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PRIVY COUNCIL 

Appeal from The Supreme Court of the 
Island of Malta 

` October 29, 1934 

Lorp BLANESBURGH, LORD THANKERTON AND 
Logp ALNEss. - ; 
RiGHT HOoNOURABLE GERALD LORD 
STRICKLAND—ApPELLANT 


; VETSUG 
CARMELO MIFSUD BONNICI— 
RESPONDENT 
Evidence—Legislative Assembly —Reports of debates 
—-Whether evidence of facts contained in the speeches 
— White Book” onthe Maltese, Question—Eviden- 
tiary value of, for contenis—Defamation—Defamatory 
article—Innuendo—Defendant's evidence—Relevancy 


of. 

Reports of debates ia the Legislative Assembly 
can only be evidence of what was stated by the 
speakers in the Legislative Assembly, and are not 
evidence of any facts contained in the speeches. 

[Held, also, that “ the White Book,” a publication 
edited by the Vatican in 1930, containing documents 
relating to the Maltese Quéstion, could not be used 
as evidence.| - 

In a suit for damages end reparation for moral 
injury against the editor of a newspaper in respect 
of an article alleged tobe damaging to the plaint- 
iff's honour and reputation, the evidence of the 
defendant is irrelevant as to the question of 
the innuendo which depends on the meaning which 
the words-would be understood by ordinary persons 
to bear, and not whether. the defendant intended 
them to bear that meaning. Capital and Counties 
Bank v. Henty (1), referred to. 

Messrs. W. Greene, K. C, and G. 
Strickland, for the Appellant. . 

Messrs, R.C. Sullivan, K.C., and C, J. 
Colombos, for the Respondent. 

: l 


Lord Thankerton.—This is an appea 
from, a judgment of the Oourt of Appeal 


of Malta, dated November 27, 1931, which ` 


reversed the judgment of His Majesty's 
Civi) Court of Malta (First Hall), dated 
January 29, 1931, and dismissed the ap- 
pellant’s claims brought forward in the 
writ-of-summons. 

In the writ-of-summons, which is dated 
January 14, 1929, the appellant claimed 
damages and teparation for moral injury 
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in terms of Ordinance XIV of 1889 against 
the respondent as editor of a local news- 
paper, The Mid-day News, in respect of 
an article entitled: “An Armistice Day in 
Rome,” which was published in that 
newspaper on November 19, 1928, “in 
which, in the second column, determinate 
facts, dishonouring and untruthful, are 
ascribed to plaintiff, damaging said plaint- 
iff's honour and reputation in such a 
manner as to expose him to public con- 
tempt and derision, imputing to him that 
he had stupidly and unwarrantedly attack- 
ed the dogmas of the Catholic Faith, in 
which article the following words occur: 
‘But the advent of Strickland has created 
such an atmosphere through his stupid 
and unwarranted attacks on . . the 
tenets of faith.” : 

In his statement of defence the respon- 
dent repudiated the claim and demanded 
its dismissal. 

In accordance with the practice in 
Malta the action was tried in the Civil 
Court of first instance by a Judge sitting 
without a jury. It is remarkable that the 
only oral evidence before the Court was 
that of the appellant and the respondent 
respectively, and that neither was cross 
examined. In his evidence the appellant 
stated that he had always been a strenu- 
ous and militant defender of all the Articles 
of the Catholic Faith against anybody 
whomsoever, and complained that the 
respondent had imputed to him attacks 
against Articles of the Faith, The evi- 


dence of the respondent was as follows:— 
“The incriminated article has been written by me, 
I refer to the Debates of the Legislative Assembly 
of which I reserve the right of producing a copy, 
in which the then Leader of the Opposition, the 
plaintiff in the present case, rose to speak on the 
motion proposing the recognition in these Islands 
of Pontifical Titles. In that speech plaintiff expreesly 
stated that the Ohurch has only one Head, who 
is Jesus Christ, whilst we hold, according to the 
doctrine of the Church as laid down inthe Syllabus, 
that the Visible Head of the Ohurch is the Pope and that 
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Jesus Christ is the Invisible Head, and this I 
consider a Dogma of the Faith «a tenet of Faith}.” 

Jt was explained that the evidence of 
the respondent was given in Italian, but 
that the concluding words in brackets were 
added by him in English. It may be 
noted that the incriminated article was 
wiitten in English. 

Jt will thus be seen that the appellant 
found it expedient to innuendo the word 
“tenets” as meaning “dogmas,” while the 
respondent, in addition to his general re- 
pudiation of the appellant’s claim, pleaded 
justification. The sppellant produced no 
further evidence, but the respondent prc- 
duced certain reports of debates in the 
Legislative Assembly on January 3], and 
February 18, 1924, containing speeches 
by the appellant, and a publication, edited 
by the Vatican in 1930, containing docu- 
ments relating io the Maltese Question, 
and which may be conveniently referred 
to as “The White Book.” This dccument.~ 
ary matter was produced by the respond- 
ent in support of his plea of justification, 
and the White Book was not produced as 
evidence, but only for information and 
reference. Further, as regards the reports 
of debates, it is clear, in their Lordships’ 
opinion, that they can only ke evidence 
of what was stated by the speakers in the 
Legislative Assembly, and are not evi- 
dence of any facts contained in the 
speeches. In their Lordships’ opinion, both 
the Courts have erred in their use of the 
White Bock and the reports of debates as 
evidence. 

It would appear that the trial Judge, 
who decided in favour of the appellant, 
accepted the innuendo as proved, but the 
appellant has failed to produce any evidence 
to support the innuendo. The evidence of 
the respondent is irrelevant on this ques- 
tion, which depends on the meaning which 
the words would be understood by ordinary 
persons to bear, and not whether the 
respondent intended them to bear that 
meaning ;. Capital and Counties Bank v. 
Henty (1), per Lord Blackburn at p. 772*, 
per Lord Bramwell at p. 7904, The ap- 
` pellant sought to contend that the context 
of the word “tenets” in the incriminated 
article justified the innuendo, but their 
Lordships are unable to accept the view 
that, by reason of the context, the word 
“tenets” could only mean “dogmas.” 


It was common ground between the 


(D (1882) 7 App. Cas. 741;52 L JQ B 232;47 L 
T 662; 31 W R 194; 47 J P2id. 3 


*Pages of (1882) 7 App. Cas, [Ed.] 
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parties that, while dogmas may pròperly 
be described as tenets, the latter word 
has a much wider range, and includes 
opinions on religious matters, which do 
not involve the holder of such.opinions in 
the risk of expulsion from his Church. 
Here, again, the appellant has Jed no 
evidence to prove that the incriminated 


article is per se Cefamatory, and their < 


Lordships are unable to-hold that it is 
per se defamatory. As already stated, the 
White Book and the 1eports cf debates are 
not evidence fcr this purpose. 

It follows that their Lordships agree with 
the Court of Appeal that the action falls 
to be dismiesed, tbough on different grounds 
and it becomes unnecessary to consider 
the respondent's plea of-justification or any 
further contentions in the case. 

Accordingly, their Lordships will humbly 
advise His Majesty that: the judgment of 
the Court of Appeal should be affirmed 
and that the appeal should be dismissed 
with costs. h 

N n Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Beaumont & Son, i 


Solicitors for ‘the Respondents:—Messrs. ___ 


Hy, S. L. Polak & Co. 





MADRAS HIGH COURT 

Full Bench 

Letters Patent Appeal :No. 74 of 1932 
September 7,1934 
Brasiey, C. J., VaRaDACHARIAR AND 
Trai kine, JJ.. 

KONDURI SURYANARAYANA RAO 

— APPELLANT 


versus, 
VEGASANA VENKATARAJU— 
RESPONDENT 
Limitation zict (LX of 1908), as, 
—Mortgage of  1892—Subsequent 
1901—Renewal of . earlier 
Priority— lffect of 
‘Prescribed, meaning of. 
With reference to the special claes of cases dealt 
with in s. 31 of the Limitetion Act, 1908, that 
section must be interpreted as prescribing a period 


31, 19, 20 
mortgage in 
mortgage in i£05—~ 
rveneval —Ecope of e. 


of limitation even for the purposes of the application - 


of ss. 19 and £0 of the’ Limitation Act. The word 
prescribe” in these sections must not he understood 
as only meaning prescribed in the Second Schedule 
to the Limitation Act (before amendment in 1930.) 

A mortgage was executed on May 24, 1892, in 
favour of the plaintiff. In 1902 another mortgage 
was executed in favour of the defendant. The 


mortgage in favour of the plaintiff was renewed in . 


19C5 by a fresh bond which allowed time for payment 
by instalments up to 1916; Si A 

Held, thatthe claim under the mortgage of 1892 
was enforceable or at least must” be deemed to 
have been enforceable in 1905 when it was renewed, 


3l— . 


~e 
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and, the plaintiff was accordingly entitled to claim 
priority as against the defendant on that footing. 

A renewed mortgage may operate to keep alive 
the rights under the old mortgage as against in- 
termediate transferees on the analogy of part payment. 
But the starting point for an action for recovery of 
the debt will be fixed not merely as against the 
mortgagor but aleo as against intermediate mort- 
gagees in accordance with the terms of the new 
contract. Kananoor Velayuda Reddi v. Reddyvari 
Narasimha Reddy (1), Cadapalli Yagnanarayana v. 
Venkata Krishna Rao (z), Narayana v Venkatramana 
(3), Abdul Aziz Khan va Appayaswami Naicker (4), 
Vasudeva Mudaliar v. Srinivasa Pillai 
referred to. Somisetit Seshayya Chetty v. 
Subbada (6), followed. Dayaram Pareshram Marwadi 
v, Laxman Runja Teli (7), dissented from. 


L. P. A, against the judgment of Mr.Justice 
Jackson, dated March 4, 1932, and passed 
in 5. A. No. 436 of 1928 preferred to the 
High Court against the decree of the Court 
of the Subordinate Judge of Ellore in 
A. S.No. 10 of 1927 preferred against the 
decree of the Court of the District Munsif 
of Bhimavaram in O. S. No. 98 of 1925. 

i Mr. K. Bhimasankaran, for the Appel- 
ant, 

Mr. Ch. Raghava Rao, for the Respond- 
ents. 

Judgment.—The only point for deter- 
mination in this appeal is a question of 
limitation, which arises under the following 
circumstances. The plaintif sued on a 
mortgage bond (Ex. A) of 1905 and the 
principal contesting defendant, (the 11th 
defendant) had a mortgage, in his favour, 
of 1902 (Ex. 1), To get over the prima 
facie priority of Ex. 1, plaintiff relied on 
the fact that his mortgage Ex. A. was 
practically a renewal of Ex. B, which, be- 
ing dated May 24, 1892, was long anterior 
to Ex. 1. The learned Subordinate Judge 
in appeal, accepted the plaintiff's claim to 
priority and gave him a decree as prayed 
for. On second appeal to this Court, 
Jackson J., reversed this decision, holding 
that on the date of Ex. A, the claim under 
Ex. B had become barred by limitation 
and therefore the plaintiff was not entitled 
to priority as against the 11th defendant. 
Hence this Letters Patent Appeal. 

The way in which a renewal of an earlier 
mortgage operates asagainst intermediate 
transferees of the mortgaged property has 
been discussed in Kananoor Velayuda 
Reddi v. Reddyvari Narasimha Reddy (1) 
and Cadapalli Yagnanarayana v. Venkata 
Krishna Rao (2). According to these deci- 
sions, the new mortgage may operate to 
keep alive the rights under the old mort- 
gage, as against intermediate transferees, 

(1) 38 Ind. Gas.240; 32M LJ 263; 5 L W lll; 2i 


MLT 105. 6 
(2) 86 Ind. Oas, 434; A I R 1925 Mad, 1108, 
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on the analogy of part payment; but the 
starting point for an action of the recovery 
of the debt will be fixed, not merely as 
against the mortgagor but also as against 
intermediate morcgagees, in accordance 
with the terms of the new contract. The 
importance of this principle in the pre- 
sent case arises out of this fact that the 
renewal under Hx. A was effected at a 
time, when according to the law as 
declared by a Full Bench of this Court, (see 
Narayana v. Venkataramana (3), the claim 
under itx. B had not become barred by limi- 
tation and Ex. A allowed time for payment 
by instalments up to 1916. Ifthe principle 
applied by the Privy Council in Abdul 
Aziz Khan v. Appayaswami Naicker (4) 
could be invoked here, 16 might well be 
contended that, the rights not merely of 
the mortgagor and the mortgagee but of 
the puisne mortgagee as well, must be 
judged of by the law as understood at the 
date of Ex. A, notwithstanding a judicial 
declaration of law to a different effect, by 
later pronouncements of authority. 

Lf however the llth defendant is entitled 
to rely upon the later decision of the Privy 
Council in Vasudeva Mudaliar v. Srinivasa 
Piilai (5) and contend that, on the applica- 
tion of the 12 years’ rule of limitation, the 
remedy under Ex. B must be held to have 
become barred on the date of Ex. A, the 
plaintiff may as well claim the benefit of 
s. 3Lofthe Limitation Act of 1908 which was 
introduced to remedy the hardship caused 
by this very decision of the Privy Council. 
This position was not disputed before us 
on behalf of the respondent. 

The main contention on behalf of the 
respondent was that s. 31 of the Limitation 
Act of 1903, only provided a special period 
of grace of two years, for institut- 
ing suits on mortgages of a particular des- 
cription and that where no suit 
had been instituted within the period so 
allowed, no general benefit could be held 
to have accrued to the holders of such 
mortgages, as if these mortgages had been 
revived even for purposes of ss. 19 and 20 
of the Limitation Act. This question has 
been dealt with by a Bench of this Court 
in Somisetty Seshayya Chetty v. Rolla Sub- 
badu (6) and we see no reason to depart 
_ (3) 25 M 220, $ 

(4) 27 M 131; 311 A1; 6Bom.L R7; 8 OWN 186; 
8 Sar. 588 (P ©). 

(5) 3U M 426; 34 I A 188; 4A L J 625;9 Bom, L R 
1104; 11 O W N 1005; 6 O L J 379; 17 ML J444; 2 M 
L T 333 (P 0). 

(6) 128 Ind Oas. 867; 59 M L J 881; 32L W 502; 
(L930) M W N 930; A I Rad. 199 
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from the view there taken that with refer; 
erce to the’ special class of cases dealt 
with ins, 31; that section must be interpreted 
as prescribing a period of limitation even 
for thé purposes of the application of ss. 19 
and 20 of the Limitation Act. The argu- 
ment that the word ‘prescribed’ in these 
sections must be understood as only mean- 
ing prescribed in the Second Schedule to 
the Limitation Act is not warranted by 
the language of the sections and is oppos- 
ed to the weight of authority, Mr. Raghava 
Rao had to admit that that construction 
would exclude the possibility of a second 
acknowledgment or part payment ever be- 
ing available to save limitation, because it 
could be made available only by reading 
- the schedule with ss. 19 or 20 of the Act. 

The only decision in favour of Mr. 
Raghava Rao’s contention namely, Daya 
ram Parashram Marwadi v. Laxman Runja 
Teli (7) has not been followed by the other 
High Courts and the preponderance of 
authority is certainly in favour of the 
view taken in Somisettt Seshayya Chetty V. 
Rolla Subbadu (6). The declared object of 
the legislature in enacting s.3l was to 
remove the hardship caused by the Privy 
Council decision to persons who had there- 
tofore acted on the basis of the applica- 
bility of the 60 years’ rule even to suits on 
simple mortgages. There is no reason 
why a provision introduced forthis purpose 
should be unnecessarily restricted to its 
scope or why the legislature should be assum- 
to have intended that all persons holding 
such mortgages should immediately rush 
to Court, even though the mortgagors 
were prepared to make part payments or 
execute renewals. The effect of such a 
narrow construction is particularly notice- 
able in this case, because in view of the 
terms of Ex. A the mortgagee could not 
have filed a suit between 1909 and 1910 for 
the instalments now in question (namely of 
1913—16) and after having accepted Ex. A, 
he could not, even as against the mortgagor, 
have fallen back on his cause of action 
under Ex. B. 

Alternatively, Mr. Raghava Rao contend- 
ed that the decision in Somisetti Seshayya 
` Chetty v. kolla Subbadu (6) should be res- 
tricted to acknowledgments or part pay- 


ments made between August 1908 and: 


August 1910 and, in that view, that deci- 
sion cannot avail the plaintiff in the pre- 
sent case. But having regard to the princi- 
ple on which that decision rests, there is no 
warrant for such restriction. 


` (7) 10 Ind, Cas, 910; 13 Bom, LR 284, 
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We are of opinion that the claim under 
Ex. B was enforceable or at any rate must 
be deemed to have been enforceable on 
the date of Ex. A and that the plaintiff is 
accordingly entitled to claim priority as 
against the 11th defendant on that footing. 
The decision of Jackson, J., is therefore set 
aside and the decree of the Subordinate 
Judge restored. The 11th defendant will 
pay the plaintiff's costs here and in the 
second appeal. 

A, Appeal accepted. 


—_—_——— 


MADRAS HIGH COURT 
Civil Miscellaneous Petition Nc. 1189 

of 1934 

April 30, 1934 

VaARADACHARIAR, J. 

GHULAM MOHIDEEN SAHIB— 
PETITIONER 

versus 


Tun DISTRIOT MAGISTRATE oF 
CHINGLEPUT at SAIDAPET AND 
CTHERS— RESPONDENTS 

Madras Place of Public Resort Act (II of 1886), 
s. }2—Madras Local Boards Act (XIV of 1920), s. 108 
—License-fees—District Magistrate's powers under 
s. 12, whether taken away by 8. 19¢—~LKxereise of 
powers under s.12—Writ of prohibition, whether can 
be issued—Hupiry of period of  license—Whether 
proceedings terminate ipso facto. 

In view of the terms of the Placeof Public Rescrt 
Act and the powers exercised by the several autho- 
rities to whom applications for license under that Act 
have to be made, it cannot be said that their func- 
tions are such as can be controlled by a writ of pro- 
hibition or a writ of certicrari, though they are acting 
in the exercise of a statutory power. Boulter v, 
Justices of Kent (1), In re Clifford O'Sullivan (2), 
Rex v. Electricity Commissioners, London Electricity 
Joint Committee (3), Penugowda Venkataratnam v. 
Secretary of State for India (4) and Zemindarini of 
Mandasa v. Ryots of the Mandasa Zemindari (5), 
referred to. 

The purpose of s. 198 of the Local Boards Act, 
1920, is rather to prescribe the authorities to whom 
applications under Act II of 18&8, should be made, 
and appeals in such matters would lie, in non- 
Municipal areas. It doesnot take away the powers 
of the District Magistrate under s. 12 of Act II of 
1888, so far as non-Municipal areas are concern- 
ed, 

The powers of a District Magistrate under 6. 
can be exercised not only in cases where an applica- 
tion for license has been disposed of by the authority 
to which application had been made but also to cases 
where there had been anappeal and the matter had 
been disposed of by the appellate authority. 

The fact that the period for which license had 
been asked for has expired does not takeaway the 
jurisdiction of the District Magistrate to exercise his 
powers under s, 12. The proceedings do not terminate 


ipso facto by the lapse of the period when no final . 


orders have not been passed thereon, , ' 
Petition praying that in the circum- 
stances stated therein and inthe affidavit 
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filed therewith the High Court will be 
pleased to issue a Writ of prohibition to 
the District Magistrate of Chingleput, the 
Ist respondent herein prohibiting him 
from further proceeding in the matter of 
the application of Chunnilal Sowcar under 
8. 12 of the Place of Public Resort Act 
Madras Act, 11 of 1888 made to him on Sept- 
ember 25, 1932, as he has no jurisdic- 
tion to receive, hear and determine the 
said application. 

Messrs. K. Bhashyam and V.C. Veera- 
raghavan, for the Petitioner. 

The Government Pleader and Messrs. K. 
B. Venkatarama Sarma and S. Panchapagesa 
Sastri; for the Respondents. 


Order.—This applicaticn asks for the 
issue of a writ of prohibition to the 
District Magistrate of Chingleput,{to prohibit 
him from further proceeding in the 
matter of an application under s. 12 of 
the Place of Public Resort Act (1888) 
made to him by one Chunilal Sowcar. 
It is not necessary to set out the history 
of the matter in much detail. It is 
enough to say that an application for 
license was in the first instance made to 
the local panchayat as required by s. 198 
of the Local Boards Act and in accord- 
ance with the provisions of that section 
it was first dealt with by the President 
of the panchayat and afterwards by the 
panchayat body itself. On the assumption 
that notwithstanding the enactment of 
s. 198 of the Local Boards Act, the power 
under s. 12 of Madras Act II of 1888 
still subsists, the applicant moved the 
District Magistrate. The present applica- 
tion has been made tc stop further 
proceedings, as the petitioner contends 
that the District Magistrate has no 
jurisdiction to do anything inthe matter. 

On behalf of the respondents, a point 
was raised, whether a writ of prohibition 
could be asked for at all ina case like 
this. Reference was made to the deci- 
sions of the Housa of Lords in Boulter v. 
Justices of Kent (1) andin In re Clifford 
O'Sullivan (2) and it was contended that 
it is only to a “Court” that a writ of 
prohibition could be directed. On behalf 
of the applicant, Mr. Bhashyam Ayyangar 
relied upon the judgment of the Oourt 
of Appeal in Rex v. Electricity Commis- 


(1) (1897) A O 556; 66 LJ Q B 787; 61 J P 532; 46 
WR 114; 77 LT 288, 

(2) (1921) 2eA O 570;90 LJ P O 244; 37TLR 
988; 65 S Je792; 27 Cox O O 120; 126 G T 97, 
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sioners, London Electricity Joint Committee 
(3), where the decision in Tn re Clifford 
O'Sullivan (2) is referred to and explained 
and contended that a writ of prohibition 
could be availed of in all cases in which 
at later stage a writ of certiorari would 
be available. He maintained that for 
the purpose of these writs, the term 
“Courts” used in the earlier authorities 
has been very Jiberally interpreted in 
later pronouncements and all that was 
necessary was that the officer concerned 
should not be merely exercising minis. 
terial functions, This contention is in a 
large measure well founded: See the 
cases collected in Penugowda Venkata- 
ratnam v. Secretary of State for India (4) 
and Zamindarini of Mandasa v. Ryots of 
the Mandasa Zamindari (5) though it is 
neither practicable nor desirable to attempt 
a positive definition of the cases where 
the writs will be available. It is much 
easier to deal with the nature of the 
exercised by the officer in 
question in each particular case and 
decide upon the maintainability of the 
application. ; 

In the case on hand, the authorities 
are no doubt acting in the exercise of a 
statutory power, but looking at the terms 
of the Place of Public Resort Act and 
the powers exercised by ihe several 
authorities to whom applications for license 
under that Act have to be made, it is 
not easy to say that their functions are 
such as can be controlled by a writ of 
prohibition or a writ of certiorari. For 
instance, in Municipalareas the applica- 
tion has to be madeto the chairman and 
appeals from his orders lie to the Municipal 
Council. Let us look at the way that the 
authorities are expscted to exercise their 
power, under ss. 6 and 7 of the Act. 
Though sub-cl. (b) of s. 7 directs them 
to consider whether any objeciion to the 
grant of the license arises from the 
situation or ownership of the place or 
building or the purpose proposed, the 
main consideration withreference to which 
the power is to be exercised is that of 
public safety; and for this purpose, 
s. 6 empowers the licensing authority to 
inspect the locality, call upon the applicant 
to make addilions or alterations in the 

(3) (1924) 1K Bl; LJK B 390; 10 LT 
161: 88 JP 13;39T L R715; 6855183, LG R 


mi 120 Ind. Oas. 851; 53 M 979;32 L W475; AIR 
1930 Mad. 896: 60 M L J 25. 

(5) 148 Ind. Oas. 698; 58 M 579; (1933) M W N 792; 
38 L W 353; 65 M LJ 423. 
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material or arrangement of the building 
or in the precautions to be taken for 
the safety of the public to be assembled 
therein. Similarly, s. 9, cl. (ce) provides 
that the authority granting a license may 
revoke or suspend the same when it has 
reason to believe that the place or building 
can no longer be safely used for the 
purpose for which the license was granted, 
-I find it difficult to accept the suggestion 
that considerations like these approach 
anything like a “judicial” consideration 
of the matter based on “rights of parties” 
Again, seeing that s. 12 gives power to 
the District Magistrate to revise the 
orders not merely of officers ordina- 
rily subordinate to him but also of the 
Chairman of the Municipal Council 
or of the Municipal Council as the case 
may be, it will not be right to say that 
when acting under 8, 12, the District 
Magistrate is acting in his usual “judicial’ 
capacity. No doubt heis referred to as 
District Magistrate in that connection 
‚apparently because, as already explained, 
the main scheme of the Act is to secure 
publice safety and under the Indian ad- 
ministration the District Magistrate is of 
course very much concerned with questions 
.of public safety. But that is different 
from saying that in exercising this power 
he is acting judicially or as a Court. It 
_is, however, not necessary for me to come 
.to a final conclusion on the general ques- 
„tion, because, even supposing that the 
-officer concerned is oneto whom a writ 
of prohibition can be issued, the ques- 
„tion still remains whether there is any 
“question of usurpation or excess of juris- 
diction. 

` On the point as to the District Magis- 
„trates jurisdiction, Mr. Bhashyam 
.Ayyangar’s main contention was that after 
the enactment of s. 198 of the Local 
Beards Act of 1920, it must be taken 
¿that so far as non-Municipal areas are 
concerned, it was the intention of the 
legislature that the powers given to the 
District Magistrate under s, 12 of Madras 
.Act 11 of 1888 were to be taken away. I 
am. not satisfied that there is sufficient 
basis to justify this argument which s 
practically one of implied repeal. If 
seems to me thatthe purpose of s. 148 of 
the Local Boards Act is rather to prescribe 
the authorities to whom applications under 
Act II of 1888 should be made and 
appeals in such matters would lie, in 
non-Muniéipal areas Act. IL of 1883 was 
in the first instance confined to Municipal 
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areas but power was given to the Govern 
ment to extend it outside the limits o 
such areas, According to the original 
scheme of the Act, application had to be 
made in such areas to the Sub-Divisional 
Magistrates and from their orders appeal 
lay tothe Magistrate of the District. The 
Local Boards Act of 1920 merely changed 
this procedure and provided that applica- 
tion in non-Municipal areas might be 
made to the President of the Panchayat 
and the appeal would lie to the Panchayat 
Board. This practically put the President 
ofthe Panchayat and the Panchayat Board 
in non-Municipal areas on the same foot- 
ing as the Chairman of a Municipal 
Council and the Municipal Council itself 
in Municipal areas. There is nothing in 
this scheme to suggest that so far as non- 
municipal areas are concerned, ib must 
have been intended to take away the 
powers of the District Magistrate under 
s. 12. 

Mr. Bhashyam Ayyangar laid some 
stress upon the fact that while in Act II 
of 1888 it was provided by s. 7 that the 
license shall bein such form and subject 
to such fee and conditions as the Governor- 
in-Council may from time to time direct, 
it is now provided by s. 198 of the Local 
Boards Act, that the fee to be levied on 
and the conditions to be inserted in 
licenses issued by the Local Boardsshall 
be determined by the panchayat. What- 
ever the reason for the change may be, 
it does not seem to involve as a necessary 
consequence anyting like a change in the 
revisional powers of the District Magistrate. 

Jt was further contended that the powers 
under s. 12 could be invoked only in cases 
in which an application for license has 
been disposed of by the authority to 
which the application had been made but 
not in cases in which there has been an 
appeal. I do not see any basis for this 
argument in the. language ofs. 12. The 
words which authorise the District Magis- 
trale to pass any order which “the 
authority holding the proceeding” might 
have passed, will equally apply to the 
appellate authority, because under sub-cl. 
(4) of s. 10 the appellate authority is 
given the same power in the matter as the 
first authority. 

It was lastly contended that the applica- 
tion was in terms one for a period of one 
year from May 1, 1931 to the end of 
April 1932, that this application must be 
taken to have long ago lapsed and the 
the District Magistrate has np power to 


lp 
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deal with an application for a period 
which had long ago expired. There is no 
provision in the Ac: indicating that an 
application lapses merely by reason of the 
lapse of any particular period. Taking it 
that under the rales or as a matter of 
practice, licenses are issued only for periods 
of one year at a time, l do not see 
sufficient reason to hold that if for any 
reason final orders are not passed on a 
license application either within the 
official year or before the lapse cf one year 
from the date when it was made, the 
proceeding ipso facto terminates. Whether 
the lapse of time will by itself or as 
suggesting a possible change of circumst- 
ances, influence the District Magistrate 
in the exercise of his discretion in any 
particular case is.a matter with which 
I have no concern. I am not able to say 
that that takes away his jurisdiction to 
deal withthe matter. 

_ For these reasons I see no reason to 
issue the writ asked for and I accordingly 


dismiss the petition with costs. 


A. Petition dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous Judicial Case No. 19-B 
of 1932 
April 12, 1934 . 

Guitie, J. O. AND Sosnevar, A. J.C. 
COMMISSIONER OF INCOME-TAX, 
OENTRAL anp UNITED PROVINCES— 
AvPLICaNT 
versus 


LAXMINARAIN BADRIDAS AGARWAL 
—AssessEE—Non-ApPu CANT 

Income Tax Act (XI of 1422), 83.2! 4), 24 (2), 27— 
Notice under ss, 22 (4) and 73 (2) presupposes valid 
return—Combined notice under, if illegal--Adiourn< 
ment for sufficient cause, if can be allowed— 
Adjournment refused —Necessity of passing definite 
orders and communicating it to aasessee before 
proceeding under gs 23 (1)—Failure, results of— 
Ex parte assessment not shown to have been made 
“to the best of his judgment” — Question of law, if 
involved — Necessity of local inquiry before ex parte 
assessment—Sufficiency of cause, if a question of fact 
Question whether discretion 18 used in a reasonable 
manner involves question ‘of liw—Words “satisfies” 
and. “was prererted by sufficient csuse—Interpreta- 
tion of, if same as in Civil Procedure Code (Act 
V of (90+), 0. IX,r. 9,0. XLL,r.19 and Limitation 
Act (IX of Lyts), s. 5. É 

The issue ofa notice under ss. 22 (1), 23 (2), Income 
Tax Act, presupposes the existence of a valid retura 
haying heen made. The combined notice under ss. 22 
(4) and 23 2) is not illegal, [p. 9, wol, L] 

Although the Act does not specifiually provide for 
granting adjouraments to comply with the terms 
of the notices served on the aasessees under as, 22 (4) 
. . 
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and 23,2), in practice, adjournments are general- 
ly allowed for sufficient cause on the principleof 
justice, equity and good conscience, Uonsequently, 
if for any reason, a prayer for adjournment has to 
be refused, a definite order, either oral or written 
must be passad.by the officer and communicated to 
the assessee or his agent, when he is present, before 
proceeding with the drastic action of summarily 
assessing him under s. 23 (4) of the Income Tax 
Act. Failure on the part of the Iacome Tax Officer 
in observing the aforesaid elementary principle of 
judicial procedure does considerably detract from 
the technical legality of the summary assessment order 
recorded by him against the non-applicant. Com- 
missioner of Income Tax v. Perianna (5). relied 
on. [p. 9, col. 2] 

A point of law would invariably be involved in an 
ex parte assessment which isnot shown to have 
been made by the Income-tax Officer “to the best 
of his judgment" soasto make it the subject ofa 
reference to and decision by the High Oourt under 
s. 66 (2) or (3) ofthe Income Tax Act. [p. 13, col. 
2, 

a every case, before an ex parte assessment is 
made under s. 23 (4), Income Tax Act, the Income- 
tax Officer must invariably conduct such “local” 
inquiry to ascertain the incomeof the proposed 
assesses for the previous yearas the circumstances 
of the case may warrant, and he must place on the 
record “a note of the details and results of his inquiry” 
“in order that the Commissioner of Income-tax under 
s. 33 or the High Court under s. 66 (2) or (3) may be 
in a position to seethat the assessment‘'was ac- 
cording to the rules of reason and justice and not 
arbitrary". Abdul Bari Chowdhary v, Commissioner 
of Income Tax, Burma (8), dissented from. Com- 
missioner of Income Tax, Burma v. P. K.N. P.R. 
Chetiyar Firm (1), S. P. K, A.A. M. Chettyar Firm v. 
Commissioner of Income Tax (10), Krishna 
Kumar v. Commissioner of Income Tax, Bengal (17) 
and Muhummad Hayat-Haji Muhammad Sardar 
v. Commissioner of Income Tax, Punjab (18), 
relied on. [ibid | 5 , 

Sufficiency of cause is a question of fact de- 
pendent on -the circumstances of each case. But 
since its determination essentially depends upon the 
exercise of judicial discretion, the question whether 
the discretion hasor has not been exercised ina 
sound and reasonable manner in reaching the con- 
clusion invariabiy involves a question of law. 
P.K.N.P.R. Chettyar Firm v. Commissioner of 
Income Tax, Burma (6), Commissioner of Income 
Tax, Burma v. P.K N.P R. Chettyar Firm (1)and 
In re Messrs. Sadaram Puranchand (18), relied 
on. [p. 10, col. L] 

The words “satisfies” and “was prevented by 
sufficient cause” ins. 27, Income Tax Act, being 
practically identical with similar words occurring in 
0. IK, r 9,and O. XLI. r. 19, Civil Procedure Code 
and ins. 5, Limitation Act, they must receive similar 
interpretation as has been put upon these words in 
thelatter enactments, [ibid] À 

Mr. D. N. Choudhary, for the Applicant. 

Messrs. W. R. Puranik and A. V. Khare, 


for the Non-Applicant. 

Order.—This is a reference by the Com- 
missioner of Income-tax, Central Provinces 
and Berar, under s. 66 (2), Income Tax Act. 
The facts of the case as admitted before 
us are shortly these. Wor the assessment 
year 1931-32 the non-applicant asseasce was 
served with a notice under s, 22 (2) of the 
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Act, to make a return of his income of the 
“previous year” by August 17, 1931. As his 
accounts were not made up by then, the 
non-applicant applied for four months’ 
time to submit his return,’ but this was 
refused. He then submitted a return show- 
ing a loss of Rs. 1,700. This return was 
not accepted as correct and a combined 
notice under £s. 22 (4) and 23 (2), the 
former for production of his account books 
and the latter for production of evidence 
on October 14, 1931, was served on the non- 
applicant.. On September 12, 1931, at the 
request of the non-applicant the case was 
adjourned tc October 19, 1931, and a fresh 
combined notice as before was again served 
on him. 

On October 19,1931, the non-applicant, 
through his Court agent, filed an applica- 
tion, accompanied by a medical certificate 
asking for further extension of time to 
comply with the terms of the notice on the 
ground that he was unable to attend the 
Court in person on account of his illness. 
Mr. Gore, the Income-tax Officer, instead 
of passing any order, oral or written, on 
this application and communicating it to 
the non-applicant’s agent asked him to 
wait, and when leaving the office at 5 P. m., 
informed him that the order would be 
conveyed in due course. In the meantime 
the officer had proceeded under s. 23 (4) 
of the Act and written out the assessment 
order the last part of which reads as 
under: 

“In the light of the foregoing facts, I cannotdo 
otherwise than to proceed ex parte. It is patent fact 
that the assessee has got extensive money-lending 
which is being done by him in several ways, In 
addition to thishe purchases the debts of others at 
a comparatively small cost and reaps huge gains 
therefrom when the Civil Court ultimately passes 
the decree in his favour, It need hardly be said that 
hecan always command the best legal advice and 
help by virtue of his finances. Local inquiries show 
that his fluid resources amount to Rs. 1,00,000, He 
is quite easily the richest man in the District and 
by dint of shrewd business tactics combined with 
his mature experience, he has piled up a big for- 
tune. I estimate his income at a reasonable figure 
of Rs. 1,00,000 and direct that he should pay tax on 
the same as shown in the assessment form. D, N 


eins requiring payment by December 19. 
1931.” , 


The order sheet of that date runs as 
under : 

“The assessee wants another date as he is in- 
disposed and his munim had not returned. Notime 


can be allowed forsuch lame excuses. Order passed. 


D. N. to issue. Payable by December 19, 1931" 


It ‘is - conceded before us - that the state- 
ment underlined (italicized) is incorrect. 
Notice of demand having been served on 
the non-applicant on October 29, 1931, he 
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put in an application on.November 14, 
1931, for setting aside the ex parte as- 
sessment on the ground that being ill and 
unable “to stir out at all” he was prevented 
from - complying: with the terms of the 
notices served upon him under ss. 22 (4) and 
23 (2) of the Aci. Mr. Gore by that time 
having proceeded on leave the application 
was heard and disposed of by his successor 


a a a 
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Mr. Bagadthey. The non-applicant’ exa-~ 


mined seven witnesses including himself 
in support of his application. While hold- 
ing that the plea ofillness was made oitt 
by the non-applicant which incapacitated 


‘him from attending the Court personally on 


October 29, 1931, Mr. Bagadthey rejected 
the application on the following ground : 

“In short, the assessee merely tried to show that 
he was unable personally to attend the office on the 
day fixed. This, however, cannot be considered to 
be a sufficient reason for his non-compliance with 
the terms of notice under s. 22 (4) inasmuch as he 
was never called upon to appear in person. Besides, 
the dssessee could, if he had merely intended to 
do so, sent his munim with the books, and could 
thus have complied with the notice. Under these 
circumstances I donot think I can re-open the as- 
sessment.” | ; 

After this order was confirmed in appeal, 
the Commissioner of Income-tax, on the 
motion of the non-applicant, made the 
present reference to this Court on the fol- 
lowing points : 

“(1) Whether the Income-tax Officer was justified 
in assuming jurisdiction to proceed under s. 23 (4), 
Income Tax Act, and making ex parte assessment 
in this case when there is no legal evidencé to show 
that the assessee deliberately derived (?) non-compli- 
ance or failed to comply with the notice issued under 
s. 22 (4), Income Tax Act. 

(2) Whether the circumstances alleged and proved 
by the assegsee ‘could not in law be deemed to be 
‘sufficient cause’ under s, 27, Income Tax Act, 

(3) In view of the wording: of the notice under 
8. 22 (a) of the Act and the undisputed fact that 
the assessee was tooill to attend the Court and the 
further admitted fact that the Income-tax Officer 
did not pass or communicate to the assessee’s 
servant or to the assessee any order for immediate 
production of account books or any other fair order, 
could not the-assessee under law claim cancellation 
of pe ex parte assessment order dated October 19, 

(4) Whether the procedure adopted by the Income- 
tax Officer in causing notices to be served under 
ss, 23 (2) and 22(4), Income Tax Act, was legal and 
proper and whether the Income tax Officer could 
under the circumstances proceed under s. 23 (4) and 
make ex parte assessment. 

(5) Is there evidence to substantiate the Income- 
tax Officer's reasoning in the last paragraph of the 
order saying that legal iuquiries prove that the 
assessee made in the account year taxable income of 
a lac of rupees? S ` 

(8) Isnot the judgment of the Income-tax Officer 
vitiated by imaginary assumptions or irregular jn- 
quiries and hearsay evidence which the assessee 
has no chance to meet and whięh are not borne 
out by his account books which the Income-tax 
Officer could have called for? 


~ i 


| 
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1 (71) Is tha order ‘of assessment passed by the 
Tncome-tax Officer to the best of his judgment in 
view of the arbitrary reasons he has given and despite 
the notorious trade depression and financial strain 
allalong.” . 


_, Points Nos..1 and 4 require to be treated 
-together as both of them impeach the lega- 
‘lity ‘of the procedure adopted by Mr. Gore 
In the disposal of the assessment case. As 
appears clear from his order Mr. Gore as- 
sumed jurisdiction to pass the summary 
order of assessment “to the best of his 
-judgment” under s. 23 (4) of the Act be- 
*eauge of the default of ihe non-applicant : 
(1) in making a return under s. 22 (2) as 
“the return made is not a return at all” and 
(2) in complying with the terms of the 
notices issued under ss. 22 (4) and 23 (2) 
of the Act. There is indeed some confusion 
of ideas underlying this reasoning. If the 
return made by the non-applicant showing 
-a loss of Rs. 1,700. was no return at all 
‘under s. 22.(2): the issue of the combined 
notice under ss. 22 (4) and 22 (2) was prima 
facie redundant.. The issue of such a 
-notice presupposed the existence of a valid 
return having been made but which could 
not be accepted as correct with verification. 
Mr. Gore then must be deemed to have 
treated the return made by the non-ap- 
plicant as valid and was clearly wrong in 
holding it as no return at all at the last 
stage of the assessment proceedings. 


It is difficult for us to accept the con- 
tention of the non-applicant’s learned 
‘Counsel as correct that the combined notice 
issued in this case was illegal. The weight 
of authorities is decidedly against the 
contention: Chandra Sen v. Commissioner of 
Income-tax, U. P. (1); Harmukhrai Duli- 
chand v. Commissioner of Income-taz, 
Bengal (2), Commissioner of Income-taz, 
Burma v. Chettiar Firm (3) and Sivaswami 
Chettiar v. Commissioner of Income-taz, 
Madras (4). It follows then that there was 
non-compliance whether deliberate 
or otherwise is immaterial for the 
purpose of s. 23 (4) on the part of the 
non-applicant with the terms of the notice 
calling for account bcoks and evidence. 
Technically, therefore, Mr. Gore had 
‘jurisdiction to make the summary as- 


(1) 108 Ind. Cas, 234; A I R 1928 All. 283; 50 A 589; 
26AL J 340. 

* (2) 114 Ind. Cas. 90; A I R 1928 Cal, 587; 56 O 
33; 32 OWN 710; IL T 40 Cal. 169; Ind, Rul, (1929) 
Oal. 186. s 

(3) 117 Ind. Oas. 564; A I R1929 Rang. $8; 7 R 
26; Ind. Rul. (1929) Rang. 196. 

(4) 124 Ind. Oas. 205; A IR 1930 Mad. 127; 31 LW 
160; 57 M L 8 854; Ind. Rul. (1930) Mad. 637; (1930) 
M WNB (SB), 
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sessment against the non-applicant under 
s. 23 (4) of the Act. 

This does not, however, mean that the 
procedure adopted by Mr. Gore in the 
present case was either desirable or justifi- 
able. Although the Act does not specifically 
provide for granting adjournments to 
comply with the terms -of the notices 
served on the assessees_ under ss. 22 (4) and 
23 (2), it is conceded that, in practice, 
adjournments are generally allowed for 
sufficient cause on the principle of justice, 
equity and good conscience. This practice 
has also received judicial recognition in 
Commissioner of Income-tax v. Perianna 
(5). It, therefore, necessarily follows that 
if, for any reason, a prayer for adjourn- 
ment has to be refused a definite order, 
either oral or written, must be passed by 
the officer and communicated to the 
assessee or his agent, when he is present, 
before proceeding with the drastic action 
of summarily assessing him under s. 23 (4) 
of the Act. 

In the present case if Mr. Gore had 
even orally communicated to the non- 
applicant's agent his intention of reject- 
ing the application for adjournment and 
proceeding with summary assessment be- 
cause the books of account had not been 
produced—and this is the ground on which 
Mr. Gore virtually based his ex parte 
assessment—it is not at all improbable that 
the agent might have informed the officer 
that he was going to comply at once with 
the order for the production of the account 
books and might have easily produced 
the books, in whatever state they were, 
from the non-applicant’s house, which 
we are assured, was only a furlong off 
from the Income-tax Office and prevented 
the ea parte assessment. Failure on the 
part of Mr. Gore in observing the aforesaid 
elementary principle of judicial procedure 
does, in our opinion, considerably detract 
from the technical legality of the summary 
assessment order recorded by him against 
the non-applicant. 

As points Nos. 2and 3 assail the legality 
of the orders passed by Mr. Bagadthey, 
in the first instance, and the Assistant 
Commissioner, on appeal, in proceedings 
under s. 27 of the Act it is convenient to 
consider these two points together. Both 
the learned Commissioner in his opinion 
and Rai Bahadur Chaudhri, his Counsel 
in his arguments contended that what 
constitutes sufficient cause unders. 27 of 
the Act being purely a question of fact 

(5) 122 Ind. Cas. 449; A I R 1930 Mad. 113. 
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this Court was incompetent to interfere 
with the finding that no sufficient cause 
for setting aside the ex parte assessment 
was made out by the non-applicant. 
Sufficiency of cause is certainly a ques- 
tion of fact dependent on the circum- 
stances of eachicase. But sinceits deter- 
mination essentially depends upon the 
exercise of judicial discretion, the question 
whether the discretion has or has not been 
exercised ina sound and reasonable manner 
in -reaching the conclusion invariably 
involves a question of law: P.K.N. P, 
R. Chettyar Firm v. Commissioner of 
Income-tax, Burma (6) and Commissioner of 
Income-tax, Burma v. P, K.N. P. R. Chettyar 
Firm (1). . 

` It wasrightly pointed out in P.K.N. 
P. R. Chettyar Firm v. Commissioner of 
Income tax, Burma (6), that the words 
“gatisfies” and “was prevented by sufficient 
cause” in s. 27, Income Tax Act, being 
practically identical with similar words 
occurring in O. IX, r. 9 and O. XLI, 
r. 19, Civil Procedure Code, and in s. 5, 
Limitation Act, they must receive similar 
interpretation as has been put upon these 
words in the latter enactments. It was, 
however, argued by Rat Bahadur Chau- 
dburi that these decisions are expressly 
overruled in Abdul Bari Chowdhury v. 
Commissioner of Income-tax, Burma (8). 


‘But this statement is not absolutely correct ` 


as the following observations, at p. 284* of 
the report of Abdul Bari’s case (8) would 
clearly show that the reference did not in- 
vite the opinion of the Full Bench on the 
correctness or otherwise of those decisions 


.on the point under cunsideration: 

“The first contention is based on a passage in the 
judgment of this Court in Commissioner of Income 
Tax v. E. M. Chettyar Firm (9) where it was said: 
‘It hae, however, been held thatthe question whether 
there was any evidence on which an Assistant Com- 
missioner or a Oommissioner could come toa find- 
ing of fact isa question of law.’ On the strength 
of that decision read with the decision in P. K. N.gP. 
R. Chettyar's case (6) a question of Jaw will be held 
to arise out of the Assistant Commissioner's order 
if there was no evidence to support the Income- 
tax Oificers finding that the applicant failed to 
show that he was prevented by sufficient cause from 
complying with the notice under 8.24 (4). Butin 
the present case there was at any rate the evidence 
as tothe nature of the business which was contained 
in the accounts which applicant produced; 1 would 

(6) 124 Ind Cas 267; A L R 1930 Rang. 33; 8 R 203. 
‘Ind, Rul (1930) Kang 203, 

« (7) 125 ind. Cas 344; AIR 193) Rang. 78; 8 R209; 
Ind. Rul. (+930) Rang 214 

(8) 133 Ind, Cas.rl; 9 R 981; A I R 193: Rang, 
194; Ind, Rul, (1931) Rang. 225 (F B), 

(9) 122 Ind. Cas. 893; A I R 1930 Rang. 4; IR 


ate 
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hold that the question of law, which is subject-matter 
of applicant's first contention, does not arise ” 

The question referred to the Fuil Bench 
for determination in Abdul Bari .Chow- 
dhury’s case (8) was: f 

“Whether the fact that an assessment under s 23 
(4), Income Tax Act, was entirely, arbitrary involves 
a question of law out of the Assistant Commission- 
er's order passed in an appeal under the provisions 
of s. 30 (1) relating to appeals against the refusal 
of the Income-tax Officer to make a fresh assess- 
ment under s 27, or which the High Court is entitled 
to regard as ground for an order under s. 66 {3).” 

The reference was thus: confined. to the 
question whether the dictum laid down in 
S.P. K. A. A. M. Chettyar Firm v. Com- 
missioner of Income Tax (10) which itself 
was based on Commissioner of Income Tax 
v. A R.A. N. Chettyar Firm (11) regard- 
ing the power of the High Oourt to call 
for a referenee from the. Commissioner 
unders. 66 (3) of the Act, in a case in which 
an assessment is made under s. 23 (4), 
Income Tax Act, was or was nob sound, 
and not whether a finding on the question 
of the sufficiency or otherwise of the cause 
shown under s. 27 of the Act, did not in- 
volve a question of law. It, therefore, fol- 
lows that the observations of the learned 
Chief Justice in the Full Bench decision 


-that no question of law is involved in the 


decision that sufficient cause has not. been 
made out in a case under s. 27 or inan 
appeal therefrom under s- 30 (1), Income 
Tax Act, were with due respect,quile obiter. 
But the learned Chief Justice (at p. 300* of 
the report) as well as Dunkley, J.;- who 
delivered a separate opinion (at p. 301*), 
accepted the soundness of the dictum laid 
down in Commissioner of Income-tax, 
Burma v. A. K. R. P. L. A. Chettyar Firm 
(12) at p. 27* that a question of law refer- 
able for the decision of the High Court 
under s. 66 (2) or (”) would be involved if 
the finding that no sufficient cause was 
made out in a cause under s. 27 is based 
upon no materials or evidence. 

In In re Messrs. Sadaram Puranchand 
(13) it was held ihat the question whether in 
making an ex parte asséssment under g8. 23 
(4), the Income-tax Officer, did or did not 

“give to the assessees such reasonable opportunity 
as the Act requires to produce their evidence in 
support of their return” 
was a question of law which the High Court 
ae) 121 Ind. Cas 720; A L R 1980 Rang. 35; 714 


(iL) 110 Iad. Cas. 2); A I R1928 Rang. .0-;6 R21; | 


I UT 49 Rang. 33. 
(12) 132 Ind. Gas. 718; A I R 1931 Rang. 98; 9 
25 


(13) 134 Ind Oas. 1275; A I R 193i Cal. 729; Ind, 
Rul, (1932) Oal. 59. < 
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was entitled under s. 66 (3) of the Act, to 
require the Commissioner of Income-tax 
to refer to it for decision. We, therefore, 
accept the law laid down in this Calcutta 
case and in Commissioner of Income-taz, 
Burma v. P. K. N. P. R. Chettyar Firm (7) 
and P. K. N. P. R. Chettyar Firm v. 
Commissioner of Income-tax, Burma (6) 
as correct. We also respectfully adopt the 
following observations of the learned Chief 
Justice in Kichilappa Naickar v, Ranma- 
nujam Pillai (14) as laying down the test of 
the exercise of judicial diszretion, though 
these observations were made with reference 
to case under s. 5, Limitation Act: 

“The test is, has the distinction been exercised 
after appreciation and consideration of all the facts 
which are material for the purpose of enabling the 
Judge to exerciss a judicial discretion and after 
the application of the right principle. to these facts: 
If a discretion is exercised under these conditions 
and a certain conclusion is arrived at, that con- 
clusion, it seems to me, would be an exercise of 
discretion judicially sound, though an appellate 
‘tribunal might be disposed to draw a different in- 
ference from the facts.” 


To the same effect are the observations in 
Ranchodjiv. Lallu (15) and Fatima Begam 
v. Hansi (16). We now proceed to examine 
how far the findings of Mr. Bagadthey and 
the Assistant Commissioner that the non- 
applicant had not shown sufficient cause 
for re-opening the ex parte assessment, 
satisfies the test, thatit was arrived at after 


‘the exercise of judicial discretion, as laid 


downin the above cases. The orders of 


-both these officers of the income-tax depart- 


ment proceed on the only ground that the 
non-applicant, even if he was ill, could 
have sent his account books with his munim 
who had returned from Desh and who 
could have explained them to Mr. Gore on 
October 19, 1930. No finding at all has 
been recorded on the question if sufficient 
cause was or was not made out by the non- 
applicant for non-compliance with the terms 
of the notice under s. 23 (2). Even in 
arriving at the finding that sufficient cause 
for non-compliance with the terms ofthe 
notice under s, 22 (4) was not made out, 
these learned officers have obviously left 
completely out of consideration several 
relevant facts the more important one 
being thatif Mr. Gore had informei the 
non-applicant’s Court agent that no adjourn- 
ment would be granted, because the 
account books should have been sent with 
the munim, it was possible that compliance 
with the notice forthe production of the 


fi 25 M 166, 
15) 6 B 303, 
(16) 9 A244; A W 


1887, 29, 
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books might have been forthwith made. 
They also failed to appreciate how far the 
failure on the part of Mr. Gore in observ- 
ing this elementary rule had contributed 
to the non-compliance of the terms of this 
notice and seriously prejudiced the non- 
applicant. 

Again these officers appear to have 
entirely ignored the non-applicant’s asser- 
tion that in order to comply with the 
requirement of the notice under s. 23 (2) 
he himself had intended to go into the 
witness-box and swear tothe «accuracy of 
his account books. On the finding, then, 
that the non-applicant was unable to 
attend the Court on October 19, 1930, on 
account of his illness, the only reasonable 
finding which should have been recorded 
by these officers was that the non-applicant 
had shown sufficient cause for non- 
compliance with ihe terms of the notice 
under s. 23 (2). On such a finding, 
coupled with whatis already stated by us 
in paras. 9 and 10 above, it follows that the 
non-applicant had clearly made out 
sufficient cause for having the ex parte 
assessment re-opened under s. 27 of the Act 
that in recording a contrary finding the 
Income-tax Officer and the Assistant 
Commissioner failed to exercise their discre- 
tion on reasonable and proper grounds. In 
view of the conclusion reached by us on the 
first four points it seems unnecessary, in the 
present case, to decide the last three points 
of the reference, but as they were fully 
argued and are of vital importance, to the 
assessees of these provinces, it is well to 
record our considered decision thereon. 
These will be treated together as they 
appertain to the same matter, viz., the 
legality or otherwise of the ex parte order 
of assessment, the material portion of 
which is already set out in extenso in 
para. 2 above. In supporting the order of 
the Income-tax Officer the learned Commis- 
sioner makes the following observations: 

“No evidence to substantiate the Income-tax 
Officer's reasoning for making an ex parte assess- 
ment is necessary, because in this respect, the 
Income-tax Officer is the sole Judge. If he were to 
state that the assessee’s total income was Ke. 1,00,090 
it was enough and that would have been a correct 
assessment also: Krishna Kumar v. Commissioner 
of Income-tax, Bengal (17) An Income-tax Officer is 
not required to give any reasoning for estimating 
income for purposes of assessment under s, 25 (4): 
vide the Full Bench ruling of Abdul Buri Chaudhari 
v. Commissioner of Income-tax, Burma B). lf 
reasons are given,asis done inthis case, it is only 
to justify the conclusions at which the Income-tax 


(17) 133 Ind. Oas, 184; A IR 1934 Oal, 543; 58 
2 235! 35 O WN 312; Ind, Rul, (1931) Gal, 648; 51 T 
| 295. 
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Officer has, after legal investigation, arrived and 
this is done to show that the estimate is not 
arbitrary. Iwen in the two preceding years the 
assessee has been assessed on Rs, 46,590 and 
Rs.41,885 though his returns showed -income of 
Rs. 7,£0) and loss of Rs. 667, respectively.” 

His learned Counsel also adopted the 
same arguments. On the contrary the 
learned Counsel for the non-applicant cited 
Muhammad Hayat-Haji Muhammad Sardar 
v. Commissioner of Income tax, Punjab (18) 
in support of his contention that the 
assessment order being based on nolegal 
material was arbitrary and opposed to all 
canons of,.-justice, equity and good con- 
science. He distinguished the Oalcutta 
case on facts and contended that the law 
enunciated in Abdul Bari Chowdhury’s case 
(8) was not sound or at any rate not 
absolutely irreconcilable with the views 
propounded in the Calcutta and Lahore 
decisions so far as the interpretation of the 
words “to the best of his judgment” in s. 27 
of the Act was concerned. In our opinion 
the contentions of the non-applicant’s 
Counsel are well founded. In Abdul Bari 
Chowdhury v. Commissioner of Income-tax, 
Burma (8), which overrules the previous 
decisions of the same Court, it was held 
that if the word “arbitrary” as stated in 
the referring order only meant that the as- 
sessment 

“did not purport to be founded on any materials 
or reasons beyond the Jncome-tax Officer's private 
opinion,” - < 
_ there would be no question of law involved 
in the case so as to make it referable to the 
High Court for decision under s. 66 (2) or 
(3), Income Tax Act. Thelearned Ohief 
Justice who. delivered the opinion of 
the Full Bench, makes this perfectly plain 
by observing at page 295* of the report that: 

‘Jf that isthe meaning to be attributed tothe 
word ‘arbitrary,’ in the order of reference, I am 
clearly of opinion, that the answer to the questions 
propounded should be in the negative.” 

Before making these observations, 
however, the learned Chief Justice also 
made the following very weighty pronounce- 
ment at page 294* of the report; 

“Now, I am not satisfied asto the meaning that 
the learned Judges intended the word ‘arbitrary’ 
to bear on the question propounded. If the word 
is taken to mean that the Income-tax Officer, 
regardless of information in his possession, 
deliberetely, recklessly or fraudulently has made in 
assessment under s. 23 (4) which he knows that he 
was not justified in making, in such circumstances, 
and assuming that the assessee has failed to obtain 
redress as provided in the Act, I should not be 
prepared to hold, as at present advised, apart 


(18) 131 Ind. Oas. 81; A I R 1931 Lab, 87; 12 Lab. 
129; Ind. Rul. (1931) Lah. 353; 32 P L R 523 
Œ B). : 
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altogether from the provisions of the Income Tax 
Act, that this Court does not possess jurisdiction in 
virtue of its inherent prerogative powers to order 
the Income-tax Officer to do his duty.” 

The aforesaid observations clearly 
envisage the possibility of a question of 
law arising in an ex parte assessment, and 
its decision by a chartered High Court 
under its inherent powers. If this view is 
accepted as correct it would follow that in 
the provinces in which such a High Court 
is not established, as here, an unfortunate 
assessea who has suffered substantial 
injustice from the vagaries of the income- 
tax authorities will have no remedy of re- 
dressing the wrong. Muhammad Hayat-Hajt 
Muhammad Sardar v. Commissioner of 
Income-tax, Punjab (18) lays down that in 
making an “assessment to the best of his 
judgment” the Income-tax Officer does not 
possess absolutely arbitrary authority to 
assess at any figure he likes but, that he 
should be guided by the rules of justice, 
equity and good conscience, that the assess- 
ment should be reasonable and should not 
proceed purely on his private opinion and 
that an assessment resting upon the whim 
and caprice of the officer is not within the 
purview ofthe aforesaid section. By way 
of re-inforcing his 
Chief Justice, at page 142* of the report 
makes the following observations: 

“Suppose a person, whose income had not in the 
past exceeded Rs. 5,000 in any year, makes a default 
as contemplated by the sub-section, the Income-tax 
Officer would perpetrate an injustice if he took 
advantage of the default and assessed the income 
for the accounting period at a million rupees 
without any justification. It cannot be seriously 
claimed that he has made that assessment to the best 
of his judgment.” 

Finally it was observed that, 

“an assessment resting upon the whim and caprice 
of the Income-tax Officer cannot be elevated to the 
dignity of an assessment made to the best of his 
judgment” 
within the meaning of s, 27, Income Tax 
Act. To the same effect are the pronounce- 


opinion the learned ` 


| 
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ments in S. P. K. A. A. M. Chettyar Firm ~a 


v. Commissioner of Income-tax (10). and 
Commissioner of Income-tax, Burma v. 
P.K.N. P, R, Chettyar Firm (7). In the 
latter case it was observed that when the 
Statute says that the Income-tax Officer 
“shall make the assessment to the best of 
his judgment” it means that he must make 
it “according to the rules of reason and 
justice, not according to private opinion; 
according to law and not humour” and that 
the assessment must be “not arbitrary, 
vague and fanciful, but legal and regular”. 

The same principle seems to 
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been affirmed in Krishna Kumar 
v. Commissioner of Income-tax, Bengal 


(17), at p. 3025. After the reference 
was remitted for formulating proper 
points, the Commissioner of Income- 


tax, Bengal, referred only the following 
question for decision of the High Court: 

“\b) The Income tax Officer simply puts ‘Business 
Rs. 30,000 No basis or details are apparent. Can 
this be an assessment to the best of one's judg- 
ment ?” 

The Commissioner stated the case in 
these words : 

“The facts are that the Income-tax Officer made 
a local inquiry before making this assessment under 
g, 23 (4). He recorded a note of the details and 
results of his inquiry. I have seen his note which 
has been printed in the paper book and eee no 
reason to suppose that the officer did not act to the 
best of his judgment. His note contains sufficient 
details to enable me to see that the assessment 
was according to the rules of reason and justice 
and not arbitrary, vague and whimsical, In my 
opinion, therefore, inthe facts and circumstances 
of the case the assessment was to the best of the 
judgment of the Income-tax Officer, and the 
question should ke answered accordingly.” 

The High Court simply answered the 
question in the affirmative without giving 
any reasons, but it is apparent that the 
answer would have been in the negative 
if the Income-tax Officer had made no 
local enquiry and not placed a detailed 
note thereof on the record in support of the 
assessment. 

While the aforesaid remarks of the 
Commissioner of Income-tax, Bengal, im- 
pliedly concede that “local inquiry” and 
the placing on record of a note of the 
results of such inquiry are essential in 
law to sustain an ex parte assessment, the 
learned Commissioner of Income-tax of 
these provinces thinks otherwise, presum- 
ably on certain observations in Abdul 
Bari Chowdhury’s case (8), which go so far 
as tolay down that an ex parte assessment 
may as well be made on “mere guess” of 
the Income-tax Officer who is “the persona 
designata to make the assessment” and 
against whose order “no appeal lies”. 
With due deference we hesitate to sub- 
scribe to such a widely stated proposition, 
as itis extremely likely, to lead to certain 
abuse of the powers by the Income-tax 
Officers in the discharge of their duties, 
which must be performed throughout in 
conformity with the rules of jusitice, equity 
and good conscience. 

For the foregoing reasons we accept the 
law expressly propounded in Muham- 
mad Hayat Haji Muhammad Sardar v. 
Commissioner of Income-tax, Punjab (18), 
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and the earlier Rangoon cases and im- 
Pliedly accepted in Krishna Kumar v. 
Commissioner of Income-tax, Bengal (17), in 
preference to that laid down in Abdul Bari 
Chowdhury's case (8). With the greatest 
respect we find it difficult to reconcile the 
view adopted in Abdul Bari's case (8) that 
while a finding that no sufficient cause for 
setting aside an ex parte assessment was 
made out, if it is based upon “no mate- 
rials or evidence” might form the subject 
of reference to the High Court under 
s. 66 (2) or (8) of the Act on the ground 
that it involves a question of law, a finding 
that an ea parte assessment was made to 
the best of the Income-tax Officer's 
judgment, if based on no material or 
evidence, though involving a question of 
law, would not form the subject of such a 
reference. We therefore hold that a point 
of law would invariably be involved in an 
ex parte assessment whichis not shown to 
have been made by the Income-tax Officer 
“to the best of his judgment”, as in- 
dicated in the next paragraph, so as to 
make it the subject of a reference to and 
decision by the High Court under s. 66 
(2) or (3) of the Indian Income Tax 
Act. 

As a result of our careful examination 
of the serveral cases noted above, we deduce 
the following rules: (a) That in every 
case before an ex parie assessment 
is made under s. 23 (4), IncomeTax Act, 
the Income-tax Officer must invariably 
conduct such “local” inquiry to ascertain 
the income of the proposed assessee for 
the previous year” as the circumstances 
of the case may warrant; and (b) that the 
said authority must place on the record 
“a note of the details and results of his 
inquiry” in order that the Commissioner of 
Income-tax under s. 33 or the High Court 
under s. 66 (2) or (3; may be ina position 
to see that the assessment “was according 
to the rules of reason and justice and not 
arbitrary”. 

It is such an assessment alone which 
would satisfy the requirements of an assess- 
ment by the Income-tax Officer made “to 
the best of his judgment" within the 
meaning of s. 23 (4), Income Tax Act. 

It is clear to us that the ea parte as- 
sessment in the present case does not 
satisfy the aforesaid test. There is un- 
doubtedly an undated note styled as a 
“report of the Income-tax Officer on the 
record, but it entirely fails to indicate 


‘the materials necessary for the finding that 


the non-applicant’s total assessable income 


14 
in the “previous year” that is “Diwali 1930", 
was one lac of rupees. 

The learned Counsel for the Commissioner 
of Income-tax made no attempt before us 
to show how the information compiled in 
the above note could lead to the estimate 
of the non-applicant’s assessable income 
for the year ending Diwali 1930 at 
Rs. 1,00,000. The remarks, which follow 
the figures as also those embodied in the 
ex parte order, are so vague and general 
in character that they could conveniently 
be made to fit any case. When it was 
known that in the preceding two years the 
non-applicant’s assessable income did not 
go beyond Rs. 47,000 it was all the more 
incumbent on the Income-tax Officer to 
show how it more than doubled itself in 
the account year which presumably was 
no better than its predecessors from the 
point of view of the general depression of 
trade and industry and the consequent fall 
in incomes. 

Such a casual and undated note cannot 
possibly take the place of the note of the 
details and results of a local inquiry which 
we cecnsider necessary when an ex parte 
assessment is made under e. 23 (4) of the 
Act. Under these circumstances we cannot 
but characterise the assessment in question 
as one which rested merely upon the 
caprice of the Income-tax Officer. Assuch 
we hold that the same was not made “to 


the best of. his judgment” within the 
meaning of s. 23 (4), Income Tax Act. 
Our answers to the first four and the 


sixth points of the reference are in the 
affirmative and to the other two in the 
negative. As in our view the non-ap- 
plicant is mainly responsible for his trou- 
bles in connection with the ex parte as- 
sessment because he did not clearly state 
in his application for adjournment that he 
himself intended to give evidence in sup- 
port of his account books, he is disentitled 
to an award of costs in his favour in 
spite of the fact that he has suc- 
ceeded here. We accordingly direct that 
the costs of this reference be borne by the 
parties as incurred. 

- D.. Reference accepted. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 816 of 192. 
April 20, 193% 
VA ADACHARIAR, J. 
V. RAMAN NAIR—AppELLANT 
Versus ; 
PARAMESWARAN NAMBUDIRI 
AND OTHERS — RESPONDENTS 

Water rigħts— Artificial channels—Nature of the 
right of persons to whom water is supplied—Surt for 
water cess by owner of channel - Whether suit of 
small cause nature—Civil Procedure Code (Act V of 
1908), s. 102. 

In thecese of artificial channels there are no 
riparian rights as such and whatever rights may 
be claimed by persons through whose lends the 
channel passes must rest on some arrangement 
either proved or presumed, Ramessur Persad 
Narain Singh v. Koonj Behari Pattuk (1) and Yesu 
Sakharam Pujari v. Ladu Nana Savant Bhosle (2), 
referred to. 

A suit for neervaram by a person maintaining 
an artificial system of irrigation channels against 
persons to whom water is supplied from the 
channel on the basis ofan agreement to pay such 
neeravaram is nota suit of small cause nature. 
Subramania Iyer v. Stevenson (3), distinguished. 


S. C. A. against the decreeof the Court 
of the Subordinate Judge, South Malabar 
at Palghat in A. S. No. 26 of 1930 (A. 8. 
No. 367 of 1930, District Court, Oalicut) pre- 
ferred against the decree of the District 
Munsif, Palghat, in O. S. No. 73 of 1929. 

Messrs. P. S. Narayanaswami Ayyar and 
P. S. Ramachandra Ayyar for the Appel- 
lant. 

Mr. C. S. Venkatachariar for Mr. P. 
Govinda Menon, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit brought to recover from the 
lst defendant what is described in the 
plaintas neervaram (loosely translated as. 
water cess), for three years. There is 
some obscurity as to the nature and basis of 
the claim and certain previous litigations 
haveonly added tothe obscurity; but as 
they do not make the matter res judicata 
it is unnecessary to refer in detail to these 
litigations. The substance of the plaintiff's 
claim is that heis at present maintaining 
an artificial system of irrigation channels 
constructed more than fifty years ago by 
one Pichu Iyer at his own cost, asa result 
thereofa large extent of landin the pos- 
session of various people including the 
Kadiyamkulath Tarwad received the benefit 
of supply of water drawn from ariver inthe 
Cochin State. The lst defendant is in pos- 
session of about 834 paras (deed area) of 
lands by purchase from the Kadiyamkulath 
Tarwad. The plaintiff says, that the ar- 
rangement under which Pichi [yer con- 
structed this system of irrigation channels 


i935 


was that the persons through whose lands 


the channels were taken were allow- 
ed to take waler from these chan- 
nels for the purpose of irrigating 


their lands on condition of paying nirva- 
ram, which he fixes at the rate of 14 paras 
of paddy per para seed area The liability 
to maintain this irrigation system as well 
as theright to collect neervaram alleged to 
be payable under this arrangement came to 
tLe plaintiff from Pichu Iyer as a result of 
Ex. A dated 1878. The lst defendant who 
is the contesting defendant denied that 
there was any such arrangement or that he 
was under any liability tomake any such 
peyment and he claimed that Pichu Iyer 
must have agreed to allow free supply of 
water for the iirigation of ihe adjoining 
lands ‘in return for his having been al- 
lowed to take the channel through the lands 
of the Kadiyamkulath Tarwad. This is 
really the main question in the case. ~ 

It ix-wellestablished that in the case of 
artificial streame, there are no riparian 
rights as such and whatever rights may be 
claimeil by persons throngh whose lands 
the channel passes, must rest on some ar- 
rangement either proved or presumed. See 
Ramissur Persad Narain Singh v, Koonj 
Behari Pattuk (1) and Yesu Sakharam 
Pujari;v. Ladu Nana Savant Bhcsie (2). 
The question, therefore, is what are the 
probable conditions under which Pichu 
Iyer is-likely to have brought into exist- 
ence this system of irrigation channels. I 
agree with the learned Subordinate Judge 
that the terms of Ex. A, though not binding 
as a c(ntract upon the present Ist defend- 
ant cr-his ‘predecessors-in-title, afford the 
best. evidence’ asto the arrangement likely 
to have been made at the time of the dig- 
ging of the channel and the other evidence 
which is referred to by the learned Subordi- 
nate Judge in para, 11 of his judgment 
certainly goes to confirm what the provi- 
sicus ¢f Hx, A’ suggest in this connection. 
Ilis clear from Ex. A andthe other evid- 
ence thatthe lst defendant's contention 
that tbe persons through whose land the 


channel] was taken were to be allowed a free | 


supply, of water from this channel for the 
irrigation of their lands is hardly likely to 
betrue. The probabilities are, as the learn- 
ed Subordinate Judge finds, that they must 
have agreed to pay something in return for 
the privilege and the most likely measure 
of such payment will be to fix it with refer- 
(1) 4 O 633 at p. 637 (P. 0.) 


(2) 101 Ind. Cas? 330; 51 B 213: 29 Bom, L R 291; 
A 1R 1927 Bota, 251, 


. 
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ence to the area for which they take water, 
it being leftto their option to take the 
water ornot. Isee no reason to differ 
from the learned Subordinate Judge onthis 
point. No doubt one or two sentences In 
para. 12 of his judgment are open to excep- 
tion; for instance, he says that it is for 
the Ist defendant to prove that there was 
an understanding betweenthe Kadiamku- 
lath people and Pichu Iyer that the former 
were to have free use of the water and then 
adds: — 

“The usual 
to pay.” h 

lam not aware of any basis for such a 
presumption. Again in para. 15, he says, 
whether there was a contract or not, the 
assignees of Pichu Iyer are entitled to col- 
lect neervaram for use and occupation 
oftheir water. This is somewhat unin- 
telligible. Buthaving looked into the 
whole matter and the evidence referred to 
by the learned Subordinate Judge, I see 
no reason tothink that these remarks of 
his have vitiated his judgment. His con- 
clusion isreally based upon the evidence 
and probabilities of the case and hence I 
have no hesitation in accepting it. 


presumption is that they will have 


Mr. Narayanaswami Iyer for the appel 
lants contends that the very terms in Ex. A 
suggests that half para per one para seed 
area would have been the likely rate. This 
isa misreading of Ex. A. That only pro- 
vides the rate at which the assignees of the 
right under Ex. A are to pay the assignors. 
The tenor of the document clearly shows 
that the assignees were left to collect from 
the occupants of theland at the usual rates 
or at such other rates asthey are able to 
procure. It was certainly not part of the 
arrangement to fix that rate. One thing is 
clear; thesrate could not behalf a para as 
contended for by Mr. Narayanaswami Iyer, 
i. e., the very rate at which the assignees 
had to pay the assignors. They had also 
paid to the assignors Rs. 570 odd for which 
Ex, A contemplated that they would be 
entitled to interest. The rate of payment 
by the occupants of land must, therefore, 
be determined on other materials and not 
withreference to anything contained in 
Ex. A. 

On the question of rate Mr. Narayaswami 
Iyer contends that the Subordinate Judge’s 
discussion of it is very unsatisfactory and 
that Ishould call for a revised finding. I 
am unable to accept that suggestion. In 
the written statement of the lst defendant 
he neither disputed therate claimed in the 
plaint nor suggested any alternative 
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rate, nor is Mr. Narayanaswami Iyer 
able to point toanything in the evidence 
suggesting a different rate from that claim- 
ed inthe plaint. Such evidence as there 
is on the question ofrate seems to be all one 
way and itiscertainly significant that this 
rate has been admitted to be the rate pay- 
able, even by the Ist defendant's vendors. 
In these circumstances I see no reason to 
disturb the finding of the learned Subordi- 
nate Judge on the question of rate. 

A further point was raised by Mr. 
Narayanaswami Iyer, that the plaintiff is not 
entitled to interest prior to the date of suit. 
Though the plaint claims interest and in 
para. 16 of the written statement there isa 
denial of the allegations in para. 11 of the 
plaint as tothe payability of the neerva- 
ram on thelast day of makaram every 
year and the right to claim interest as 
per custom, no issue was taken upon it, 
for reason best known to the parties. 
Prima facie, this is not a case in which the 
plaintiff will be entitled to interest before 
the date of suit. When there is an allega- 
tion in the plaint and a counter-allegation 
in the written statement, I am unable to 
say whose fault it wasthat the issue was 
not raised. Ifthe parties are serious about 
this controversy, I can only direct the lower 
Appellate Court to raise an issue upon that 
point and submit a finding thereon after 
receiving such evidence as the parties may 
tender. 

Mr. Venkatachariar (for the respondent) 
raised a preliminary Objection, that the 
claim inthe suit is of a small cause nature 
and as the plaint claim is below Rs. 500, 
the second appeal is not maintainable. In 
support of that contention he relied upon the 
decision in Subramania Iyer v. Stevenson, 
22 Ind. Cas. 144 (3). Iam unable to agree 
with that contention. The decision in 
Subramania Iyer v. Stevenson, 22 Ind. Cas. 
144 (3) proceedson the admission of the 
parties that the Kolavettu claim in that 
case is in the nature of price paid for plaint- 
iff's water used for irrigation by the de- 
fendant. That judgment itself refers toan 
earlier judgment of Miller, J., in Seetha- 
ram Iyer v. Fischer (4) pointing out that 
what was referred toas Kolavettu in the 
earlier case was by no means outside the 
prohibition enacted in Art. 13 of the Small 
Causes Court’s Act. In view of what has 
been stated already as to the facts of this 
case, it cannot certainly be said that the 
water belongs to the plaintiffand that the 


(3) 22 Ind, Cas. 144, 
G17 M LJ 487, 
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defendants can be said to be merely in the 
Position of persons purchasing certain 
quantity of waterfrom the plaintiff. The 
defendant’s rightto take water is analo- 
gous to ariparain right innatural streams 
but in accordance with the course of authori- 
ties it may be subject to conditions and 
liabilities proved or presumed to have been 
agreed to between the parties at the time 
the artificial channel was dug. Itis, there- 
fore, not possible tobring the plaint claim 
within the description applied in the deci- 
sion in Subrmania Iyer v. Stevenson 22 Ind, 
Cas. 144 (8). 

The matter having been posted to be 
spoken to thisday, onthe question of send- 
ing down an issue as to ‘interest’ for 
trial, Mr. Govinda Menon for the respond- 
ent statesthatso far as this case is con- 
cerned, his client does not think it worth 
while to go intoa further inquiry at this 
stage forthe purpose of retaining -the 
small amount awarded to him for interest. 
The resultis that the amount decreed: by 
the learned Subordinate Judge will be re- 
duced by substituting Rs. 321-6-10 - for 


Rs. 450 in para. 1 (a) of the lower Appel- 


late Court’s decree. . 

As the second appeal has substantially 
failed, it is dismissed with costs. 

A. . Appeal dismissed. 





MADRAS HIGH COURT - 


Letters Patent Appeal No. 120 of 1930 ` 


February 8, 1934 
e JAOKSON AND BUTLER, JJ. | 
REVINIPATI APPALA RAJU-AND OTHERS 
< — APPELLANTS 
versus 
GANDREDDI NAGANNA AND oTHERS— 
RESPONDENTS 
Doctrine of part performance—Applicability to. 
India—No equitable relief can be granted where 
contract has become time-barred, 


The equitable doctrine of part performance is not ‘ 
applicable to India and no equitable relief can ,be™ 


given evenon the lines eet forth in-Walsh v. 
Lansdale (2) where the contract set up in defence. to 
a claim for rejectment is time-barred under Art, 113 


of the Limitation Act. Ariff v. Jadunath Majumdar’: 


(1), followed. 


L. P. A. against the judgment and decree. 


of Mr. Justice Anantakrishna Ayyar in 
S. A. No. 1782 of 1926 (A. S. No. 63 of 1932 
Sub-Court, Vizagapatam, O. 8. No. 240 of 
1918 District Munsif’s Court, Chodava- 
ram.) 


Messrs. Y. Suryanarayana and C. Rama 
Rao Sahib, for the Appellants. 

‘Mr. P. Somasundaram, for the Responda 
ents, . 
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_dudgment.—The question for determina- 
tion is whether when the appellant's 


vendor and respondent (defendant) had 
agreed in writing in December 1912 thatthe 
vendor would re-deliver certain property 
to respondent for which respondent had 
paid the purchase money, Ex. VII, the res- 
pondent can set up that contract against 
the appellants subsequent vendee in a suit 
for ejectment. ; 

When this question came before Mr. 
Justice Anantakrishna Ayyar, all the 
Courts in India were following the equitable 
doctrine of part performance which has since 
beenheld not to apply to India in Ariff 
v, Jadunath Mojumdar (1). It is no longer 


argued that in the light of that 
judgment the judgment under appeal 
can be sustained but it is urged 


that as indeed is set forth on p. 1246 
of the Privy Council judgmentif a party 
has an effective contract which he can 
register anduse asa bar to ejectment, he 
will be givén the relief set forthin Walsh 
vo Lansilale (2). 

That argument might be available to 
respondent except.for the fact that his 
contract to redeliver is now time-barred 
under.Art.113 of the Indian Limitation 
Act. It wasargued that plaintiff's vendor 
having .given respondent a stamp paper 
after time hadrun revived the contract 
but wefind no authority for that plea either 
in the statute or the case-law. 

The decree of the Subordinate Judge 
accordingly is restored and the appéal 
allowed: with costs.in this Letters Patent 
Appeal: Each party. to pay his costs in 


© Ae £48 Appeal ‘allowed. 
(1) .131 Ind. Cas. 762; 58 O 1235; A I R'1931 P O 
79; 60ML J538; 33 LW 586: 530 LJ 359; 350 
-W N 650; 15 R D 354;8 O W N 739; (1931) MW N 
480; Ind. Rul. (1931) P O 1541; : 33 Bom. -L R913 
(P O). 

(2) (1882)-21 Ch. D 9;52 LJ Oh.2; 46 L T 858; 31 
WR 109. 
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LAHORE HIGH COURT 
.First Civil Appeal No, 2502 of 1929. 
’ June 28, 1934 


, .. Young, ©. J. AND RANGI Lat, J. 


MELA RAM —Derenpant— 
APPELLANT i 
: versus 
DAYALA AND ofsERsS—PLAINTIFFS 
—REsPoNDENTS 
Custom (Punjab)—Alienation—Debts—Just debts, 
meaning of-—-Old man owning property mortgaging— 
High rate of #nterest—Transaction, if binding on 
reversioners® Onus of proof. 
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The payment of a just antecedent debt is aneces- 

sity for a male proprietor and just debts are those 

which are actually due and are not immoral, illegal 


or opposed to public policy and those not incurred 
as an act of reckless extravagance or of wanton 


waste or with the intention of destroying 
the interest of reversioners. An alienee 
who is himself ihe antecedent creditor by 


his position is prima facie fixed withthe know- 
ledge ofthe nature of the debtsand ofthe pur- 
poses on which the money borrowed was spent, 
and if they were not incurred for actual necessity 
or were contracted for reckless extravagance or to 
wastethe estate, the alienation in lieu of such 
debts is invalid. Kirpal Singh v. Balwant Singh 
(8), followed. 

Where the mortgagor, a man of about 90 years 
of age, was of deficient understanding and 
owned considerable property, has borrowed money 
with interest at the rate of 50 percent, per annum, 
the transaction has to be scrutinised with great 
care, even though he could not be said to have had any 
desire to injure the reversionary rights of his son. 
His act in borrowing st such a heavy rate of in- 
terst and borrowing more than what he actually 
required can only be described as an act of 
reckless extravagance and wanton waste. The 
onus is on the aliense not only to prove neces- 
sity for-the full amount lent by him but also 
to prove that it was necessary for the mortgagor 
to borrow at such aheavy rate of interest. Brij 
Narainv. Mangal Prasad Rat (1), distinguished. | 
F.C. A. against a decree of the Dis- 
trict Judge, Gurdaspur, dated August 7, 
1929, reversing that of the Sub-Judge, 
Second Class, Gurdaspur, dated May 4, 
1928. 

Mr. Nawal Kishore, for the Appellant. 

Mr. Chiranjiwa Lal Agarwal, for the Res- 
pondents, 

Judgment.—This second appeal arises 
out of a suit to challenge a mortgage on 
the usual ground of want of consideration 
and ‘necessity the plaintiffs being the son 
and a nephew of the mortgagor. The 
consideration for the mortgage was as fol- 





lows: > 
Rs. A. OB 
1. Due to the mortgagee on 
account of principal 
and interest of a bond, 
dated October 6,1919 1,254-0-0 
2. Expenses of stamp and 
registration 29-0-0 
3. Paid before the Sub-Ie- 
gistrar 50-0-0 
Total Rs...  1,333-0-0 
The bond of October 6, 1919, was fora 


sum of Rs. 418 andit was stated therein 
that thissum was required for payment 
of a debt and for household expenses, 
The rate of interest fixed was25 per cent, 
per annum. It was also provided that the 
debtor should sell his harvest to the credits 








. was established. In view 


7 
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tor at “the sahukara rate” and that in case 
of default the rate of interest payable shall 
be 50 percent. per annum. The debtor 
failed to comply with this condition and 
the interest was, therefore, calculated at the 
rate of 50 per cent. per annum atthe time 
of the mortgage. Itis admitted that out 
of the sum of Rs. 418 borrowed on October 
6, 1919, a sum of Rs. 303-4-0 was required 
for payment to one Faqir Chand on account 
of a decree and was actually paid. In 
regard to the rest, it was held by the lower 
Appellate Court that no necessity for it was 


established. It was further held that the 


mortgagor owned a considerable area of 
land and that it was not necessary for him 


-to borrow the amount required by him at 
‘such a heavy rate of interest as 50 per 
‘cent. per annum. The Court, therefore, 


allowed Rs. 308-4-0 plus interest thereon at 
Rs. 25 per cent. per mensem, i, e., Rs. 581-4-0 


-as being for necessity. In regard to item 


(c) it was clearly held that no necessity 
of the above 
findings only one-half of item (b) was allow- 


ed but this was left out of consideration 


at the time of passing the decree. The 
appellant has not, however, taken up this 
point in his appeal. The learned District 
Judge granted a declaration to the effect 


thatthe mortgage should not affect the © 


reversiopary rights ofthe plaintifis except 
to the extent of Rs. 5814-0. The mortgagee 
has appealed to this Court. 

The main contention of the Counsel ap- 
pearing on his behalf was that the whole 
of Item No.1 should have been allowed. 
He urged that that item represented an 


_ antecedent debt and that the payment of 


such a debt was anecessity. He relied on 
Brij Narainv. Mangal Prasad Rai (1) but 
in thatcase the antecedent debt was due 
toa third party. The leading authority on 
the subject isthe Full Bench decision of 
the Punjab Chief Court in Devi Ditta v Sau- 
dagar Singh (2) which has been approved by 
their Lordships of the Privy Council in 
Kirpal Singh v. Balwant Singh (8)and has 
been consistently followed in this Court. 
Inthat caseit was laid down that the 
payment of a just antecedent debt was a 
necessity fora male proprietor and that 


(1) 77 Ind. Cas. 689; 46 A 95; 2LA L J 934; 46 M 
L J 23;5 PLT 1; 280 WN 253; (1924) M W N 68; 
19 LW 72; 2Pat.L R41;#10 0O €AL R 82; AT 
R 1924 PO 50; 33ML T457; 26bom. LR 500; 11 
OL J 107; 511A 129; 1OW N48 (PO) 

(2) 65 P R 1900. 

(3) 17 Ind. Oas, 646; 26P R 1913; 13 M L T 5; Il 
ALJ1;9 PWR 1913;170 L J137; 15 Bom. L. R 
19; 170 W N 302;28 P L R183 (P O) 
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jast debts are (a) debts which are actually 
due and are not immoral, illegal or opposed 
to public policy: i . 

(b) debt not incurred as an act of reck- 
less extravagance or of wanton waste or 
with the intention of destroying the in- 
terests of reversioners. aa 

It was further held that an alienee whois 
himself the antecedent creditor by his posi- 
tionis prima facie fixed with the knowledge 
of the nature of thè debts and of the pur- 
poses on which the money “borrowed was 
spent,and ifthey were not incurred for 
actual necessity cr were contracted for reck- 
less extravagance or to waste the estate, 
the alienation in lieu ofsuch debts is in- 
valid. . D 

In the present case the mortgagor was a 
very old man of about 90 years of age 
and wasof deficient understanding. He 
owned considerablé property according to 
the finding of the lower Appellate Court. 
Under these circumstances; the transaction 
has tobe scrutinised with great care, even 
though he could notbe said to had any 
desire to injure the reversionary rights of 
hisson. His-actin borrowing at sucha 


heavy rate of interest and borrowing more © 


than what he actually required can only be 
described as an act of reckless extrava- 
gance and wanton waste. Theonus was on 
the alienee not only to prove necessity for 
the full amount lent by him but also to 
prove that it was nécessary’for the mort- 
gagor to borrow at' such a heavy rate of 
interest. No altempt was, ‘however, made 
to discharge this cnus; and<we are in entire 
agreement with the learned. Judge of the 
Court below that necessity to the extent 
of Rs: 581-4-0 only has been established. 
The only other péint taken by the Counsel 
for the appellant was that the suit did not 
lie because the mortgage had merged in the 
decree which had subsequently been passed 
on its basis in favour of the:mortgagee and 
had, therefore, been extinguished. Thé 
plaintiffs were no parties tot 






Bu; 
his decree and, 
therefore, ignore it, Their=""right to sue 
arises from the alienation~ which has not 
been set aside by’ the decree. We, there- 
fore, uphold the -“decision of the learned 
District Judge and ‘dismiss the appeal 
with costs. ii 

N. ‘Appeal dismissed. 
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_ LAHORE HIGH COURT 
Criminal Appeal No. 127 of 1934 
March 29, 1934 
Din Mouammap, J. 
MOHAMMAD SHAFI—Uonvict— 
APPELLANT 


7 VETSUS 
EMPEROR— RESPONDENT 


Confession—Must be accepted or rejected as a 


‘whole —Penal Code (Act XLV of 1860), s. 99—Right 


of private defence of the body of accused's wife— 
Extent of—Exercise of right occasioned by assault 
with intent to commit rape 

If the Court has to take into consideration a con- 
fession in the absence of any evidence showing that 
any portion of it is false, it canonly accept or reject 
it as a whole and cannot pick and ¢hoose and ac- 
cept only the inculpatory element while rejecting 


the exculpatory element as incredible or false. Bal- . 


makund v, Emperor (1), relied on. 

The right of private, defence of the body of a 
person's wife extends’ to the voluntary causing of 
death if the offence which occasioned the exercise 
of the right was an assault with the intention of 
committing rape. 


Cr. A. from an order of the Sessions 
Judge, Sialkot, dated November 16, 1933. 
j > Ram Lal Anand II, for the Appel- 
ant. 

Mr. Muhammad Din Jan, for the Res- 


pondent. i 


Judgment.—Muhammad Shafi appel- 
lant along with five others, who have been 
acquitted, was committed, to the Court of 
Session at Sialkot to take his trial under 
s. 302-149, Indian Penal Code, for causing 
the death of Nawab on May 11, 1953, at the 
pillage Dadu Basra in the District of Sial- 

Ob, + 
_ The facts of the case are fully set forth 
in the judgment of the learned Sessions 
Judge and need not be recapitulated: here. 
He has found all the prosecution witnesses 
as a pack of inveterate liars and has ob- 
served that their statements carry their 
own condemnation. He is also of the opin- 
ion that all. df them are positively interested 
in the prosécution and he thinks that the 
whole story- ~is 80 inconceivable and un- 
natural, that:.it--deserves the severest con- 
demnation. . He’ has arrived at the con- 
clusion that none of the prosecution wit- 
nesses knows what he is talking-about and 
that they have contradicted themselves 
without reserve and their demeanour has 
been far from satisfactory. He has further 
remarked that no Court can possibly be 
expected to base a conviction on such a 
futile and fatuous evidence. But while 
rejecting in this manner the prosecution 
story in its entirety, he has based the con- 
viction Gi Muhammad Shafi appellant un- 
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der s. 325,,Indian Penal Code, on his own 
confession? 

It appears from the record that the appel- 
lant made a statement in the Court of 
the Committing Magistrate that he found 
his wife Musammat Mahandan indecently 
assaulted by the deceased in a field where 
she had gone to ease herself and he also 
noticed that the undergarments of both the 
deceased as well as those of his wife were 
off. He at once concluded that the deceas- 
ed was making an assault on his wife with 
the intention of committing rape on her 
and merely to protect her inflicted certain 
injuries on the person of the deceased which 
resulted in his- death. Now, if the Court 
has to take into consideration this confes- 
sion in the absence of any evidence showing 
that any portion of it is false, it can only 
accept or reject it as a whole and cannot 
pick and choose and accept only the in- 
culpatory element while rejecting the ex- 
eulpatory element as incredible or false. 


. This rule of practice has been recently 


affirmed by a Full Bench of the Allahabad 
High Court in Balmakund v. Emperor (1), 
and as remarked in that judgment, has 
been established and acted on for the last 
100 years. 

In these circumstances, I am constrained 
to hold that the case of the appellant is 
covered by the provisions of s, 100 thirdly, 
of the Indian Penal Code. The right of 
private defence of the body of his wife 
extended tothe voluntary causing of death 
if the offence which occasioned the exercise 
of the right was an assault with the in- 
tention of committing rape, and as in my 
opinion the appellant did not oust the li- 
mits laid down in s. 99 of the Indian Penal 
Code, I accept his appeal and acquit him. 

N. ` Appeal accepted. 

(1) 129 Ind. Cas, 258; (1930) A LJ 1481; A IR 
1931 Al. 1; 32 Or. L J 362; Ind. Rul. (1931) All, 
130; L R 12 A33 Or. (F B). i 





RANGOON HIGH COURT 
Civil Miscellaneous Appeals No. 73 and 74 
of 1933 
March 29, 1934 
Mya Bo AND DUNKLEY, JJ. 
K. P. A. P. OHETTIAR FIRM—APPELLANT 
VETSUS 
U MAUNG MAUNG (Batuirr) RECEIVER 
— RESPONDENT 
Provincial Insolvency Act {V of 1920), ss. 53, 54— 
Transaction real and not fictitious —Proof of trans- 
feree's knowledge that transferor was insolvent— 
Necessity of—Transfer to bona fide creditor— 
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Pressure from cereditor—Validity of transfer— 
Transfer to favour one creditor without pressure from 
him is invalid. : 

lf the transaction is a real and not a fictitious 
onè, it is not brought within s. 52, Provincial In- 
solvency Act, unless the Receiver proves that the 
transfereeknew that the transferor was insolvent 
when the transfer was made, even where the transfer 
is of the whole of the available assets, H, Popev. 
Official Assignee, Rangoon (2), followed.. . f 

If a man is insolvent, and disposes of a portion of 
his property in favour of a bona fide creditor, al- 
though upon the eve of bankruptcy, and although 
this fact be known or believed by both parties, it 
may be a perfectly vaild and legal transaction. To 
render it invalid, there must be a disposition on 
the part of theinsolvent to favour that particular 
creditor, and this is generally shown by the fact 
thatthe first step or proposal towards the disposal 
of the property in favour of that creditor proceeds 
from the insolvent debtor. But if the creditor, 
although he knows that the debtor is insolvent, 
presses and insists upon baving a security for his 
debt, and the debtor yields to that preesure, and gives 
the security, although it may be well known to both, 
at the same time, thatthe effect willbe to give to 
that particular creditor anadvantage over the other 
creditors of the insolvent, the transaction, is per- 
fectly good and valid. Johnson v Fesenmeyer.(5) 
and Smith v. Pilgrim (7), followed. : 

C. M. A. against orders of the Dis- 
trict Judge, Tharrawaddy, dated May 30, 
1933. f 


Mr. E. Hay, for the Appellant. 

Mr. F. S. Doctor, for the Respondent. 

Mya Bu, J.—These are appeals against 
orders allowing two applications filed in two 
ceparate proceedings in insolvency for 
annulment of transfer made by the insol- 
vents, repectively, in favour of the appellant 
firm. In one of the proceedings (No. 48) 
the insolvents are Maung Mo Ge and Ma 
Sein Nu while in the other (No, 49) Maung 
Tha Ngai is the insolvent. These insolvents 
were adjudicated on petitions presented by 
one of the creditors on March 3, 1932. 
The transfers in question are mortgages 
respectively executed by Maung Mo Ge and 
Ma Sein Nu and by Mg. Tha Ngai and his 
wife Ma Kyok on November 5, 1931, but 
registered a monthlater. In the circum- 
stances besetting the transactions it was 
desirable that the two applications should 
be tried together and accordingly they 
were practically tried together and disposed 
of in a single judgment. The petition in 
insolvency in each case was based upon acts 
of insolvency the principal one of which 
was the transfer in questicn and the order 
of adjudication was passed in each case 
on August 20, 1932. 

The respondent, Receiver in insolvency, 
filed his application in the two proceedings 
respectively for annulment of ihe transfers 
jn question on February 14, 1933,Both in the 
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petitions in insolvency and in the applica- 
tions for annulment of the transfers the 
transfers were alleged tohave been fraudul- 
ent collusive and without consideration wilh 
intent to defeat and delay the claims of the 
creditors of the insolvents. The further 
allegation made in each of the applications 
for annulment of the transfers was that the 
appellant was privy to the intention to 
delay and removed the properties conveyed 
beyond the reach of the insolvents’ cre- 
ditore. These allegations show that the 
annulment of the transfers in question 
was sought under the provisions of s. 93, 
Provincial Insolvency Act. In view of the 
grounds upon which the applications for 
annulment were based the learned District 
Judge rightly and properly dealt with them 
under the provisions of that section. The 
properties mentioned in the deed executed 
by Maung Mo Ge and Ma Sein Nu were a 
piece of paddy land measuring 18°65 acres 
and a house and site. The deed recites 
that the properties were mortgaged to 
secure a sum of Rs. 2,500 with interest 
at Re. 1-8-0 per cent. per metsem made up 
of amounts due on old debts on promissory 
notes for Rs. 250, Rs. 175 and Rs. 2,000 
dated May 31, 1930, October 30, 1930, and 
August 17, 1931, respectively. The pro- 
perties mentioned in the deed executed by 
Maung Tha Ngai and his wife consisted of 
several pieces of paddy land measuring 
altogether 70°83 acres and a house and site 
together with out-houses. The deed recites 
that the properties were mortgaged to 
secure a'sum of Rs. 6,500 with interest 
at Re. 1-8-0 per cent.per mensem made 
up of amounts due on promissory notes of 
Rs. 100, Rs. 200, Rs. 25 and Rs. 6,000 dated 
February 1, 1930, May 29, 1930, December 
12, 1930, and August 17, 1931, respectively. 
By the execution of these deeds Maung Mo 
Ge and Ma Sein Nu left only 23 acres of 
their paddy: land unencumbered, while 
Maung Tha Ngai and his wife left 10 acres 
of their paddy land unencumbered. 

On behalf of the respondent evidence 
was tendered inter alia to show that the 
lands left unencumbered were comparatively 
far less valuable than the lands mentioned 
in the deeds and were practically valueless, 
and that the insolvents were at the time 
financially embarrassed. It wasalsoalleged 
on behalf of the respondent that the appellant 
was aware of-ihe indebtedness of the in- 
solvents to the principal petitioning-creditor 
firm to the tune of Rs. 8,C00 on a promis- 
sory note and that the main’ item of ald 
debts in satisfaction of which the transaction 
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in question was purported to have been 
entered into in each case could not in 
reality have taken place. On all these 
points the learned District Judge came to 
his findings in favour of the respondent 
and, therefore, relying on the appellate 
decision of this High Court in Official 
Assignee, Rangoon v. H. Pope (l), the 
learned District Judge held that the trans- 
fers in question were made with intent to 
defeat or delay the creditors of the 
insolvents and that the appellant transferee 
was not a-transferee in good faith and 
for valuable consideration. The decision 
in Official Assignee, Rangoon v. H. Pope 
(1) bas since been reversed by the Privy 
Council in H., Pope v. Official Assignee, 
Rangoon (2) in which their Lordships of 
the Privy Council held that ifthe transaction 
was a real and not: a fictitious one, it is 
not brought within the section unless the 
Receiver proves that the transferee knew that 
the transferor was insolvent when the 
transfer was made, even where the transfer 
was of the whole of the available 
assets. : 

Now, the first question for determination 
in these appeals is whether the transactions 
were real or fictitious ones and upon this 
question. we are of opinion that the learned 
District Judge has failed to appreciate 
the circumstances of the casein a proper 
way. (After considering the circumstances, 
His Lordship held that the transactions 
were real and not fictitious and the judg- 
ment proceeded.) The transactions having 
thus been shown to be real and not 
fictitious ones, they are not brought within 
the ‘purview of s. 53, Provincial Insolvency 
Act, unless the Receiver proves that the 
appellant firm knew that the fransferors 
were insolvent when the transfers were 
made. The respondent adduced the evidence 
of K..P..A.N. M. Suppaya Chettyar who 
stated: ` 4 

“ When the mortgages were made, the respondents 
were in insolvent circumstances and could not pay 
their debts. Anamalai knew this and knew the 
respondents owed money to other creditors.” 

The assertion as regards Anamalai's 
knowledge is extremely bare, except that 
Anamalai is alleged to have known the 
making. of the loan of Rs. 9,900 on the 
promissory note, Ex. A,dated 7, Lazok of 
of Nadaw 1290 B. E. which was nearly 


(1) 139 Ind. Oas. 273; A I R 1932 Rang. 86; 10 R 219; 
Ind. Rul, (1932) Rang. 182. Wé 

(2) 146 Ind. Cas, 743; AI R-193L P O3; 60 I A 362; 
12 R 105;6RP O 31; 580 L J 471; (1933) M WN 
1449; 66 ML J4; 39L WI; (1931) A L J 77; 36 Bom. 
L RB 137; 380 WN 117 (P O); 
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about 2 years and 10 months before the 
transactions sought to. be annulled. Ana- 
malal is the agent of the appellant firm, 
but there is nothing to show that he was 
aware of the financial embarrassment in 
which the insolvents were, either at ‘the 
time of the loans of August 17, 1931, or 
at the date or at the time of the execution 
of the mortgage deeds in question. For 
the reasons stated above the applications 
of the respondent, as for annulment of 
transfers under s. 53, Provincial Insolvenay 
Act, fail. 

. The respondent's applications for annul- 
ment do not contain any allegation of facts 
showing that the transfers were voidable 
under s. 54, Consequently there is no al- 
legation in the application of fraudulent pre- ` 
ference on the part of the insolvents in 
making the transfers in question; nor is there 
any specific allegation to that effectin the 
evidence. Nevertheless, it is urged on 
behalf of the respondents that the transfers 
should be annulled under s. 54 inasmuch 
as the circumstances of the case raise a 
presumption that the transfers were made 
with the view of giving the appellant firm 
insolvents’ other 
creditors. The circumstances relied upon 
are that by the transactions in question 
the insolvents transferred substantially the 
whole of their immovable property to the 
appellant firm leaving to themselves only 
lands which are practically valueless, and 
that at the time of the transfers the in- 
solvents were being pressed by other 
creditors for payment of the debts due 
to them. 

After the mortgages in favour of the 
appellant firm Maung Tha Ngai and his 
wife still had about 40 acres of unen- 
cumbered paddy land and Maung Mo Ge 
and his wife still had 23 acres of unen- 
cumbered land. Their estimates of the 
value of these lands differed from the 
estimate of such value stated on behalf 
of the respondent. It must, however, he 
borne in mind that the estimates given by 
the respondent’s witnesses refer to the 
times when they were giving evidence, 
which was May 1932. It is common know- 
ledge that there was hardly any buying 
and selling of land owing to economie 
depression and rebellion in the Tharra- 
waddy District in 1931 or 1932, but in 193], 
which was the first year of tha economic 
depression, people in business were not 
so pessimistic as in 1932, when the dep- 
ression became more settled. Therefore, 
it would not be correct to take the value 


22 CHETTIAR FIRM V. MAUNG MAUNG 


of the lands in 1932 asa criterion of the 
insolvents’ estimate of their own insolvency 
at the time of the transactions, or at the 
time when they took the loans of Rs. 6,000 
and Rs. 2,000 undertaking to give mort- 
gages to secure those loans in the event 
of their failure to re-pay upon sale of their 
stocks of paddy. 

The proper view to be taken of the case 
upon the evidence is that, although the 
insolvents transferred by far the major and 
more valuable portion of their immovable 
property, there were still left unencumber- 
ed paddy lands of value, The case is, 
therefore, not one where the insolvents 
transferred the whole of their property as 
security for past debts on the eve of their 
insolvency and therefore, is not one to which 
the observation of Mellish, L. J., in In re 
Ellis Hx parte Ellis (3), affords a guide. 
His Lordship's observation is as follows : 

“The result of the authorities is, that where a 
lebtor assigns his whole property as a security for 


a past debt only, itis anact of bankruptcy, what- 
ever the motives of the parties may have been,” 


The caseof Ha parte Chaplin In re 
Sinclair (4) deals with an assignment of 
substantially the whole of the insolvent’s 
property toa single creditor on the eve of 
insolvency, which was set aside as being 
fraudulent. If this case purported to lay 
down that the very fact of the transfer 
by an insolvent on the eve of his. insoi- 
vency of substantially the whole of his pro- 
perty to one of his creditors by itself raised 


the presumption of intention on the part: 


of the insolvent to give preferente, it may 
afford some guide to the solution of the 
question as to the insolvent’sintention in 
the case before us. But the report of the 
ease shows that the fraudulent intention 
was inferred not merely from this fact 
alone but also from a combination of this 
and other important facts in the case, 
Whereas only £1,370 was due by the 
debtor to the creditor, at the date of the 
transfer, not only that debt but a sum of 
£3,271, made up of that debt together with 
debts due and owing by the insolvent to 
other creditors was mentioned as considera- 
tion for the transfer, and there was a 
secret verbal agreement between the insol- 
vent andthe creditor that the latter should 
undertake the payment of the insolvent’s 
debts. On the same day the transferor 
entered into awritten agreement to manage 
the business, which was transferred, as the 


(3) (1878) 11 Ch. D 797; 45 L J BK 159;34LT 
05. 
x (1884) 26 Ch, D 319; 53 L J Oh. 732; 51L T 
De 
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servant of the transferee at a weekly 
salary and subsequently the business was 
-carried on by the transferor in his own 
name. These facts possess very strong 
indicia of fraud, which are absent in the 
case before us. There can be no doubt 
that a clear distinction exist between the 
transfer of the whole of the insolvent’s pro- 
perty and that of part of his property, 
with reference to its value as evidence of 
the intention of the debtor in the making 
of the transfer. Sir John Romilly, M. R. 
pointed out in Johnson v. Fesenmeyer (5), 
that in a previous case, namely, Stranger 
v. Wilkins (6), he had proceeded upon the 
principle that a creditor who knowing that 
a debtor was insolvent, took from him an 
assignment of all-his property in such a 
manner as to enable the creditor to stop 
the business of the debtor at any timehe 
pleased and absolutely to leave nothing 
for his other creditors, could not get that 
security against the other creditors. His 
Lordships went on io state that that was a 
question:wholly distinct from an assignment 
of part of the property which would not have 
any such effect. With reference to the 
_ disposition. of a portion of the insolvent's 
property the Master ofthe Rollsstated the 
principle thus : 

“Tf a man is insolvent, and disposes of a portion 
of his property in favour of a bona fide creditor, 
although upon the eveof bankruptcy, and although 
this fact be known or believed by both parties it 
may be a perfectly valid and legal transaction. 
To render it invalid, there must be a disposition 
on the part of the insolvent to favour that particular 
creditor, and this’ is generally shown by the fact 
that the first step or proposal towards the disposal 
of the property in favour of that creditor proceeds 
from the insolvent debtor But if the creditor, al- 
though he knows that the debtor is insolvent, pres- 
ses and insists upon having a security for his debt 
and the debtor yield to that pressure, and give 
the security, although itmay be well known to both, 
at the same time, that the effect will be to give 
to that particular creditor an advantage over the 
other ereditors of the insolvent, the transaction, in 
my opinion, is peifectly good and valid.” ms 

In Smith v. Pilgrim (7) it was observed : 

“A debtor must not, of his own mere motion, 
without pressure or application, give a security 
to a creditor on the eve of bankruptcy, and if he 
does, that is a fraudulent preference. But if there be 
any pressure or negotiation for a security on the 
part of the creditor, then the fact that the creditor 
knows the debtor to be inembarrassed circumstan- 
ces is no objection to the validity of the security,’ 


and held that - 


“if there be a bona fide negotiation for security 
aod the security be given on the very eve of the 
bankruptcy, and the person taking the security 
knows the debtor was hopelessly insolvent, the 
4 (5) (1858) 25 Beav. 83; 3 De G& J 13; 121 RR 


(6) (1854) 19 Beav 626, 6 
(7) (1876) 2 Oh. D 197; 34 L T 408. 6 
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transaction 1s valid according to law, and everything 
depends upon the bona fides of the transaction.” | 
In view of the principles enunciated in 
Johnson v. Fesenmeyer (5) and Smith v. Pil- 
grim (T), we are of opinion, that no case 
has been made out for annulment of the 
transfers unders s. 54, Provincial Insol- 
vency Act. The. ordeis under appeal are, 
therefore, set aside and the appeals are, 
allowed with costs in both Courts; Advo- 
cate's fee in each case, three gold mohurs. 
Dunkley, J.—I agree, i 
N. Appeal allowed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 624 of 1929 
March 16, 1934 
SHADI LAL, O. J., ano HILTON, J. 
RAM NARAIN SINGH—PLAINTIFF— 


APPELLANT- . 
versus 
HARBANS SINGH— DEFRNDANT— 
RESPONDENT 


Hindu Law—Debts—Liability of son—Immorality 
and debt— Presumption— Limitation ActiIX of 1908), 
s. 21—Hindu mother's right to acknowledge debt on 
minor's behalf —Question of benefit is relevant only to 
the original debt. 

A presumption can be drawn that a debt has been 
raised for an immoral purpose if it is proved that 
at the time of raising-the money the borrower was 
living a licentious life, beyond his means, indulging 
in drink and debauchery ,and that at the same time 
he was without any business or occupation upon 
which the money might legitimately have been 
spent, Jaswanti v.. Tej Nargin (5), referred 
to, 

A Hindu mother isthe lawful. guardian of her 
minor child and can act as an agent duly authorised 
to acknowledge a debt- on the minor's behalf. ‘lhe 
question of benefit is only relevant. to the original 
debt If the original- debt was binding upon the 
minor, the action of the guardian in acknowledging 
it merely extends limtiation but does not alter the 
character of the debt. In the same way, if the 
original debt was tainted with immorality, and not 
therefore binding upon the minor, the guardian’s 
acknowledgment of ıt does not change its charac- 
ter. ; 

F. C. A. from the decree of the Senior 
Subordinate Judge, Ferozepore, dated Dec- 
ember 13, 1928. 

Messrs, Mehr Chand Mahajan and Hen 
Raj, for the Appellant. i 

Messrs. J. N. Aggarwal, Jiwan Lal 
Kapur and S. M. Sikri, for the Respondent. 

Hilton, J.—On July 24, 1920, one 
Bhag Singh, a khatri of the Ferozepore 
District, executed a bond (Hx. P-1) in 
favour of the plaintif Ram Narain Singh 
for Rs. 10,000. In 1924 Bhag Singh died and 
on May 2, 1925, his widow Musammat Raj 
Kaur, as mother and guardian of Harbans 
Singh, the minor son of Bhag Singh, exe- 

s ? 
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cuted a fresh Bond (Ex. P-2) for Rs. 15,700 
in place of the bond Ex. P-1 for the prin- 
cipal and interest due thereon. 

The suit of the plaintiff, dated May 1, 
1928, was for the recovery of Rs. 18,877 
being principal and interest on the bond 
Ex. P-2. It has been dismissed with costs by 
the Senior Subordinate Judge of Ferozepre 
and the plaintiff has preferred this appeal. 

It was admitted that the family of the 
defendant follows Hindu Law. The main 
defence were that the mother was neither 
the lawful nor the de facto guardian of the 
minor’s property and had no authority to 
execute the bond Ex. P-2; and secondly, 
that Bhag Singh had contracted the origi- 
nal debt for immoral purposes and that 
the minor defendant was consequently not 
bound to discharge it. | 

The trial Judge dismissed the suit on 
the findings that the mother was not autho- 
rised to acknowledge her husband’s debt 
on the minor's behalf, and that she had 
acted without proper care of the minor's 
interest in executing the bond Ex. P-2, and 
secondly, that the original debt had been 
raised for immoral purposes and that con- 
sequently the minor was not bound by it. 
These two questions are also those which 
have been debated in this Court. 

Mr. Jagan Nath Aggarwal, who argued 
the case for the defendant-respondent, did 
not deny that the mother comes after the 
father as the natural guardian of the minor 
but he argued that a dejure guardian and a 
de facto guardian alike can only acknow- 
ledge a debt of the minor's „father when 
the act is done for the protection or benefit 
of the minor’s propetry. 

On the other hand, Mr. Mehr Chand Ma- 
hajan for the plaintaff-appellant contended 
that in view of the authorities which have 
laid down that the mother is a lawful 
guardian andcan act under s. 21 of the 
Indian Limitation Act, as an agent duly 
authorised to acknowledge a debt on be- 
half of the minor Bireswar Mookerji_ v. 
Ambika Charan Bhattacharjee (1), Tha- 
yammal v. Kuppanna Kounden (2), Ganjay 
ya v. Mallidi Ramaswami 19 Ind. Cas, 
362, (3) and Bechu Singh v. Baldeo Prasad 
(4) no question of the benofit of the minor 
can arise so far the bond Ex. P-2 is con- 
cerned, because the act of the mother in 


1) 42 Ind. Cas. 472; 45 O 630. 
3 z6 Ind. Cas. 179; 38 


235; 19 Ind. Oas 362; 24M L J 438; (1913) MW N 


M 1125, 27 M Ld 


wen 143 Ind. Oas. 130; AIR 1933 Oudh 132; 100 W 
N 1€8; 6 k O 25, 
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acknowledging the debt is merely an act 
affecting limitaticn and the question of a 
benefit to the minor's property can 
only arise in connection with the original 
debt incurred by Bhag Singh. He also 
argued that in any case the bond executed 
by the mother did bring a benefit to the 
minor. 

.The arguments set up by the plaintiff's 
learned Counsel must prevail. When the 
bond Ex. P-2 was executed, the plaintiff 
had made preparation for instituting a 
suit and by executing the bond Ex. P-2 
Musammat Raj Kaur was able to obtain 
a concession in the matter of the interest 
yate which had been fixed under the bond 
Ex. P-1, as well as a remission of some of the 
interest which had already accrued, and 
finally the avoidance of litigation costs. 
The minor was to that extent benefited by 
the execution of the second bond. 

Even, however, had there been no such 
benefit, no question arises under s. 21 of the 
Indian Limitation Act, of the benefit to be 
derived by the minor from his guardian's 
action in acknowledging a debt under that 
section. The question of benefit is only 
relevant to the original debt. If the origi- 
nal debt was binding upon the minor, the 
action of the guardian in acknowledging it 
merely extended limitation but did not 
alter the character of the debt. Inthesame 
way,ifthe original debt was tainted with 
immorality, and not therefore binding upon 
the minor, the guardian’s acknowledgment 
of it did not change its character. 

The further question, therefore, is whether 
the original debt of Bhag Singh was 
incurred for immoral purposes. It appears 
that Bhag Singh was born about 1891 and 
came of age about 1909. He inherited, 
when afew months old, rather less than 
1,000 ghumaon of land, the major portion 
of which was in the possession of occupancy 
tenants. The total income from this estate 
may not therefore have been large, especial- 
ly as there had been a long period of 
minority management. In 1913, Bhag 
Singh was borrowing money, Gurmukh 
Singh (P. W. No. 4) having advanced to him 
Rs. 3,000 in that year. The debt remained 
unpaid and grew until 1921 when a sum of 
Rs. 4,500 was paid out of the money 
received from ithe plaintiff. Another 
creditor was one Ram Singh and Rs. 4,000 
out of the money borrowed from the plaintiff 
in 1920 was entered in the bond as required 
for paymentto Ram Singh. In 1921 Bhag 
Singh raised other sums by a mortgage in 
favour of Jiwan Singh (D. W. No. 4), As 


RAM NARAIN SINGH V. HARBANS SINGH 


15810 


already stated, he died in 1924. .. Thus Bhag 
Singh began to borrow money, soon after-he 
came to age and continued to do so until 
shortly before his death. Itis in evidence 
that Bhag Singh had no other business 
than thatofagriculture. Itcannot, however, 
be inferred from these facts that he was 
living an immoral life or that :the money 
had been raised for immoral purposes out 
of Rs. 10,000 loaned by | 
Rs. 8,500 was borrowed withthe ostensible 
purpose of paying off antecedent debts and 
of this Rs. 4,500 was actually used to pay off 
Gurmukh Singh. There is no ground for 
supposing that all these debts were incurred 
to finance a life of profligacy. It has not 
been shown that Bhag Singh was receiving 
from his landed property an income sufiici- 
ent tosupport his family without incurring 
debts. 

No doubt a presumption canbe drawn 
that adebt has been raised for an immoral 
purpose if it is proved that atthe time of 
raising the money the borrower was living a 
licentious life, beyond his means, indulg- 
ing in drink and debauchery, and that at 
the same time he was without any business 
or occupation upon which the money might 
legitimately have been spent. . Jaswanti v. 
Tej Narain (5). In. the present. case, 
however, since Bhag Sing was a landowner 
and engaged in the occupation of agriculture, 
there was no occasion for him to. have any 
other business, while the evidence of the 
nine witnesses for the defendant, whom. the 
learned Senior Subordinate Judge : has 
believed and who have testified that Bhag 
Singh was addicted todrink and debauchery 
is altogether vague and unconvincing. 

Nene of these witnesses claimed to have 
first-hand knowledge of Bhag Singh's 
alleged addiction to prostitutes and not all 
of them had even seen him drinking. The 
most definite of them was- Indar Singh 
(D. W. No. 9) who said that Bhag Singh had 
indulged in excessive drinking and had 
drunk several times in the company of the 
witness. But he added that Bhag Singh 
died, not of drink, but of cholera.. In my 
opinion the evidence is tco indefinite to 
justify a finding that Bhag Bingh. led a 
licentious life and still less does it support 
any direct connection, between the alleged 
immorality and the plaintiff's loan. . : 

For the above reasons; the findings- of the 
trial Court cannot- be upheld... The- loan 
incurred by the father must be held to be 
binding on the estate in the hands of the son, 


(5) 41 Ind, Cas, 192; 10 P R 1918 120P WR 
1917. . 


the plaintiff, ` 


These preliminary issues were decided by 
the trial Court on November ‘22, 1932. 
Issues on the merits were found on October 
5, 1932, and the parties were ordered to 
put in their ljsts of witnesses by January 
7, 1933. Qn January 7, the defendants pre- 


“Tam of the opinion that the principle un- 
derlying these rulings is fully applicable to 

(1) 63 Ind. Oas. 716; AIR 1921 Pat. 96; 6 P LJ 
731, 2 P L T 760. 


(2) 122 Ind. Oas. 465; A I R 1929 Lah. 830; Ind. 
Rul, (1930) Lah. 321; 31 P L R 441, 


Order. — Lue appuyant ULUN ute Liau" 
er presented a plaint in the Court’ of the 
Sub-Judge, Second Class, Chandur, on 
July 5, 1933. The stamps on the plaint 
were sufficient, but they were not of the 
correct denominations, according to the 
rules, and therefore the plaint was not re- 

istered, but the applicant was given time 
till July 18, to affix the proper stamps on 
the plaint. ‘That was done on July 12, and 
then the plaint was duly admitted and 
registered. Subsequently the applicant 
applied to the Court for return of the 
original stamps to him for the purpose of a 


plaintiff fails to comply, with that order, 
then the plaint must be rejected but until 
there has been such a failure to comply 
with the order the plaint cannot be reject- 
ed. For the purposes of this order I do 
not think it makes any difference whether 


the stamps on the plaint are of insufficient. 


value or of incorrect denomination. 

The question of refund in this particular 
case is not, strictly speaking, coverel by 
any of the ss. 10 to 15, Court Fees Act, and 
itisa matter to be decided by the revenue 


(1) 131 Ind. Cas, 532; AI R 1931 Pat. 113,11 P L 


T 708; Ind. Rul. (1931) Pat, 212, ° 


` 
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authorities. I would point out that this 


- question is not covered by the list of reduc- 


tions and remissions authorized by the 
Governor-in Council under s. 35, Court-fees 
Act, given at p. 203 of the Stamp Manual. 
Cl. (4) of these reductions mentions the case 
of a plaint that is rejected for a technical 
error in form, but not the case of a plaint 
that has been wrongly stamped. The only 


_- question that remains to be determined is 


whether in the circumstances of the case 
the lower Court should have granted a 
certificate to the applicant, stating the 
facts. .This, I think, he should do, as the 
Court itself was not competent either to 
grant or refuse arefund. The Court can 
of course in stating the facts make a recom- 
mendation, but the decision whether a 
refund has to be made or notis one that 
can be only made by the Collector in ex- 
ercise of his fiscal authority. The reason 
given by the lower Court for refusing to 
return the stamps in the present case may, 
of course, be a good one for not recom- 
mending a refund, but that is a matter 
which I will leave to the discretion of the 
lower Court. I therefore while upholding 
the order of the lower Court refusing to 
return the stamps to the applicant, send the 
case hack to the Sub-Judge with a dire- 
tion that he should grant the applicant a 
certificate stating the facts, which certific- 
ate the applicant may present to the Col- 
lector. In the circumstances I order that 
parties will bear their own costs of this revi- 
sion. 
D. Order accordingly. 


pounne 


LAHORE HIGH COURT 
February 23, 1934 
BaIpg, J. 
PARTAP SINGH-—AGOUSED - PETITIONER 
versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 107 — 
Proceedings under—Accused belonging to a different 
District—Trial by District Magistrate— Necessity 
of. 
There the accused, in proceedings under s. 107, 
Criminal Procedure Code, belong toa different Dis- 
Te the case should be tried by the District Magis- 
rate. 

Petition under s. 526 of the Criminal 
Procedure Code for transfer of the case 
from the Court of the Additional District 
Magistrate, Sheikhupura. 

Mr. Bodh Raj Sawhney, for the peti- 
tjoner. 

Order.—This application for transfer is 
not opposed. ° 
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The main ground on which this applica- 
tion was admitted was that the accused 
belong to a different District (Gujranwala) 
and in the circumstances, the case should 
have been tried by the District Magistrate 
according to the provisions of sub-s. (2) of 
s. 107, Criminal Procedure Code. This 
contention seems correct. I accordirgly 
transfer the case to the Court of District 
Magistrate, Sheikhupura, for disposal. 

N. Case transferred. 





LAHORE HIGH COURT 
Criminal Appeal No. 223 of 1934. 
April 7, 1934 
Din Muuammap, J, 
RAKHIA AND orHers—Conviots 
— APPELLANTS 
Versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), 3. 105— Private 
defence of property—Thief effecting retreat throw- 
ing away property on the ground—Owner, if justified 
in causing death of thief. 

Unders, 105, Penal Code, if the thief had effected 
his retreat with the property or if the property had 
been recovered, the owner of that property has no 
right to proceed with violence against the thief, 
Ismail v. Emperor (1), distinguished. Mir Dad v, 
Emperor (9), relied on. 

The mere fact that before the accused gave the 
deceased a blow on the head, the deceased had struck 
him with a lathi will not justify the accused or his 
associates to cause many serious injuries on the body | 
of the deceased. 


Cr. A. from an order of the Sessions 
Judge, Dera Ghazi Khan, dated January 13, 
1934. 

‘Mr. Muhammad Monir, for the Appel- 
lants. , 

Mr. Jhanda Singh, for the Respondent. 

Judgment. Rakhia, Balu and Pardhi 
have been convicted under s. 304, Part I, 
Indian Penal Code, by the Sessions Judge 
at Dera Ghazi Khan and sentenced to seven 
years’ rigorous imprisonment each. They 
have appealed through Mr. Muhammed 
Monir, Advocate, while Sardar Jhanda 
Singh has appeared on behalf of the Crown. 

The facts of this case are these. On the 
night between August 19 and 20, 1933, 
Rakhia was sleeping on a vacant piece of 
land in front of histhatched hut. He was 
waked up inthe middle of the night by the 


| barking of the dogs and saw a man with a 


sack proceeding towards the north, suspect- 
ing him to be a thief, he raised a hue and 
cry and gave him achase. He challenged 
him and overtcok him ata short distance. 
This man turned out tobe Jiwan. They 
grappled together and Rakhia gave him a 
blow on the head. His cries attracted Balu 
and Pandhi also to the spot and on arrival 
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at the place where Rakhia and Jiwan were 
grappling, they also gave him a blow each. 
Some other neighbours also arrived includ- 
ing Murad (P. W. No. 2). Hayat (P. W. No. 
3),and Malik Imam Bakhsh Lambardar 
(P. W. No. 4). They found Jiwan lying 
injured and they also found a sack contain- 
ing some woollen yarn lying ata distance 
of Gor 7karams from Jiwan towards the 
direction of Rakhia’s hut. One Kela was 
sent to lodge the report but as he was later 
sent up as one ofthe accused persons, he 
was not produced asa witness in the case. 
Shortly afterwards, Jiwan died and five 
persons were sent up tothe Court of the 
Magistrate, First Class, charged with the 
murder of Jiwan. Of these Kela and Qadu 
were discharged andthe remaining three 
persons, 2. e., the present appellants were 
committed to the Court of Session. 

At the trial, Murad (P. W. No. 2) and 
Hayat (P. W. No. 3) were produced in 
support of the prosecution. They deposed 
to have arrived at the place of the occurrence 
after the attack was over. Both of them 
stated that the account of the incident was 
given to them by Rekhia appellant who 
admitted having caused injuries to the 
deceased along with Balu and Pandhi appel- 
lants. The three appellants had been pro- 
duced under s: 164, Criminal Procedure 
Code, before Sardar Hassan Khan, Magis- 
trate, and there, too, they had adhered to the 
same story as Rakhia had related to the 
prosecution witnesses mentioned above, 
They bave stuck to these statements even at 
the trial. 

The post mortem examination of Jiwan 
disclosed a wound 1%” x 3/4” scalp deep, 
on the left side of the head; a small wound 
4” x 4! onthe left parietal bone; another 
wound 1” x 4” midway between the first 
two injuries, a wound 134” x 4” of the back 
of the head anda wound on theright side 
of the head. Both his radius and ulna 
bones were found fractured and a bluish 
red mark was found onhisright shoulder. 
The dissection of his skull disclosed the 
fracture of the frontal and the parietal 
bones. 

The learned Counsel for the appellants 
has urged that inasmuch as the deceased 
had stolen away the property belonging to 
Rakhia appellant and was noticed there 
with the stolen property, Rakhia and his 
associates are protected by the right of 
private defence. Reliance has been placed 
on Ismailv. Emperor (1). The facts of the 


(1) 91 Ind. Oas. 70; 6 Lah 463; AIR 1926 Lah. 28; 
27 Or. L J 38, g 


RAKHIA V. HMPEROR 


153 10. 


case, however, are distinguishable from 
those of the present case. [t is inevidence 
in this case that the deceased was found 
lying at a distance of seven or eight karams 
from the house of Rakhia appellant. It has 
also been proved thatthe stolen property 
was lying at a distance of five or six karams 
towards the direction of the house of Rakhia. 
It follows, therefore, that before Rakhia 
attacked the deceased, the stolen property 
has been thrown away on the ground. We 
have, therefore, now tosee whether in these 
circumstances Rakhia was justified in caus- 
ing the death of Jiwan deceased. Section 
105 of the Indian Penal Code lays down that 
the right of private defence of property 
against theft continues till the offender has 
effected his retreat with the property or 
either the assistance of the public authori- 
ties is obtained or the property has been 
recovered. Inthe present case, it has been 
clearly established that the property had 
been left behind before the attack was 
made. It would evidently follow that the 
chase was continued and the assault com- 
mitted not with a view to recover the 
property but to capture the thief which in 
my opinion is not contemplated by s. 105. 
In Mir Dad v. Emperor (2) a Division Bench 
of this Court explained what s. 105 implied 
and it was observed by Justice Fforde that 
if the thief had effected his retreat with the 
properly or if the property had been re- 
covered, the owner of that property had no 
right to proceed with violence against the 
thief. 

The learned Counsel for the appellants 
has further contended that Rakhia appel- 
lant was not only protected by the right of 
private defence of his property but also of 
his person, inasmuch as he has stated that 
before he gave the deceased a blow on the 
head, the deceased had struck him with a 
lathi which he produced before the police. 
Even if this were so, I do not think that 
this circumstance alone would justify 
Rakhia much less his associates Balu and 
Pandhi to cause so many serious injuries on 
the body of the deceased which have been 
revealed on the post mortem examination. 
In these circumstances, I agree with the 


‘learned Sessions Judge that even ifthe 


appellants had any right of private defence, 
they had clearly exceeded it. I uphold 
their convictions and sentences and reject 
their appeal. < 

N. Appeal rejected, 

(2) 96 Ind, Oas. 385; A IR 1926 Lah. 74, 

. 
. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’'S COURT 
Civil Revision Application No. 572 of 1933 
` March 29, 1934 ` 

STAPLES, A. J. C. 
DEVICHAND UTTAMCHAND— 
APPLIOANTS 


Versus : 
MANGILAL SUMRATMAL PARAKH 
—Non-ApeLIoaNnt 

Civil Procedure Code (Act V of 1908), ss. 10, 11— 
Suit at B on partnership accounts—Defendant evading 
service and appearing only after publication in local 
newspaper—Meantime defendant obtaining ex 
parte decree at Small Cause Court at another place— 
Ex parte decree, ifjloperates as bar to a suit at B 
—Principle of res judicata, tf can transgress 
3.11. i 
A suit was filed at B for partnership accounts and 
summonses were ordered to issue for December 20. 
On that date they were returned unserved, and an 
order for a special process-server was passed. .On 
the - next hearing of February 17, 1933, the summons- 
es were not returned,and then apparently a notice 
or summons, was published in the “Kesari" of 


Poons and the applicants appeared by a pleaderat - 


the next hearing on March 22. In the meantime the 
defendant who had filed their suit at Poona on 
November 30,1932, obtained an ex parte decree on 
January 23,1933, after a summons, which had been 
issued by registered post to the non-applicants, had 
been returned served. Thedefendants were evading 
service, and they only appeared after a notice was 
published in the local paper: 

Held, that the decreein the Poona Court did not 
operate as res judicata in the previously filed suit 
which was pending inthe Oourt at B. 

[Case-law referred to.] 

‘Section 11, Oivil Procedure Code, is not exhaustive 
and the principle of res judicata being wider than 
s. 11, can only be applied when it is not expressly 
forbidden by s, 11. 


Mr. M. R. Bobde, for the Applicants. 
Mr. K. K. Gandhe, for the Non-Appli- 
cant. 


Order.—The non-applicant brought a 
suit on partnership accounts against the 
applicants in the Court of the Sub-Judge, 
Second Class, Bemetara. There was a 
preliminary objection to jurisdiction, but 
that has been found against the applicants 
and is not again pressed. There was also 
however a preliminary objection on the 
ground of res judicata. The applicants 
had brought a suit against the non-appli- 
cant in the Court of Small Causes, Poona, 
and, ‘although that suit was actually filed 
after the plaint had been presented in 
the. present case, an ex parte decree was 
passed against the non-applicant before 
the applicants had been served with sum- 
monses in this case. It was contended 
that on the principle of constructive 
res judicata and according to Expl. 4, s. 11, 


-Civil. Procedure Code, the present claim of 


the non-applicant is barred, because he 
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should have set it up asa defence in the 
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Poona Court. 

The lower Court has found that the suit 
is not barred by res judicata, and this ap- 
plication for revision is against that 
finding. It seems to me however that both 
on legal and equitable ground the find- 
ing iscorrect. As already stated above, 
the present suit was actually brought 
before the suit in the Poona Court, and, 
although that would not prevent the 
decision in the Poona Court operating as 
res judicata, it seems clear that according 
to s. 10, Civil Procedure Code, thesuit in 
Poona Court should have heen stayed 
pending the decision of this case. Apart 
from that, from the order sheets there 
seems reason to believe that the applicants 
evaded service of summonses in the present 
case until they obtained an ex parte decree 
in their own suit. The plaint inthe present 
case was presented on October 19, 1932, 
and suinmonses were ordered to issue for 
December 20. On that date they were 
returned unserved, and an order fora 
special process-server was passed, 

On the next hearing of February 17, 1933, 
the summonses were not returned, and 
then apparently a notice, or summons, 
was published in the “Kesari” of Poona 
and the applicants appeared by a pleader 
at the next hearingon March 22. In the 
meantime the applicants, who had filed 
their suit at Poona on November 30, 1932, 
obtained an ea parte decree on January 23, 
1933, after a summons, which had been 
issued by registered post to the nons 
applicants, had beenreturned served. Now 
before the hearing on January 23, there 
was, as already stated above, a hearing 
in the present case on December 20, and 
again summonses were issued by a special 
process-server for the next hearing on 
February 17, which were not returned on 
that hearing. There seems good reason to 
believe that the applicants were evading 
service, and they only appeared after a 
notice was published in the local paper. In 
the circumstances it is doubtful whether 
the decree in the Poona Court could operate 
as res judicata in the previously filed 
suit, which was pending inthe Bemetara 
Court. 

On legal grounds, too, I am of opinion 
that the decree of the Poona Court cannot 
operate as res judicata, because that Court 
was not competent totry the present suit. 
The words of s. 11, Civil Procedure Code, 
are clear, if the first Court was not com- 
petent to try the subsequent suit, its 
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decision cannot operate as res judicata in 
the subsequent suit. It is no good con- 
tending thats. llis not exhaustive and 
that the principle of res judicata is wider 
than s. 11, as was held in Velji Dayalji 
v. Firm of Nandlal (1). That principle can 
only be applied when it is not expressly 
forbidden by s. 11, bat where the wording 
of s. 11 is clear and the first Court is 
not competent to try the suit, the principle 
of res judicata cannot apply. 

Under s. 15, Small Cause Courts Act 
there is a statutory bar to the suit 
brought by the non-applicant in the 
Bemetara Court being tried by the Small 
Qause Court, because the claim was for 
Rs. 3,210-5-0, whilst under s. 15 the 
pecuniary jurisdiction of the Small Cause 
Court cannot in any case exceed Rs. 1,000. 
Even applying the principle, which appears 
to be laid down in Priyanath v. Kali- 
charan (2), and deducting the amount of 
the decree of the Small Cause Court, 
namely, Rs. 911-14-3, from the claim of 
the non-applicant in the Bemetara Court, 
still the balance would far exceed the 
jurisdiction of the Small Cause Court. 
Apart from this the suit brought by the 
non-applicant in the Bemetara Court was 
a suit, if not for dissolution of partner- 
ship, at any rate for an account of the 
partnership transactions or for a balance 
of partnership accounts, and is, therefore, 
not cognizable by a Small Cause Court 
under Art. 29 (b) and (c), Provincial Small 
Qause Courts Act. That being so, it is 
clear that the Court of Small Causes, 
Poona, was not competent to try the sub- 
sequent suit, and there are numerous 
authorities to show that in such a case the 
decree of the Small Cause Court cannot 
operate as res jucicata. I would only cite 
Misir Raghobar Dial v. Sheo Baksh Singh 
(3), Run Bahadur Singh v. Lucho Koer (4), 
Giriya Chettiar v. Sabapathy Mudaliar (5), 
Gokul Mundur v. Pudmanund Singh (6), 
Shibo Kant v. Baban Kant (7) and 
Rukmini Vithu v. Rayaji (8). 


(1) 94 Ind. Oas. 423: A I R 1926 Sind 236. 

(2) 136 Ind, Oas, 604; A IR 1932 Oal 162; 35 O W 
N 773; Ind. Rul. (1932) Oal. 236. 

(3) 9 O 439; 9J A 197; 12 O L R 520; 4 Sar. 395; 7 
Ind. Jur. 107 (P 0.) 

(4) 11 O 301; 12 IA 23; 4 Sar. 662; 9 Ind. Jur, 202 


(PO) 
(5) 29 M 63. 
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The learned Counsel for the applicant 
cited Phagwanpati v. H. Forbes 
(9) to show that a plaintiff in a subsequent 
suit could not evade the principle o 
res judicata by adding further claims or 
reliefs, but that has not 
the present case. In the first place, as 
already pointed out, the non-applicant 
actually filed his suit first and, therefore, 
obviously the principle cannot apply. 


Secondly, there is no question of adding ~ 


further claims or causes of action, and 
by the non-applicant 
is on the transactions between the parties, 
Lam clearly of opinion, then that the 
view taken by the lower Court is correct 
and that the decree in the Small 
Cause Court, Poona, cannot operate as 
res judicata. The application for revision 
is, therefore, dismissed with costs. I fix 
pleader’s fees at Rs. 50. 
D. Application dismissed. 

(9) 28 O 78; 5 O W N 483. 


_ , LAHORE HIGH COURT 
Criminal Revision Petition No. 1266 of 1933 
April 4, 1934 
Teg Cuanp, J. 

RATAN SINGH—Conviot —PRtrrionge 

versus ' 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), s. 415—Damage or 
harm caused must be necessary consequence of act 
done—Contingent injury is not enough. 

In order to bring a case within the. second part 
of s. 415, Penal Code, damage or harm caused, or 
likely to be caused, must bethe mneceseary con- 
sequence of the act done by reason of the deceit 
practised or must be necessarily likely to follow 
therefrom, and the law does not take into account 
remote possibilities that may fiow from the act. 
The damageor harm must be the proximate and 
natural result of the act or omission and does not include 
vague and contingent injury. Harendra Nath Das 
v Jotish Chandra Dutt (1), Emperor v. Mohamad Shah 
(2) and Legal Remembrancer v. Manmatha Bhushan 
Chatterjee (3), referred to. ; 

Cr. R. P. from an order of the Sessions 
Judge, Jullundur, dated July 31, 1933. 

Messrs. B. R. Puri and D. C. Ralli, for 
the Petitioner, 

Messrs. L. C. Chaman and R. Jeremy, for 
the Respondent. 


Judgiment.—The facts of this case are 
given at great length in the judgment of 
the trial Magistrate and the learned 
Sessions Judge and itis not necessary to 
repeat them in detail here. Briefly stated, 
the case for the prosecution was that one 
Amanat Khan had mortgaged his land to 
one Baida for Rs. 1,590. On Saida’s death 


‘the mortgagee rights devolved on his son 
: e 


wa 


been done in’ 
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Dina, who was a lad, about 20 years of age. 
It was alleged that Ratan Singh petitioner, 
Umra, Suleman, Walayat Khan and Dalip 
Singh conspired together to defraud Dina 
of his mortgagee-rights. Suleman obtain- 
ed from’the Patwari a copy of the fard 
of the mortgaged land and he, Umra, 
Ratan Singh and Walayat Khan went to 
Mul Raj petition-writer at Nawanshar, 
and Umra repesenting himself tobe Dina, 
asked Mul Raj to write out an application 
to the Tahsildar, stating that “Dina 
applicant” had ‘transferred his mortgagee 
rights in the land to Ratan Singh for 
Rs. 1,-00, which sum had been duly paid 
by the latter, and praying that his state- 
ment be recorded and mutation sanctioned 
in favotr of Ratan Singh as a sub-mort- 
gagee. ~The petition-writer wrote the appli- 
cation in these.terms, purporting to be on 
behalf of Dina, and it was duly thumb- 
marked’.by Umra, who, as already stated, 
had given out that he was the “applicant 
Dina”. ‘On this application a court-fee 
stamp was affixed, which has been proved 
to have’ been purchased in the name of 
Dina by Umra on the latter’s representation 
to the atamp vendor that his name was 
Dina. It has also been proved that in the 
presenc of the petition-writer, a large 
sum of-money was paid by Ratan Singh 
to Umra. The party then went to the 
Tahsil nd there Umra presented the ap- 
plication to the Naib Tahsildar, who order- 
to record the 
statement of the applicant after having him 
properly identified. Before’ him Umra, 
describing himself to be Dina, madea 
statemént on oath that he had sold the 
mortgagee rights to Ratan Singh and 
had received the consideration as entered 
in the application. Dalip Singh alsomade 
a statement on oath stating that the 
person, who had presented the application, 
was Dina, son of Saida. After recording 
these statements the judicial mohorrir 
placed the papers before the Naib Tahsildar 
who, after verifying the correctness of the 
contents by enquiry from the alleged Dina 
and Dalip Singh, signed the statements, 
and wrote out an order sending the ap- 
plication to the girdawar for entering a 
mutation and putting it up for sanction 
before him during his next visit to the 
village. The girdawar in due course passed 
on the application to the patwari, and he 
entered- the mutation. But before the 
Revenue Officer visited the village Dina 
got information that an application had 
been made on ‘his behalf by some one to 
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support a bogus sale of his mortgagee 
rights. He got alarmed and made an ap- 
plication in writing to the Tahsildar, who 
set up an enquiry, which resulted in the 
prosecution of Umra. Suleman, Ratan 
Singh, Dalip Singh and Walayat Khan 
under s. 419-511-120, Indian Penal Code. 

Ratan Singh denied his complicity in 
thecrime and pleaded that he did not 
know Dina or Umra before, and that he 
himself had been cheated by the other 
accused and had been made to part with 
Rs. 1,200 to Umra. The trial Magistrate, 
however, found all the five persons men- 
tioned above guilty of conspiracy and 
attempt to cheat Dina of his mortgagee 
rights and convicted them to various terms 
of imprisonment. 

On appealthe learned Sessions Judge 
acquitted Dalip Singh. As regards Umra, 
Suleman and Ratan Singh, the learned 
Judge, disagreeing with the view of the 
trial Magistrate, found that, though there 
might have been an attempt to “defraud” 
Dina as the person personated, there 
could certainly be no attempt to ‘‘cheat” 
him within the meaning of s. 415. He held, 
however, that the three persons above 
mentioned had attempted to ‘cheat’ the 
Naib Tahsildar by inducing him to pass 
an order on theapplication which he would 
not have done if he had known that the 
person before him was not the real Dina and 
which order was likely to cause damage 
or harm to his reputation. He, therefore, 
held that these three persons were guilty 
of an offence under s.419, Indian Penal 
Code, and finding them gulity and altering 
the conviction to one under that section 
dismissed the appeal, maintaining the 
sentences. 

Against his conviction Ratan Singh has 
preferred a petition for revision to this 
Court and the first contention raised on 
his behalf is that he has been seriously 
prejuaiced by the alteration in the nature 
of the charge made by the learned Sessions 
Judge, Counsel for the Crown has con- 
ceded before me and thisis quite apparent 
from the record, that in the trial Court 
the case for the prosecution was that the 
person, for attempting to “cheat” whom, 
the petitioner and his co-accused were 
being tried was Dina, and the finding of 
the Magistrale also was to the same effect. 
This finding, however, was held to be 
unsustainable by the learned Sessions 
Judge and there is no doubt that his 
conclusion on this point is correct. As 
already stated the learned Judge had altered 


32 

the conviction holding that the person 
“cheated” was the Narb Tahsildar, within 
the meaning of the last part ofs. 415. 
Though the charge as framed was in 
general terms, it is admitted on behalf 
of the Crown that at the trial no indica- 
tion was given by the prosecution that 
the accused were being tried for “cheating” 
the Naib Tahsildar. There is no evidence 
whatever on the record supporting’ this 
suggestion and it is noteworthy that no 
question was 
himself when he was in 
to ascertain if the alleged deception had 
caused, or was likely to cause, any 
harm to his reputation. It is. beyond 
dispute that the nature of the charge was 
changed entirely, and the petitioner con- 
victed of an offence which he had no 
opportunity of meeting. In my opinion 
he has been materially prejudiced by this 
procedure and I do not find it possible to 


maintain the conviction on the present 
record. 
Mr. Jeremy has asked me to ordera 


re-trial, but after giving due weight to his 
arguments, I do not think it proper to 
do so. In the first place it seems to me 
that no damage or harm was likely to be 
caused to the Naib Tahsildar’s reputation 
merely because he had passed orders, 
forwarding the application to the girdawar 
for entering the mutation and putting it 
up for orders at the time of his next visit 
to the village. Secondly, it is settled law 
that in order to bring a case withinthe 
second part ofs. 415 damage or harm 
caused, or likely to be caused, must be 
the necessary consequence of the act done 
by reason of the deceit practised or must 
be necessarily likely to follow therefrom, 
and the law does not take into account 
remote possibilities that may flow from the 
act cf Harendra Nath Dasv.Jotish Chandra 
Dutt (1) Emperor v. Mohamad Shah (2) and 
Legal Remembrancer v. Manmatho Bhushan 
Chatterjee (8). The damage or harm must 
be the proximate and natural result of the 
act or omission, and does not include vague 
and contingent injury,as suggested inthe 
judgment of the Sessions Judge. Further, 
on the merits, it cannot be said, that 
the prosecution have succeeded in establish- 
ing that the petitioner was a party to the 
attempted fraud. There is nothing to show 

(0) 85 Ind. Cas. 611; 52 O 188 at p 194,400 L J 233; 


AIR 1925 Oal. 100; 26 Or. L J 545, 
(2) 48 Ind, Cas 877; 31 P R1918 Or; 20 Cr, L 
J 17 


(3) @4 Ind. Cas. 554; 51 O 250; 23 OWN 160;A I 
p 994 Cal. 495; 26 Cr, L J 330, 
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put to the Naib Tahsildar 
the witness-box’ 
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that he knew Dina or Umra before, 
(both of whom belong to distant villages), 
save andexcept the statement of theco- 
accused Dalip Singh, who stated that he 
was asked, bythe petitioner to identify 
Umra as Dina. This statement was evi- 
dently made by Dalip Singh to exculpate 
himself. -Mr. Jeremy has conceded that 
it. is insufficient to support the conclusion 
that the petitioner knew that Umra was 
falsely personating Dina. The patwari 
Lachhmi Chand deposed that he had 
given the fard to Suleman on the pro- 
duction by the latter of a ruqqa written 
by Ratan Singh, petitioner. The rugga, 
however, was not produced at the trial 
and the patwari admitted that he did 
not know Ratan Singh before. Again it 
is very important that it has been found 
that Ratan Singh did pay a large sum 
of money to Umra, and it is not suggest- 


ed that it was returned in whole or in 
part to him. The learned Judge has relied 
on certain circumstances as imputing 


guilty knowledge to the petitioner, but 
they are no more than mere surmises and 
are not incompatible with his innocence. 
After careful consideration I am of opinion 
that if are-trial were ordered it -is not 
likely that a conviction for cheating by 
personation or any cognate offence could 
be bad on such evidence against the 
petitioner, x a 
I accordingly accept the petition, set 
aside the conviction and sentence and 
acquit Ratan Singh. He will be discharg- 
ed from his bail bond. = T 
N Petition accepted. 


f LAHORE HIGH COURT 
Criminal Revision Petition No. 1339 of 1933 
March 1, 1934 . 
“ Tax UHAND, J. - 
KISHORI LAL—ConvIror—PEeTITIONER : 
VETSUS : 
EMPEROR—RESPONOENT 
Criminal trial—Charge—Conviction for committing 
offence not on date entered in charge—Defence of 
alibi— Material irregularity. i 
When the accused is convicted for committing an 
offence on a day different from that entered in the 
charge-sheet, and the defence is that of alibi, a 
material irregularity is committed and the -conyic- 


Cr. Rev. P. from an order of 
the Sessions Judge, Jullundur, dated May 
29, 1933. 

Sardar Harnam Singh, for the Petitioner. 

dJudgment.—The petitioner has been 
convicted under s. 354, Indiat Renal Code, 


tion cannot stand. 


= 


to sub-cl. (1) Presh power.on Magistrate, if conferred 
—Powers undèr Statute—Conferring of. 

The proviso tos. 27 (1), Bombay Ohildren Act is 
applicable only, to sub-cl. (1) which enables the Magis- 
trate to deal withthe case“ inany other manner in 
which it may legally be dealt with.” The sub-clause 
does not conferuny fresh power on the - Magis- 


trate. . 
it would be useless to confer by a section powers 


which already exist under some other law, and it 
would be senseless fo give new powers under asec- 
tion, and then provide at the end that the new 


powers are not to operate. > bes 
Cr. A. for R: from the conviction and sen- 


tence passed by the Presidency Magistrate, 
Juvenile Court, Bombay. ` 

Mr. B. A. Dalal, for the Petitioner. . 

Mr.. P::B. Shingne, Government Pleader, 
for the Orown. : 

Beaumont? C. J.—In this case a boy 
alleged by his paternal uncle, with whom 
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sas. lanes > 


N. ~ Rule discharged. 


rt 
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LAHORE HIGH COURT 
First Civil Appeal No. 1902 of 1929 
March 8, 1934 
SuaADI Lat, U. J. AND ABDUL OADIR, J. 
Musammat GHULAM JANNAT AND OTHERS 
—DEFENDANTS—ÅPPELLANTS 
versus 
RAHMAT DIN—PLAINTIFE AND ANOTHER 
— DEFEN DANT—RESPONDENTS 
Muhammadan Law—Will—Bequest to strangers—. 


Validity, extent of—Construction of willBequest in 
favour of daughters after death of testator and his 
wife—E fect. 4 ; 

Under Muhammadan Law a bequest toan heir is 
not valid unless the other heirs consent thereto after 


arara 


shows that the testator gave his landed 


property to the. four girls to be divided. 


in equal shares and described them to be 
the owners of the entire property. He 
jntended to give them vested interest on 
his death, though their possession and 
enjoyment was postponed until after the 
death of Musammat Samon. That this was 
the intention ofthe testator.is clear from 
the following sentence in the will “I haveof 
my own accord given the ownership to all the 
tour daughters in equal shares, to be enjoyed 
by them after my death and the death of 
my wife Musammat Samon,” This disposi- 
won of the property is similar to that dealt 
in Bilas v. Munni Lal (1).. In this case one 


\}} 11 Ind, Cas, 516; 33 A 558; 8 A LJ 577, 


eda Powe Tamer yw. 
N. ` Appeal accepted. 
(4) 123 Ind.:Cas. 810; AIR 1930 Mad. 713; Ind, 
Rul. (1930) Mad. 534. z 


4 UBsavvuer 





BOMBAY HIGH COURT 
. Criminal Reference No. 82 of 1934 
August 1, 1934 
Beaumont, C.J. AND MACKLIN; J. 
EMPEROR—Pkrosscoror - 
| versus” ` 
CHOKHU YESU- Accusep 

Penal Code (XLV of i8f0:, s. 224, Explanation— 
Sentence under s. 224—Whether should run consecu- 
tively with sentence for main offence. 

There is nothing in the explanation to s.. 224, 
Penal Code, to require that a sentence of imprison- 
ment under s. 224 must be made to run consecutively 
to asentence imposed forthe main offence of which 
the accused has been convicted. . | yew * 

. 


|| 


|| 


~ additional sentence, 
on appeal the conviction for the main - 


Cr. R. made by. the District Magistrate, 
Poona. 
'. Mr. P. B.Shingne, Government Pleader, 
for the Crown. f 
Judgment.—This isa reference by the 
District Magistrate of Poona in which he 
| asks us to interfere with the sentence im- 
posed by the City Magistrate, First Olass, 
Poona, The accused was convicted under 
| 9. 353 and 224 of the Indian Penal Code, 
and the Magistrate sentenced him for each 
of the offences to’ rigorous. imprisonment 
for three months and to pay a fine of 


and distinct sentence under each of the 
two sections: But the learned Magistrate 
directed that the ‘substantive sentence 
should run concurrently, and the District 
_ Magistrate takes the view that that is 
; illegal, in view of the explanation to s. 224. 
That explanation provides that the punish- 
ment in this section isin addition to the 
punishment for which the person to -be.ap- 
prehended or detained in custody was liable 
| for the. offence with which he was charged, 
i or of which he was convicted. In my opin- 


a distinct sentence under s. 224, the ex- 
_pldnation has been complied with. There 
“is nothing in the explanation to require 
that a sentence of imprisonment under 
5, 224 must be made to run consecutively 
to a sentence imposed for the main offence 


concurrent. sentence is:none the less an 
It, might happen that 


offence was set aside and the conviction 
under.s. 224 was affirmed, in which case 
a separate, though concurrent sentence 
under the latter section would become 
operative. In my opinion, the view of 


view of the learned District Magistrate 

is wrong, and we must, therefore, discharge 

the Rule. 
N. 





Rule discharged, 


pa Na 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 311-11-0 of 1934 
August 23, 1934 
ALMOND, J: O. AND Mir Anman, A.J. O. 
GOVERNMENT ADVOCATE, NORTH- 
WEST FRONTIER, PROVINCE— 
4 - APPELLANT 


Versus 
AMIR HAMZA AND OTHERS—RESPONDENTS 


Criminal Pro&dure Code (Act V of 1898), s, 417— 


GOVERNMENT ADVOOATH, N. Wi F. P, v, AMIR HAMZA 


Rs, 25. There was, therefore, a separate 


ion, there having been in the present case . 


‘of which the accused was convicted. A 


the City Magistrate was right, and the . 
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Appeal from acquittal by Government—Presumption 
in favour of accused—Judgment, when liableio be 
interfered with —Criminal trial—Motive, existence of 
—If leads to inference of commission of offence. 

In an appeal by Government fron an acquittal the 
accused starts with ths double presumption in his 
favour. Firstly, thereis the rule that itis for the 
prosecution to make oùt their cise, and until they. 
do so beyond all reasonable doubt, the accused must 
be presumed to ba innocent, and secondly, that the 
accused having succeeded in securing an acquittal 
from Uourt, the superior Court will not-interfere 
until the Crown shows conclusively that the inference 
of guilt is irresistible. To put it succinctly, where two 
opinions can beformed on the same evidence and one 
of them has been formed by the trial Oourt then the 
Appellate Court would not disagree, even if the balance 
of probabilities be in favour of the opposite view. On 
the other hand, if only one opinion could be formed on 
the material on the record and the trial Court has 
gone counter toit, it would be presumed that the 
Court has acted perversely in weighing the proof 
and its judgment will be liable tò interference. [p. 
38, col. J, 

The existence of the motive does not necessarily 
lead to the conclusion that persons having the same 
must have committed the offence. It can also be the 
cause for a false charge. 


Cr, A. from order of the Additional Ses- 
sions Judge, Peshawar, dated April 10, 1934, 

Sardar Raja Singh, for the Appellant. 

Mr. Peer Bakhsh, for.the Respondents. 


Judgment.—In the small hours of the 
morning of January 5, 1931, Gharibulla 
was attacked on the road going from his 
village Mashokhel to Peshawar when he was 
passing between the gardens of Muradkhan 
and Paindakhan. This place is situated at 
about 200 paces from the village. He 
received no less than 26 injuries on his 
person, incised and contused. The only 
thing to notice about them is that some of 
the wounds and abrasions were curved in 
shape and in the opinion of the Doctor 
could have been caused by the muzzle of 
agun. At6a Įm. on the same day Fazal 
Rahman, the cousin of the deceased, lodged 
a report at Badabar police station which is 
6 miles from the spot. The reporter stated 
that.he and the deceased were going to sell 
a joint bullock in the Peshawar cattle-fair. 


They had therefore started early in the 
morning. He was holding the bullock 
while Gharibulla was driving it from 


behind. when on the way Amirhamza, 
Marufshah and Roghanshah emerged froma 
side-path and attacked Gharibulla. All three 
had daggers, while Roghanshah had also 


‘rifle slung to his shoulder. The reporter 
stated that they first went towards him 


but then left him and made for Gharibulla. 
Gharibulla ran for his life, but was caught by 
the accused and all 3 of them inflicted 
blows on him with daggers. The reporter mens 
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tioned Muzammal and Nadir as the persons 
who “met him after the offence was com- 
mitted..and they.told him that they had 
seenithree culprits going away from the 
spot? The police arrested three accused 
who wers sent up under s. 302, Indian Penal 
Code, and were committed tothe Sessions 
Court where they were tried under ss, 32-34, 
Indian Penal Code. : 

At the trial the Doctor gave a detail of the 
wounds on the deceased. He said that 
Fazal Rahman had also an abrasion on 
the upper surface of inner border .of right 
foot, size 2-3” by 1-5”. He was of opinion 
that it could have been caused by friction 
against some hard substance. Fazal Rah- 
man. amplified his story which he had 
given in the F. I. R. Nadir and Inuzammal 
supported him. Amirshah Aziz and 
Musammat Babara testified that Fazal 
Rahman came and told them that Ghari- 
bulla. had been killed by three accused. 
Of course: Naimshah, the brother of 
Amirshah, is ‘married to the sister of 
Gharibulla and Musammat Babara is the 
mother of the dead. This woman gives the 
motive for the offence. About 8 years ago 
Gharibulla, deceased and Amir, the son of 
Idriskhan, had quarrelled with Amirhamza 
accused and his brother Hamzulla. 
Hlamzulla was killed in the fight and the 
deceased.and Amirkhan absconded. During 
the outlawry Gharibulla became thick with 
one Rehan. Rehan’s wife was being detain- 
ed by Inaruf Shah . in. British territory. 
Sultan Shah tne brother of Marufshah 
accused was.learning theology in tribal 
territory. He was killed in retaliation by 
Rehan and Gharibulla. Gharibulla, Amir- 
khan and Rehan eventually returned to 
the British territory: Gharibulla was 
punished for the murder of Hamzulla and 
got one year and Rehan was only sen- 
tenced for the murder of Sultanshah. In 
other words, Gharibulla was not punished 
for the latter murder. It is alleged that 
Marufshah and Roghanshah, cousins, there- 
fore joined hands with Amirhamza to 
wreak vengeance on Gharibulla for the 
double murder of Sultanshah and Ham- 
zulla.. 

The two accused Roghanshah and 
Marufshah were arrested in the village, 
but Amirhamza was- at Landi Yarghajo 
and was secured by Abdullajan, Sub-Ius- 
pector there on being told by some one 
that he was required in a murder case, 
Abdullajan stated at: the trial that the 
turban of Amirhamza bore “two small 


stains of blood. at the-lower end of it”: 
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and he therefore took it into his possession. |! 
The stains were found to have been | 
caused by human blood by. the Imperial *| 
Serologist. 

The three accused denied having com- | 
mitted the offence. They attributed the | 
charge of enmity and suggested that it ' 
was improbable that Marufshah and | 
Roganshah should have formed a conspiracy. | 
with Amirhamza to perpetrate the murder. | 
They pleaded alibis but produced no 
defence. Amirhamza‘attributed the blood 
stains on his turban to nose bleeding. 

The assessors were of opinion that the 
evidence of Fazal Rahman was not reli- 
able and that therefore, the case was not. ! 
brought home to the accused. The learned 
Sessions Judge rejected the evidence of 
Fazal Rahman on the ground that there ~ 
were considerable discrepancies between 
his IKI. R. and testimony in Court. He 
therefore, extended the benefit of doubt to. 
the accused and acquitted them. 


The learned Government Advocate has 
preferred: an appeal against that order’ of 
acquittal on behalf of the Local Govern» 
ment. We have carefully considered ‘ihe 
arguments advanced by the learned Counsel ~ 
for the Crown. He has laid great stress 
on the fact that Fazalrahman was an eye- 
witness of the occurrence and that there 
being enmity in existence between the, 
parties, there is no reason why it should 
not be believed that the accuséd did’ 
attack Gharibulla on that morning in 
order to wreak vengeance. He referred to 
the blood stains on the pugree of Amir- 
hamza and also emphasized the point that 
Fazalrahman soon informed various people | 
that the three accused had committed 
the murder. He also refers to Muzamal 
and Nadir who say that they met the 
accused just after the occurrence and who 
were the first to be informed by ` Fazal- _ 
rahman of what had happened. 


We regret we are unable to agree with 
the learned Government Advocate that 
the case has been thoroughly established 
against the three accused before us. There 
is no getting away from the fact that 
there is only one ‘witness in the case, and 
in the absence of strong circumstantial 
corroboration, we are unable to check the 
truth of whatever he may choose to say 
in the matter, The statement which he 
made in the first information report, when 
compared with his testimony sin Court, dis- 
closes discrepancies which are*of a very. 
material character. In the first in formation 


| 
| 
| 
| 


Teport he. states that the accused came - 
; Out “in front of us from one side of the 


path from their hiding place.” On the 


-~ other hand, at the trial he is definite 


|| 


‘ 











~ he 


that they came out of a hole in the wall 
of a fruit garden over a water-channel. 
Again he is definite in the former state- 
-ment that the three accused had unsheathed 
. daggers in their hands and they used them 
on the deceased. One of them Roghanshah 
“had a rifle ‘only slung to his shoulder. 
At the trial he changed his version, because 

6 was In possession of the ‘information 


; that the Doctor had described some of 


the contusions to be curvéd in shape and 
ito have been caused by the muzzle of a 
gun. He therefore said that Amirhamza 
alone had a dagger and Roghanshah had 
2 gun. As regards Marufshah he said that 
had no weapon in his hand. He 
stressed the fact that Roghanshah struck 
the deceased with the barrel of the gun, 


| while Amirhamza stabbed him with his 


dagger. Again this witness has stated to 
the Court’ that it was in the field of 


| ‘Shamshadkhan that the accused overtook 


Gharibulla and finished him. The Sub- 
Inspector tells us that the marks of blood 
were found at point No. 3 which is in 
the field of Umarkhan and that he was 
found dead at point No. 4, which is about 
‘28 paces from point No. 3. These con- 


| tradictions appear to us to be very important 


in a case in which the accused must he 
given capital punishment, if their guilt is 
proved, 

The motive itself is also a double-edged 
weapon. One cannot say that the ex- 
istence of .the motive necessarily leads to 
the conclusion that these persons must 
have committed the offence. It can also 
be the cause for a false charge. But it 
must be remembered that Marufashah and 
Roghanshah have a very remote reason for 
attacking Gharibulla, because after all, 
_the feud was directly between them and 
Rehan and Rehan was actually punished, 
Fazal Rahman does not deny that these two 
persons live at 800 paces from the house 
of Amirhamza accused and that their Kandi 
is different. It is highly improbable there- 
fore that these two should have conspired 
with the third to waylay the deceased in 
the early hours of the morning on that day. 
‘This argument gains strength in particular 
when considered along with the fact that 
_these accused could not have divided that 


~ Fazal Rahman and Gharibulla would leave 


for Peshawar at that particular hour 
in order to sellthe bullock in the cattle fair. 
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the bullock and that the 


In fact we cannot preclude the possibility 
that Fazal Rahman may not have identified 
the assailants of Gharibulla and should 
have laid the charge at the door of the 
old enemies in order to pay off old scores. 
We have it from him that he was leading 
deceased was 
driving it from behind. There are walls 
on both sides of the road at the point 
where they were aitacked. There are 
gardens on either side and trees must 
also be shading the road at that place. 
Musammat Babara was informed of the 
death of her son when people were saying 
their morning prayers. It would therefore 
be fairly dark at the moment when the 
occurrence took place. It is therefore 
possible, rather highlyi probable, that Ghari- 
bulla was attacked by unknown assailants 
when he was behind the animal, and that 
in the confusion of the moment Fazalrahman 
made for safety. This is evident, for Fazal- 
rahman was not wounded by the attacking 
party. He himself states that he did not re- 
ceive the wound on the foot in the fight. When 
all was over, he may have gone to find that 
his cousin was hacked and it is -possible 


‘that going to the village he had a family 


council and charged the only enemies -of 
whom they could think of at the moment. 
This reconstruction explains all the dis- 
crepancies in the statement of Fazal- 
rahman onwards from the point when the 
attack was made on the deceased. It 
would also explain the absence of wounds 
on him. At the same time the fact that 
he charged these three accused when he 
came to the village also becomes under- 
standable. And yet all this does not con- 
flict with his presence at the spot before 
the deceased was set upon. 

There only remains the question as to 
what value should be attached to the 
statements of Nadir and Muzammal, Nadir 
admits that Gharibulla was the son of his 
aunt. Fazalrahman does not deny that 
Muzammal is his first cousin. Thus these 
two witnesses are also closely related to 
the deceased and may be that they were also 
within the family circle when ib was de- 
cided to lay the charge at the door of 
respondents. 

The learned Judge below had heard the 
evidence and in agreement with the assess- 
ors has decided to give the benefit of 
doubt to the accused. In the circumstances 
it is not our appreciation of evidence which 
has to be considered, but in fact it is 
the appreciation of the evidence by the 
learned trial Court which has tobe sera- 


Ne — 
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tinized by us. It is an admitted principle 
‘of Jaw that in an appeal by Government 
from acquittal the accused starts with the 
double presumption in his favour. Firstly, 
there is the rule that it is for the prosecu- 
tion to make out their case, and until they 
do so beyond all reasonable doubt, the 
accused must be presumed to be innocent, 
and secondly that the accused having 
succeeded in securing an acquittal from 
Court, the superior Court will not interfere 
until the Crown shows conclusively that the 
inference of guilt is irresistible. To put 
it succinctly, where two opinions can be 
formed on the same evidence and one of 
them has been formed by the trial Court, 
the authorities are consistent that the 
Appellate Court would not disagree, even 
if the balance of probabilities be in favour 
of the opposite view. On the other hand, 
if only one opinion could be formed on 
the material on the record and the trial 
Court has gone counter to it, it would 
be presumed that the Court has acted 
perversely in weighing the proof and its 
judgment will be liable to interference. 

Applying these principles to the present 
case, we do not find anything perverse 
in the conclusions arrived at by the learned 
Sessions Judge. In fact the conclusions 
are very reasonable and, as shown above, 
are supported by the probabilities of the 
case. We therefore see no ground for in- 
terference and dismiss the appeal by the 
Orown. 


D. Appeal dismissed. 


BOMBAY HIGH COURT 
Criminal Appeal No. 232 of 1934 
August 3, 1934 
BRAUMONT, O. J. AND MAOKLIN, J. 
EMPEROR—ÅPPELLANT 
VETSUS 

KASSAM ALIBHAI— AocUsED. 

City of Bombay Municipal Act (ITI of 1888), ss. 313- 
A, 517--Complaint in respect of offence under s. 313- 
A— Whether can be filed by the Police—Power of 
Municipal Commissioner to prefer charge against 
any person under s, 517. 4 

The Police can lodge a complaint in respect of 
an offence under s. 313-A, City of Bombay Municipal 
Act, 

Section 517 of the Act is permissive and does not 
in terms provide that the Commissioner may charge 
a person, but only that he may take proceedings 
against a person who is charged. But the section 
means that the Commissioner may prefer a charge 

inst any person, and there is nothing in it 
to show that the Commissioner alone may take 
proceedings, < 
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Cr.. A. by the Government of Bombay,, 
against an order of acquittal passed by: 
the Bench of Honorary Presidency Magis- | 
trates, Girgaum, Bémbay. Be, ie 

Mr. P. B. Shingne, Government Pleader, 
for the Crown. ss 

Mr. V. N. Chhatrapati, for the Accused. 

Beaumont, C. J.—Thisis an appeal by | 
the Government of Bombay against an order 
of acquittal of the accused. The case is! 
a very trivial one, but a point of law of | 
some importance is involved in it. :The 
accused was charged under s. 313-A of | 
the City of Bombay Municipal Act of | 
1888 with hawking without a license. - The | 
learned Honorary Magistrates, who heard 
the case, were of the opinion that the 
complaint, being lodged by the Police 
and not by the Municipal Commissioner, 
was ultra vires, and that they could not" 
deal with the case; and then somewhat 
illogically they ordered that the accused 
should be acquitted. In any view of the 
case, I think, that order must be wrong. 
If the learned Magistrates had no valid 
complaint before them, their proper course 
was to decline to take cognizance of the 


case. They could not make an’ order of . 


acquittal except in a case in which 


they had taken cognizance and heard the~ 


evidence. ; 
However, in considering what order we 


ought to make, we have to determine the , 
substantial question with which the learned | 


Magistrates dealt, viz., whether a prosecu- 
tion for an offence under s. 313-A of the 
City of Bombay Municipal Act can be 
lodged by the Police. By s, 4 of the 
Act certain Municipal Authorities are con- 


stituted, including a Municipal Commis- | 


sioner. Then by s. 313-A. it is provid- 

“Except under and in conformity with the terms 
and provisions of a license granted -by the Com- 
misssioner in this behalf, no person shall hawk or 
expose for sale in any public place or in. any, public 
street any article whatsoéver.” ` D he 
The present accused was charged with 
having committed an ‘offence under. that 
section. Then s. 471 provides that. who- 
ever contravenes any provision of any 
of the sections mentioned ‘in the first 
column of the following table shall be 
punished as therein, provided, and one 
of the sections referred to in the column 
is s. 313-A, which is punishable by a fine. 
The sections dealing with complaints, which 
are relevant for the present purpose, are 


s. 514 and the following’ sections. - Section `~ 


514 imposes -œ limit of time within which 
any complaint may be lodged, but it does 


. 


ne, 


t 
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not specify the person by whom the 
complaint can be lodged. Section 515 enables 
any person who residesin the city to com- 
plain to a Presidency Magistrate of the 
existence of any nuisance, andthe Magis- 
trate has to take certain steps upon that 
complaint. Then s. 516 has- some bearing 
on the matter. That provides that any 
Police Officer may arrest any person who 
commits in his view any offence against 
the Act, if the name and address of such 
person be unknown to him. and if such 
person, on demand, declines to give his 
name and address. Then sub's. (2) pró- 
vides — f f 

“ No person so arrested shall be Jetained in custody 
after his true name and address are ascertained or, 
without the order of a Magistrate, for any longer 
time, not exceeding at the most forty hours from the 
arrest, than is necessary for bringing him before a 


Magistrate competent to take cognizance of his off- 
ence,” 


So under that section it may happen that 

a Police Officer arrests somebody committing 
an offence, and, not being able to obtain his 
name and address, brings him before a 
Magistrate competent to take cognizance of 
the offence, and if in fact the Police Officer 
cannot lodge a complaint, it is difficult to 
see what the Magistrate is to do with a 
case brought before him under s. 516. 
That section certainly seems to suggest 
that there is ohjection to a complaint lodg- 
ed by the Police. Then s. 517 (which is 
the section on which the learned Magis- 
. trates mainly relied for their opinion) pro- 
vides that the Municipal Commissioner may 

take, or withdraw from, proceedings 
against any person: who is charged with any 

offence under this Act and so forth. The 
wordiog is not very artistic. It does not 
in terms provide that the Commissioner 

may charge a person, but only that he may 
. take proceedings against a .person who is 
‘charged. But I take it that the section 
means that the Commissioner may prefer a 
charge against any person. The section, 
however, is in terms plainly permissive, 
and there is nothing in it to show that the 

Commissioner alone may take proceedings. 
No doubt you may have cases in which 
special offences are created by” a particular 
Act and the power -to enforce them is con- 
ferred upon particular officers and nobody 
else, Such a case may be found in The 
Queen v. Cubitt (1). But there the Act pro- 
vided that the provisions cf the Act should 
be enforced by certain offizers, ani the 
Court ‘held that only those officers could 
(1) (1889) 22 Q B D 623 58 LIM O 132; 6) L 

T 638; 37 W R 492; 16 Oox, O O 618; 53 J P 

‘ me hg 


{ee 
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enforce the provisions. Here, however 
s. 517 is, as I have pointed out, permissive 
in form. ' 
The learned Magistrates relied on the 
decision ofthis Court in In re Motilal v, 
Shah (2). But that case is distinguishable. 
It was a decision on different Act, viz., the 
Bombay District Municipal Act of 1901. It 
was in respect of quite a different offence, to 
the offence charged inthis case, and it was a 
prosecution by a private individual and 
not by the Police. The case is, therefore, 
clearly distinguishable. On .the whole 
there seems to me to be nothing in the City 
of Bombay Municipal Act to prevent a 


. Police Officer from lodging a complaint in 


respect of an offence under s. 313-A. That 
being so, I think, we must allow the appeal, 
set.aside the order of acquittal, and refer 
the case back to the learned Magistrates 
to hear on the merits. 

Macklin, J.—I agree. Any argument 
that may be derived from the wording of 
8. 517 to the effect that the Commissioner 
may take, or withdraw from, proceedings 
against any person who ischarged with any 
offence under this Act is destroyed by what 
follows. Thesection inciudes, among the 
matters on which a person can be 
charged and upon which the Commissioner 
may institute or withdraw from proceed- 


‘ings, the offence of committing any nui- 


sance whatsoever, and ins. 515 it is pro- 
vided that anv person residing inthe city 
may complain toa Presidency Magistrate 
of the existence of any nuisance. It follows 
that, at any rate as regards nuisance, the 
Commissioner isnot the only person em- 
powered to take or withdraw from proceed- 
ings in respect of this Act, and in the 
absence of clear directions to that effect, it 
seems unreasonable to take it that the 
Commissioner is the only person who is so 
empowered generally. I agree, therefore, 
with the order proposed by the learned 
Chief Justice. 

N. Acquittal set aside. 

(2) 129 Ind, Cas 342; 32 Bom, L R 1502: 32 
Or L J 280: A I R 1931 Bom. 141; Ind. Rul. (1931) 
Bom. 150; 55 B 89. 
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granting monopoly to run lorry along a road— Con- 
tract is opposed to public policy and hence void— 
Breach—Plaintiff breaking contract—Suit to recove 
money on basis of contract is incompetent. i 
A contract by a District Board giving a person 
‘a monopoly to ply lorries along a road undertaking 
to permit no otber lorry proprietor to use the 
_road is void as opposed to public policy. Somu 
am v. Municipal Council, Mayavaram (1), follow- 
ed. 
Where a District Board having granteda mono- 
poly to the defendant to ply lorries on hire ona 
particular road for one year, granted the monopoly 
to another person after 10 months, in order to bring 
the period of contract in conformity with their 
financial year, and the Board sued for recovery of 
10/12ths ofthe contract money less the amount 
received ; ` 
Held, that baving itself broken the contract, the 
` District Board could not require the defendant to 
-perform his part of the contract and the suit was in- 
competent, 


S. O. A. from the decree of the District - 


Judge, Jhelum, dated January 20, 1933. 

Mr. Nawal Kishore, for the Appellant. 

Mr. Ram Lal Anand I, for the Respond- 
ent. 


Judgment.—This is a second appeal 
by the District Board of Jhelum whose suit 
for Rs. 553-2-8 against Hari Chand has 
been dismissed with costs in both the Courts 


elow. 

On July 1, 1930, the parties made an oral 
contract, under which the District Board 
gave to the defendant permission to ply 
lorries cn a road between Chakwal and Nila 
for one year. The defendant agreed to pay 
Rs. 2,225, for this privilege and the District 
Board apparently undertook to spend this 
money on the upkeep of the said road. 

The defendant paid Rs. 557,in advance 
and a further sum of Rs. 744, in various 
instalments up to January 15, 1931. On 
April 1, 1931, the District Board cancelled 
the agreement giving as a reason that it 
wished to make a new contract to take 
effect from the beginning of its financial 
year, that is, April 1, 1931. The contract 
having been terminated by the District 
Board, plaintiff, at the end of ten months 
instead of 12 months, as originally agreed 
upon, the plaintiff, the District Board, sued 
for 10-12ths of.the original contract money 
less the sums already paid. 

The trial Judge held the contract to be 
void as being opposed tolaw. The District 


Judge held further that it was void as being . 


opposed to public policy and that in any 
case the plaintiff had broken the contract 
and could not call upon the defendant to 
perform his part thereof. The finding that 
the coniract was opposed to public policy 
is based on the view that it granted the 
defendant a monopoly of lorry traffic on 
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the road in question to the exclusion of ‘all 
other members of the public. 

It has been. somewhat’ faintly contended 
before me that there was no monopoly, but 


‘the plaint itself described the contract as a 


monopoly and the evidence. of the Secretary 
of the District Board was that no other motor 
could run on the road. This being the case 
Tecan see no reason for not accepting the 
finding of the learned District Judge that 


the contract gave the defendant a monopoly 


and that the District Board had undertaken 
to permit no other lorry proprietor to use 
the road. Neth II 

It was held in Somu Pillai v. Municipal 
Council, Mayavaram (1), that such an agree- 
ment having for its object the creation of 
a monopoly is void as opposed to public 
policy. Eo G 

Adopting this view I hold that the 
decision of the lower Appellate Court is 
correct on this point. 

It wasargued before me that. the defen- 
dant was estopped from saying that the 
agreement is opposed “to public policy. 
This plea was never pressed ‘before the 
learned District Judge thaugh it had been 
made a ground of appeal in this Court. In 
any case ithasno force. Itisargued that 
the defendant hasenjoyed the benefits of the 
contract: but it is not clear that he has 
enjoyed any benefits to which he was not 
entitled as an ordinary member of the 
public. pa 

On theremaining question whether there 
has been a. breach'of the contract, I am 
clear that the District Board broke the 
contract by cancelling the agreement on 
April 1,193]. It is argued.that the District 
Board is not suing for-damages and that 
no question of a breach ‘of contract arises, 
but the point is that the District Board 
having broken the contract cannot ‘require 
the defendant to perform his part of it. On 
this point also the suit must fail. 

I dismiss the appeal with costs. 

N. Appeal dismissed. 

(1) 28 M. 520. : 


rn 
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1932), 3.4 (1), 16—District Magistrate, if can be 

invested with powersof Governor in Council—Dele- 

gation, if can extend throughout the Presidency. 
Under s. 16, Bombay Special (Emergency) Powers 


` Act the Governor in Council may invest the District 
* Magistrate with the powers of the Governor in Coun- 


seil under sub-s. (1) of s. 4 and the Governor-in- 
Council can delegate to the District Magistrate powers 
extending over the whole of the Presidency, 


Cr. App. Rev. againt conviction and sen- 
‘tence passed by Divisional Magistrate, 
First.Class, Nasik, confirmed on appeal by 
“the Sessions Judge, Nasik. 
‘Mr."H. C,Coyajee (with him Mr. V. N. 
‘Chhatrapati,) for the Petitioner. 
` Mr. P. B..Shingne, Government Pleader, 
for the Crown. 


- Beaumont, C. J.—-This is an application 
in revision by Vishvasrao Balvant asking 
-us to interfere with his conviction by the 
Sub-Divisional Magistrate, First Class, 
Nasik, confirmed on appeal by the Sessions 
Judge at Nasik, under s. 14 of the Bombay 
Special (Emergency) Powers Act (XVI of 
°1932). It appears that under the Bombay 
Special (Emergency) Powers Act, 1932, the 
District Magistrate of Poona had made an 
order requiring the present applicant, in 
the first paragragh to abstain from every 
act in furtherance of the Oivil Disobedi- 
ence Movement, and in the second para- 
‘graph, to abstain from encouraging or 
inciting any person tointerfere with the 
administration of the law or with the 
maintenance of Jaw and order, and, in the 
third paragraph, to abstain from organis- 
ing, being present ator addressing any 
meeting held in furtherance of the objects 
referred to in paras. 1 and 2,and then the 
‘accused was required to reside and remain 
within the limits of Poona Oity Taluka, 
and uot to leave those limits without giving 
intimation tothe District Magistrate. That 
order was made in August 1933, for a 
period of a month, but it is not disputed 
that it was extended and covers the period 
in which the offence is charged. On March 
16, 1934, the present applicant intimated to 
the District Magistrate of Poona that he 
intended to go to Nasik, and he 
went to Nasik accordingly, and between 
March .22 and 31, he took part in various 
meetings and made various speeches, and 
the charge against him is that in respect 
-of those activities he committed breaches 
of the second and third paragraphs of the 
order of the District Magistrate. 

‘The first point taken on this application 
is onthe question of jurisdiction. It is 
argued that the District Magistrate of 
Poona had yo power to make an order 
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covering the activities of the accused out- 
side the limits of ihe jurisdiction of that 
Magistrate, and accordingly no action 
could be taken against the accused in 
respect of his conduct at Nasik. There is, 
in my opinion, no force in that contention. 
Unders. 4of the Bombay Special (Emer- 
gency) Powers Act, 1932, the Governor-in- 
Council may, by order in writing, give 
various directions as to the conduct of any 
particular person. Then by s. 16 the Gov- 
ernor-in-Council may invest the} District 
Magistrate with the powers of the Governor- 
in-Gouncil under sub-s. (1)of s. 4. The 
powers of tho Governor-in-Council clearly 
extend throughout the Presidency of 
Bombay so that, unders. 16, as it seems 
to me, the Governor-in-Council can delegate 
to the District Magistrate (I think it would 
have been more accurate touse the inde- 
finite article and say ‘a District Magistrate’) 
powers extending over the whole Presidency. 
Then by notification in the Gazette in 
December, 1932, the Governor-in-Council 
invested every District Magistrate with 
the powers, to be exercised by every such 
officer throughout the Presidency of Bom- 
bay, of the Governor-in-Council under 
sub-s. (1) of s. 40f the said Act. Therefore, 
it seems to me that the Governor-in- 
Council has delegated to the District 
Magistrate of- Poona, amongst others, 
power to make any order referred to in 
sub-s. (1) of s. 4, such order to be enforce- 
able throughout the Presidency of Bom- 
bay. > 


The second point takenis that in fact 
the applicant has not committed any 
breach of the order. It is not suggested 
that he has done anything in furtherance 
of the Civil Disobedience Movement, his 
activities at Nasik were connected with a 
religious movement. It appears from the 
evidence of the Sub-Inspector of Police of 
Nasik that at the period in question there 
was a good deal of feeling between two 
sections of the Hindu community whom he 
refers to as touchables and untouchables, 
and I willusea similar description. The 
dispute was as to the right of drawing the 
Rath, the untouchables claiming a right 
to draw the Rath, and the touchables 
denying that right. The present appli- 
cant is a leader of the touchables, and 
he held various meetings, and made 
speeches on March 22, 23, 24, 25, 26 and 27, 
and on March 31, he was arrested. We have 
not got translations of the speeches, but 
the learned Sessions Judge hearing the 
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appeal in this case has summarised them, 
and the Government Pleader has read to 
us various passages from the speeches, 
which he has translated from the ver- 
nacular, which, he suggests, go rather 
further than tha Sessions Judge thought. 
The speeches undoubtedly show that the 
accused was endeavouring to keep up the 
enthusiasm of the touchables for this 
religious ceremony and for the drawing of 
the Rath, and he enlisted certain volun- 
teers, that being done, as I gather from 
his speeches, to keep up the religious 
enthusiasm of his own sect. On the oczasion 
of the earlier speeches he anticipated that 
the District Magistrate would make an 
order under s: 144 of the Criminal Proce- 
dure Code forbidding the procession, and 
he certainly spoke against the advisabi- 
lity of such an order, but he did, in each 
of his speeches, advise. the people, if 
the order was made, to obey it. Then, on 
March 25, in the middle of these 
speeches an order was made by the 
District Magistrate under s.144, Criminal 
Procedure Code, and on the same day 
the accused made aspeech which was, 
1 think, the most violent of the speeches 
and which is discussed in the evi- 
dence of the Police Jamadar, Ex. 3. 
There is no doubt from that speech that 
the accused was annoyed at. the passing 
of this order, and he says in hisspeech 
that he has received a list of volunteers 
exceeding expectation, that the public 
wish to break the order under a. 144, 
and establish their right, that it was 
certain that they would establish their right 
at the cost of life, that all were aware of 
the fact that the Satyagraha of the un- 
touchables had taken a victim ofa gold- 
smith’s boy, that the public have remained 
quiet up to then, but that there was also 
a limit for stretching the rubber, that 
if the Government continued its odd 
action, the public of Nasik would not 
tolerate, and the spark of the public 
would not but explode. The question is, 
whether in using language of that sort 
the applicant was encouraging or incit- 
ing persons to interfere with the adminis- 
tration of the law. He finished up his 
speech on the 25th, as in the case of 
other speeches, by telling pepole that as 
the order had been made, they must not 
disobey it. It seems to me thatin the 
passages I have read, andon which the 
‘Government Pleader relies, the accused 
. is really doing no more than this. Heis 
expressing strong disapproval of the action 
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of Government issuing an order under 
s. 144, and is warning Government against 
what, in‘,the speaker's opinion, will be 
serious consequences of its action, but 
I am unable to say that in that speech 
or any other speech he in fact encour- 
ages or incites anybody to commit a 
breach of the law. The léarned Sessions 
Judge thinks that the advice with 
which the accused was careful to cdnclude 
all his speeches, namely, that the law must 
be obeyed, was purely hypocritical, but, 
inasmuch asin fact the.law was obeyed, 
I do not see why one should assume that 
the applicant did not intend the advice 
to be taken. It was in fact taken. The 
only trouble which arose at all was on 
March 31, and that arose after the ac- 
cused had been arrested. There was a 
large gathering of touchables on the 3lst, 
and the accused was apparently threaten- 
ing to take out the Rath. But the 
ban under s. 1:4 had expired on the 
27th. It has been suggested that there 
was someorder under s. 42 of the District 
Police Act which prevented the Rath from 
being taken out on the 34st, but no such 
order was relied on inthe lower Courts, and 
I have not beenreferred to any order of 
any authority which would have been 
broken by ihe accused if he had taken 
out the Rath on March 31. However, before 
he could do anything, he was ar-ested, and 
it was after his arrest that some of the 
women started to take the procession out 
and some trouble was. occasioned. In 
my opinion, the conduct of the accused 
did not involve any breach of the terms 
of the order made against him by the 
District Magistrate of Poona, and I think, 
therefore, his application must be allowed, 
the conviction and sentence set aside, and 
the fine, if paid, refunded. 
Sen, J.— -I agree. 


N. Conviction and sentence set aside. 
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October 30, 1934 
Nanavurty AND ZIA-UL Hasan, JJ. 
Musammat SAKINA BEGAM —DEFENDANT 
—APPELLANT 


< VETSUS 
SHAHAR BANO BEGAM—Puatatire 
AND OTHERS — DEFENDANTS —R ESPON DENTS 
Oudh Estates Act (I of 1864), ss. 32-A, 22—Purchase 
and accretions to parent estatê—Succension — When 
governed by s. 22—Absence of custom of single heir 
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succession—Applicability of rule of Muhammadan 
Law—Merger of less estate in greater estate—When 
can be permitted—Muhammadan Law—One heir, if 
can represent co-heirs—Res judicata —Heir asserting 
exclusive title—Whether ean be said to represent 
co-heirs—Civil Procedure Code (Act V of 1908), 
sll. 

Unless atalugdar complies with the provisions of 
s. 32-A, Oudh Estates Act, I of 1869 as amended by Act 
III of 1910 and by a registered instrument bearing 
a non-judicial stamp of Rs. 15 executes a document 
declaring that the immovable property situate in the 
United Provinces, in which he hasa separate, perma- 
nent, heritable and transferable right,is apart of his 
estate forthe purpose of the Act, no purchase and 
no accertions made by him to the parent estate can 
be governed by the provisions as to succession con- 
tained in s. 22 of ActI of 1869. Mohammad Sadig 
Ali Khan v, Fakhr Jehan Begam (4), explained and 
followed. Rajendra Bahadur Singh v Rani Raghu- 
bans Kunwar 3)and Mohammad Sadiq Ali Khan v. 
Fakhr Jehan Begam (7), relied on. [p. 47, col. 1.) 

Where there is no custom of single heir succession, 
as regards the succession to the non talugdari 
property, the ordinary rule of Muhammadan Law 
would apply. [p. 46, col. 2.] 

The merger of the less estate in the greater estate 
cannot be permitted where the result will beto apply 
a rule of succession to the rest ofthe estate varying 
the rule provided by the personallaw of the parties 

“to whom the said estate belongs; in other words, 
the under-proprietary rights purchased by a person 
cannot be allowed to be merged in the superior 
proprietary rights of the talugdar because that would 
be to impose upon lands and other properties a 
limitation of descent, which is at variance with the 
ordinary law of descent of property applicable in the 
case, andasubjecthas no right to impose upon 
land or other property apy such limitation of 
descent which is at variance with the ordinary law 
of descent of property applicable in his case. [p. 
47, col, 2; p. 48, col. 1] 

Under Muhammadan Law one heir cannot represent 

: his co-heirs. Thakur Jadunath Singh v. Afzal Khan 





I | | 
` -Mir Habib Haider, Mir Shafi 
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(9), relied on. [p. 48, col. 3.] 

Wherein a suit a person claims the whole estate 
for himself and asserts his exclusive title to itand 
repudiates the interests of all the other heirs of the 
previous owner, he cannot be held to have represented 


‘the interests of the other heirs, for the purposes of 


s. 11, Civil Procedure Code. 


S. O. A. against a decree of the District 
Judge, Gonda, dated October 22, 1932, con- 
firming that of the Subordinate Judge, 
Bahraich, dated December 23, 1931. 


Messrs, Ghulam Hasan, Bhagwati Nath 
Srivastava and Naimullah, forthe Appel- 
lant. 

Messrs, Hyder . Husein and S.M. Rafi 
Zaidi, for the Respondents. 


Judgment.—This ‘is a defendant's 
appeal against a judgment and decree of 
the learned District Judge of Gonda affirm- 
ing the judgment and decree of the 
Subordinate Judge of Bahraich, decreeing 
the plaintiffs’ claim for possession. 


The defendant No. 2, Musammat Sakina 
Begam alone has filed this appeal. The 
facts out of which this appeal arises are 
briefy as follows:— 

One Musammat Taiyaba Begam was the 
ownerin possession ofthe taluga of Vaira 
Qazi in the Dietrict of Bahraich. She was 
also possessed of non-taluqdari property, 
movable as well asimmovable. The follow- 
ing pedigree will serve to elucidate the 
relationship of the parties. 


MIR ae hee 





: I V Musammat Mu. 
died childless. Haider, dead Begam Taiyaba ha a nid 
hs a Begam, died childless— Begam, 
Saiyid Ali Haider, Mir Kazim dead 
defendant Husain, | 
No, 1. Musammat Fatima 
| | Begam 
Mir Saiyid Hasan. , Mir Saiyid Ali, Musammat Shahar Banu 
died on August 17, Begam, 
1918 plaintiff. 
Musammat 


The plaintiff, Shahar Banu Begam, in the 
present suit, out of which this appeal arises, 
_ claimed a one-fourth share in the assets left 
` üy Musammat Taiyaba Begam alleging that 


"li Saiyid Ali Haider, defendant No. 1, was 


entitled 40 a half share therein and Mir 


Sakina Begam, 
defendant No. 2 
appellant. 


Saiyid Ali, the father of Musammat Sakina 
Begam, defendant No. 2, and Wusammat 
Fatima Begam, the mother of the plaintif, 
to a one-fourth share each. Musammat 
Fatima Begam died in 1924, leaving the 
plaintiff, her daughter, as her soleheir, On 
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the death of Musammat Taiyaba Begam 
mutation of names was effected inthe name 
of Saiyid Ali Haider, defendant No. 1 alone 
in respect of the entire taluqdari ‘and non- 
taluqdari property. Saiyid Ali Haider, 
‘defendant No. 1, transferred the entire 
property in suit in favour of defendants 
Nos. 2 to 12, and therefore, these transferees 
have also been impleaded as defendants. 
On these allegations the plaintiff prayed 
that a decree for possession of a one-fourth 
share in the property in suit entered in the 
list attached to the plaint be passed in her 
favour together with mesne profits for three 


years. 


Various pleas were raised by the defend- 
ants, but in this appeal, which is filed by 
Musammat Sakina Begam, defendant No, 2 
alone, we are only concerned with two pleas, 
which were urged before us with great 
eloquence by her learned Counsel. These 
are embodied in issues Nos. 8, 9 and 4. The 
Court of first instance decided issues Nos. 8 
and 9 in the negative and held that there is 
no custom of single heir succession in the 
family of Mir Kazim Husain and his wife 
Musammat Taiyaba Begam governing the 
succession to non-ialuqdart and taluqdari 
property, and it held on issue No. 1 that the 
property in suit was non-taluqdart property. 
It decided the plea of res judicata embodied 
in issue No. 4 against defendant No. 2 and 
held that the plaintiff's suit was not barred 
under s. ll of the Code of Civil Procedure. 
These findings of the trial Court were 
upheld in appeal by the learned District 
Judge of Gonda, who by his) udgment dated 
October 22,1932, dismissed the appeal of 
Musammat Sakina Begam, defendant No.2. 
The latter has, therefore, come up in second 
appeal to this Court. 

The facts necessary to understand the plea 
embodied in issue No. 8 are briefly as 


follows: 


Item No. 1 in the list of property attached 
to the plaint relates to village Baseha Patti 
inthe District of Bahraich. On March 3, 
1880, the wnder-proprietary rightsin this 
village were sold by Muhammad Hasan and 
Muhammad Abbas who owned them to 
Kazim Husain, the husband of Musammat 
Taiyaba Begam and the taluqdar of the 
Vaira Qazi Estate. Exhibit lis the sale-deed 
of March 3, 1880. It is contended on behalf 
‘of the appellant that after this sale-deed 
‘these. under-proprietary rights ceased _to 

ist and were merged in the superior 
poprietary rights of the taluqdar and 
purchaser Mir Kazim Husain, that is, in 
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other words, they formed an accretion to the 
taluga and were absorbed in it. It is 
further urged that Musammat Taiyaba 
Begam also did not wish to keep these 
under-proprietary rights alive and separate 
from her superior proprietary rights in this 
village Baseha Patti, and her treatment of 
the under-proprietary rights was the same 
as that of her husband. The khewat Ex. B-L 
shows that the Government revenue paid to 
the superior proprietor and the portion of 
the Government revenue included in 
the under-proprietary rent in respect 
of this under-proprietary tenure were 
added together and the Government re- 
venue in respect of the two was shown 
in a lump sum at one place in the 
revenue papers. Before the purchase of 
these under-proprietary rights Mir Kazim 
Husain used to pay Rs. 413-11-8 on 
account of the land revenue to Gov- 
ernment as superior proprietor of village 
Baseha Patti, and the under-proprietary 
rent paid by the former under-proprie- 
tors, which included land revenue plus 10 
per cent. malikana, was Rs. 262-12-5, but 
after the under-proprietary tenure had 
been purchased by Mir Kazim Husain 
and after it had got merged in the 
superior proprietary rights of the purchaser, 
the Government revenue payable by the 
talugdar as superior proprietor in respect 
of village Baseha Patti was shown as 
Rs, 825 at the time of the settlement, 
thus clearly showing that the intention of 
Mir Kazim Husain and of his wife 
Musammat Taiyaba Begam was not to 
keep these under-proprietary rights pur- 
chased by them distinct from their superior 
proprietary rights but to represent the 
under-proprietary rights in the village as 
merged in their superior proprietary rights. 
After the death of Mir Kazim Husain 
the former under-proprietors of Baseha 
Patti, namely Mohammad Hasan and 
Musammat Askari Begam brought a suit 
against Musammat Taiyaba Begam in 
respect of this village, treating the under- 
proprietary rights as forming no part of 
the talugdari rights of Musammat Taiyaba 
Begam in this village. In para. 14 of 
her written statement (Ex. B 30) Musam- 
mat Taiyaba Begam had clearly stated 
that village Baseha Patti constituted 
taluqdari property and no under-proprietary 
rights then existed in the village, which 
could be claimed by the plaintiffs in that 
suit. That suit was dismissed for default 
on August 12, 1913, (See Kx. B-31, the 
judgment, Ex, B-29, the plajnt, and 


. 
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Ex. B-30, the written statement in that 
suit). It was, therefore, contended on 
behalf of the appellant that the under- 
proprietary rights in village Baseha Patti 
purchased by Mir Kazim. Husain became 
merged in the superior proprietary rights 
of the. taluqdar and no longer existed as 
a separate entity, and the plaintiff in the 
present suit could not be givena decree 
for a four anna share in them as an heir 
of her mother, who is alleged to have 
inherited them from Musammat Taiyaha 
Begam. It was further contended on 
behalf of the defendant-appellant that as 
Kazim Husain died in 1894, long before 
the passing of Act III of 1910 amending 
Act I of 1869, the provisions.of s. 32-A 
of the amended Oudh Estates Act could 
not be made applicable to the facts of 
the present case as Mir Kazim Husain and 
Musammat Taiyaba Begam had by their 
actions and declarations merged their 
under-proprietary rights in village Baseha 
Patti in their superior proprietary rights 
in that village. It was also argued that 
as the village in suit had been recognised 
by Government as forming part of the 
taluga of Vaira Qazi, the devolution in 
respect of the under-proprietary rights 
acquired by the talugdar would be governed 
by the same rule of succession as that 
of the ‘parent estate, and, therefore, the 
plaintiff Shahar Banu Begam could not 
get a-one-fourth share in the under- 
proprietary rights, that once existed in 
village Baseha Patti. These contentions 
are sought to be supported by the decision 
of their Lordships of the Privy Council 
reported as Shiba Prasad Singh v. Prayag 
Kumari (1), in which it was held that 
the holder of an impartible estate was 
entitled to incorporate other properties 
belonging to him with that estate, but 
while immovable property could be so 
incoporated with an impartible estate, 
movable property could not. In our 
opinion’ this ruling of the Judicial Com- 
mittee has no applicability to the present 
case. In the present case the parties are 
Muhammadans governed by Muhammadan 
Law. In the case relied upon by the 
learned Counsel for the appellant and 
quoted above, the parties were Hindus 
governed by the Mitakshara Law. In 
fact their Lordships of the Privy Council 


(D) 139 Ind. Oas. 861; 9 O W N 691; Ind. Rul. (1932) 
PO 263; 63M LI496; AI R 1932 P O 216; 36 O 
W N 1046;56 @ LJ 92; 36 L W 266; (1932) M W N 
923; (1932) ALJ 919/-13 P L T659; 34 Bom, LR 
1561; 59 O 1399 (P 0), 
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have in their judgment in Rani Prayag 
Kumari Debi's case (1) made the distinction 
clear. Their observations in this connection 


are as follows :— 

“Lastly it was argued that the holder of an 
impartible estate cannot so incorporate his self- 
acquisitions with the estate as to make them 
inheritable by the rule of primogeniture. In 
support of this argument two passages were cited 
from Jwuttendramohan Tagore v. Ganendramohan 
Tagore (2), namely: . 

(i) “A private individual, who attempts by gift 
or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, 
and the gift must fail, andthe inheritance, takes 
place as the law directs; and 

(2) “Upon this point it is necessary to repeat 
what has already been said as to the incompetency 
of an individual member of society to make a law - 
whereby a particular estate created by him shall 
descend in a novel line of inheritance, differing 
from that decribed by the law of the land.” : 

“Reliance is also placed upon a passage in 
Rajendra Bahadur Singh v. Rani Raghubans Kunwar 
(3), which is as follows :— 


The Crown has in British India power to grant 
or to transfer lands, and by the grant, or on 
the transfer, to limit in any way it pleases the 
descent of such lands, But a subject has no 
right to impose upon such lands or other property 
any limitation of descent which is at variance 
with the ordinary law of descent of property 
applicable in his case. 


In that case a talug had been granted by the 
Crown to a Hindu under a sanad, subject to 
descent by primogeniture, and it was held that 
the grantee could not incorporate other lands with 
lands comprised in the talug. This decision was 
followed in a recent case, Mohammad Sadiq Ali 
Khan v. Fakhr Jehan Begam (4). 


On the authority of the above rulings it was 
argued that to allow the holder of an impartible Raj 
to incoroporate his self-acquisitions with the Raj 
would be to allow him to impose upon the self- 
acquisitions a line of descent at variance with the 
ordinary law applicable to his case. Their Lord- 
ships do not think that the principle of the above 
decisions applies to the present case. The Raj 
has not been granted by the Crown, nor has any 
line of descent been prescribed by any sanad, It is 
an ancient ancestral estate. It is impartible by 
custom. It descends by the rule of primogeniture 
by a family custom. The family is joint, The 
parties are governed by the Mitakshara School 
of Hindu Law. Under that law ancestral property 
devolves by survivorship to all surviving members 
of the joint family, In the present case the estate 
devolves not on all, but only on one ‘member of 
the family, and that is by virtue of the family 
custom,” 


(2) I A Sup, Vol.47;9 B L R 377; 18 W R359;2 
Suther. 692; 3 Sar. 82. 

(3) 48 Ind, Gas, 213; 45 TA13t at p 143; 2100 
103; AML T 282; 50 LJ 401; 8 L W570;404 
470; (1918) M W N 831; 28 OL R 456; 23 O WN 101; 
20 Bom. L R 1075 (P ©). 

(4) 136 Ind, Oas. 385; 8 O W N 1378; AIR 1932 
P O 13; 36 O W N 137; 62 M L J 320; Ind. Rul, 
Oy. 0 81; 591A 1; 6 Luck 558; (1932) A LJ 663 
(P, O. 
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It isthus clear thatthe decision of their 
Lordships in Shihba Prasad Singh v. 
Prayag Kumari (1) is absolately inapplica- 
ble to the facts of the present case, in 
which the parties are Muhammadans 
and the taluga of Vaira Qazi has been 
granted by the Orown and the line of 
descent prescribed by the sanad granted by 
Government, | S 

The taluqa of Vaira Qazi is shown in 
list 1 at No. 160 and in list 3 at No. 
63 in the lists prepared under s. 8 of 
the Oudh Estates Act. This means that 
succession to the taluga of Vaira Qazi 
will be regulated by the rule of primo- 
geniture, but there is no custom of single 
heir succession attached to this estate 
as in the case of an estate entered in 
list 2 of.the lists prepared under s. 8 of 
the Oudh Estates Act. 

The learned Counsel for the appellant 
also relied upon the judgment of their 
Lordships in the Mahewa case, Thakur 
Sheo Singh v. Rani Raghubans Kunwar (5) 
in which their Lordships held that the taluga 
of Mahewa, as constituted at the date of 
the sanad, with accretions (if any) or 
properties (if any), appurtenant to the 
taluqa, had passed to the appellant Thakur 
Sheo Singh. Their Lordships explained 
what they meant by accretions and proper- 
ties appurtenant to the taluga of Mahewa 
in their decision in Rajendra Bahadur 
Singh v. Rani Raghubans Kunwar (3) 
and observed as follows: 

“Their- Lordships obviously did not mean to 
limit accretions to accretions to land which had 
gradually and imperceptibly by the action of water 
gone to the owner of the adjacent soil. No 
accretion of that mabure had apparently been 
suggested by the parties to the suit. What was 
suggested was that Balbhaddar Singh had acquired 
property by purchase and had added it to the 
estate which had been granted by the sanad 
of 1861 to Girwar Singh. The facts were not 
before their Lordships in 1905 which would have 
enabled them to decide whether any lands had 
accreted to taluga Mahewa as it was constituted 
at the date of that sanad. The Crown has in 
British India power to grant or to transfer lands, 
and by its grant, or on the transfer, to limit in 
any way it pleases the descent of such lands. 
But a subject has no right to impose upon lands 
or other property any limitation of descent which 
is at variance with the ordinary law of descent 
of property applicable in his case, Sir Edward 
Chamier, then Mr, Ohamier, Judicial Commissioner 
of Oudh, in his judgment on some objections taken 
to the second report of the Qourt of the Sub- 
ordinate Judge, correctly stated the law in this 
respect as to the power of a subject, thus: 
1 take it that it is settled law that a subject 


p 216; 27 A 634; 8 O 0 317;2 


(5) 321 A 203 at 
352; 8 Sar. 791 


OLJ194;90 WN 1000;15 ML J 
(PO. 
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cannot make his property descendible in a manner’ 


not recognised by the ordinary law, and that he 
cannot subject it to a rule of descent such as is 
contained in the primogeniture sanad granted to 
Girwar Singh. If this is so, it appears to me to 
follow that Balbhaddar Singh could not, by ex- 
press declaration, still less by mere volition, 
whether actual or presumed, subject property ac- 
quired by bim to the rule of succession entered 
in the primogeniture sanad granted to Girwar 
Singh” With that statement as tothe law their 
Lordships agree,” i 

_ The learned Counsel for the appellant 
invited our attention ‘to the ruling of their 


Lordships of the Judicial Committee in - 


Murtaza Husain Khan v. Mohammad Yasin 


Ali Khan (6) and cited in support of his. 


contention the following passage from its 
decision -— - 


“The Muhammadan Law makes no distinction 


between ancestral and self-acquired property, and 


recognizes no principle of differentiation in the 


matter of lineal and collateral’ succession, as is 
the case under the Mitakshara, 
inheritance into “unobstructed and obstructed 
heritage.” All classes of property, whether an- 


cestral or self-acquired, follow one rule of devolu- 


which divides : 


tion. If a custom governs the succession to the ` 


ancestral estate, the presumption is that it attaches 


also the personal acquisitions of the last owner. 
left by him on his death; and it is for the person ` 


who asserts that these properties follow a line of 
devolution different from that of the taluga to 
establish if.” 


In our opinion these observations of the ` 
Judicial Committee do not help the appel- . 


lant at all. Inthat case which related to 


the taluga of Deogaon the estate was entered . 


in list 2 of ihe lists prepared under s. 8 of 


the Oudh Estates Act and such estates. are . 


governed by the custom of single heir 
succession. In the case of list 3 estates 
such as the one, with which we are dealing, 
there is no custom of single heir succession, 
and, therefore, as regards the succession to 
the non-talugqdari property, the ordinary rule 


i 


of Muhammadan Law would apply. It was, : 


therefore, that their Lordships held in 
Murtaza Husain Khan v. Muhammad Yasin 
Ali Khan (6) that the plaintiff Murtaza 
Husain Khan had failed to establish that 
the devolution of the non-talugdari property 
was subject to a rule different from. that 
governing the parent estate. 

In Mohammad Sadiq Ali Rhan v. Fakhr 
Jehan Begam (4), which related to a taluq- 
dari estate in Oudh known as Kunwa 
Khera and in which the parties were Shia 
Muhammadans, it was held by their Lord- 
ships of the Judicial Committee that in the 
absence of a declaration by the talugdar 


(6) 36 Ind, Cas 299; 43 I A 269; 20M LT 362; 
14 A L J 1083; 18 Bom, L R 884; 31 M LJ 804; 38 A 


552; (1918) 2M W N 555; 25 O L J 1;,190 0290; | 


1 PL W122; 40L58; 4L W 538. (P Of 
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under s. 32-A of Act ITI of 1910 amending 
Act I of 1869, the appellant's father could 
not annex the properties to the taluga 
~ so as to impose upon them descent by 
primogeniture. Jn this case the custom of 
single heir successicn, alleged by the appel- 
lant, was not proyed, and it was, therefore, 
held that the non-taluqdari property did not 
fcllow the rule of primogeniture governing 
the talugdari estate proper. Dealing with 
the question of accretions to the estate, 
their Lordships of the Privy Council observ- 
ed as follows ;-— 


“ The next question to be considered is the claim , 


by Sadiq Ali toa number of items as accretions to 
the talugdari estate They consist largely of sub- 
ordinate interests in ‘the estate which were owned by 
outsiders’ and had been bought up by Bagar Ali. 
Both Courts in India have rejected his claim to the 
alleged accretione Sadiq Ali appeals against their 
decision and is opposed before the Board by all the 
other paities, Their Lordships think that the claim 
is clearly ‘not maintainable. Both Courts have found 
that there was no intention on the part of Bagar Ali 
to incorporate any of these acquisitions in the taluq- 
dari estaie, and their lordships would not be dis- 
posed to disagree with this finding. But the matter 
does not rest merely’cn the proof or disproof of such 
intention. Apart from the provisions of s. 32-A of 
the Act ‘of 1*€9 as amended in 1910, which it is 
admitted; do not apply in the present case, no in- 
corporation of other property would be possible. 
This is clear on ‘the judgment of the Board in 
Rajendra: Bahadur Singh v. Rani Raghubane 
` Kunwar (3), which has been rightly interpreted by 
the Ohief Court.” - 
_ In out opinion the meaning of this passage 
is that unless a talugdar complies with the 
provisions of s. 32-A of Act I of 1869 
as amended by Act HI of 1910 and by a 
|, registered instrument bearing a non-judicial 
stamp of Rs. 15, executes a document dec- 
laring that tbe immovable property situate 
in the United Provincės, in which he has 
a separate, pérmanent, heritable and trans- 
ferable right, is a part of his estate for the 
purpose-of this-Act, no purchase and no 
accretions made by him to the parent estate 
can be governed by “the provisions as to 
succession contained in s. 22, of Act I-of 
1869. In the judgment of the Chief Court of 
Oudh in Mohammad Sadiq Ali Khan v. 
| Fakhr ‘Jehan Begam (7), at the bottom 
| of p. 12674, of the report occurs the follow- 
ing passage :— 
“ Has the learned trial Judge rightly decided that 
certain acquisitions of larded property made by 
- Nawab Baqar Ali Khan were made by him with the 
intention’ that they should form part of the taluga 
Kunwa Khera, and as such, be considered to go with 
the taluga? 
This plea is taken by Nawab Sadiq Ali Khan, and is 
opposed by all the other parties. Mr. A. P. Sen, on 
-(7) 117 Ind, Oas. 385; GO W N 1251; 3 Luck 521; 
A IR 1929 Oudh 97, 
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behalf of Nawab Fakhr Jahan Begam has argued, that 
no evidence to the effect that Nawab Baqar Ali Khan 
declared his intention to incorporate subsequent 
acquisitions into the taluga of Kunwa’ Khera can 
cause such portion to become part of the ‘estate " 
within the meaning of Act I of 1&69, unless a regie- 
tered declaration had been made by him according to’ 
the provisions of s. 32-A of his intention to incor- 
porate, Section 32-A was added to Act I of 1869 by 
amending legislation in 1910." | 
After an exhaustive review of all tne 


. case-law on the subject, the learned Judges 


proceeded to give their finding on this point 


as follows :— 

“ All these pronouncements are of a date prior to 
the date ofthe decision in Rajendra Bahadur Singh 
v. Rani Raghubans Kunwar (3). So far as we can 
ascertain, their Lordships did not decide the question 
in dispute before us until they decided that last 
appeal. We find the effect of their decision to be that 
no person can by bis own declaration (otherwise than 
by a declaration under s. 32-A-of Act-I of 1:69) or 
by his own volition apply a rule of succession, varying 
the rule provided’ by his personal law, to properties 
not part of the estate granted to him under special 
conditions which vary the rule of succession under 
the personal law in respect of that estate when such 
properties have been acquired by him at a date 
subsequent to the passing of the Act”. 


This interpretation of the judgment of 
their Lordships of the Privy Council in the 
Mahewa case was approved of by their 
Lordships of the Privy Council in their 
decision in Mohammad Sadiq Ali Khan v. 
Fakhr Jehan Begam (4), when their Lord- 
ships observed that their decision in the 
Mahewa case was rightly interpreted by the 
Chief Court. In the face of these pronounce- 
ments it is not necessary for us to discuss 
the old views that prevailed in this Court 
and in that of the Judicial Commissioner 
of Oudh on this point. 

A contention exactly similar to that 
advanced before us by the appellant’s 
learned Counsel in this appeal has been 
negatived by their Lordships of the Privy 
Council in the Kunwa Khera case, and 
therefore, we cannot accede to it in the 
present case, 

The learned Counsel for the appellant 
referred us to Halsbury’s Laws of England, 
Volume 24, para. 615, at p. 332, as also to 
Mulla’s Transfer of Property Act, 1933 
Edition, pp. 506 and 507, and argued on 
the strength of these two authorities that 
the under-proprietary rights in vill- 
age Baseha Patti had been merged in 
the talugdart estate by Mir Kazim 
Husain. In view, however, of the Privy 
Council rulings in the Mahewa case 
and the Kunwa Khera case, we are 
bound to hold that the merger of the less 
estate in the greater estate cannot be 
permitted where the result will be to 
apply a rule of succession to the rest of 
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the estate varying the rule provided by 
the personal law of the parties to whom 
the said estate belongs; in other words, 
the under-proprietary rights purchased by 
Mir Kazim Husain cannot be allowed to 
be merged in the superior proprietary 
rights of the taluqdar of Vaira Qazi, 
because that would be to impose upon 
lands: and . other properties a limitation 
of descent, which is at variance with the 
ordinary law of descent of property ap- 
plicable in the case, and a subject has, 
in the words of their Lordships of the 
Privy Council, no right to impose upon, 
land or other property any such limita- 
tion of descent which is at variance with 
the ordinary law of descent of property 
applicable in his case. It is common 
ground that there is on the record of this 
case no proof of any custom of single 
heir succession in the family of Mir Kazim 
Husain and Musammat Taiyaba Begam in 
respect of the non-taluqdari and talugdari 
properties, ` 

For the reasons given above we uphold 
the findings of the the lower Courts on 
issues Nos. 8 and 9. 

We come next to discuss the plea of 
He judicata raised on behalf of the appel- 
ant, 


The plaintiff, Shahar Banu Begam, was 
not a partiy to the family seltlement 
entered into between the appellant Musam- 
mat Sakina Begam and Saiyid Ali Haider, 
defendant No. 1, nor was the plaintiff 
Shahar Banu Begam a pariy to the suit 
filed by Musammat Sakina Begam against 
the defendant Saiyid Ali Haider: see 
Ex. 29, which is a certified copy of the 
plaint in that litigation, as also the judg- 
ment, Sakina Begam v. Ali Haider 
(8), The appellant knew full 
well that Fatima Begam, the mother of 
Shahar Banu Begam, was an heir of 
Taiyaba Begam to the extent of a four 
anna share, and while suing Ali Haider 
he might well have impleaded Shahar 
Banu Begam in the suit that she filed, 


and her action has been rightly 
characterised by both the lower 
Courts as not being in good faith, 


The contention, that in the previous litiga- 
tion, Saiyid Ali Haider represented Shahar 
Banu. Begam and the estate of Musammat 
Taiyaba Begam, has been repelled by 
both thelower Courts asunder Muhammadan 
Law one heir cannot represent his co-heirs; 


B) 94 Ind, Cas, 1039; A1 R 1926 Oudh 493, 
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(9). It is also to be noted that in the 


former suit the appellant Musammat Sakina. ` 


Begam, won her case on the basis of the 
deed of family settlement entered. into 
between Saiyid Ali Haider and herself. 
It is also to be noted that Ali ‘Haider 


in the former suit claimed the whole estate ` ` 


for himself, and asserted his exclusive title 
to it and repudiated the interests of all 
the other heirs of Musammat Taiyaba 
Begam. In this state of things it cannot 
well be urged that he was representing 
the interests of Musammat Shahar. Banu 


Begam and the other heirs of Wusammat. 


Taiyaba Begam. 


The learned Counsel for the appellant ` 
relies upon para. 4 ofthe plaint in which . 
that mutation. was’ 
effected in favour of Saiyid Ali Haider: 
and possession wasdelivered to him on his. ` 


the plaintiff stated 


behalf as well as on behalf of the other 
co-sharers. 


The fact that Ali Haider was 


in possession both on his own: behalf as‘ 


well as on behalf of the other heirs of 
Musammat Taiyaba Begam, does not mean 
that he also admitted the title of--thé 


other heirs of Musammat Taiyaba Begam.. ` 
As a matter of fact he denied their title 


and claimed to be the sole heir of 
Musammat Taiyaba Begam. The state- 
ment in para. 4 of the plaint, that Saiyid 
Ali Hyder was in possession of the non- 
taluqdari property on behalf of the heirs 


of Musammat Taiyaba Begam, was inserted . - 
in that paragraph in order to obviate the 


plea of adverse possession. that might. 


have been taken by the defendants. We 
are clearly of opinion that 
cumstances of the present case the plaintiff's 
suit is not barred under s. 11 of the 
Code of Civil Procedure and we, therefore, 
uphold the finding of the lower Oourts 


on issue No. 4. 


The result is that this appeal fails and ~ 


is dismissed with costs, 
N. Appeal dismissed. 


Ki 57 Ind, Oas. 523,7 OL J 362; 2 UPL RO 
118. | 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 1 of 1930 
February 27, 1934 
Teg OHAND AND COLDSTREAM, JJ. 
Tur OFFICIAL RECEIVER, 
INSOLVENTS ESTATE, LAHORE, 
“AND ANOTHER —DEFENDANTS—A PPELLANTS 


, versus 
- DIN MOHAMMAD—Puatntirr 
` —RESPÓNDENT 


Partnership—-Parinership-at-will—Intention to dis- 
solve can be inferred from circumstances—Civil Pro- 
cedure Code (Act V of 1908), s. 100—Finding as to 
date of dissolution of partnership—Finding of fact— 
Whether can be challenged in second appeal. 

In the case ofa partnership-at-will the intention to 
dissolve may be inferred from ‘circumstances showing 
that one of the partners had abandoned his interest in 
the concern, Ae 

A finding thata partnership was dissolved on a 
particular date is a finding of fact, conclusive and 
cannot be challenged in second appeal. 


-Letters Patent Appeal against an order 
of Mr. Justice Johnstone, dated Novem- 
ber 4, 1929. 

Mr. H. C.Kumar, for the Appellants. 

Mr. Jeremy, for the Respondents. 

Tek Chand, J.—The parties to this liti- 
gation were partners in a business known 
as the “Eastern Fur and Oarpet Company.” 

„In June 1927, the plaintiff instituted a 
-suit for dissolution of partnership and ren- 
dition of accounts. The defendants pleaded 
the partnership was dissolved on April 1, 
1924, and that the suit was barred under 
Art. 106 of the Indian Limitation Act. The 
plea was upheld by the trial Judge and 
dismissed. This decision was 
affirmed on appeal by the District Judge, 
who recorded a clear finding that the 
partnership had dissolved on April 1, 1924, 
and that the suit was in reality one for 
accounts of a dissolved partnership, 

On second appeal, however, the learned 
Judge in Chambers held that the suit was 
really one by an excluded partner for rendi- 

-tion of accounts and was governed by 


' Art. 120 of the Limitation Act, and was 


within time. He accordingly accepted the 


appeal and remanded the case to the trial. 


Court for disposal of the other issues; 
From this judgment the defendants have 


preferred an appeal under. cl. 10 of the. 
M Letters Patent and on their behalf it has 


been contended . that the finding of the 
learned District Judge that the partner- 
ship had dissolved on April 1, 1924, 


was one of fact and could not be inter- 


ered with on second appeal. In my opinion 


this contention is, well-founded and must. 


prevail. The legrned Counsel for the plaint- 
jff-vespondent conceded that the finding 
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was one of fact, but he urges that it was 
based on a misreading of the pleadings, 
and that there was no evidence in support of 
it. On examining the record, however, L 
find that this contention is without force. 
It is quite clear from the plaint and the 
statement of the plaintiff's Counsel made 
before the issues were framed, that the 
plaintiff had not putin any money in the 
business, that he was only a working part- 
ner, that defendants had ceased financing 
the business and had taken away all the 
goods, that the account books were already 
with them and that the working ceased 
completely since the April 1, 1924, without 
any protest by the plaintiff. From these 
facts, which were admitted by the plaintiff's 
Counsel and the other circumstances, the 
learned District Judge inferred that the 
plaintiff had abandoned his interest in the 
partnership and that it had dissolved on 
April 1, 1924. This inference is one of 
fact, and it cannot be said that it could 
not be fairly and legitimately drawn 
from the admitted facts. There is ample 
authority for this proposition that in the 
case of a partnership-at-will the intention 
to dissolve may be inferred from circums- 
tances showing that one of the partners 
had abandoned his interest in the concern. 

The finding of the learned District Judge 
was, therefore, conclusive and could not be 
challenged in second appeal. On this finding 
the case is governed by Art. 106 and is clear- 
ly barred by time. 

I would accordingly accept this appeal, 
set aside the judgment and decree of the 
learned Judge in Chambers and restore 
that of the District Judge dismissing the 
plaintiff's suit with costs throughout. 

Coldstream, J.—I agree. 

N. Appeal accepted, 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 24 of 1933 
October 31, 1934 

SRIVASTAVA, J. 
MANZOORUDDIN—DEORBE-HOLDER 
— APPELLANT 
versus 
RAM LAL—JcD@MENT-DEBTOR— 
RESPONDENT 

Decree—Construction—Conjlict between two descripe 
tions of subject-matter—Duty of Court to ascertain by 
reference to record or other evidence—Reference to 
plaint~—Whether going behind the decree, _ 

In acase of conflict between two descriptions of 
the subject-matter of the decree the duty of the Court 
is to ascertain by a reference to the record or other 
evidence to which description the decree is intended 
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to apply. It isopen to the Court to refer tothe 
ų plaint to ascertain it and in sucha care there is no 
question ofile Court going bebird the deeree. 
Ganga Prasadv. Subhag Chand (1), applied. 


E. D. A. against a decree of the Addi- 
tional Subordinate Judge, Bara Banki, 
dated Mebruary 4, 1633, upholding that of 
ee Fatehpur, dated Octoter 24, 

Dr. Qutubuddin Ahmad for Mr. Hyder 
Husain, for the Appellant. 

F Mr. Ram Bharosey Lal, for the Respon- 
aent. 


Judgment.—This is an appeal by tbe 
decree-holder against the order dated 
February 4, 1933, of the Additicnal Subordi- 
nate Judgeof Bara Banki affirming the 
order dated October 24, 1932, of the Munsif 
of Fatehpur, District Bara Banki. 

The circumstances which have given rise 
to this appeal are briefly these. The 
decree-holder, who was plaintiff in the 
original suit, sued the defendant-judgment- 
debtor for specific performance of a contract 
for sale. It was alleged in the plaint that 
the defendant had entered into an agree- 
ment with the plaintiff to sell a shop 
numbered 2224 and 2247 corresponding to 
present Nos. 3707 and 3708 covering an 
area of 5 biswansis situate in mohalla 
Rasulpur in gasba Nawabganj in which 
Munnu, son of Parwani Ahir was carrying 
on his shop for sale of milk and sweets. 
In the course of trial the parties referred 
the decision of the suit to an arbitrator, 
who made an award, under which in the 
contingencies which have happened, the 
plaintiff has beccme entitled to possession 
over the shop in dispute and to get a sale 
deed executed in his favour by the defend- 
ant. This award was followed by a decree 
passed in terms of it. When the plaintiff 
made an application to get a sale-deed 
executed by the defendant, the latter filed 
an objection alleging that the area of the 
land covered bythe shopin dispute was 
only 3 biswansis cdd and not 5 biswansis, 
The Munsif appointed a Commissioner who 
went to the spot and prepared a plan which 
shows that an area of 3 biswansis and 
124 hachhwansis only out of Nos. 3707 and 
37U8 is covered by the shop occupied by 
Munnu, con of Parwani and thaf the rest of 
the area of No. 3707 is included in the house 
belonging to the defendant which is in the 
occupation of one Murli as atenant. The 
jearned Munsif himself visited the spot 
and was satisfied that the plan prepared 
py the Commissioner and the report made 
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by him in accordance with it were cor- 
rect. In the result the learned Munsif 
upheld the objection of the defendant- 
judgment-debtor and held that the decree- 
holder was entitled to get a sale deed 
only in respect of the area covered by 
the shop which was in the occupation of 
Munnu. This view has been upheld by 
the learned Subordinate Judge. 

It has been contended before me that 
both the lower Courts have ‘gone wrong in 
entering into an inquiry of the question 
as regards the area covered by that shop 
of Munnu. It has further been” argued 
that the lower Court as Courts of execution 
could not modify the arbitrator’s award 
or go behind the decree passed in 
pursuance of it. On these. grounds it is 
urged that the Courts below were bound 
to get the defendant to execute a sale 
deed in respect of the entire 5 biswansis 
area of Nos. 3707 and 3408, 

In my opinion the appeal has no sub- 
stance and must fai]. Thereis no question 
of the Court going behind the decree of 
the award. As a matter of fact the award 
of the operative part of the decree does 
not contain any description of the shop 
which has been referred to only as the 
shop in dispute. 
to look to the description given in the 
plaint. The findings of the two lower 
Courts show that the language used in 
the plaint applies partly to one set of 
existing facts and partly to another 
existing set of fact, but the whole of it 
does not apply correctly to either. If one 
is to be guided by the description of the 
area of 5 biswansis, the result would be 
that the shop insuit would include part 
of the defendant's house, which is tenanted 
by Murli. If on the other hand the 
description about the shop in suit being 
occupied by Munnu is to be adopted as 
a guide then the decree must be confined to 


It is, theréfore, necessary >‘ 
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an area of 3 biswansis and 124 kachhwansis.. | 


It was held by a Bench of the late Court 
of the Judicial Commissioner of Oudh in 
Ganga Prasad v. Subhag Chand (1), that in 
such a case of conflict between two 
descriptions of the “subject-matter of the 
decree the duty of the Court executing 
the decree is 10 ascertain by a reference 
to the record or other evidence to which 
description the decree was intended to 
apply. I have no hesitation in agreeing 
with the Courts below that the description, 
about the shop in suit being in 
occupation of Munnu is *one which is least 
(1) 25 Ind. Cas. 704; 17 O Q 256;4 OL J 564, 
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likely to have been inserted inadvertently 
or by mistake, and must, therefore, be 
accepted as a more reliable guide for 
identifying the subject-matter of the 
dispute. I am, therefore, of opinion that 
the decision of the lower Court is correct. 

The result is that the appeal fails and 
is dismissed with costs. 


N. Appeal dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 1040 of 1933 
March 29, 1934 


Jat LAL, J. 
INDAR SINGH—Convict—APpPBLLANT 
EMPERO 


VETSUS 
R—RESPONDENT 
Penal Code (Act XLV of 1860), s. 397—Scope of— 
Operation of section ia not confined to case of actual 
causing of injury or attempt to cause injury. 
‘ Section 397, Penal Code is intended to cover the 
case of a person who displays adeadly weapon to 
frighten his victims or their neighbours or who 
makes use ofany deadly weapon for other similar 
purposes, Its operation is not confined to cases 
where the weapon is used actually for causing injury 
or for attempting to cause an injury, to another. 
Cr. A. from the order of the Magistrate, 


Ist Class, Ferozepore, dated July 10, 1933. 


~ Mr. L. Saunders, for the Appellant. 


Mr. Ratan Lal, for the Respondent. 

Judgment.—Indar Singh and Nazir 
Singh appellants in Appeals Nos. 1040 of 
1933 and 38 of 1934, have been convicted 
under s. 379 of the Indian Penal Code, 


| and have both been sentenced to seven 


years’ rigorous imprisonment. 

The dacoity was committed in the house 
of Harnam Singh in village HYariawala, 
on the night of September 17, 1932. Indar 
Singh, it is alleged, carried a gun and 
Nazir Singh a kirpan. Harnam Singh 
was absent from the village and his women- 
folk were in the house. The dacoits got 
| the women to open the door by a subter- 
. fuge and immediately on entering the 
house Indar Singh fired a gun in the air. 
Property including ornaments and clothes 
| Was removed by theculprits. The gun was 
fired again in order tokeep off the neigh- 





bours. 
| he first information report of this inci- 
: dent was made at the Police Station by 
, Santa Singh Lambardar who, however, 
did not go to the house of Harnam Singh 
, first to ascertain what had happened but- 
went to the Police Station on hearing the 
firing of the gun. Consequently no names 
of the culprits wefe mentioned in the first 
information report. 
_ The accused Indar Singh was arrested’ 
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in Bahawalpur and Nazir Singh was arrested 
later. Identification parades were held 
immediately on their arrest and Indar 
Singh has heen identified by Musammat 
Sham Kaur, Musammat Bhagwan Kaur, 
Kundan Singh, Kehr Singh and Munshi 
Singh and also by Ujagar Singh and 
Karnail Singh. Nazir Singh has been 
identified by Musammat Kishen Kaur, 
Kehr Singh, Ujagar Singh and Munshi 
Singh. In my opinion, the conclusion of 
the Magistrate that both these men com- 
mitted the dacoity is correct. 

It is, however, contended, on behalf of 
Indar Singh, that s. 397, Indian Penal Code, 
does not apply to the case of Indar Singh 
because he cannot be held to have ‘used’ 


‘the gun within the meaning of that section. 


Section 397 provides for imprisonment which 
shall not be less than seven years in the 
case of a person who at the time of com- 
mitting robbery or dacoity uses any deadly 


weapon or causes grievous hurt to 
any person, or attempts to cause 
death or grievous hurt to any per- 


son. The learned Counsel contends that 
a person can be held io use a deadly 
“weapon only if he attempts to cause hurt 
to any person with it or if he actually 
causes hurt to any person but it does not 
cover the case ofa person who merely fires 
the gun as in this case to frighten others. 
I am unable to accede to this contention, 
If the interpretation sought to be placed 
on the word “use” by the learned Counsel 
be correct then this word becomes redund- 
ant because the actual assault on a person 
with a deadly weapon must in any case 
fall within the definition of attempting to 
cause death or grievous hurt. In my opin- 
ion this section is intended to cover the 
case of a person who displays a deadly 
weapon to frighten his victims or their 
neighbours or who makes use of any deadly 
weapon for other similar purposes. Its 
operation is not confined to cases where 
the weapon is used actually for causing 
injury or for attempting to cause injury, 
to another. The case of Nazir Singh, how- 
ever, does not appear to be covered by 
s. 397, Indian Penal Code, as it has not 
been established that he made any use 
of the.kirpan. His case more appropriately 
falls under s. 393, Indian Penal Code. ‘The 
sentence in both the cases, however, must 
be at least seven years’ rigorous imprison- 
ment. 

I dismiss the appeals both of Indar 
Singh and Nazir Singh. 


ON Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Appeal No. 286 of 1934 
November 2, 1934. 
Nanavorry AND Tuomas, Jd. 
CHHUTKAU-—APPELLANT 
Versus 
EMPEROR-—ComPLAINANT— 
RESPONDENT 

Fenal Code (Act XLV of 1860), s. 302— Absence 
of legal cvidence based on legal testimony—Con- 
viction for murder, if can be bascd on mere 
suspicions—No eye-witress—Ccnfession reiraciled— 
Blood-stains found on clothes of accused— Conviction, 
tf groper. 

In a murder trial, men’s lives and liberties 
cannot be imperilled upon mere probabilities and 
upon mere suspicions engendered jn the mind of 
the trial Judge. The decision of a Judicial 
Tribunal must rest upon legal evidence based upon 
legal testimony. Where the confession of an accused 
person is retracted and it cannot be used in 
evidence against his co-accused and there is no 
eye-witness of the occurrence and though some 
suspicion may attach against one of the accused 
yet there is no legal proof of his guilt, the accused can- 
not be convicted on the mere finding of blood-stains 
on his clothes, Where the trial Judge has allowed 
his imagination to play upon the facts of the case 
and he has filled up the gaps in the evidence 
adduced on behalf of the prosecution by making 
presumptions against the accused, no conviction can 
be based on mere suspicions. 


Gr. A. against an order of the Additional 
TTN Judge, Kheri, dated August 25, 
1934. : 

Mr. H. S. Gupta, Government Advocate, 
for the Crown. 


Judgment.—These are two connected 
jail appeals filed by Chhutkau Lcdh and 
Mohan Lal: Lodh, respectively, against the 
judgment of the learned Additional Sessions 
Judge of Kheri convicting Chhutkau of 
an offence under s. 302, Indian Penal 
Ccde and Mohan Lal ofan offence under 
B. 302 read with s. 114 ofthe Indian Penal 
Code and sentencing both of them to 
transportation for life. 

We have heard the learned Government 
Advocate and examined the evidence on 
therecord. The story of the prosecution is 
briefly as follows :— 

Sometime in May 1934, the deceased 
Chhidwa Lodh, a boy of about 15 or 16 
years of age was seen by Bishnu com- 
mitting adultery with MusammatSidhanie, 
the wife of Chhutkau, appellant, and 
sister of Mohan Lal, appellant. Bisbnu 
went and told the mother of the boy 
Chhidwa of the latter’s licentious conduct. 
The rumour of the story that Musammat 
Sidhania, wife of Chhutkau had been 
seen committing ‘adultery with Chhidwa 
Lodh soon spread in the village and 
reached the egrs of her husband, Chhutkau, 
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who lived in Shankarpur, è village close 
by. Chhutkau came and took away his 
wife from her parental home and he came 
to the house of .Chhidwa and threatened 
to kill bim. Chhidwa was fortunately 
not present at thetime. About a fortnight 
later on May 28, 1934, Chhidwa was found 
murdered near the jamadar’s pond about 
three furlongs from the abadi or populated 


X 


\ 


sile of village Bajhera. It is alleged that ` 


on that evening the boy Chhidwa had 
gone to smoke as usual at the house of 
Mangre Mahatia at about 2 gharis after 
sunset-and was never seen alive after 
that. His mother Musammat Jokhana had 
gone out that evening tosing somewhere, 
When she returned later at night, she 
found that her son had not returned. 
She made inquiries from the neighbours 
but could get no information about her 
son. In the morning of May 29, 1934, 
ehe again made a search for him and 
then she learnt that the shirt of her son 
Chhidwa waslying inthe jungle near the 
jamadar’s pond and then she came across 
the dead body of her son lying in the 
adjoining field. The chawkidar was cent 
for and he accompanied Musammat 


Jokhana to the Police Station Bhira and < 


a report was made at that station at 
about 6 r. m. on May 29, 1934. Sub- 
Inspector, Mahboob Ali Khan arrived on 
ihe spot and prepared the inquest report 
and sent the corpse to the Hospital at 


| 





Lakhimpur, for post mortem examination. >. 


He also prepared asite plan. He recovered 
a plough share from Chhutkau. He there- 
upon arrested Chhutkau on the evening 
of May 30, 1934, He took the dhoti and 


saluka which belonged to Obhutkau into ' 


his custody as they were found stained 
with blood. He arrested Mohan Lal on 
May 31, 1934, and Mohan Lal was sent 
to Lakhimpur for the recording 
confession. 
recorded on June 3, 1934, After com- 
pleting his investigation, the Sub-Inspec- 
tor, ahboob - Ali Khan, prosecuted 
Chhutkau and Mohan Lal on a charge 
of murder under s. 
Code, 


The evidence of the Civil Surgeon of 
Lakhimpur and the post mortem report 
fully prove that in respect of the death 
of Chhidwa, an offence of murder punish- 
able under s, 302, Indian Penal Code, had 
been committed, . 


The next point for ‘consideration is 
Whether the charge of murder has been 


302, Indian Penal - 
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of his- 
Mohan Lals confession was . 
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Do put inthe mouth of Musammat 
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brought home to both these appellants, 
There is absolutely no direct evidenceon 
the record to prove the guilt of 
either appellant, The retracted confession 
of Mohan Lal, even if it be believed to 
be true, will not prove the charge of 
murder against him. In that confession 
Mohan Ial simply states that he merely 
was present at the commission of the 
murder of Chhidwa by Chhutkau. He 
himself took no part in the commission 
of the murder. The confession does not in- 
criminate Mohan Lal at all. Its truth 
has been denied by Mohan Lal and we 
have no hesitation in holding that this 
confession of Mohan Lal which has been 
retracted by him cannot be used in evidence 
against his co-accused Chhutkau. There is 
no eye-witness of the occurrence and though 
some suspicion may attach against 
Chhutkau, there is no legal proof of his 
guilt. The plough share or phar recovered 
from Chhutkau was not stained with 
blood and the alleged statement of 
Chhutkau made to the Police Officer that 
it was the weapon with which Ohhidwa 
was murdered by him is clearly not 
admissible in evidence. The blood stains 
seen on the dhoti and saluka of Chhutkau 
have been explained by him to have been 
caused by the horns of a bullock attack- 
ing him, Whether that explanation be 
accepted as true or not, Chhutkau cannot 
be convicted of the murder of Chhidwa 


upon the mere finding of blood-stains on . 


The extra-judicial confession 
Sidhania, 
the wife of Chhutkau, cannot also be 
accepted by us as true, There is absolutely 
nothing on the record to justify the 
conviction of both the accused on the 
capital charge of murder. The learned 
Additional Sessions Judge has allowed 
his imagination to play upon the facts 
of the case and he has filled up the gaps 
in the evidence adduced on behalf on the 
by making presumptions 
against the accused. In a murder trial, 
men’s lives and liberties cannot be im- 
perilled upon mere probabilities and upon 
mere suspicions engendered in the mind 
of the trial Judge. In the words of their 
the Privy Council, the 
decision of a Judicial Tribunal must rest 
upon legal evidence based upon legal 
testimony. In the present case, there is 


his clothes. 


> not an iota of evidence on the record to. 


„Prove the guilt of these two appellants 
although suspicign may attach against 
Chhutkau Lodh. These suspicions cannot 
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be the basis for his conviction on a capital 
charge of murder. 

For the reasons given above, we allow 
these two appeals, set aside the convictions 
and sentences passed upon the two appel- 
lants, Chhutkau and Mohan Lal, acquit 
them of the offences charged and order 
their immediate release. 

N. Conviction set aside, 





LAHORE HIGH COURT i 
Civil Revision Petition No. 549 of 1934 
October 10, 1934 
DIN MUHAMMAD, J. 
FEROZE-UD-DIN—DEFENDANT 
—APPELLANT 


versus 
Diwan HARBHAGWAN NANDA— 
PLAINTIFF—RESPONDENT 
Jurisdiction—Suit for possession of land— Market 
value—Judge trying the case finding that value of 
suit exceeds his jurisdiction—Proper order to be 
passed—Proceedings before him, if coram non judice. 
In a suit for possession of land, itis the market 
value of the land that determinesthe jurisdiction of 
the Court. Wherein a suit the Judge trying the 
case finds thatthe valueof thesuit exceeds his 
jurisdiction, the proceedings before him are coram 
non judice and the order to be passed is to direct 
the plaint to be presented toa proper Court thaving 
jurisdiction in the matter. Durga Das v. Nihal Chand 
()and Radha Kishen v. Kidar Nath (*), referred 


to, 

©. R. P. of the. order of the Additional 
District Judge, Lahore, dated April 30, 1934, 
reversing that of the Subordinate Judge, 
Fourth Class, Lahore with Judge, Small 
Cause Court powers, dated March 28, 
1934. 

Dr. Shuja-ud-Din, for the Petitioner. 

Judgment.—The appeal was admitted 
asa petition for revision and the only 
point involved in this case is, whether the 
Jearned Subordinate Judge had jurisdiction 
to entertain this suit or not. Ile himself 
came to the conclusion that he had not, and 
ordered the plaint to be presented to a 
proper Court having jurisdiction in the’ 
matter. The learned Additional District 
Judge, however, holds that the proceedings 
before the Subcrdinate Judge were not: 
coram non judice and were quite valid, 
but asthe value ofthe property involved 
in the case was not less than Rs, 10,000 
he remanded the case to the Court of the - 
Subordinate Judge, First Class, to proceed 
with it from the stage it had reached before 
the Subordinate Judge heard arguments 


and returned the plaint. 


before me contends that 


The petitioner 
as the 


this order is illegal inasmuch 
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Subordinate Judge had no jurisdiction to 
entertain the suit and, therefore, all pro- 
ceedings taken before him were coram 
non judice, and as such, null. and void. 
The first question to determine is what is 
the value of the suit for the purpose of 
jurisdiction. In Durga Das v. Nihal 
Chand 110 Ind. Cas. 319 (1) Jai Lal J, held 
that, in a suit for possession of land, it 
is the market value of the land that 
determines the jurisdiction of the Court. 
It is common ground that the market value 
of the land is in no way less than Rs. 10,000. 
It is clear, therefore, that the Subordinate 
Judge, Fourth Class,whose jurisdiction was 
limited to Rs. 1,000 only had no jurisdic- 
tion to entertain the suit. In these 
circumstances the case is clearly govern- 
ed by Radha Kishan v. Kidar Nath (2). 
It was observed by Sir Arthur Raid, Kt., 
©. J., that, where in a suit the Munsif 
trying the case finds that the value of 
fhe suit exceeds his jurisdiction, the 
proceedings before him are coram non 
judice. I, therefore, hold that the order of 
the Subordinate Judge wasthe more proper 
order of the two and, accepting this 
petition, set aside the order of the learned 
Additional District Judge and direct the 
plaintiff to present his plaint to a proper 
Court having jurisdiction in the matter. 


Í Order set aside. 
(1) 110 Ind, Cas. 319. K 
oe 15 Ind. Cas. 773; 96 P R1912;521 PW R 





OUDH CHIEF COURT 
First Civil Appeals Nos. 27 and 28 and 
Miscellaneous Application No, 20 of 1932 
- October 25, 1934 
Kine, O. J. AND SRIVASTAVA, J. 
FAZAL MOHAMMAD KHAN — 
PLAINTIFE— APPELLANT 


i versus 
ALI MOHAMMAD KHAN anp OTHERS 


— DEFENDANTS—RESPONDENTS 
Abatement—Co-sharers—Suit for partition— Death 
of ga of hes respondents in appeal—Non-implead- 
ing of legal representatives in time— i 
abates wholly—Joint tenants, nee Ppa, 4) 
-In a suit for partition every one of the co- 
sharers is a necessary party. Where some of the 
respondents to an appeal on such a suit are dead 
and no steps have been taken Within the 
prescribed period to bring the name of their legal 
representatives upon the record, it will be impossible 
to decree the appeal against the other respondents 
when the decree must hold good as against th 
legil Teprenontatiyes o e deceased respondents 
who are co-sharers with the re ini 
bby gear) spondents remaining 
When an appeal has abated against 


tenants it is impossible that the appeal certain 
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proceed against the surviving joint tenants, whose 
names remain upon the record as respondents. 
It is impossible for the appeal to proceed when 
the result might be that certain joint tenants or 
joint under-proprietors should be held to have one 
class of rights in one area of land whereas others 
should be held to have a different right or to 
hold a lesser or greater amount of land. Midnapore 
Zemindari Co., Lid v. Amulya Nath Roy Chowdhury 
(2, Walt Muhammad v. Barkhurdar (3), 
applied. 


F. C. A. & Mis. A. against the decree of 
the Assistant Collector, First Class, Gonda, 
dated March 26, 1931. l 


Mr. Mohammad Ayub, for the Appellant. 

Messrs. Bindeshri Prasad, Rameshwar 
Dayal, Kothari Vithal Das and Radha 
Krishna, for the Respondents. 


Judgment.—These three appeals arise 
out of an application for partition of a 
zamindari share. The Assistant Collector 
decided certain portions of proprietary 
title and these three appeals are directed 
against certain points decided by him. 

A preliminary objection has been taken 
that the appeals have abated in toto, or 
that in any case it is impossible to proceed 
with the appeals, because in each case 
one or more of the respondents has died 
during the pendency of the appeal and 
no steps have been taken within the 
prescribed period to bring the names of 
his legal representatives upon the 
record, 

It is admitted that in each of these 
three appeals the appeal has abated against 
one or more respondents. The question is 


_whether in such circumstances the appeals 


have aba'ed in toto, or whether the appeals 
can be proceeded with as against the 
surviving respondents whose names remain 
on the record. ` 

In a suit for partition it is undisputed 
that every one of the co-sharers is a 
necessary party. We think that it would 
be impossible to decree the appeal against 


certain respondents when the decree of. 


the Assistant Collector must hold good as 
against the legal representatives of the 
deceased respondents who are co- sharers 
with the respondents remaining upon the 
record. We may consider the effect of 
the abalements asagainst certain respond- 
ents with more particular reference to the 
facts 

lu Appeal No. 27 the purpose of the 
appeal is to reduce the area found to be 
held by certain persons in under- proprietary 
right. 
an area of 394°92 acres was held by certain 
ke 4 e . 


The Assistant Collector found that N 
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persons as under-proprietors: The plaintiff 
who is the appellant in Appeal No. 27 


_ challenges this finding and urges that a 


lesser area is held by the opposite party 
in under-proprietary right. Now if the 
appeal were allowed as against those respond- 
ents who are upon the record, what would 
be tbe result? It would mean that the 
respondents, upon the record, are under- 
proprietary co-sharers in only 344 acres 
(or whatever lesser amount might be found 
by this Court), whereas the legal representa- 
tives of the deceased co-sharers against 
whom the appeal has abated would remain 
Go-sharers in the whole area of 39192 
acres. We think that such conflicting: 
decisions would be anomalous and it would 
be impossible to carry out the partition 
on such lines. 

_ The same difficulty would arise regard- 
ing the tenure of 208°03 acres of land.. 
The Assistant Collector has found that 
certain persons hold this land as tenants 
with special rights and not as ordinary 
statutory tenants or as perpetual lessees. 
The appellant in Appeal No. 27 challenges 
the finding on this point-and contends 
that the tenants have got no special rights 
but are merely ordinary tenants. As the 
appeal has abated against certain of 


[these ‘tenants, we hold that it is impossible 


that the appeal Should proceed against, 
the surviving joint tenants, whose names 
remain upon the record as . respondents. 
We think it is impossible for the appeal’ 
to proceed when the result might be that. 
certain joint tenants or “joint under- 
proprietors should be held to have one. 
class of rights in one area of land, whereas 
others should be held to have a different’ 
right or to hold a lesseror gieater amount 
of land. l l 
‘Authority has been shown to us for a 
view that in a case of this sort it is. 
impossible for the appeal to proceed and’ 
it should be. held’ that all the appeals, 


_ -have abated. The decision in the case of 


` 


i 


Raj Chander Sen v: Ganga Das Seal (1), 
i$ in point. The suit was in substance 
for the winding up of a partnership’ 
business and fortaking of accounts thereof. 
During the pendency of the appeal aguinst 
the decree of the trial Court, certain of 
the respondents died. and the appeal abated 
as against them. The question was whe- 
ther, the appeal could proceed in the absence 


, of the representatives of those deceased 


respondents. Their’ Lordships of the 
QC) SU IA TI; 31 Q 487; .1A LJ 145;80WN 
442; 14 M L J 147; 8 Sar 623 (P. 0.) Bo as 
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Judicial Committes observed :— oa 

“It is not disputed that the right to sue did: 
not survive against the other defendants alone, 
nor could it be successfully contended that the 
appeals could proceed in the absence of a representa- 
tive of Abhoy Churn Ohowdhry,” 

Their Lordships held that in the cir- 
cumstances the appeals were perfectly 
idle. In this case also we think that it 
is impossible for the appeals to proceed 
in the absence of the representatives of. 
the ceceased respondents against whom the 
appeals have abated. 

A similar view was taken by the Calcutta 
High Court in the case of Midnapur 
Zamindary Co., Lid. v. Amulya Nath Roy 
Chowdhury (2). In that case several co- 
plaintiffs sued the defendants for joint 
Possession and obtained a decree. The 
defendants-appellants failed to substitute 
in time the legal representative of one of 
the: plaintiffs-respondents who had died 
during the pendency of the second appeal 
to the High Court. At the hearing of the 
second appeal the respondents took a 
preliminary objection that the appeal 
could not proceed against the other co- 
respondents in the absence of the dead. 
eo-respondents, or his duly substituted 
representative. Their Lordships held that 
the appeal abated-as a -whole. Page, J. 
made the following observations: at page 
756* which appear to be -applicable to this. 
case :— E - 
.“Whether or not the appeal abates as against the’ 
deceased respondent only or as a whole ‘must 
depend upon the particular circumstances of each’ 
case, the test to be applied being whether in the- 
absence of the respondent against whom the appeal 
has abated, the appeal can proceed.” : 

We may also refer to a decision of the; 
Lahore’ High Court in Walt Muhammad v. 
Barkhurdar (3). In that case the plaintiffs: 
sued 43 persons for a declaration to the’ 
effect that they were not entitled to have’ 
any share in the shamilat of a certain 
village and that the plaintiffs were the- 
exclusive owners thereof. The suit having 
been dismissed by the trial Court the 
plaintiffs filed a first appeal in the High 
Court. Some of the defendant-respondents - 
died during the pendency of the appeal 
and no application was made to’ 
bring their legal representatives on the 
record within thetime prescribed by law. 
It was urged by the respondents that ‘the 
appeal had, therefore, abated. It was 


(2) 95 Ind. Oas, 649; 53 O 752; 43 O L J 401; A 
1 R 1926 Cal, 893. 

(3) 86 Ind. Cas. 592; 5 L 429; 6 LLJ 360;1L0 
482; ALR 1925 Lah 124. 
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held that the appellants were under a neces- 
sity of impleading all the persons who were 
parties in the Court below and had obtain- 
ed a decree in their favour and that if 
any of them died during the pendency 
of the appeal and no steps were taken by 
the appellants to bring the legal representa- 
tives on the record within the time prescrib- 
ed by law, the appeal abated in toto. It 
may be noted that the decision of the 
Assistant Collector regarding the under- 
proprietary right and the nature of the 
tenure ofthe tenantsis in the nature ofa 
declaratory decree and the decision in 
the Lahore case is directly applicable. 

Taking ihe view thatthe appeals cannot 
proceed in the absence of the legal 
representatives of those respondents against 
whom the appeals have abated, we dismiss 
the appeals with costs. 


N. Appeal dismissed. 


_____ RANGOON HIGH COURT 
Civil Revision Application No. 347 of 1933 
April 23 , 1934 
DUNKLEY, J. 
MOTIRAM— APPLICANT 
VETSUS 
DAW HNIN E AND OTHERS—RESFONDENTS 
` Civil Procedure Code (Act V of 1908), ss, 53, 2 (11) 
—Decree against legal representative—Proof of prop- 
erty of deceased in their hands, if essential— 
Allegation that the other has intermeddled with estate 
of deceased — Burden of proof — Registration Act 
(XVI of 1908), s. 49—Mortgage deed unregistered— 
Evidentiary value of—Burmese Buddhist Law— 
Legal ji Asan of apana male—Widow, 

A person is entitled to sue the legal representati 
of his deceased debtor and to Fotai a ER 
against them without proving that any assets have 
come into their bande, or even that the deceased 
debtor left any assets. Girdharilal Krishnavalabh 
v. Bai Shiv (1) and Lallu Bhagvan v. Tribhuvan 
Motiram (2), relied on. 

Where it is allegedon behalf of the plaintiff that 
they are the legal representatives of the debtor with- 
in the meaning of cl. (11), e. 2, Civil Procedure Code 
in thatthey have intermeddled with the estate of 
the deceased, inorderto bring them within the 
terms of this clause the onus is upon the plaintiff 
to establish that they had intermeddled with the 
estate of the deceased, i. e., with the property belong- 
ing to the deceased af the time of his death. It 
would not sufficeto show that they are or hava 
been in possession of property which the deceased 
. debtor owned at some time prior to his death. 

The mortgage deed is on account of lack of regis- 
tration, inadmissible to prove the alleged mortgage 
of certain land, but as proof of the loan it ig relevant 
and extremely cogent evidence, 

The légal representative: (i. e, the person: who 
inlaw represents the estate of the deceased) of a 
deceased Burmese Buddhist male is -his widow. 
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O. R. A. against the decree of the Dis- 
trict Judge, Myitkyina, dated June 5, 1933. 
Mr. K.C. Sanyal, for the Applicant. 
Mr. Mg Htin Aung, for the Respondents: 
Order.—The plaintiff-applicant brought 
a suit in the Township Court of Mogaung 
for the recovery of a sum of Rs. 210 being 
the amount of a debt due to him by a 
certainman Maung Htun Mya deceased: 
The defendants-respondents were sued by, 
him as being the legal representatives of 
the deceased Maung Htun Mya. The 
learned Township Judge who tried the 
suit entirely misunderstood its nature. 
There were only two issues for decision. 
They were first, whether Maung Htun Mya 
atthe time of his death was indebted in 
this amount tothe applicant, and secondly, 
whether the three respondents are the 
legal representatives of Maung Htun Mya, 
The learned Township Judge dismissed 
the suit on the ground that it was not 


proved that any property of the deceased’ 


Maung Htun Mya had come into the hands 
of either of the respondents, but this is 
an entirely irrelevant consideration. A 


person is entitled tosue the legal repre- 


sentatives of his deceased debtor and to 
obtain a decree against them without 
proving that any assets have 
their 
debtor left any assets: 


to 


come into 
hands, {cr even that the deceased’ 
see Girdharilal, 


Krishnavalabh v. Bai Shiv (1) and Lallu 


Bhagvan v. Tribhuran Motriram (2). 

The learned Additional District Judge, 
on appeal animadverted upon” the’ docu- 
ment which was the repository of the terms 
of the loan made by the 
Maung Htun Mya. Because this document 
was not registered he held that (to usé his 
own words) “itis: not worth the paper on 
which itis written.” 
fact that the applicant did not bring a 
mortgage suit. The document in question 
might perhaps, on accountoflack of re- 
gistration, Le inadmissible to 
alleged mortgage of certain land, but as 
proof of the loan itis relevant and extreme- 
ly cogent evidence. Coupled with the 
evidence of the applicant, and in the 
absence of any rebutting evidence on the 
part of the - respondents it is sufficient to 
establish that Maung Htun Mya did take 


prove the 


applicant to’ 


He overlooked ` the’ 


í 


this loan from the applicant. In regard to ` 


the two real issues which arise in the 


suit it has certainly been established that’, 


the amount for which the suit“was brought 

was due by the 
(1) 8 B 309,” i 
(2) 13 B 653, 


deceased’ Htun Mya to 5 


~ 


bahan 
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the applicant. The question whether the - 
defendants-respondents are the legal re- 
presentatives of Hiun Mya was not dealt 
with at all by the learned Township Judge, 
but the. learned Additional District Judge 
has ‘held’'that it has not been established 
that thay are the legal -representatives of 
the deceased. ; 
“ How he has-come to this conclusion in 
regard’‘to ‘the third defendant-respondent, 
who is the widow of the deceased, I cannot 
concéive. The deceased and the respondent 
are plainly Burmese Buddhists, and the 
légal representatives (i. e., the person who 
in law represents the estate of the de- 
ceased) of a deceased Burmese Buddhist 
male ishis widow. A decree should un- 
doubtedly have been passed against res- 
pondent No. 3 in her representative capa- 
city. The other two respondents are re- 
latives of the deceased, who, admittedly, 
are not his heirs, But it is alleged on 
behalf ofthe applicant that they are his 
legal representatives within the meaning of 
cl. (11), 8. 2, Civil Procedure Code, in that 
they have intermeddled with the estate of 
the deceased. Now, in order to bring them 
within the terms of this clause the onus 
was upon the plaintiff-applicant to establish 
that they had intermeddled with the estate 
of the deceased, 7. e, with the property 
belonging to the deceased at the time of 
his death. It would not suffice to show 
that they are or have been in possession 
of property which Maung Htun Mya 
owned at some time prior to his death. In 
regard to respondent No.1, Daw Hnin E, 
there is no evidence at all beyond the 
bare btatement ofthe applicant, that she 
has never been in possession of any prop- 
erty of which Htun Mya was ever pos- 
sessed. Consequently so far as she is 
concerned, the fact of her representative 
character was not established, and the suit 
against her was rightly dismissed. 

As regards respondent No. 2, Maung Po 
Si, he admits that he ‘is in possession of 
certain land which at one time belonged | 
to Maung Htun Mya. He says that he 
obtained this land from Maung Htun Mya, 
who handed it over to him in settlement of 
a debt several years before the latter's 
death. There is noevidence to contradict 
his statement that he came into possession 
of this land prior to Maung Htun Mya’s 
death, and,.in fact, he has called some. 
evidence in support of this assertion. All 
that. the plaintiff-applicant has established 
is that Maung Po Si is-now in possession 
of thislagd butthat is not sufficient to 


GAILU ¥. LEKHA SINGH 


57 


prove that Po Siis a legal representative 
of Htun Mya within the meaning ofs. 2 
(11), Civil Procedure Code. In order to 
prove this the applicant had to establish 
that Maung Po Si cameinto possession of 
this land after Htun Mya’s death and that 
the land was part of the estate left by 
Htun Mya atthe time of his death. Con- 
sequently it must be held that it has 
not’ been proved that Po Si is a legal 
representative of the deceased and the 
suit against him must fail also. This 
application therefore fails in regard to 
respondents Nos. 1 and 2 and is dismissed. 
against them with costs, In regard to, 
respondent No. 3, the application succeeds 
and the applicant will obtain a decree 
against her in her representative capacity 
for the amount claimed, viz., Rs. 210 with. 
costs in all Courts. 
D, Application partly suczeeds, 


OUDH CHIEF COURT 
Second Civil Appeal No. 101 of 1933 
October 25, 1934 
NANAVUTTY AND Zia-UL-Hasan, JJ. 
GAILU alias DALAT AND oTHERS— 
PLAINTIFFS— APPELLANTS 
VETSUS 
LEKHA SINGH AND OTHERS— 
DEFENDA NTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O; XXI, 
rr.62, 66 -Difference between the two rules—Court 
finding after due enquiry that property is subject 
to mortgage—Auction-purchaser, if can question mort- 


ge. 

itis clear from the phrase “subject to such | 
mortgage” in O. XXI, r. 62, Civil Procedure Code, ° 
that the Civil Procedure Code makes a distinction: 
between thecase in which property is expressly sold 
subject toa mortgage and the case in which notice . 
of an alleged mortgage is given in the proclama- 
tion of sale under O.XXI,r. €6 of the Code, In 
the former case the Court, after being satisfied 
of the existence of the mortgage, sells only the 
judgment-debtor’s equity of redemption. In other 
worde, the purchaser at such a sale buys the 
property subject tothe mortgage. In the latter 
case he buysthe property with notice of the mort- 
gage andsubjectto such risk as the notice might 
involve. Inthe latter case the executing Court 
does not decide whether the mortgage subsists or 
not. Such being thecase, if there isin reality a 
subsisting mortgage, then the purchaser has to 
redeemit. If, on theother hand, the mortgage 
specified in the proclamation of sale turns out to be 
invalid, the purchaser acquires the property free 
from liability of the mortgage. But where after a 
due enquiry by the executing Court, that Court finds 
that the property sought to be soldis subject to 
a mortgage, then the auction purchaser js not at 
liberty to question that mortgage, but he buys the 
property subject to that mortgage or charge. Wazir 
Hussain v. Beni Madho (1), referred to, Sant Bakhsh 
v. Nadir Mirza (2), dissentedfrom, [p. 58, col. 2.] 
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The difference between the two rr. 62 and 66, of O,XXI, 
is, therefore, fundamental and it cannot be said that 
the effect ofthe entry in the salecertificate that the 
property is liable to some incumbrance is the same 
asthe entry oftheencumbrance under r. 66; it is 
not open to the auction purchaser to challenge the 
validity andthe existence of the mortgage subject to 
which he got the property at the auction sale. Shib 
Kunwar Singh v. Sheo Prasad Singh (4), followed. 
[p. 59, col 1.] , 

S. O. A, against the order of the Sub- 
Judge, Hardoi, dated December 23, 1932, 

Mr. H. Husain, for the Appellant. 

Mr. Radha Krishna, for the Respondent. 


dJudgment.—This is a plaintiffs’ appeal 
arising out ofa suit forthe sale of a four 
biswansis share in village Lilwal on the 
basis of a mortgage-deed for Rs. 300 exe- 
cuted by Hulas Singh, the deceased father 
of defendants Nos.1, 2 and 3, in favour of 
Gailu and Badal Shah, the deceased father 
of plaintiffs Nos. 2and 3. 

One Hulasi owned the property in suit, 
17 biswansis of which were said tobe an- 
cestral property and4 biswansis self-ac- 
quired property. On August 16, 1915, 
Hulasi mortgaged 17 biswansis to one Bakh- 
tawar Lal for five years (Ex. E-1) and he 
mortgaged on June 22,1917, 4 biswansis 
to the plaintiff No. 1Gailu and Badal Shah, 

“the father of plaintiffs Nos. 2 and 3 (Ex.1). 
On February 20, 1930, Bakhtawar Lal, mort- 
gagee putthe property to sale in execution 
ofa simple money decree and defendants 
Nos. 5 and 6 purchased 12 biswansis out of 
17 biswansis of the property subject to the 
plaintifs mortgage. On August 7, 193), 
defendants Nos. 5 and 6 redeemed Bakhta- 
war Lal mortgagee (see Ex. 3) and executed 
afresh mortgage in favonr of Bakhtawar 
Lal. On June 21, 1932, the present suit was 
filed for sale of the four biswansis share in 
village Lilwal onthe basis of the mortgage 
deed (Ex. 1) of June 22, 1917, on the allega- 
tion that defendants Nos. 5 and 6 are bound 
by the mortgage of the plaintiffs and they 
impleaded them as subsequent mortgagees, 
The defence was that the plaintiffs’ prop- 
erty was different from that held by them. 
The trial Court of the Munsif of Hardoi 
North decreed the plaintiffs’ suit. In ap- 
peal the learned Subordinate Judge of 
Hardoi allowed the appeal of defendants 
Nos. 5 and 6 with costs, and modified the 
decree of the lower Court by discharging 
defendants Nos.5 and 6 as unnecessary 
parties, to thesuit. The plaintiffs have, 
therefo:e, filed this second appeal challeng- 
ing the correctness of the decision of the 
lower Appellate Court and praying that the 
decree of the lower Appellate Court be 
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discharged and that of the first Court 
tored in toto. 

The sole point for determination in this 
appealis whether the plaintiffgare entitled 
to sell the property in suit, in other words, 
whether the defendants Nos. 5 and 6 pur- 
chased the property at the auction sale sub- 
ject to the plaintiffs’ mortgage, and as 
such, are bound to pay the plaintiffs’ money. 
Both the lower Courts have held that the 
property in suit was purchased by the 
defendants Nos.5 and 6 _ subject to the 


Tes- 


plaintiffs’ mortgage under O. XXT, r. 62 of 


the Code of Civil Procedure. The finding 
on this point of both the Courts is clear and 
unanimous. 
of Civil Procedure runs as follows :— 

“Where the Court is satisfied that the prop- 
erty is subject to a mortgage or charge in favour 
of some person notin possession, and thinks fit 
to continue the attachment, it may doso, subject to 
such mortgage or charge.” 

It is clear from the phrase “subject to 
such mortgage” thatthe Civil Procedure 
Code, makes a distinction between the 
case in which propertyis expressly sold 
subject to a mortzage and the case in which 
notice ofan alleged mortgage is given in 
the proclamation of sale under O. XXT, 
r. 66 of the Code. 
Court, after being satisfied of the existence 
of the mortgage, sells only the 
debtor's equity of redemption. In other 
words, the purchaser at such a sale buys 


the property subject to the mortgage. In- 
the latter case he buys the property with: 
notice of the mortgage and subject to such” 
In the’ 


risk asthe notice might involve. 
latter case the executing Court does not 
decide whether the mortgage subsists or 
not. Such being the case, if there is in 
reality a subsisting 
purchaser has to redeem it. If, on 
other hand,ths mortgage specified in the 


proclamation of sale turns out to be invalid, 
acquires the property free’ 


the purchaser 
from liability of the mortgage. But where 
after a due enquiry by the executing Court, 
that Court finds that the 


the auction purchaser is not at liberty to 
question that mortgage, but he buys the pro- 
perty subject to that mortgage or charge. In 
Wazir Hussain v. Beni Madho (1: to -which 
one of us was a party, it was held that the 
mere fact that incumbrances were noted ina 
sale proclamation for theinformation of an 
auction purchaserand were subsequently 
noted in the sale certificate, did not estab- 

(1) 128 Ind, Oas. 389; 7 OWN 676; A I 'R1°3) 
Oudh 362; Ind, Rul, (1930) Oudh 357, e 


gN 


Order XXI, r. 62 of the Code 


In the former case the 


judgment- 


mortgage, then the 
the 


property sought 
to besold issubject to a mortgage, then 


hese 


ZR 
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that the property was 
sold subject to the incumbrances. That 
was acasein which the Court caused a 
proclamation of the proposed sale to be 
made in which proclamation the incumb- 
rance to which the property was liable 
was noted. In that case there was no 
enquiry made by the executing Court as to 
the existence of the incumbrance to which 
the property was said to be liable. In the 
present case it is admitted by both parties 
and found asafact by both the lower 
Oourts that an order wasmade by the exe- 
cuting Court under O. XXI, r. 62 of the 
Code, that isto say after the Court had sa- 
tisfied itself that the property was subject 
to the mortgage of the plaintiffs. 

The learned Counsel for the respondents 
relied upon a single Judge decision of the 
late Court of the Judicial Commissioner 
Oudh in Sant Bakhsh v. Nadir Mirza (2). 
In that case it was held that when an entry 
ismadeinthe sale proclamation under 
r. 66, sub-r. 2, cl. (e) of O. XXI of the Code 
of Civil Procedure, whether that entry is 
founded on an action of the Court taken 
under r. 62 or on the basis of a report from 
the Registration Office, the effect of the 
entry in both cases is the same. With great 
respect to the learned Judge who decided 
that- case we find ourselves unable to. accept 
that view. When a Civil Court in exeéu- 
tion proceedings holds under O. XXI, r. 62, 
of the Code of Civil Procedure that the 
property sought to be sold is subject to a 
mortgage or charge in favour of some 
person not in possession, it does so only 
after it has held an enquiry into the matter 
and has satisfied itself that that is the 
fact. In the other case under O. XXI, 
r. 66, Civil Procedure Code, where it enters 
in the sale proclamation the fact that the 
property is liable to an incumbrance, it 
does not*make any such enquiry and has 
not satisfied itself as to the existence of 
otherwise of the alleged incumbrance on 
the property sought to be sold. The differ- 
ence between the two rr. 62 and 66, is 
therefore fundamental and it cannot be 
said thatthe effect of the entry in the sale 
certificate that the property is liable to 
some incumbrance is the same as the entry 
of the encumbrance under r. 66. In Izzat-un- 
Nisa Begum v. Partab Singh (3), in which 
certain villages were put up for sale in 


(2) 8l Ind. Cas. 1013; 27 O O £08 A IR 1925 
Oudh 154; 100 & AL R 1046, 

(3) 3Ind Cas, 793; 31 A 587; 361 A203: lOO L 
J 3138; 13 OW N 1142; 6AL J 817; 11 Bom. L R 
1220;6M LT 277; 19ML J 682 (P. O.). 
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execution of a decree under s. 88 ofthe 
Transfer of Property Act and it was notified 
in the sale proclamation that the property 
was to ba sold subject to two prior mort- 
gages under O. XXI, r. 66 of the Code of 
Civil Procedure, it was held that the 
mere notificationin the sale proclamation 
that the property was to be sold subject to 
certain mortgages could not be a bar to 
the purchaser from challenging the validity 
of the incumbrance which it notified, and 
it was held by Lord Macnaghten, who 
delivered the judgment of their Lordships 
of the Privy Council, that on the sale of 
property snbject to encumbrances the 
vendor got the price ‘of it together with an 
indemnity against the encumbrances affect- 
ing the land, and that if the incumbrances 
turned out to beinvalid, the vendor had 
nothing to complain of and that he had 
got what he bargained for. ‘Phe ruling, 
however, does not touchthe question raised 
in this appeal, which is whether itis open 
to the auction purchaser to challenge the 
validity and the existence of the mortgage, 
subject to which he got the property at the 
auction sale. In our opinion he clearly 
cannot do so. 

Rule 63 of O. XXI of the Code also 
makes this point quite clear. It laysdown 
that where a claim or an objection is 
preferred, the party against whom an order 
is made may institute a suit to establish 
the right which be claims to the property 
in dispute; but, subject to the result of 
such suit, if any, the order shall be con- 
clusive. Sir Dinshah Mulla in his learned 
commentary on the Code of Civil Pro- 
cedure annotating upon the phrase “parties 
to suits under this rule” observes that the 
party against whom an order may be 
made may be either the decree-holder, or 
the claimant including an incumbrancer, 
or even the judgment-debtor. Since the 
judgment-debtor is precluded under this 
r. 63 from challenging the validity of an 
order made under r. 62 of O. XXI ofthe 
Code of Civil Procedure, if .he fails to 
institute a suit contesting the order 
passed under r. 62 making his property 
subject to a mortguge or charge in favour 
of a third person, the auction-purchaser, 
who purchases his property subject to the 
charge ia also bound by the decision of 
the executing Court arrived at under 
O. XXI, r. 62 of the Oode of Civil Pro- 
cedure on the question of the existence or 
validity of the mortgage. The auction 
purchaser would not have been so bound if 
the order was passed by the executing 
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Court under O. XXI, r. 68 ofthe Code of 
Civil Procedure. ` m Ta 
In Shib Kunwar Singh v. Sheo Prasad 
Singh (4) the distinction between O. XXI, 
r. 62, Civil Procedure Code, corresponding to 
8. 282 of the old Code and O. XXI, r. 66, 
corresponding to s. 287 of the old Code has 
been clearly brought out by the learned 
Judges, who decided that case in the 
following illuminating passage:— 

“As for the second point, it is clear that the Court 
did not sell the property subject to a mortgage aa 
contemplated bys. 282 of the Code of Civil Pro- 
cedure. Allthat it did wasto mention inthe sale 
proclamation the fact that there was an alleged 
mortgage on the property. It was not therefore 
incumbent on the judgment-debtorto bring a suit 
under s. 2&2 to have it declared that no mortgage 
existed on the property. The object of specifying 
the mortgage in the sale proclamation was to give 
to intending purchasers all the information which 
it was necessary for them to know in respect of 
the property advertised for sale. The fact 
that the appellant purchased the property with 
notice of the alleged mortgage does not estop him 
from questioning the mortgage. The Code of Civil, 
Procedure clearly makes a distinction between a 
case in which property is sold subject to a mort- 
gage and a cass in which notice of an alleged 
mortgage is given in the proclamation ofsale. The 
former is provided for by s. 282, and the latter 
by s. 287. In the former case the Court after 
being satisfied of the existence of the mortgage 
sells only the judgment-debtors’ right of redemp- 
tion, so that the purchaser does not acquire any 
greater rights than those of redeeming the mortgage. 
In the latter he buys the property with notice of 
the mortgage and subject to such risks as the 
notice might involve. The Oourt does not decide 
whether the mortgage, subsists or not. If there is 
in reality a subsisting mortgage, the purchaser has 
to redeem it, If, on the other hand, the mort- 
gage specified in the proclamation of saleis a ficti- 
tious mortgage, or did not subsist at the date of 
the sale by reason of its having been previously 
discharged by payment, the purchaser acquires the 
property free from liability for the mortgage. Any 
other conclusion might work hardship and injustice.” 

The learned Counsel for the defendants- 
respondents has argued that this Bench 
decision of the learned Judges of the 
Allahabad High Court was discussed by 
a learned Judge of the late Court of the 
Judicial Commissioner of Oudh in Sant 
Bakhsh v. Naidr Mirza (2). With great 
respect we are of opinion that the reason- 
ing in Sant Bakhsh v. Nadir Mirza 
(2) is unsound and the correct law 
on the subject has been propounded in 
the decision of Shib Kunwar Singh v. Sheo 
Prasad Singh (4) quoted above. 

For the reasons given above, we are 
unable to accept the, contention urged 
by the learned Counsel for the defendants- 
respondents that whether the property is 
sold subject to a mortgage or charge or 
whether merely a notice of such incumb- 

(4) 28 A 418;3 A LJ 200; AWN 1906; 68. 
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rance is given in the sale proclamation, 
the result is the same. This, in our 
opinion, is an entirely wrong construction 
of. the provisions of O. XXI, r. 62 of the 
Code of Civil Procedure. 

For the reasons givén above, we 
allow this appeal, set aside the judgment 
of the lower Appellate Court and restore 
the judgment and decree of the trial 
Court, with costsin this Court and in the 
lower Appellate Court. 

N. Appeal allowed. 


SIND JUDICIAL COMMIS- 
; SIONER’S COURT. 
Criminal Revision oes No. 114 of. 
193 A 
September 18, 1933 
Roroaanp, J. C. AND MERTA, A. J.C. 
JERAMDAS VISHENDAS—Appriicant | 
versus 


EMPEROR— OPPONENT 

General Clauses Act (X of 1897), s. 3, cls. 
21 and 40—“Shall include", meaning of general- 
ly in interpretation clauses explained—“Govern- 
“ in s, 8, cls. 21 and 40, if includes 
British Government— Criminal Procedure Code (Act 
V of 1898),s. 188—British Vice-Consul in foreign 
territory, if a Political Agent —Certificate by Local 
Government, if enough —Object of certificate 

The expression “includes” or “shall include" is used 
in interpretation clauses in two senses. The ordinary 
and general sense in which itis used is to enlarge 
the meaning of the wordsor phrases occurring in: 
the body of the Statute; and when so used, these 
words or phrases must be construed as comprehend- 
ing not only such things as they signify according to 
their natural import, but also those things which the 
interpretation clause declares that they shall include, 
This expression is also susceptible of another con- 
struction which may become imperative, if the 
context of the Act is sufficient to show that it was not 
merely employed for the purpose of adding to the 
natural significance of the words or expression 
defined. It may be equivalent to “mean and include” 
and inthat case it may afford an exhaustive ex- 
plavation of the meaning which for the purposes of 
the Act must invariably be attached to those words. 
or expressions, Theexpression ‘shall include”, in 
s.3, cle. 21 and 40 is used in its restricted sense 
as equivalent to “mean and include.” Dilworth v.. 
Commissioners of Stamps (1), relied on. [p. 63, col. 1.] 

The expression “the Government” as defined in 8, 3, 
cl, 21 of the General Clauses Act means also the Go- 
vernment of India and ing, 3, cl. 40 it means Local 
Government but does not include British Government. 

A British Vice-Consul appointed by the. British 
Government in any part of a foreign territory or 
colony under the suzerainty of a foreign independent 
stateis not an officer appointed by the British 
Indian Government, and does not come within 
the meaning of a Political Agent as usedins, 188, 
Criminal Procedure Code. [p.64,col.2] .. | 

The object of. requiring the certificate of tha 
Political Agent or the’ Local Government, asthe 
case may be, is to prevent the accused being tried 

e 


gai 
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over again for the same offence intwo different 
places, Thisobject is sufficiently secured by re- 
quiring the sanction ofthe Local Government in the 
cases of offences committed in territories where there 
is no official representative of the British Indian 
Government, by refusing to extradite the offender 
if he is wanted there subsequent to his trialin a 
British Indian Court,or by refusing to sanctiona 
prosecution against bim if he has been already tried 
in a foreign territory in respect of the same 
offence, [p. 63, col. 1.) ° 


Cr. R. App. from an order of the 
actions! City Magistrate, Hyderabad, 
ind. 

“Mr. Motiram Idanmal, for the Applic- 
ant. 

Mr. 
Orown. 
Judgment.—The accused is a British- 
Indian subject. With the’ sanction of the 
Local Government, a prosecution has been 
filed against him in the Court of the 
Additional City Magistrate of Hyderabad, 
Sind, for an offence said to have been 
committed by him in Sourabaya (Java). 
He has demurred to the jurisdiction of 
the Oourt on the ground that as there 
is a British Vice-Consul at Sourabaya, 
the previous sanction of the Vice-Consul, 
and not of the Local Government, is a 
condition precedent to -~the prosecution 
continuing against him. This plea is 
based on the ground that the British Vice- 
Consul is a Political Agent within the 
meaning of the Proviso to s. 188, Orimi- 
nal Procedure Code. In support of this 
plea reliance has been placed on the 
definitions of “Political Agent’ and “The 
Government” contained in the General 
Clauses Act of 1897, s. 3, cl. 40 of that Act 
reads : 

“Political Agent’ shall include: (a) The princi- 
pal officer representing the Government in any 
territory or place beyond the limits of Britich 
India, and (b) any officer of the Government of 
India or of any Local Government appointed by 
the Government of India or the Local Government 
to exercise all or any of the powers of a Political 
Agent for any place not forming part of British 
India under the law for the time being in force 
relating to foreign jurisdiction and extradition.” 
It is conceded that a British Vice-Consul 
does not fall within the purview of cl. (b) 
above. But it is argued that he falls 
within cl. (a), as he is the principal 
officer who represents the British Govern- 
ment in the Territory of Java which is 
outside the limits of British India. Two 
points, therefore, arise for our considera- 
tion: first, does the expression ‘‘the Gov- 
ernment” include within its ambit British 
Government, and secondly, does a Vice- 
Consul,as such, represent his Government 
in ‘the Territory to which he 1s appointed, 


Parmanand Kundanmal, for the 
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Section 3, cl. (21), General Clauses Act, 
reads: 

“Government’ or ‘the Government’ shall include 


the Local Government as well as the Government 
of India,” 


Now, the expression “includes” or “shall 
include” is used in interpretation clauses 
in two senses. The ordinary and general 
sense in which it is used is to enlarge 
the meaning of the words or phrases 
occurring in the body of the Statute ; and 
when it is so used, these words or phrases 
must be construed as comprehending not 
only such things as they signify according 
to their natural import, but also those 
things which the interpretation clause 
declares that they shall include. This 
expression is also susceptible of another 
construction which may become imperative, 
if the context of the Act is sufficient to 
show that it was not merely employed for 
the purpose of adding to the natural 
significance of the words or expression 
defined. It may be equivalent to “mean 
and include” and in that case it may 
afford an exhaustive explanation of the 
meaning which for the purposes of the 
Act must invariably be attached to those 
words or expressions: see Dilworth v. 
Commissioner of Stamps (1). There is no 
third meaning attached to this expression. 
Now, what is the ordinary popular and 
natural sense which applies to the ex- 
pression “the Government’ as used in a 
statute passed by the Indian Legislature 
and particularly the General Clauses Act 
X of 1897 which purports inter alia 
to define words used in Statutes promul- 
gated by the Indian Legislatures and 
not by the British Legislature. Prima 
facie the answer to that question is that 
the definition refers to the Government 
of India. Clause 21, s. 3 has enlarged 
that definition by including within the 
ambit of this definition “the Local Govern- 
ment.” That being so, it is somewhat 
difficult to see how the expression “the 
Government” as defined in s. 3, cl. 21 
of this Act means also the British Gov- 
ernment. The argument that because 
el. 21 does not purport to exclude “the 
Government of the Crown” or the British 
Government, and, therefore, the British Gov- 
ernment falls within the meaning of this 
expression, does not appear to be well- 
founded and is not based on any well 
recognized cannon of construction. 

It is no doubt true that s. 1, Govern- 
ment of India Act, provides that the ter- 
as (1899) A 099; 68 L J PO1;47 W R337; 79 LT 
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ritories for the time ‘being vested in His 
Majesty in India are governed by and in 
the name of His Majesty the King-Em- 
peror of India. It is also true that the 
British Parliament exercises control over 
the Government of India. But it does not 
follow that the definition of “the Govern- 
meut” which was solely intended to define 
that expression as used in the Acts passed 
by the Government of India or by a 
Provincial Government ia India should 
include within its ambit the British Gov- 
ernment. I am rather inclined to the 
view that the expression “shall include” 
in cl. 21 was used in its restricted sense 
as equivalent to “mean and include;” and 
that, in any case, there is no warrant 
for holding that it was intended to include 
the British Government. This is not its 
ordinary or popular meaning as applied 
in India; and if the Legislature intended 
to give an extended meaning to the 
expression “the Government” so as to 
include the ‘British Government,” it 
should have said so, But that is not all. 
Even if it be assumed that the British 
Government falls within the ambit of cl. 21, 
it does not follow that a principal officer 
of the Government as defined in cl. (40) 
means a principal officer of the British 
Government. In R.v. Cambridgeshire (2), 
at p. 491“ Lord Denman has said: 

« „An interpretation clause is...not to be taken 
as substituting one set of words for another, nor 
as strictly defining what the meaning of a word 
must be under all circumstances, We rather think 
that it merely declares what persons may be 


comprehended within that term where the circum- 
stances require that they should ..” 


Dothe circumstances of s. 188, Criminal 
Procedure Code, require that it should be 
interpreted as meaning a principal officer 
of the British Government? The expres- 
sion “Political Agent” appears to have 
‘been used by the Indian Legislature for 
the first time in Act XXI of 1872 entitled 
“The Foreign Jurisdiction and Hxtradi- 
tion Act, 1872." Section 3 of that Act con- 
tains the following definition of a “Political 
Agent.” 

“3, In this Act, unless there is something 
pugnant inthe subject or context: 

‘Political Agent’ means and includes; (1) the 
principal officer representing the British Indian 
Government in any territory or place beyond the 
limits of British India; (2), any officer in British 
india appointed by the Governor-General in Council, 
or the Governor in Council of the Presidency of 
Fort St. George or Bombay, to exercise all or any 


(2) (1838) 7 A & E480. 
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*Page of (1838) TA & E.—[Ed.] 


15310 


of the powers of a Political Agent under this Act 
for any place not forming partof British India.” 

“Section 9 of that Act which provides for trial 
of offences committed outside British India 
reads: . 

“When a European British subject commits an 
offence in the dominions of a Prince or State 
in India in alliance with Her Majesty, or when a 
Native Indian subject of Her Majesty commits an 
offence at any place beyond the limits of British 
India, he may be dealt with in respect of such 
offence as if it had been committed at any place within 
British India at which he may be found: Provided 
that no charge as to any such offence shall be 
inquired into in British india unless that Political 
Agent, if there be such, for the territory in which 
the offence is alleged to have been committed, 
certifies that, in his opinion, the charge is one 
which ought to be inquired into in British India; 
Provided also that any proceedings taken against 
any person under this section which would bea 
bar to subsequent proceedings against such person 
for the same offence if such offence had been 
committed in British India shall be a bar against 
further proceedings againt him under this Actin 
respect of the same offence at any place beyond 
the limits of British India.” 


This was an Act supplementary to the 
Criminal Procedure Code, Act X of 1872, 
which was passed in the same year. Act 
XI of 1872 was substituted by Act XXI of 
1879, butthereis no material difference 
in the provisions of the latter Act so far 
as the -points now in issue are concerned. 
Act X of 1872 was substituted by Act X 
of 1882. When the Act of 1882 was passed, 
Oh. IIT of the Act of 1879 was repealed 
and the provisions of that Chapter were 
transferred tothe Act of 1882. Sections 188 
and 159 of the Act took the place, of Sec- 
tions 9 and 10 of the Act of 1879 and s.190 
of this Act defined a Political Agent for 
the purposes of the Act. Section 190 is a 
copy of s. 3 of Act XXI of 1879. It would 
therefore appear that from 1872 upto 1897 a 
Political Agent for the purposes of the 
Criminal Procedure Code did not include 
an officer appointed by the British Govern- 
ment. In 1897, the General Clauses Act 
now in force was passed. Inter alia this 
Act defined “the Government” and ‘‘Politi- 
cal Agent.” In 1898 the Criminal Procedure 
Code, Act V of 1598, took the place of the 
old Code of 1882. The wording ofs. 188 
was amended by requiring the sanction 
of the Local Government in respect of 
offences committed in territories where 
there was no Political Agent, and the 
old s. 190 was repealed in view of the 
definition of ‘Political Agent’ having 
been transfered to the General Clauses 
Act. 


It is no doubt true that ine defining a 
Political Agent in the General »Olauses 
Act, the words “means and includes” 
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which appeared ins, 3, Act XT of 1872 and 
s. 199, Act X of 1882 were substituted by 
the words “shall include” and the words 
‘the principal officer representing the 
British Indian Government’ were sub- 
stituted by the words ‘Principal Officer 
representing the Government.” Certain other 
changes’ were also made which do not 
affect the present question. I am, however, 
inclined to the view that by these changes 
which are more or less verbal, it was not 
intended to enlarge the meaning of “Political 
Agent” in s. 188, Criminal Procedure Code, 
and that these changes were the result 
of transférring the definitions of “the 
Political Agent’ and “Government” or 
“the Government” to the General Clauses 
Act. I am strengthened in this view by 
the fact that if it be held that where 
there is a principal officer representing 
the British Government in any territory, 
the sanction of such officer is a condition 
precedent to a prosecution, the words which 
were added tos. 188 in consequence of the 
ruling in Queen-Empress v. Daya 
Bhima (3), and which require that in other 
cases the sanction of the Local Government 
should be given, would become unneces- 
sary. 

There is no civilized country in the world 
in which- the British Government is not 
represented by a British officer at the head- 
quarters of such country. Java isa colony 
of the Netherlands, and there is a British 
Envoy and Minister Plenipotentiary at the 
Hague. | Whether the Vice-Consul ab 
Sourabaya is a principal officer of the 
British Government or not, if the inter- 
pretation contended for were accepted, it 
is equally arguable that the sanction of 
the British Envoy at Headquarters should 
be obtained. But there is no reason to 
suppose that this was ever intended by 
the Legistature.’ The object of requiring 
the certificate of the Political Agent or the 
Local Government, as the case may be, is 
to prevent the accused being tried over 
again for the same offence in two different 
places. This object is sufficiently cecured 
by requiring the sanction of the Local 
Government in the cases of offences com- 
mitted in territories where there is no 
official .represéntative of the British 
Indian Government, by refusing to extra- 
dite the offender if he is wanted there 
subsequent to his trialin a British Indian 
Court, cr by refusing to sanction a pro- 
secution against him if he has been already 


tried in a foreign territory in respect of 
.(3) 13 B 141. . 
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the same offence. With regard to the ques- 
tion whether a Consul or a Vice-Consul is 
an Officer representing the Government by 
which he is appointed, it would appear 
that different meanings have at different 
times been attached to the word ‘‘Consul.” 


In Sir Thomas Edlyne Tomlins’ Law 
Dictionary explaining the rise and progress 
and present state of the British Law (1820 
Edn.) a “Consul” is said to be a merchant or 
a person of eminence appointed to take care 
of the affairs and interests of merchants. 
In Me Culloch’s Dictionary of Commerce 
(1859 Edn.) a Consul is said to be an 
officer appointed by a competent authority 
to reside in foreign countries in the view 
of facilitating and extending the commerce 
carried on between the subjects of the 
country which appoints him, and those of 
the country or place in which he is to re- 
side. This valuable book also reproduces 
a list of the general duties which a British 
Consul is required to perform and an ex- 
tract of the instructions given to him on 
his appointment: Amongst his duties are 
the following: 


“It is also his duty to protect from insult or 
imposition British subjects of every description 
within his jurisdiction. If redress for injury suffered 
is not obtained, he is to carry his complaint by 
memorial to the British Minister residing at the 
Court on whicb the Consulship depends. If there 
be none, he is to address himself, directly to the 
Court; and if, in an important case, his complaint 
be not answered, he is to transmit the memorial to 
His Majesty's Secretary of State. 

“When insult or outrage is offered by a British 
subject to a native of the place, and the Magistrate 
thereof complains to the Consul, he should summon 
and im case of disobedience may by armed force 
bring before him the offender, and order him to 
give immediate satisfaction; and if he refuses he 
resigns him to the civil jurisdiction of the Magistrate, 
or tothe military law of the garrison; nevertheless 
always acting as Counsellor or Advocate at his trial, 
when there is question of life or property.” 

“But if a British subject be accused of an offence 
alleged to have been committed at sea, within the 
dominion or jurisdiction of his sovereign, it is then 
the duty of the Consul to claim cognizance of the 
cause for his sovereign, and to require the release 
of the parties, if detained in prison by the magistracy 
of the place on any such accusation brought before 
them, and that all judicial proceedings against them 
do instantly cease; and he may demand the aid of 
the power of the country, civil and military, to 
enable him to secure and put the accused parties on 
board such British ship as he shall think fit, that 
they may be conveyed to Great Britain, to be tried by 
their proper Judges. If, contrary to this requisition, 
the Magistrates of the country persist in proceeding 
to try the offence, the Consul should then draw up 
and transmit a memorial to the British Minister at 
the Court of thecountry and if that Oourt gives an 
evasive answer, the Consul should, if it be a sea 
offence, apply to the Board of Admiralty at London, 
stating the case and upon this representation the 
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-seeretary for the proper department will lay the 
matter before the king ........” | 
Amongst his instructions are the follow- 
ing: 
“The Consul will give his best advice and 
assistance, when called upon, to His Majesty's trading 
subjects, quieting their differences, promoting peace, 
harmony and good-will amongst them, and conciliat- 
ing as much as possible the subjects of the two 
countries, upon all points of difference which may 
fall under his cognisance. In the event of any 
attempt being made to injure British subjects, either 
in their persons or property, he will uphold their 
rightful interests, and the privileges secured to 
them by treaty, by due representation in the proper 
official quarter............ lf redress cannot he ob- 
tained from the local administration, or if the mat- 
ter of complaint be pot within their jurisdiction, the 
Consul will apply to His Majesty’s Consul-General or 
to His Majesty's Minister, if there be no Consul- 
General inthe country wherein he resides, in order 
that he may make a representation to the higher 
authorities, or take such other steps in the case as 
he may think proper... s.s.s A 
In Mozley and Whiteley’s Law Diction- 
ary (1923 Edn.) “Consul” is defined thus: 

“An agent appointed by a state to reside ina city 
belonging to another state, for the purpose of 
watching over the commercial interests of the sub- 
jects of the state from which he has received his 
commission. He isnot clothed with the diplomatic 
character. His appointment is communicated to the 
Government of the state wherein he is appointed to 
reside, and its permission is required to enable him 
to enter upon his functions. This permission is 
given by an instrument called an execuatur,” 


In Byrne's Law Dictionary (1923 Edn.) 
Consuls are defined as a class of diplomatic 
agents or representatives of a foreign 
country, their customary functions being 
to give advice and assistance to citizens 
of the state they represent and to uphold 
their interests by due representation in the 
proper quarters. British Consuls are vest- 
ed with several powers such as the power 
to certify and attest acts and documents, to 
administer oaths, to perform several acts 
prescribed by-the Merchants Shippiug Act, 
to celebrate marriages, and in certain 
countries, particularly in non-Christian 
countries in the East to exercise powers of 
a Court: see Kent’s International Law 
(1877 Edn.) p. 127 and pp. 131 and 132; 
Oppenheim’s International Law, Vol. I, 
(Edn. 1912) pp. 482 to 493. From what has 
been reproduced above it would appear 
that a British Consul or Vice-Consul does 
to a certain extent represent the British 
Government in the territory to which he is 
appointed. .Ordinarily he ranks as an 
officer of the British Government except 
when he is what is sometimes called a non- 
professional Consul and performs certain 
limited duties. But he can hardly be said 
to be the principal officer representing the 
British Government. The British Consular 
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‘service is subordinate to the diplomatic 


service, the diplomatic representative in 
the country in which a Consular officer is 
stationed being invested with full autho- 
rity over him, subject to the control of the 
Secretary of State for Foreign Affairs. 
Halsbury’s Laws of England, Vol. 6, 
para. 634. It is, however, not necessary for 
us to go into this question any further. 
Tor the reasons given above, a British 
Vice-Consul appointed by the British 
Government in any part of a foreign ter- 
ritory or colony under the suzerainty of a, 
foreign independent state is not an officer 
appointed by the British Indian Govern- 
ment, and does not, in my opinion, come 
within the meaning of a Political Agent as: 
used in s. 188, Oriminal Procedure Code. 


That being so, the certificate granted by | 


the Local Government is sufficient. 
This application, therefore, fails and is- 
dismissed, j 
D. Application dismissed. 





LAHORE HIGH COURT . 
Second Civil Appeal No. 897 of 1934 
October 10, 1934 . 7 
Din MuHAMMAD, J. 
MOHAMMAD FAZAL ELAHI 
— DEFENDANT—APPELLANT 
versus : h 
RAM LAL—PLAINTIFF AND ANOTHER. 
—DEFENDANT—RESPONDENTS `. 

Appeal—Appeal filed without 
against not properly stamped—~Apzeal filed with 
proper stamp beyond time—Appeal, if barred—- Lahore 
High oe Rules and Orders, Vol. I, Chap 14-B, 

ATA á. 
ý Where an appeal is filed without the order'appealed 
against being stamped and the same returned and 
filed again with proper stamp but out of limitation. 
the appeal is barred by time. Shahadat v. Hukam 
Singh (1), relied on, 

S.O. A. from the decree of the Additional, 
District Judge, Lahore, dated - February, 
22, 1934, reversing that of the Subordinate 
Judge, Third Class, Lahore, dated Novem- 
ber 30, 1932. ' 

Mr. Noratam Singh, for the Appellant. , 

Judgment.—This is a defendant's 
appeal against the decision of the Additional 
District Judge, Lahore, decreeing the 
plaintiff's suit against him for recovery of. 
Rs. 826 on the basis of a promissory note,. 
dated August 1, 1928. 

Various points have been urged before. 


me, among others, it is contended that the, . 


appeal filed by the plaintiffin the lower 
Appellate Court was clearly time-barred. 
The decree in this case was passed on; 
November 30, 1932, and the applæation for 


order appealed . 
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obtaining a copy of the judgment was made 
on December 1, 1932, but the advance fee 
~. was deposited on December 8. This copy 
was completed on December 9, 1932. On 
December 20, 1932, another application was 
made for a copy of the decree which was 
obtained on January 16, 1933. The appeal 
was presented on January 31, 1933, but as 
the copy of the decree was insufficiently 
* stamped, the appeal was returned and the 
“Appellant was called upon to make up the 
deticiency in the court-fee. This was done 
on February 7, 1933, when the appeal was 
filed and entered in the register. The 


1 learned Counsel for the appellant contends 


i could claim is for a period of 30 days, i. e., 


i for two days requisite for obtaining a copy 


that in these circumstances the appeal is 
clearly time-barred. He argues that the 
only exclusion of time that the appellant 


of the judgment and for 28 days as the 
time spent in obtaining a copy of the 
decree, and that the appeal therefore should 
have been filed on January 30,1933. He 
relies on the Rules and Orders of the 
| High Court of Judicature at Lahore, Vol. I, 
' Chap. 14-B, para 2; which provides that 
, when the requisite copying fees are not 
filed with the petition the date of applica- 
“tion must be considered to be that on 
which the fees were filed, and on this basis 
he contends that two days only should be 
allowed to the appellant for obtaining ‘the 
copy of judgment as remarked above. He 
further relies on Shahadat v, Hukam 


| “Singh (1) which lays down that where an 
appeal was filed without the order appealed 
against being stamped and the same was 


returned and filed again with proper stamp 

but out of limitation the appeal was barred 
by time. In the course of his judgment 
Scott-Smith, J., remarked: — 

“In my opinion it istheduty of the Counsel when 
filing an appeal to see that all the documents 
requiring stamp are properly stamped. He cannot 
ı shelter himself behind his clerk, and if his clerk 


< has been guilty of any carelessness, he is respon- 
' gible for that, 
| the respondent by reason of the period of limitation 
for filing the appeal having elapsed and I do not 
| think it would be fair tohim toadmit this appeal.” 


In my opinion this case is on all fours 
with the case now before me, and I hold 
-therefore that the appeal before the 
learned Additional District Judge was 
barred by the Statute of limitation and 
could not be entertained on merits. In 
this view of the case it is not necessary 
“for me to decide the other points raised by 
the learned Counsel for the appellant. T 





(1) 71 Ind, Cas, 736; A I R 1924 Lah. 401, 
153-59 & 10 
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therefore, accept the appeal with costs 
throughout. 


N. Appeal accepted, 


ALLAHABAD HIGH COURT 
Civil Revision No. 443 of 1933 connected 
with Civil Revision No. 444 of 1933 
September 7, 1934 
NIAMAT-ULLAH AND UOLLISTER, JJ. 
Fren RURMAL RAM NATH turover 
RAM PRASAD—Puatntirr~ APPLIOANT 
versus 
KAPIL MAN MISIR AND OTHERS— 
DeFeNDANTs—OppositE PARTY 

Civil Procedure Code (Act V of 1908), s. 115, 
0. VI,7r. 17—Order refusing application to amend 
plaint—Whether constitutes ‘case decided’—Revisiun 
—Maintainability —Suit on hand-note—Consideration, 
balance found due to plaintiff upon accounting 
between parties — Hand-note not found genuine— 
Application for amendment so as to base claim alter- 
natively on bahikhata account—Whether should be 
allowed—Revisional powers— Exercise of—Merits of 
order to be considered, 

There isa distiaction between an order allowing 
an amendment and an order refusing an amendment, 
Where a plaint is amended, the amendment appears 
on the face of the record and the suit proceeds ac- 
cordingly ; but when the amendment is refused, 
there is aterminationof a “case” and,as it were, 
achapter of the proceedings is closed. The plaintiff 
by claiming aright to amend his plaint lays a 
“ease” before the Court and by the Court's order of 
refusal, the “case” is “decided”, the plaintiff being 
thereby barred from pursuing that portion of his 
claim. Refusal to allowan amendment of plaint is a 
‘case decided'as contemplated by s, 115, Civil 
Procedure Code, and an application for revision is 
maintainable against it, Kishen Lall v. Ram 
Chandra \11), relied on [p. 8%, col. 2] 

[Case-law discussed ] 

The dealings between the parties culminated or 
merged in a note of hand; and when the plaintiff 
found that his suit on the basis of the note of hand 
might fail, he wanted to fall back on 
his original consideration. The real question in 
controversy was whether the balance of account as 
shown in the promissory note was or was not due 
from the defendant and the foundation of the claim 
was the account books: 

Held, that this was a case in which amendment 
should be allowed, and by refusing to do it, the lower 
Court disregarded an express provision of lawand 
failed to exercise a jurisdiction vested in it and that 
the application for amendment should be allow- 
ed. [p.69,col 1] 

Per; Niamat-ullah, J.—An interlocutory order 
which terminates a proceeding started by an appli- 
cation should be considered to be the “decision” of a 
“case” within the meaning of s. 115 provided such 
proceeding is so far distinct from the suit itself 
thet it can be separated from it as a collateral 
matter. Each case has to be considered on its own 
merits. g The Oourt should err in doubtful 
cases on the side of entertaining a revision rather 
than refusing to do so,if it is found that the 
Subordinate Court exercised a jurisdiction not 
possessed by it or failed to exercise its jurisdiction 
or acted illegally or with material irregularity in the 
exercise ofit. Greater importance is to be attached 
to the merits of the order questioned in revision, 
[p. 69 col, 2; p. 70, col. 1] 





66 


C. R. against the decree of the Addi- 
tional Subordinate Judge of Gorakhpur, 
dated July 14, 1933. 

Messrs, P. L. Banerji and Shiva Prasad 
Sinha, forthe Applicant. 

Mr. Muhammad Ismail, for the Opposite 
Parties, 


Collister, J—These are two applications 
in revision against an order of the Second 
Additional Subordinate Judge of Gorakh- 
pur rejecting a petition of the plaintiff- 
applicant to amend his plaint in a certain 
suit. The suit was for recovery of 
Rs. 11,000, odd on the basis of a note of 
hand which is alleged to have been execut- 
ed by defendant No. 1 on October 10, 1932, 
the consideration for the said note of hand 
being the balance which was found to be 
due from defendant No. 1 upon an account- 
ing between the parties. Execution of the 
note of hand was apparently denied and 
the document was sent to the Examiner of 
Questioned Documents. The lattex’s report 
was against the plaintiff and accordingly 
on July 14, 1933, thé plaintiff applied for 
amendment of his plaint in such a manner 
as to base his claim alternatively on the 
bahi khata account. The application was 
rejected by the Court below on the ground 
that the amendment sought for would 
change the basis of the suit. A similar 
application was made by the plaintiff a 
month later and it, too, was rejected on 
August 14, 1933. 

An objection is taken before us on behalf 
of the defendant-respondent that the 
order of the Court below does not amount 
to a “ case decided ” within the meaning of 
s. 115, Civil Procedure Code. There are a 
number of reported cases of this,Oourt in 
which the question as to what constitutes a 
“ ease decided “ has been considered; but 
there is only one reported case—a single 
Judge case—which deals directly with the 
refusal of a Court to allow an amendment 
of a plaint.” I will discuss this latter 
fuling in its due place. In 1921 a Full 
Bench of five Judges in the case of Buddhu 
Lal v. Mewa Ram (1), considered the ques- 
tion whether the finding of a Court on an 
issue as regards jurisdiction could or could 
not be the subject of revision. The de- 
fendants in that case had raised a plea that 
the Court had no jurisdiction to try the 
suit and the Munsif tried this issue se- 
parately from the other issues and found 
that the suit was cognizable by his Court, 


* (1) 63 Ind, Cag, 15; 48 564; 19.4 558; AIR 
492 All 1. ap A BA Lg 598; 
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Three of the learned Judges, Piggott, J.; 
Ryves, J. and Gokul Prasad, J. were of 
opinion that no case had been decided with- 
in the meaning of s. 115, Civil Procedure 
Code, and that the defendants had their 
remedy by way of appeal from the decree 
which might be passed in the suit if it were 
decided against them; but Rafiq, J. and 
Walsh, J. took a contrary view and held 
that the High Court had jurisdiction to 
entertain a revision from the Munsif's 
order. In Jagannath Sahu v. Chedi Sahu 
(2), an arbitrator who had been appointed 
hy the Court at the request of the parties 
refused to act and the defendant nominated 
certain other persons and prayed that any 
one of them be appointed as arbitrator, 
The plaintiff objected and prayed that the 


arbitration be superseded; but, the Court X 


appointed a certain person to act as arbit- 
rator on payment to him of Rs. 100, which 
should be met by the parties in equal. 
shares. The plaintiff refused to pay his 
share and the Court thereupon ordered that 
the amount be recovered by attachment 
of his property. ‘The question before this 
Court was whether the lower Court's 
order was or was nota decision of a case 


within the meaning of s. 115, Civil Proce- ^ 
dure Code, andthe Bench—consisting of my | 


learned brother and Sen, J.—found in the 
affirmative. The Court observed as follows : 

“On May 29, 1928, the controversy between the 
parties was whether the arbitration should be super- 
seded or should be continued and another arbitrator 


-a^ 


I 


, 


i 
| 





appointed.............-...a8 desired by the defendant.””' 


The Court settled that controversy by its order of 


that date which directed that the arbitration should - 


continue and appointed B, Ganesh Prasad to act as 
arbitrator. The controversy thus terminated. We 
think that the order of the learned Subordinate 
Judge in that connection was clearly an order decid- 
ing a case.” : 

In Muhammad Abdul Wahid Khan v. 
Radha Kishen (3), a mutwalli had applied 
to the District Judge for his permission to 


i 


sell a certain property. Permission was | 


granted, and the District Judge on a sub» 
sequent date accepted the offer of a certain 
person who wanted to buy the property ; 
but thereafter and behind the latter’s back 
he accepted the offer of another person and 


t 


cancelled his acceptance of the offer of the ` 


first would-be purchaser. A Bench 
sisting of Mukerji, J. and Young, J., held 
that a case had been decided by the District 
Judge and that a revision, therefore, lay 
against his order and they observed that 

(2) 115 Ind. Oas. 611; (1929) A L J 182; A I R 1929 
All. 144; 51 A 501. | 

(3) 121 Ind, Cas. 267; (1929) A LJ 911;A I R 
1929 All, 58); Ind. Rul. (1990) Al, 189; 5l A 


A 


con- ` 


on the option and_choice of the plaintiff . 
on which the trial Court was not called - 


(10) 149 Ind. Cas, 1183; 1934) A L J 381; 6 RA 1018; 
ATR (1934) All. 620. 

(11) 145 Ind, Gas. 859; (1933) A-L J268; 55 A 256; 
6R A17. 


(12) 152 Ind, ‘Oas. 886; (1934) A L J 757; A IR 1934 


AITE785; 7 R A 410.. 


v: Ram Chandra (11) Kendall, J., b=; 
serves : 

“The view has. been expressed more than | “once 
tbat, where the effect of allowing a revision, |in a 


` matter in which an appeal might also lie, will be 


a gonvenience io the parties and will save expense, 
the Court “will be inclined to interpret 
visions of s. 115 liberally and to interfere with an 
order which has been’ passed without jurisdic tion : 


the pro-.* 


| 


| 


l 
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-or irregularly, illegally or with material irregu- 
‘larity in the exercise of its jurisdiction ” 

This is the view which has generally 
found favour with this Court. 

In the present case, the dealings between 

„the parties culminated or merged in a 
note of hand; and when the plaintiff found 
that his suit on the basis of the note of 
hand might fail, he very naturally wanted 
to fall back on his original consideration. 
Order VI, r. 17 of the Civil Procedure 
Code provides that : 
,. “All such amendments shall be made as may 
be necessary for the purpose of determining the 
real questions in controversy between the parties" 
‘+ The real question in controversy in the 
‘present case is whether the balance of 
‘aecount as shown in the promissory-note 
“was or was not due from the defendant 
tand the foundation of the claim was the 
‘account books. In my opinion this is a 
‘ease in which the lower Conrt ought to 
dhave allowed the desired amendment and 
-by refusing to do so it distegarded an 
‘express provision of law and failed to 
lexercise a jurisdiction which was vested 
‘in it. I therefore hold the view that the 
‘application should be allowed and that 
‘the Court below be directed to amend the 
plaint as prayed bythe applicant. 


Niamat-uHah, J—I am in entire 
| “lagreement with the view expressed 
by my learned brother, The Full 


Bench case Buddhu Lal v. Mewa Ram 
(1), had created an impression that no 
Tevision. lies ander s. 115, Civil Procedure 


. Code, except where a suit or a miscel- 


laneous case equivalent thereto, arising 
under aspecial enactment, such as the 


 „Guardřans and Wards Act, Insolvency Act, 


-etc., has been finally disposed of. Obser- 
mations to the effect that no revision is 
‘maintainable against an interlocutory order 
ypassed in a pending suit are to be found 
in certain cases. The trend of more recent 
decisions, however, unmistakably shows 
that this view is not now accepted in this 


> ,Qourt and that revisions have been en- 


“ 


maintained 
“a finding o 


tertained against an interlocutory order, 
provided it is one which can be consider- 
ed to amount to “decision” of a “case”. 
Jt was permissible to take this view in 
spite of the Full Bench case above re- 
ferred to, which was carefully analysed 
by a Division Bench of this-Court in 
Sumatra Devi v. Hazari Lal (4), in which it 
was pointed out that of the five Judges 
who constituted the Full Bench two 
that a revision . lay from 

R an issue relating 
to the jurisdjction of the Oourt recorded 
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during the pendency thereof. Two other 
learned Judges took a contrary view and 
made observations considerably narrowing 
the scope of a revision under s. 115, 
Civil Procedure Oode. The 5th learned 
Judge (Ryves, J.) concurred with the latter 
two only in the conclusion and did not 
commit himself to the view as regards 
the scope of s. 115, Civil Procedure Code. 
As pointed out in the Division Bench 
case last ieferred to, the Full Bench 
case is only an authority for the proposi- 
tion that no revision lies where the trial 
Court has merely recorded a finding on one 
of the issues arising in the case and was 
proceeding with the suit. 

There are no less than two later Full 
Bench decisions of this Court in which 
it has been definitely held that a revision 
may lie from an interlocutory order passed 
in a suit: see Rada Mohan Datt v. Abbas 
Ali Biswas (6) and Gupta & Co. v. Kirpa 
Ram Brothers (10). In both of these cases 
it was held that, where a proceeding 
“distinct” from the suit itself is finally 
terminated by an order which is interlo- 
cutory in its nature, a revision lies under 
s. 115, Civil Procedure Code. To the 
same effect are several Division Bench 
rulings, some of which are referred to in 
the judgment of my learned brother. 
Indeed, in one case Mears, C. J. observed 

“that there is no hard and fast rule about the 
matter, and when it manifestly appears to be 
right- and convenient and proper that this Court 
should decide a revisional application in preference 
to allowing the parties to embark on long and 
expensive litigation, it is within the competence 


of the Courtso to decide the revisional applica- 
tion.'” Sidh Nath v. Tej Bahadur Singh (8). 


The question, which is sometimes one 
of nicety, is whether a particular inter- 
locutory order can be said to decide a 
“distinct” proceeding amounting to a 
“ease.” It seems to me that the word 
“case” is not a term of art. It has not 
been defined, and it is not possible to 
define it otherwise than in the manner 
indicated in the later Full Bench rulings 
mentioned above. On the one hand, it 
is not right to say that every controversy 
in a suit or proceeding should be con- 
sidered to be a “case” in itself, as Walsh 
and Rafique, JJ., were inclined to hold in 
Buddhu Lal v. Mewa Ram(1). On the other 
hand, to limit it to the final disposal of 
the whole proceeding (suit or proceeding 
equivalent thereto) is to deprive s, 115 of 
a great deal of its utility. I am of 
opinion that an interlocutory order which 


terminates a. proceeding started by an 
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application should be considered to be 
the “decision” of a “case” within the 
meaning of s. 115, provided such proceed- 
ing is so far distinct from the suit itself 
that it can be separated from it as a 
collateral matter. I realise that the words 
“distinct” and “collateral matters,” used 
by me, areas indefinite asthe word “case” 
itself. I think itis not possible to give 
an exhaustive definition of the word “case” 
and that any attempt to define it, so as 
to embrace all revisable orders, is apt to 
give rise to complications and conflict of 
opinion. I would, therefore, consider each 


case on its own merits and find whether 


the rule accepted in the later Full Bench 
cases is applicable to it. In my opinion 
the Court should err in doubtful cases 
on the side of entertaining a revision 
rather than refusing to do so, if it is 
found that the Subordinate Court exercised a 
jurisdiction not possessed by it or failed 
to exercise its jurisdiction, or acted 
illegally or with material irregularity in 
the exercise of it. Greater importance 
is to be attached to the merits of the 
order questioned in revision, because, if 
the ends of substantial justice do not 
require interference, this Court can refuse 
to correct errors in the order challenged 
in revision, even though a “case” might 
have been “decided” and even though 
the Subordinate Courts order was tech- 
nically wrong. 

Coming to the merits of this particular 
ease, I think the lower Court decided a 
“case” when it rejected the plaintiff's 
application for amendment of his plaint. 
I have examined the plaint and find 
that the plaintiff claimed a certain sum 
of money on the allegation that the 
parties had dealings for a number of years, 
and that in the plaintiff's account books 
there were debit and credit entries, which 
were examined by the parties who agreed 
on a certain date that a certain amount 
was due to the plaintiff for which the 
defendant executed a promissory-note. 
The plaint, as it originally stood, made 
the promissory-note as the basis of the 
suit though past dealings leading to the 
execution of the note were recited. The 
application for amendment sought to make 
the original consideration, disclosed by 
the account books and referred to in the 
plaint, a8 an alternative basis of the 
plaintiff's claim. In refusing the plaintiff's 
application the lower Oourt should be 
considered to have disposed of the pro- 
ceeding started by the application for 


a. 
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amendment. That proceeding, though it 
relates to the suit, is yet distinct and 
separable from it such that, if all traces 
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of it are removed from the record, the 7 


suit itself cannot be affected by it. Ibis 
quite correct to say that the plaintiff, who 
was apprehensive of his suit based on 
the promissory-note, started by his appli- 
cation for amendment, a proceeding with 


the. object of having it determined whe- _ 


ther he should be allowed to have in that_ 
suit, so to say, a second. string to his 


bow. The Court finally disposed’ of the . 


proceeding thus started by holding that 
the plaintiff could not be allowed to have 
a second string to his bow.» The episode 
was finally closed so far as that Court 
was concerned. The suit proceeded as it 
originally stood without any reference to 


plication for amendment. Assuming that 
the order of the Munsif is one which is, 
on the face of it, erroneous, and assum- 
ing that he failed to exercise his jurisdic- 
tion or acted illegally or with material 
irregularity in the exercise of his jurisdic- 
tion, and the order is one which will, in 
all probability, be set asidein appeal if 
the plaintiff's suit is dismissed, it is highly 
expedient that 


revised to avoid unnecessary delay end~ 


expense to the parties. 

I agree with my learned brother in 
holding that the order of the lower Court 
contravenes the provisions of O. VI, 1. 17, 


” 


what had happened on the plaintiff's ap- ~” 


such order should be ~ 


1 


Civil Procedure Code. Thé whole object | 


of that rule is to prevent multiplicity of 
proceedings; and a Court is, therefore, 
bound to allow such amendment to be. 
made as may be necessary for the pur-- 
poses of determining the real question in 
controversy between the parties. The 
real controversy between the. parties is 


whether the amount claimed by. the | 


plaintiff. was due from the defendants on © 


account. being taken .between them. 


4 


fail to see why the slight change “in tha ^ 


frame of the suit” disentitles the plaintiff > 


to the amendment he desired. to make. - 
In my opinion the Munsif acted illegally 
and, at least, with material irregularity 
in the exercise of his jurisdiction. < . 
In taking. the view which I have done 
in this case I am not acting contrary to 
the view expressed in Sundar Lall v, 
Razia Begam (12), in which it was held 


that no revision lay from an order allowing `. 


amendment of a plaint. It was not held 


in that case that an ordey allowing amend- `: 


ment of a plaint is not thg ‘‘decision” of. 


bo . 
i 


“tye 








1935 


a “case.” The ratio of that case appears 
to me to be that the Court had jurisdic- 
tion to allow amendments and that it 
did not act illegally or with material 
irregularity in the exercise of that juris- 
diction. It is true that incidentally the 
question whether a case was decided was 
referred to; but I find no definite ex- 
pression of opinion on that question. 

An order allowing amendment stands, 
in my opinion, ona different footing from 
the one refusing to allow it. Assuming 
that the order allowing amendment amounts 
to a ‘‘decision” of a “ease” it can but 
rarely be successfully challenged in 
revision, as the Court cannot be said to 
have acted without jurisdiction or to have 
failed to exercise a jurisdiction or to 
have acted illegally or with material 
irregularity in the exercise of its jurisdic- 
tion; In a vast majority of cases it will 
be found that the Court has merely acted 
in the exercise of its discretion which the 
law gives it or in obedience to the 
provisions of O. VI, r. 17, Civil Proce- 
dure Code. In all such cases nothing 
more than wrong exercise of discretion 
can be ascribed to it: but where the 
Court refuses to allow amendments, where 
O. VI, r. 17 provides that it must be made 
for the purposes of finally determining 
the real question in controversy between 
the. parties, the order of refusal proceeds 
on an illegal or irregular exercise of 
jurisdiction. 

For the reasons explained above I concur 
in the order proposed by my learned 
brother. 

N. : Application allowed 
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7 versus 
RADHA DEVI AND OTHERS — PLAINTIFFS 
— RESPONDENTS 
Evidence Act (I of 1872), s. 101—Al available 
evidence on record—Importance of question of onus 


‘Hindu Law — Joint family — Father and son— 
Owners of joint property — Expenditure by oné for’ 


re~uilding house—Presumption. : 

It would be idle to attach great importance to the 
question of onus when all the available evidence has 
been brought on to the record and the parties have 
fought oat their case on all possible grounds, 
Seturatnam Aiyar v. Venkatachala Gounden (1) and 
Chidembara Sivaprakasa v, Veerama Reddi (2), 
relied on. . 
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Where the son and the father were owners of 8 - 
house a3 members, of a joint Hindu family and 
expenditure is incurred later either by the san or 
father for re-building the house, it will be presumed ` 
that he threw the money into the joint funds, unless 
there was an intention of the person who spent the 
mousy to keep the super-structure separate from 


Bite, 

CO. A. from an order of the Distriat 
Judi. Peshawar, dated October 25, 
9 


Mr. Diwan Chand, for the Appellant, 


Mr. S. Raja Singh, for Respondent 
No. 1. 

Judgment.—Lala Basheshar Nath 
borrowed some money from B. 


Chuni Lal, Secretary, Finance Department. 
He mortgaged a house situated oztside 
Mohalla Lahorain, Peshawar City, to the 
latter. The Rai Bahadur obtained a decree, - 
with costs, for Rs. 6,250 against the defend- 
ant and the mortgaged property with . 
future interest at Re. 1-4-3 per cent. per 
month. In execution of this decree the 
house was attached. Musammat Radha : 
Devi, the mother of Basheshur Nath, 
objected to the attachment on the ground 
that she had become the owner of the 
house by virtue of a will dated August 1 

1919, left by her husband Lala Kesho Das, . 
The objection was disallowed and she was 
directed to file a civil suit. The present 

suit was, therefore, filed by her on Octo- 
ber 28,1931. The claim was based on the 
will of the plaintiff's husband. According 

to this document Kesho Das had left all 

his property in Samundari and the house 

in dispute to his wife. She had no power 

to alienate, but she was to managethe 
estate and to incur certain expenses 
which have no bearing on this case. It 

was directed that on her death the prc- 
perty should be divided between the two- 


' sons, Basheshar Nath and Shambunath, in. 


equal moities. Prithinath, a grandson, was 
also given a certain share in the estate. 
It was alleged by the plaintiff that she 
had thus obtained a life estate in the 
house in dispute and that it could not, 
therefore, be encumbered by Basheshar Nath 
and proceeded against by his creditors. 
She asked for a declaration that the house 
in dispute is not liable to attachment 
and sale in execution of the decree of 
R. B. Chuni Lal during her lifetime. 

The defendant resisted the claim on the 
ground that the will was never acted upon, 
that the property was the ancestral. 
property of Keshodas and he could: 
not will it away, and that, at any 
tate, the house could be sold after the. 
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reservation of the life interest which had 
been granted by the plaintiff. .In the 
meantime a decree was obtained by the 
Peoples Bank of Northern India against 
Basheshar Nath and they also attached 
the same house. 

The Bank asked to be impleaded inthis 
suit and was made a defendant. The 
following issues were framed by the trial 
Court: (1) What was the market price of 
the disputed house? (2) Whether B. 
Keshomal was competent to will away 
his property tothe plaintiff. (3) Whether 
the will was executed by B. Keshomal under 
pressure of undue influence. (4) Whether 
the plaintiff relinquished the rights held 
by her under the will. (5) Whether the 
only right conferred on the plaintiff by 
the will was a right of residing in the 
disputed house, and if so, how did that 
affect the case? (6) Whether the suit 
in its present form could be maintained 
against the Peoples Bank of Northern 
India. 

Issue No. 1 was not pressed. The Court gave 
Issues Nos. 3 and 4 in favour of the plaintiff. 
On Issue No. 2 the trial Court held the view 
that the property was-ancestral and that 
therefore it could nob be willed away by 
Keshodas. As regards Issue No. 5 the Court 
was of opinion that the -house could be 
sold subject to the right of residence and 
possession granted by the will, if it had 
been valid. Issue No. 6 was decided in favour 
of the Peoples’ Bank. Asa result the suit 
was dismissed. An appeal was preferred 
by the plaintiff to the District Judge and 
the learned Judge reversed the order of 
the original Court. He held that the house 
in dispute was the self-acquired property of 
Keshodas and that the testator wascompetent 
to bequeath it to Musammat Radha Devi. 
With respect to the right of the plaintiff 
to reside in the house or to be maintained 
out of its income, the appellate Court held 
that the lady, being a resident ofa house 
in Samundari, could not claim this conces- 
sion with regard to the residential property 
in Peshawar, and that she was being 
amply maintained out of the agricultural 
land which she possessed at that place. 
The District Judge therefore accepted the 
appeal and granted the declaration asked 
for. Defendant, R. B. Chuni Lal has come 
up on appeal to this Court. 

The learned Counsel for appellant laid 
a great stress on the point that initially 
the onus lay on the plaintiff to show that 
she had a valid will in her favour, that 
the plaintiff had not been able to prove. 


153160 


that the property was self-acquired, and 
that therefore the will was invalid. As an 
alternative it was claimed that the house 
could be sold subject to the life interest 
of the widow. The learned Counsel for 
respondent emphasized the point that all 
that he had to show was that the will was 
genuine and had been executed by the 
testator. The testator had treated the 
property as his own,‘and in the circumstan- 
ces it lay heavily on the other side to show 
that it belonged to co-parcenary and was 
not therefore liable to be given by bequest. 
He urged that the defendant has failed 
to do so. He also argued that the right 
of succession to the house after the death 
of the widow was spes successtonis under 
s. 60, cl. (m), Civil Procedure Code and 
could not be sold. To put the whole 
controversy in nutshell, the two Counsels 
have been debating on the allocation of 
onus from the point of view of Hindu Law, 
and each has tried to shift it to the other 
side and then argue that the evidence 
produced by it did not dischargethe burden. 
In cur opinion it would be idle at this 
stage of the case to attach great import- 
ance to the question of onus when all the 
available evidence has been brought on 
to the record and the parties have fought 
out their case on all possible grounds. 
This is the view taken by their Lordships 
of the Privy Council in cases reported as 
Seturatnam Aiyar v. Venkatachala Goun- 
den (1) and Chidambara Sivaprakasa 
v. Veerama Reddy (2). We would, there- 
fore, confine ourselves to a consideration 
of the evidence and see whether there is 
any justification for the claim that the 
house in dispute was the self-acquired 
property of L. Keshodas, 

Now the plaintiff has produced Amir- 
chand, her son-in-law, who admits that he 
has been acting as her agent at Peshawar 
and kept the key of the house with himself. 
He was married in 1894. In 1898 this 
house was burnt and he says that it was 
rebuilt by Keshodas in 1919 or 1920. 
According to this witness L. Keshodas 
died in 1921. He admits that Basheshar 
Nath lives in the house whenever he comes 
to Peshawar, and that his daughter’s 


marriage was celebrated in this very build- 


(1) 56 Ind. Oas. 117; A I R 1990 P © 67; 471-4 
56; 43M 567; (1920) M W N61; 27 ML 9102; 11 
LW 399; :8 ML J 476; 22 Bom, L R 578,18 AL J 
707; 25 G W N 485 (PC). 

(4) t8 Ind. Cas, 538; A I R 1922 P O 292; 491A 
28; 45 M586; 18 L W 102; 81 M L T 54: (1922) 


M WN349;13 ML J 40; 370 LJ1992 0 WN ~ 


245 (P O). ° 
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ing. At the time of the marriage of this 
witness L. Murlimal, the father of L. 
Keshodas wus alive and he makes a de- 
finite admission that Murlimal used to live 
in the house before it was burnt down in 
1898. The daughter of R. S. Shankardas 
is married to Shanibhunath, the younger 
son of L. Keshodas. He was produced 
by the plaintiff as her witness. The marriage 
of Shambhunath took place in 1922 and 
was celebrated in this house. He admits 
that Basheshar Nath uses this house during 
his stay at Peshawar. S. Hira Singh, 
witness for plaintiff, states that he is the 
god-brother (Dharam Bhai) of plaintiff and 
that he knows all about their affairs since 
the last 40 years. He does not deny that the 
two brothers Basheshar Nath and Shambhu- 
nath use this house when they come to 
Peshawar from Samundari, and that L. 
Murlimal, the father of L. Keshodas, resided 
in this house when he was alive. He adds 
that L. Murlimal was a cloth merchant. 
Moharringh was produced by defendant 
who gives the history of the family in more 
detail. He says that this house was pur- 
chased by his father and that it was sold 
by his uncle to Murlimal or Keshodas, he 
is not sure which. He states that Murlimal 
and Keshodas, used to live together, and 
that the house was rebuilt by Basheshar Nath 
after the death of his father, although it 
was begun in his lifetime. Basheshar Nath 
was in Police service in those days. The 
Patwari of Samundari was also examined 
on interrogatories. According to him the 
total land left by L. Keshodas in Sa- 
mundari was 1207 K.2 M. in addition to 
habitable sites. Out of this area, which 
was originally mutated in the name of the 
widow on the basis of the will, she has 
transferred all excepting 197 K. 2 M. to her 
sons, Basheshar Nath and Shambhunath 
and her grandson Prithinath. She has 
also transferred a large portion of the 
buildings to her children. 

| It is obvious from the evidence referred 
to above that whatever may have been 
the nature of the property acquired by 
Keshodas at Samundari where he was a 
Tahsildar the house in diapute was occupied 
by him and his father long before 1393. 
It is established from the plaintiff's evidence 
that Murlimal was a cloth-merchant and 
Keshodas must be young man in the early 
nineties when this house was occupied by 
him and his father. An irresistible con- 
clusion therefore arises that the house was 
certainly purchased by Murlimal, who was 
a cloth-merchant, and the son was living 
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with him jointly init. There is no doubt 
therefore that there was a commensality 
of mess and residence and the son and the 
father were undoubtedly owners of this 
property as members of a joint Hindu family. 
Whatever expenditure may have been in- 
curred later either by Keshodas or by 
Basheshar Nath, because the versions vary 
on this point, there is no doubt whatsoever 
that the house originally belonged to the 
co-parcenary and there was no intention of 
the person who spent the money in gebuild- 
ing the house to keep the super-structure 
separate from the site. It will be presumed 
that he threw the money into the joint 
funds. 

For the reasons given above, there is 
no doubt that the house was ancestral 
property so far as L. Keshodas is concerned, 
and we agree with the learned trial Judge 
that he could not will it away to his wife 
to the detriment of his sons. It is not 
denied by Counsel for respondent that the 
will was invalid, if the property belonged 
to the joint Hindu family consisting of 
Keshodas and Murlimal. It follows, there- 
fore, that the plaintiff has not become the 
life tenant ofthis particular house by virtue 
of that document. In the circumstances 
it will be open to the creditors of Bas- 
heshar Nath to proceed against this house 
from recovering the debt due from him 
and the plaintiff's suit therefore be 
dismissed. We accept this appeal, set 
aside the order of the Appellate Court, 
and restore that of the trial Judge. The 
plaintiff will pay the costs of defendant 
throughout, 

D. Appeal accepted. 
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in the two suits—Bar, if operates. 

mere entry of names in the revenue 
papers does not debar the person against 
whom the entry is made for all time to come 
from suing for a declaration and any new invasion 
of rights which amounts to a fresh denial of title 
conferson the owner in possession a fresh right to 
sue, Theright to sue accrues when there is an 
accrualofthe right asserted ia the suit and its 
infringement or atleast a clear and unequivocal 
threat to infringe that right by the defendant against 
whom the suit is instituted, Bolo v. Koklan (2), 
relied on, [p. 75, col. 2; p. 76, col. 1.] 

A declaratory decree given by the lower Court 
cannot be refused in appeal unless the Appellate 
Court comes to the conclusion that the Courts below 
in the exercise of their discretion have acted in any 
arbitrary or perverse manner. [p. 78, col. 1.] 

A person cannot acquire a title by adverse posses- 
sion to land which was the subject of a usufruc- 
tuary mortgage and therefore in the possession of the 
mortgagees, merely because he had managed to get 
his name recorded in the village papers fora series 
of years a respect of the mortgaged property. [p 
77, col. 2, 

Bar under O. IT, r. 2, Civil Procedure Code, does not 
operate where the cause of action of the prior suit 
is entirely distinct from the cause of action in the 
subsequent suit. [p 7/, col. 2.] | 

S. O. A. from the decision of the Sub- 
ordinate Judge of Budaun, dated June 20, 
1981. 

Mr. Mustag Ahmad, for the Appellant. 

Mr. A. M. Khwaja, for the Respondents, 

Judgment.—This js second appeal by 
Lala Shiam Lal who was defendant No. 4 
in a suit brought by Muhammad Ali 
Asghar Husain. This appeal is connected 
with Second Appeal No. 1512 of 1931 which 
was filed by Jagannath Prasad who was 
defendant No. 8 in the same suit. Both 
of these appeals might be disposed of by 
a single judgment. 

The facts are that one Hashmat was the 
owner of some immovable property. He 
died in 1886 leaving four widows, Musam- 
mat Soghra, Musammat Munira, Musammat 
Sabza and Musammat Ohaman. He had 
two brothers surviving him Aijaz and 
Bagar. We know nothing about the heirs 
of Bagar but we know that Aijaz died 
in 1886 leaving behind him a widow 
Musammat Niazunnissa, a son Hamza Ali 
and two daughters Kaniz Bano and Shahr 
Bano. It is common ground that Hashmat 
was a Shia and not having left any 
children his property under the Shia Law 
would devolve upon his two brothers Aijaz 
and Bagar. The plaintiff Muhammad Ali 
Asghar Husain is a purchaser from 
Musammat -Kaniz Bano, one of the 


daughters of Aijaz Husain under a docu-_ 


ment dated December 23, 1929. 

This plaintiff's case is that the property 
in dispute which isa small share compris- 
ing 1 biswansi out of a very much larger 
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area in patti Soghra Begum, mohal Narain 
Das, khata kewat No. 4, mouza Mauama 
belonged to Hashmat and after his death 
it was inherited by Aijaz and Baqar 
and from Aijaz a portion was inherited 
by Musammat Kaniz Bano who sold it to 
the plaintiff in the year 1929. It is also 
alleged that the property originally belong- 
ed to one Tufail Ahmad who executed two 
mortgages dated August 22, 1874, and April 
22,1875, in favour of one Fazal Ahmad. 
Tufail Ahmad executed a sale-deed of the 
mortgaged properties in favour of Hashmat 
Husain and that is how Hashmat Husain 
became the owner of this property which 
devolved on the plaintiff as mentioned be- 
fore. The property was mortgaged usufru- 
ctuarily to Fazal Ahmad and is in posses- 
sion of his heirs as usufructuary mort- 
gagees which heirs have not been implead- 
ed in the present suit. The plaintiff then 
goes on to say that Sogra Begam died on 
March 9, 1918, and after her death Musam- 
mat Sabza Begum and Musammat Chaman 
Begam made certain transfers in favour 
of one Muhammad Jan on February 9, 
1920 and May 20, 1921, and the said 
Muhammad Jan at first hypothecated the 
property in dispute to Jagannath Prasad, 
defendant No. 8, and subsequently sold the 
same to Shiam Lal defendant No. 4. The 
dates of the hypothecation in favour of 
Jagannath Prasad and the sale in favour 
of Shiam Lal are not given in the plaint, 
but the plaintiff's case is that all these 
transactions are fictitious and collusive 
transactions and cast a cloud upon the 
plaintiff's title who is interested in the 
equity of redemption and entitled to redeem 
the heirs of Fazal Ahmad, the original 
usufructuary mortgagee. The plaintiff 
therefore prayed for the relief that on 
proof of the plaintiff's right of ownership as 
against the defendants it may be declared 
that the plaintiff is, as the owner, entitled 
to get the property in dispute redeemed 
at the stipulated time. It may be mention- 
ed that the time fixed for redemption of 
the mortgages of 1874 and 1875 is 1936. 
The other defendants to the suit were two 
widows of Hashmat Husain, namely Sabza 
Begum and Chaman Begum and certain 
other transferees from the widows. Ags 
mentioned before, the heirs of the usufruc- 
tuary mortgagee, were not impleaded in 
the suit, 

I am concerned with the written state- 
ment of Jagannath Prasad and Shiam 
Lal alone for they are the appellants in 
the present second ‘appeals, They did 


y 
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not mention in their written statement as 
to when they obtained the hypothecation 
or the sale from Muhammad Jan and asI 
said before these dates are not mentioned 
in the plaint. Thecase of the defendants 
was that Hashmat had gifted his entire 
property including the property in dispute 
to his widow and consequently Aijaz and 
Bagar did not get.any portion of Hashmat’s 
inheritance and the plaintiff by obtaining 
a sale deed from Musammat Kaniz Bano 
did not obtain any interest in the 
disputed property. They further pleaded 
that the plaintiff's suit was barred by 
estoppel, vide O. II, rule 2, and s. 410f 
the Transfer of Property Act. . 

The Courts below have decreed the 
plaintiff's suit for the declaration claimed 
by him. In second appeal it is contended 
before me that the finding of the Court 
below that Hashmat did not make a gift 
of the property in dispute to his widows 
is not correct inasmuch as the lower 
Appellate Court has misread the evidence 
of Hanwant Sahai, the principal witness 
in this case. Iam not prepared to set aside 
the finding of fact recorded by the lower 


Appellate Court on this point. Itis true 
that the .learned Judge has refer- 
red to the statement of Hanwant 
Sahai as negativing the case of 


the defendants but that Court has also 
relied on several other considerations in 
arriving at the finding; moreover, there 
has not been a real misreading jof the 
evidence of Hanwant Sahai. Hanwant 
Sahai’s evidence is more or less hearsay 
aud Hanwant Sahai does not in his cross- 
examination say that Hashmat had told 
Hanwant Sahai that Hashmat had made a 
gift of his entire property in favour of his 
widow. AsI said before, the finding is 
based: not only upon the evidence of Han- 
want Sahai but on a variety (of circumstan- 
ces and the finding isto my mind a find- 
ing of fact which cannot be challenged in 
second appeal. j 

_It was then contended on behalf of the 
defendants that the plaintiff and his pre- 
decessor Musammat Kaniz Bano is estop- 
ped from asserting that ithe widows of 
Hashmat did not. get’ the entire property 
from Hashmat under a gift because on 
July 17, 1915, Musammat Muniran one of 
the widows executed a gift in favour of 
Musammat Niazunnissa, the mother of 
Musammat Kaniz Bano, and Musammat 
Kaniz Bano having inherited from Musam- 
mat Niazunnissa it is not open to Mu- 
sammat Katia Bano or to. Musammat 
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Kaniz Bano's transferee to question the 
right of the widows. The simple answer 
to this contention is that ib does not ap- 
pear that Musammat Kaniz Bano derived 
any title from Musammat Niazunnissa and 
Musammat Kaniz Bano is undoubtedly the 
heir of her father Aijaz Husain who has 
not accepted any gift from Musammat 
Muniran and who in no sense of the term 
can be said to be estopped. Another 
answer, which is perhaps simpler, is that 
it is not known whether Musammat Niaz- 
unnissa is dead, and that fact not being 
known, it cannot be said that Musammat 
Kaniz Bano has inherited anything from 
Musammat Niazunnissa. The Courts below 
have further held that the deed of gift 
dated July 17,1915, is a fictitious document 
executed without the knowledge of Musam- 
mat Niazunnissa. 

The next contention of the appellant is 
that the plaintiff's suit is barred by time. 
In this connection it is said that the plaint- 
iff's suit being for declaration it must be 
governed by Art. 120 of the 'Limita- 
tion Act and it is conceded by the plaintiff 
that Art.{120 does apply to the facts of 
the present case. It is said that the names 
of the widows of Hashmat were mutated 
on this property some time in 1886 and 
the plaintiff's suit having been {instituted 
more than six years from that date it is 
barred by time. The principal defendants 
to the suit are Musammat Sabza and 
Musammat Chaman whose names were 
recorded as against this property some time 
in the year 1886. Reliance is placed upon 
the case of Akbar Khan v. Turban (1). That 
case, however, wasia peculiar case tin which 
the defendant's name had been entered in 
1895 and nothing more happened except a 
refusal in 1903 on the part of the defend- 
ant to get the entry corrected. The former 
entry in 1895 was made after contest with 
the plaintiff. Their Lordships accordingly 
held that the cause of action accrued when 
there was a definite denial by the defend- 
ant in 1895 and the subsequent refusal 
of the defendant to get the entry corrected 
was a continuance of the original cause 
of action and not afresh denial of title. 
Akbar Khan’s case (1) has been considered 
in a number of subsequent cases and it is 
now well established that amere entry of 
names does not debar the person against 
whom the entryis made for all time to 
come from suing for a declaration and any 
new invasion of rights which amounts to 


(1) 1 Ind, Oas 557; 31 A 9; A W N1908, 252; 5 A 
LJ 687. 
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a fresh denial of title confers on the owner 
in possession a fresh right to sue. 

It was argued on behalf of the plaint- 
iff that the plaintiff's right to sue came 
into existence on December 23, 1929, when 
he took the sale deed from Musammat 
Kaniz Bano and therefore any- 
thing which took place prior to Decem- 
ber 23, 1929, should not be taken into con- 
sideration when deciding the question of 
limitation. I am not prepared to accede to 
this submission on behalf of the respond- 
ent because this would lead to the ano- 
maly that a person who himself might 
have allowed limitation to run against him 
confers a right to sue unfettered by the 
plea of limitation by transferring the pro- 
perty to another. Indeed this would 
amount to saying that no rule of limita- 
tion applies to a declaratory suit where 
the defendants are interested in denying 
. the plaintiff's right within the meaning of 
s. 42 of the Specific Relief Act. As observ- 
ed by their Lordships of the Privy 
Council in the case of Bolo v. Koklan (2), 
the righ: to sue accrues when there is an 
accrual of the right asserted in the suit 
„and its infringement or at least a clear 
and unequivocal threat to infringe that 
right by the defendant against whom the 
suit is instituted. Itis said in the plaint 
that the cause of action arose on Decem- 
ber 27, 1929, or thereabout when the de- 
fendants finally denied the plaintiff's right. 
This statement of the plaintiff would not 
give the plaintiff a right to sue. :f 
the plaintiff asked for an acknowledg- 
ment of his right from the defendanis 
some time in December 1929 and the de- 
fendants refused to acknowledge the plaint- 
ifs right that would not give the plaint- 
iff a right to sue. The fresh act must be 
on the part of the defendants which can 
be said to amount to a fresh invasion of 
the plaintiff's right or a fresh attempt to 
cast a cloud on the plafntiff's title and 
not merely a denial of the plaintiff's title 
when the plaintiff attempts to assert his 
title because this denial would be merely a 
continuation of the denial made long ago. 

In this case it is suggested on behalf 
of the plaintiff that there was a de- 
nial of the title of the plaintiff's prede- 
cessor in 1886 when the names of Hash- 
mats widow were recorded cn the property, 
there might be said to be another denial 


(2) 127 Ind. Oas. 737; (1939) A LJ 1188; 32L W 
338; 340 W N 1169; AI R 1930P O 270; 59M L J 
621; Ind. Rul. (1939) P O 353; 32 Bom, l R 1596; 520 
L J 450; 11 L 657; 31 P L R 832(P Ò). i 
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of the title of the plaiiff's predecessor 
in February 1920 andin May 1921, when 
Musammat Sabza and Musammat Ohaman 
made transfers in favour of Muhammad 
Jan buat there has been no subsequent 
cloud on the plaintiff's title and therefore 
the present suit which is instituted on 
January 2, 1930, is barred by the six years’ 
rule of limitation. There has tomy mind 
been yet another invasion of the title 
of the plaintiff's predecessor and that was 
when the transfers were made by Muham- 
mad Jan in favour of Jagannath Prasad 
and Shiam Lal and when the names of 
Jagannath Prasad and Shiam Lal were 
mutated over the property. The plaintiff 
in para.9 of the plaint mentioned the 
various transfers that were made by 
Musammat Soghra Begam and Muhammad 
Jan and thenin para. 10 he alleged that 
these transfers were collusive. His cause 
of action may therefore be taken to be 
these various transfers made not only by 
Soghra Begam but also by Muhammad 
Jan and the entry of the names of Jagannath 
and Shiam Lal in the revenue pipers. As 
I said before, neither inthe plaint nor in the 
written statement has it been mentioned 
as io when Muhammad Jan executed the 
hypothecation in favour of Jagannath and 
the sale in favour of Shiam Lal’ Mr. 
P. M. L. Verma on ‘behalf of the respond- 
ent has drawn my attention to asale deed 
executed by Muhammad Jan in favour of 
Shiam Lal which is Ex. Gof my record. 
Mr. Khwaja on behalf of the plaintiff has 
accepted this document as being the 
transfer in favour of Shiam Lal but he 
has pointed out that this was drawn up 
on November 11,1925, and the plaintiff's 
suit of January 2, 1930,is well within six 
years of that date. It was, however, said 
on behalf of the respondent that in this 
very sale deed there is the mention of a 
hypothecation in favour of Jagannath 
Prasad dated November 21, 1921; ‘but 
beyond this recital nothing has been 
pointed out to me from which I can find 
out the date of the hypothecation in favour 
of Jagannath Prasad, the “hypothecation 


which is mentioned in the plaint and 
admitted in the written statement. Mr. 
Khwaja is not prepared to accept this 
recital as evidence of the date of the 


hypothecation nor am I prepared to accept 

this as conclus've. This might well be 

another mortgage deed in favour of 

Jagannath. The position, therefore, is 

that the plaintiff's suit cannot be said to 

be barred hy time inasmuch ®g wedo not 
P 
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know the date of this fresh invasion. I 
might in this connection mention the 
observations of Sulaiman and Sen, JJ. in 
the case of Aftab Ali Khanv. Akbar Ali 
Khan, (3); : ; 

“The plaintiffs in the present case alleged their 
cause òf action to have arisen from the wrong 
entries of the names of the contesting defend- 
ants Nos 1 to4 and not their ancestor Musammat 
Sakina Bibi. Jt is not clear from the record 
whether this occurred within six years of the suit 
and the présent action, therefore, cannot be thrown 
out simply on the ground of limitation.” 

It hes-not been proved to my satisfac- 
tion that the hypothecation in favour of 
Jagannath and the entry of his name on the 
revenue papers was made more than six 
yeais-prior to the institution of the suit 
and the sale infavour of Shiam Lal was 
undoubtedly within six years of the suit. 
Itherefore overrule the plea of limitation 
advanced on behalf of the defendants. 

It was: then. contended that the 
plaintiff's suit is barred by s. 41 of 
the ‘Fransfer of Property Act because 
it is said that the defendants 
took the transfer from Muhammad Jan 
with fhe express or implied consent of 
the plaintifi’s predecessor and the defendants 
were not aware of the real state of affairs. 
This plea comes with a very bad grace 
from the defendants Jagannath and Shiam 
Lal.. It has been pointed out by ihe Court 
of first instance that both Shiam Lal 


and Jagannath knew everything about” 


the state of Hashmat’s family and that 
these two persons have been trying their 
best in conjunction with Kaniz Bano’s 
brother to damage the claims of 
Musammat, Kaniz Bano. The lower Ap- 
pellate Court also agreed with the obser- 
vations of the Court of first instance 
and held that Shiam Lal and Jagannath 
“appear to have been playing, a game of 
backgammon.” There is, therefore, no 


foree on the plea ofs. 41 of the Transfer. 


of Property Act. 

It was then contended that the plaintiff's 
suitis barred by O. II, r. 2, Civil Procedure 
Code, Both the Courts below have re- 
pelled this contenticn. 
1912 a suit was instituted by Musammat 
Kaniz Bano against certain defendants 
and in that suit the deed of gift exe- 


cuted by Musammat Sogkra on the Febru-, 


ary 15, 1999, 


and subsequent transfers 
made by 


(3) 121 Ind. Cas. 209; ge I, J 794 at p 797; 
a 1929 All; 49; 13 R D635; Ind. Rul. (1930) 
All. 97. . : > 
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It appears that in 


the donees were challenged. 
The cause of action for that suit as point- 
ed out by the Courts below was ` entirely, 


77 
different from the cause of action for the 
present suit. In that suit it was said that 
Musammat Soghra had no right to execute 
the deed of gift dated the February 15, 
1909, because she did not inherit anything 
from Hashmat who was a Shia but it 
was held that the property which Musam- 
mat Soghra had gifted came to her pos- 
session from Hashmat by virtue of the 
fact that Hashmat gifted that property in 
favour of Afusammat Soghra. In the pre- 
sent case it has been found by both the 
Courts below that Hashmat did not make 
a gift of the present property to his 
widows. The plea of O. II, r. 2 also has 
no force because the cause of action of 
the former suit is entirely distinct from 
the cause of action in the present suit. 
Tt was then contended that the equity 
of redemption now vests in the pre- 
decessors of the defendants, they having 
acquired a title to the said equity of re- 
demption by adverse possession. It may 
be conceded that an equitable estate as 
well as a legal estate can become barred: 
by time and an equity of redemption 
can become by adverse possession the pro- 
perty of a person, but I am satisfied 
that in the present case it cannot be 
said that the defendants Jagannath and 
Shiam Lal or their immediate predecessor 
Muhammad Jan or even the widows of 
Hashmat have become the owners of the 
equity of redemption by adverse possess- 
sion. The property in disputeis in the 
possession of the usufructuary mortgagees 
and the mere fact that the names of the 
widows of Hashmat were recorded in the 
revenue papers as mortgagors would not 
justify me in holding that they became 
the owners of the equity of redemption 
by adverse possession. I am bound by 
a Division Bench ruling of this Court 


in the case of Kunwar Sen v. 
Darbari Lal (4), in which it was 
held that person could not acquire 
a title by adverse possession to land 


which was the subject of a usufruct- 
uary mortgage and therefore in the posses- 
sion of ihe mortgegees, merely because 
hehad managed to get his name recorded 
in the village papers for a series of years 
in respect of the mortgaged property. 

Tt was also contended on behalf of the 
appellant that there should be a presump- 
tion in favour of the defendants that 
Musammat Kaniz Bano agreed to relin- 
quish all claims to Hashmat’s property in 
favour of the widows of Hashmat and 

(4) 34 Ind. Oas. 171; 38 A 411. 
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reliance was placed on the case of 
Shakur v. Husaini Bibi (5). It cannot be 
said that Musammat Kaniz Bano acquies- 
ced in the rights of the widows of Hashmat; 
indeed we know that in the year 1912 
she fought valiantly up till the High 
Court to’ assert her rights against the 
rights of the widows in respect of certain 
other property; and the case which has 
been cited relates to the case of co- 
heirs and ex hypothesi in the present case 
Musammat Soghra and the other widows 
of Hashmat are no heirs to Hashmat’s 
property under the Shia Law. 

Finally, it was argued on the authority 
of Aftab Ali's case (3) in that this is not a 
fit case in which a declaratory decree 
should have been granted to the plaintiff. 
It- is said that in the present case as in 
that case the heirs of the mortgagee have 
not been impleaded and the decree passed 
in favour of the plaintiff -would not be 
effective. In that case the sixty years 


period for bringing a suit for redemp- 


tion was about to expire. In the present 
case a suit for redemption can be brought 
up till the year 1996, and the plaintiff is 
not saying that he is entitled to the 
entire equity of redemption. It is con- 
ceded by Mr. Khwaja that the plaintiff is 
only interested in a portion of the equity 
of redemption and as the defendants and 
not the mortgagees are denying the right 
of the plaintiff and as the plaintiff has 
still a number of years for, filing a suit 
for redemption a declaratory relief should 
be given unless barred by any other 
rule of law, lest the evidence which is 
available now might become unavailable 
to the plaintiff by lapse of time. I feel 
inclined to hold that this is a fit case 
in which a declaratory decree might 
be given ; moreover, I have got to consider 
the case from a different aspect also. 
This is not a case in which a declaratory 
relief has been refused by the Courts 
below and I am asked to grant it in 
appeal; this is a case in which a de- 
claratory relief has been given by the 
Courts below and I.am asked to refuse 
this relief in appeal. I cannot do so 
unless I come to the conclusion that the 
Courts below in the exercise of their 
discretion have acted in an arbitrary or 


‘perverse manner and I am not prepared 


to hold upon the materials on the record 
that the Courts below have exercised 
their discretion in an arbitrary or unjudi- 
cial manner. 

(571 Ind, Oas, 653; A TR 1923 AU, 447, 


The result is that I dismiss this appeal 


with costs. Leave to file an appeal by way 


of Letters Patent is granted, : 


N. l Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT A. 
Civil Appeal No. 91/17 of 1934 
August 10,1934 .. 
ALMOND, J.C. | 
LYALLPUR BANK, Lrp. AND ANOTHER— 
APPELLANTS f ü 
` versus 
MEHR OHAND AND ANOTARR—RESPON DENTS 
Hindu Law—Debt-—Surety debts of grandfather— 
Grandson, if and when liable. eat 
The grandson is not responsible for the surety 
debts of his grandfather unless the grandfather 
received consideration for the debt. Narayan v. 
Venkatacharya (2), followed. 


C. A. from an order of the Senior Sub- 
Judge, Déra Ismail Khan, dated Febru- 
ary 27, 1934. ; | 

Mr. Beliram, R. B. and Lala Manohar Lal, 
for the Appellants. . om sca 

Sardar Raja Singh, for the Respoadents. 

Judgment.—In this case the Lyallpur 
Bank obtained a decree against (1) Jhangi- 
ram and Sons, (2) Kewalram.: After the 
decree was obtained, Kewalram diéd leav- 
ing behind him two grandsons, namely, 


Mehrchand and Chimanlal. In execution. 
of their decree, the bank attached the pro- 


perty which is now in dispute and Mehr- 


chand and Chimanlal brought objections’ 
that the property was nos liablé to sale, 
in execution of the bank's decree. The 
objections were summarily dismissed, by the." 


executing Court andon appeal to this Court 
by order dated August 12,1932, the case 


was remanded with the direction that the ` 


objections’ should the disposed of after 
giving the parties an opportunity, of pro- 
ducing their evidence on the -points at 
issue and coming toa definite finding on 


the points in dispute between the parties. - 


Two issues were, therefore, framed: (1) 


Whether the objector is bound to pay the ` 
decree; therefore, the property attached ~ 
could be auctioned. (2) If they ‘are. not 
bound, then could they raise these objec- . 
tions. The lower Court found thatthe debt. 


due from Kevalram was a debt in his capa- 
city as surety and that his grandsons were, 
therefore, not liable to pay ethe debt in 
view of the rulings reported as Dwarka 
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Das v. Kishen Das (1) and Narayan v. 
Venkatacharya (2). 

The decree-holders have appealed to this 
Court and the questions which arefor de- 
cision, as addmitted by learned Counsels 
for both sides, are as follows; (1) Whe- 
ther the debt of Kewalram was a security 
debt. (2) If so, whether the defendants 
being grandsons of Kewalram are not liable 
for its payment. (3) If they are not exempt- 
ed from liability in view of being grandsons, 
whether the partition effected between them 

‘and: their grandfather during the latter's 
. lifetime was a fraudulent one, andif it 
was not fraudulent but a genuine one, then 
are the grandsons liable for the debts of 
their grandfather contracted before parti- 
tion of the property.. On the first of these 
points ib appears to me that the executing 
Court -was correct in coming to the conclu- 
sion that the debt was a security debt. It 
ia argued on this point by the learned 
Counsel for the appellants that ihe bank's 
accounts do not show that Kewalram was 
a surety for the debt of his nephew Jhangi- 
ram and that theobjectors have not pro- 
duced the accountsof either Kewalram or 
those of Jhangiram which would have shown 
whether any of the debt contracted 
had been for the benefit of Kewalram. 
Against this evidence learned Counsel for 
the objectors relies on the statement of 
Banbasi Lal, the liquidator of the bank. 
"From his statement it appears that the ac- 
count commenced from June 7, 1920, in the 
name of Jhangiram and Gowardhandas, 
his brother. On December 21, 1921, there 
was a debit balance of Rs. 4,899 in this 
account. A freshaccount was then opened 
and on that day a pro-note for Rs. 5,000 
signed by Jhangiram for himself and his 
brother and also by Kewalram and Koka- 
yam, another brother of Kewalram. The 
account was operated by Jhangiram alone. 
This account continued until April 24, 
1925, on which dale there was a debit 
balance of Rs. 3,176. On that day a fresh 
pro-note for Rs. 5,000 was executed, the con- 
sideration for which was the old debt. This 
was signed by Jhangiram for himself and 
his sons and by Kewalram and again was 
operated by Jhangiram alone. On this 
same date a letter was written to the bank 
by Jhangiram, of which a copy has been 
produced to the following effect : 

“J am writing to Lala Kokaram tosend me a letter 
of responsibility on my debit due to you. On re- 
ceipt ofthe said letter I shall forward it to you.” 

(1) 147 Ind, Cas, 1048; A IR 1933 All, 587; 55 A 
675; (1933) A L J 1459; 8 R A 603, 

(2) 28 B 40°; 6 Bom. LR 434, 
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On July 14, 1925, a letter, a copy of 
which has also been produced, was written 
by Koka Ram T'hukral tothe bank tothe 
following effect ; 

“With reference to the cash credit account to 
the extent of Rs 5,030 and pro-note account Rs 5,009 
as existing in the name of Messrs. Jhangiram 
Gowardhandas andon the joint security of Lala 
Kewalram and myself, I hereby undertake the res- 
ponsibility and bind myself as surety in the above 
said two accounts till their final settlement, The 
fresh document for the above concerned accounts 
which now exist in the name of Lala Jhangiram and 
Sons have been given to you on April 21, 1925, 
duly signed by Messrs, Jhangiram (of Jhangiram 
and Sons) and Lala, Kewalram Thukral.” 


It is contended by learned Counsel for 
the appellants that this letter of Kokaram 
does not prove conclusively that Kewal 
Ram was a surety and nota principal 
debtor. Itis, howover, a very strong piece 
of evidence created at atime when there 
was no dispute between the parties and 
from which one can be led to no other 
conclusion than that Kewalram was a 
surety for the debts. The next question 
for consideration is whether grandsons under 
Mitakshara Law are responsible for the 
payment of the debts of their grandfather 
which have been incurred in their capacity 
as sureties for payments of debts. There 
is on this point unfortunately virtually 
no authority. Theonly direct authority on 
the point is one of the cases which has 
been relied on by the executing Court, 
namely Narayan v. Venkatacharya (2). The 
question was directly in issue in that case 
and it was laid down that the grandson 
is not responsible unless the granfather 
received consideration for the debt. There 
is no suggestion that in the present case 
the grandfather received any such con- 
sideration. In Dwarka Das v. Kishen Das 
(1) the Judges referred to this decision of 
the Bombay High Court and quoted cer- 
tain extracts from theMitakshara Law which 
had been relied on by the Bombay High 
Gourt, but the question was not directly 
in issue in the Allahabad High Court. The 
question there was the son's liability, 
Learned Counsel for the appellants has re- 
lied on a case of the Patna High Court 
reported as Balkrishna Sahai v. Sham 
Sunder Sahai (3) which is hased on an ear- 
lier case of the same High Court reported 
as Mahabir Prasad v. Siri Narayan (4). 

In both those cases it was laid down 
that a son and a grandson are equally 
liable for the payment of surety debts, but 


(3) 56 Ind, Oas. 962; A I R 1920 Pai, 201, 
(4) 46 Ind, Cas. 27; A IR 1918 Pat, 34554 PL W 
437; 3 PL J 396; (1918) Pat, 228, 
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in those cases also as regards the position 
of a grandson the law as laid down must 
be considered as obiter, for in both cases 
it was the. question of the son’s liability 
which was involved. Learned Cvunsel also 
desires me to rely oncertain obiter remarks 
of their Lordships of the Privy Councilin 
acase reported as Masit-Ullah v. Mamudar 
Prasad (5) in which the general proposition 
was laid down that the liability and obli- 
gations of grandsons are similar to those 
of sons, but in that case the question was 
not one of surety debt. Learned Counsel 
also relies on the statements of law on the 
subject in Mulle’s Hindu Law and in Gour’s 
Hindu Code. In- Mulla’s Hindu Law, 
Edn. 6, para. 298, the general proposition 
is laid down that grandsons are equally 
liable with sons for the payment of a surety 
debt contracted by the grandfather, pro- 
vided that the debt isnot merely a surety 
for the appearance or for the honesty of 
another. The decision in the Bombay case 
is, however, noted in Mulla’s book without 
any comment upon it. At p.826 of Gour’s 
Hindu Code, Edn. 3, the learned commenta- 
tor is definitely of opinion that the Bombay 
view is not correct and is not supported 
by the authority of any other High Court. 
The position, therefore, comes downto this: 
that we have only one reported case bear- 
ing directly on the point and in. these 
circumstances I decide to follow the reported 
ruling. 

The decision on these two points namely 
the fact whether the debt was a surety 
debt and the question of the liability of 
the grandsons to discharge that debt 
is sufficient for the disposal of this appeal. 
The appeal is accordingly dismissed with 
costs. 

D. Appeal dismissed. 

(5) 98 Ind, Cas. 1031; AIR 1926 PO 105;t3 IA 
204; 48 A 518; 30 W N 721; (1926) M W N 816; 24 
L W 551; 44 OL J 321; 51 M LJ 792; $8 Bom. LR 
1402;7 P L T 815; 25 ALJ 1;31 C W N 295; 38M 
LT 77(P OC). 


LAHORE HIGH COURT 
Civil Revision Petition No. 603 of 1932 
. October 11, 1934 
AGHA HAIDAR, J. 
Firm TARA CHAND-HAKUM SINGH 
— PLAINTIFFS— PETITIONERS 
KAE VETSUS 
SANTOKH SINGH AND OTS ERS— 
_ DEFENDANTS— RESPONDENTS 
Civil Proeedure Code (Act V of 1908), 0. V, r 20— 
Substituted  service-—Plaintiff knowing the where- 
abouts of defendant—-Substituted service obtained by 
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fraud of Court—Ex parte decree—Defendant, if 


bound by it, 


Where the plaintiff knew the whereabouts of the - 


defendant aud in spite of that fact he obtained by a 


false representation an order for substituted service . 


by giving the Court to understand that the defend- 
ant had been deliberately avoiding service : 

Held, tbat an order for substituted service was 
obtained by practising fraud upon the Court and the 
defendant had not been properly served as required 
by law and that the ex parte proceedings against 
him were not binding on him. h 

C. R. P. of the order of the Subordinate 
Judge, Second Class, Rawalpindi, dated 
August 29, 1932. 


Messrs. Shamair Chand and Qabul Chand, 


for the Petitioners. 
Messrs. M. L. Whig and Janki Nath 
Wazir, for the Respondents. 


Judgment. - The plaintiff brought a 
suit for a sum of Rs. 2,000 against defen- 
dants Nos. 1, 2,3 and 4. Defendant No. 3 
is one Arur Singh and it is said that he 
was a surety. Notices were issued to the 
defendants, but the process-server did not 
make any report as regards the service 
on Arur Singh. Thereafter notices were 
issued for April 29, 1928, to. defendants 
Nos 1,2and3. On April 19, the report 
of the process-server was read and it was 
to the effect that the defendants could not 
he traced. The plaintiff was thereupon 
ordered to supply the office with full 
particulars of the whereabouts of 
defendants Nos. 1, 2 and 3, so that 
notices may be served upon them by 
means of registered post and also by 
beat of drum. On the next date the 
plaintiff, instead of supplying the office 
with the addresses of the defendants, 
made an application accompanied by an 
affidavit in which he stated that the de- 
fendants were deliberately avoiding service 
and that service should be effected upon 
them by publication in some newspaper. 
The Court accordingly made an order that 
the notices should be published in the 
Rajput Gazette for June 14, 1928, the 
date of the next hearing. This was done. 
On the date of the hearing the defendants 
were proceeded against ex parte. According- 
ly i ex parle decree was passed on July 7, 
1928. 

On July 23, 193], Arur Singh made an 
application in which he alleged that he 
had not been duly served and that he 
came to know of the decree on July 19, 
1931. It would appear from the proceed- 
ipgs that at no time personal service was 
effected upon Arur Singh. The Court had 
ordered the plaintiff to supply the exact 


et 


“was 
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| «address of Arur:Singh to the office so 


. *sthat.notices by means of registered ‘post: 


may be served upon Arur Singh and 
“ others, The plaintiff did not carry out 
-tthis order and obtained an order for 
. Substituted .service by making a re- 
' . presentation which turned out to be er- 
' roneous, 
‘the case before the Court below and he 
| -had to admit that Arur Singh as well 
ı vas his futher and grandfather had been 
M carrying on ‘business for a number -of 
years in the Kashmir State. Thus it 
-would appear that the plaintiff knew the 
. whereabouts of Arur Singh and in spite 
of that fact he obtained by a false re- 
presentation an order for substituted 
: service by giving the Oourt to understand 
“that the defendant. Arur Singh had been 
. deliberately avoiding service. An order 
~. for» substituted service, therefore, was 
“obtained by practising fraud upon the 
Court.: In view .of these circumstances the 
Court rightly held that Arur Singh had 
snot been properly served as required by 
slaw. and that the ex parte proceedings 
against him were .not binding on him. 
A point. was raised in the Court below 
on behalf of the plaintiff that the decree 
~ having been passed ex parte against Arur 
‘, Bingh after the Court had been satisfied 
that substituted ‘service had been properly 
-effected, it was not open to the Gourt 
‘below to go into the question and rip 
‘open‘the decree-of the trial Court on the 
ground that the order for 
‘service ought not to have been passed. It is 
‚admitted that there are conflicting decisions 
on the point; -but as the learned Judge 
of the trial Court had pointed out, the 
balance of authority was in favour.of the 
applicant.. He, therefore, decided in 
favour of the applicant on the question 
as to whether he was served or not ac- 
-cording to law. i: é i 


. On the point of the defendant's know- 
ledge of the decree and his application 
to set aside that decree within thirty days, 
the Court below has gone into the matter 
carefully and the learned Counsel, Mr. 
Shamair Chand, who has argued ‘the case 
- very fully on behalf of the applicant, 
has.no fault to find with the Court's find- 
ing. AG pe a l 








- The result, therefore, is that on the facts 
and circumstances ‘of the case and parti- 
cularly in “view of the fact that I am 
sitfingas a Court of Revision, I do not 
see’ any reason to interfere with the order 
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The plaintiff was examined in ` 


substituted - 


8i 


-passed by the Court below. I, therefore, 
dismiss this application with costs. 
D. Application dismissed. 





OUDH CHIEF COURT 

Criminal Appeals Nos. 272, 292, 293 an 

276 of 1934 ‘ 

November 9, 1934 
NANAVUTTY AND THOMAS, JJ. 

CHAIT SINGH AND OTHERS —AcouseD— 

APPELLANTS 

versus 

EMPEROR—Com PLaInant—RBSPONDENT 
Penal Code (Act XLV of 1860), ss. 302, 34—Several 
‘persons armed with lethal weapons assaulting a single 
person and striking him on -vital part of body— 
Common object—Death caused—Ali persons, if guilty 


` of causing death—Criminal trial—Sentence—-Assault 


of murderous and brutal nature on vital part of body 
—Capital punishment—Necessity of. 

Wheres several persons armed with lethal weapons, 
such aslathisand kantas, assault a single person 
and strike him several times on a vital part of the 
body, not only the person who actually inflicted the 
fatal blow, butallare guilty of causing his death, 
inasmuch asthe death was caused in the prosecution 


-of a common object, and the rioters, even before 


they moved to action, knew that death was likely to 
be committed in the prosecution of theircommon ob- 
ject. [p. 84, col. 2; p. 85, col. 1] 

Where theassault isof a murderous and brutal 
nature and the injuries are inflicted deliberately on a 
vital partof the body,namely the head, and death 
has ensued, the accused should be sentenced to 


‘capital punishment. [p. 85, col. 1.] 


Or. A. against an order of the Ses- 
sions Judge, Hardoi, dated Sepember 12, 
1934. 

Dr. J. N. Misra and Mr. B. K. Dhaon, 
for the Appellants. < 

Mr. H. S. Gupta, the Government Advo- 
cate, for the Crown. 

Judgment.—Dal Singh, Bhola Singh, 
Chet Singh, New" Singh, Nanhey Singh 
and Gajraj Sing were tried by the learned 
Sessions Judge of Hardoi under the follow- 
ing charges:— i f 

(a) 148/149 of the Indian Penal Oode; | 

ib) 802/149 of the Indian Penal Code, and 

(c) 147/323 and 147/324 of the Indian 
- Penal Code. 

On the first charge, Bhola Singh has been 
convicted under s. 148 of the Indian 
Penal Code and the other accused under 
s. 148, read with s. 149 of the Indian Penal 
Code, and each sentenced to two years’ 
rigorous imprisonment. f 

On the second charge, Bhola Singh has 
been held guilty under s. 302 of the Indian 
Penal Code, and sentenced to death. His 
appeal and the reference for confirmation 
of the sentence of death are before us. 

The remaining accused have been con- 
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Singh’s) ryot he would be killed. There; 


victed under s. 302 read with s. 149 of the 
Indian Penal Code, and sentenced to trans- 
portaticn for life. On the third charge, all 
the accused have been found guilty of the 
offence under s. 147 of the Indian Penal 
Code. Newaz Singh, accused, was further 
found guilty under s. 323 of the Indian 
Penal Ccde, for causing simple hurt to 
Musammat Rajni, and Bhola Singh was 
found guilly for causing grievous hurt to 
Sheoraj Singh and Collector Singh with a 
deadly weapon and ‘convicted under s. 324 
of the Indian Penal-Code. 

Each accused has been sentenced to one 
year's rigorous imprisonment under s. 147 
of the Indian Penal Code. Newaz Singh 
has been sentenced to six months’ rigorous 
imprisonment under s. 323 of the Indian 
Penal Code, and Bhola Singh to two years’ 
rigorous imprisonment under s. 324 of the 
Indian Penal Code. 

All the sentences of imprisonment are to 
run concurrently. 

Gajraj Singh has been given the benefit 


` of the doubt and acquitted. 


All the accused persons have appealed. 
Bhola Singh’s appeal has been argued by 
his learned Counsel, Mr. Dhacn, while the 
appeals of the other accused persons have 
been argued by Dr. J. N. Misra. 

Bhola Singh and Dal Singh are first 
cousins and are uncles of Sheoraj Singh, 


_P. W. No. 3. Chet Singh is a distant col- 


lateral of Sheoraj Singh. Gajraj Singh 


‘and Newaz Singh are first cousins and are 


also cousins of Bhola Singh and Dal Singh 


“ accused, three degrees removed. 


The case for the prosecution briefly is as 


follows :— 
Jangu Singh, deceased, was the lamtar- 


‘dar of Mahsona Mau, and Khanjua chamar, 


P. W. No. 4, was his tenant. Gajraj Singh 


is a zamindar and also lives in Mahsona 


Mau. 1t appears that a bullock belonging to 
Gajraj Singh had some disease in the 
mouth and he asked Khanjua chamar to 
examine it.. Khanjua replied that he did 
not know how to examine the mouth, 
whereupon Gajraj Singh beat him with 
shoes, on May 2, 1934, at about mid-day. 
Khanjua went and complained io Jangu 
Singh that Gajraj Singh had beaten him 
‘with shoes. Jangu Singh replied, raising 
his voice: “He has beaten my ryot, I shall 
beat his.” Gajraj Singh who lives close by 
about 8 paces away from the chaupal of 
Jangu Singh, over-heard (as he was meant 
‘to do) what Jangu had said and replied 
“pack from iuside his house that before he 
(Jangu Singh) had time to beat his (Gajraj 


was an exchange of abusive language 
between them and a short while after, 
Jangu Singh with a lathi in his hand, went 
behind his chaupal to make water. While 
doing so, itis alleged, that Gajraj Singh, 
Chet Singh, Nanhey Singh, Newaz Singh, 
Dal Singh and Bhola Singh came out 
armed with lathis and hantas. Jangu 


Singh got up end tried to run away wield-_ 


ing his lathi in self-defence. When he 
got tothe field of a man called Niranjan 


be tripped on the mend or boundary of | 


the field. Dal Singh gave him a lathi blow 
on the forehead which was followed by a 
kanta blow from Bhola Singh accused. 
Chet Singh then also aimed a blow with a 
kanta. Jangu Singh's mother, who had 
come out of her house, rushed to the scene 
to save her son and fell on‘bim to save him. 
Newaz Singh gave her a lathi ‘blow on the 
head. Sheoraj Singh and Collector Singh 
hearing the noise ran up to help him and 
they were also assaulted. The accused 
then ran away. Jangu Singh died on the 
spot. His dead body was taken to his 
chaupal, put in a bullock cart and taken to 
the Police Station, Bilgram, in the District 
of Hardoi, and a report of the occurrence 
was made by Musammat Rajni, mother of 
the deceased. She made’ a long and de- 
tailed report which is found on p. 5 of the 
printed record. In this report she has 
stated that there was a liaison between her 
son Jangu, and the widow of Kesho Singh 
(the word “wife“ is a mistake) and on ac- 
count of this there has been ill-feeling for 
the last three or four years. Kesho Singh, 
we are informed by the learned Counsel 
for the appellants; wasa relation of the ap- 
pellants, The names cf all’ the accused are 
mentioned in ihis first information report 
with the additional name of one Baldeo 
Singh. It may be mentioned here that the 
name of Gajraj Singb, who has been ac- 
quitted, is not mentioned in this report. 
The first information report was taken 
down by Head Constable, Gaya Prasad, P. 
W.No.7,in the presence of Thakur Sheo 
Sewak Singh, Officer in charge of the Police 
Station. Collector Singh and Sheoraj 
Singh, P. Ws. Nos. 2-and 3 who had gone 
with Musammat Rajni to the Police Station, 
were examined by the Sub-Inspector after 
the first information report had been re- 
corded. As both had received injuries 
they were sent for medical examination. 
The Station Officer then started for the 
scene of the occurience at about 7 P. m. and 
reached there uhout 9P.°m. the distance 
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being about six’ miles. It appears that 
the: second officer had been sent ahead 
and had already arrested Bhola Singh and 
Dal Singh before the arrival of the Station 
Officer, Thakur Sheo Sewak Singh. The 
remaining accused were not found in the 
village as they had absconded and so they 
were prosecuted as -absconders, Newaz 
Singh was arrested eight days later. “The 
remaining accused presented themselves 
in the Court of the Magistrate. : 

The case for the prosecution is proved 
beyond any doubt. by the evidence of 
P. W. No. 1 Musammat Rajni, mother 
of the deceased, P. W. No. 2 Collector 
Singh, P. W. No.3 Sheo Raj Singh, P. W. 
‘No. 4, Khanjua chamar, P. W. No. 5 Kedar 
and P. W. No. 8 Durga Singh.- These 
witnesses have deposed to the facts stated 
above, Ar 

Prosecution Witness No. 1 Musammat 
Rajni, is an eye-witness to the assault and 
states that while her son was making water 
she saw all the accused going up to him. 
Bhola Singh and Ohet Singh were armed 
with kantas and the others with lathis. 
She cried to her son to run away. He 
got up and wanted.to run away when the 
accused started assaulting him. He re- 
treated back wielding his lathi in self- 
defence but tripped on the mend or 


boundary of Niranjan’s field. Dal Singh. 


struck him a lathi blow on the -foreheaa, 
he reeled, and Bhola Singh gave-him a 
kanta blow on the: head and he fell down. 
‘then Chet Singh gave him another blow 
with the kanta. SENA 
Prosecution Witness No. 2, Collector Singh 
had also rushed up to the scene of the 
occurrence -after hearing the cries and 
saw the whole assault. 'The deceased was 
a distant cousin of the witness. All the 
accused are also distantly related to him. 
He states that Dal Singh struck deceased 


a lathi blow on. the forehead and Bhola’ 


Singh gave him a kania blow on the head 
followed by another kanta blow from Chet 
Singh. The witness rushed up to save 
Jangu Singh but was beaten by Bhola 


' Singh, Gajraj Singh and Nanhey Singh. 


The medical evidence shows that the 
witness had the following injuries : — 

(1) Incised wound ł ~x 1/8” x Ifo’ on the 
inner side of the left hand above the 
little finger. 

(2) Braise 3” x 4’ on the back of the 
left shoulder; and , 

(3) Bruise 3” x 4” on the back of right 
shoulder. . 

Prosecution Witness No. 3 Sheoraj Singh, 
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is the nephew of Bhola. Singh and 
Dal Singh accused. Chet Singh accused 
is also distantly related to him. 

He states that Dal Singh gave Jangu 
Singh a lathi blow on the forehead and 
as he reeled Bhola Singh struck him a 
blow on the head with a kanta. He fui- 
ther states that Jangu Singh was attacked 
by Chet Singh, Gajraj Singh, Nanhey 
Singh, Newaz Singh, Bhola Singh and 


‘Dal Singh and that Chet Singh and Bhola 


Singh were armed with kantas .and the 
others with lathis. 

“The witness, while trying to save Jangu 
Singh, was also assaulted and received the 
following injuries :— 

(1) Incised wound 2” x 1” skin deep 
slanting downwards on the back and 
outer part of the right forearm ; 

(2) Incised wound 14” x 3’ skin deep 
with a scratch 2” long in front just above 


‘the left shoulder; 


(3) contusion 2’ x }” on the left and 
front of the head; and 

(4) Bruise 2’ x 4” on the back of the 
left side and the lower part. 
' The evidence cf P. W. No. 4, Khanjua 
chamar, P. W. No. 5 Kedar and P. W. 


“No. 8 Durga Singh also corroborates the 


evidence of the above prosecution witnesses, 

It is urged by the learned Counsel for 
the appellants Nos. 1, 3, 4 and 5 that 
Kedar has improved upon his state- 
ment in the Court of Session and that 
in his statement before the Committing 
Magistrate he did not state that Chet 
Singh was armed with akanta. He may 
or may not have done so, but the other 
prosecution ` witnesses have unanimously 
stated that Chet Singh was armed with a 
kanta. The evidence of these prosecution 
witnesses has been believed by the learned 
Sessions Judge and by three out of the 
four assessors. We also believe it. We 
are greatly impressed with the evidence 
of P. W. No. 1 Musammat Rajni, P. W. 
No. 2 Collector Singh and P. W. No. 3 
Sheoraj Singh. 

It is urged by Dr. Misra that Gajraj. 
Singh was falsely implicated and acquit- 
ted by the trial Judge on the same 
evidence upon which he has convicted the 
appellants; and, therefore, that tainted 
evidence should not be believed’ against 
the other appellants. He has further 
pointed out to us that in Exs. A, B, 0 
and D which are the statements of Musam- 
mat Rajni, Collector Singh, Sheoraj Singh 
and Khanjua, recorded by the Station 
Officer, the witnesses bave not named 
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, Gajraj Singh ab one of the assailants of 
“the deceased, but falsely implicated one 
+Bäldeo Singh, who has not been prosecuted. 
In the Courts of the Committing Magis- 
“Hale-and of the learned Sessions Judge 
‘they have ‘implicated Gajraj Singh. The 
-case for. the prosecution is very simple 
“and straightforward. The deceased was 
‘beaten in broad daylight and the report 
was made without any delay; but some 
‘difficulty “has been Greated, in our opinion, 
‘on account of the part’ played by the 
‘Station Officer, Thakur Sheo Sewak Singh 
in the investigation of this case. The 
‘learned Sessions Judge was obliged to 
‘acquit -Gajraj Singh, though he was of 
opinion that the presence of Gajraj Singh 
‘in the assault was” extremely likely and 
‘that three of the assessors were also of the 
same opinion. He further remarks in his 
judgment that 

` “Gajraj Singh was the -main instigator of the assault 
and it seems unlikely that he should have been 


abeent from .the -party whiéh he had collected in 
order to commit the assault.” 


` As Gajraj Singh has been acquitted and 
the Local Government has not appealed, 
‘we would not have said anything about 
him-in our judgment, but in order to 
meet the arguments of the learned Counsel 
for the appellants, it is necessary for us 
to point out certain facts. According to 
Thakur Sheo Sewak Singh, P. W. No. 9, 
Musammat Rajni,in her first information 
report, implicated one 'Baldeo Singh and 
not Gajraj Singh as one of the assail- 
ants of the deceased, and the 
statements recorded by aim of the prose- 
éution witnesses, marked Exs. A, B,C and 
D, which have been referred to, show 
that they named and implicated Baldeo 
Singh and not Gajraj Singh. It is impos- 
siblé for usto understand why the Sub- 
Inspector did not prosecute Baldeo Singh 
when the latter was named in the Police 
Report and in the statements of the eye-wit- 
nesses whom he the Police Officer examin 
ed.’ He has given absolutely no explana- 
tion in his statement before the learned 
Séssions Judge. i é 

„Musammat Rajni- swears and states that 
“amongst the assailants I mentioned in 
my report to the Police Gajraj Singh 
also;. I cannot-say why it (his name) has 
been omitted.”. The-cther prosecution wit- 
nesses have also implicated Gajraj Singh 
in their statemerts, - 


“The reasons given by Thakur Sheo 
Sewak Singh for prosecuting Gajraj Singh 
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is very curious. . He states :—  : ei 
“When I found from the statements of witnesse 
made under s. 164 that Gajraj Singh had partici- 
pated in the assault, I challanedhim because Icon- 
sidered these statements to be trustworthy.” ° 


To a question put by the learned Ses- 
sions Judge the witness stated that 

“It is quite possible that while typing state- 
ments of witnesses on the basis of the first infor- 
maticn report, 1 omitted by over-sight the name of 
Gajraj Singh which did not find place in the re- 
port It is also quite possible that ifusammat 
Rajni who named the witnesses might have named 
Gajraj Singh while making the report and the 
statement and it was by over-sight omitted by the 
Head Moharrir and myself.” 

We have mentioned these few facts 
merely to show that in the circumstances 
-of this case we can attach no weight to 
the argument of the learned Counsel for 
the appellants that if the learned trial 
Judge did not think the evidence of the 
prosecution witnesses sufficient to justify 
the conviction of Gajraj Singh, then he 
should ‘have given the appellants also the 
benefit. of the doubt and acquitted them 
of the charges brought against them. Upon 
the evidence on-the record, the guilt of 
the appellants -has been* proved beyond 
any shadow of doubt. The mistakes (to put 
it mildly) of the investigating Police 
Officer cannot be a reason for our holding 
the appellants innocent of the charges 
which have been fully- proved against 
them. -< : i 

Jt is next contended by the learned 
Counsel that Dal Singh, Chet Singh, Newaz 
Singh and Nanhey Singh should have 
been convicted ‘under s. 304 and not undér 
s. 302 of the Indian Penal Gode. We 
iegret we are unable to accept this con- 
tention.- In our-opinion the view of the 
learned Sessions Judge, that the accused 
are guilty under s. 302 of the Indian Penal 
Cede, is correct. | 
` The deceased had the following inju- 
ries :— ; ; 

(1) Incised gaping wound 7” x 1” x 24" 
with a ccmpound fracture of the skull 
cap which was clean-cut- along with the 
membranes .and the brain underneath, 
cn the right side of the head from the. 
middle of the top of head to: the right ear 
mpc was clean-cut half inch in length; 
an 

(2) Contusion 14” x 4” oblique 4” above 
the inner half of the right eyebrow. 

Where several persons armed with lethal 
weapons, such as lathis and kantas, essault’ 
a tingle person and strike him several 
times on a vital pait of (be body, in our 
opinion, not only the person who actually 
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inflicted the fatal blow, but all are guilty 
of causing his death, inasmuch as the 
death was caused. in the prosecution of 
the common object, and the rioters, even 
before they moved. to action, knew that 
death was likely to be committed in the 
prosecution of their common object. 

There is evidence on the record that 
the deceased and accused were on very 
bad terms. The deceased was known to 
be carrying on a-liaison with Kesho’s widow. 
There: was'a dispute in-Court about the 
property of one Musammat Pan Kunwar 
between the “father of the deceased, and 
the accused, and the immediate cause of 
the assault was the beating given by 
Gajraj Singh to Khanjua chamar who was 
a ryotof the deceased. This beating was 
merely the spark that kindled hatred into 
action and led to the murder of Jangu 
Singh. . i 

The learned Counsel for Bhola Singh 
has pressed his appeal cnly in respect of 
the question of sentence atid has prayed 
that: his ‘Glient be awarded the minimum 
sentence allowed bylaw. In our opinion, 
the assault on Jangu Singh was of a 
murderous and brutal nature. The injuries 
were inflicted deliberately and ona vital 
part of the body, that is to say, the head. 
The evidence against Bhola+Singh is very 
strong. In our ‘opinion, he has been 
rightly sentenced to capital punishment. 

We accordingly dismiss the appeal of 
Bhola Singh, uphold the convictions and 
sentences passed upon him, confirm the 
sentence of death and direct that Bhola 
Singh be hanged by the neck till he be 
dead. ; ` 

We also uphold the convictions and 
sentences of Dal Singh, Chet Singh, Newaz 
Singh and Nanhey Singh passed by the 
learned Sessions Judge and dismiss their 
appeals. j ; 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 387 of 1934 
October 4, 1934 
Jat Lat, J. à 
GURDIT SINGH—Dscres-HoLpes— 
AUCTION- PURCHASE 8-— PETITIONER 


VETSUS 
KANSHI RAM AND ANOTHE: JUDGMENT- 
E DEBTORS — RESPONDENTS : 
Civil Procedure Code. (Act V of \+18), 8 47—Dis- 
pute between auction-purchaser deeree-holder and 
judgment-debtor relating to delivery of possession of 
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property—Whether comes under s. 47—Appealability 
of order passed. ‘ oe : 
A dispute between the decree-holder, who is also 
the auction-purchaser and the judgment-debtor 
relating to the delivery of possession of property , 
purchased by the decree-holder auction-purchaser is, 
a dispute relating to the execution or satisfaction of _ 
the decree,and arises between the parties tothe suit - 
or their legal representatives. It comes within s. 47,. 
Civil Procedure Oode and an order passed by the — 
Oourt in such dispute is, therefore, appealable, Kailash 
Chandra Tarafdar v. Gopal Chandra Poddar (1), fol- 


lowed. ; we 
O.R.P. of the order of the Senior — 
Subordinate Judge, Rawalpindi, dated : 
February 14, 1934, affirming that of the 
Honorary Subordinate Judge, Fourth 
Class, Rawalpindi, dated October 19, 
1933. 4 
Sardar 
tioner. 


Judgment. The petitioner 
Gurdit Singh obtained a money decree. ; 
against Kanshi Ram and Diwan Chand’. 
as legal representatives of Ram. Chand,” 
their deceased brother. Somè property; 
alleged to belong to Ram Chand was : 
attached and sold in execution of this | 
decree, but in the meantime Diwan Chand . 
raised an objection to the attachment “ 


Harnam Singh, for the Peti- 


P] 


Chaudhri ` 


“and sale of a house on the ground. that 


it belonged to him. “This objection was 
accepted on August 31, 1932, but? 
before this objection was accepted, the 
property had been sold on October 5, 
1931, and purchased by the." decree- 
holder. The decree-holder. ás- ‘auction- 
purchaser then applied for the grant of a 
certificate of sale to him. This applica- 
tion was resisted -by Diwan’ Chand and 
was rejected by the executing Court on 
the ground that the objection of Diwan 
Chand having been accepted, the auction- 
sale became void and consequently: no 
certificate of sale could be granted to 
Gurdit Singh. Neen | 
Against this order, Gurdit Singh lodged 
an appeal in the Court of the Senior. 
Subordinate Judge of Rawalpindi and 
alleged inter alia that the obejection of 
Diwan Chand related to different property ` 
and that his prayer for grant of a certi- 
ficate of sale did not relate to the prop- 
erty in respect of which the objection 
had been accepted. The Senior Subordi- 
nate Judge, without deciding this question 
or other questions that might have been_ 
involved inthe appeal, rejected the-appeal | 
on the ground that no appeallay to him ° 
under s. 47 of the Civil Procedure Code, > 
because the dispute: did not’ relate tothe ~ 
execution of a decree. He followed © 


are 
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eee Marwari v Kartick Nath Pandey 
The matter, however, was considered 
subsequently by a Full Bench of the 
Calcutta High Court in Kailash Chandar 
Tarafdar v, Gopal Chandra Poddar (2) and 
the view taken in Jagarnath Marwari v. 
Kartick Nath Panday (1), does not appear 
to. have been followed in that case. In 
any case, the opinion of the Full Bench 
was that a dispute between the decree- 
holder, who is also the auction-pur- 
chaser (and the judgment debtor ?) 
relating to the delivery of possession of 
property purchased by the decree-holder 
auction-purchaser is a dispute reluting 
to the execution or satisfaction of the 
decree, and arises between the parties to 
the. suit or their legal representatives. 
This, in my opinion, is the correct view 
of the law, and, consequently, I accept 
this petition, and setting aside the order 
of the Senior Subordinate Judge, send 
the case back to him with direction to 
hear thé appeal of the auction-purchaser 
decree-holder on its merits. The costs of 
this appeal shall abide the result, à 


N. | Petition accepted. 
(1; 7 Or J 436. 

(2) 95 Ind. Cas. 494; 53 0 781; 430 LJ 345; 300 
W N6i9; A IR 1926 Oal. 798 (F. B). 





OUDH CHIEF COURT 
Execution Decree Appeal No. 38 of 
z k 1 1928 
SDS November 21, 1928 
WaAzIR Hasan, AG. C, J. AND MisRA, J. 
Raja LAL BAHADUR BINGH-— DEoRgE- 
HOLDER—ÅPPELLANT 


- versus 
RAJENDRA NARAIN SINGH— 
JUDGMENT- DEBTOR— RESPONDENT 
Decree—Compromise decree conferring life interest 
on a person—Remainder to vest absolutely in another 
if hesurvives the former—Male descendants to get 
property if-he does not survive—Conditions attached— 
Remainderman’s interest—Nature of—Whether vested 
meten Tene of Property Act (IV of 1&89), 
a, 19. < 
A compromise decree provided as follows: “In the 
event of A surviving B he, thatis A, will be the per- 
manent owner with powers of transfer and of trans- 
mitting. inheritance of the whole of this property. 
In the event of A not so surviving his male descen- 
dant according to the rule of lineal primogeniture 
will be entitled to the said property with powers of 
transfer and heritability subject to the conditions 
stated in para. 4 of the compromise. The other male 
descendants of A will be entitled to maintenance. 
The plaintiff that is Aor his male descendant who 
shall be the owner of the estate according to the 
terms of this compromise will beentitled to obtain 
possession of these properties by means of execution 
of this decree :” | 
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Held, that the remainderman’s estate in its entire- 


ty and absolutely was simultaneously conferred by 
the terms of the compromise on A L 
vested interest. The possibility that A might not 


be alive at the determination of the prior estate to ` 


come into possession of his remainderman’s estate 
cannot convert the said interest into a contingent 
interest. Sundar Bibi v, Rajindra Narain Singh (1), 
relied on ; BT s 

Ex. D. A. against, an order of the. 
Assistant Collector, First Class, Partabgarh, 
dated March 15, 1928. 


Messrs. M. Wasim and H. N: Das, for. 


the Appellant. 4 . 
Mr. Radha Krishna, for the Respondent, 
Judgment.—This is. an appeal arising 


and this was a’. 


out of execution .proceedings of a decree | 


for rent dated December 16, 1925, which 


the appellant obtained against the respond- . 
7,657-11-7, principal . 


ent for a sum of Rs. 
amount, from the Court of the Assistant 
Collector, first class, in the District of 
Jaunpur. The execution proceedings have 


been initiated in the Court of a first class - 
District of- 


Assistant Collector in the 
Partabgarh on a certificate of transfer from 
the Court of Jaunpur. The application 
for execution has been rejected. Hence 
this appeal. 


For the satisfaction of the | 


decree mentioned above the appellant seeks ` 


to attach and sell the right 
judgment-debtor respondent possesses in 


five villages situate in the District of 


which the 


Partabgarh. The question in the appeal ` 
is as to the nature of that right. “If that ` 


right amounts to vested interest as the- 


appellant contends it does, if is agreed 
that the said right is saleable, 


lf, on the | 


other hand, it is merely contingent in- ` 


terest as the respondent contends, it is 
again agreed that it is not-saleable. 


This right was acquired by the appel-. 


lant by virtue of a decree founded on a 


compromise dated May 20, 1915, passed by 
the Subordinate Judge of Partabgarh in’ 


a Suit No. 
pondent, Rajendra Narain Singh, was the 
plaintiff and: the appellant Raja Lal 
Bahadur Singh, was the defendant: the 
former is the elder brother of the latter. 
The determination of the question for 
decision depends on the correct interpre- 
tation of the aforementioned compromise. 
The same question which has now arisen 
was decided by a Bench of the High Court 
at Allahabad in the year 1925. A cer- 
tified copy of the judgment of the High Court 
has been filed in. this case and it is 


also reported in Sundar Bibi v. Rajindra 
It was held in that- 


Narain Singh (1). 


4 cof 1914 in which the res-` 


(1) 06 Ind, Cas. 684; AIR 1925 All. 289; 47 A 496; ` 


23A LJ 337, < 





-à 
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case that, the interest which the respond- 
ent possesses in the villages entered in 
Sch. A of the conipromise, in which 
schedule the villages now in question are 
also entered, is vested interest. We have 
come to the same conclusion. According 
to the terms of the compromise and the 
decree founded thereon Raja Lal Bahadur 
Singh, the appellant, was to acquire life 
interest in the property entered in Sch. A 
and the remainder thereof was disposed 
of by para. 3 of the compromise. The 
precise paragraph, therefore, under con- 
struction is para. 3. We will here trans- 
late the said paragrapb, the original of 
which is in vernacular : ; 

“In the event of Babu Rajendra Narain Singh 
surviving Babu Lal Bahadur Singh, he (that is Babu 
Rajendra Narain Singh) will be the permanent 


, Owner with powers of transfer and of transmitting 


inheritance of the whole of this ‘property. In the 


event of Babu Rajeadra Narain Singh not so` 


surviving, his male descendant according to the 


tule of lineal primogeniture will be entitled to the . 


said property with powers of transfer and heri- 
tability subject to the conditions stated in para, 4 
of the compromise. The other male descendants 
of Babu Rajendra Narain Singh will be entitled 
to maintenauce. The plaintiff (that is Rajendra 
Narain Singh) or his male descendant who shall 
be the owner of the estate according to the terms 
of this compromise will be entitled to obtain pos- 
session of these properties by means of execution of 
this decree.” 


We are of opinion that in the properties 
described in Sch. A in which life interest 


‘was admittedly granted by the terms of 


the compromise in favour,of Babu Lal 
Bahadur Singh, the remainderman’s estate 
in its entirety- and absolutely was 
simultaneously conferred by: the terms of 
the same compromise on Babu Rajendra 
Narain Singh and this was a vested 
interest. The possibilily that Babu 
Rajendra Narain Singh might not be alive 
at the determination of une prior ‘estate 
to come into possession of his remainder- 
man’s estate cannot convert the said 
interest into a contingent interest. The 
death of the life teriant, Babu Lal Bahadur 
Singh, at some time or another, is a 
the happening 
of that event Babu Rajendra Narain Singh 
is not alive to take possession of his 
estate, his heir, according to the rule of 
primogeniture, will be entitled to that 
estate. Inthis connection reference may 
profitably be made to the provisions of 
s. 19, Transfer of Property Act, 1882. 

Tt appears to us that el. 3 under con- 


‘sideration immediately confers on Babu 


Rajendra Narain Singh an absolute estate 
of inheritance in the remainder to come 
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into, possession on the death of Babu Lal 
Bahadur Singh. If this is the real 


character of the estate which Babu Rajen- 
dra Narain Singh acquires under this 
compromise, as we hold it is, the fact 
that he himself might not be alive at 
the determination of the prior estate for 
life is of no consequence. The further 
fact that devolution of the inheritance is 
subject to the rule of male lineal primo- 
geniture is also of no importance. Ac- 
cording to oar judgment in the property 
in which Babu Lal Bahadur Singh is 
given a life interert the remaindermans 
interest of an absolute nature came tc be 
vested in Bubu Rajendia Narain Singh. 
simultaneously with the life interest. of Babu 
Lal Bahadur Singh. The precise argument. 
presented before us on behalf of the 
respondent was that the first male des- 
cendant of Babu Rajendra. Narain Singh 
according to the rule of lineal primogeniture 
takes the estate directly under the grant 
and not as an heir of his father; in other 
words, to borrow a phrase from the 
English Law of Real Property, he- takes 
as a purchaser. Having regard. .to the 
language of para. 3 of the compromise we 
are unable to give effect to this argument. 
The sentence f 

“Babu Rajendra Narain Singh will be the per- 
manent owner with powers of transfer and transmit- 
ting inheritance,” : i : 
clearly discloses the intention of granting _ 
an absolute estate of inheritance on Babu 
Rajendra Narain Singh subject, of course, 
to the prior life estate in favour of Babu 
Lal Bahadur Singh. The clause also 
prescribes a special line of descent, but 
whether that is valid ormotis a question 
with which we are not concerned in the 
present case. We accordingly allow this 
appeal, set aside the order of the Assistant 
Collector, dismiss the objections of the 
respondent and direct that the execution 
proceedings shall proceed according to law 
and in the light of this order. The 
respondent will pay the costs of the 
appellant in both the Courts. 

N. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 554 of 1934 
October 2, 1934 
Din MUHAMMAD, J. 
JAGGU MAL-—PLAINTIFE— 
APPRLLANT 
; versus o, 
BHIM SAIN— DEFENDANT— 
RESPONDENT f 
Party wall—Rights of the two neighbours inter se 
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—Construction by one of them on half of the width 
of the wall—Whether amounts to ouster—Right to 
injunction.. 

A party wall of which the two adjoining 
owners are tenants-in-common cannot be treated 
as a wall divided longitudinally into two strips, 
one belonging to each of the owners. One of 
them is, therefore, entitled to use of the whole 
width ofthe top of the wall subject toa similar 
right of the other anda construction by which 
one of them encroaches upona width of 14 inches 
out of a width of 21 inches is an ouster in so far 
as the width occupied by the other is concerned 
and the latter is entitled for a perpetual injunction. 
Ganpat Rai v. Sain Das (1), applied. 

S. O. A.from the decree of the District 
Judge, Jullundur, dated January 2, 1934, 
modifying that of the Subordinate Judge, 
Fourth Class, Jullundur, dated August 31, 
1933. 

Mr. Vishnu Datt for 
for the Appellant. 

Judgment.—The appellant Jaggu Mal 
brought a suit for injunction against the 
respondent Bhim Sain and prayed for a 
perpetual injunction restraining the defend- 
ant from constructing a stair-case ona 
wall which exclusively belonged to him and 
ordering him to remove the same, if al- 
ready. constructed and restore the wall to 
its original condition. The defendant tra- 
versed these pleas and pleaded that the 
wall did not belong to the plaintiff at all nor 
had it ever been in the possession, that it 
was the exclusive property of the defend- 
ant and that the stairs had been construct- 

.ed onitmorethana year ago without any 
objection on the part of the plaintiff and 
that, therefore, the conduct of the plaintiff 
was a bar to the suit. The learned 
Subordinate Judge came to the conclusion 
that the plaintiff had failed to prove that 
the wall in suit was his exclusive property 
and had been in his possession as such 
and although he found that the plaintiff's 
conduct was no bar to the suit, he dismissed 
it onthe ground that he had failed to prove 
his exclusive ownership of the wall in ques- 
tion. 

"On appeal the learned District Judge did 
‘not agree with the-main conclusions arrived 
at by the trial Court and found that the 
wall was jointly. owned by the plaintiff as 
well as the defendant, that the defendant 
had encroached upon a width of 4 inches 
out of the total width of 21 inches and that 
the plaintiff was entitled to nominal 
damages.on account of this infringement 
of his right without his consent. Dissat. 
jsied with this judgment the plaintiff 
has preferred an appeal against the order 
of the learned District. J udge. 

The facts of this case as found by the 


Mr. Badri Das, 
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learned District Judge bear a close resemb- 
lance to the facts of Ganpat Rai v. Sain 
Das (1). The following remarks made hy 
Shadi Lal,C.J., who delivered the 


may be quoted in extenso. 

“This isa case of a party wall of which 
two adjoining owners are, to use the phraseclogy 
of the English Law, tenants-in-common:; nd the 
wall cannot be treated as a wall divided angie 
tudinally intotwo strips, one belonging to each of 
the neighbouring owners. The plaintiffs are,. there- 
fore, entitled to the use of the whole width of the 
top ‘of the wall subject toa similar right of the 
defendants, and the construction of the new’ -wall 
on half the width amounts to an ouster in 80, 
far asthe width occupied by the defendants ig 
concerned.” oe 

- In these circumstances I accept: this::ap- 
peal with costs and granta decree to the 
eee in terms of his plaint. a 


Appeal accepted.. 
w 131 Ind.. Cas, 233; A I R 1931 Lah, 373; Jad. 
Rul. (1931) Lah, 393; 32 Pp L R 340; 12 Lah, 542. . 


- OUDH CHIEF COURT De i 
Criminal Appeal No. 132 of 1934. A 
| October 26, 1934 | RY 
Kixe, C. J., AND SRIVASTAVA, J. iD 
TEMPEROR-—OoMmPLATNANT—APPELLANT ` 
versus 
OCHANDRABHAL AND aNoraBe—Avobéup 
— RESPONDENTS 
U. P. Excise Act. (IV of 3910); ss. 60, 71—Pre- 
sumption regarding offence under s. 60—-Nature of, ; 
Section 7: of the U. P. Excise Act provides that 
in every prosecution under s. 60 it shall be presum- 
ed, until the contrary is proved, that' the accused 
person has committed an offence punishable under 
that section in respect of any excisable article for the 
possession of which he is unable to account satisfad- 
torily. In order to 1aise the. presumption of guilt 
against uo accused under this section, it must be 
made out that he was in possession of the excisable 
article, There cannot be any absolute presumption 
that a person in the occupation ofa house must ‘be 
presumed to bein possession of everything found 
inside the house. Whether such a. presumption 
should be raised in any particular case or not must 
depend upon the facts and cifcumstances of each 
case. Where, therefore, the accused who 
belonged toa different caste and was not‘any relation 
of the occupant of the house where: excisable goods 
were found, but only came to stay there temporarily 
as a guest, it cannot be said thatthe accused had 
any knowledge of the goods which were recovered 
from the bouse concealed in tins. Abdul Rahman 
v. Emperor (t), Emperor v, Ismail (2) and 
Emperor v. Kashi Nath (1), explained and. dis- 
tinguished, Bashir Ahmad Khan v Emperor (4), 
Emperor v. Farrukh Hussain (9, and Bahad ur Dube 
v Emperor (6); relied on. 


Or. A. against an order of the. eas 


Magistrate, First . lass LaoknoN] dated 
March 6, 1934. x 


judg: 
ment in that case are quite pertinent and. 


the’ 


"w 
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‚presumption about 


fram under the bhusa. 
‘placed upon the provisions of s.71 of the 
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Mr. H. S. Gupta, Government Advocate, 
for the-Crown. 

Mr. D. N. Bhattacharji, for the Respond- 
ent. 

Judgment.—This is an appeal filed on 
behalf of the Local Government under 
s. 417, Criminal Procedure Code, against 
the order dated March 6, 1934, of a Magis- 
trate of the First Olass in the Lucknow 
District acquitting Chandrabhal and Ja- 
gannath, whu were charged of an offence 
under s. 60 (a) of the United Provinces 
Excise Act (IV of 1910) for being in pos- 
session: of 224 chhataks of charas. The 


facts of the case which are not in dispute: 


aré that Chandribhal was expelled from 


Cawnpore under the Goonda Act and took: 


up his residence in a rented house in Luck- 
now. A few days before January 16, 1934, 
Jagannath came from Cawnpore to Luck- 
now and ‘put up with Chandrabhal. The 
Excise Inspector in charge of the city circle, 
having received information that Chandra- 
bhal and Jagannath were smuggling ex- 
cisable: articles, arranged a raid on their 
house, and the raid was carried out at mid- 
night on January 16, 1934. The house 
consists of two rooms,. one behind the other. 
Chandrabhal was sleeping inthe front room 
and Jagannath in the room at the back. 
Some bhusa was stacked in the back reom, 
and on a search.being made two tins con- 
taining 224 chhataks of charas were found 


~ goncealed:in two corners of this room un- 


der: the bhusa.. Chandrabhal and Jagan- 
nath both denied all concern with the said 
tins and. the charas contained therein. 
The learned Magistrate was of opinion that 
in:the. circumstances it was impossible to 
say which. of. the two persons had conceal- 
ed the two tins under the bhusa. He, there- 
fore, held that in the: absence of any evi- 
dence to connect either or both: the accused 
with the aforesaid tins, it was not possible 
to hold either of them guilty. 'The present 
appeal was. filed against both Chandra- 
bhal and Jagannath, but as Jagannath 
has: been absconding and has not been 
found, the learned Government Advocate 
has. confined the appeal to Chandrabhal 
alone.. 

The only question arising in the appeal is 
whether in the circumstances of the case, as 
stated: above, it is possible to make any 
Chandrabhal having 
been in possession of the charas at the time 
when the tins containing it were recovered 
Reliance has been 


U. P. Excise Act, which provides that in 
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every prosecution under s. 6016 shall be 
presumed, until the contrary is proved, 
that the accused person has committed an 
offence punishable under that section in 
respect of any excisable article for the 
possession of which he is unable to account 
satisfactorily. This section does not seem 
to advance the case of the Crown because 
in order to raise the presumption of guilt 
against an accused under this section it 
must be made out that he was in possession 
of the excisable article. It has been argu- 
ed ‘that a person in the occupation of a 
house must be presumed to be in possession 
of everything found inside the house. We 
are unable to hold that there can be any 
such absolute presumption, Whether such 
a presumption should be raised in any 
particular case or not must depend upon’ 
the facts and circumstances of each case. 
In the present case Jagannath, who isa 
Loah by caste, was not even a relation of 
Ohandrabhal, who is a Brahman, and was 
staying in the house only temporarily as a 
guest of Chandrabhal. ‘The tins were 
found concealed underneath the stack of 
bhusa. In such circumstances it is quite 
possible that Jagannath might have brought 
the tins into the house and concealed them 
there without Chandrabhal having had any 
knowledge ofit. We are, therefore, of opinion 
that it cannot be said that merely be- 
cause the tins were found in the house 
tenanted by Chandrabhal, therefore, he 
must necessarily be deemed to be in 
possession of the charas contained in the 
said tins. 

Reliance has been placed by the learned 
Government Advocate on three decisions 
of the Allahabad High Court reported 
in Abdul Rahman v. Emperor (1), 
Emperor v. Ismail (2) and Emperor v. 
Kashi Nath (3). In the first of these cases 
it was remarked that under s.71 of the 
Indian Excise Act 

“a presumption is drawn as to the commission 


of an offence when a person is proved to be the 
owner of the house in which cocaine is found " 

With all respect to the learned Judge 
who decided that case, we think that the 
remark is nos quite in accordance with 
the terms ofs, 71. The section deals only 
with a presumption arising from the pos- 
session of the excisable article. It does 
not lay down that the owner of a house 

(1) 109 Ind. Cas 211; 26AL J 414; L ROA 66 
Or.: 9 A I Cr. R 437; 29 Cr. L J483. 

(2) 115 Ind. Cas. 648; (1929) A L J 60): 30 Cr, L 
J 523; A I R 1929 All. 705. 

(3) 121 Ind. Cas, 547; (1930) A L J 249; 31 Or. LJ 
iy Ind Ral. (1930) All, 163;4 I R 1930 all . 





90 RAGHU MAL V. OFFIOIAL BEORIVER PESHAWAR, 


must be presumed to be in the posses- 
sion of any excisable article found in 
the house. Of course in any particular 
case, if there are no circumstances to the 
contrary, a Court may be justified in 
making such a presumption based upon 
the facts of that case. As we have already 
pointed out the circumstances of the 
present case are such that in our opinion 
no such presumption can be justified. 
The second case was a case in which two 
brothers and a cousin were in joint oc- 
cupation of a house and had been carry- 
ing on,joint business. Cocaine was found 
in the room jointly occupied by them in 
their presence and they entirely failed to 
account satisfactorily for the possession 
of it. In the last of the cases above- 
mentioned cocaine locked in a box and 
other material like weighing scales, etc., 
were found in a 100m in the occupation 
of two brothers. It was held that in view 
of the recovery of so many articles with 
cocaine in considerable quantity it must 
be presumed that both the brothers had 
knowledge of the presence of those things 
there. Thus we are of opinion that the 
cases referred to by the learned Govern- 
ment Advocate are distinguishable on the 
facts from the present case. 

The view taken by us is in con- 
sonance with the decisions of the late 
Court of the Judicial Commissioner of 
Oudh in Bashir Ahmad Khan v. Em- 
peror (4), Emperor v. Farrukh Hussain 
(5) and Bahadur Dube v. Emperor (6), in 
which in spite of the house being in the 
joint occupation of several persons it was 
held that the responsibility could not be 
fixed against any of them. 

For the above reasons we are of opinion 
ihat no sufficient grounds have been made 
out to justify interference with the order 
of the learned Magistrate. The appeal is, 
therefore, dismisssd. The bail bond of 
the accused, who is on bail, is discharged. 

D. Appeal dismissed. 


(4) 54 Ind. Oas. 248; 220 O 256; 21 Cr. L J 40; 2 U 
P L R (0) 12, 

of 67 Ind. Cas, £88; 240 O 294; 23 Or.L J 
4 


(6) 89 Ind, Cas. 145;12 OL J 388; AIR 1925 
Oudh 480; 26 Cr. L J 1231. 
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PESHAWAR JUDICIAL COMMIS- 
Ei SIONER'S COURT 
Civil Appeals Nos. 73/10 and 80/12 of 1934 
August 11, 1934 
Mir AHMAD, A. J.C. 
Firu RAGHU MAL KISHEN DASS, 
AMRILTSAR—PETITIONER 
VETSUS 3 a 
OFFIOIA\L RECEIVER, PESHAWAR 
AND OTHEHS—OPPOSITE PARTIES 

Provincial Insolvency Act (V of 1920), s. 58— 
Absence of good faith—Onus—Transfer by business 
firm some months before insolvency —If proves 
mala fide—Practice—Hvidence -on  record—High 
Court, if should order re trial. 

The onus of proving the absence of good faith and 
payment of consideration, in a proceeding under 
s 53, Provincial Insolvency Act, lies on the Official 
Receiver. Official Receiver v, . 

Chettyar Firm (1), followed. 

In the vicissitudes of business, firms do sometimes 
part with their property to get cash or satièfy old 
creditors and thus keep their credit in the market, 
But this doss not necessarily imply that they are 
acting mala fide, nor does it lead to the conclusion that 
the transferees had become aware of their difficulties. 

The High Court will not order re-trial if all the 
available evidence is on the record and will decide 
the case itself, 


C. A. from an order of the Second Ad- 
ditional Judge, Peshawar, dated Decem- 
ber 14, 1933. 

Messrs. Hukam Chand and S. -Raja 
Singh, for the Petitioner. 

Mr. K. B. Saaduddin Khan, forthe Op- 
posite Parties. S 

Judgment.—Firm Jiwansingh of Pesha- 
war consisted of three partners, Bhishan- 
singh, Sundarsingh and Jiwansingh. 
Jiwansingh died leaving three sons, Didar- 
singh, Raghbirsingh and Jaswantsing who 
are minors. This firm had purchased five 
houses at Amritsar for Rs. 42,000. On 
December 17, 1930, Bishansingh, one of 
the partners, sold two of the houses to firm 
Raghumal Harkishandas of Amritsar for 
Rs. 11,000. He acted on behalf of the firm 
in closing up the transaction. We have it 
from the account books of the vendees that 
the firm Jiwansingh Bishansingh owed them 
Rs. 8,519-7-6. The detail of payment 
shows that Rs. 7,613 was credited to this 
account and Rs, 3,357 were paid before 
the Sub-Registrar. The evidence of Kalu- 
ram shows that the small balance from 
the old debt was continued in the bocks to 
the debit of Jiwansingh Bishansingh. 


On February 18, 1931, a third house was 
sold to Beharilel sand Diwan Chand of 
Peshawar in equal share. They had to 
pay Rs. 3,500 each. A sum of Rs. 4,000 
was due on a pro-note irom theefirm Jiwan- 


‘singh Bishansingh to Beharilal, Rs. 3,500 
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which this vendee had to pay was set 
off and Diwan Chand, the other vendee, had 
to pay Rs. 500 to Beharilal to liquidate the 
whole debt. Diwan Chand also paid 
Rs. 2,000 to one Jaimalsingh. The pay- 
ment is proved by receipt which is on the 
file and also by the production of accounts 
and Jaimalsingh's oral testimony. ‘The 
balance of Rs. 1,000 was paid by Diwan- 
chand before the Sub-Registrar. Bhishan- 
singh acted on behalf ofthe firm in this 
sale also, and there is no postcript to the 
deed which shows that he was also repre- 
senting his minor nephews, the sons of 
Jiwansingh. Sundarsingh signed the 
document personally. On July 21, 193], 
Bishansingh and Sundarsingh applied for 
insolvency. They represented themselves 
to be proprietors of the firm Jiwansingh 
Bishansingh. They were adjudged on 
November 23, 1931. On November 23, 1932, 
the Official Receiver made two applica- 
tions under es, 4 and 53, Insolvency Act, 
asking the Court to declare the two sales 
to be void on the ground that they were 
collusive and were intended to defeat the 
creditors. He also questioned the con- 
sideration paid. 

The learned trial Judge framed the fol- 
lowing:five issues: 1. Is the alienation in 
favour of the respondent vendees by the 
insolvent within two years from adjudica- 
tion? 2. Ifso, was itin good faith and 
for valuable consideration. 3. Does the 
application in the present case lie? 4. 
Can the alienation of the minors’ share 
be challenged by the Official Receiver ? 

Does not the application lie to this 
Court? Issues Nos. 3 and 5 relate to the 
same point and were not pressed at the time 
of argument. Discussing Issue No. 4 the 
trial Court held that Bishansingh was not 
authorised to selil the share cf the other 
partner, Sundarsingh or of the minor sons 
of Jiwansingh, that the sales took place 
shortly before the insolvency proceedings 
and that therefore they were not made in 
good faith. He did not touch the point of 
consideration. In fact he did not separate- 
ly pronounce on Issue No. 2 which definite- 
ly dealt with good faith and valuable con- 
sideration and the onus of which was plac- 
ed on the vendees. 

. The Senior Sub-Judge having declared 
the transactions to be void, the transferees 
went up on appeal to the District Court. 
The learned Second Additional Judge con- 
firmed the arguments advanced by the 
trial Court and finally held that: 

“the. sales do not appear ta be bona fide and are 
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consequently liable to be annulled under the pro- 
vision of s. 53, Insolvency Act.” f 

He also did not discuss the question of con- 
sideration. The only difference between 
the two judgments is that the trial Court 
held ss. 4 and 53 to be applicable, while 
the Appellate Court applied only s. 53. 
The transferees have come up on further 
appeal to this Court and this judgment 
will cover both the appeals. A preliminary 
objection was taken by the learned Counsel 
for respondent tothe effect that this was 
asecond appeal under the second proviso 
tos. 75, and the concurrent finding of fact 
of ihe two Courts below could not be ques- 
tioned on such appeal. 

The learned Counsel for appellants urged 
that the lower Courts had decided the case 
on a wrong view of the Jaw of onus and 
that therefore there was an error of law 
which justified their coming up on appeal 
to this Court, and asking it to reverse the 
findings of the Courts below. They point- 
ed out that their Lordships of the Privy 
Council had held in Official Receiver v. P. 
L. K.M. R.M. Chettiar Firm (1) that in 
a proceeding under s, 53, Insolvency Act, 
the onus of proving the absence of good 
faith and payment of consideration lay on 
the Official Receiver. They argued that 
the judgments of the two Courts below 
were mainly influenced by the fact that 
they thought that the transferees should 
prove the good faith and the payment of 
valuable consideration. They therefore 
urged that the lower Courts did not arrive 
at the correct conclusion and they could 
question their findings on second appeal, 

On merits the evidence was discussed 
and it was pointed out that there was no 
proof whatsoever that the transferees knew 
that the condition of the transferors was 
shaky and the facts that old debts were 
discharged and the transactions were re- 
gularly incorporated inthe account books 
show that the transferees were acting in 
good faith. It was urged that there was no 
connection between the insolvent firm and 
the transferees and there was therefore no 
reason why the latter should undertake 
to become a party toafraud of this kind, 
Moreover, the fact was emphasized that 
the whole of the property of the transferors 
had not been alienated and that therefore 
it could not be presumed that the inten- 
tion was to defeat and delay the creditors. 

(1) 131 Ind. Oas. 767; A I R1931 P O75; 58I A 
115; 9 R 170; 3) O W N 577; Ind. Rul. (1931) P O 
159; (9'1) ALJ 444; 53 O L J 373; 6) M L J 659; 
(1931) M W N 615; 33 Bom, L R 867; 34 LW 36 


(P 0). 
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It was further observed that the two Courts 
below did not question the payment of con- 
sideration which was proved by ample 
evidence, and I was asked to presume that 
they had held that full consideration had 
passed. It was submitted that the points 
of fact of the two Courts below was alsc 
perverse for these reasons. 

The law with regard to onus under s. 53, 
Insolvency Act, was uniform in India, in 
that the transferee was called upon to 
prove that he had obtained the property 
in good faith and for valuable considera- 
tion. The first departure from this prin- 
ciple was made by their Lordships of the 
Privy Council in a case reported as Oficial 
Assignee v. Khoo Saw Cheow (2). This 


case was from the Straits Settlements, but. 


the words of s. 50, Ordinance 44 of those 
Settlements correspond to s. 53, Insol- 
vency Act. Their Lordships held that 
the onus lay on the Official Assignee to 
show that the transfer was tainted and was 
without consideration. This ruling was 
followel by another ruling of their Lord- 
ships reported as Official Receiver v. P. L. 
K.M. R.M. Chettiar Firm (1). This appeal 
was from the High Court of Rangoon. The 
High Court had held that the onus lay on 
the Official Receiver and although tha trial 
Court had proceeded to inquire into the 
case by placing the onus on the transferee, 
the High Court did not remand the case 
and found that on the evidence the transac- 
tion in question was genuine. Their 
Lordships confirmed the view taken by 
them in the previous case that the onus lay 
on the Official Receiver, but held that 
apart from the consideration of this legal 
question, the fact clearly established that 
the transaction was above board. There- 
fore they also did not remand the case and 
agreed with the finding of the Rangoon 
High Court. 
principles enunciated in these two rulings 
to the present case. : 

With respect to onus probandi there is 
no doubt that the Courts below have erred 
in placing it on the transferees. The judg- 
ments of their Lordships referred to above 
have now concluded the question that it 
should lie on the Official Receiver. The 
only question to decide is whether the case 
should be sent back for re-tria}, placing the 
burden on the respondent or should it be 
decided on the materials brought on the 
record, The transferees have already 
brought all the available evidence on the 

(2) 128 Ind, Cas, 662; A I R1930P O 265; 32L W 
574; 66 M LJ210(P 0), ` ` 


I have now to apply the. 
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record, oral and documentary, and I do not. 
think they can add toit. The Official Re- 
ceiver has not produced any evidence in 
rebuttal and his learned Counsel has not” 
referred to any evidence which may be 
adduced by him ifthe case is remanded. 
All the necessary material having already 
been brought on the record, I am of opinion - 
that it would be waste of time and money 
if I were to order a trial de novo. ‘I am. 
afraid I must agree with the Counsel for the’ 
appellants that the transferees have” 
discharged the onus placed on them and. 
that the findings of the Courts below are 
contrary to law as laid down in Ishan” 
Chandra v. Bishu Sirdar (3). They had 
only to decide two points: 1. Whether 
valuable consideration had been paid. 
2. Whether the transferee had acted 
in good faith, As regards the first point. 
the two Courts have tacitly admitted that. 
the consideration had passed. I have dis- 
cussed the details of payment in the begin- 
ning of this judgment and am of opinion 
that there can be no two opinions about . 
it at all. The consideration has been fully. 
proved to have been paid. p 
The second point could only be decidèd 
by inference from proved facts: because ` 
bona fides of a person is a psychological- 
phenomenon and cannot be proved by itself. 
There is a great force in the argument of 
the learned Counsel for appellants that no: 
connection whatsoever has been established 
between the transferees and the transferors 
to justify the assumption that. the trans- 
ferees had joined the transferors in @ con- 
spiracy to defeat the creditors. There 
were payments before the Sub-Registrar 
and debts were wiped out which had’ 
arisen out of bona fide trade dealings. 
There is not an iota of evidence on the file 
to show that the transferees knew that the’ 
transferors were shaky. In the vicissi- 
tudes of business, firms do sometimes part 
with their property to get cash or satisfy 
old creditors and thus keep their credit 
in the market. But this does not neces- 
sarily imply that they are acting mala fide 
nor does it lead tothe conclusion that the 
transferees had become aware of their 
difficulties. Itis, therefore, hardly logical 
to say that in case the transferors became 
bankrupt some months later, it should be 
presumed that the transferees were not 
acting in good faith. It is just looking 
back in the light of circumstances which 
have happened since but which the trans. 
ferees could not divine at thetime. - There 
(3) 24 0 825, 1 0 WN 665, 
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is no doubt theréfore that the trausferees 
acted in good faith also. As a result of the 
discussion given above I hold that the 
transferees have proved that they acquired 
the property in gcod faith and for valuable 
consideration, and accepting appeals 1 
dismiss the petitions of the Official Receiver 
with costs. 


D. Appeal accepted. 


OUDH CHIEF COURT 
Second Civil Appeal No. 65 of 1933 
October 29, 1934 
NaNavurty AND Zta-uL-Hasan, Jd. 
Musammat FAHIMAN AND anotRER— 
DEFENDANTS——-APPELLANTS 
VETSUS 
BULAQIAND OTHERS- PLAINTIFFS — 
RESPONDENTS 

Muhammadan Law—Hanafis—Dower—Widow’s lien, 
nature of—-Widow in possession during husband's 
life and after—Presumption of possession in lieu of 
dower debt— When does not arise—Transfer of posses- 
sion of property by widow to another—Widow, if can 
claim benefit of presumption—Plea not raised in 
trial Court— Whether can be raised in appeal. 

Itis true that where a Hanafi Muslim widow has 
been iri: possession of her husband's property during 
his life:time and has continued in possession for 
sometime after his death, it will be presumed that 
her pogsession has been lawfuliy obtained and is in 
lieu of‘her dower debt. But this principle cannot 
be applied to a case where this plea was never raised 
by the defendants in the trial Court and it is doubt- 
ful if they.can be allowed to raise it in second appeal 
having regard to the fact that it would be necessary 
to go into evidence as to the amount of the dower 
and asto whether or not the dower debt has been 
paid off by ‘the widow's possession of the house. Nor 
does the principle apply where it is admitted not 
only that the widow eA transferred the property to 
another person by gift but also that possession of the 
house has been transferred by the former to the latter. 

The- right of the widow to retain possession of her 
husband's property until satisfaction of the dower 
debt does not carry with it the right of selling, mort- 
gaging or otherwise transferring the property and 
if sbe, alienates the property itself and delivers 

ossession thereof tothe alienee, her husband's other 

eirs are entitled to recover possession of the pro- 
perty from. the alienee without payment to him of the 
dower debt Sitaran. Bibi v. Ganesh Prasad (3) and 
Maina Bibi v. Vakil Ahmad (4), followed. Abdulla 
v. Shamas-ul-Hag (5), not followed. 

When, the widow has extinguished her lien over 
the property by transferring possession of it to 
another, she can no longer claim the benefit of the 
presumption under the Muhammadan Law about her 


` postession being in lieu of her dower debt. 


S.C. A. against the decree of the Addi- 
tional Subordinate Judge, Lucknow, dated 
December 23, 1932, cofirming that of the 
Munsif, North Lucknow, dated July 14, 1932. 

Mr. T. N. Srivastava, for the Appellants. 
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Messrs. Bhagwati Nath and Rauf Ahmad, 
for the Respondents. 

Judgment.—Thisis a second appeal 
against the judgment and decree of the 
Jearned Additional Subordinate Judge of 
Lucknow, dated December 23, 1932, confirm- 
ing the decree of the Munsif, North 
Lucknow, dated July 14, 1932. 

The defendant-appellant No. 1, Musam- 
mat Fahiman, isthe widow of one Jumman 
who owned a pucca house, situate in ahata 
Lal Khan and the plaintifis-respondents 
are the brothers and sisters of Jumman. 
Thesuit from which this appeal arises was 
brought by the respondents for partition of 
their three-fourths share in the house, the 
remaininig one-fourth being the share of 
Musammat Fahiman as the childless widow 
of Jumman. The appellant No. 2 Musam- 
mat Puttan was impleaded as Musammat 
Fahiman had executed a deed of gift in res- 
pect of the house in question in her favour. 

The defence was that the house had been 
gifted by Jumman to his wife Musammat 
Fahiman in lieu of her dower debt, and 
that in the alternative Fahiman had 
acquired title to the house by adverse 
possession for more than twelve years, it 
being stated that Jumman died about 
seventeen years ago. 

Both the Oourts below have held against 
the defendants on both these points. 

In second appeal it is contended before 
us that even if the gift of the house by 
Jumman to Musammat Fahiman be con- 
sidered to be not proved, she must be 
presumed to have been in possession of 
it in lieu of ber dower debt and that so 
long as the dower was not  satisGed, the 
plaintiffs could not claim possession of 
their shares of the house. 

It is no doubt true that where a Hanafi 
Muslim widow has been in possession of 
her husband’s property, during his lifetime 
and has continued in possession forsome- 
time after his death, it will be pre- 
sumed that her possesssion has been 
lawfully obtained and is in lieu of her 
dower debt: vide Tyabji’s Muhammadan 
Law, second edition, p. 182, para. 108 (4). 
The same principle of law was laid down 
by the Allahabad High Court in the case 
of Abdul Sattar v. Aqida Bibi (1) and by 
the late Court of the Judicial Commissioner 
of Oudh in the case of Hafiz-un-nisa v. 


Kunwar Jawahir Singh, 66 Ind. Cas, 
24 (2). This principle cannot, 
however, be applied to the present 


(1) 100 Ind, Cas, 599; A I R 1927. AN, 319, 
(2) 66 Ind. Cas, 24; 24 O U 374, 
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case for two reasons. In the first place, 
this plea was never raised by the defend- 
anis in the trial Court and it is doubtful 
if they can be allowed to raise it in 
second appeal having iegard to the fact 
that it would be necessary to go into 
evidence as to the amount of the dower 
and as to whether or not. the dower debt 
has been paid off by Fahiman’s possession 
of the house. In the second place, both 
the defendants admit not only that 
Musammat Fahimen has transferred the 
house in question to Musammat Puttan 
by gift but also that possession of the 
house has been transferred by the former 
to the latter (vide para. 10 of Musammat 
Fahiman’s written statement and para. 1 
of Musammat Puttan’s written statement). 
Now, in the case of Sitaran Bibi v. 
Ganesh Prasad (3), Stuart C. J. and Raza, 
J. following the decision of their Lordships 
of the Privy Council in the case of Maina 
Bibi v. Vakil Ahmad (4) have held that 
the right of the. widow to retain posses- 
sion of her husband's property until 
satisfaction of the dower debt does not 
carry with it the right of selling, mortgaging 
or otherwise transferring the property and 
that if she alienates the property itself 
and delivers possession thereof to the 
alienee, her husband's other heirs are 
entitled to recover possession of the 
property from the alienee without payment 
to him of the dower debt. This is clear 
authority against the position taken up 
by the defendanis in this appeal. 

The learned Counsel for the appellants 
relies on the case of Abdulla v. Shams-ul- 
Hag (5) in which it was held that where a 
Muhammadan widow is in possession of 
property belonging to her deceased 
husband in lieu of dower debt, it is com- 
petent to her to sell it without necessari- 
ly selling her right to receive her dower 
and that such a transfer conveys to the 
transferees the right to remain in posses- 
sion during the widow's lifetime or until 
the widows dower or the proportionate 
part thereof, corresponding to the property 
transferred, is satisfied; but we prefer to 
follow the more recent decision of our 
Court in the case of Sitaran Bibi v. Ganesh 
Prasad (3) which is based on aruling of their 
Lordships of the Privy Council. Moreever, a 

(3) 101 Ind. Cas. 683; 40 W N 330. 

(4) 86 Ind. Oas. 539; 20 W N 180; 52 LA 145; 47 A 
250; 23A LJ 115; AITR1925P0 68; LR6APO 
25; 48ML J 667; 27 Bom. L R798; 30 O WN 673 
E Sis Ind. Qas, 833; 43A 127; 18 A L J969; 2 UP 
L R (A) 329, 
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year after the decision of the case of Abdulla 


v. Shams-ul-Hagq (5) a Bench of the Allahabad ~ 


High Couit itself consisting of the present 
Chief Justice and Mr. Justice Tudball held 
ina case in which the widow had sold 
her husbana's property, that after the 
sale, the widow's lien to retain possession 
till her dower debt was satisfied must be 
taken to have become extinguished. The 
learned Judges further remarked that 
the widow's lien: to retain possession did 
not remain in her because she no longer 
retained possession, nor did it pass to the 
vendee because it had not been transfer- 
red to him and so when she executed the 
sale deed, her possessory lien was not 
alive and the dower debt had also become 
extinguished and was barred by limitation 
and nothing passed to the, vendee: vide 
Bindeshri Pershad v. Afzal Khan (6). ‘These 
remarks are fully apposite to the case 
before us. Here also Musammat Fahiman 
is admittedly no longer in possession of 
the house in question and therefore her 
possessory lien over the house no longer 
exists. 

For the reasons given above, we are 
clearly of opinion that Musammat Fahiman, 
having extinguished her lien over the house 
in question by transferring possession of 
itto Musammat Puttan, can no- longer 
claim the benefit of the presumption under 
the Muhammadan Law about her posses- 
sion being in lieu of her dower debt. 
The appeal, therefore, fails and is dismissed 
with costs. 

N. ‘Appeal dismissed. 
(6) 63 Ind. Cas. 344; 19 A L J 746. 





MADRAS HIGH COURT 
Appeal Against Order No. 152 of 1934 
‘ May 1, 1934 . 
CuRGENVEN AND BARDSWELL, JJ. 
‘KRISHNA AYYAR -APPELLANT | | 
versus 4 : 
SUBBALAKSHMI AMMAL— 

RESPONDENT : 
Lunacy Act (LV of 1912), ss. 71, B3—Order 
appointing guardian of person of “lunatic—Right 
of guardian to apply for custody—Order refusing 
custody—Appealability. ; : 
An order appointing a guardian of the person 
of a lunatic confers onthe guardian, unless anything 
exceptional appears to the contrary,a right to the 
custody of the person of the lunatic, and the Court 
has power to make an order giving custody of the 
person of the lunatic to the guardian thus appoint- 

ed. a 
As the power to make an order for giving custody 
of the person of the lunatic to «the guardian is 
derived from the power to appoint a guardian, an 
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order dismissing an application for custody is 
appealable under s. &3 of the Lunacy Act, 

A. against the order of the District 
Court. of Trichinopoly, dated February 16, 
1934 snd madein I. A. No. 479 of 1933 in 
O. P. No. 38 of 1933. 

Messrs, T. R.. Ramachandra Ayyar and 
A. Gopalakrishna Ayyar, for the Appel- 
ant. 

Messrs. T. R. Venkatarama Sastri and 
K. V. Sesha Ayyangar, for the Respond- 
ent. 

Judgment.—This is an appeal against 
an order of District Judge of Trichinopoly 
dismissing an application by the appellant 
for the custody of a lunatic, who is his 
natural son. The proceedings arose in a 
m by the lunatics wife to have 
him declared a lunatic and herself appoint- 
ed guardian of the person and prop- 
erty. - This application was closed by an 
orcer passed by agreement between the 
parties according to which the wife was 
to be the guardian of the property and 
the father, thé present appellant, guardian 
of the: person. It appears that a difficulty 
arose in carrying out the terms of this 
order, so that the appellant had to institute 
this application for getting custody of the 
lunatic, 

The-.first question that has been raised 
before. us is whether the order dismissing 
his application for custody is an appeal- 
able order. Orders passed by a Court 
jn lunacy outside the Presidency Towns 
are provided for by Chap. V of the Lunacy 
Act, and s. 83, the last section in that 
Chapter, provides that an appeal shall 
lie to; the High Court from any order 
made by any District Court under the 
Chapter. Section71 empowers the District 
Court to appoint a guardian of the person 


_of a Junatic, and that is the section under 


which.the original order in this case, ap- 
pointing the appellant guardian of 
the person of his lunatic son, was passed, 
There .is no express provision in the 
Chap'er for giving custody of the person 
of the lunatic to the guardian thus appoint- 
ed but it is not questioned before us that 
such power must reside in the Court 
which . passed the order appointing a 
guardian. This is a well known principle 
of the. interpretation of Statutes: we need 
only refer to Craies on Statute Law, 3rd 
Edition, page 227, and the English Case 
Scott v, Legg (1). We do not think we 
need discuss that point further, as it is 
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not disputed. Assuming then, that the 
Court has power to pass an order for the 
custody of a lunatic, the only question 18 
whence that power is derived. It seems 
clear from the authorities which we have 
cited that it lies by implication within 
the four corners of the Act which grants 
the primary power and, extending the 
same principle, it can scarcely be ques- 
tioned that it lies in that part of the Act 
which confers that power, and in the 
present case within Chap. V of the Lunacy 
Act. Tf this reasoning be correct s. 53, 
which allows an appeal from all orders 
passed under that Chapter, will make 
this particular order appealable. 

Coming to the merits of the case, the 
first order of the District Judge appoint- 
ed the appellant guardian of the person 
of the lunatic, and unless anything 
exceptional appears to the contrary it 
appears to us that the right so conferred 
upon the appellant implies the right to 
the custody of the lunatic’s person. The 
learned Judge in the order now under 
appeal considers that it does not neces- 
sarily permit him to have “exclusive” or 
a “separate” custody of the lunatic. He 
scarcely conceals his disagreement with 
the order of his predecessor and we think 
that in the observations which he has 
made on it, it was incumbent upon him 
to say what he has omitted to say—that the 
order was passed by consent of the parties. 
The main ground upon which he appears 
to have proceeded is that it is not possible 
to separate the lunatic from his wife. 
The position apparently is that all the 
parties lived together in the house occupied 
by the lunatic and his wife from 1929, 
when the lunatic’s’ adopted mother died, 
unil 1923, when there was a quarrel over 
some question relating to the estate. It 
was said that the father (appellant) had 
mismanaged the property. It became 
then impossible for the appellant and his 
wife to remain inthe house and he with- 
drew to his own village of Allur, which 
is only two miles away from Kambarasan- 
pettai, where the lunatic at present resides. 
The argument that the husband cannot 
be separated for his wife appears to us to 
be somewhat of an inversion of the normal 
state of affairs which requires that the 
wife should follow the fortunes or mis- 
fortunes of her husband rather than vice 
versa. We have no ground at present to 
suppose that giving the custody of the 
lunatic to the appellant will necessarily 
involve separation between husband and 
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wife, but at any rate that in itself cannot 
‘on general grounds be made a reason for 
not implementing the order appointing 
the appellant as guardian. Virtually what 
the order of the Court below seems to 
us to say is, “you have, it is true, been 
appointed guardian of the person but you 
shall not have any custody or control of 
it.” It seems quite clear that unless 
an order for custody is made, the virtual 
guardian of the lunatic will be the wife 
herself who will have no compunction, it 
appears, in shutting the door in the face 
of the natural father. In these circumsta- 
nees we think that the only course com- 
patible with enforcing the order of ap- 
pointment is to pass an order giving the 
appellant custody of the lunatic and, 
allowing the appeal, we pass such an 
order. 

There is a further application for a 
monthly allowance for the maintenance 
of the lunatic. We are notin a position 
to deal with that finally now and we 
direct the learned District Judge to dispose 
of it. The appellant will get his costs 
throughout, including the cost of privately 
printing the records, from the estate, and 


the respondent will bear her own 
costs. 
A, Appeal allowed. 


——_$—_ 


OUDH CHIEF COURT. 
Criminal Appeal No. 255 of 1934 
October 22, 1934 
Nanavorry AND Zia-ur-Hasan, JJ. 
RAGHUNANDAN alias NANDAN AND 
oTaERS-—~ACCOSED—APPELLANTS 
versus 
EMPEROR—COMPLAINANT— 
- RESPONDENT 

Penal Code (Act XLV of 1860), ss. 149, #:02—" In 
prosecution of the common object of the unlawful 
assembly, © meaning of—Rioting—Common object to 
beat opposite party—Some armed—One member with- 
out premeditation killing one member of opposite 
party—Other members, if guilty of murder, 

The phrase “in prosecution of the common object 
of the unlawful assembly” in s. 149, Penal Code, means 
that the offence (committed) was immediately con 
nected with the common object of the unlawful 
assembly, of which the accused were members, In 
other words, the act must be one which upon the 
evidence of the prosecution witnesses appears to have 
been done with a view to accomplish the common 
object attributed to the members of the unlawful 
assembly. [p. 99, col. 1.], : 

Where the common object of an unlawful assembly 
was onlyto beat the members of the opposite party, 
and, during the prosecution of this object, one of 
them, onthe spurofthe moment and without pre- 
meditation, thrusta spear into the abdomen of a 
member of the opposite party and killed him : 


-of the assembly and the 
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` Held, that it could not be said that the - murder 
was committed in prosecution of the common :object 
other members of the 
assembly could not be held guilty of murder under 
e. 302 read with s. 149, Penal Code, inasmuch as they 
could not be imputed with a knowledge that’ the 
murder was likely to be committed in prosecution of 
their common object. [p. 99, col, 2.1 


Cr. A. against an order of the Sessions 
Ta of Fyzabad, dated September 1, 
1934, 

Mr. K. P. Misra, for the Appellants. 

Mr. H. S. Gupta, Government Advocate, 
for the Orown. f ; A 

Judzment.—This is an appeal filed by 
Raghunandan alias Nandan, Keshai alias 
Kesho Ram, Basdeo alias Malle, Ram Kel 
alias Kelai and Chhanga alias Jageshur, 
against the judgment. of .the learned 
Sessions Judge of Fyzabad, convicting “all 
five appellants of an offence under s. 302 
of the Indian Penal Code, and sentencing 
Raghunandan to death and the other four 
appellants totransportation for life. The 
reference in confirmation of the sentence 


of death passed upon Raghunandan is also 


before us. 


We have heard the learned Counsel for 
the appellants as also the learned Govern- 
ment Advocate for the Crown and: have 
taken time to consider our judgment. | 

The case for the prosecution is‘briefly as 
follows :— aes 

There is a metalled road running from: 
Sultanpur to Kadipur in the District of 
Sultanpur. About three furlongs to the 
north of this metalled road between 
miles 16 and 17, lies village Shahpur and 
about three furlongs to the south of this 
metalled road between miles 16 and 17 
lies village Lapta. There is a long stand- 
ing dispute between the pattidars of these 
two villages. Raghunandan alias Nandan, 
Keshai alias Kesho Ram, Basdeo alias 
Malle and Ram Kelalias Kelai are resi- 
dents of Lapta in Thana Jaisinghpur in 
the District of Sultanpur, whereas Ram Das, 
Raj Bahadur and others belonging to the 
rival faction are residents of Shahpur. 
There are kathal trees standing between 
milestones 16 and 17. ‘They lie in 
the zamindari of Thakurain . Sukhraj 
Kunwar, Taluqdaria of Nanemau. In 
former years the fruit of these.(jack fruit) 
trees was sold to one Rupai:.and Sukhai 
from year to year, but as they failed .to 
pay the price of the fruit of the’ jack 
fruit trees, the produce .of these . kathal 
trees was sold to Raj Bahadur. Bhagwati 
Din, Jagannath, Ram Sukheand.Ram Das 
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of village Lapta. This accentuated the 
old standing enmity between Rupai, Keshai 
and Nandan on the one hand and the men 
who recently purchased the fruit of 
these jack trees. On April 20, 1934, at 
about 3 P. m. in the afternoon, Ram 
Charan, Kalpi, Mallu, Malle, Chhanga, 
Keshai, Nandan and Rupai, residents of 
village Shahpur met in Deara Bazar the 


members of the rival faction, amongst 
whom were Harkhu Lonia, Ram Das, 
Bhuleshwar, Bhagwati Din, Mahadeo, 


Jagannath, Naresh and Gangu Singh of 
village Lapta. At about 4-30 p.m. a dis- 
pute arose between Raghunandan alias 
Nandan and Ram Das in the bazar at 
Deara. Chaukidar Ramanugrah, who is 
the real nephew of Ram Das and thusa 
partisan of Ram Das, tried to stop the 
quarrel but the accused Raghunandan 
alias Nandan threatened him with a 
spear and told him to run away or he 
would be killed. - Thereupon Ramanugrah 
chaukidar informed Rahmat constable, 
who was on duty in the bazar about this 
incident. The constable persuaded the 
parties not to have a row in the bazar 
at Deara and he further directed the 
chaukidar Ram Anugrah to take the men 
of Ram Dass’ party away from the bazar. 
Constable Rahmat asked the party of 
Nandan to remain in the bazar. Inspite 
of these precautions the two rival factions 
were bent upon having a fight, so at 
about sunset they met near the zilla of 
Thakurain Sukhraj Kunwar, talugdarian 
of Nanemau, situate by the side of the 
metalled road mentioned above and 
known as “the godown”. Bhuleshwar 
Shukla at once started abusing Raghu- 
mandan alias Nandan and threw a brick 
at him. This resulted in the exchange 
of abuse between the parties and both 
parties moved on to the kachcha road 
running {io Dandwa and there a free 
fight commenced. The men of both par- 
ties were armed with lathis but Raghu- 
nandan alias Nandan and Keshai had 
spears instead of lathis. While this fight 
was going on Sadal Ahir who had been 
deputed to keep watch over the jack 
fruit trees arrived on the scene and en- 
quired why his friends were being beaten. 
Raghunandan accused abused him and 
said that he would beat him also, as a 
nephew of Sadal named Maghai had given 
evidence against him and thereupon he 
thrust his spear into the stomach of Sadal. 
Sadal fell down on the ground and died 
justantaneously and. thereupon a fresh 
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lathi fight commenced between thé members 
of the two rival factions. Before falling 
dead on the ground Sadal had cried 
out for help and hearing his cries Ram 
Kumar (P. W. No. 2), Ramphal (P. W. 
No. 3), Jagannath (P. W. No, 5), Badal 
(P. W. No. €), Rampal (P, W. No. 4) and 
Ram Anugrah (P. W. No. 7) arrived 
on the scene and remonstrated 
with the accused. It isalleged that there- 
upon Keshai accused pierced Ram Kumar's 
nose with his spear and Chhanga hit 
Jagannath with a lathi and Ramcharan 
hit a lathi blow on Rampal and there- 
after the accused fled to their homes in 
village Shahpur. Ram Anugrah chauki- 
dar sent for his father and leaving him 
on the spot went to Police Station Jaisingh- 
pur and there made his first information 
report (Ex. 1). It was recorded by Sub- 
Inspector Muhammad Yusuf Khan (P. W. 
No. 14) at 10 Pr. m. on the night of April 20, 
1934. Sub-Inspector Muhammad Yusuf 
Khan arrived on the scene of the occur- 
rence at 3 a.m. on April 21, 1934. He 
found the corpse of Sadal lying at a 
place on the kachcha road leading to 
Amlak at a distance of some thirty paces 
from the metalled road. The corpse was 
sent to headquarters for post mortem 
examination. The Civil Surgeon who 
performed the post mortem examination 
removed the spearhead, which had re- 
mained stuck in the stomach of the 
deceased and gave it to constable Jaipal 
Singh (P. W. No. 9), who had come with 
the corpse. This spearhead is Ex.If. The 
investigating Police Officer prepared a 
sketch plan of the locality and arrested 
Raghunandan alias Nandan at his house. 
Raghunandan had injuries on his person 
and he was also sent for medical exa- 
mination. In the first information report 
nine persons were named as accused by 
Ram Anugrah .chaukidar, but the in- 
vestigating Police Officer only prosecuted 
five persons and these were committed to 
the Court of Sessions to stand their trial 
on charges under ss. 147, 148 and 302, 
Indian Penal Code, read with s. 149, 
Indian Penal Code. The learned Sessions 
Judge convicted Raghunandan of an 
offence under s. 302 of the Indian Penal 
Code and the remaining four accused 
under s. 302, Indian Penal Code, read with 
s. 149, Indian Penal Code, and sentenced 
Raghunandan to death and the other 
four accused to transportation for life, 
The first point for determination in 
this appeal is~‘whether in respect of 
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‘the murder of Sadal Ahir constructive 
‘liability can be imputed to Keshai alias 


Kesho Ram, Basdeo alias Malle,Ram Kel 
alias Kelai and Chhanga alias Jageshur 
in virtue cf the provisions of s. 149 
of the Indian Penal Code. 

The learned Government Advocate has 
strenuously argued that these four appel- 
lants are legally liable to be convicted 
for an offence under s. 302 of the Indian 
Penal Coderead with s. 149 of the Indian 
Penal Code. Criminal responsibility is 
personal, and before we can impute to 
these appellants constructive liability for 
the crime committed by Raghunandan, it 


‘must be clearly proved to our satisfaction 


that the case of these appellants falls 
within the puiview of the provisions of 
s. 149 of the Indian Penal Code. We are 
of opinion in the proved facts and circum- 
stances of the present case that the learn- 
ed Government Advocate is unduly press- 
ing the case for the Crown against these 
appellants, and in this connection we 
would remind the learned Government 
Advocate of the wise and pithy saying of 
a great English Judge:—“It is hard thing to 
torture the lawsso that they torture men”. 
The charge-sheet framed by the learned 
Committing Magistrate and approved of 
by the learned Sessions Judge and ac- 
cepted on behalf of ihe Orown hy the 
learned Government Pleader in the Court 
of Session is to the effect that these 
appellants armed with spears and lathis 
“formed an unlawful assembly with the 


‘common object of beating Sadal and in 
pursuance of that common object Raghu-- 


nadan alias Nandan dealt a blow with his 
spear and pierced the stomach of Sadal, 
which resulted in the instantaneous death 
of Sadal and that the accused also caused 
injuries to Rampal, Ram Kumar and 
‘Jagannath and thereby committed offences 
punishable under ss, 302, 147, 148 read 
with s. 149 of the Indian Penal Code.” It 
is clear, therefore, that inthis particular 
case the common object of the rioters alleg- 
ed by the prosecution in the charge-sheet 
and proved by the evidence of the Crown 
witnesses is only ihat these appellants 
wanted to beat Sadal and the men of his 
party. Jt is also clear from the evidence 
of the prcsecution witnesses that the act 
of Raghunandan in thrusting his spear 
jnto the abdomen of Sadal Ahir was an 
act, which was unpremeditated and not 
contemplated by any member of the un- 
lawful assembly, when they started to 
move to action and began the riot, The 
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arrival of Sadal of the scene of the occur- 
rence was also purely accidental. He had 
been deputed according to the prosecution 
evidence to keep watch over the jack fruit 
trees, the taking of the fruit of which 
was a fresh cause of enmity between the 
two factions. It is obvious from the nar- 
rative of events set forth above at the 
commencement of the judgment and from 
the evidence of the prosecution witnesses 
that the murder of Sadal was of sudden 
origin for which one of the rioters ana 
one only, viz., Raghunandan, was personal- 
ly responsible. Raghunandan committed 
murder, but in doing, on the spur of the 
moment, a previously unintended act, he 
must himself be taken to have known a5 
the time that it was so eminently danger- 
ous thatit must, in all probability, cause 
death cr such bodily injury as is likely 
to cause death and which did in fact 
cause death. 

We will now turn to -discuss the provi- 
sions of s. 149 of the Indian Penal Code to 
see how far criminal lisbility for this 
unintended and uapremeditated act on the 
part of Raghunandan can be fastened on 
to the other members of. the unlawful 
assembly. The words of s. 149 of the 
Indian Penal Code are as follows:— 

149. “If an offenceis committed by any member of 
an unlawful assembly in prosecution of the common 
object of that assembly, or such as the members of 
that assembly knew to be likely to be commitied, 
in prosecution of that object, every person who 
at the time of the committing that offence, is a 


member of the same assembly is guilty of that 
offence.” 


The section, therefore, describes the 
offence for which joint constructive liability 
can be imputed to every member of the 
unlawful assembly in two alternative forms, 
namely: (1) liability for an offence com- 
mitted by any one member of the unlaw- 
ful assembly in prosecution of the common 
object of that assembly, and (2) liability 
in respect of an offence such as the 
‘members of that unlawful assembly knew 
to’ ‘be likely to be committed in prosecu- 
tion of that common object. 

It is to be noted that the phrase “in the 
prosecution of the common object” does 
not mean the same as the phrase “during 
the prosecution of the common object of 
the assembly”, because ifthat had been the 
meaning of the phrase, then the phraseology 
of s. 460 of the Indian Penal Code would 
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have been used. Section 460 of the Indian | 


Penal Code runs as follows:— 

460, “Ifat the time of the? committing of lurking 
house trespass by night or house-breaking by night, 
any per son guilty of such offence shall voluntairly 
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cause or attempt to cause death or grievous hurt to any 
person, every person jointly concerned in committ- 
ing such lurking house trespass by night or house 
breaking by night, shall be punished with transpor- 
tation for life...........” 

The definition of “unlawful assembly” 
a8 given in s. 141 of the Indian Penal 
Code makes the continuance of the unlaw- 
ful assembly co-extensive in duration with 
the time taken in the prosecution of the 
common object of the assembly, and if 
the phrase “in prosecution of the common 
object” meant “during the prosecution of 
the common object” and during the con- 
tinuance of the unlawful assembly, then 
the second part of s. 149 of the Indian 
Penal Code would become superfluous and 
clearly unnecessary. These considerations 
inevitably lead us to the conclusion that 
the phrase. “in prosecution of the common 
object of the unlawful assembly” must 
mean “that the offence (committed) was 
immediately connected with the common 
object of the unlawful assembly, of which 
the accused were members. In other 
words, the act say of murder, must be one 
which upon the evidence of the prosecution 
Witnesses appears to have been done with 
a view to accomplish the common object 
attributed tothe members of the unlewful 
assembly. In the present case the 
common object imputed to the members 
of the unlawful assembly, who committ- 
ed a riot in the course of which Sadal 
was murdered by Raghunandan alias 
Nandan was merely to beat the members 
of the rival faction, and it is clear from 
the evidence on the record that except for 
the unpremeditated and unintended murder 
of Sadal Ahir all the other members of the 
unlawful assembly, to which Sadal belonged 
only received simple hurt and the affair out 
of which this riot arose was merely the sale 
of the fruit of certain jack fruit treesnear 
the Sultanpur-Kadipur Road to Raj 
Bahadur, Ram Das and others of village 
Lapta. The origin of the quarrel wasin- 
significant and the actual infliction of 
harm in the present case was also of a 
It isonly the individual 
act of the rioter Raghunandan, which 
turned a simple village affray into a case 
of riot with murder. Thus, in the circum- 
stances of this case, we are compelled to 
hold that the act of Rahunandan in thrust- 
ing the spear into the abdomen of Sadal 
Ahir was not an act in the prosecution of 
the common object of the unlawful as- 
sembly. It was far in excess of the common 
object of the unlawful assembly, which 
was merely to beat, Even if the common 
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object of the unlawful assembly is to be 


considered in the light of the fact 
that two of the rioters had 
spears whilst all the other members 


of the unlawful assembly had lathis, 
still that fact will not entitle us 
to impute to the members of the 
unlawful assembly an intent to commit 
murder or culpable homicide not amounting 
to murder. There is nothing on the record 
of the present case to suggest that the 
appellants knew that it was likely that an 
act would be done by any individual 
member of the unlawful assembly with any 
of the criminal intents mentioned in the 
first three clauses of s. 300 of the Indian 
Penal Code. The present is not a case in 
which a certain number of rioters jointly 
beat a member of the rival faction with 
lathi blows and the cumulative effect of 
those lathi blows resulted in the death of 
the injured person. In sucha case in the 
absence of any direct evidence of any 
common intention on the part of theas- 
sailants of the murdered man, their inten- 
tion can only be ascertained by a con- 
sideration of the established fact and of 
the surrounding circumstances of the case. 
Such cases are clearly distinguishable from 
the facts of the present case. Hereit is 
proved beyond all doubt that Raghunandan 
alias Nandan alone was responsible for the 
murder of Sadal Ahir. Nobody joined him 
in beating Sadal. Sadal had no other 
marks of injury on his person except those 
inflicted by the spear of Raghunandan. 
Raghunandan himself has got marks of 
three lathi blows on his person. In the 
circumstances of this case it is clear, 
therefore, that Raghunandan alone is res- 
ponsible for his rash and unpremeditated 
act. 

The second part of s. 149 of the Indian 
Penal Code, which refers to such an 
offence committed by a member of the 
unlawful assembly as the other members 
of that unlawful assembly knew to be 
likely to be committed in the prosecution 
of the common object, is also not applicable 
to the circumstances of the present case, 
The question for determination in respect 
of this point is whether it could be 
predicated of these appellants that when 
they met together with the common object 
of beating the men of Lapta they knew 
that Raghunandan or Keshai was likely to 
make use of his spear in such a manner as 
to be guilty of an offence of murder, and 
whether they knew that such murder was 
likely to be committed in the prosecution, 
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of' their common object. We have no 
hesitation in holding that upon the facis 
of the present case no such knowledge can 
be legitimately imputed to the appellants. 
In fact we think it not only possible but 
probable that none of the appellants had 
before they commenced the riot and begun 
to beat the members of the rival faction 
any idea that Raghunandan was likely to 
use his spear in sucha manner as to cause 
the instantaneous death of Sadal or of 
any other member of the rival faction. In 
fact we venture to say that even Raghu- 
nandan himself had no such knowledge or 
idea in his head -before he commenced 
the riot. The arrival of Sada] Ahir on 
the scene of the occurrence was, according 
fo the evidence of the prosecution witnesses, 
purely accidental. If Sadalhad not turned 
upon the scene and had not provoked 
Raghunandan, this murder would never 
have been committed. It is, therefore, a 
harsh and unwarranted interpretation 
cf the clause in s. 149 of the Indian Penal 
Code to say that in the present case all 
the members of the unlawful assembly 
knew that Raghunandan was likely to 
commit murder in the manner in which he 
did-and they further knew that this murder 
was likely to be committed in the prc- 
secution of the common object of the 
rioters, namely, to beat the members of 
the rival faction. The guilt of Raghun- 
‘andan alias Nandan for his crime cannot 
thus be ccnstructively imputed to all the 
other members of the unlawful assembly 
in the absence of any proved facts leading 
the Court to believe that the other members 
of the unlawful assembly knew that murder 
was likely to be committed by one of their 
members in the prosecution of their 
common object. In a Full Bench decision 
of the Calcutta High Court in the Queen- 
Empress v. Sahid Ali (1) to which the 
learned Chief Justice Sir Richard Couch 
was a party, it washeld thats. 149 of the 
Indian Penal Code is not intended to 
subject amember of an unlawful assembly 
‘to Punishment for every cffence which is 
committed by one of the members during 
the time’ they are engaged in the prosecu- 
tion of the common object and.that in 
order to bring a-cdse within the purview 
of s. 149 of the Indian Penal Ccde, the act 
for which ccnstructive responsibility is 
imputed to all the members of the unlawful 
assembly must be done with a view to 
acccmplish the common object of the 


unlawful assembly. orit must be proved 
(1) 20 W R5 0r. - E 
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that the offence, for which such joint 
criminal responsibility is imputed to all 
the members of the unlawful assembly is 
one which all the members of the unlawful 
assembly knew would be likely to be 
commited in the prosecution of their 
common object. In short, in the language 
of Straight, J.,in Queen-Empress v. Ram 
Partab (2) 

“Section 149 of the Indian Penal Code declared in 
substance that every member of an unlawful assembly 
is responsible for an offence committed by another 
member, or the other members, in prosecution of ihe 
common object of such assembly, or one which he 
must have known was reasonably likely tobe ecm- 
mitted in the prosecution of such common object. Jn 
other words, this provision, so to speak, takes him 
out of the region of abetment, and makes him 
responsible asa principal for the acts of each, and 
all, merely because he isa member ofthe unlawful 
asaembly". : 

The stringency of this section, however, 
should not be strained so as to make every 
member of the unlawful assembly liable 
even for acts, which are not committed 
necessarily in the prosecution of the common 
object of the rioters or which are not 
immediately connected with the common 
object of the unlawful assembly, of which 
the accused are members, nor must a guilty 
knowledge of the likelihood of the com- 
mission of such an offence in the prosecu- 
tiun of the common object be imputed to 
allthe members of the unlawful assembly 
in the absence of any clear evidence, 
direct or circumstantial, adduced on behalf 
of the prosecution to show that such 
knowledge could be so legitimately imputed 
to the members of the unlawful assembly 
before they moved to action. l 


We are, therefore, clearly of opinion 
that the appellants other than Raghunandan 
cannot be made responsible under s. 149 
of the Indian Penal Code for the murder of 
Sadal, committed by Raghunandan, and in 
our opinion in the circumstances of this 
case s. 149 of the Indian Penal Code has 
been wrongly applied to these accused by 
the learned Sessions Judge. There is no 
charge that these accused caused grievous 
hurt to anybcdy. and there is no specific 
charge framed under s. 323 of the Indian 
Renal Code’ even in respect of the simple 
hurts inflicted cn Kampal, Ram Kumar 
and Jagannath. The appellants other than 
Raghunandan ean, however, be convicted 
legally of an offence under s.148 of the 
Indian Penal Code, as all the members of 
the unlawful assembly were armed either 
with spears or with lathis and laihis have 

(2) 6A 12L-at p. 123, eA a Loy 
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' een judicially held to be lethal or deadly 


weapons. < 
We will now take up the case of the ap- 
pellant Ram Kel alias Kelai. x 
Prosecution Witness No. 1 Maghai, the 
nephew of the deceased Sadal, has deposed 


that he saw Nandan, Keshai, Malle and 


Chhanga surrounding Sadal. He has clearly 
stated in cross examination that he did not 
identify Ram Kel alias Kelai accused at 
the time when his uncle was surrounded 
by the rioters. Similarly Ram Kumar 
(P. W. No. 2) has also deposed that Sadal 
was surrounded by Nandan, Keshai, Malle 
and Chhanga. He does not mention that 
Ram Kel surrounded Sadal. Ramphal 
(P. W. No. 3) has also deposed that 
Nandan, Keshai, Chhanga and Malle 
surrounded Sadal, but he does not 
mention the name of Ram Kel alias 
Kelai. Rampal (P. W. No. 4) has de- 
posed that Kelai, Ram Obharan and 
Malle were encouraging the persons who 
had surrounded Sadal, but he, too, has not 
deposed that Ram Kel alias Kelai surround- 
ed Sadal along with others. Prosecution Wit- 
nessNo. 5, Jagannath, has deposed that Nan- 
dan,” Keshai, Malle and Chhanga were sur- 
rounding Sadal. He, too, does not mention 
Ram Kel alias Kelai. Badal (P. W. No. 6) 
has deposed that Nandan, Malle, Chhanga 
and Keshai were surrounding Sadal. He, too, 
does not mention Ram Kel’s name. Prosecu- 
tion Witness No. 7 Ram Anugrah, chaukidar 
of villages Shahpur and Lapta, did not 
mention the name of Ram Kel alias Kelai, 
in his first information report although he 
named nine persons as being concerned in 
the murder of Sadal. In his evidence in the 
Court of Session he has ` deposed that Kelai 
along with othersran to beat Raj Bahadur 
because the latter had purchased the fruit 
of the kathal trees this year. This is all 
the evidence adduced by the prosecution 
against Ram Kel and in our opinion it is 
not sufficient to support the conviction of 
Ram Kel alias Kelai even on the charge 
of his being a member ofthe unlawful as- 
sembly. We, therefore, give Ram Kel alias 
Kelai the benefit of the doubt which we 
entertain about his participation in this riot 
and we would acquit him not only of the 
charge under s. 302 of the. Indian Penal 
Oode, read with s. 149 of the Indian 
Penal Code, but also of the charge under 
5. 148 of the Indian Penal Oode. = 

As regards the case of Raghunandan 
alias Nandan the charge against him is 
proved beyond any doubtand he has been 
rightly convicted of an offence under s, 302 


of the Indian Penal Code; read with. s. 149 
of the Indian Penal Code, but in view of 
the fact that he had injuries on his person 
and looking to all the circumstances of the 
case we are of opinion that it would not be 
proper to inflict capital punishment upon 
this accused. The murder was committed 
in the heat of passion and in the course of 
a freelathi fight, and although this’ fact 
will not entitle the accused to raisea plea of 
theright of self-defence, yet the fact that 
he had injuries on his person must be 
taken into account in deciding the question 
of punishment. We are of opinion that 
in the particular circumstances of this case 
the ends of justice will be met if we inflict 
the lessor of the two. punishments which 
can be legally imposed for an offence under 
s. 302 of the Indian Penal Code. 

We accordingly while upholding the con- 
viction of the appellant Raghunandan alias 
Nandan for an offence under s. 302 of the 
Indian Penal Code, read with s. 1490f the 
Indian Penal. Code, set aside the sentence 
ofdeath passed upon him by the learned 
Sessions Judgé and in lieu thereof sentence 
him to transportation for life. We also 
convict Raghunandan alias Nandan for an 
offence under s. 148 of the Indian Penal 
Code, and. sentence him to three years’ 
rigorous imprisonment. This sentence will 
run concurrently with the sentence of trans- 
portation for life passed upon him. f 

As regards the appellants, Keshai 
alias Kesho Ram,  Basdeo alias 
Malle and Chhanga alias Jageshur we have 
shown above thatthe conviction of these 
appellants under s. 302, Indian Penal Gode, 
read with s. 149, Indian Penal Code, cannot 
be legally sustained. They are, however, 
clearly guilty upon the evidence on the re- 
cord of an offence of riot armed with deadly 
weapons. We accordingly convict them of 
an offence under s. 148 of the Indian Penal 
Code, and sentence each of them to undergo 
three years’ rigorous imprisonment. i 

The evidence of P. W. No.2, Ram Kumar, 
proves that Keshai accused had a spear in 
his hand'and he hit this witness Ram 
Kumar on the nose with it. The medical 
evidence also shows that Ram Kumar had 
received aninjury caused by some sharp 
cutting weapon on his nose. Keshai alias 
Kesho Ram, is, therefore, guilty. of. an 
offence under s.324 of the Indian Penal 
Code, and we convict him of that offence 
and sentence him to three years’ rigorous 
imprisonment. This sentence will run con- 
currently with that inflicted upon him 
under s. 148 of the Indian Penal Code. 
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_ Prosecution Witness No. 5, Jagannath re- 
ceived a bruise on his right shoulder blade 
caused bya lathi blow. This blow was 
dealt by Chhanga accused. Rampal (P. 
W. No. 4) also received an injury across the 
middle of the back. Chhanga is, therefore, 
clearly guilty ofan offence under s. 323 of 
the Indian Penal Code, and we convict him 
of that offence and sentence him toone 
year’s rigorousimprisonment, this sentence 
will run concurrently with that inflicted 
upon him for anoffence under s. 148 of the 
Indian Penal Code. 

To this extent this appeal is allowed. 

D. Appeal allowed. 
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Civil Appeals Nos. 158 of 1932 and 374 
of 1933 
August 17, 1934 
RAMESAM AND STONE, JJ. 
Minor SHANMUGAM alias 
PALANIAPPA CHETTIAR AND ornERs— 
APPELLANTS 


VETSUS 
P. L.A. P. L. ANNAMALAI OHETTIAR 
SON — RESPONDENT ` 

Hindu Law—Adoption—N attucottai Chetties— Party 
bringing about simultaneous adoption by mother in- 
law and daughter-in-law— Estoppel against pleading 
invalidity— Contract — Third party's right tosue— 
Trust createdby family settlements — Beneficiary's 
right to sue—Liability of trustee for misfeasance and 
malfeasance. 

A Nattucottai Chetly died leaving his mother A, 
and a widow B. Disputes arose between A and B 
and a deed of settlement was made under which A 
and B were each to adopt a boy and the properties 
were left tobe managed by C, a brother of the 
deceased. C was to account for the profits and to 
deliver the properties to the adopted sons on their 
attaining majority. Themother alone adopted and 
the adopted son sued C’s heirs for account : 

Held, (i) that whether the adoption was valid or 
not, C's heirs were estopped from contesting the 
validity ofthe adoption and from resisting the 
plaintiff's claim on this ground, inasmuch as C was 
a party to the settlement deed and adoption was 
made at his instance ; 

(21) the rule of law that third parties to a contract 
cannot sue to enforce the contract was not applicable 
to the case, as the settlement deed created a trust in 
favour of the plaintiff, and the plaintiff was therefore 
entitled to sue. Tirumulu Subbu Chetti v, Aruna- 
chalam Chettiar (2), relied on, 

(iii) that with regard to liability for misfeasances 
and non-feasances, O's position was that of a trustee 
a not of i mere gratuitous bailee, 

ppeals against the preliminary findings 
dated July 30, 1931, and the interim dee. 
ree dated October 10, 1931, and the pre- 
liminary decree dated October 4, 1933, of 
the Court of the Subordinate Judge, Deva- 
kotta, in O, S, No. 58 of 1929, 
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Mr. K. Bhashyam Ayyangar for Mr. K“ 
S. Venkatarama Ayar, for the Appellants: 

Messrs, M. Patanjali Sastri, S. R. Muthu- 
swamy Ayyar and T, K. Sundaram, for 
the Respondent. 

Judgment.— These appeals arise out 
of a suit brought for accounts. The facts 
of the case may be shortly stated. The 
common ancestor of the parties was one 
Palaniappa Chetti. He had two sons An- 
namalai Chetti and Thenappa Chetti. An- 
namalai Chetti died in 1891 leaving a son 
Palaniappa Chetti. The second Palani- 
appa Chetti died in 1902 leaving his widow 
Seethai Achi and his mother Meenakshi 
Achi. There were disputes between 
the mother-in-law and the daughter-in-law 
and litigations pending when in 1904 an 
amicable settlement was effected by Ex. A. 
Under this settlement each of the women 
was to make an adoption. Thenappa 
Chetti was to bring about the adoption. 
Accordingly Seethai Achi adopted Venka- 
tachala in 1905 and Meenakshi adopted 
Adaikkalava in 1906. This Adaikkalava 
is the father of the first and second defend- 
ants and his widow is the third defendant. 
Each of the adopted sons took a half share 
of the properties. Venkatachala enjoyed 
his half share till 1912 when he died 
leaving his widow Alagammai Achi who 
is now the fifth defendant, and his adoptive 
mother Seethai Achi. Again there were 
disputes between this mother-in-law and 
this daughter-in-law and another setilement 
(Ex. H dated April 30, 1912), was brought 
about by Adaikkalava on the one hand 
and Annamalai, the father of Alagammai 
Achi on the other. Under this document 
Alagammai was to take a boy in adoption 
within a period of seven years: Seethai 
Achi was to make another adoption and 
Adaikkalava was to bring about these 
adoptions. Alagammai never made any 
adoption but Seethai adopted the present 
plaintiff in 1926. The properties and the 
money dealings were to be under the order 
of Adaikkalava and one Muthu A.R. M. 


_Arunachalam. The account letters of out- 


stations were to be received by Arunacha- 
lam and then.given to Adaikkalava. The 
account letters and the documents relating 
to the account .0f headquarters were to be 
in the possession of Adaikkalava. Up to 
the time of adoption by Seethai, Adaikka- 
lava was to pay from the common funds 
for the household expenses of Seethai ag 
per directions of Arunachala through the 
said person, As soon as a boy is taken in 
adoption by Seethai, deducting the drawings 
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for the half share of the boy the balance of 
the money, house site, bungalow, etc., and 
the subsequent amounts were to be divided 
and handed over tohim and the boy was 
thereafter to incur all further expenses. 
Similarly the other half share was to be 
enjoyed by Adaikkalava and another Pala- 
niappa but when a boy was taken in adop- 
tion, the other half share was to be handed 
over to him. As we have already seen, no 
adoption was made by Alagammai and she 
remained the owner of the other half. 
Adaikkalava died on July 5, 1923. The 
present suit was filed on April 18, 1929. 
The first Subordinate Judge who tried the 
suit gave some preliminary findings on 
July 30, 1$31. He directed that the first 
plaintiff do put into Court a statement 
showing what properties or monies went into 
the management of Adaikkalava and what 
portions of the same remained unaccounted 
for at the time of Adaikkalava's death and 
adjourned the suit for further consideration. 
The suit came on for further consideration 
before. the same Subordinate Judge on 
October 10, 1931, when he passed an in- 
terim decree in respect of certain items. It 
is against the preliminary findings and the 
interim decree that A. S. No. 158 has been 
filed. Then the matter came on before 
another Subordinate Judge on October 4, 
1933, when a preliminary decree was pass- 
ed in respect of the rest of the suit directing 
that accounts be taken of the management 
of the plaintiff's estate by Adaikkalava 
both in respect of what was left of the 
plaintiff's estate with him at the time of 
his death and what the estate was lost by: 
misfeasance, malfeasance and breach of 
duty on his part and declaring the liability 
of defendants Nos. 1 and 2 for paying the 
sums so found due to the plaintiff's estate 
to the extent of their joint family proper- 
ties and of the separate assets if any left 
by the deceased Adaikkalava in their 
hands. Itis against this preliminary dec- 
i aaa A. S. No. 374 of 1933 has been 
ed. 

The fourth defendant died pending the suit 
and no legal representative was brought cn 
record. The preliminary decree of the Sub- 
ordinate Judge by mistake makes the fourth 
defendant also liable. The decree must 
be amended by omitting him altogether. 
The Subordinate Judge also directed that 
the third defendant will also be liable fcr 
intermeddling with the management of the 
plaintiff's estate after Adaikkalava’s death. 

The first point argued in these appeals 
is that the suit is not maintainable by the 
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present plaintiff besause the adoption iS 


not valid. Under the general Hindu Law | 
it is now well established that where a 


man dies leaving a widow anda mother 
and the widow succeeds to the 
property, any power of adoption in the 
hands of the mother is at an end: 
Chandra Bullee’s case [Bhoobun Moyee Debia 
v. Ram Kishore Acharj] (1). But it is 
claimed that there is a custom among the 
Chetties by which two simultaneous adop- 
tions can be made by a mother-in-law and 
a daughter-in-law. The Subordinate Judge 
after fully enquiring into the matter up- 
held the custom. It is noticeable that the 


defendants themselves are the representa- 


tives of Adaikkalava who was adopted by 
a mother-in-law along with a daughter-in- 
law under Ex. A. It is also noticeable that 
Exs. A and H do not refer to any such 
custom. Another agreement dated April 
19, 19296, Ex. E is put forward by the 
plaintiffs as having been executed by 
Adaikkalava. This agreement refers to such 
a custom. The genuineness of Ex. B is 
questioned by the defendants-appeliants, 
It is unnecessary to consider the question 


of the genuineness of Ex. E. Apart from the. 


fact that such a custom is mentioned in Ex. E, 
there is no diference between the liability 
of the defendants to account under Exs. E 
or H. Though no custom was referred to 
in Exs. A and H, they are relied on by the 
plaintiffs. It seems to us that it is unne- 
cessary in this case to consider the validi- 
ty of the adoption. The terms of Ex. H 
bind the parties toit. Adaikkalava was. 
one of the parties who was to bring about 
the adoption and the plaintiff's adoption 
was brought about by him and tne half 
share allotted to the plaintiff was handed 
over to Adaikkalava under Ix. H for manage- 
ment by him and when the plaintiff attain- 
ed majority the properties were to be hand- 
ed over to him. Having got possession of 
the properties under Ex. H he cannot be 
heard to argue that he is not bound to de- 
liver the properties to the plaintiff adopted 
under the same document. The defendants 
are estopped from raising any question as to 
the validity of the adoption. The substan- 
tial question in.the case is covered 
by the first three issues. It is suggested 
that the plaintiff is nob a party to Ex, H 
and he cannot take the benefit of that do- 
cument. But Adaikkalava was made the 
trustee and plaintiff the beneficiary under 
the terms.of Ex. H. In such a case the 


(1) 10 MIA 279; 3 WR 15 1 Suther 574; 2 Sar, 
111. 
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` rule of law that third parties to a contract: 


cannot take the benefit of the contract does 
not apply [Vide Tirumulu Subbu Chetti 
v. Arunachalam Chettiar (2)). Exhibit H 
can scarcely be described as a bare con- 
tract. It isa family settlement purporting 
to settle disputes and allot properties to 
the persons intended to be adopted. Until 
the adoptions are made, the property was 
left in the management of the trustee who 
has to account for the respective shares of 
the adopted. sons. The question raising 
the validity of the custom under which the 
adoption: was to be made was raised as an 
after-thought and “made the subject of the 
eleventh issue. It is, therefore, unneces- 
sary to consider in this case how far the 
adoptions bind the reversioners tothe estate. 
The finding of the Subordinate Judge is, 
therefore, set at large without any expres- 
sion of opinion on our part either in favour 
of or against the validity of the adoptions. 
Under the terms of Ex. H undoubtedly the 
defendants are bound to account tothe 
plaintiff to the extent of the assets received 
by them from Adaikkalava. 
« Another point that was raised before us is 
whether defendants Nos. 1 to 3 are liable 
to account for misfeasance, malfeasance 
and breach of duty on the part of Adaik- 
kalava. It was contended by Mr. K. 
Bhashyam Ayyangar, the learned Advocate 
for the appellants, that Adaikkalava was 
merely in the position of a gratuitous bailee 
and he cannot be expected to take greater 
care of the properties entrusted to him 
than his own properties. We do not agree 
with this contention. His position was that 
of a trustee. It may be that his duties 
under Ex. H are not those of a general 
trustee whose liabilities are not defined but 
specific directions were given under Ex. H 
to the mode of management to be carried 
on by him. We have quoted above that 
portion of Ex. H, relating to the mode of 
management to be adopted by him. It 
Cannot be said in advance without know- 
ing all the details of the facts whether 
even under the limited mode of manage- 
ment contemplated by Ex. H there may 
not be misfeasance, malfeasance or breach 
of duty. It is possible that there may be. 
It is not desirable to state in advance what 
kind of facts will give rise to liability to 
account and what kind of facts may not 
give rise to liability to account on the part 
of the defendants. The Subordinate Judge 
(2) 124: Ind. Cas, 55; 53 M 270; 311, W 371: A 
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does not make 
non-feasance. Provided it is clearly under- 
stood that the liability of the defendants 
is with reference to the terms of. Ex. H, 
there is no harm in leaving the directions 
of the Subordinate Judge as they are. 
This point also, therefore, substantially 
fails. 

The result is the appeals fail and 
are dismissed. As the defendants had to 
file an appeal about the adoptin, we direct 
that each party will bear its own costs in 
this appeal A. S. No. 158 of 1932. A.S. 


No. 374 of 1933 will be dismissed with 


costs. WEH 
A. Appeals dismissed. 





OUDH CHIEF COURT 
Criminal Revision Application No. 86 
of 1934 
October 22, 1934 
NANAVUTTY AND ZIA-UL-HASAN, Jd. 
MENDI LAL—ACOUSED — APPLICANT 
VETSUS 
“RAM ADHIN— COMPLAINANT —OPPOSITE 
PARTY 

Criminal Procedure Code (Act V of 1898), s. 476-B— 
Penal Code (Act XLV of 1860), s. 109— Civil Proce- 
dure Code (Act V of 19(8), s. 115—~Magistrate taking 
action under s. 416, Criminal Procedure Code for 
offence under s. 109, Penal Code—Sessions Judge 
admitting appeal but remanding case for. further en~- 
quiry— Legality of—High Court's powers in revi- 
sion in Civil, Criminal and Revenue matters, 

` The procedure on appeal under s. 476-B of the 
Criminal Procedure Code is procedure on an appeal 
under that Code, and as the Code of Oriminal Proce- 
dare provides forno remand, the Appellate Court 
cannot make a remand to the trial Court, but 
the Appellate Court may itself make an enquiry ina 
case where it comes to the conclusion either that the 
trial Court had made no preliminary enquiry at all 
or had made a defective enquiry. Dhanpat Rai v. Balak 
Ram (1), relied on, Surendra Nath v. Susil Kumar (2), 
referred to and distinguished. [p 104, col. 2.] 

Where, therefore once the Judge accepts the appeal 
of the accused under s. 476-B of the Code of Oriminal 
Procedure, he is functus officio, and bis order directing 
the Magistrate to make a further enquiry into the 
alleged commission of the offence under s. 193 of the 
Penal Codeis wlira vires and absolutely void. [p 
106, cols. 1 & 2.] 

Where a Civil or Revenue Court has initiated pro- 
ceedings under s. 476 of the Code of Criminal Pro- 
cedure, the High Court can in revision interfere with 
an order of the Appellate Court in such proceedings 
orly under s. 115 of the Code of Civil Procedure and 
where a Criminal Court takes proceedings under 
g, 476 ofthe Code of Criminal Procedure, the appel- 
Jate order of the Sessions Judge can only be revis- 
éd by the High Court under the provisions of s, 439 
of the Code of Criminal Procedure. [p. 106, col. 2.] 

Cr. R. App. of an order of the Sessions 
Judge, Lucknow, dated May 11, 1934, 

Dr. J. N. Misra, for the Applicant. 

Messrs. K. P. Misra and G, P. Shukla, 
for the Opposite Party. 


Adaikkalava liable for. 
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Judgment.—This is an. application for 
revision of an order of the learned Sessions 
Judge of Lucknow reversing an order of 
Khwaja Wasiuddin, Special Magistrate of 
Lucknow and by an order of remand, 
directing the Special Magistrate to make a 
further enquiry under s. 476 of the Code of 
Criminal Procedure, into the alleged com- 
mission of an offence of perjury by the 
applicant punishable under s. 193 of the 
Indian Penal Code. 

This application for revision first came 
up before a Judge of this Court sitting 
singly who by his order dated July 11, 
1934; referred- the case to a Bench of this 
Court, as in his opinion the question of law 
raised in this application for revision was 
an important one and there were.conflict- 
ing rulings of the Calcutta and Lahore High 
Courts on the point of law involved. 

The facts out of which this application 
for revision arises are as follows:— 

A complaint under s. 500 ofthe Indian 
Penal Code, was filed by Ramadhin against 
Ghanshiam and others on January 4, 1932. 
Some of the accused apologised and entered 
into a compromise with the complainant 
and were acquitted under the provisions of 
s. 345 of the Code of Criminal Procedure, 
but one accused Bhagwant was convicted 
by the Magistrate on December 31, 1932, 
of an offence under s. 500 of the Indian 
Penal Code, and was fined Rs. 200. In 
appeal the Sessions Judge on March 6, 
1933, upheld the conviction under s, 500 of 
the Indian Penal Code, but reduced the 
fine-to Rs. 100. In revision this Court ac- 
quitted Bhagwant on July 20, 1933. In this 
case of defamation the applicant Mendi 
Lal was a witness for the defence and he 
‘was examined on December 7, 1932, and 
in the course of his deposition he made 


‘the following state ments:— 


“Puran died childless; it is wrong to say that he 
had four daughtere. Nanhia died two years ago. I 
‘was never married in the town of Muttra.” 


. These statements were alleged to be false 
and in respect of these statements an ap- 
plication was made by Ramadhin on Octo- 
ber 28, 1933, in the Court of the Magistrate 
who tried the defamation case, namely, 
Khwaja Wasiuddin, Special Magistrate, 


‘that proceedings under s. 476 of the Code 


of Criminal Procedure, be taken against 
Mendi Lal and a complaint under s.193 of 
the Indian Penal Code, be filed by the 
Magistrate against him. Accordingly Khwaja 
Wasiuddin by his order dated February 26, 
1934, directed that a complaint under s. 193 


of the Indian Penal Code, be made against 


4 


Mendi Lal. An appeal was filed by Mendi: 


Lal under s. 476-B of the Code of Criminal 
Procedure, in the Court of the Sessions 
Judge of Lucknow and the learned Sessions 
Judge passed an order on May 11, 1934, 
accepting the appeal of Mendi Lal but re- 
manding the case to the lower Court for 
further inquiry under s. 476 of the Code of 
Criminal Procedure. It is this order of 
remand dated May 11, 1934, which is the 
subject-matter of revision in the present 
application before us. 

It is contended before us on behalf of 
the applicant Mendi Lal that the order of 
the learned Sessions Judge is illegal and 
ulira vires, as after he had accepted the 
appeal of Mendi Lal the learned Judge 
was functus officio and: could not direct 
that a further enquiry be made into the 
matter by the Magistrate, Khwaja Wasi- 
uddin. In our opinion the contention urged 
on behalf of the applicant by his learned. 
Counsel Dr. Jaikaran Nath Misra is sound 
in law. It was held by a Full Bench of 
the Lahore High Court in Dhanpat Rai v. 
Balak Ram (1) that the procedure on 
appeal under s. 476-B of the Criminal Pro- 
cedure Code, was procedure on an appeal 
under that Code, and as the Code of Criminal 
Procedure provided for no remand, the 
Appellate Court could not make a remand 
to the trial Court, but that the Appellate 
Court might itself make an enquiry ina 
case where it came to the conclusion either 
that the trial Court had made no preliminary 
enquiry at all or had made a defective en- 
quiry. It was further held in that Full 
Bench ruling that the Appellate Court 
could not take additional evidence under 
s.428 of the Code of Criminal Procedure, 
because that section was specifically limited 
to appeals under Chap. XX XI of the Code 


- of Criminal Procedure, in which it occurs, 


but that the Appellate Court could take 
all evidence necessary for making or com- 
pleting the preliminary enquiry under the 
provisions of the very s. 476-B of the Code. 
There is no doubt a difference of opinicn 
between the Calcutta High Court and the 
Lahore High Court on the question whether, 
where a Civil Court refuses to makea 
complaint and the Appellate Court accepts 
the appeal, a revision lies to the High 
Court under s. 115 of the Code. of Civil 
Procedure, or under s. 439 of the Code of 
Criminal Procedure. The view of the 
Calcutta High Court is expressed in Su- 

(1) 135 Ind. Oas. 594; 13 Lah. 342; AIR 193 


Lab. 761; (1931) Or, Cas. 1065; Ind. Rul. (1932) Lah 
130; 33 Or, LJ 178; 33 PL R558 (F B} - 
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rendra Nath v. Susil Kumar (2) in which 
it was held that s. 115 of the Code of Civil 
Procedure, applies to an application in 
revision against an appellate order arising 
out of an order under s. 476 of the Code 
of Criminal Procedure, passed by a Civil or 
Revenue Court and that s. 439 of the Code of 
Criminal Procedure, has no application 
to such proceedings, and that all applica- 
tions under ss. 476, 476-A and 476-B filed 
in Civil Courts should be dealt with accord- 
ing to the provisions of the Code of Civil 
Procedure. In Mahomed Bayatulla v. Emperor 
(3), it was held that appeals under s. 476-B 
of the Code of Criminal Procedure are 
subject to all the provisions applicable to 
criminal appeals as laid down ins. 419, 
Criminal Procedure Ccde, and the following 
sections. 
. It is to be noted that the view of the 
Calcutta High Court laid down in Surendra 
Nath v. Sushil Kumar (2), was in respect of 
proceedings initiated by a Civil or Revenue 
Court under s. 476 of the Code of Criminal 
Procedure. In the case before us proceed- 
ings under s. 476, of the Code of Oriminal 
Procedure were started by the Oourt of 
the Special Magistrate of Lucknow and 
obviously such proceedings by a Magistrate 
youst necessarily be governed by the pro- 
visions of the Code of Criminal Procedure 
There are no provisions in the Oode of 
Criminal Procedure analogous to the 
provisions relating to the remand of acase 
under O. XLI, rr. 23 and 25 of the Code 
of Civil Procedure. The learned Sessions 
Judge of Lucknow, when he allowed the 
appeal of Mendi Lal under s. 476-B of the 
Code of Criminal Procedure and set aside 
the order of the Special Magistrate directing 
that a complaint be filed against the ap- 
plicant Mendi Lal in respect of an alleged 
offence of perjury under s. 193 of the 
Indian Penal Code, had no power to direct 
a further enquiry once he had passed an 
order accepting the appeal of Mendi Lal. 
The Jearned Counsel for the respondent- 
opposite-party is unable to point out to us 
any provision of the Code of Criminal 
Procedure which would justify the passing 
of such an order by the learned Sessions 
Judge. Once the learned Judge accepted 
the appeal of Mendi Lal under s. 476-B of 
the Code of Criminal Procedure, he was 
functus officio, and his order directing the 
Special Magistrate to make a further 
(2) 134 Ind. Cas. 1063; 59 O 68; A I R1929 Oal. 
604; 35 O W N 775; (1931) Or. Oas. 756: 33 Or. L J 


39; Ind. Rul. (1932) Cal. 23, 
(3) 129 Ind. Oas. 317; AI R 1931 Cal. 3; (1931) 
Cr, Oas. 35; 32 Or. L J 325; 58 O 402, 
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enquiry into the alleged commission of the 
offence under s. 193 of the Indian Penal 
Code, is, in our opinion, ultra vires and 
absolutely void. Under s. 476 of the Code 
of Criminal Procedure it is laid down that 
the superior Court (that is to say, the Ap- 
pellate Court) may, thereupon, after notice 
to the parties concerned, direct the with- 
drawal of the complaint, or as the case may 
be itself make the complaint which the 
subordinate Court might have made undér 
8.476, and if it makes such complaint, the 
provisions of that section shall apply accord- 
ingly. Itis clear ihat nowhere in this 
s. 467-B ofthe Code is there any power 
given tothe Appellate Court to direct the 
Magistrate tohold a further enquiry into the 
alleged commission of the offence under s. 476 
of the Code. The power of this Court under 
s. 439 of the Code of Criminal Procedure 
to revise an appellate order of the learned 
Sessions Judge passed under s. 476-B of 
the Code havenot been challenged before 
us by the learned Counsel for the respon- 
dent-opposite-party and it seems to us 
that proceedings under s. 476 of the Code 
of Criminal Procedure initiated by a 
Magistrate can only be revised by the 
High Court under s. 439 of the said Code. 
The conflict of opinion between the Calcutta 
and the Lahore High Courts as to whether 
proceedings under s.476 of the Code of 
Criminal Procedure initiated by a Civil 
Court canbe revised by the High Court 
under s.115 ofthe Code of Civil Procedure 
or under s. 439 of the Code of Criminal 
Procedure does not affect the decision of 
the present case, because all the High 
Courts in India are at one in holding that 
where proceedings under s. 476 of the 
Code of Criminal Procedure were initiated 
by a Magistrate, the High Court could only 
revise the order of the Sessions Judge 
under s. 439 of the Code of Criminal Pro- 
cedure. For the purpose of deciding this 
application for revision it seems to us that 
it was unnecessary to have referred it to 
a Bench of this Court; but since the 
matter has been fully argued before us, 
we are of opinion that where a Civil or 
Revenue Oourt has initiated proceedings 
under s. 476 of the Code of Criminal Pro- 
cedure, the High Court can in revision 
interfere with an order of the Appellate 
Court in such proceedings only under s. 115 
ofthe Code of Civil Procedure. We are 
also clearly of the opinion that where a 
Criminal Court takes proceedings under 
s. 476 of the Code of Criminal Procedure 
the appellate order of the Sessions Judge 


` 


po 
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can only be revised by the High Court 


under the provisions of s. 439 of the Code 
of Criminal Procedure, That is our deci- 
gion on the question of law referred to us 
under s. 14 (2) of the Oudh Courts Act. 
Coming now tothe merits of the case 
we are clearly of opinion that this applica- 
tion for revision should be granted. The 
learned Sessions Judge in his order of May 
11, 1934, agrees entirely with the conten- 
tion of the applicant that the order of the 
Special Magistrate that a prosecution for 
perjury could only have been launched if 
it was found by the Magistrate taking 
proceedings under s. 476 of the Code of 
Criminal Procedure that it was expedient 
in the interest of justice that an enquiry 
should be made into the alleged offence 
of perjury. The learned Sessions Judge 
writes in his order of May 11, 1934, that 
“Tt does not appear whether this point was or 
‘was notconsidered by the lower Court when it 
directed the prosecution of the appellant.” i 
He has also observed in his order of the 
May 11, 1934, that 
“It is not stated how, if at all, the three statements 
for which the prosecution of the appellant has been 


directed were material tothe case in which he was 
a witness.” 


The learned Sessions Judge has 
also noted the fact that the alleged per- 
jury was committed on December 7, 1932, 
and the application by Ramadhin asking 
the Special Magistrate to file a complaint 
of an alleged offence of perjury against 
Mendi Lal was only made on October 28, 
1933. This inordinate delay in moving 
the Magistrate to take action unders. 476 
of the Code of Criminal Procedure has not 
been satisfactorily explained. In Suraj Lal 
v. Sheo Shankar Lal (4), it was held by 
one of us that it is incumbent upon a 
Magistrate who receives an application re- 
questing that a complaint be filed by the 
Magistrate against certain persons charg- 
jng them with offences under ss. 211 and 
193 of the Indian Penal Code to record a 
finding that it is expedient in the interest 
of justicethat an enquiry should be made 
into the offences of ss. 193 and 211, Indian 
Penal Code, said to have been committed 
by those persons. Practically every point 
urged on behalf of the applicant before 
the learned Sessions Judge was accepted 
by him and that was the reason why he 
accepted the appeal and set aside the 
erder ofthe Special Magistrate. We are 
also clearly of opinion that in the circum- 


stances of this case which we have set 

(4) 149 Ind. Cas, 201;11 OW N 683; 6R O52; 
5 Or, L J 908;; AI R1934 Oudh 272; (1934) Or. Cas. 
768, 





KALIMUTAD PILLAI V. AMMAMUTAU PILLAY 107 


forth atthe commencement of our judg- 
ment, no complaint under s. 193 of the 
Indian Penal Code ought to have been 
filed by the Special Magistrate against 
Mendi Lal. 

We accordingly allow this application 
for revision, set aside the order of the 
learned Sessions Judge,dated May 11, 1934, 
withdraw the complaint filed by the Special 
Magistrate in respect of an offence under 
s. 193 of the Indian Penal Code and direct 
that the case initiated on that complaint 
be consigned to the record-room without 
any further proceedings being taken in 
respect thereof. 

D. Application allowed. 
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—Rules asto preference among atmabandhus— 


Daughter's daughter's son, whether a preferential 
heir to sister's son—Hindu Law of Inheritance 
a ga Act (II of 1929)—Necessity of amending 
the Act. 

Under the Hindu Law of inheritance, apart from 
the provisions of the Hindu Law of Inheritance 
Amendment Act (lI of 1929}, daughter's daughter's 
gon isa preferential heir to the sister's son. 


[Oase-law discussed.] 

The term Atmabandhus has a wider scope than the 
terms Pitrubandhus and Matrubandhus, Whereas 
Atmabandhus include the descendants of a man's 
paternal and maternal grandfathers just as one’s 
Pitrubandhus denote the descendants of one's father's 
paternal and maternal grandfathers and the term 
Matrubandhus denotes the descendants of one's 
mother's paternal and maternal grandfathers, the 
term Atmabandhus also includes the descendants of 
the propositus’s father and the descendants of the 
propositus himself, 

Among Atmabandhus one’s own descendants should 
be preferred to father’s descendants and the father's 
descendants to the descendants of the grand- 
father. 

Though the principle of spiritual benefit may be 
resorted to even under the Mitakshara, it should not 
be so resorted to as to defeat the rule that the nearer 
line should exclude the more remote, [p. 109, col. 
2. 
the Rules as to the 
Bandhus discussed. 

- Per Ramesam, J. (Obiter) :—-It isso much in accord- 
ance withthe sentiments of Hindus that a man's 
descendants should be preferred to his collaterals, 
that the Hindu Law of Inheritance Amendment Act JI 
of 1929-while it followed a right policy in elevat- 
ing a son’s daughter, daughter's daughter, sister and 
sister's son above Sagothra Sapindas it is faulty in 


order of succession among 
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that it does not provide for the man's cognate des- 
cendants, viz., son's daughter's son, daughter's son’s 
son and daughter's daughter's son being given pre- 
ference. tothe sister, and the sister's son who are only 
collaterals and it would bein accordance with the 
sentiments of Hindus if the Act is amended on such 
lines. fp. 11], col. 1.4) 

S. ©. A. against the decree of the District 
Court of Tinnevelly in Appeal Suit No, 57 
of 1929 preferred against the decree of-the 
Court of the District Munsif of Palam- 
cottah in Original Suit No. 37 of 1928. 

Mr. M. Balasubramania Mudaliar, for the 
Appellant. 

‘Mr. R. Krishnaswamy, for the Respond- 
ents, i 


Ramesam, J.—The question arising 
in this Second Appeal is one of Hindu 
Law, the facts not being disputed. The 
plaintiff is the daughter's daugbter's son 
of the. last male-owner Kalimuthu Pillai 
who died in 1883. -Kalimuthu had four 
wives, of whom two survived him. The 
last of these died in January 1923. Ac- 
cording to the plaintiff the property has 
devolved under the Hindu Law on him 
as the nearest Banhdu. The first. defen- 
dant is the sister's son of Kalimuthu. He 
-had previously.obtained a decree for pos- 
session of the properties of Kalimuthu on 
the ground that he is the reversioner but 
the present plaintiff. was not a party to 
‘that suit. The plaintiff in this suit now 
seeks to recover the properties from-him. The 
present suit was filed on January 24, 1928, 
and there is no question of limitation in 
the case. 

The only question for decision therefore 
‘is, who according to Hindu Law is the pre- 
ferential heir—the plaintiff (the daughter's 
daughter's son) or the Ist defendant (the 
sister's son)? As the succession opened in 
1923 this case is not governed by the Hindu 
‘Law of Inheritance Amendment Act, II of 
1929. Both parties are Bandhus, i. e. 
cognates or Bhinna Gothra Sapindas. The 
nature of the Bandhu relationship, and to 
some extent, the order of succession among 
the Bandhus was discussed by me and 
our brother Venkatasubba Rao, J. in 
‘Rami Reddi v. Gangi Reddi (1). A further 
question of order of succession has now 
arisen. Itis unnecessary for me to repeat 
my observations made in that judgment. 
It is enough for the present purpose to 
start from the principles of succession for 
Bandhus. laid down by the Privy Council. 
One of such principles waslaid down so 


(1) 87 Ind, Cas. 609; 21 L W 476; 48 M 722; (1925) 
M W N 335;A IR 1925 Mad. 807, 
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early as in Muthusami v. Muthukumarasami 
(2) affirmed by the Privy Council in 
Muthasami Mudaliyar v, Simambedu Muthu- 
kumaraswami Mudaliyar (3). That princi- 
ple is that the nearest Bandhus of a person 
may be dividedinto three classes, viz., 
the Atmabandhus, the Pithrubandhus and 
the Mathrubandhus. There may be Bandhus 
other than these three classes, but we are 
not concerned with them in this case, and 
itis unnecessary to discuss the order of 
succession among them. So far as these 
three classes are concerned, they take in 
the order enumerated, i. e. the Atmaban- 
dhus take first, then the Pithrubandhus and 
then the Mathrubandhus: Muthusami v. 
Muthukumaraswami (2), Muthusami Mudali- 


ar v., Stmambedu Muthukumaraswami 
Mudaliyar (3) and. also approved in 
Vedachala Mudaliar v. Subramania 


Mudaliar (4). Now the question at once 
arises who are Atmabandhus, who are Pith- 
rubandhusand who are Mathrubandhus ? 
The Mitakshara s.6 enumerates one’s own 
first cousins as one’s own Bandhus, the 
father’s first cousins as Pithribandhus and 
the mother's first cousins as Mathrubandhus. 
But it has now been repeatedly held in all 
the Courts that this enumeration is not 
exhaustive and other persons fall within 
these headings or classes. Now the 
Atmabandhus ofa person as enumerated 
by Mitakshara are the descendants of his 
paternal or maternal grandfather. If these 
are Atmabandhus, itis an a fortiori case 
that the descendants of one’s father and 
of himself should also be regarded as 
Atmabandhus and this is indeed the view 
taken by the Courts. For instance in 
Balusami Fandithar v. Narayana Rau (5) a 
sister's son was held to be an Atmabandhu. 
At p. 3462 the learned Judges observed — . 

“Ag to the third defendant, the learned Vakil for 
plaintiff urges that he is not Vasudeva's 
Atmabandhu, But that heis such a Bandhu seems 
tobe necessarily implied by the passage of the 
Mitakshara cited above. For it lays down that 
the father’s sister's son, that isa descendant of even 
the paternal grandfather is an Atmabandhu, How 
then can a Bandhu like the third defendant who is 
able to trace his relationship to the deceased owner 
through a nearer ancestor, viz., the father, be held to 
be other than an Atmabandhu? The plaintiff's 
objection on this point is consequently untenable,” 

In Krishna Ayyangar v. Venkatarama 


(2) 16M 23; 2 M L J 236. 
(3) 19 M 405; 23 I A 83; 6 ML J 113; 7 Sar. P OF 


the 


45 (P O). j e 
(4) 64 Ind. Cas, 402; 44M 753; 14L W 402; (1921) 


MW N689; 2PLT 707;260 WN 159; 41ML J 


` 


=) 


676; 30M L T198; 4UP LRP O) 13; 24 Bom. L ` 


R 619; A I R1922? P O 33; 48 LA 349 (P O), 
(5) 20 M 342; 7 M L J 237. h 
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Ayyangar (6) it was held -that a father’s 
sister's daughter's son isan Atmabandhu. 
In Sham Deviv. Birbhadra Prasad (7) it 
was held that a sisters daughter's son and 
also -a father’s sister's son’s son are 
Atmabandhus. In Uma Shankar Prasad 
Parasari v. Nageshwari Koeri (8) the mater- 
nal uncle was described as an Atmabandhu. 
In Adit Narayan Singh v. Mahabir Frasad 
> Tiwari(9)the Privy Council in anappeal from 
-  Patnaheld that a mother’s sister's grandson 
was an Atmabandha. In all these decisions 
the descendants of the fatherof the propo- 
situs and the descendants of the grandfathers 
other thanthose enumerated. in Mitakshara 
were held to be Atmabandhus. For the 
same reason if is obvious that the descend- 
ants of the propositus himself should be 
held to be Atmabandhus. Thus the term 
Atmabandhns has a wider scope than the 
terms Pithrubandhus or Mathrubandhus, 
Whereas Atmabandhus include the des- 
cendants-of a man’s paternal and maternal 
grandfathers just as one's Pithrubandhus 
denote the descendants of one’s father's 
paternal and maternal grandfathers and 
the term Mathrnubandh is. denotes the des- 
cendants of one’s mother’s paternal and 
maternal grandfathers, the term Atmaban- 
e dhus also includes the descendants of the 

propositus’s father and the descendants of 

the propositus himself Accordingly a 

man’s Atmabandhus may be divided into 

three sub-classes. 

“A.—His own cognate descendants. 

eon ‘father’s cognate descendants, 
an 

O.—The cognate descendants of his pater- 
nal grandfather and the descendants 
of his maternal grandfather. Group A is 
group 1 at p. 725* of my judgment in 

Rami Reddi v. Gangi keidi (i). Group 
“Bis group 2 inthe same p:ge, Group Ù 
is group 3 in the same page. 

The question now arises—how is the 
succession to be regulated as between the 
members of the different sub-classes of 
Atmabandhus. The answer to this question 
is to be sought from the basis of the 
classification in the Mitakshara into 
Atmabandhus, the Pithrubandhus and the 
Mathrubandhus. The- reason mentioned 

(6) 29 M115, 

a 62 Ind Cas 432; 41 A g's; 19 A L J 312. 
(1818) Pai. rs as, : P L J 63337 PLW1; 

*(9) 60 Ind. Cas 75 ;4) MLJ 270;43 T A 86,6 P 
L J 140; (1921)M W N 3}; 19 à L208; 2PL 


T97; 30 t J x3 29 M LT 210, 23 B L 
692; 25 0 WON 842:14 LW 90(P OD Ns x 
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in Mitakshara itself is “by reason of nearer 
affinity”. The Atmabandhus enumerated 
in Mitakshara are preferred to the Pithru- 
bandhus and the Mathrubandhus because 
they are the descendants of nearer ances- 
tors, viz., the paternal and maternal grand- 
fathers of the propositus than the ances- 
tors from whom the Pithrubandhus and 
the Mathrubandhus are descended. Ap- 
plying the same principle we arrive at the 
conclusion that among Atmabandhus one’s 
own descendants should be preferred to the 
father’s descendants and the father’s 
descendants to the descendants of the 
grandfathers. This isthe principle applied 
in Balusami Pandithar v. Narayana Rau 
(5). There it was observed: 

“But granting that the plaintifi’s capacity is super- 
ior does that give hima better title? Now though 
the doctrine of religious benefit hasexercised very 
much influence upon many ofthe great writers on 
Hindu Law, yet itis now rightly recognised that 
Vijnaneswaraas well as most of his followers put 
their system on a radically different basis ........... 
But be this as it may, there need be no hesitation in 
saying that the doctrine ought not to be resorted 
to in derogation of the great principles pervading 
the law of inheritance under the Mitakshara system. 


The first of such principles is that the nearer line 
excludes the more remote”, 


Accordingly ih that case it was held 
that a man’s sister's son was entitled to 
preference to his maternal uncle's son. The 
former was a descendant of the father of 
the propositus. The latter was a descend- 
ant of the maternal grandfathe. of the 
propositus. On the same principle a man's 
own descendants ought to be preferred to 
the descendants of his father. One’sowno 
line is certainly a nearer line than the 
line of descendants from.one’s father. This 
is also the principle adopted in Mayne’s 
Hindu Law where the descendants of the 
propositus are enumerated as Nos. lto 7 
whereas the descendants of the father of 
the propositus are enumerated as Nos.8 to 
15. 
The learned Advocate for the respond- 
ent contended that the principle of 
spiritual benefit ought to be applied and 
that one’s daughter's daughter's son makes 
no Offering to the propositus whereas the 
sister's son offers oblations to the father 
of the propositus in which he participates. 
To this it is enough to reply that though 
the principle of spiritual benefit may be 
resorted to even under the Mitakshara, it 
should not be so resorted to as to defeat 
the rule that the nearer line should exclude 
the more remote. This is exactly what the 
learned Judges have held in Balusami 
Pandithar v, Narayana Rau (5). In fac 
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if the learned Advocate’s contention is 
accepted, we have to hold that the deci- 
sion in Balusami Pandithar v. Narayana 
Raw (5) is erroneous. That decision has 
stood in the books for 37 years and ‘has 
been repeatedly cited before the Privy 
Council and its correctness has not been 
questioned and we do not see why we 
should unsettle the law by doubting its 
correctness. The learned Advocate relied 
on three decisions for his contention, viz., 
that the principle of spiritual benefit 
should be given preferential recognition 
under the Mitakshara Law. Those deci- 
sions are Chinnasami Pillai v. Kunju Pillai 
(10), Buddha Singh v. Laltu Singh (11) and 
the judgment of our learned brother 
Kumaraswami Sastri, J, in Subrahmania 
Chetty v. Nataraja Pillai (12). All the 
above three cases relate to succession 
among Sagothra Sapindas and not 
Bandhus, and the decision of the 
Privy Council expressly rests on various 
texts laying down that among Gothraja 
Sapindas the principle of spiritual benefit 
should be specially looked to. One of 
these texts is the Viramitrodaya which 
was also quoted in Balusami Pandithar 
v. Narayana Rau (5) but was not applied 
to Bandhus. In my opinion we are not 
called upon to discuss these three decisions 
in this case and it is enough to observe 
that whatever the stage at which the 
principle of spiritual benefit may be 
applied among Gothraja Sapindas, it should 
not be applied to Bandhus so as to defeat 
the rule of “nearer affinity.” Even among 
Bandhus when the above principles fail, 
the principles of spiritual benefit will 
have to be resorted to [Jotindra Nath Roy 
v. Nagendar Nath Roy (18)). In Mayne’s 
Hindu Law. s. 579 (a) at p. 849 it is 
suggested that the first rule should be 
that a nearer ancestor and his descendants 
should exclude. a more remote ancestor 
and his descendants. This is in accord- 
ance with the decisions in Balusami 
Pandithar v. Narayana Rau (5) and 
Adit Narayan Singh v. Mahabir Prasad 
Tiwari (9). 

(10) 11 Ind. Cas. t85; 35M 152; 10 M L T 226; 


21 M LJ 858. 

(11)£0 Ind. Cas, 529: 37 A 604; 29 ML J 434,2 
L W 897;13 A L J 1007: 18 MLT 409; 17 Bom. 
L RB 1022; 200 WNI; 220 L J 481; (1915) MW 
N 772; 421 A 208 (P 0). 

(12) 127 Ind, Cas, 113: 58 M LJ 468; ALR 1970 
Mad. 534; 53 MGI; 31 LW 617; Ind. Rul, (1930) 
Mad. 929. 

(3) 135 Ind. Cas. 637; 58I A 372;8 OW N 1011; 
AIR 1931 P P 268; 350 W N 1158; 3t L W 465; 
161 M L J 442; 33 Bom. L R 1411; (1931) A L J 1009; 
Ind, Rul. (1929) P O 29; 59 O 576. 
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‘The result is that in our opinion the 
plaintiff is entitled to the properties in. 
preference tothe 1st defendant. . = ,1 

I may now sum up: for convenience o: 
reference the rules as to the order, of suc- 
cession among Bandhus. Atmabandhus,, 
get in preference to Pithrubandhus and 


Mathrubahdhus. . Atmabandhusare divided... 
into three sub-classes, (1) Descendants of,: 


the propositus. Excluding unlikely descends, 
ants these will generally include son's daugh-, 
ter's son, daughter's son’s son and daughter's, 
daughther’sson. All these three are entitled, 
to come in before the descendants of the, 
father: As to the order between these 
three Ido not wish to discuss the question, 
as between the first two as the point does not 
arise. That the second -is entitled to pre-. 
ference over the third has been decided in 
Tirumalachariar v. Andal Ammal (14). 
lt is only after this sub-class of descend- 
antsof the propositus are exhausted that 
we go to the next sub-class, viz., (2) the. 
father's descendants. It is only after these, 
are exhausted that we go to the next sub=, 
class, viz., (3) the descendants of the grand- 
fathers, It is only after this third sub- 
class of Atmabandhus are exhausted that 
we get to the Pithrubandhus or the Mathru- 
pbandhus as the case may be. For instance in 
Krishna Ayyangar v. Venkatarama Ayyan- 
gar (6) a father’s sister's daughter's -son 
who is in the third sub-class of Atmaban- 
dhus wasgiven preference overthe paternal 
grandfather’s sister’s son whois a Pithru- 
bandhu. In Adit Narayan Singh v. Mahabir 
Prasad Tiwari (9), a mother’s sister's 
grandson who is in the third sub-class of 
Atmabandhus was given preference over 
the mother’s paternal aunt's son who isa 
Mathrubandhu. And the next rule would 
be that when the Pithrubandhus ` are 
exhausted, we go to the Mathrubandhus. 
Another rule would be that in each sub- 
class of Atmabandhus or among the Pithru- 
bandhus or Mathrubandhus, the nearer des- 
cendant from the common: ancestor .or 
from the ancestor of equal degree is entitl- 
ed to preference over a remoter descend- 
ant. In other words the nearer excludes 
the more remote. This last rale is illustrated 
by the decision in Nucherla Chengiah v. 
Subbaraya Aiyar (15) where the mother's 
father’s sister's son's son is preferred to the 
mother’s father's brother's grandson’s son’s 
son, the latter being the lower descendant 
from the common ancestor than the former. 
(14) 30 M 406; 2°M L T 357; 17 M L J 285, i 
(15) 128 Ind, Oas. 172; 28 M Le J 562; A I-R 1930 

Mad. 555; 31 L W 592; (1930) M W N 537, s 
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If these rules fail, we have resort to 


other rules : (1) preference is given to Ban- l 


dhus who confer greater spiritual benefit 
[Jotindra Nath Roy v. Nagendra Nath Roy 
(13)]; (2) Bandhus ex parte paterna are 
entitled to preference to those ex parte 
materna: (8) A claimant in whose 
relationship two females intervene would 
be: postponed to another in whose relation- 
ship there is only one female. This is 
illustrated by the judgment of myself and 
Venkatasubba Rao, J. in Rami Reddi v. 
Gangi Reddi (1) and I may suggest another 
illustration of the first rule but as the case 
has not arisen and as I do not wish to 
prejudge it, I abstain from giving the illus- 
tration. 

. The result is that the second appeal 
must be allowed and the decision of the 
District. Judge is reversed and that of the 
District Munsif restored with costs here 
and inthe lower Court. 

.I may add that it isso much in accord- 
ance with the sentiments of Hindus that 
a man’s descendants should be preferred 
to his -collaterals, that the Hindu Law of 
Inheritance Amendment Act II of 1929 
while it followed a right policy in elevating 
ason’s daughter, daughters daughter, 
sister and sitser’s son above Segothra 
Sapindas it is faulty in that it does not 
provide for the man’s cognate descendants, 
viz,.: son’s daughter’s son, daughter’sson’s 
son.and daughters daughter's son being 
given preference to the sister, and the 
sisters son who are only collaterals and it 
would be in accordance with the sentiments 
of Hindus if the Act is amended on such 
lines. Even on the principle of spiritual 
benefit, one’s son’s daughter's son should be 
preferred to a sister's son, and even on any 
non-Hindu modé of computation of the 
steps between the propositus and the 
claimants, the three Bandhu descendants 
abovementioned cannot be inferior to the 
sister’s son and ought to precede him, if 
not the sister. 


. Curgenven, J.—I agree. 


(A, Appeal allowed, 
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. . MADRAS HIGH COURT 
Civil Revision Petition No. 723 of 1931 
March 14, 1934 
; MADHAVAN Nair, J. 
MUHAMMAD ESUFF ROWTHER— 
‘PLAINTIFF — PETITIONER 
VETSUS 
M. HATEEM & 0O.—Derenpantr— 
RESPONDENT - 

Contract— Proposal and acceptance made by letters 
—Contract, when can be deemed to be made—Contract 
Act (IX of 1872), s. 49—Goods sent by V. P, P,— 
Place of performance of contract—Jurisdiction of 
Court to try suit on contract—Civil Procedure Code 
(Act V of 1908), s, 20. 

Where the proposal and acceptance are made tby 
letters, the contract is made at the time when and 
at the place where the letter of acceptance is post- 
ed, Kamiseitt Subbiah v. KathafVenkataswamy (1) 
applied. | 

Even in a case where goods are sent by V, P.P. 
the contract is intended to be performed at the place 
where the goods are to be received and the Court at 
that place has jurisdiction to try the suit arising out 
of the contract. Ram Lal v. Bhola Nath (2) and 
Champaklal-Mohan Lal v, Nector Tea Co, (3), relied 
on. > 


O. R. from a decree of the District Munsif, 
Tiruvarur, in 8. ©. S. No. 480 of 1930. 

Mr. V. Balasundaram, for the Petitioner. 

Order.—The plaintiff is the petitioner. 
This „Civil revision petiticn arises out of 
a suit instituted by the plaintiff for re- 
convery of Rs. 50 said to be the advance 
sent by him to the defendant firm with 
respect to certain goods ordered by him. 
The plaintiff's case is that he had given 
order to the defendant firm not to send the 
goods per V. P. P. but that inasmuch 
as the defendant sent the goods per V, P. 
P. in contravention of his order, he refused 
to receive the goods and that he is now 
entitled to the refund of the Rs. 50 ad- 
vanced by him. The other contention 
raised by the plaintiff need not be referred 
to fer purposes of this revision petition. 
The defendant denied having received any 
intimation from the plaintiff before they 
sent the goods that the goods were not to 
be sent by V. P. P. The defendant also 
contended that the Court had no jurisdic- 
tion to try the suit since the cause of action 
arose at Madras and not within the juris- 
diction of the trial Court, namely, the 
District Munsif’s Court of Tiruvarur. With 
reference to those contentions two important 
points aiose for determination in the lower 
Court. (1) Whether the plaintiff was right 
in refusing to take delivery of the goods 
the receipt for which was sent to him by 
V.P.P. (2): Whether the Court had no 
jurisdiction to try the suit. On the first 
point the learned District Muneif found in 
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favour of the plaintiff. He says on a con- 
sideration of the contention: 

tI find thatthe V. P.P.has been rightly refused 
and the plaintiff is entitled to a decree as prayed 
for.” (para. 9 of the judgment). 

But he was not given a decree as the 
learned District Munsif found on the second 
point that the Court had no jurisdiction to 
try the suit. This matter is dealt with 
very briefly by the learned District Munsif 
in para. 10 of his judgment. In that 
paragraph he says that. it appears from 
Ex, 2that the plaintiff sent the Rs. 50 
by means of a hundi. The learned Coun- 
sel for thejpetitioner says that this isa 
mistake and that the records of the case 
do not show that it was by a hundi that 
the sum wassent. From the papers filed 
in the case by the petitioner in the lower 
Court it would appear that the money was 
sent insured and Ex. 2 which refers to 
the despatch of money, says: “We have 
sent enclosed herewith Rs. 50 only.” This 
corroborates the statement of the Counsel 
that the learned District Munsif is not cor- 
rect when he says that the money was sent 
by means of a hundi. After stating that 
the money was sept by a hundi the learn- 
ed District Munsif says: 

- “We must take itthat the money was paid at 
Madras and the contract was completed on payment 
of the said advance...” . : 4 
“His opinion on this point apparently is 
that the contract was entered into at 
Madras, It is argued that this conclusion 
ofthe learned District Munsif is wrong 
because the offer to send’ the goods i3 ac- 
cepted by Ex. 2 at Vijayapuram within 


the jurisdiction of the Tiruvarur Court. - 


In Kamisetti Subbiah v. Katha Venkata- 


swamy (i) it is stated: 

sang ( 2 Contract Act, where the proposal and 
acceptance are made by letters, the contract is made 
at the time when and at the place where the letter of 


tance is posted,” z 
exhibit 2 was posted at Vijayapuram. 


Tt would follow from this that the contract 
was made in Vijayapuram. Another sir- 
cumstance having a bearing on the ques- 
tion of jurisdiction is also referred to by 
the learned District Munsif in this para- 
graph. He first states, that the goods had 
to be “consigned to this place” thereby 


meaning Tiruvarur. Then he says: 
“Inasmuch as the defendant never consented to 
give credit to the plaintiff, and as a matter of fact, 


“had sent the goods receipt only by V. P. P. it 


t be taken that the performance of the contract 
oak intended by the parties to take place only in 


dras.” | NGE 
Me This conclusion of the learned District 


Munsif is obviously wrong. ‘There is an 
(1) 27 M, 355. 
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exact decision bearing on the- point in 
Ram Sal v. Bhola Nath (2). In that case 
the plaintiffs at a place called Kasganj. 
ordered certain goods’ from the defendants 
at Delhi. By mutual consent the goods 
were despatched by V, P. Pi: As the 
parcel received by the plaintiffs was four 
to contain only clay, they sued the defen | 
ants and brought thair~ suit at -Kasgar* - 
The main contention was whether the cats 
of action arose at Kasganj where the suit 
was filed. In support of the contention that 
the ‘cause of action did not arise in Kas- 
ganj it was argued that since the articles 
were sent per V.P. P. from Delhi it must 
be assumed thatthe cause of action arose 
at Delhi, that is, the performancéé of the 
contract should be considered to have taken 
place at Delhi. This argument was over- 
ruled by the learned Judges. They held 
that in spite of the fact that the goods were 
sent per V. P; P. the cause of ction 
arose in part, in any rate, in Ke. ganj 
and the suit was rightly brought "Te, 
In the present case the learned District 
Munsif would have concluded that- the 
performance of the contract was intended 
to be within the jurisdiction ‘of the 
Tiruvarur Court but for the fact that 
the goods were sent per V. P. P. Having 
regard to the decision just quoted I must 
hold that the contract was intended to be 
performed at the place. of business which 
is within the jurisdiction ofthe District- 
Munsif’s Court of Tiruvarur. It follows 
from the above considerations that in the 
Present case the contract was completed at 
the place of business which is within the 
jurisdiction of the Tiruvarur Court and 
the parties intended that the performance 
was to be there. Under s. 20, Civil Pro- 
cedure Code l 

“|. „every suit shall be instituted in a Court 
within the local limits of whose jurisdiction `...... 
the cause of action wholly or in part arises." 

In Expl. 3 wbich appears in the cor- 
responding section of the Code of 1882 it 
is stated that “ 

“in suits arising out of a contract the cause of 
action arises within the meaning of this section at 
any ofthe following places; (1) the place where 
the contract was made; (2) the place where the 
contract was to be performed or the performance 
thereof completed; (3) the place where in perform- 
ance of the contract any money to which the suit 
relates was expressly or impliedly payable.” 

This explanation is omitted inthe pre- 
sent s. (20), but it cannot be disputed 
that it represents the correct law with re- 
gard to the question where the cause of 


(2) 59 Ind. Cas. 359; A I R 192Q All, 6; 42 A 619 


ISALJ 749;2 U PLR (A) 254. 
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action arises in suils arising out of a 
contract. I have already held that in the 
present case the contract was made within 
the jurisdiction of the Tiruvarur District 
Munsif's Court. I have also held that the 
place where the contract was to be per- 
formed or the performance thereof, com- 
pleted was at the same place. It would 
therefore, follow that the Court of the 
District Munsif of Tiruvarur where the 
suit was filed has jurisdiction to dispose 
of this case. In support of the above 
conclusion the learned Counsel for the 
patitioner has drawn my attention also 
to a decision in Chamaklal Mohan Lal 
v. Nector Tea (3), where in somewhat 
sin: Jar circumstances a suit was institut- 
ed for the recovery of a deposit under 
breach of a contract. On the facts the 
learned Judge held that the performance 
of the contract was intended to take place 
at Surat within the jurisdiction of the 
Subordinate Judge's Court at Surat where 
the suit was filed. In support of the 
conclusion that the cause of action arose 
at Surat he also relied on another circum- 
stance, namely, that owing to the breach 
of contract the amount which the plaintiff 
was seeking to recover became a debt 
received by defendant No. 1 inthat case. 
Then he points out that 

“s, 49, Contract Act, deals with the place of 
performance, and the principle laid down there is 
that where no place is fixed for the performance of 
the promise, it is the duly of the debtor to apply 
to the creditor to appoint a reasonable place for 
the performance of the promise and to perform it 
at such a place, If the debtor fails to apply, then 
as pointed -out by the Judicial Committee of the 
Privy Council in Sontram Jeshmull v. R. D, Tata 
& Co., (4), the law that would apply would be the 
law in England on the principle that the debtor 
must find the creditor.’ E 

On the same lina of reasoning it may 
well be said in the present case that 
applying s, 49, Contract Act, the place 
of performance was in Tiruvarur. On all 


-.the above grounds I hold that the lower 


` 


J 690; 39M LT 72;°31 OW N 
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Court had juridiction to try the case. If 
the lower Uourt had jurisdiction the Dis- 
trict Munsif' was prepared to give the 
plaintiff a decree as already stated (para. 9 
of his judgment). Setting aside the deci- 
sion of the lower Oourt; therefore, I would 
hold that the plaintiff is entitled to get 
the return of the Rs. 50 claimed by him 


(3) 143 Ind. Gas, 335;.A I R.1933 Bom. 179; 57 B 


. 808; 35 Bom, L R 168; Ind. Rul. (1933) Bom. 273, 


(4) 102 Ind. Cas. 610; AI R 1927 PO 136; 5LIA 
265; 5 R451; 29 Bom. L R 1027; 53 M L J 25; 45 O 
L J 633; (1927; M W N 520: 40 W N 676; 25 A D 

998; 26 L W 702 
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with interest at 6 per cent. from date of 


suit with costs throughout. 


N. Order set aside. 
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‚LAHORE HIGH COURT 
Criminal Appeal No. 266 of 1934 
May 1, 1934 
Dın MUHAMMAD, J. 

ABU ZAR—Convict—APPELLANT 
Versus 
EMPEROR—RESPONDENT 

Penal Code (Act {XLV of 1860), ss, 99, 100— 
Amount of harm legally justifiable in exercise 
of right of private defence—Extent of. 

No hard and fast rule can be laid to deter- 
mine the amount of harm which is legally justifi- 
able or permissible in the exercise of the right 
of private defence. Every case is to be consider- 
ed on its own facts and before giving any accused 
person the benefit of the right of private defence, 
a Oourt of law must be satisfied that his case is 
clearly covered by the general exception. Ifa per- 
son is armed with a hatchet and disables his ad- 
versary by the infliction of one blow on his head 
it cannot be urged that he has any reasonable ap- 
prehension left that if he did not repeat his blow, 
grievous hurt will be the consequence. A 

Cr, A. from the order of the Sessions 


Judge, Jhelum, dated Jannary 9, 1934. 


Dr. Muhammad Alam, for the Appellant, 
Mr. Farrukh Hussain, for the Respond- 


“ent. 


Judgment.—The appellant Abu Zar has 
been convicted under s. 304, Part 1, Indian 
Penal Code, and sentenced to seven years’ 
rigorous imprisonment. 

The facts of the case are these~Abu 
Zar, his brother Muhammad Zar and their 
nephew Mir Zaman were ploughing’ their 
Jand on the afternoon of September 17, 
1933. Bostan deceased, who owns the ad- 
joining fields, took his cattle there and let 
them loose forgrazing. It is in evidence 
that the relations of the parties though 
harmonious before had been quite recently 
strained on account of the damage done 
to the fields of the accused by the cattle 
of the complainants, Bostan proceeded to 
another field where his cousin Muham- 
mad Hassan (P. W. No. 3) was sitting and 
his sister's sons Hukam Dad and Karam 
Dad (P. W's Nos, 4 and 5) were engaged 
in ploughing the land. He passed along 
the bank of Abu Zar’s field although it 
did not fall on his way and this exas- 
perated the accused especially when they 
found the cattle having been let loose once 
more in the adjoining field, in spite of the 
fact that they had remonstrated twice 
before against the high handedness of the 
complainants in allowing their cattle ‘to 
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-damage their crop. This led toa trivial 
altercation and from there they came to 
blows. Both sides were injured. On behalf 
of the prosecution Muhammad Hassan re- 
ceived five simple injuries, Mirza Begam 
three, Hukam Dad three and the deceased 
two with a sharp-edged instrument. From 
among the party of the accused Abu Zar 
and Muhammad Zar were the only two per- 
sons injured, the former receiving two and 
the latter: five simple hurts. 

The learned Sessions Judge has arrived 
at the conclusion that the account given 
by the prosecution is not candid and frank 
‘and they have intentionally suppressed the 
fact of the accused having been injured 
.at their hands in order to minimise their 
own part in the affair. He is, of opinion, 
that the prosecution evidence presents 
difficulties which are insurmountable as re- 
gards the determination of the origin of 
the fight and the fixing of the time when 
‘the accused were injured. In the course 
of his judgment, he has remarked as fol- 
lows :— 

“ “the Jack of candour on the complainant's part 
is bound to benefit the accused and in fairness 
to them it should be assumed that the deceased 


or his comrades had started violence and inflicted 
some venial injurieson the accused.” 


_ He has also found that the accused 
were perfectly within their right to fight 
in self-defence and that there was no pre- 
meditated or concerted attack made by them 
on Bostan. On this ground he has held 
that s. 34, Indian Penal Ccde is not ap- 
plicable and has consequently acquitted 
‘the associates of the present appellant 
-and convicted -him alone on the ground 
that when he brought into play his hatchet 
‘repeatedly, he had no reasonable appre- 
hension of grievous hurt being caused. 
In his opinion, it was clearly unnecessary 
for him to inflict two blows, with a heavy 
‘Hatchet especially when the deceased must 
have dropped down after the receipt of the 
‘first blow. 

_ The learned Counsel for the appellant 
has laid much stress on the fact that in 
view of the above findings of thelearned 
Sessions Judge the appellant cannot be 
held guilty of any offence, inasmuch as 
when once it is conceded that he could 
‘legally exercise the right of private de- 
‘fence, and thatthe party ofthe complain- 
“anta had started the attack and inflicted 
some injuries on the person of the accused 
‘before the members of his party retaliated 
in their defence, it cannot be reasonably 
urged that in inflicting two injuries he has 
caused. more harm than was necessary for 
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the purpose of defence. Now, no hard and 
fast rule can be laid to determine the 
amount of harm which is legally justifiable 
or permissible in these circumstances. 
Every case is to be considered on its own 
facts and before giving any accused per- 
son the benefit of the right of private 
defence, a Court of law must be satisfied 
that his case is clearly covered, by the 
general exceplion. If a person is armed 
with a hatchet and disables his adversary 
by the infliction of one blow on his head, 
it cannot be urged that he has any reason- 
able apprehension left that if he did not 


repeat his blow, grievous hurt will be the 


consequence. A reference to the medical 
the deceased had 
two serious injuries on his head which ap- 
parently were caused by twoseparate blows. 
There was an incised wound 237 x 4” 
vertically on the left side of the. forehead 
and anotherincised wound 5” x $” extend- 
ing from the left side of the posterior end 
of wound No. 1 in almost the same line 
with it. Bone underneath the wound was 


cut through and brain matter was protrud- 


ing. In the opinion of Doctor Luthra, who 
performed the post mortem examination, 
either of the two injuries could individually 
cause death and both were ante mortem. 
As already observed, the injuries sustained 
by the two accused persons were yery 
. including a 
wound on the head of each of the two ac- 
cused persons. In these circumstances I 
do not agree with the learned Counsel for 
the. appellant that the accused before me 
was protected by the right of self-defence. 
I, however, consider that in the circums- 
tances of the case the sentence passed upon 
him is excessive. I reduce it to four years’ 
rigorous imprisonment. 

To this extent the appeal is accepted. 

N. We Senience reduced. ` 
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LAHORE HIGH COURT 
Miscellaneous First Se ‘Appeal No. 1632 of 


May 3, 1934 
Rane Lat, J. , 
ABDUL J ABAR—INSOLVENT-—APPELLANT 
Tersus l 7. 
DIN MUHAMMAD — RESPONDENT 


Provincial Insolvency Act(V of 1920), s. 41 (2) (c) 
—Discharge subject to condition that insolvent shall 


hand over to Receiver all assets hè may inherit from 
~ 


his father— Legality of. f 

Under s. 41 (2) (e), Provincial Insolvency Act, when 
granting a discharge to an insolvent, the Court is 
competent to impose a condition that he shall hand 
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over to the Official iyet all -the-assets which 
‘he might inherit from fale The possibility of 
the insolvent’s father nat dying for along time or 
not leaving any property for bis son is no ground 
` for making the discharge unconditional. 

M. F.C: A. from an order of the District 
‘Judge, Gurdaspur, dated July 17, 1933. 

Mr. M. A. Ghani, for the Appellant. 

- Mr. Muhammad Alam, for the Respond- 
ent. 

Judgment.—This is an appeal from an 
order granting a discharge to an insolvent 
subject to the condition that he shall hand 
over to the Official Receiver all the 
‘assets which he ‘might inherit from his 
“father. The Court was competent to im- 
pose this condition under & 41 (2) (c) of the 
Provincial Insolvency Act and there are 
no reasons for holding that the discre- 
-tion vested in the Court has been impro- 
perly exercised. The possibility of the 
insolvent’s father not dying for a long time 
or not leaving any property for his son is 
mo ground for making the discharge un- 
“conditional, Section 41 (2) (c) was apparent- 
ly meant to apply to cases like the present. I 
dismiss the appeal with costs. 


N. ` Appeal dismissed. 
CIAL COMMISSIONER'S 


. NAGPUR JUDI 
; COURT 


First Civil Appeal No. 149 of 1932 
July 19, 1934 
GRILLE, J.C. AND POLLOGE, A. J. O. 
VISHWANATH anv OTHERS— DEFENDANTS 
: 6 — APPELLANTS 
versus 
i SHANKARGIR GURU MOTIGIR 


—PLAINTIFP— RESPONDENT 
Civil Procedure Code (Act V of 1908), s 35, Sch. III, 
„para. 11—Part of judgment-debtor's property under 
management of Collector—Mortgage, if can be created 
of other property — Hindu Law — Debis—Father— 
Time-barred debts of father—When forms valid 
antecedent debt for supporting alienation by father— 
Interest—Original rate 9 per cent.—Enhanced rate 
12 per cent. on defaulted Anstalments—Rwvigible 
clauseafter five inatalments—Interest on defaultee 
instalments after whole amount kas become payable, 
if can be reduced from 12 to 9 per cent.—Costs— 
Mortgage suit—Discharge of some defendants— 
Others not responsible -~ Latter, if can be burdened 
* with costs, 

Where part of the jydgment-debtor’s property 
is under the Oollector’s management, the judgment- 
debtor can validly mortgage the rest of his prop- 
erty. The words “such property or part” in pare. 1, 
Sch. ITI, Oivil Procedure Code, relate back to the 
:earlier words the “judgment-debtor’s immovable pro- 
perty or any part thereof” in respect of which the Col- 
lector is exercising,his functions, Any part of the 
. property in respect of which guph functions are not 
being exercised is.available to the owners thereof to 
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deal with as they wish. Nandlal v. Amboprasad (8), 
relied on. 

A time-barred debt constitutes a valid antecedent 
debt binding on the son for the purpose of supporting 
an alienation by the father of the ancestral joint 


property ofthe family, provided the debt was 
legally recoverbable from the father, under 
s 25 (3), Oontract Act, were he alive. Gaja- 


dhar v. Jagannath (9), followed. Chitnavis v, Nathu 
Sao (12), explained. Dalip Singh v. Kundan Lal 
(LL), held overruled by Gajadhar v. Jagannath 


9). 
k Where the debt bears interest at 12 annas per cent. 
per month with an enhanced rate of one per cent, 
per mensem on defaulted instalment, the Judge 
cannot reduce this to 12 annas per cent. only on 
defaulted instalments from the time when the whole 
sum becomes exigible, e. g9. on the defaultof five 
instalments, because a clause concerning the exigibility 
of the total payment cannot operate in the mortgag- 
or’s favour. Punajiv. Gobinda Raghoba (14), relied 


on. 

Where the remaining defendants were in no way 
responsible for the discharge of the other defen- 
dants who claimed to have no interest in proper- 


ty: 

Y Held, that the costs of the defendants who claimed 
to have no interest in property, should not be charged 
against the mortgaged estate but would be paid by 
the plaintiff. 

F.C.A. against the decree of the Se- 
cond Additional District Judge, Nagpur, 
dated August 25, 1932. i 

Mr. M. R. Bobde, for the Appellants. 

Messrs. H. S. Gour and W. H. Dhabe, for 
the Respondent. 

Judgment.—Thbis appeal arises out of a 
suit brought by the plaintiff on the basis 
of a mortgage dated March 25, 1918. The 
properly mortgaged consisted ofa 2-annas 
share in Mauza Wadgaon, a village in the 
Nagpur District and a l6-annas share of 
Mauza Uttampur situated in the Wardha Dis- 
trict with certain khudkasht fileds in each 
village. The consideration for the mortgage 
consisted of a sum of Rs. 6,230-12-9 due on 
a previous mortgage, dated August 17, 1905, 
which was executed by Sadasheo and 
Narayan, the fathers, respectively, of de- 
fendants Nos.1 to 3, 4 and 5, of Rs, 722-10-3 
due on account and of Rs. 300 in cash 
paid before the Sub-Registrar. The exe- 
-cutants of the mortgage in 1918 were 
Sadhasheo and his three sons (the appel- 
lants before us) and Narayan who died 
before the suit was brought and whose 
sons have been discharged as they claimed 
no interestin the property. A decree was 
passed against the three sons of Sadasheo 
and a preliminary decree for foreclosure 
was passed. There wasa slight modifi- 
cationin respect of the interest claimed, 
which is the subject of a cross-objection. 

In appeal the defendants claimed that 
the mortgage deed of 1918 was not for 
valid consideration, inasmuch as the morts 
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gage of.1905, which formed the main 
consideration for the subsequent mortgage, 
was void as having been executed during 
the pendency of the proceedings before 
the Collector without the permission of the 
Collectcr having been obtained according 
to the provisions of para. 11, Sch. III, Civil 
Procedure Code. Itis further contended 
that if there were a personal liability in res- 
pect of the mortgage of 1905, the claim 
in respect of the personal liability had 
become time-barred before the mortgage 
of 1918 was executed and that the time- 
barred debt of the father was not an an- 
tecedent debt for which he could validly 
mortgage the joint family property. It 
was also urged that in. any case there 
could be no second mortgage of the property 
in respect of which the mortgage of 1905 
was void. 


The trial Oourt has held that in respect 
of the mortgage of 1905 in which.a 4-annas 
share of Wadgaon with 16-annas share 
of Utlampur was mortgaged, the mortgage 
was unenforceable in respect of Uttampu 
as that village was attached and dealt with 
by the Collector in the execution proceed- 

-ings and no sanction for this mortgage had 
been obtained. It was held, however, ihat 
the mortgagors were entitled tomortgage 
the share of Mauza Wadgaon which is 
situated inthe Nagpur District and could 
‘not be subject to the jurisdiction of ihe 
Collector of Wardha in execution proceed- 
ings. The mortgage was, therefore, sub- 
‘sisting and could form valid consideration 
for the subsequent mortgage of 1918. 
In arguing that the prior mortgage of 
.1905 is void under s. 23, Contract Act, the 
learned Counsel appears to have lost sight 
of the distinction between a personal dis- 
_ ability to enter into a contract at all and 
the validity ofthe transferas a mortgage. 
.The case of Jiwan Lal v. Gokuldas (1), 
cited by him is not in point as itlays 
down that the disqualification impcsed ky 
8. 23 Government 
-personal disqualification and effects all deal- 
ings of the ward with any property whatso- 
-ever. Tothe same effect is the decision in 
Hari Kishun Das v. Mohammad Shafi Jan 
(2). The citations of Bindeshri Bakhsh 
Singh v. Chandika Prasad (3), and Suraj 


(1170 PLR13. 

(2) 80 Ind. Cas, 810; A I R 1924 Oudh 438; 2800 
34; 10-0 &A L RB 491;,110L J 50;10 WN 
(3) 100 Ind. Cas, 748; AIR 1/27 All. 242; 49 A 
187; ALS13, O 
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Narain v. Sukhu Ahir (4), areof mo assist 
ance tothe appellants either as they dd 
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no more than lay down ihat a mincr on. 


attaining majority cannot execute a bond 
based on a previous bond which was void in 
view of his minority when the first bond was 
executed. All these cases relate toa definite 
personal incapacity to contract. In Radha 
Baiv. Kamod Singh (5), which was also 
cited, it was held that a mortgage executed 
by a mortgagor who was at the time dis- 
qualified under s. 8, Jhansi Incumbered 
Estates Act, 1882, was void as a mortgage 
but the learned. Counselfor the appellants 


-has overlooked the fact that the Judges 


held that the transaction - might have been 
validasa money bond had the. claim in 


-respect of sucha money bond not been 


The 
as in 
was a temporary dis- 
ability only -and the mortgagors would 
have been competent , to mortgage any 
property which did not fall within certain 


barred by the law of limitation. 
inability to mortgage in that case, 
the case before us, 


. prohibitions they were not incompetent to 


enter into any transactions at all. That 
the principles enunciated in Bindeshri 
Bakhsh Singh v. Chandrika Prasad (3), and 
Suraj Narain v. Sukhu Ahir (4), have no 
application to the present case is clear 
from the decision of a Bench of this Court in 


-Shamrao v. Ramchandra, First Appeal No. 


109 of 1923, decided on July 31, 1928, where 
it was held that there was nothing to prevent 
the mortgagors . from taking a fresh 
mortgage in respect of the sanie debt when 
they had taken a previous mortgage which 
was inoperative by reason of para. 11, 
Sch. III, CiviltProcedure Code. The reason 
isclear, the disabjlity was a temporary 
disability and not a fundamental one. 

It was next urged- that as the morigage 
of 1905 was void in “part, - ib was void als 
together and thatno power existedin the 
mortgagors to mortgage any part of their 
property in their possession while part of 
it was subject to the jurisdiction of the 
Collector. This contention has been en- 
tirely repudiated by a Bench of this Court 
in Nardlal Amboprasad (6), whereit was 
laid down that where part of the judg- 
ment-debtor’s property is under the Collec- 
tors management, the judgment-debtor 
can validjy mortgage the rest of his pro- 
perty. The judgment isa full judgment 
and the case-lawin this Court has been 

(4) 112 Ind. Cas. 159; A I R 1928 All. 440; 51 A 164; 
26AL J 1024, 

(5) 30 A 38;4 ALJ 696; A W N 1907, 276, 

(8) 122 Ind, Cas, 369; A IR 1230 Nag. 287; Ind, 
Rul, (1980) Nag. 145; 13 N.L J 36, . KH 
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brought under review therein and, as was 
pointed out by Findlay, J. C., and Macnair 
A J.C., in that judgment if the inter- 
pretation which the appellant asked to be 
put on para. 11, Sch. III, Civil Procedure 
Code were correct, the express mention of 
“part of the property” in para. 1 would be 
utterly unmeaning. Only a part of the 
judgment-debtor’s property was under the 
Collector's control and the Oollector 
was performing his functionsin respect of 
that part only which had been attached, 


and para. 11 refers to the incompetency of 


the judgment-debtor to mortgage “such 
property or part exceptwith the written 
permission of the Collector.” It seems to 
us Clear that the words “such property or 
part” relate back to the earlier words “the 
judgment-debtor’s immovable property, or 


- any part thereof” in respect of which the 


Collector is exercising his functions. Any 
part of the property in respect of which 
such functions are not being exercised is 
available tothe owners therecf to deal 
with as they wish. This decision is in 
agreement with the rule laid down by 


Willes, J., in Pickering v. Ilfracombe Ry.. 


Co. (7), at p. 250* 


“The general rule-is that where you cannot sever 
the illegal from the legal part of a covenant, the 
contract is altogether void but where you can 
sever them, whether the illegality be created by 
statute or by the common law you may reject the bad 
part and retain tbe good.” 4 


The decision in Nilkanth v Ghulya (8), is 
not at variance with the’ Bench decision 
reported as Nandlal v. Amboprasad (6), since 
there the question whether a mortgage which 
covered an absolute occupancy holding and 
could.be spilt up was 
decided entirely on the prohibition re- 
garding the registration of such bonds. It 
follows, therefore, that the mortgage of 
1905 continued to be a valid mortgage in 
respect of the share of Wadgaon. It is true 
that if an attempt had been made tu fore- 
close during the continuance of this mort- 
gage, the security would, in all probability, 
have proved insufficient. This, however, 
in no way detracts from the morigage be- 
ing effective consideration for the later 
mortgage. 

It has been contended on behalf of the 
respondent that there was an actual per- 
mission accorded .by. the Oollector to this 


(7) (1868) 3 O P 235; 37 LJ O P 118; 16 W R48; 
17L T 650. | kn 
ieee 42 Ind. Cas, 384; A I R 1916 Nag, 22; 1I3NLR 
5. by 
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mortgage. We are satisfied that this has 
not been proved. The oral evidence of 
the witnesses who deposed to it, namely 
Maruti (P. W. No. 6) and Pandurang 
(P. W. No. 10), is entirely unreliable and 
has been very properly rejected. The 
officer who dealt’ with this case in Collec- 
tor's proceedings in 1905 is still alive and 
has been examined, and very properly 
testifies that he had no recollection of the: 
case and that it was his custom to give 
consent to such applications by signifying. 
his consent on the application itself. ‘This: 
too is the procedure to which Pandurang 
(P: W. No. 10) has deposed. The records. 
of the case have been destroyed and the 
respondent relies on the fact that the 
mortgage deed was actually presented in 
the Collector’s Court, which is admitted 
and which is evident from the endorsement 
on the back of it returning it to the execu- 
tants, and- argues that it could not have 
been placed before the Collector with any 
other view than that of obtaining his con- 
sent. Now the Collector’s signature on the 
back of the mortgage (Ex. P. 3) is no 
guarantee that he gave his consent to the 
mortgage. It is merely an endorsement 
returning a document on November 28, 
1905: to a person who had made an appli- 
cation for its return on October 16, 1909, 
The learned Judge of the lower Court is. 
wrong in assuming that October 16, 1905 
is the date of the presentation of the mort- 
gage in the Collector's Court. This was 
impossible since the case had already been 
struck off as fully satisfied on September 6, 
1905. The date, October 16, 1905, is obvious- 
ly the date on which an application was 
made for the return of the document. 
The mortgage was executed on August 17, 
1905. A receipt was obtained in satisfac- 
tion of a Civil Court decree on August 21, 
1905 and the case was struck off on 
September 6, 1906, and it is not an unfair 
assumption that the money was paid from 
the money raised by the mortgage, but it 
does not necessarily follow that the mortgage 
was executed with the Collector’s consent. 
Such consent must be in writing and prior to 
the mortgage, and all that has been shown 
is that the executed mortgage was at some 
time submitted to the Collector. If con- 
sent had been given, this would appear 
unnecessary, and at the most it can be 
held that it was produced as justification 
for staying or setting aside the sale which 
was apparently fixed for August 25, 1905; 
as appears from the mortgage deed itself, 
Had we been able to accept the oral evi- 
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dence in this matter, the foregoing legal 
discussion would bave been entirely un- 
necessary. 


- Even if the mortgage of 1905 were void 
as a mortgage, its terms would enable the 
plaintiff to realize his dues on the basis of 
a simple money bond. It is argued that 
on this assumption the bond had become 
time-barred long before the execution of 
the second mortgage, but the debt was 
specifically admitted by the executants of 
the mortgage of 1905, and the bond of 1918 
was executed not only by them but by the 
three major sons of Sadasheo who are now 
the appellants before us. No evidence 
whatever has been adduced in support of 
the allegation by the eldest son that he was 
coerced into signing this bond by his 


father, and-the signature of the sons who. 


were not minors at the time of the execu- 
tion of this mortgage of the joint family 
property, is sufficient, and bars their plea 
that. their share in the property is not 
liable ‘in respect of the time-barred debt of 
their father. In any case the argument is in 


direct variance with the ruling in Gajadhar’ 


v. Jagannath (9) and Jagdambika Prasad 


Singh v. Kali Singh (10) with which judg- 


ments we are in respectful agreement. 
They lay down that a time-barred debt con- 
stitutes a valid antecedent debt binding 
on the son for the purpose of supporting an 
alienation by the father of the ancestral 
joint property of the family, provided the 
debt was legally recoverable from the 
father, were he alive. There is no doubt 
that this debt could have been validly 
recovered from the father in view of the 
provisions of s. 25, subs. (3), Contract 
Act, and the decision in Lalip Singh v. 
Kundan Lal (11), the correctness of which 
was questioned in Chitnavis v. Nathu Sao 
(12), has been expressly overruled in Gaja- 
dhar v. Jagannath (9). The decision in 
Chitnavis v. Nathu Sao (12) is not against 
the proposition which we have advanced, as 
in that case the alienation was made not 
by the’ deceased father himself but by a 
third person, a subsequent guardian of the 
sons of the deseased father. Consequently 


(9) 80 Ind. Cas. 684; A I R 1924 All.551; 46 A 775; 
$2 A L J 601;L R5 A 458 Civ. 
““ (10) 129 ind Cas. 130; 9 Pat. 843; A I R 1931 
Pat. 40; Ind. Rul. (1932) Pat.82; 12 PL T 


88. 

mite 18 Ind, Cas. 726; 35 A 207; 11 A L J 
44. bee Nan 
- (12) 79 Indi Cas. 1002; AI R 1925 Nag. 2; 20NL 
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even if it were held that there was no 
subsisting mortgage, the father was entitl-' 
ed to revive the time-barred debt and to 
alienate the joint family property in res- 
pect of it so as to bind the sons and, as' 
we have pointed out, the plea is not really ' 
open to the sons as they themselves have | 
joined in the alienation. te 


| The result is that the mortgage is a valid. _ 
one and for consideration and the decision of, 
the Court below is correct. T'he plea that the 
interest was excessive cannot prevail. The, 
mortgage stipulated for repayment of the. 
whole debt by 17 instalments. The debt 
was to bear interest at’ 12 annas per cent. 
per month with an enhanced rate of one, 
per cent. per month on defaulted instal- 
ments. The Judge has reduced this to 
12-annas per cent only on defaulted instal-' 
ments from the’ time when the whole sum 
became exigible which was on the default’ 
of five instalments. This brings us to 
the cross-objection that interest at one per. 
cent. per month from the date ofeach default- 
ed instalment should have been allowed. 
This contention appears to us to be correct. 
The interest charged throughout has been 
at- a moderate rate and we cannot accede 
to the contention raised by the appellants’ 
that it isin any way excessive. The claim 
was not for interest at one per cent. per’ 
month after five instalments had been de- 
faulted but for continued interest at 
12 annas per-month on the principal with 
interest at one per cent. per month on each 
defaulted instalment from the time of such 
default. A. clause concerning the exigibili- 
ty of the total‘ payment cannot. operate ‘in 
the mortgagors’ favour and as has been 
held by their Lordships of the Privy Coun- 
cil in Lassa Din v. Gulab Kunwar (13), limi=: 
tation does not run from the time when 
the money becomes exigible; when by the 
original terms instalments may still remain 
due, the mortgagee has the choice to deter- 
mine limitation from the later date. This 
principle has been followed in this Court 
by ajudgment, to which one of us wasa 
party: Punaji v, Gobinda Raghoba (14). 
The plaintiff therefore is entitled to interest 
at the contract rate of 12 annas per cent. 
per month on the principal and at one 


. (13) 138 Ind. Oas. 779; A I R 1932 P O 207;: 59 I'A 
376; ¢ Luck 442; y O W N 638; Ind, Rul. (1932) e O 
251: 63ML J 187; 33 OC W N 1017; 36 L W 24f; 
PO). J 237; (1932) A L d 913; 34 Bom. L R 1600 
(14) 152 Ind, Cas, “4365. A ER 1984 Nag. 191; 30 N 
LR 290; 7 R N10- pig E Si ap 
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rupee per cent. per month on each defaulted 
instalment. The result is thit the cross- 
objection is allowed. s 

There is only one item in respect of which 
the appellants are entitled to succeed and 
that is in respect of the costs of defendants 
Nos. 4 and 5, who have been discharged, 
which have been saddled on the other 
defendants. In our opinion these costs 
cannot be charged to the defendants-ap- 
pellants: who are in no Way responsible for 
the discharge of the remaining defendants 
who claimed to have no interest in the 
properly, and we do not consider that they 
should be charged against the mortgaged 
estate. These costs will be paid by the 
plaintiff. This item is’ not of sufficient im- 
portance to be taken into account in award- 
ing costs in the appeal and the erogs- 
objection. The costs, therefore, will be 
paid entirely by the defendants-appellants. 


D. Order accordingly, . 
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LAHORE HIGH COURT . 

Second Civil Appeal No. 1955 of 1933 
April 30, 1934 
Ranar Lat, J. 

DITT MAL-BHAGAT RAM—Dazrenpants 

— APPELLANTS 

| versus 

MELA RAM AND OTHERS— PLAINTIFFS— 
RESPONDENTS 

Interest Act (XXXII of 1839), whether exhaustive— 
Trust money deposited with one trustee whois also 
a banker—Intention that deposit is tocarry interest, 
af can be inferred. 

The Interest Act is not exhaustive and the Court 
‘ean award interest on principles of equity, justice 
‘and good conscience. The real question for decision 
in such a case is whether the intention of the 
parties’ was that the money should be retained by 
the debtor free of charge. 

Where a sum of money endowed for charitable 
purposes is deposited with one of the trustees who 
is also a banker, the trustees cannot have con- 
templated that the money should not earn any in- 
terest. 


S.C. A. from the decree of the District 
Judge, Amritsar, dated July 8, 1933. 

Mr. Shamair Chand, forthe Appellants. . 

Mr. Faqir Chand, for the Respondents. 


Judgment.—A sum of money, which was 
endowed for charitable purposes, was de- 
posited with one of the trustees, who was 
carrying.on a banking business 
for that sum together with interest at 
6. per cent. per annum has been passed 


against the banker in question, 


HARGOPAL V. NORTHERN INDIA 


A decree - 


TE fe J9 


The banker's sons have appealed to this 
Court and have urged that no interest was 
payable. Ib is true that no express 
agreement to pay interest have been proved, 
but Iam clearly of opinion, that an im- 
plied agreement can be inferred from the 
circumstances, It was admitted by the de- 
fendants tiat the amount was deposited 
with them in their capacity as bankers.- 
It could hardly be contended that the in- 
tention of the parties at the time of the 
deposit was that no interest should be paid. 
It is well established that the Interest Act, 
on which the learned Counsel for the ap- 
pellants placed his reliance, is not ex- 
haustive and that it is open to the Court 
to award interest on principles of equity, 
justice and good conscience. The real 
question for decision in such a case is 
whether the intention of the parties was 
that the money should be retained by the 
debtor free of charge. In the present case 
the trustees could not possibly have con- 
templated that the money which was 
meant forcharitable purposes should not 
earn any interest. 


There is no force in this appeal and I 
dismiss it with costs. 


N. Appeal dismissed. 


_ LAHORE HIGH COURT 
Civil Revision Petition No. 151 of 1934 
Formerly Oivil Appeal No. 841 of 1933 
Civil Miscellaneous No. 685 of 193, 
March 7, 1934 : 
HILTON, J. 
HARGOPAL—Dscree-Hotper— 
PETITIONE? 
Versus i 
PEOPLES BANK or NORTHERN INDIA, 
Lrurrep, LAHORÊE-—JuDnGMENT-DEBTOR — 
RESPONDENT 

Punjab Courts Act (VI of 1918., 3.42 (2)—Original 
suit cognizable by Small Cause Court—Order in 
execution—Second appeal, if lies—Companies Act 
(VII of 1913), s. 153—Arrangement between company 
and creditors—Creditors, if bound 

Where the original suit is not tried by a Small 
Oause Oourt but it is a suitofthe nature cognizable 
by a Court of Small Causes and the claim is less 
than Rs. 530,.a second appealis barred bys. 42 2), 
Punjab Oourts Act Lajpat Rai v. Daulat Ram- 
Bhana Mal (|). referred tn. 

A creditor is bound under s 153 of the Oompanies 
Act, by an arrangement between tha Oompany and 
its creditors made under this section, Raghubar 
Dyal v, Bank of Upper India (2), relied on. 
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O. R.- P. of the order of the 
Senior Subordinate Judge, Gujrat, dated 
January 6, 1933. 

Mr. Shuja-ud-Din, for the Petitioner, ` 

Mr. H. C. Kumar, for the Respondent. 
.Judgment.—A preliminary objection has 
been taken that no second appeal lies and 
I find this objection to be correct. 

The original suit was not tried by a 
Court of Small Causes but it wasa suit 
of the nature cognizable by a Court of 
Small Causes and the claim was for 
Rs, 450. A second appeal is, therefore, 
barred by ss, 42, sub-s. 2 of the Punjab 
Courts Act. (See also Lajpat Rai v. Daulat 
Ram-Bhana Mal (1). 

Mr. Shuja-ud-Din forthe appellant has 
contended that no first appeal lay, but I 
consider that the order of the trial Court 
was appelable asa decree, having been a 
determination of a question within s. 47, 
Civil Procedure Code. 

Mr. Shuja-ud-Din then asked that this 
second appeal be treated as a revision 
application and I have heard his argu- 
ments on that understanding. 
fam unable to hold that there is any 
illegality or material irregularity in the 
judgment of the learned Subordinate 
Judge or that he- has failed to exercise 
the jurisdiction vested in him. 

The ruling Raghubar Dyal v. Bank of Upper 
India (2) is certainly authority for holding 
that the creditor is bound under s. 153 of the 
Indian Companies Act by an arrangement 
between the Company and its creditors 
made under thatsection. 

The only further point was whether the 
omissson of the bank to raise a plea to 
this effect at the original trial was fatal 
to such a decree as to bar its being raised 
in execution proceedings. The Allahabad 
authority above quoted leaves no doubt 
that such a point can be raised in exe- 
cution proceedings and, since the order 
passed under s. 153 was a judgment in rem 
it ison a different footing from agreements 
which the parties have an option to enforce 
or not and which they can plead by way 
of defence or not-as they deem fit. The 
authorities quoted by Mr. Shuja-ud-Din,. 
namely, Koonamini Mallaya v. Kauneganti 
Chima Kataya (3) and Maung Bav. Daw 


a 108 Ind.. Cas. 373; A IR 1928 Lah. 713. 

(2) 50 Ind, Cas, 429; 41 A 568; 36 ML J 526; 17 
A LJ 533; 23 O WN 697; 21 Bom. LR 481; 22 O 
O 106; (1919) M W N 500; 1U P L-R (P O; 51; 300 
L J214: 26 ML T178; 10L W 374; 60L J 423; 
13' Bur. LT 31;46 I A 135 (P O). 

a 6t Ind. Cas. 148; (1921)-M.. W N 3823; 14L W 
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Thit (4), are not, thereforé, in point as’ | 


they related only to mutual agreements 
between the parties. í 

For these reasons; T see no ground for~ 
interference on the revision side.: ‘I dismiss 
the petition with costs. h 

N. Appeal dismissed. 
(4) 98 Ind. Oas, 1056; 5§Bur, L J 142; A-I R-1£27 


Rang, 48. J 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 132 |" 
of 1930 TE a 
December 1, 1933 
MACPHERSON AND DAVLE, Jd. 
BALA BUX AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
NATH MULL AND OTHERS— PLAINTIFFS 
— RESPONDENTS 

Limitation Act (IX of 1998), Sch. I, Arts. 116, 66, 
67—Claim based on personal covenant to recover 
balance dueto mortgagee afier sale of mortgaged 
property—Limitation for—Mortgage—Provision for 
mortgagee's right to realise from person and other 
properties of mortgagor on dispossession—Cause of 
action, when arises—Limitation. : 

The article of the Limitation Act, applicable to a 
claim based on the personal covenant to recover the 
balance due to the mortgagee after the sale of the 
mortgaged property is Art. 116 which provides a 
period of six years from the due date and not Arts, 
66 or 67. Ratnasabapathy Chettiar v. Devasigamany 
Pillai (3), followed. i 

In arehan deed besides:a personal covenant to 
re-pay, there was a -clause regarding dispossession 
which gave the mortgagees the right to realize from 
the mortgaged property, from the persons of the 
mortgagors and from their other properties movable . 
and immovable, if they were dispossessed from the, 
whole orany portion of the rehan property. The 
mortgagee instituted his suit on June 26,1925, the 
cause of action being dispossession .on- March 24, . 
previous ; ; et 

Held, that the dispossession was as much a cause of | 
action in a registered deed giving rise to limitation . 
under Art. 116 as the cause of action of failure to 
pay onthe due date and hence the limitation was 
six years from the date of dispossession. Maung Yan , 
Kwin v. Maung Po K a (5), relied on. | 

A. frcm a decision of the District Judge . 
of Muzaffarpur, dated July 26, ‘1929, con- 
firming that of the Subordinate Judge of 
Muzaffarpur, dated April 24, 1929.- aca 

Mr. Nawal Kishore Prasad II, for the 
Appellants. i 

Mr. D. N. Varma, for the Respondents. 

Macpherson, J.—The respondents who 
held a mortgage decree applied undėr 
O. XXXIV, r. 6, of the Code of Oivil Pro- 
cedure and their application having been 
granted, there was an. unsuccessful appeal ; 
to the District Judge by the. mortgagors 
who now prefer a second appeal to this 
Court. ` 
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The bond was executed by the appellant 
No. 1, and ` his two brothers, respondents 
Nos, 5 and 6, on November 25, 1916, in 
favour of the family of the plaintiff. It is 
a rehan with a personal covenant to repay 
on December 13, 1917, and in addition, there 
isa clause regarding dispossession which 
gives the mortgagees the right to realize 
from the mortgaged property from the 
persons of the mortgagors and from their 
other properties movable and immovable 
if they are dispossessed from the whole or 
any portion of the rehan property. The 
suit was instituted on June 26, 1925, the 
cause of action being dispossession on 
March 24, previous. A mortgage decree 
was passed for Rs. 4,973-10-0 and Rs. 1,200 
having been realized on April 5, 1928, by 
sale of the mortgaged property, the mort- 
gagees on February 5; 1919, applied for a 
personal decree for the balance under r. 6, 
of O. XXXIV. ` 

The main question for decision in the 
Courts below was one of limitation and that 
was decided in favour of the mortgagees. 

In second appeal it is urged first, that 
no decree on the personal convenant could 
be passed beyond the period of six years 
from the due date, which is December 13, 
1917; secondly, that in any case limitation 
of three years applies from the date of dis- 
possession, March 24, 1925, in respect of the 
application under O. XXXIV, r. 6, and, 
thirdly, that the appellant No. 2 not being 
an executant ofthe bond but merely the 
son of the defendant No. 1, the decree 
against him is wrong so far as it is a per- 
soral decree, as he can only be made 
liable to the extent of the joint family 
property, | 

As regards the last point, it is conceded 
to be correct. `> 

The first point is very feebly argued. 
Indeed if clearly does not arise at all because 
the suit is brought, not on the failure to 
pay on the due date as the cause of action 
but on the dispossession which under the 
terms of the bond gives a second and fur- 
ther cause of action. 

The substantial point is the second point; 
and a good many cases have been cited 
before us. It is clear, however, that the 
point is quite concluded by the Full Bench 
decision of the Madras High Court in 
Ratnasabapathy Chettiar v. Devasigamony 
Pillai (1), in which it is laid down after 
consideration in particular of the decisions 


“of their Lordships of the Judicial . Com- 


(1) 116 Ind. Oas. 817; 52 M 105; A IR 1929 Mad. 
53; 29 L W 143; 56M LJ 10. 


mittee in Tricomdas Cooverji Bhoj: 
Gopinathji Thakur (2), which was ap] 
and in Ganesh Lal Pandit v. Khetra Mı 
Mahapalra (3) and Ram Din v. K 
Prasad (4), which were explained and 

tinguished, that the article of the Lin 
tion Act applicable to a claim based or 
personal covenant to recover the bale 
due to the mortgagee after the sale of 
mortgaged property is Art. 116, w 
provides a period of six years from the 
date and not Arts. 66 or 67. Any attem) 
distinguish the present case from the 

Bench decision fails of any success. I 
obvious that on the mortgage deed a 
stands the dispossession is as much a c: 
of action ina registered deed giving 
to limitation under Art. 116, as the cau 
action of failure to pay on the due 

set out in the first part of the docum 
Reference may be made to the decisiox 


` Maung Yan Kwin v. Maung Po Ka (5), 


which I would respectfully concur. 

In these circumstances, this appeal r 
be dismissed with the modification that 
decree against appellant No. 2, will 
be a personal decree but will be restri 
to the property of the joint family whic 
in or may come to his hand. The resp 
ents are entitled to their costs. 

Dhavle, J.—I agree. Per 

N. Appeal dismisse 

(2) 39 Ind. Cas. 156; 44 0759; 1 PLJ 262; 
L J 217; 25 O LJ 279; 32 M L J 357; 21M 
262; 210 W N 577; (1917) M WN 363; 5LW 
19 Bom. L R 450; 44 I A65 @ O). 

(3) 95 Ind. Cas. 839; 5 Pat. 585; A I R 1926 
56; 2Ł A L J 615; 43 O LJ 545;28 Bom. L R 
2 LW 50:51 M LJ £2; 7PL T501; (1926 
W N 535; 30W N £91; 310 WN 25; 53I a 


PO. 
()7A 502; 121 A 12; 4 Sar. P O J 619 (P 0) 
(5) 89 Ind. Oas. 56;3R 60; A IR 1925 J 
223. 
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MANGAL SINGH—OConvict— 
APPELLANT 
VETSUS 
EMPEROR—RESPONDENT 
Criminal Procedure Code (Act V of 1898), s.. 
Confession—Non-compliance with provisions of . 
—Oral evidence by officer recording it—Whethe 
be given—Retracted confession—Value of, in ab 
of corroborative evidence, a 
Where the provisions ofs. 164, Criminal Proc 
Code have not been complied with and the M 
trate recording the confession is not competent t 
so, and the recordof the statement prepared b. 
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officer concerned is not admissible, he can come and 
give evidence as tothe facts related to him by the 
person purporting to make a confession, if he remem- 
bers them or if after refreshing his memory from 
the record made at the timehe can recollect them 
sufficiently to give evidence regarding them inde- 
pendently of the written record. Abdullav. Emperor 
(1), applied. |p. 124, cel. 1.) 

Although itis not safeto rely on a retracted con- 
fession where there is no corroborative evidence, yet 
this is nota hard and fast rule. Each case depends 
on its own circumstances. Majhi v. Emperor (2) and 
Emperor v, Sher Singh (3), referred to. 


Cr. A. from an order of the Sessions Judge 
Hoshiarpur, dated November 29, 1933. 


Mr. Nazir Ahmad, forthe Appellant. 

Mr. R. A. Jeremy, for the Respondent. 

Abdul Qadir, J.—Mangal Singh of 
village Rara, has been tried for the 
murder of a young Jad named Darshan 
Singh on the evening of August 17, 1933, 
in a sugarcane field situated near the road 
that goes from village Miani to village 
Rara. He has been convicted and sentenc- 
ed to death by the Sessions Judge of 
Hoshiarpur and has appealed tothis Court 
through jail. His case has been argued 
before us by Mr. Nazir Ahmad, who has been 
engaged for him by the Crown. 

‘Ihe story of the prosecution briefly is 
that Mangal Singh isthe son of a sister 
of Sher Singh, father of Darshan Singh. 
The mother of Mangal Singh died when 
he was about one year old and he was 
brought up byhis maternal grandfather 
and grandmotherjand by Amar Singh, 
brother of Sher Singh who were living to- 
gether. Sher Singh was living separately 
trom his father and mother, but the whole 
family -was treating Mangal Singh like a 
son of the family because Sher Singh had 
.nosonofhis own and Amar Singh was 
unmarried. When Mangal Singh was 
a boy abouti2 or 13 Darshan Singh 
was born and after that Mangal Singh was 
not treated on the same footing as before. 
One day he was askedto plough and when 
it was poited out to him that he-was ready 
to take his food but did not know how to 
plough, he declared that he would work 
independently.. He left living at. the house 
of Amar Singh and began to live in the 
Kotha near the house of Sher Singh and 
to work as a carpenter. It is also said that 
some time before” the occurrence there was 
a proPosal for his betrothal which was 
interfered with by Amar Singh and Sher 
Singh and that, therefore, he bore them a 
rudge, ..On the day of occurrence he was 
suffering from fever, He came to know that 
Darshan Singh was gomg to Miani to fetch 


MANGAL SINGH v, EMPEROR 


15310 


some sugar to be taken with vermicelli 

which his mother had cooked. He beckon- 

ed to him and when he came, he gave him 

a rupee and told him to bring some’ 
gulkand and other medicines from Miani 

for him and the boy promised to do so. 

Darshan Singh had not yet -returned, 

when Mangal Singh also- left for Miani and 

met him when the former was coming 

away from the village, after having made 

the necessary purchases. He took back 

the boy with him to give him some sweets 

and drink and at the shop of one Thandu,. 
P. W. No. 9, Mangal Singh purchased some 

sweets, which he shared with the boy and 

also took some lassi which he. himself: 
drank and also gaveto the boy. Both 

ofthem then started back towards Rara. 

On the way they met Rakha Ram 

(P. W. No. 11) near the shiwala outside the 

village. They proceeded further in the 

direction of Rara. Inthe way the boy was 

taken by him towards some shisham trees, 

on the pretext that he was going to pur-: 
chase them and wanted to consult Darshan 

Singh about them. Near that grove wasa 

sugarcane field belonging to Umar and 

when they went into that fieldthe boy was 

strangled by him. Hethen came to the 

hub of one Charan Das ina perturbed 

state, and asked fora glass of milk which | 
was giventohim but he could not retain 

it and shortly after that left for his own. 
village. It was at this stage that he was. 
met by a lad, named, Bahadur Singh | 
(P. W. No. 14), who had been sent by 
Musammat Bholi, mother of Darshan Singh 
to look about for the boy. He states that 

he asked the appellant where Darshan. 
Singh was but was told by him that he 

did not know. The father and the uncle ` 
of the deceased, namely, Sher Singh and_ 
Amar Singh were both away from the 

village that day. It may be mentioned 

that at the time of this ozcurrence Sher 

Singh and Amar Singh were living to- 

gether. : 

In the evening when Amar Singh came 
back home, Musammat Bholitold him that 
Darshan Singb had gone to Miani. and had © 
not returned. He beganto look about for 
the lad and wentto Miani. He states that 
he learnt from Puran Chand shopkeeper, 
that the boy had purchased gul'and from 
him and that Thandu told him that Darshan 
Singh and Mangal Singh had taken sweets 
and lassi at his shop while Rakha Ram 
told him that he had met the two- outside 
the village on their way .to Rare, Fo 
four days nothing definite was known a ` 
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to what had happened to Darshan Singh. 
On August 21; 1933, one Sultan Ali noticed 
the dead body of a youth lying in the 
sugarcane field of Umar and told Ali 
Bakhsh chaukidar about it. The chauki- 
dar (P. W. No. 15) reported this matter to 
the Police who came to the spot and started 
enquiries. f 


.Musammat Bholi, the mother, Sher Singh- 


and Amar Singh the father and uncle, 
and Musammat Bhago, the sister of Dar- 
shan Singh saw the dead body. and 
identified as that of Darshan Singh and 
it was sent for post mortem examination. 
The doctor's statementsmakes it clear 
that the body .was in an advanced stage 
of decomposition and there was no flesh 
left on most parts of the body but that it 
was indentified before him by Musammat 
Bholi. The latter has deposed in Court 


that she could identify tho body of her son, . 


hbecanse of his teeth which were bad. 
Other things by which the witnesses purport 
to have recognised the body as that of 
Darshan Singh are some of the clothes,-ete., 


‘which he had on him. The kachhra (Ex. P. 1). 


and the shirt (Ex. P. 2) which were found 


an the body have been identified as those, 


belonging to Darshan Singh and so have 
been the iron kara which he was wearing 
and the comb which was found near the 
dead body. | ; 

Mangal Singh was arrested on August 
26,1933. It appearsthat he was taken to 
the hospital as he was ill and on Septem- 
ber 6, 1933, a confessional statement was 
made by him to Sardar Harbans Singh 
Tahsildar of Dasuya who happened to come 


to the hospital to record a statement by. 


an injured man, who was being treated 
there. He was met by the Sub-Inspector, 
who has investigated this case, and asked 
to take down the statement of Mangal 
Singh. He did so. He has been examined 
asa witness and deposes that at the time 
of recording the statement he was under 
the impression that he was authorised to 
record a confession under s.164, Criminal 
Procedure Code, but that it was found 
later on that he was not so authorised.. He 
also failed to conform to some of the for- 
malities which are enjoined by s. 164, for 
instance, informing the person making the 
confession that he was a Magistrate. The 
prosecution, therefore put him into the 
witness-box not to prove the statement as 
recorded by him, as they recognised that 
the record was not admissible in evidence 
but to prove orally what he was told by the 
accused. . After fefreshing his memory as 
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to some parts of the recorded statement, the 
Tahsildar gave evidence as to what the’ 
appellant has stated to him on September 
6, 1933. The Police took the appellant 
before another Magistrate, who exercised 
Ist Class powers and who was authorised 
torecord a confession and he took down 
thestatement of Mangal singh on Septem- 
ber 9, 1933. In both these statements 
Mangal Singh admitted that he had killed 
Darshan Singh because his relations with 
Amar Singhand Sher Singh were not good 
and he wanted to take revenge on them. 
He added, however, that till he and Darshan: 
Singh reached that part of the road from 
where he went with him towards the grove 
of shisham trees and the sugarcane field 
he had no idea of killing him and the idea 
suddenly came into his head. The convic- 
tion of the appellant is based on the con-. 
fessions made by him as referred to above 


-aB wellason the evidence of Puran Chand,- 


Thandu and Rakha Ram as to his move- 
ments before the occurrence ‘and as to 
Darshan Singh having been seen last 
withhim. Thereis also the evidence of 
Charan Das, P. W. No. 12, and Labh Singh, - 
P. W. No. 13, relating to the time imme-: 
diately after the occurrence, 

“It is contended on behalf of the appellant 
that the evidence as to the movements of- 
the appellant and of Darshan Singh hav- 
ing been seenin his company before this: 
occurrence is not by itself sufficient to: 
prove thatthe appellant committed any 
offence with regard to Darshan Singh. 
It is further contended that the evidence of 
the Tahsildar should be excluded from 
consideration becausehe was not entitled 
to give oral evidence to prove the confes- 
sion, as he purported to act under s. 164 
and'therecord prepared byhim was not 
admissible owing to his-want of authority 
as well asto the want of conformity with 
the provisions of s. 164, Criminal Procedure 
Code. In addition to this it is argued 
ihat the confession made by the appellant 
before the Magistrate, 1st Class, on Sept- 
ember, 9; 1933, though technically ad- 
missible is notof much value as it should 
be taken to have been induced by the 
pressure of the Police or by their threats or 
ill-treatment. The identity cf the body 
found inthe field of Umar, with that of 
ae Singh, has also been challeng- 
ed, 

To take the last point first I may say at 
once thatI think it is sufficiently proved 
that the body found on August 21, 1933, 
was that of Darshan Singh in spite of the 
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fact that itwas decomposed. The mother 
can certainly identify a child ifshe finds 
that the teeth of the dead body are like 


those of her missing son but there is in- 


addition to that the cumulative effect of the 
articles found on or nearthe dead body 
which have been identified by several wit- 
nesses. 


As regards the admissibility of the con- 
fession whichis proved by the oral evidence 
of the Tahsildar reference was made toa 
Full Bench decision of this Court Abdulla 
v. Emperor (1) in support of the proposi- 
tion thatit was not open to the Tahsildar 
to prove the confession made to him by 
oral evidence in the circumstances above 
referred to, but a perusal of the concluding 
portion of this judgment shows that instead 
of supporting the contention of the 
learned Counsel for the appellant, what this 
ruling lays down is that in a case in which 
the provisions of s. 164 have not been compli- 
ed with and the record of the’statement pre- 
pared by the officer concerned is not 
admissible, he can come and give evidence 
as to the facts related to him by the person 
purporting to make a confession, if he 
remembers them or if after refreshing his 
memory from the record made at the time 
he. can recollect them sufficiently to give 
evidence regarding them independently 
of the written record. It has been pointed 
out in this decision that this has been 
uniformly the trend of decisions in this 
Court, though a different view has prevailed 
in some cases in the Allahabad and 
Calcutta High Courts. I think on the 
authority of this ruling, there is no reason 
to. exclude the evidence of the Tahsildar 
from consideration. In the present case, 
however, it would make no difference, 
even if this evidence were to be excluded 
because, on practically all the important 
points with which we are concerned, the 
confession madeby Mangal Singh on Septem- 
ber 9, 1933, before the Ist Class Magis- 
trate, is the same asthat made on Septem- 
ber 6, and as the second confession has 
been recorded with due formalities, in 
accordance with the provisions of s. 164 
ands. 864, Criminal Procedure Code, there 
can be no question as to its admissibility. 
It has been urged by the Counsel for the 
appellant that it is strange that the accused 
should have adhered to his previous state- 
ment of September 6, and even amplified 


(1) 145 Ind. Oas. 467; 34 P LR 612; 14 Lah. 290; 
A TIR 1933 Lah. 716; 6 R L109; (1933) Or, Cas. 902: 
340r. LJ 1025, 
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it.when placed befora a Magistrate for a 


second time. I failto sae, however, any- . 


thing very remarkable in that. Till then 
the accused had not comein contact with 
any extraneous influences which would 
have induced him to withdraw his con- 
fession. Itis true that he did so when he 
came befora the Committing Magistrate, 
but when he appeared before the Magis- 
trate who recorded the confession, he did 
not make any allegation that the said 
confession was being made under any 
threat or promise or in consequence of 
any “ill-treatment. In fact he made an 
express statement negativing the possibili- 
ties of undue influence. He did assert that 
originally when he told the Police all 
about the occurrence he had been threaten- 
ed by the Police and had been told to 
tell -the truth, and that he felt that he’ 


` could not lie, and, therefore, told them 


the truth. This statement cannot in any 
way mar the effect of the confession as 
made before the Magistrate. In this 
statement the motive for the offence is 
given by the appellant, the manner in 
which he asked the deceased to bring some 
medicines for him, the way in which he 
went to Miani, shortly after the boy had 
left for that village, and the way in which 
he came back with him and committed the 
offence. All the facts are mentioned in 
detail. I think this confession is true and 
is voluntarily made. 

The evidence of the witnesses who 
belong to Miani, namely, Thandu, Rakha 
Ram and Lahori, P. W. No. 10, is not 
challenged before us. There is nothing 
brought out which would show that the 
witnesses are in any way hostile to the 
appellant or friendly to the prosecution, I 
ges no reason to distrust their evidence, 
which clearly proves that the appellant and 
the deceased were seen together in the 
afternoon preceding this occurrence. In 
addition to this there is the statement of 
Charan Das and Labh Singh, who was at 
the hut of Charan Das, when the accused 
came to that hut about evening time, 
after this occurrence. The perturbed 
condition in which he was seen at the time 
is significant as his conduct after this 
occurrence. I think the evidence of these 
witnesses coupled with the confession of 
the appellant himself, is sufficient to bring 
home the offence to him. 

The learned Counsel for the appellant 
has drawn our attention to gertain decisions 
of this Court, in which it has been laid dow, 
that it is not safe to rely on a retracte a 


Wd 
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confession, where there is no corroborative 
evidence, but it cannot be said that this is a 
hard and fast rule. Each case depends 
on its own circumstances. Inone of the 
rulings cited before us, on behalf of the 
appellant, namely, Majhi v. Emperor (2) 
in which the retracted confession relied upon 
in that particular case was ruled out from 
consideration, as probably due to promise 
of pardon, the learned Judges made the 
following pertinent observations:— 

“The confession retracted at the first opportunity 
isalways open to suspicion, If, however, the Court 
believes it to have been made voluntarily and to be 
true, the absence of independent corroborating evi- 
dence will not prevent the Court from accepting it 
as sufficient in itself to establish the guilt and 
justify the conviction of the person making the 
confession.” 

The learned Counsel for the Crown has 
referred usin this connection toa recent 
decision of this Court,in an appeal by the 
Crown against an acquittal, Emperor v, 
Sher Singh (3), in which a Division Bench 
of this Court acted on a retracted confes- 
sion and held that it may form the basis 


_of a conviction, even without any corrobora- 


tive evidence, if the Court considering it 
feels satisfied as to its voluntary nature 
and astoits truth. As to the confession 
of Mangal Singh, I have already said that 
I have no doubt that it was voluntarily 
made and it gives in the main a true 
description of the facts which ended in the 


-death of Darshan Singh on the evening of 


August 17, 1933. Moreover, the facts related 
by the appellant in his confession are 
corroborated by independent events so far 
as they relate to events before and after 
the murder. I think, therefore, that his 
conviction and sentence are correct. 

I would, therefore, dismiss his appeal and 
confirm the sentence passed against him. 

Rangi Lal, J.—I agree. 

Appeal dismissed. 
©, gH Ind, Cas. 247; AIR Tiar Lah. 682; 28 Or. 


Ly ons Ind. Cas, 499; 84 PL R 704; Ind. Rul. 
(1923) Lah, 361; 34 Or. L J 598; A I R 1233 Lah, 388; 
(1933) Or. Oas. 632, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 2 of 1931 
February 8, 1934 
Poutock, A.J. O. 
PAIKEJI AND OTHERS — PLAINTIRTS— 
APPELLANTS 
Versus 
Musammat CHANDRABHAGABAI— 
DEFENDANT—RESPONDENT 
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pancy fields to lambardar— Whether “entitled to joint 
possession until partition of village. 

Where tenants surrender their respective occu- 
pancy fields to the village lambardar, until parti- 
tion of the village, co-sharers are not entitled to 
actual joint possession with the lambardar, 

S. ©. A. from the decree of the Additional 
District Judge, Wardha, dated Septem- 
ber 18, 1930. 

Mr.T. J. Kedar, for the Appellant. 

Mr. M. D. Kolte, for the Respondent. 

Judgment.-—-This appeal arises out of 
a suit for joint possession of survey 
Nos. 137 and 72-1 in Mauza ‘T'alegaon, 
Talegaon Talatulay. These survey num- 
bers were cccupancy fields that were 
surrendered by their respective tenants to 
the defendant who is the lambardar of 
the village. The plaintiffs, who own a two- 
anna share in the village, asked the 
defendant to give them actual joint 
possession with him, but he refused to 
do so, saying that they were not en- 
titled to actual possession until the village 
had been partitioned. The title of the 
plaintiffs is not denied and the trial Court 
passed a decree in their favour for joint 
possession on payment of Rs. 256§-4-4 
which was found to be their proportional 
share of ihe costs of acquisition. On 
appeal the Additional District Judge 
held that they could only get a declara- 
tion that they were entilled to an eighth 
share in these fields on payment of the 
above sum and that this share should be 
awarded to them on partition of the 
village. In Basanta Kumari Dassya v. 
Mohesh Chandra Shaha (1) it was observed: 

“It is difficult to see how two different co-sharers 
canat the same time build upon or carry on 
cultivation on one and the same piece of land, 
If however the sole occupation of one co-sharer in 
this manner constitutes ouster of the other co- 
sharers, then in every case the occupation by the 
co-sharers of the lands in their respective posses- 
sion would constitute an ouster of each other 


and this certainly cannot be held. Ouster must, 
therefore, mean dispossession of one co sharer by 


. another where a hostile title is set up by the latter 


and where the occupation of the latteris not con- 
sistent with joint ownership,” | 

These remarks were approved in 
Ramchandra Saha v. Lakshmi Kanta Saha 
(2). In the somewhat similar cases in 
Raghoba v. Yadorao, Second Appeal] No. 202 
of 1924 Hallifax, A. J. C. remarked: 

‘The plaintiff already has all the joint posses- 
sion he can possibly get at present. The defendant 
admits expressly in this Oourt......that the field in 
dispute isthe common property of the owners of 
the village and a part of the property to b 


nik 21 Ind. Cas, 621; A IR 1914 Cal, 283; 18 O W 


xO LLL Ind. Oas, 19; A I R 1928 Oal, 574;47 0 L 
J 603, 





mo better off than they 
‘peal, therefore, fails and is dismissed with 
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divided in a partition between them. His position 
is that the plaintif is not entitled to actual 
cultivating possession of that field along with him, 
unless it is in excess of what he is entitled to 
hold separately after a partition has been made, a 
matter which can be settled only on the making 
of a partition, That is undoubtedly correct.” 
Again, in the somewhat similar case of 
Ishwari Prasad v. Sheotahal Rai (3) the 
Allahabad High Court remarked that the 
granting of a decree for joint possession 
in such circumstances would mean a 
criminal case, as the plaintiff, on foot of 
the decree for joint possession, would try 
to take physical possession with the 
result of heads being . broken. I am of 
opinion that in these circumstances a 
decree for joint possession cannot be 
given. If it were, then under O. XXI, 
r. 89 (2), Civil Procedure Code, it would 
merely entitle the plaintiffs to formal or 
‘symbolical possession and they would be 
are now. The ap- 


costs. 

N. Appeal dismissed. 
_ {3) 96 Ind. Cas. 666: A IR 1926 All, 669; 48 A 684; 
24 A L J £92. 


` LAHORE HIGH COURT 
Miscellanous Second Civil Appeal No. 1356 
i of 1933 
June 12, 1934 
f Ranci Lan, J. 
SOLAKHAN SINGH—JUDGMENT-DEBTOR— 
: APPELLANT A 
versus 
SUNDAR SINGH— DEOREE-HOLRER 
— RESPONDENT 
Punjab Pre-emption Act (Iof 1919), ss. 2, 22— 
Money deposited by pre-emptor, whether can be 
attached in execution of decree against him after 
dismissal of pre-emption suit. 
© The amount deposited under s. £2, Punjab Pre- 
emption Act, by a pre-emptor cannot be attached in 


execution of a decree against bim after the pre-- 


emption suit has been dismissed. Mohna Mal v. 
‘Tulsi Ram (1), distinguished. 

.Mise.S. C. A. from an order of the Dis- 
‘trict Judgé, Gujranwala, dated June 1, 1933. 
` Mr. Bodh Raj Sawhney, for the Appel- 
lant. - 

Judgment.—The question of law invol- 
ved in this case is whetherthe amount 
‘deposited under s. 22, Punjab Pre-emption 
Act by a pre-emptor can be attached in 
execution of a decree against him after the 
pre-emption suit has been dismissed. The 
learned District Judge has held on the 
analogy of Mohna Mal v. Tulsi Ram (1), 

(1) 67 Ind. Cas, 718; AIR 1922 Lah, 290; 3 Lah. 
141; 28 P W R1922, i 
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that it can be attached because the deposit 
is made forthe protection of ihe vendee 
and after the dismissal of the suit the 
vendee has no interest left in the money. 
That decision was given under s. 15, Re- 
_demption of Mortgages Act, which runs 
as follows: aT 

“No sum deposited with the Collector by a eti- 
tioner under the provisions of this Act shall be 
attached by any Court or Revenue Officer.” 

In the present case the point for consi- 
deration is whether the attachment. is 
allowed by s. 2, Punjab Pre-emption Act. 
That section lays down that no sum deposit- 
edinor paid into Court by a pre-emptor 
under the provisions of this Act or the 
Civil Procedure Code, shall, while itis in 
the custody of the Court, be liable to attach- 
ment in execution ofa decree or order of 
a Civil, Criminal or Revenue Court or of 
a Revenue Officer. The words “while it is 
in the custody of the Court” which do not 
appear ins. 15, Redemption of Mortgagés 
Act, make the present case distinguishable 
from the case reported as Mohna Mal v. 
Tulsi Ram (1). It is true that the reason- 
ing used by the learned Judges in decid- 
ing that case appliesto the present case 
also butthe language of s, 2, Pre-emption 
Act, seems to me to be imperative and this 
being soit is not open to 
consider the intention of the Legislature, 
It will be doing violence to the language 
of the statute if it is held thatthe amount 
in question could be attached ‘while it was 
in the custody of the Court after the pre- 
emptor’s suit had been dismissed. Theré 
is no direct authority in ‘support of ` the 
contention of the respondent and there is 
to my mind no justification for ignoring thé 
clear and unambiguous language of the 
section. ; 

I, therefore, accept the appeal and de- 
c.are that the amount was not attachable 
in execution of the decree against the 


the Oourts to. 


` 





appellant. Under the circumstances [= 
leave the parties to bear their own costs 
throughout. | a 

D. -7 Appeal accepted. 


CALCUTTA HIGH COURT. 


Civil Rule No. 445 of 1934 P 


May. 14, 1934 
JAOK AND KHUNDKAR, Jd. 
BHAGABAT PRASANNA SHAH 
SHANKANADHI- PETITIONER 


versus . | 3 
RAI REVATI MOHAN DAS BAHADUR 


; AND OTHERS— OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908), “s; 186, 





‘Judge, if ultra vires— Detention in 


-Judge duly executed the writ by 


‘an order passed by 


‘tioner 


, Code. 


|" punishment for contempt 


1935 © 


O.XXXIX,7.1(2)—Writ by High Court to Sheriff for 
arrest of person and directing him to transfer it to 
District Judge for execution—Arrest by District 
chil prison— 
Duration of. 

Where a writ is issued by the High Court to the 
Sheriff directing him to arresta person for disobe- 
dience of an orderof injunction and directing him 
under s. 136, Civil Procedure Code, to transfer it to 
the District Judge for execution and the District 
arresting the 
person: ~ 

Held, that the District Judge acted in lawful 
exercise of his powers andthe order was not ultra 
vires, - 

Under sub r. (2) O. XXXIX, r. J, the detention in 
the civil prison must be for a term not exceeding 
six months but may extend to that term unless in 
the meantime the Court directs his release. 

Messrs. “Atul Chandra Gupta and Bhu- 
peadra Kishore Bose, for the Petitioner, 

Messrs. Sarat Chandra Basak and 


` Rajendra Chandra Guha, for the Opposite 


Party. 


Order.—This Rule is directed against 
the learned District 
Judge of Dacca, directing that the peti- 
Bhagabat Prosanna Saha be 
arlested and sent in custody to the 


Sheriff of: Calcutta in execution of a writ 


issued ty Panckridge, J., sitting on the 
orinigal side of the Court tothe Sheriff of 
Calcutta with orders directing its transfer 
for execulion to the Court of the District 
Jugde of Dacca under s. 136, Civil Procedure 
On behalf of the petitioner it is 
uiged that the order was made as a 
and not being 
cne madé under the provisions of the 
Civil Procedure Code, but in ‘exercise of the 


‘inherent jurisdiction of the Court s. 136 of 


the Codéhad no application and the 
warrant could not be executed outside the 


territorial limits of the ordinary orignial . 
‘jurisdiction of the Court which does not 
extend tothe moffusil. 


y The order direct- 
ing the execution of the warrant in the 


. District ° of Dacca was therefore without 


jurisdiction and the order directing the 


‘arrest of the petitioner and his despatch 
. in custody to the’ Sheriff of 


j Caleutta is 
therefore illegal and should be set aside. 
Tt istrue that the terms of the writ to 


‘the Sheriff lent some support to the con- 


tention that the order was one under the 
inherent jurisdiction of this Court inasmuch 


„as it commences with the words 


“whereas the defendant committed contempt of the 


‘order of the High Court in its ordinary original 
. jurisdiction dated August 2, 1933." 


but when the rest of the order and the 
proceedings are referred to it is clear that 
the original order was really an order of 
injunction under O. XX XIX, r. 1, sub-r. (1) 
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and the subsequent order for arrést was 


made under sub-r. (2), 1.1 of that order 
and was lawfally executed by the District 


‘Judge under the provisions of s. 136, Civil 


Procedure Code. O. XXXIX, r. 1, suber. 
(1) sofar as it applies to this case, runs as 
follows: 

“Where it is proved by affidavit or otherwise that 
any property in dispute is in danger of being 
wasted, damaged or alienated by any party to the 
suit the Court may by order grant a temporory 
injunction to restrain such act, or make such other 
order for the purpose of staying and preventing the 
wasting, damaging, alienation or disposition of the 
property as ihe Oourt thinks fit until the disposal of 
the suit or until further orders.” 


In this case in execution ofa mortgage 
decree the Court appointed a Receiver 
under the provisions of O. XL, r. 1 to take 
possession of the properties charged in the 
mortgage and to administer them so as to 
discharge the decree. The premises in 
question are No. 40, Madan Mohan Bysak 
Road, Dacca. The Receiver was obstructed 
in taking possession of these premises by 
the petitioner whereupon he petitioned the 
Court for an injunction directing the 
petitioner not to prevent him taking vacant 
possession of the premises stating that 
otherwise there would be irreparable loss 
and damage to . the mortgagee as the 
petitioner was not keeping the premises in 
repair or paying the municipal rates and 
the mortgagor was losing the rents to 
which he was entitled. After hearing the 
parties an order of injunction was duly 
served on the petitioner but he continued 
to obstruct the Receiverin taking posses- 
sion, whereupon the latter applied for his 
arrest and detention for disobeying the 
order of injunction. The Court after 
further hearing the parties issued a writ 
tothe Sheriff directing his arrest for 
disobedience to the order of injunction and 
directing him under the provisions of g. 136, 
Civil Procedure Code, to transfer it to the 
District Judge of Dacca for execution. 
The latter duly executed the writ by 
arresting the petitioner but released him 
on bail to appear before this Court and 
enable him to make this application against 
the order. 

It is clear that this Courtin its original 
jurisdiction was entitled to make the 
order of injunction and to transfer it for 
execution to the District Judge of Dacca, 
and that the latter acted in the lawful 
exercise of his powers in arresting the 
petitioner. The circumstances show that 
the order was made under the provisions 
ofthe Civil Procedure Code and notin 
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the exercise ofthe inherent jurisdiction of 
the High Court and this was, therefore, not 
ultra vires or without jurisdiction. We 
are not here concerned with the propriety 
of the original order of injunction but only 
with the legality of the order on the Dis- 
trict Judge and his action in executing 
it. As regards the original order we would 
only say that under sub-r. (2), O. XX XIX, 
T. 1, the detention in the civil prison must 
be for aterm not exceeding six months 
but may extend tothatterm unless in the 
meantime the Court directs his release. The 
Rule is discharged. The petitioner must 
now surrender to his bail bond and the 
order for arrest will take effect. There 
will be noorder as to costs. Let this order 
be communicated to the lower Court with- 
out delay. 

D. Rule discharged. 


ee 


LAHORE HIGH COURT 
Letters Patent Appeal No. 66 of 1928 
March 3, 1934 
‘Tex HAND AND COLDSTREAM, JJ, 
MUAHMMAD SHAFI—PLAINTIPF 
—APPRLLANT 
versus 
ALLAH DIN AND otnugs—Derenpants 
— RESPONDENTS 
Pre-emption—Nature of right—Several vendees— 
Money paid in lump—Transaction, if single—Suit 
—Omission of one of the joint vendees is fatal 
to suit—Suit for partial pre-emption is not main- 


tainable—Appeal from pre-emption suit— Death of 


one of joint vendees respondents—Legal representa- 
tives not brought on recerd—Appeal abates in 
toto. 

The right of preemption is not a right of 
re-purchase either from the vendor or the vendee 
but is one of substitution for the vendee in the 
original sale. For purposes of pre-emption a sale 
transaction is regarded as indivisible in those cases, 
where the purchase money is paid in one lump 
sum without any specification of the amount paid 
by the various vendees, and the mere fact that 
the shares to be taken by the vendees, respectively, 
are specified in the sale-deed does not alter the 
nature of the transaction, it being at most an 
arrangement among the purchasers inter se, which 
does not effect the vendor. In such cases the various 
vendees, taken together, are regarded as one single 
legal entity, and the omission of any one of them 
from the record is fatal tothe suit. Kaser Singh v. 
Punjab Singh (2), Achhur v, Labhu (3), Khota Ram 
v. Mauj Din (4), Maghi v. Narain (5), Yakub Khan 


v. Karman (6), and Prabhi v. Hamira (7), referred 


to. 

If in an appeal from a pre-emption suit one of 
the joint vendees respondents dies and his legal 
representatives are not brought on record, the 
appeal abates in toto. 

The right of pre-emption is one of substitution 
rather than of repurchase, 
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L. P. A. from the decree of Mr. Justice 
Addison, dated January 23, 1928. 
5 Mr, Mehr Chand Mahajan, for the Appel- 
ant. 

Mr. Abdul Karim, for the Respondents. 

Tek Ghand, J.—The land in dispute is 
a part of the village, shamilat, which 
was held by Allah Din defendant No.1 
as an occupancy tenant under the pro- 
prietary body. By a registered sale deed 
executed by Allah Din in favour of two 
of the proprietors, Ghulam Muhammad. and 
Muhammad Khan (defendants Nos. 2 and.3) 
jointly, he sold his occupancy rights in 
the holding and a half share in a house 
in the village for Rs. 2,000. The plaintiff, 
who is a collateral of the vendor and is 
also an occupancy tenant in the same 


holding, brought, a suit. to pre-empt, the: 


sale, impleading the vendor and the two 
co-vendees as defendants. The trial Judge 
dismissed the suit so far as it related to 
the agricultural land, on the ground that 
the sale having been effected by an 
occupancy tenant in favour of two of the 
landlords, was not subject to pre-emption 
under s.2 (2) of the Punjab Pre-emption 
Act. He, however, passed a decree for 
possession of the half share of the house 
on payment of a certain sum of money. 
On appeal the District Judge came to a 


‘contrary conclusion and holding that the 


plaintiff had a right to pre-enipt the sale 
both with regard to the land and the 
house, decreed the suit’ in full. This 
decision was reversed on ‘second appeal 
by a learned Judge of this Court-sitting 
in Single Bench. He held that the sale 
was not subject to preemption: and dis- 
missed the suit in its entirely. >. 

From this judgment the plaintiff has 
preferred an appeal under cl. 10 of the 
Letters Patent praying that the decree of 
the District Judge be restored and the 
suit decreed. During the pendency of 
the appeal one of the vendees, Ghulam 
Muhammad died on December 18, 1929. 
An application under O. XXII, r. 4, Civil 
Procedure Code, to bring his son-Ghulam 
Rasul on the record was made on July 1, 
1930, accompanied by an affidavit by the 
plaintiff that he did not know of ths 
death of Ghulam Muhammad until twenty 
days before the date of the application 
when he was informed by Muhammad 
Akram, nephew of the deceased. This 


application was granted by the learned . 
. Chief Justice, subject to al] just exceptions, 


At the hearing of the case before us it 
was urged ‘on behalf of -the -bon 


an 
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of Ghulam Muhammad deceased that the 
appeal had abated against him, as the 
application for substitution had not been 
made within the time prescribed by law 
and that sufficient cause had not been 
shown for setting aside the abatement. It 
was pointed out that the plaintiff lived 
at Lyallpur, which is at a distance of 
21 miles from the Chak where Ghulam 
Muhammad had died, that he belonged 
to the same brotherhood as the deceased 
and that he was all along aware of his 
demise. An affidavit has been filed by 
Muhammad Akram denying that he had 
informed the plaintiff of the death of 
Ghulam Muhammad twenty days before 
the date of the application. After hearing 
Mr, Mehr Chand, I am of opinion that 
the appeal has abated against Ghulam 
Muhammad and that the appellant has 


tailed to show any just cause for having 
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the abatement set aside. The appellant 
was a Head Constable of Police stationed 
at Lyallpur, and he either knew or, with 
the exercise .of ordinary diligence, could 
have known the date of Ghulam Muham- 
mad's death. Accordingly the appeal 
must be dismissed as against Ghulam 
Muhammad. 

The next question for consideration is 
whether the appeal can proceed against 
the surviving co-vendee, Mohammad Khan, 
respondent No. 2. In considering this 
question it is necessary to bear in mind 
the nature of the suit and the prayer in 
appeal. As already stated, the plaintiff 
sued to... preempt a sale which had 
been effected by- one sale-deed in 
favour of two vendees jointly, ¡and 
assuming that he succeeded in establish- 
ing his right to pre-empt the property 
sold, he was not only entitled but bound 
to take over the bargain in its entirety. 
The right of pre-emption is not a right 
_of repurchase either from the vendor or 


‘Fthe vendee but is one of substitution for 


the vendee in the original sale and, there- 
fore, if the plaintiff had brought the suit 
against one of the joint purchasers only 
and claimed possession of a fraction of 
the property sold on payment of the 
„proportionate share of the purchase price, 
“his suit would have failed on the short 
ground that it did not embracethe entire 
property sold but was one for partial 
pre-emption. It is no doubt true that 
ib is mentioned in the sale-deed that the 
iwo vendees were to take the property in 
equal shares, but this does not make any 
difference, for there was. no specification 


1538-17 & 18 


MUHAMMAD BHAFI V. ALLAH DIN 


as O m mn mamarangana anenanaananantananana nean aana an genau AANE NANNAN EA 


129 


.of the amount contributed by each vendee 


and a perusal of the deed shows, that so 
far as the vendor was concerned, it was 
a single and indivisible bargain, and not 
two distinct and divisible transactions 
which for the sake of convenience had been 
written on one piece of paper. It has 
been held in a long series of cases, devided 
by the Punjab Ohief Court and this Court 
during the last fifty years, that for 
purposes of pre-emption a sale transaction 
is regarded as indivisible in those cases, 
where the purchase money is paid inone 
lump sum without any specification of the 
amount paid by the various vendees, and 
the mere fact that the shares to be taken 
by the vendees respectively are specified 
in the sale-deed does not alter the nature 
of the transaction, it being at most an 
arrangement among the purchasers inter se, 
which does not affect the vendor (see, 
inter alia, Murad v. Mine Khan (1), Kaser 
Singh v. Punjab Singh (2), Achhur y. Labhu 
(8), Khota Ram v. Mauj Din 10 Ind. 
Cas. 979 (4), Maghi v. Narain (5), Yakub 
Khan v. Karman 66 Ind. Cas. 466 (6), 
and Prabhi v. Hamira (7). In such cases 
the various vendees, taken togther, are 
regarded as one single legal entity, and 
the omission of any one of them from 
the record’ is fatal to the suit. Indeed, 
it has been held that if one of the vendees 
had died before the institution of the 
suit and all his heirs had not been 
impleaded within the limitation, the suit 
must fail as against the surviving co- 
vendees and the heirs of the deceased 
who had been sued within time, as 

“the subject-matter of a pre-emption suit, when 
the property sold is one and subject to the same 
right of preemption, being one and indivisible 
and it being necessary that the suit should either 
be decreed as a whole or dismissed as a whole, 
it was not competent to the Court to decree a part 
of the claim as against some of the purchasers 
and dismiss the rest of the claim as against the 
other purchasers” Muhammad: Shah v. Muhammad 
Jan (8), 

See also to the same effect Ram Chand 
v. Rana (9), and Hussain Bibi v. Hakim 
(10). Mr. Mehr Chand did not attempt 
to question the correctness of the pro- 


(1) 94 PR 1895. 

(2) 66 P R 1896, 

(3) 48 P R 1907; 81 P L 1908. 

(4) 16 Ind. Oas. 979; 12 P L R 1912 Supp; 276 P W 
R 1912. h 

(5) 20 Ind. Cas. 31;6PR 1914; 256 P L R 1913; 
165 P W R 1913. 

(6) 66 Ind. Oas. 466. 

(iL LI 209, 

(8) 104 P R 1882. 

(9) 149 P R 1889. 

(10) 52 Ind. Oas. 587; 86 P R 1919; 24 P L R 1920. 
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positions laid down above. Indeed he 
very properly and frankly admitted before 
us that his client could not have split 
up the bargain into two and sued Ghulam 
Mchammad alone for one-half of the 
property covered by the sale-deed on 
payment of one-half the purchase price. 
He also conceded that on the dismissal 
of his suit by the learned Judge in 
Chambers it was not open to the plaintiff 
to prefer an appeal under the Letters 
Patent against one of the vendees only. 
He, however, sought to distinguish the 
present case by urging that in the memor- 
andum of appeal he had impleaded both 
the vendees as respondents and his prayer 
was for possession of the entire property 
on payment of the full amount mentioned 
in the deed, but ithad become impossible 
for him to obtain that relief by reason of 
the death of oneof the vendee-respondents 
subsequent to the institution of the appeal. 
In my opinion this is a distinction without 
any difference, and cannot affect the 
applicability of the rule which prohibits 
partial pre-emption of the bargain of sale. 
It was open to the plaintiff-appellant to 
undo the effect of the death of Ghulam 
Mohammad by impleading his legal 
representative within the prescribed period 
of limitation, and if he bad done so, he 
would have been entitled toa decree for 
the full relief claimed on proof of his 
superior right of pre-emption. The present 
situation, therefore, has been brought 
about by his own dmission to take proper 
steps to supply the defect on the record 
caused by the death of Ghulam Moham- 
mad and he has to thank himself alone 
if he has lost his remedy not only against 
the representatives of the deceased, but 
also against the surviving vendee, 

In this connection reference may be made 
to a decision of the Allahabad High Court 
reported in Shabbar Hussain v. Abbas Ali 
(11), the facts of which are on all fours 
with those of the case before us, After 
pointing out that in the trial Court the 
plaintiff was bound to pre-empt the whole 
sale and could not pre-empta part, the 
learnedJ udges observed : 


“Now it is the same right of suit which the 
laintiff-appellant is asserting here in this appeal. 

is suit has failed in the Court below and he 
asks this Court to enforce the right that he asserted 
in the trial Court, lf that right is one which in 
the Court below he could assert only against 
the eight vendees together, it follows 
thet he cannot assert it here against 
only seven of them. His claim as pre-emptor as 

(1) 90 Ind. Oas. 3214; AIR 1996 All. 152;93 a L 
J 935; L R 6 A 567 Oiv; 
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to be substituted as vendee of the entire property 
sold and by his own default that relief can no 
longer be granted. No decree, which we could 
give, could displace the representatives of the 
deceased vendee from possession, The fact is that 
the cause of action for the suit for pre-emption 
was one and indivisible. There was only one sale 
in favour of the body of eight persons who are 
for the purposes of the suit to be treated as one 
legal entity, The plaintiff asks to be put in the 
place of this body of purchasers. That was his < 
right to sue, a right which he could assert by a 
suit, and as this cannot now be done, it appears 
to us that the claim must fail in its entirety. 
The right to sue does not survive against the 
remaining vendees who constitute only a part of 
what is, for the purposes of this case, one legal 
unit.” 

Mr. Mehr Chand referred us _ to 
Bishan Singh v. Karam Ilahi (12), 
which is a case decided by a Division 
Bench of this Court, where the 
claim was decreed against the surviving 
vendee for-a moiety of the property sold, 
notwithstanding the death of the co-vendee 
during the pendency of the appeal and 
the omission of the appellant to bring 
the representatives of the deceased on the 
record. The terms of the sale-deed, which 
was in dispute in that case, are nol 
given in the judgment and it is not 
possible to say whether it contained a = 
specification merely of the shares of the 
vendees, or of the sale-price also, and 
whether the transaction was or was not 
divisible according to the principles laid 
down in the authorities. The head-note 
is expressed rather too widely, and in 
words which have not been taken from 
the body of the judgment, and it is by 
no means clear that the learned Judges 
really intended to Jay down a rule of 
general application. The question was 
not discussed at any length, but reference 
was made to the ruling of the Full Bench 
in Sant Singhv. Gulab Singh (13). That 
case, however, related to a suit for a 
declaration by the reversioners of a limited 
owner that the sale effected by him ing 
favour of four vendees, whose shares were 
specified in the deed, would not affect 
their reversionary rights. In the course 
of the appeal one of the vendees had died 
and his representatives had not been im- 
pleaded within time, and it was held 
that the appeal could proceed against> 
the surviving vendees. The -principle 
underlying that ruling, however, cannot 
be extended indiscriminately to every 
kind of suit, regardless of the nature of 


(12) 132Ind Cas. 895;32P L R 7; Ind. Rul, (193th 
Lah. 719. 


(13) 314 Ind. Cas. 417; 10 Lah 7; 30 P L R 453; AIR 
1928 Lah, 572, 
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| the claim, the cause of action, and the 
relief sought. It certainly cannot override 
the fundamental rule of the law of pre- 
emption which prohibits suits for partial 

pre-emption, as, indeed, was pointed out 
by one of the Judges composing the 

Full Bench in his judgment at page 19* 
i of the printed Report. Therefore, if the 
decision in Bishen Singh v Karam Ilahi (12) 
4, is not to be taken to be confined to its 
| preculiar facts, I must respectfully dissent 
| from it, 

For the foregoing reasons, I am of the 
opinion that the appeal cannot proceed 
against the surviving co-vendee, Moham- 
mad Khan (respondent No. 2) and I would 
dismiss it with costs. 

; Coldstream, J.—I agree. The view 
' taken by us is contrary to that expressed 
' by me when sitting with the learned Chief 
‘Justice in Bishen Singh v. Karam Ilahi (12). 
| The main question in that case related 
i to the validity of a power of attorney 
: and the question of abatement was dis- 
| posed of without discussion. Having regard 
| to the peculiar nature of the right of 
! pre-emption which is one of substitution 
rather than of repurchase and after con- 
sidering the authorities to which my 
learned brother has referred in his judg- 
ment, I am of opinion that my view was 
incorrect. 
N. Appeal dismissed. 
*Page of 10 Lah,—[ Ed.] 








LAHORE HIGH COURT 
First Civil. Appeal No. 709 of 1929 
March 13, 1934 
i Sxavt LaL, O. J. AND ABDUL QADIB, J. 
; RAM NATH—APPRLLANT 
WETSUS 2 
DUNI CHAND AND ANOTAER—REPONDENTS 


Hindu Law—Succession— Father's sister's son suc- 
ceeds in preference to maternal uncle, 

Under Hindu Law a maternal uncle cannot succeed 
p tothe property of the deceased in preference to 
father’s sister's son. 


F. O. A. from the decree of the Subordin- 
ae anaes, Ist Class, Lahore, dated January 
, 1929. 
| Diwan Mehr Chand, for the Appellant. 

- Messrs. Tirath Ram and Darbari Lal, 
" for the Respondents. 

Judgment.—The dispute in this case 
relates to the estate of one Sunder Das, who 
was admittedly governed by Hindu Law. 
The plaintiff, who is his maternal uncle, 
claims the estate as against the defendants, 
who have succeeded in proving that they 
are the sons of Sundar Das’s father’s sister. 


` 
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Now, the order of succession among ban- 
dhus as given in the table appended tos. 54 
of Mulla’s Hindu Law shows that the 
father’s sister's son occupies the 6th posi- 
tion among the atmabandhus, while a 
maternal uncle comes 10th in the list. 
There is ample authority for the proposi- 
tion that a maternal uncle cannot succeed 
to the property in preference to father's 
sister’s son. 

The trial Judge was, therefore, justified 
in dismissing the suit, and his judgment 
must be affirmed. The appeal is dismissed 
with costs. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 104 
of 1934 
August 30, 1934 
SULAIMAN, C. J. AND RAOHHPAL SINGH, J. 
SRI RAM—App.icant 
VETSUS 
EMPEROR—Opposits PARTY 
Cantonments Act (If of 1924), ss. 210 (m), 268— 
Selling of bamboo within Cantonment area without 

license—Conviction under s. 268—Legality of. 

Bamboo being an inflammable wood, a person 
selling bamboos, ballies, takhats and karies within the 
Oantonment without license is guilty under s. 268, 
Cantonment Act. 


Cr. R. App. from an order of the Sessions 
Judge, Meerut, dated November 29, 1933. 

Mr. G. S. Pathak, for the Applicant. 

Mr. 5. N. Gupta, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 

dudgment.—This case is considered 
to bea test case and has been referred to 
a Division Bench. The applicant is a 
merchant who has been selling bamboos, 
ballies, takhats and karies, that is, bamboos, 
rafters, wooden boards and beams, within 
the limits of Meerut Cantonment without 
any license. He was prosecuted and found 
guilty bya Magistrate under s. 268, Can- 
tonments Act, for being a dealerin wood. 
Hehas, however, been let off with a mere 
admonition. 

The question is whether the trade and 
calling of the applicant brings him within 
the category of “dealer in hay, straw 
wood, charcoal or other inflammable ma- 
terial” mentioned in cl. (m),s. 210. The 
word “wood” used therein is very general 
and is not qualified in any way. But the 
learned Advocate for the applicant contends 
before us that thelast expression “or other 
inflammable material” implies only the 
particular kind of wood which happens to 
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be inflammable, is prohibited. This would 
mean that;on some wet days a dealer in 
wood may not be offending against this 
provision and on some other days when 
the wood is dry he would be offending. 
-In our opinion the proper interpretation 
of this category isthat dealers in hay, straw 
wood and charcoal are not allowed to carry 
on their business without license because 
the legislature has presumed that they 
are inflammable materials and also dealers 
in other materials which are inflammable 
are equally prohibited. Even if a forced 
construction were to be put on this class 
it can hardly be contended that bamboo is 
not inflammable wood. The application is 
accordingly dismissed. 

N. Application dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 812 of 1933 
March 16, 1934 
Rane Lat, J. 

FORDIL AND oraurs—Convict— 
APPELLANTS 
versus 
EMPHROR— RESPONDENT 
Penal Code (Act XLV of 1860',s. 148— Only those 
members of unlawful assembly actually armed with 

deadly weapons are punishable under s. 148. 

Only those members of an unlawful assembly 
can be convicted under s. 148 who are actually 
armed with deadly weapons and not the others. 

Cr. A. from the order of the Additional 
Sessions Judge, Attock District at Rawal- 
pindi, dated May 31, 1933. 

Mr. Krishan Swarup, for Mr. L. Saunders, 
for the Appellants. 

Mr. A. G. Maurice, for the Respondent. 

dJudgment.—This judgment will dispose 
of Criminal Appeals Nos. 812 and 949 
of 1933. One Fordil has been convicted 
under s. 304, part 2, Indian Penal Code, 
and sentenced to undergo seven years’ 
rigorous imprisonment. Eleven other per- 
sons, who were tried with him, have been 
convicted under ss. 147-148, Indian Penal 
Code, and sentenced to undergo two years’ 
rigorous imprisonment each. Fordil was 
also convicted under those sections and 
sentenced to the same term of imprison- 
ment but his sentence was made concur- 
rent with his sentence under s. 304, part 2. 

The case for the prosecution was briefly 
as follows: 

Sarwar Khan, complainant, formed an 
illicit intimacy with the wife of Fordil 
accused. By way of revenge Fordil set 
fire to the house of Sarwar Khan. On the 
following night, the gear of Fordil's wall 
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was set on fire, apparently by the com- 
plainants’ party. Next day, Fordil ac- 
companied by a large body of men came 
towards the complainants’ village and 
threw a challenge from the bank of pool 
which lay between them and the com- 
plainants’ village. The complainants’ 
party came out and both sides indulged 
in throwing stones at each other. , Mean- 
while, someone from Fordil'’s party fired 
a shot and Sarwar Khan was hit, The 
complainants’ party then retreated but the 
accused came across the pool and Fordil, 
who was armed with a spear, attacked 
Sher Mohammad of the complainants’ party 
and killed him on the spot. The remain- 
ing members of the complainants’ parly 
then hid themselves in their houses and 
the accused left the scene. A report was 
made to the police by Abdul Rahman 
Chaukidar and the facts mentioned above 


were stated therein. A large number of ` 


persons were sent up for trial but the 
Court convicted only thos who. were 
found to have injuries on them. The 
accused belong to Gurshin East and the 
complainants belong to Gurshin West. 
There is no doubt that the accused came 
from their village and attacked the com- 
plainants in the latter's village. The pro- 
secution witnesses are all agreed that it 
was Fordil who killed Sher Muhammad 
with aspear blow. There is no reason why 
any of them should have come forward to 
give false evidence against Fordil. I have 
no hesitation in holding that his conviction 
is correct. It is unnecessary to consider 
whether he was rightly convicted under 
s. 304, Part 2, Indian Penal Code, or not. 
The sentence imposed on him is by no 
means excessive. I, therefore, dismiss his 
appeal. 

The remaining appellants were obviously 
guilty of nothing more than stone throwing. 
It is not clear that any of them fired a gun- 
shot. 


the chest and there was a corresponding 
hole in his kurta. The medical witness 
could not, however, say with any certainty 
that this was a gun-shot wound. The re- 
maining injuries found on Sarwar, Ghulam 
Haidar, Muhammad Afzal and Ashraf were~ 


-in the nature of contusions and appeared 


to have been caused by stone throwing. 
An incised wound 3/8” x 1/16” and skin 
deep on the back of the index finger of 
Sarwar does not deserve any special notice, 
It cannot therefore be said that any of the 
remaining eleven appellants was guilty of 


Sarwar was found to have a wound «! 
3/8” x 3/16 x 1/2” on the right side of * 
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anything more than stone throwing. They 
were not held to be constructively liable 
for the offence of Fordil. Tt is not clear 
that any of them crossed the pool. They 
were captured on December 1, 1932, and 
were released on bail under the orders of 
this Oourt in July 1933. This has been in 
my opinion sufficient punishment for them. 

I accept their appeals to the extent of 
reducing the sentence in each case to what 
has already been undergone. The sentence 
of imprisonment imposed on Fordil under 
8, 147-148, Indian Penal Code, will, how- 
ever, stand. 

I would point out inthe end that only 
those members of an unlawful assembly 
can be convicted under s. 1483 who are 
actually armed with deadly weapons and 
noi the others. 


N. Appeal accepted. 


ee 


_ ALLAHABAD HIGH COURT 
Criminal Revision Application No, 374 
of 1934 

August 16, 1934 


> SULAIMAN, C.J. AND RAOHHPAL Sineu, J. 
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DAYA RAM-—APPLIGANT 


VEYSUS 
EMPEROR —OPPosITE PARTY 

Penal Code (Act XLV of 1860), s. 193—Witness 
examined in enquiry regarding headman of a village— 
Oath, if can be administered to witness—Conviction 
of witness under s, 193—Legality of. 

A Magistrate has no power to administer an oath to a 
person when he is examined asa witness before him 
in an enquiry regarding the headman of a village. The 


l- orders of a Magistrate in respect of such matters 


are executive orders and the accused cannot be convict- 
ed under s, 193, Penal Code. In the matter of Damma 
0), relied on. j 
Cr. R. App. from an order of the Sessions 
Judge, Jhansi, dated February 21, 1934. 
Mr. A. P. Dube, for the Applicant. 
The Assistant Government Advocate, 


=for the Crown. 


ah 


Judgment.—This is a revision by the 
appellant against his conviction under 
s. 193, Penal Code. The facts of the case 
are very simple. One Panna Lal was the 
headman of a village. The Police reported 
to a Magistrate against Panna Lal where- 


‘upon the Mngistrate held an enquiry during 


the course of which Daya Ram, a witness, 
was examined. He deposed in his state- 
ment that he had filed a complaint 
against Panna Lal under s. 500, Penal 
Code, and that on that complaint Panna 
Lal had been fined. It was found that 
this statement was false. Both the Courts 
below have held that Daya Ram has been 
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guilty of an offence under s. 193, Penal 
Code. The only question for determination 
in this case is whether the conviction of the 
applicant under s. 193, Penal Code, can 
be sustained. That will depend on a de- 
cision of a further question whether the 
‘Magistrate who examined him had power 
to administer oath to him. Section 45, 
Oriminal Procedure Code, empowers Ma- 
gistrates to make appointments of head- 
men. It may be assumed that a Magis- 
trate, may dismiss the headman when he 
is satisfied that he is not a fit person. But 
the principal’ question is whether he had 
power to administer oath to the accused 
when he was examined as a witness 
before him. In our opinion he had no such 
powers. The orders of a Magistrate in 
respect of such matters are executive orders 
as held in a ruling of this Court in 
In the matter of Damma (1). We are, 
therefore, clearly of opinion that the con- 
viction of the accused is bad and must 
be set aside. 

We accordingly allow the revision, set 
aside the conviction and sentence and 
direct that the accused be acquitted. 

Ne Revision allowed. 

(1) 29 A 583; A W N 1907, 168; 5 Or. L J 476, 


LAHORE HIGH COURT 
Oivil Revision Petition No. 425 of 1933 
March 15, 1934 
Jat Lat, J. 
SHAMSHER SINGH -PETITIONER 
VETSUS 
HARNAM DAS-AMAR CHAND JAIN-— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), 8.60 (c)— 
Agriculturist—House should be occupied by him as 
such for exemption from attachment. h 
Where the house in dispute is not occupied by 
the judgment-debtor asan agriculturist and he has 
other residential premises, it is not exempt from 
attachment 
y 


. R. P. of the order of the Senior Sub- 
ordinate Judge, Ambala, dated February 
21, 1933. 

Mr. Ram Lal Anand I, for the Petitioner. 

Mr. Tek Chand, for the Respondent. 

Judgment.—lt is obvious that the house 
in dispute has not been occupied by the 
petitioner as an agriculturist. It is sort of 
a shop where liquors used to be sold and 
other provisions. It is not deniel that he 
has other residential premises. I dismiss 
the petition with costs. 


N. Petition dismissed. 
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___ CALCUTTA HIGH COURT 
Civil Appeals Nos. 1696 and 1697 of 1930 

August 1, 1933 
PATTERSON, J. 

HEM CHANDRA BHADURI AND OTARRS — 

DrErenpants— APPELLANTS 
VETSUS 
PURNA CHANDRA SARKAR AND OTAERS 
— RESPONDENTS 

Evidence Act (I of 1872), ss. 48,11 and 13— Previous 
judgment not inter partes—Not res judicata— 
Admissibility of, in evidence—Purpose for which 
admissible. 

Under s. 43, Evidence Act read with ss, 11 and 13 a 
previous judgment which is not inter partes is 
admissible in evidence and although such a judgment 
does not operate as res judicata it ought to be treated 
asa piece of evidence to be used for certain limited 
purposes and to be taken into consideration along with 
the other evidence, if indeed any other evidence 
exists but in no case such a judgment which is not 
inter partes canbe dealt with to discuss the basis ‘of 
its decision, Ram Ranjan v. Ram Narain (4), Bitto 
Kunwar v. Kesho Pershad (5) and Gopi Sundari v. 
Khirode Gobinda (6), relied on, Gajju Lall v. Fatteh 
Lall (1) and Surendra Nath v. Broja Nath Pal (2), 
dissented from. 


C. A. from the appellate decree of the 
Second Oourt, Sub-Judge, Pabna, dated 
January 6, 1930. ; 

Messrs. Jatindra Nath Sanyal and Pro- 
bodh Nath Sanyal, for the Appellants. 

Mr. Bansorilal Sarkar, for the Res- 
pondenis. 


Judgment.—The lands that form the 
subject-matter of the suits out of which 
these appeals arise, are situated in Mauza 
Jagtala which at one time constituted or 
formed a part of a Patni taluk. As a 
result of a partition by the Civil Court, 
this Patni taluk was split up into a num- 
ber of Sahams, and possession was delivered 
in accordance with the partition thus 
effected in or about the year 1894. During 
the pendency of the partition proceedings 
in. the Civil Court, one of the co-sharer 
patnidars, namely Ishan Chandra Sarkar, 
granted a darpaini lease of his undivided 
24 gandas share in the patni to one Dina 
Bandhu Bhaduri, and it appears that some 
of the other co-sharer patnidars also granted 
darpaini lease of their respective shares 
at or about the same time. As a result 
of the partition, Saham No. 6 was allotted 
‘to the plaintiffs’ predecessor-in-interest Ishan 
Chandra Sarkar, and Dina Bandhu and 
after his death his sons Saroj Bandhu and 
Kumud Bandhu, thereupon entered into 
possession as darpatnidars. In consequence 
however of certain defects in the map and 
Chitta on which the partition was based, 
disputes arose between the darpatnidars 
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of Saham No. 6 and the darpatnidars of 
the two adjoining Sahamas, Nos. 9 and 14 
and this dispute formed the subject-matter 
of certain proceedings in the course of the 
“Petty Settlements” of Sahams Nos.9 and 
14 that were commenced at the instance 
of the patnidars of those Sahams in or 
about the year 1904. The final publica- 
tion of the Record of Rights of Saham No. 


9 took place on March 27, 1907, andthe ~ 


final publication of the Record of Rights 
of Saham No. 14 took place on July 24, 
1907. 


In the course of the Petty Settlement 
of Saham No. 14 certain plots of lands 
were treated as appertaining to Saham 
No. 6, and were therefore excluded from 
the Record of Rights of Saham No. 14. 
The darpatnidars of Saham No. 14 ac- 
cordingly instituted proceedings under 
s. 100, Bengal Tenancy Act, with a view 
to having the Record of Rights corrected, 
the proceedings in question being num- 
bered as Suits Nos. 1 and 7 of 1908. 
These suits were decreed by the Assistant 
Settlement Officer on March 21, 1908, but 
were dismissed on April 4, 1910, as a 
result of appeals to the Special Judge. 
The result of the order of the Special 
Judge allowing the appeals ought to have 
been the exclusion of the lands covered 
by the suits in question from the Record of 
Rights of Saham No. 14,but through some mis- 
take the corrections made by the Assistant 
Settlement Officer in favour of the dar- 
patnidar of Saham No. 14 were allowed to 
stand with the result thatthe darpatnidars 
of Saham No, 14 were somehow able either 
to obtain possession, or to maintain their 
existing possession, of the lands in question, 
in spite of the fact that the settlement 
records were (or ought to have been if 
it had not been for the mistake above 
referred to) against them. 


In respect of certain other plots oflands ~ 


which the darpatnidars of Saham No. ô 
had unsuccessfully claimed in the course of 
the settlement proceedings as appertaining 
to their Saham, the latter instituted two 
suits in the regular Civil Courts for de- 
claration of their title and for confirmation 


or recovery of possession. One’of these suits ` 


was instituted in January 1908 and was 
subsequently re-numbered as Suit No. 364 
of 1914, while the other one was instituted 
in March 1913, and was subsequently re- 
numbered as Suit No. 165 of 1914. In` 
Suit No. 364 the principal defendants were 
the darpatnidars of Saham No. 14 and 
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in Suit No. 365 the principal defendants 
were the darpatnidars of Saham No. 9, 
the lands to which these two suits re- 
lated, having been recorded at the Petty 
Settlements as- appertaining to Sahams 
Nos. 14 and 9, respectively. These two 
suits were tried together, and during their 
pendency the patnidar (viz. the 
plaintiffs in the present suit or their 
predecessors-in-interest), sued the darpat- 
nidars, (viz. the plaintiffs in those two 
suits), for arrears of rent, and having 
obtained a decree, they put the property 
to sale, and purchased it in execution on 
April 19, 1915. The sale was confirmed 
on March 30, 1916, and symbolical possession 
was delivered to the plaintiffs on January 
12, 1918. In spite of the fact that the 
darpatnidars’ title had been extinguished 
by the sale of April 19, 1915, the latter 
were, for some reason which is not apparent 
to me, permitted to proceed with their 
suits which they did but without success, 
those suits being dismissed by the trial 
Court on March 31,1919. It is furthera 
matter for surprise thatthe darpainidars 
were not only permitted to prosecute their 
suits after their title had been 
extinguished, but were even permitted 
to file and to prosecute appeals against 
the decrees by which their suits 
had been dismissed. The appeals were 
partially successful, the result being that, 
by its judgment dated August 9, 1920, the 
Appellate Court granted a declaration in 
respect of a portion of the lands in suit 
to the effect that the darpatnidars’ title 
had subsisted at the time of the suit, but 
had ceased to exist on March 30, 1916, 
the latter being the date on which the 
present plaintiffs’ purchase in execution of 
the decree obtained by them had been 


confirmed. The suits were, however, dis- 
missed in respect of the darpatnidars’ 
prayer for confirmation of possession or 


recovery of possession, the reason for this 
portion of the order being of course the 
fact that the darpatnidars’ title had been 
extinguished during the pendency of the 
suits. It should further be observed that 
what the Appellate Court actually did was 
to decide which trijunction point should 
be adopted in re-laying the Batwara map 
with a view to ascertaining whether the 
lands in suit apperbained to Saham No. 
6 orto Sahams Nos. 9 and 14, as the case 
might be, and todirect that the plaintiffs’ 
title be declared to have existed at the 


«a~ time of the suits, not in respect of any 


specified plots pf land, but in respect of 
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such portions of lands in suit as might 

be found to fall within Saham No. 6 on 

the Batwaraj map being relayed in the ; 
prescribed manner. | 

It is certainly a matter for surpriso that 

in spite of the protracted nature of this 

litigation between the darpatnidars of 

Saham No. 6 and the darpatnidars of Sahams 

Nos. 9 and 14 the present plaintiffs should 

have taken no steps to have themselves 

made parties to Suits Nos. 364 and 365, 

although they had purchased the property 
as far back as the year 1915, four years 
before the suits were dismissed by the trial 
Court, and five years before the appeals 
were disposed of. Their case is that they 
had no knowledge of these proceedings, but 
it is not necessary to consider the truth 
of this assertion nor to arrive at any de- 
finite finding on the point. . The District 
Settlement commenced in or about the year 
1919, and the proceedings were not con- 
cluded till the year 1922 or thereabouts. 
The Record of Rights as finally published is 
in favour of the present defendants, but 
this does not, in my opinion, raise any 
presumption in favour of the principal de- 
fendants in respect of their darpaini rights as 
against the present plaintiffs’ alleged patni 


rights. The fact of the defendants being 
in possession of the lands in suit 
came to their knowledge (so they 


alleged) for the first time in the year 
1925, and they thereupon instituted the 
suits out of which these appeals have arisen 
on April 16, 1926. ; f 
The suit out of which Appeal No. 1696 
of 1930 arises is Suit No. 3t of 1928, the 
principal defendants being the darpatni- 
dars of Saham No. 14, and the suit out 
of which Appeal No. 1697 of 1930 arises 
is Suit No. 35 of 1928, the principal de- 
fendants being the darpatnidars of Saham 
No. 9. In Suit No. 34 the lands in dispute 
have been described in Schedules Ka, Kha 
and Ga ofthe plaint. The lands discrib- 
ed in Schedule Ka are alleged by the 
plaintiffs to have formed part of the lands 
in respect of which title was found in 
favour of the darpatnidars in Suit No. 364 
of 1914. The lands claimed in Suit No. 35 
are alleged by the plaintifis to have 
formed the subject-matter of Suit No. 365 
of 1914, which was heard and decided along 
with Suit No. 364. The lands described 
in Schedule Kha of Suit No, 34 are alleged 
by the plaintifis to have formed part of the 
land to which Suit No. 1 of 1995 related, and 
those described in Schedule Ga are alleged 
by the plaintiff to be comprised within the 
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lands which form the subject-matter of Suit 
No. 7 of 1908. 

In the present proceedings no local in- 
quiry has been held, and no attempt has 
been made to re-lay the Batwara map 
with reference to the map prepared during 
the time of the District Seitlement. The 
plaintiffs have in fact relied entirely on 
the judgment of the trial Court in Suit 
No. 364 in respect of their claim to 
the lands of Schedule Ka of Suit No. 34, 
and on the judgment of the Appellate 
Court in Suit No. 365 (the same judgment 
as that in Suit No. 364), in order to establish 
their claim to the lands of Suit No. 35 
while in respect of the lands of Schedule 
Kha and Ga of Suit No. 34 they have relied 
entirely on the judgment of the Appellate 
Court in Suits Nos. 1 and-7 of 1908, respec- 
tively. Some other oral and documentary 
evidence was produced on the side of the 
plaintiffs but very little importance appears 
tohave been attached to such evidence by 
the plaintiffs themselves, and no reliance 
has been placed thereon by either of the 
Courts below. The position is therefore 
that the success or failure of the plaintifis’ 
suit depends in the first instance on the 
legal effect of the judgments referred to 
above. 

What the Courts below did was, in the 
first instance, to accept the plaintiffs’ con- 
tention that the judgments referred toabove 
were binding on the principal defendants, 
and were indeed conclusive on the question 
of title. The Courts below then proceeded 
to consider whether the plaintiffs had 
succeeded in showing that the lands claim- 
ed in the present suits were covered by 
the judgments and decrees of the Appellate 
Courts in Suits Nos. 364 and 365 of 1914 
and in Suits Nos. 1 and 7 of 1908. The 
trial Courtheld that certain parts of the 
lands claimed by the plaintiffsin the present 
suits, were covered by those jadgments 
and decrees, and accordingly decreed both 
the suits in part. The lower Appellate 
Court agreed in the main with the trial 
Court, but modified the findings in respect 
of some of the plots claimed in the present 
suits and alleged by the plaintiff to 
be covered by the judgments and 
decrees in the Appellate Court in the pre- 
vious suits referred toabove. The principal 
defendants have now appealed to this Court 
and have challenged the judgment and 
decree of the Courts below, mainly on the 
ground that the plaintiffs have failed to 


prove their alleged title, and also on certain 
other grounds, 
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In my opinion both the appeals must be 
allowed on the first ground, referred to 
above. Both the Courts below have treated 
the decisions of the Appellate Courts in suits 
Nos, 364 and 365 of 1914, and in Suits Nos. 1 
and 7 of 1908 as being binding on the princi- 
pal defendants, the latter having been parties 
to those decisions. They have in fact, though 
perhaps not in so many words, held that 
those decisions operate as res judicata on the 
question of title. Iam of opinion that the 
Courts below were clearly wrong in taking 
sucha view and for various reasons, In 
the first place the provisions of s. 11, Civil 
Procedure Code, do not apply in terms to 
the proceedings in question inasmuch as 
the present plaintiffs were not parties to the 
former suits. It has been suggested on be- 
half of the plaintiffs that the latter in some 
way or other were representatives of the 
darpatnidar of Saham No. 6 who were the 
plaintiffs in Suit Nos. 364 and 365, and the 
defendants in Suits Nos. 1 and 7. But it 
is clear from the findings of the Courts 
below that thesale at which the plaintiffs 
purchased the property wasa rent sale and 
that what the plaintiffs got by the purchase 
was the darpatni itself and not merely the 
right, title and interest of the judgment-deb- 
tors. Both the Courts below have found on a 
consideration of the entire evidence includ- 
ing the sale certificate, that the proceedings 
which resulted in the purchase of the pro- 
perty, were proceedings between the entire 
body of landlords and the entire body ofte- 
nants, and this isa finding of fact which can- 
not be called in question in this Court. 


The darpatni rights having been acquir- 
ed by the patnidars, they have merged inthe 
paini right, and this being so, it must be 
held that these suits have been brought by 
the plaintiffs solely in their capacity as 
patnidars and not in any way as the repre- 
sentatives or successors-in-interest of the 
former darpainidars. Moreover, even if by 
their purchase the plaintiffs had only ac- 
quired the right, title and interest of the 
darpatnidars, and even if it were held that 
there had been no merger and that the 
plaintiffs were entitled to the benefit of the 
findings on the question of title arrived at 
on appealin Suits Nos. 364 and 365, the 
plaintiffs would not be entitled toa decree for 
possession in the present proceedings inas- 
much as it was held on appealin Suits Nos. 
364 and 365 that the darpatnidars were not 
entitled to a decree for possession. The 
plaintiffs cannot have it both ways: they 
cannot, as representing darpainidars, get 
the benefit of the decision on the question 
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of title arrived at by the Appellate Court in 
Suites Nos. 364 and 365 without at the same 
time being debarred from obtaining posses- 
sion under theterms of the very judgment 
and decree in which that decision was 
incorporated. Again it is abundantly clear 
that if the darpatnidars had been unsuccess- 
ful in Suits Nos. 364 and 365 of 1914, or in 
Suits Nos, 1 and 7 of 1908, the plaintiffs, as 
patnidars, would not have been bound by 
the decisions arrived at in those suits, not 
having been parties thereto. Forthese and 
other reasons it must be held that the judg- 
ments and decrees referred to above do not 
operate as res judicata in respect of the 
present proceedings, and the principal 
defendants in the present proceedings, 
although they were parties to the former 
proceedings, arein no way bound by the 
decisions arrived at in those proceedings. 

Tt has been further contended on behalf 
of the appellants that ifthe judgments and 
decrees in Suits Nos. 364 and 365 of 1914, 
and in Suits Nos. 1 and 7 of 1908, do not 
operate as res judicata, they arejnot admissi- 
blein evidence at all. It appears to have 
been at one time held by this Court that a 
previous judgment which was not inter 
partes could not in any circumstances be 
admitted in evidence in any subsequent 
proceedings vide Gajju Lall v. Fatteh Lall 
(1) and Surendra Nath v. Broja Nath Pal (2). 
It was, however, pointed out by a Full Bench 
of this Court in Tepu Khan v. Rajani 
Mohan Das (3) that those decisions had been 
materially qualified by the observations 
made by their Lordships of the Privy 
Council in Ram Ranjan v. Ram Narain (4) 
and Bitto Kunwar v. Kesho Pershad (5) and 
in recent years the tendency has been to 
admit such judgments in evidence under 
certain circumstances and for certain limit- 
ed purposes, under the provisions of s. 43, 
Evidence Act, read with ss. 11 and 13 of that 
Act, vide the decision of this Court in the 
case of Gopi Sundariv. Khirode Gobinda (6). 
This being the present state of the law it 
seems to me thatthe judgments in question 
have been rightly admitted and that al- 
though they do not operate as res judicata 
they ought to be treated as pieces of evidence 
to be used for certain limited purposes and 


(A) 6 0171; 60 L R 439, 

2) 13 0352. 

(3) 25 O 522; 20 W NGO. 

Ko 22 O 533; 291 A60; 6 Sar. 530; 5 MLJ 7 
0 


(P 0). 
we (5) 19 A 277; 24 TA 10;7 Sar, 131; 1 O W N 265 


i @) 82 Ind. Oas, 99;"A LR 1925 Oal. 194; 2880 W N 
42, 
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to be taken into consideration along with 
the other evidence if indéed any other evi- 
dence exists. The lower Appellate Court - 
has however gone far beyond this, and has 
discussed for example, the basis of the 
decisions arrived at by the Appellate Court 
in Suits Nos. 364 and 365, and has come to 
the conclusion that the reasons given in the 
judgment of that Court in support of its deci- 
sion were sound, and that the decision arriv- 
ed at was the right decision. This is clearly 
not the proper way of dealing with a judgment 
not inter partes, which does not operate as 
res judicata and which has been received 
only for certain limited purposes. 

I have indicated above the very peculiar 
nature of the decision arrived at by the Ap- 
pellate Court in Suits Nos. 364 and 365, and 
itseemsto me that having regard to the 
circumstances in which that decision was 
arrived at and the nature of the decision 
itself, it is of no value whatever in arriving 
ata decision regarding the present plaintiffs’ 
title to the lands described in Schedule Ka 
of Suit No. 34 orto the lands to which Suit 
No. 35 relates. As regards the effect of the 
decision of the Appellate Court in Suits 
Nos. i and 7 of 1908, this was merely a 
decision on the question of possession and 
its effect wasthe same as an entry in the 
Record of Rights regarding possession, that 
is to say, its effect was to entitle the dar- 
patnidars of Saham No. 6 who were the 
principal defendants in those suits, to the 
benefit ofthe presumption regarding their 
possession that would have arisen out of an 
entry recorded in their favour in the finally 
published Record of Rights. This presump- 
tion would, however, have been of little value 
to the darpatnidars in respect of the ques- 
tion of their title to the lands covered by 
that decision, and the decision is in my 
opinion of no value whatever so far as the 
present plaintiffs who are the darpatnidars 
are concerned. 

The result is that the plaintiffs must be 
held to have failed to establish their title, 
and for this reason alone their suits must 
be dismissed. In these circumstances it is 
not necessary to consider the other points 
that h:ve been urged on behalf of the ap- 
pellants. On the questions of limitation, 
acquisition of title by adverse possession 
and absence of notice under s. 167, Ben- 
gal Tenancy Act, I may, however, remark 
that those points have been decided in 
favour ofthe plaintiffs by both the Courts 
below, and I see no reason to doubt the 
correctness of the findings on those points 
arrived at by those Courts. The plaintiffs 
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having failed to prove their title the appeals 
are allowed, the judgments and decrees 
of both the Courts below are set aside, and 
both the suitsare dismissed with costs in 
all Courts. Leave tio appeal under s. 15 of 
the Letters Patent has been asked for and 
refused. 
D. Appeals allowed, 


RANGOON HIGH COURT 
Civil Miscellaneous appes No. 122 of 
193 


February 22, 1934 
Ba U AND Suaw, JJ. 
MAUNG KYAW-— APPELLANT 
versus 

MA DAUNG AND ANOTHER — RESPONDENTS 

Letters of administration — Proceedings for— 
Status of parties, who alone are entitled to inherit, 
pes ain of adoption, if can be considered by 

OUTE. 

Tf on the status of the respondents being 
proved in proceedings for grant of letters of adminis- 
tration they will be the only people entitled to inherit 
the estate of the deceased, the Court is justified in 
going into the question of the adoption of the res- 
pondents. 

[Case-law referred], 

from an order of the District 
Judge, Kyaukse, dated Sept8mber 7, 1933. 

Mr. Shu Mg,. for the Appellant. 

Mr. Gwa Aung, for the Respondents. 

Ba U, J—One Daw Ket, a Burman 
Buddhist and a native of Sadaungnge 
village, Kyaukse District, died in the month 
of February 1932. On her death the res- 
pondents applied for letters of administra- 
tion to her estate on the ground that they 
were her keittima adopted daughters, and 
that, therefore, they were the only persons 
fit and proper to administer her estate. 
Their status was denied by the appellant 
who alleged that he being the nearest 
surviving relative of the deceased, wasthe 
only person who: was entitled to get letters 
of administration. On these allegations 
the trial Oourt went into the question of 
adoption and found that the respondents 
had proved their status. In accordance 
with that finding he granted letters of 
administration tothe respondents. 

It is now urged before us that the trial 
Court has erred in going into the ques- 
tion of adoption. The learned Advocate 
for the appellant contends that the ques- 
tion of adoption should have been left to 
be fought out in a regular suit. In sup- 
port of his contention he draws our atten- 
tion to the cases of Ma Tok v. Ma Thi (1), 
Ma Kyin v. Ma Shwe Hmi (2) and Shwe 


(1) 3 Ind, Oas. 719; 5 LB R78. 
(2) 36 Ind. Cas. 262; A I R 1917 (LB) 142 


153 10 


Yin v. Ma On (3). What the learned Judges 
intended to lay down and, in fact, what 
they did lay down,.in these cases, was ex- 
plained by a Bench of the late Chief Court 
of Lower Burmain the case of Aung Ma 
Khaing v. Mi Ah. Bon (4), the head-note of 
which is in these terms : 

“The respondent applied for Letters of Adminis- 
tration to the estate of her full sister Ohi Ma Pru, 
deceased. The appellant opposed the application 
alleging that she (the appellant) was the adopted 
daughterof the deceased: 

Held: that inasmuch as respondent would not be 
entitled to any part of the estate if the adoption 


of appellant was proved, the District Judge in © 


going into the question ofthe adoption of appel- 
lant had correctly interpreted the ruling in Ma Tok 
v. Ma Thi (1 

This decision is in consonance with 
the decision of this Oourt in the case of 
Maung Tin. v. Mg Po Htoo (5), In the pre- 
sent case, if the status of the respond- 
ents is proved, they would be the only 
people entitled to inherit the estate of the 
deceased, Daw Ket. Therefore, we are, 
clearly of opinion, thatthe trial Oourt was 
perfectly justified in going into the ques- 
tion of adoption. (His Lordship after con- 
sidering the evidence on the point of 
adoption continued). 

In these circumstances we agree with 
the trial Court that the status of Ma Daung 
is proved beyond doubt. In the case of 
the other respondent, Ma E Myin the evi- 
dence to prove her status as the keittima 
adopted daughter of Daw Ketis not so 
strong as the evidence adduced by Ma 
Daung. Since Ma Dauug, whose status is 
proved beyond doubt, admits that Ma E 
Myin was also an adopted keittima 
daughter of Daw Ket, there is no reason 
why her admission should not be accepted 
as proving the status of Ma E Myin. For 
all these reasons we uphold the decision of 
the trial Court and dismiss the appeal with 
costs, three gold mohurs. 

Shaw, J. - I agree. 


N. Appeal dismissed. 

(3) 45 Ind. Cas. 935; AIR 1919 (L B) M4; 9 LB 
y Dis Ind. Oas. 737; A I R 1918 (L B) 100; 9 LB R 
x 103 Ind. Cas.22; A I R 1927 Rang. 192; 5 R 
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LAHORE HIGH COURT 
Criminal Appeal No. 294 of 1934 
April 20, 1934. 

AGHA HAIDAR, J. 

KULDIP CHAND——COoNVIOT—ÅPPELLANT 
VETSUS 
EMPEROR — Opposirs PARTY 

Criminal trial—Confession fourteen days after arrest 
and retracted before trial—Conviction of co-accused 
on it—Legality of—Explosive Substances Act (VI of 
1908), s. 4 (b)—Possession under-—-Nature of. 

Confession made 14 days after arrest by the Police 
and retracted at the earliest opportunity before the 
trial Magistrate has no evidentiary value as against 
the co-accused. 

In order to constitute an offence under s. 4 (b), 
Explosive Substances Act, possession must be cons- 
cious and intelligent possession and not merely the 
physical presence of the accused in proximity or 
even in close proximity of the offending object, 

Or. A. from an order of the Additional 
District Magistrate, Lahore, dated Janu- 
ary 31, 1934. 

Mr. Ram Lal Anand II, for the Ap- 
pllant. 

Mr, Mohammad Amin Khan for the 
Government Advocate for the Crown. 


dJudgment.— Four persons, namely 
Kuldip Chand, Mul Raj, Lahori Mal and 
Ram Dev were placed before a First Class 
Magistrate exercising enhanced powers 
under s. 30, Criminal Procedure Code, to 
take their trial under s. 4, cl. (b) Ex- 
plosive Substances Act (VI of 1908), They 
have been convicted and sentenced to vari- 
ous terms of imprisonment, the sentence of 
Kuldip Chand being two years’ rigorous 
imprisonment. Kuldip Chand has filed an 
appeal to this Court through Mr. Ram Lal 
Anand II and the case was argued before 
me at considerable length. Lahori Mal, 
convict, is the pivot of the case and his 
activities have to be very carefully scru- 
tinised, 
come out of jail after serving a sentence 
of imprisonment under s. 411, Penal Code. 
He seems to be on friendly terms with 
the police, and, as the evidence on` the 
record shows, he has become a spy anda 
Police informer. This being so, a great 
deal of disfavour attaches to the part 
which he has played as an informer in the 
present case. 

Somewhere about the middle of Octo- 
ber 1933, Lahori Mal met Rajindar Singh, 
constable, ©. I. D., P. W. No. 19, in 
Gumti Bazar. He asked him if there was 
any fresh news. The significance of this 
question when put by a policeman to 
an ex-convict, is well-known and hence 
both of them knew what was meant. 
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purpose of burying it. 


I gather that he had recently . 
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Lahori Mal is said to have stated that he 
had fresh news and that he could only com- 
municate it to some responsible police officer 
On October 17, Lahori Mal was introduced, 
by Rajindar Singh, constable, to Lala 
Sant Ram, Inspector of Police, C. I. D., 
P. W. No. 3, at his house. Lahori Mal 
is alleged to have informed the Inspector 
that Kuldip Chand, accused, and his 
party wanted to throw a bomb (action) at 
Montgomery Hal] where Europeans usually 
assemble, that Kuldip Chand had asked 
him to join the party but he had declined 
as he had recently been released from 
jail after serving out aterm of imprison- 
ment. As a result of the arrangement it 
was agreed between the Inspector and 
Lahori Mal that the latter would communi- 
cate to him news about the bomb, on 
October 29, information was conveyed to 
Sant Ram through Rajindar Singh that 
Kuldip Chand's bomb had been received 
and that the party would go ina tonga at 
about 9 p. m., to the canal bank for the 
On receipt of this 
information at about 7-30 a number of 
police officers posted themselves in the 
neighbourhood of the Charing Cross and 
the Victoria Gate. At about 8-45 P. m. 
a tonga came from the side of Queen's 
statue, in which Mul Raj was occupying 
the front seat while Kuldip Chand was 
sitting behind. Lahori Mal was following 
on a bicycle. At a given signal the tonga 
was stopped andits occupants were detain- 
ed and searched. The metal container, 
Ex. P-8, was found lying in the tonga 
near the feet of Kuldip Chand on the 
projection. Lahori Mal disappeared from 
the scene and the two accused and the tonga 
were taken to the Civil Lines police station 
The person of Kuldip Chand was search- 
ed anda knife, Ex. P. 0-2, and a razer, 
Ex. P. C-l, were found. In his cross- 
examination Hira Lal, foot constable, P. 
W. No. 4, stated that the metal-container, 
Ex. P-8, was almost completely under the 
seat but the flap of the seat was resting 
on the edge of the container. He again 
stated that the flap covered Ex. P. 8 
entirely. He further explained that the 
container was not visible but one could 
see from its bulging out that there was 
some article behind the flap. Lahori Mal 
and Ram Dev, who, according to the 
prosecution, were also the occupants 
of the tonga but who dropped somewhere 
on the way, were both arrested. On Nov- 
ember 13, 1933, some 14 days after his 
arrest, Ram Dev who is aged 19 years 
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made his confession, Hx. P-R, and P. R-1, 
before Mr. Disney, Magistrate. In this 
confession he implicates himself and all 
his co-accused. When the trial of the 
present case began on November 29, 1933, 
and P. W. No. 1 was being examined, 
Ram Dev made a statement in Court that 
his confession was made under the influ- 
ence of the police and that it was not 
voluntary. On December 8, 1933, he was 
asked by the Magistrate under s. 342, 
Criminal Procedure Code, if he had made 
the confession Ex. P-R and P. R-l, be- 
fore Mr. Disney on November 13. His 
answer was “Yes,” but “I am not pre- 
pared to state whether the confession re- 
eorded is true and correct or not.” To 
the question “Did you make this confes- 
sion under any threat or inducement by 
the police?” he answered “I cannot ans- 
wer this question at present. I will make 
statement on this point later on after 
consideration.” On January 10, 1934, in 
a further statement, in answer to the 
question “Was the confession made by 
you before Mr. Disney voluntary, genuine 
and correct ?” he answered “Yes, the con- 
fession is true and correct. This is my 
final decision after consideration.” 

A great volume of evidence was recorded 
about the purchase of the various in- 
gredients of the bomb and other matters 
which will presently be noted. Some 
technical evidence was also produced in 
order to prove the dangerous character of 
the bomb. So far as Kuldip Chand is 
concerned, the case for the prosecution 
depends mainly upon the confession of 
Rain Dev, the evidence of the’ recovery of 
the bomb from the tonga and the associa- 
tion of accused Kuldip Chand with the 
other accused. I may point out at the 
outset that no evidence whatsoever has 
been produced to indicate that Kuldip 
Ohand purchased. any of the materials 
which were used in the manufacture of 
the bomb or the container, Ex. P-8 

So far as the confession of Ram Dev 
is concerned, I have noted in detail the 
circumstances surrounding it. Ram Dev 
appears to have been arrested shortly 
after the tonga was held up near the 
Victoria Gate. For 14 days he kept silent 
and then made his confessional statement. At 
the earliest.opportunity when he was brought 
in the presence of the trial Magistrate 
he retracted the confession and said that 
it has been made under the influence of 
the police. He was wavering almost up to 
the last. Whatever the value of this con- 


153 10 


fession may be against Ram Dev, as to 
which I express no opinion, in my judg- 
ment, having regard to all the circnm- 
stances which surround it, its evidentiary 
value is practically negligible as against 
his co-aceused Kuldip Chand and it 
would be extremely unsxfe to base a 
conviction upon it, The recovery of Hx. P-8 
is no doubt genuine and the Police officers 
acted with commendable vigilance and zeal 
when they stopped the tonga, recovered 
the container, Ex. P-S, from it and arrested 
the occupants. But this alone is not 
sufficient to prove the guilt of the appellant 
Kuldip Chand. Possession in such cases 
must be possession with knowledge, Dulla 
Singh v. Emperor (1). It must be con- 
scious and intelligent possession and not 
merely the physical presence of the ac- 
cused in proximity or even, in close 
proximity of the offending object. Those 
important elements which go to make up 
an offence under s. 4 (b), Explosive Sub- 
stances Act have not been proved. Bvi- 
dence has been led on behalf of the 
prosecution to indicate that the accused 
Kuldip Chand had some sort of connection 
with Ex. P-8, but I shall presently show 
that this evidence, even if true, falls con- 
siderably short of such.proof of possession 
as is required by the law. (His Lord- 
ship discussed evidence, and continued). 
The evidence of Mohammad Din, P. W. 
No. 7, is important. It was his tonga 
which was held up by the police on Oc- 
tober 29. He says that on October 29, 
at about 8-30 P. m.. Ram Dev, accused 
came to him and asked him 
to accompany him. He agreed. On 
enquiry he was told that the tonga would 
be taken towards the “Zoo”. Ram Dev 
entered the tonga which was driven to 
Gumti Bazar. On reaching near the 
Gumti Bazar Chauk, Lahori Mal met them 
and both Ram Dev and Lahori Mal went 
into a galli and asked him to wait in the 
bazaar. After five or six minutes all the 
four accused came to the tonga. Lahori 
Mal had a bicycle and was carrying 
the metal container, Ex. P. 8, which he 
put under the back seat of tae tonga. 
The remaining three accused, namely, Ram 
Dev, Mul Raj and Kuldip Chand, got 
into the tonga, Mul Rajoccupying the front 
seat while the other two took the back seat 
and Lahori Mal followed them on a bicycle. 
When the tonga reached Macleod Road 
Ram Dev got down and went away. He 


(1) 109 Ind. Oas. 203; A I R1928 Lah. 272; 29 Or, 
L J 481; 9 Lah. 531. 
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then tells us how the tonga was stopped 
by the police and the bomb, Ex. P-2, was 
taken out of the metal container, Ex. 
P-8. 

I have no doubt that the statement of 
this witness is correct and he has given- 
a true version of the affair. I sent for the 
container, Ex. P-8, and find that it is an 
ordinary oblong shaped tin case bearing 
the name of a certain brand of tea. Lahori 
Mal was carrying this box when he joined 
the tonga at the gali with the bicycle and 
it was he who put itin the tonga. There 
is no evidence whatever to show that 
Kuldip Chand knew anything at all about 
the contents of the container, Ex. P-8. I 
have already noted that there is not an 
iota of evidence connecting Kuldip Chand 
with the purchase of any one of the 
ingredients or other materials which con- 
stitute the bomb or the container. There 
cannot be any doubt that Lahori Mal was 
acting in concert with the Police and was 
desirous of implicating Kuldip for rea- 
sons best known to himself. It was easy 
enough for him, therefore, to smuggle this 
innocent looking tin box into the tonga 
into which Kuldip Chand with others 
happened to be sitting. It is also import- 
ant to note that when the police held up 
the tonga, Lahori Mal disappeared. Kuldip 
Chand apparentiy used to have his clothes 
washed at Lahori Mal's laundry and it is 
possible that they got to know each other 
but to say that because of this kind of 
association Kuldip Chand must be taken 
to have been in the confidence of Lahori 
Mal to such an extent that he participated 
in the manufacture of bombs with him 
or in carrying these engines of destruction 
for or on behalf of Lahori Mal is a pro- 
position which would require much more 
cogent evidence than that .produced in 
the present case, to support it. The evi- 
dence on the record is insufficient to prove 
that Kuldip Chand knew anything at all 
about the contents of Ex. P-8, or was in 
possession of the same in the eye of the 
law. I have quoted the authority of Dulla 


Singh v. Emperor (1), and I have 
further ventured to give my own 
amplifications of the language which 


on that occasion was used by my learned 
and distinguished colleague. In my opin- 
ion, having regard to the whole history 
of the case and the circumstances sur- 
rounding it, there is a strong element of 
doubt as regards the criminality of 
Kuldip Chand. I, therefore, give him 
the benefit of doubt and, setting aside 
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his conviction, and sentence, order that he 
be released forthwith. 

D. Appeal accquitted, 


CALCUTTA HIGH COURT 
Civil Appeal No, 671 of 1932 
April 20, 1934 
M. O. Guoss AND McNarr, JJ. 
MAHENDRA CHANDRA: AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VETSUS 
LABANYA KUMAR ROY AND OTHERS — 
RESPONDENTS 

Contract Act (IX of 1872), s. 251—Partnership— 
One partner executing promissory note-—Money bor- 
rowed for firm and used by firm—Liability of all 
partners. 

All the partners of a frm are liable on a promis- 
sory note drawn by one partner where the money is 
borrowed for the firm and used for the firm. Kar- 
mali Abdulla v. Karimji Jiwanji (1), relied on. 

C. A. from decree of the Sub-Judge, 
Third Additional Court, Sylhet, dated 
September 14, 1931. 

Mr. Hemendra Kumar Das, for the Ap- 
pellant. 

Mr. Benoyendra Nath Palit, for the Res- 
pondents. 

Judgment.—This is an appeal by de- 
fendants Nos. 2 and 3 in a money suit. 
Plaintiff's case was that defendant No. 1 
was a managing partner of a joint family 
business of which his brother defendant 
No. 3 and his cousin, defendant No. 2, 
were partners and that as the managing 
partner of the business, defendant No. 1 
borrowed a sum of Rs. 700 from the plain- 
tiffs and applied the money tothe use of 
the business. Certain payments were made 
from time to time. Ultimately defendant 
No. 1 executed a fresh promissory note 
for Rs. 890. Defendant No. 1 did not cone 
test the suit. Defendants Nos. 2 and 3 
contended that there was no joint family 
business and that no money was borrowed 
from the plaintiffs for any such business 
by defendant No. 1. The trial Court ac- 
cepted the defence, decreed the suit ex 
parte against defendant No. 1 and dis- 
missed it with costs against defendanis 
Nos. 2 and 3. In appeal the learned Sub- 
ordinate Judge found that there was a 
joint family business of the three defend- 
ants, that defendant No. 1 who was a 
partner of that business borrowed the 
money for the firm and the money was 
actually entered in the books of the firm on 
the very day that it was borrowed and 
that it was for use of the firm. Defendant 
No. 1, however, alone executed the promis- 
sory note. The question is whether on 


» 
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these facts the learned Subordinate J udge 
was correct to hold that defendants Nos. 2 
and 3 are liable for the money. Sec- 
tion 251, Contract Act, reads as follows: 

“Each partner who does any act necessary for, or 
usually done in, carrying on the business of such 
a partner as that of which he isa member binds his 
co-partner to the same extentas if he were their 
agent duly appointed for that purpose.” 


A partner of a business may draw bills 
of exchange and sign promissory notes on 
account of the partnership. In the case of 
Karmali Abdulla v. Karimji Jiwanji (1) 
decided by their Lordships of the Judicial 
Committee, there were two merchants of 
Mauritius who agreed to do business in 
partnership in sugar. The purchases were 
commenced by bills of exchange drawn 
partly by one partner Karim and partly by 
the other partner Rashid on a merchant of 
Bombay. Afterwards Karim paid up the 
amount for which he had drawn the bills 
of exchange. But Rashid having become 
an insolvent did not pay up his share. 
Thereupon the merchant sued Karim and 
their Lordships held that Karim was liable 
to pay the balance of the debt although the 
bills of exchange had been drawn by his 
partner Rashid. It is, therefore, clear that 
though the promissory note was drawn by 
one partner, as the money was borrowed 
for the firm and used for the firm, all the 
partners are liable for the debt. This 
suit was based not on the promissory note 
but on the consideration for which the pro- 
missory note was given. In the result the 
appeal fails and is dismissed with costs. 

N. Appeal dismissed. 
(1) 26 Ind. Oas. 915; AI R 1914 P 0132; 42 LA 


48; 39 B261;17 ML T35; 2L W133; 17 Bom. 
L R 103; 190 W N 337; 13A LJ 121; 21 OL J 


-122; 28 M L J 515; (1915) M W N 606 (P O). 





_ BOMBAY HIGH COURT 
First Civil Appeal No. 145 of 1933 
March 12, 1934 

Bgavmont, C, J. AND RANGNEKAR, J. 

HIRANAND KHUSHIRAM KIRPALANI— 
APPELLANT 
: VETSUS 

SECRETARY or STATE—RESPONDENT 

City of Bombay Municipal Act (III of 1888), ss. 305, 
489, 491—Crown, if bound by provisions of ss. 305, 
489, 491—Interpretation of Statutes—Act of Parlia- 
ment— Crown, if bound. 

The fact that the Orownis bound by provisions 
contained in the chapter relating to Munici- 
pal taxation, Oity of Bombay Municipal Act 
does not lead to any inference that it was in- 
tended that the Crown should be bound by provi- 
sions in another chapter dealing with the regulation 
of streets. Therefore, the Crown is not bound by the 
provisions of ss, 305, 489 and 491 as they do not 
expressly or by implication refer to the Crown, The 
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intention that the Crown should be bound or has 
agreed to be bound must clearly appear from the 
languege andfrom the nature of the enactment, 
Secretary of State-v. Mathurabai (2) and Ganpat 
Putaya v, Collector of Kanara (5), followed, Hornsey 
Urban Council v, Hennell (4), referred to, Bell v. 
Municipal Commissioners for the City of Madras (3), 
dissented from. 

It is a universal rule of construction that the 
Crown is not bound by an Act of Parliament unless 
named therein expressly or by necessary implication. 

F.C. A. from the decision of- the Chief 
Judge, of Oourt of Small Causes, Bombay, 
in Municipal Reference No. M-27 of 1933. 

Messrs. K. MeT. Kemp and Crawford, for 
the Appellant. 

Messrs. Jamshed Kanga and C. M. 
Eastley, for the Respondent. 

Beaumont, C. J.—This is an appeal 
from the judgment of the Chief Judge 
of the Small Cause Court at Bombay, given 
on a matter referred to him under s. 503 
of the City of Bombay Municipal Act, 18883 

The facts are not in dispute. The Secre- 
tary of State for India is the owner of 
certain land fronting, adjoining or abutting 
on a private street off Colaba Road, Bombay, 
and a notice was served upon him requiring 
him to do certain work in connection with 
the levelling, draining and lighting of the 
private street. That work was not done 
by the respondent, but was carried out 
by the appellant, the Municipal Com- 
missioner of Bombay; and in these :pro- 
ceedings the Commissioner seeks to recover 
the proportionate costs of that work from 
the respondent as the owner of premises 
situate in the private street. The respon- 
dents contention is that the City of 
Bombay Municipal Act, 1888, does not bind 
him as representing the Crown, and that 
contention was upheld by the learned 
Chief Judge of the Small Cause Court. 

The relevant provisions of the Act giving 
rise to the claim are as follows: Under 
s. 305 it is provided that if any private 
street be not levelled, metalled or paved, 
sewered, drained, channelled and lighted 
to the satisfaction of the Commissioner, 
he may require the owners of the several 
premises fronting or adjoining the said 
street or abutting thereon to do the work. 
Then gs. 489 provides that if the work is 
not done in accordance with the requisition, 
the Commissioner, may do the work him- 
self or cause it to be done, and the 
expenses are to be paid by the person to 
whom the requisition wasaddressed. Then 
s. 491 deals withthe method of recovering 
those expenses; they are to be paid on 
demand, and if notso paid, they can be 
recovered by distress and sale of the goods 
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and chattels of the defaulter. The ques- 
tion which arises on this appeal, is a pure 
question of Jaw, namely, whether the Crown 
is bound by those sections of the City 
of Bombay Municipal Act, 1888. 

Now, the general rule established by many 
English cases is that the Crown is not 
bound by an Act of Parliament unless 
named therein expressly or by necessary 
implication. That rule, it has been held, 
does not apply where the Act is made 
for the public good, the advancement of 
religion and justice, the prevention of 
fraud, or the suppression of injury and 


. wrong; and it is suggested by Mr. Kemp 


on behalf of the applicant that this statute, 
so far as the improvement of private streets 
is concerned, is an Act made for the public 


- good, and therefore within the exception. 


But Iam unable to accept that view. The 
question which arises is not whether the 
Municipal Commissioner can do the re- 
quisite work, but who is to pay for it, 
and at the most,so far as the public is 
concerned, it is a question whether the 
expenses are to be borne by the public 
of Bombay or by the wider public re- 
presented by the Secretary of State for 
India. It seems to me that the question 
cannot besaid to be a matter affecting 
the public good. 

Mr. Kemp’s next point is that the Crown 
is by necessary implication named in this 
Act. Now, it is no doubt clear that some 
of the provisions of the Act do bind the 
Crown. The provisions relating to Muni- 
cipal taxes included in Chap. VII, in 
my opinion, bind the Crown, where not 
expressly excepted. That, I think, is the 
general effect of the‘ sections in that 
chapter. But the fact that the Crown is 
bound by provisions contained in the 
chapter relating to Municipal taxation does 
not lead to any inference that it was in- 
tended that the Crown should be bound 
by provisions in another chapter dealing 
with the regulation of streets. If any 
inference is to be drawn from the fact 
that the Crown is mentioned in one set 
of sections.and is not mentioned in another 
set of sections, it would be that the Crown 
is not intended to be bound by the latter 
set of sections. Compare the English case 
of Perry v. Hames (1) where it was held 
that s 2, Prescription Act (2 and 3 
Will. IV, C. 71), which deals with easements 
other than the easement of light, does 
bind the Crown because the Crown is 
mentioned therein, but that s. 3 which 

(1) (1891) 1 Oh, 658, 
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deals with the easement of light does not 
bind the Crown which is not mentioned 
therein. It is no doubt also true that in 
one section of the City of Bombay Muni- 
cipal Act, viz, 8. 299, which deals with 
the acquisition of vacant land and is 
included in the same chapter ass. 305, the 
Crown is referred to in sub-s. (2), and is 
expressly exempted from the general opera- 
tion of the power given by sub-s. (1). 
But, I think that exemption was inserted 
ex majore cautela because it applies not 
only to the Crown but to certain 
Corporations as well. It seems to me that 
reading the relevant sections of the Act, 
namely, ss. 305, 489 and 491, and reading 
them in the light of the general rule that 
the Crown is not bound unless specially 
named, full effect can be given to all 
the provisions included in thcse sections 
and that it is impossible to say that 
some of those provisions can have no 
effect given to them unless it be held 
that the Crown is bound. If that pro- 
position is true, I fail to see how it can 
be said that the Crown is bound by 
necessary implication, and it is certainly not 
bound expressly. 

We have been referred to a good many 
cases. It is clear from the decision of this 
Court in Secretary of State v. Mathurabar 
(2), that the general rule to which I have 
referred, namely that the Crown is not bound 
by a statute unless specially named in 
it, applies to India. Mr. Kemp has relied 
on a decision of the Madras High Court 
in Bell v. Municipal Commissioners for the 
City of Madras (3). The learned Judges 
in that case accept the general rule as 
applying to India and admit that they are 
constrained so to do by decisions of the 
Privy Council, but they then embark upon 
a discussion of various Acts of the Indian 
legislature apparently with a view to show- 
ing that it is the practice in the case of 
Indian legislation to treat the Crown as 
bound unless it is specially exempted, a 
conclusion which seems to me difficult 
to reconcile with the acceptance of the 
general rule. We are bound, in my opi- 
nion, by the decision of our own Court, 
and also by the decisions of the Privy 
Council to which the Madras High Court 
refers, to hold that the rule does apply in 
India. The case nearest to the present 
case is the English case of Hornsey 


Urban Council v. Hennell (4), on which the 
(3) 4B 213, 
(3) 25 M 457; 12 M L J 208. 
(4) (1902) 2K B73; 18T L R 512; 66 J P 613; 50 W 
R521; 86 LT 493, 
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learned Chief Judge relied. In that case 
it was held that e. 150, English Public 
Health Act (38 and 39, Vic. ©. 55), which 
is in much the same terms as s. 305, City 
of Bombay Municipal Act, 1888, did not 
bind the Crown although there was in the 
English Public Health Act one section, viz., 
s. 327, which contained a limited exemp- 
tion in respect of the Crown. Itis true 
that in the English Public Health Act 
there are no provisions similar to those in 
the Bombay Act relating to Municipal 
taxes, but for the reasons already given, 
I think that no inference against the 
Crown can be drawn from these sections. 

In my opinion, therefore, the learned 
Chief Judge came to the right conclusion, 
and the appeal must be dismissed with 
costs, In the view I take as to the con- 
struction of the Act, it is not necessary 
to deal with the further question raised 
by the Advocate-General as to whether 
in the year 1888, thelocal legislature had 
power to affect prejudicially the prerogative 
of the Crown. 

Rangnekar, J—The short question 
raised by this appeal is, whether, under 
the City of Bombay Municipal Act, 1888, 
the respondents as representing the Crown 
are liable to pay the share of expenses 


which are apportioned upon them in res-. 


pect of certain premises situate in Bombay. 
Respondent No. 1 was, at all material 
times, the owner of premises bearing A . 
ward No. 185 (8) and (4) and fronting, 
adjoining and abutting on a private 
street off Colaba Road. By a notice dated 
May 31, 1930, the Municipal Commis- 
sioner called upon the respondents, under 


s. 305 of the Act, to level, metal, drain 
and light the street. The respondents 
failed to carry out the work, 


and it was ultimately carried out by the 
Municipal Commissioner. Section 489 of 
the Act empowers the Municipal Commis- 
sioner to execute the work in the event of 
default committed by the person served 
with a notice under s. 805, and also 
provides that the expense of such work 
will be paid by the person or any one 
of the persons to whom the notices were 
addressed. Section 491 provides that the 
expenses of the work executed by the 
Municipal Commissioner are payable by 
any person upon whom a requisition was 
made under s. 305, and shall be paid on 
demand. Sub-s. (2) provides that if they 
are not paid, they shall be recoverable 
by distress and sale of the goods and 
chattels of the defaulter. Under s. .503, 
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when the claim of the Commissioner is 
disputed by the person concerned, the 
Commissioner has to refer the case for 
determination to the Chief Judge of the 
Small Cause Court at Bombay. Accord- 
ingly, in this case, as the respondents 
representing the Crown disputed the claim 
of the Municipal Commissioner to recover 
the portion of d 
him in executing the work specified in the 
notice, the Municipal Commissioner made 
a reference under s. 503, to the Chief 
Judge. The learned Chief Judge came 
to the conclusion that the Crown was ex- 
empted from liability to pay the expenses 
demanded by the Municipal Commissioner. 
The Municipal Commissioner appeals, and 
the question is whether the view taken by 
the Chief Judge is correct. 


Now, it is a universal rule of construc- 
tion that the Crown is not bound by an 
Act of Parliament unless named therein 
expressly or by necessary implication. This 
principle was recognized by this Court in 
as early as 1865 and since then has been 
followed in several decisions of this Court 
to which itis not necessary to refer. As 
observedin Ganpat Putaya v. Collector of 
Kanara (5), it is a universalrule that the 
prerogative and the advantages it: affords 
cannot be taken away except by. the” con- 
sent of the Crown embodied: ina statute 
and that this rule applies to the. “Acts. of 
“Indian . legislatures. It is true ‘that’ in 
Motilal v. Collector of Ahmedabad: (6), Bea- 
man, J., doubted the correctness of this 
principle, and seemed to be of opinion that 
there isa distinction between the position 
of the Secretary of Statein India and the 
Crown in England. Ona reference by the 
Divisional Bench the case came before a 
Full Bench, and this question was expressly 
left open. As far as the decisions go, 
therefore the principle to which I have re- 
ferred has been consistently followed by 
this Court and also recognized in many 
Privy Council decisions to which the learn- 
ed Advocate-General has referred us. A 
contrary view, it is said was taken by the 
Madras High Court in Bell v, ‘Municipal 
Commissioners for the City of Madras (3). 
Apart from the fact that we are bound to 
follow ourown decisions, with all respect 
to the learned Judges who decided that 
case, Lam unable to accept their conclu- 
sion. The main principle that the Orowno 
and its prerogatives, rights, interests, etc. 


(5) 1B7. 
(6) 31 B 86; 8 Bom. L R 904, 


the expenses incurred by- 
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cannot be affected by any statute unless 
there are express words to that effect, or 
unless there is clear evidence of intention 
in the statute that they are to be affected 
by such statute does not seem to have 
been disputed. But the learned Judges 
then entered upon a historical survey of 
various Acts of the Indian Legislature and 
held that it was the practice of the Indian 
Legislatureto treat the Orown as bound 
unless it was specially exempted by a 
statute. With allrespect itis difficult to 
accept the view taken by the learned 
Judges and to reconcile it with the recog- 
nized principle as it means that the onus 
of proving that the Orown was exempted 
by necessary implication is on the Crown 
and not on the party who sets up that 
case, 

Mr. Kemp says that the rule, that the 
Crown is not bound by a statute unless 
named therein expressly or by necessary 
implication doesnot apply as the statute 
was enacted for public good. It is true 
that the rule does not apply if astatute is 
passed for public good, advancement of 
religion and justice or prevention of fraud, 
etc. But Iam unable to hold that on this 
particular question arises regarding public 
good. The question is who isto pay for 
the expenses'of the work done by the 
Municipal. Commissioner, whether the 
public of Bombay asa whole or the wider 
public of the country as a whole. Now 
it is obvious that in the particular sections 
to which I have referred the Crownis not 
expressly named. But it is said that 
looking atthe Act as a whole the Crown 
isnamed inthese sections by necessary 
implication. What exactly is the meaning 
of the expression “necessary implication”? 
With regard to this I cannot do better 
than refer to an observation of Day, J., 
in Gortan Local Board of Health v. Prison 
Commissioners (7), namely, 

“There are many cases in which such implication 
does necessarily arise, because otherwisa the 
legislation would be unmeaning. This is what I 
understand by necessary implication.” 

Applying this test, [am unable to hold 
that these particular sections would be 
unmeaning or cannot 
unless it isheld that the Crown is named 
in these sections and is bound thereby. 
by necessary implication. The next argu-. 
ment of the learned Counsel on behalf 


“ of the appellant is thatif you look at many 
- other sections of the Act you would find 


intention of 
this 


sufficient evidence °of the 
statute to bind the Orown, ‘For 
(7) (1804) 2 K. B.165, 
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be given effect to ' 
`` tho General Clauses Act, 1897, the Governor- 
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purpose he has referred us to many sections. 
Ia my view it is not a sound principle of 
construction that where words of exemption . 
are inserted ia a statute they exclude the 
presumption of any other exemption so far, 
as other sections are concerned. The dis- 
tinction is pointed out by Lord Alverstone, 
O. J., in Hornsey Urban Council v. Hennel 
(4). The principle is clear, and it is that the 
intention that the Crown should be boundor 
had agreed to be bound must clearly appear 
from the language used and from the 
nature of the enactments. This. point came 
before this Courtin Secretary of State 
v. Mathurabai (2), and there it was 
observed that the mere mention of the 
Crown in an Act has not the effect of mak- 
ing all its provisions applicable to the 
Crown. Now, almost all of those sections 
occur in Chap. VIII of Act the heading of 
which is ‘Municipal Taxation,” and deal 
with the question of taxation. This chap- 
ter has nothing todo with the matter with 
which we are concerned. It is clear from 
those sections that with regard to taxations 
the Crown expressly agreed to waive its 
prerogative and to-be bound in a particular 
manner. Butthis, in my opinion, cannot 
mean that because the Crown agreed to be 
bound ina particular matter, therefore, it 
must be assumed thatin regardto other 
matters dealt with in other parts of the 
Act the Crown also intended to give up 
its prerogative. Mr. Kemp then referred 
to s.299 which undoubtedty occurs in the 
same chapter with which we are now 
dealing. But, it seems to me, that the 
proviso in that section is clearly intended 


` to be inserted ex majore cautela, and that 


appears from the factthat it is not the 
Crowa alone but several other Corpora- 
tions were alsointended to.be exempted 
and it was considered by the legislature 
advisable to make special mention of the 
Crown, The language ofss. 489 and 491 . 
is against the contention of the appellant. 
Section 489 provides that the expenses of 
the work executed by the Municipal Gom- 
missioner on failure of the person to whom 
a requisition was addressed under s. 305 
“shall be paid by the person.” Under 


General in Council is nob a person. Then 
s. 491 speaks of a defaulter and 
provides thatthe expense shall be. recover- 
able by the Commissioner by distress 
and sale of the goods and chattels of the 
defaulter. It can hardly be contended that 
this remedy is applicable to the Secretary 
of, State for India in Coungil, 


146 . = KO Bo YIN v, DAW HNIN THET 


Theview If aintaking is supported by 
Hornsey Urban Council v. Hennell (4) which 
seems to me to be practically on all fours 
with the present case. In that case the 
question arose whether the Crown was 
bound by s. 150, Public Health Act of 
1875. The section is in the same terms 
as those of s.305, City of Bombay Muni- 
cipal Act and it was held that the 
Crown was not bound by it, although 


‘s. 327, Public Health Act expressly exem- 


pted the Crown in some other respects. In 
this view it is not necessary ‘to express 
any opinion on the larger question which 
has incidentally been "discussed, and that 
is whether it was open tothe local legis- 
lature to pass an enactment affecting the 
prerogative of the Crown. But it seems 
to me, there is considerable force in the 
argument of the learned Advocate-Gene- 
ral that having regard to the various 
statutes which have been enacted from 
time to time for the Government of this 
country and untilwe come to the: Govern- 
ment of India Act of 1915, the local legis- 
lature would have no such power, For 
these reasons I agree that the decision of 
the learned Chief Judge is correct, and 
the appeal must be dismissed with costs. 
D. l Appeal dismissed. 


ed 


| ALLAHABAD HIGH COURT 
Criminal Reference No. 250 of 1934 
June 11, 1984 
BAJPAI, J. 
SYAM BEHARI—Ape.ioant 
versus : 
EMPEROR—OrrosıTe Party _ 

Criminal Procedure Code (Act V of 1898), s. 530— 
Public Gambling Act (III of 1867) 6. 14—Trial by 
Magistrate issuing warrant—Desirability of —Convic- 
tion intrial by same Magistrate—Maintainability. 

An accused is materially prejudiced by tbe trial 
of the case by the very Magistrate who had issued 
the warrant. This is especially coin a case under 
the Gambling Act and itis not desirable that the 
Magistrate who issued the warrant should try the 
case ultimately. [The conviction ina trial by the 
same Magistrate was quashed.] Raja Ram v. Em- 
peror (1), applied. h 

Cr. Ref. from an order of the Sessions 
Judge, Cawnpore. 

Mr. B. S. Darbari, for the Applicant. 

The Assistant Government Advocate, for 
the Crown, . 


Order.—For the reasons given by the 
learned Sessions Judge in his referring 
order I accept his recommendation. It 


appears that a Magistrate who issued a - 
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warrant for the search of premises wheré 
gambling was reputed to take place also 
tried the case subsequently. It has been 
held in the case of Raja Ram v. Emperor 
(1), that an accused is materially prejudiced 
by the trial ofthe case by the very Magis- 
trate who had issued the warrant. It isa 
matter of great importance in a case under 
the Gambling Act, that the issue ofthe 
warrant should be legal and regular and 
very often pleas on the illegality or the ir- 
regularity of the warrant are taken and 
sometimes it may be necessary to exa- 
mine the Magistrate who issued the war- 
rant. It is not desirable that that very 
Magistrate should try the case ultimately. 
Tam, therefore, of the opinion the con- 
viction cannot stand. 

I was, then, asked by the learned Assistant 
Government Advocate that I should order 
re-trial, The accused were only tined Rs. 10 
and apart from certain irregularities which 
the learned Counsel for the applicant says 
have been committed by the trial Magis- 
trate, Lam of the opinion that the accused 
had to undergo a great deal of trouble 
and expense in connection with this matter, 
and that it is not desirable to make them 
undergo another irial. J, therefore, set 
aside the conviction and the sentence. and 
direct that the fine, if paid, be refunded. 

N. Order set aside. 

3 aes Ind. Oas. 521; A I R 1924 Lah, 247; 21 Or, L 


RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 35 of 1933 
May 28, 1934 

BAGULEY anv MACKNEY, JJ. 
KO PO YIN AND aNnoTHER—APPELLANTS 
Versus 
DAW HNIN THET—RESPONDENT 
Provincial Insolvency Act (V of 1920), s. 6 (b)— 
Intention to defeat creditors as whole—Burden of 
proving fraudulent transaction 





Section 6 (b), Provincial Insolvency Act refers to a 


transfer with intent to defeat or delay a person's 
creditors. A mere finding that the effect of a transfer 
would be to defeat one creditor is quite immaterial, 
The transfer must be made with intent to defeat 
the creditors as‘a whole. 

In insolvency proceedings by the creditor the 
burden of proving that the mortgage was fraudulent 
or without consideration lies upon the creditor. 
Official Receiver v. P, L, K. M. R.M, Chettyar Firm 
(1), referred to. | 

Misc. A. against an order of the Additional 
District Judge, Tharrawaddy, dated Novem- 
ber 19, 1932. 

Mr. Paw Tun, for the Appellants. 

Mr. Shu Maung for MY. Ba Si, for the 
Respondent. 


Baguley, J.—This is an appeal from an 





w 
| 


ai 














w mia ja BES wee my -5w BB A NA ULI KANGGE AA aaa KINI 
Judge of Tharrawaddy. The respondent 
applied for an order of adjudication against 
the two appellants, who are husband and 
wife. The act of insolvency referred to 
in the petition was that when the respond- 
ent filed suits for recovery of her money 
the appellants transferred the only piece 
of land which was free from encumbrance 
to one Maung Sein; and it was alleged 
that this transfer was collusive, fraudulent 
and without consideration, and made 
with intent to delay and defeat the claims 
of the petitioner and other creditors. Ib. 
was also set out in the petition that they 
had suspended payment of their debts. 
When the case came up for trial it was 
found that the position was that the res- 
pondent had a mortgage over certain land 
belonging tothe appellants. She had also 
another mortgage in her favour covering the 


‘same land, as second mortgage, and also 


another piece of land measuring 5°38 acres 
in area. She also held a promissory note 
signéd by the appellants. For some reason 
best known to herself she filed suits on 
the promissory note and the first mortgage, 
but she gave up her second mortgage. 
When the appellants found the second 
mortgage to have been given up, they 
executed a mortgage over the piece of land 
of 5°38 acres which had been set free from 
the respondent’s mortgage infavour of one 
Maung Sein because they owed money to 
Maung Sein on two promissory notes. The 
fact of these pre-existing debts is set out 
in the body of the mortgage deed. The 
burden of proving that this mortgage was 
fraudulent or without consideration 
undoubtedly lay upon the respondent. She 
had to prove an act of insolvency; and 
the same considerations would apply in 
her case as applied in Official Receiver v. 
P. L. K.M. R.M. Chettyar Firm (1). 

What she does prove is very little. 
She proves that money was due to her, 
She proves that she had filed suits on 
her mortgage and on u promissory note. 
She said that Po Yin owed no money to 
Maung Sein; but the source of her knowledge 
is not disclosed. She has produced a copy 
of what she called a “transfer deed,” 
which is really only a mortgage. But it 
is clear that she has no personal knowledge 
of the case. She calls her assistant, 


Maung ‘Tun Yin, and he also says that the 
(1) 131 Ind. Oas. 767;A IR1938L P O75; 581 A 


115;9R 170;35 OWN 577; Iad. Rul. (1931) P O 
159; (1931) A LJ 44é; 530 LJ 373; 60 M LJ 652; 
D M W N 615; 33 Bom, LR 867; 34 L W. 36 
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‘native under §. 5. But even ifhe does 
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was transferred to Maung Sein with a 
fraudulent intention and without any con- 
sideration. He says that judging from 
their conduct the transfer was fraudulent. 
It is quite clear that he is simply giving 
an opinion. Maung Tha Zan, her witness; 
says that Po Yin has no paddy land now; 
and that is the whole of the respondent 6 
case. The learned trial Judge has given 
an adjudication order because he says 

“the effect of the transfer to Ko Sein was to 
defeat Daw Hnin Thet in respect of her money 
decree” ; 
aad, therefore, the transfer (which, as 1 
have said, was a mortgage and not a 
transfer) amounted to an act of insol- 
vency under cl. 6, Provincial Insolvency 
Act. Ifcl.6is read carefully 1t will be 
seen that it says nothing at all about the 
effect of a transfer. Ifthe learned Judge 
will read cl. 6 (b) again carefully he will 
see that it refers to a transfer of pro+ 
perty or any part thereof with intent to 
defeat or delay his creditors. A mere 
finding that the effect of the transfer 
would beto defeat one creditor 1s really 
quite immaterial. The transfer has got 
to be made with intent to defeat the cre+ 
ditors asa whole. For these reasons the 
order clearly cannot stand; it 18, therefore, 
set aside. The appeal will be allowed, 
and the adjudication order will be quash- 
ed. The respondent will bear the costs of this 
appeal, Advocate’s fee three gold mohurs, 


ckney, J.—I agree. 
oe pace z Appeal allowed. 
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_ ALLAHABAD HIGH COURT 
Criminal Appeal No. 1054 of 1933 
August 14, 1934 

Basal, J. 
NATHU RAM— APPELLANT 
versus 
EMPEROR—Oprosits Party ; 

Explosive Substances Act (VI of 1908), 33.7, 4-B, 
5—-Sanclion for prosecution obtained before trial in 
Sessions Court —Sufficiency of —Charge under s.4-B 
only—Competency of Sessions Judge to frame alterna- 
tive charge under s. 5—Aliernative charge not framed 
—Conviction under s. 5- Legality of—Uriminal Pro- 
cedure Code (Act V of 1898), 3.237. | 4 

Tt isnot necessary for the prosecution to obtain the 
sanction of the Local Government referred to in 
3.7, Explosive Substances Act while the case is in 
the stage of an inquiry. It is enough if it is obtain- 
ed before the trial proceeds. Emperor v. Kallappa 
(1), relied on. , i 

When sanction has been obtained for prosecution 
under s.4-B, Explosive Substances Act, the Sessions 
Judge is competent to frame acharge in the alter- 
not frame 
the alternative charge, he can, under s, 237, Oriming 








though he is charged under s. 4-B alone, eet, 

Cr. A. from the order of the Assistant Ses- 
sions Jadge, Etawah, dated. October 16, 
1933. 


Messrs. K. N. “Agarwala and Jagat 
Behari Lal, for the Appellant. 
The Government Pleader, for the 


Crown. 


Judgment.—This is an appeal by Nathu 
Ram who has been convicted unders. 5, 
Explosive substances Act (VI of 1908), by 
the Assistant Sessions Judge .of Etawah’ 
and ‘sentenced to four years and six 
months’ rigorous imprisonment. Mr. K. N. 
Agarwala appearing on behalf of the 
appellant hastaken me through the entire 
record. Before I deal with the question 
of fact as to whether the evidence on 
the record justifies the conviction of the 
appellant, I should dispose of certain 
questions of law advanced by learned 
Counsel. It is said that because of s. 7, 
Explosive Substances Act, the learned 
Magistrate who committed the accused to 
the Court of Session should not have 
taken cognizance of the case without the 
consent of the Local Government. That 
provision of law runs as follows: ` 

“No Court shall proceed to the trial of any 
person for an offence against this Act except with 


the consent of the Local Government or the 
Governor-General in Council.” : 


It is conceded that no such consent was 
obtained while the case was ‘being in- 
quired into in the Court of the Committing 
Magistrate. It is, however, conceded by the 
defence that when the case proceeded to 
trial in the Court of Session, the consent 
of the Local Government was obtained. 
I am of the opinion that it was not 
necessary for the prosecution io obtain 
the sanction of the Local Government 
while the case was in the stage of an 
inquiry. I am ‘fortified in my view by 
the case of Emperor -v Kallapra (1). It 
was then argued that the sanction that 
was obtained from the Local Government 
was. for the prosecution of the appellant 
under s. 4-B of the said Act, and the 
learned Sessions Judge was not competent 
to frame a charge in the alternative 
under s. 5 of the said Act, and later on 
to convict the appellant under s. 5. The 
position therefore is that-the accused was 
being tried of an offence which was 
covered by the sanction and under the 


(1) 99 Ind, Cas. -37; AI R1927 Bom, 21; 28 Or. L J 
5; 50.B. 695; 28 Bom. L, R 1290, | ; 
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well. Moreover, even if 
Sessions Judge had not framed a charge 
under s.5, Explosive Substances Act, he 
could, under the provisions of s. 237, 
Criminal Procedure Code have convicted’ 
the appellant under s. 5, although he 
was charged under s. 4-B alone. I am 
therefore of the opinion that there is no 
force in the two contentions of law advanced’ 
before me. , 

Coming to the facts of the case it 
appears that on March 20, 1933, Thakur 
Arjun Singh, ihe Sub-Inspector of Airwa 
Katra, was investigating into the theft 
of a cycle and in the course of his 
investigation. his suspicion fell on Nathu 
Ram. He therefore proceeded to the house, 
of Nathu Ram and he had in his ccm- 
pany three respectable witnesses, Raja 
Ram, Pyare Lal and Manjan Singh, He 
was also accompanied by two Constables.: 
They reached the house of Nathu Ram 
and subjected themselves to being search- 
ed by him. They then, entered the house, 
did not find any incriminating article 
in a marha, but later on proceeded to~ 
wards a verandah which had a room in. 
a corner, This room was locked and it 
was opened by Nathu Ram with the 
help of a key tied to his sacred 
thread. Inside the room was a box and 
this box again was opened by a key supplied 
by Nathu Ram. From the box were re- 
covered a number of articles which have 
been proved to the complete satisfaction: 
of the Court below and myself, by the 
evidence of the Inspector of explosives, to. 
be explosive substances. If the prosecu- 
tion witnesses are reliable then there can. 
be no doubt that the conviction of the ap- 
pellant under s. 5 is sound. 

It is, however, argued by the defence that: 
the Sub-Inspector is a relaticn of Manjan 
Singh and the latter has some grievance. 
against: the appellant because of the cycle 
theft and because Manjan Singh is a ka- 
rinda of the. zamindar with whom the ap- 
pellant had some revenue litigation. It is 
also said that Raja Ram is indirectly con- 
nected with Manja Singh. I have given 
due weight to these submissions but I am 
not prepared to believe that because of the 
litigation between Manjan Singh’s master 
and the appellant there could be a conspira- 
cy in which the Sub-Inspector will also 
join in order to plant certain incriminating 
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articles in the house of-the accused. His 
case is that he was not at his house when 
the search was made, but was at his field 
and that his enemies, of whom Manjan 
Singh, was one, had ample opportunity to 
plant the articles in the room in his ab- 
sence. He also suggests that these articles 
belong to the Ramlila Committee and as 
he had given a portion of his house to the 
Ramlila Committee the articles might be- 
long to the Committee which utilises these 
explosive articles at the time of the Ramlila 
Fair for the purpose of manufacturing 
crackers. I have no doubt that the ac- 
cused was present at his house at the time 
of the search. If he had been in the fields 


. then somebody undoubtedly would have 


informed him of the search and because 
the search lasted for two hours he would 
have come to his house much before the 
search was finished, and yet his witnesses 
want me to believe that it was only when 
the search was over and the Sub-Inspector 
had come out of the house that Nathu Ram 
arrived on the scene. Even assuming 
that some of the articles found in the box 
can be used at the time of the Ramlila, 
L am not prepared to believe that these 
articles could have been kept in a locked 
box which was inside a locked room, the 
keys of which were supplied by the appel- 
lant, in the absence of the accused and 
without his knowledge. 

I am, therefore, satisfied that the incri- 
minating articles were in the possession 
and under the control of the accused. From 
other 
articles like note books and photographs 
and these the accused admits to belong to 
himself. This further strengthens me in 
my view that the other articles were also 
pi from the possession of the accus- 
ed. 

Finally, it was argued that the sentence 
of four years and six months is too severe, 
Regard being had to the fact that the 
articles were of a highly dangerous nature 
and that the note books which the accused 
admitted to be his note books contained re- 
volutionary songs, one might fairly presume 


‘that the accused has leaning towards sedi- 


tion. I dismiss this appeal. 


N. Appeal dismissed. 
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: PRIVY COUNCIL M 

Appeal from the Supreme Court of Strait 
: Settlements, 

July 23, 1934 
LORDS BLANESBURGH, THANKERTON AND 
RUSSELL OF KILLOWEN, 
KHOO TEK KEONG—APPELLANT 
versus 
CENG JOO TUAN NEOH AND ANOTHER-— 
RESPONDENTS, 

Trusts—Investment of trust estate—When amounta 
to breach of trust—Disposition of trust funds—Ques- 
tion to be considered by trustee, . 

The absence of an independent valuation at the 
time of the loan would not perse make such an in- 
vestment a breach of trust. It would bea breach of 
trust only if atthe time of the loan the security was 
an insufficient security and, therefore, an improper 
security for the trustee to select out of the invest- 
ments authorised for the investment of the trust 
estate in his care, i 

A trustee must consider the question whether the 
dispositions of the trust funds he makes are such as 
in their nature it is prudent and right for himas a 
trustee to make, Chapman v, Brown (1), applied. 


Mr. E. W. Lavington, for the Appellant. 

Messrs. J. M. Whitaker and H. Wynne, 
for the Respondents. f 

Lord Russell of Killowen.—The 
action in which this appeal arises is an 
action forthe administration of the estate 
of one Khoo Eu Yong, a merchant of 
Penang, who will be referred to as the 
testator. ` h 


The testator by his will, dated October 
16, 1918, appointed Khoo Heng Poon and 


Khoo Tek Keong executors thereof. 
After bequeathing sundry pecuniary 
legacies and_ directing the investment 


of a sum of $10,000 to be applied 
as therein mentioned, he devised and 
bequeathed the residue of his estate upon 
certain trusts (including a trust for the 
accumulation of surplus incom2) during a 
period of 12 years from his death. The 
trusts of the residue at the expiration of 
the period were declared in the following 
terms: | 

“(e) Upoa trust as to both the capital and the 
axgumulations for my said wife and my sons 
Khoo Tek Ohye, Khoo Tek Keoag and Khoo Lip 
Sim in equal shares. , f h 
"Gh Provided always that in case my said wife 
shall die before the expiration of the said period 
of 12 years her share shall go to increases the shares 
or share of my sons or son who shall survive the 
said period or leave achild or children living at 
the expiration of the said period and if more than 

i al shares. i , 

onay Provided further that if any of my said sons 
shall die before the expiration of the said period 
of 12 years without leaving a child living at the 
expiration of the said period his share shall go 
to increase the sharesor share of my other sons or 
son who ‘shall survive the said period or leave a 
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child or children at the expiration of the said period 
and if more than one in equal shares. 
- (h) Provided also that if any of, my said sons 
shall die before the expiration of the said period 
of 12 years leaving » child or children living at 
the expiration of the said period such child or 
children shall stand in the place of such deceased 
son and take per stirpes and equally between them 
if more than one the share of my residuary trust 
fund which such deceased son would have taken 
if he had been living at the end of the said period 
including any accrued share or shares under the 
last_two preceding clauses.” : i 

The investment clause contained in the 
will ran thus: 
. “Il. Iempower my trustees to invest all moneys 
liable to be invested in such investments as they 
in their absolute discretion think fit with liberty to 
vary the same from time to time,” 


The testator died on January 2, 1919, 
and his will (with a codicil irrelevant for 
the present purpose) were proved by the 
two executors on April 16, 1919. Khoo 
Heng Poon died on January 11, 1927, 
leaving the testator’s son, Khoo Tek Keong, 
as sole surviving trustee of the will. Khoo 
Tek Keong had in fact been also managing 
trustee. On May 19, 1929, Khoo Sian Tan 
and Cheah Inn Keong were appointed addi- 
tional trustees; and on March 2, 1931, they 
were appointed managing trustees, as from 
which date Khoo Tek Keong ceased to be 
a managing trustee, although he continued 
to be a trustee. The period of 12 years 
expired on January 2, 1931, and thereupon 
in the events which happened the residuary 
estate belonged to the testator’s widow 
and his three named sons in equal 
shares. 

_ On April 14, 1931, the writ in the present 
action was issued (the plaintiffs being the 
testator’s widow and his son. Khoo Tek 
Chye) against the three trustees, in the 
Supreme Court of the Straits Settlements 
(Settlement of Penang). It asked for 
administyation of the estate of the testator 
with all necessary and proper accounts 
and enquiries. The statement of claim in 
para. 9 thereof alleged various breaches 
of trust. of which it is only necessary 
to mention those alleged against 
Khoo Tek Keong, defendant No. 1, viz.: 

`" Para. 9 (4).—Defendant No, 1 has committed 
breaches of trust or wilful default in lending out 
trust funds on personal loans on security of jewel- 
leries without valuation,” 

Para, 9 (6)-—-Defendant No. 1 has committed 


breaches of trust or wilful default in lending out 
trust funds to Chetties without securities.” 


_ During the hearing of the action the 
plaintiff Khoo Tek Chye died, and his 
eldest son, Khoo Ee Lay, was substituted 
ag plaintiff, At the trial it was not in 
dispute that Khoo Tek Keong (hereinafter 
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referred to as the appellant) had in fact 
done the acts alleged. The contest was 
(a) whether the acts were breaches of trust, 
and (b) if any of them were breaches of 
trust, whether he should not be relieved 
from liability under s. 60 of Ordinance 
No. XIV of 1929. A further defence was 
raised to the effect that the plaintifls were 
bound by accounts previously delivered, 
but. this point was quite properly not 
pressed before their Lordships, and no 
further reference need be made to it. 
The trial Judge (Whitly, J.) held the ap- 
pellant to be “ a perfectly honest trustee.” 
He also held in regard to the acts alleged 
in para. 9 (4) and (6) of the statement of 
claim that no breach of trust had been 
committed, the transactions being covered 
by the investment clause in the will, and 
being moreover, transactions similar to tran- 
sactions in which the testator was accus- 
tomed, in his lifetime, to embark his 
own moneys. The learned Judge then 
proceeded in his judgment to state that 
if these transactions had been breaches 
of trust, he would have held that the ap- 
pellant was entitled to be relieved from 
liability. An order (dated May 19, 1932) 
was accordingly made (1) declaring that 
the appellant had committed certain other 
breaches of trust (irrelevant to this appeal), 
and that save as therein declared the 
charges of breaches of trust as set out in 
the statement of claim had not been proved ; 
(2) removing by consent the appellant 
from the trusteeship, and (3) ordering 


certain accounts and inquiries. As to costs, 


the costs of all parties were ordered to 
be paid out of the estate, but without 
prejudice to all or any of such costs being 
directed to be paid out of the share of 


any beneficiary if the trial Judge should 


so direct on the further consideration of 
the action, On appeal by Khoo Ke Lay 
the Court of Appeal held that the transac- 
tions alleged in paras. 9 (4) and (6) of the 
statement of claim were breaches of trust, 
‘and that the appellant was not entitled to 
relief under s. 60 of the Ordinance, and 
they made an order (dated August 31, 1932), 
the relevant portion of which is in the 
following terms: 

“The Court doth order and declare that the 
respondent committed breaches of trust in making 
the loans referred to in paras. 9 (4) and (6) of the 
statement of claim and is liable to make good to 
the estate of Khoo Eu Yong deceased all loss which 
has already accrued or may hereafter accrue by 
reason thereof together with interest thereon at the 
rate of 4 per cent per annym. And let the judg- 
ment appealed against herein be varied accordingly, 
And the Court doth order that the order as to 
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costs in the Oourt below do stand, but that the 
appellant's costs of this appeal be taxed as between 
solicitor and client and when taxed be paid out 
of the Estate of the said deceased. And the Court 
doth certify for two Counsel for the appellant. 
And the Court doth make no order as to the costs 
of the respondent." 


Murison, ©. J., held that the loans on 
‘the security of jewellery were breaches of 
trust on the ground that they were not 
income-producing loans, and were, therefore, 
not strictly investments. He says of the 
appellant : 

‘He lent money on the security of jewellery, In 
a way this was a speculation, though a mild one. 
It gave no income. The only chance of a return 
was a rise in price, and the opposite happened.” 


This appears to be a misconception of 
fact on the part of the learned Chief 
Justice: the loans in fact carried interest. 
He further held that the loans to Chetties 
upon personal security might, since they 
produced income, be considered to be 
investments; but that not being express- 
ly authorised by the investment clause 
they were made in breach of trust. 
He thought that the appellant, al- 
though he had acted honestly had mot 
acted reasonably and refuse to relieve 
him from liability under s. 60 of the 
Ordinance. Prichard, J., does not in 
terms state in his judgment that these two 
classes of loans were breaches of trust, 
but it must be assumed that he so held, 
for his judgment isin substance a refusal 
to grant relief from liability onthe ground 
that the appellant’s conduct in making 
the loans was neither reasonable nor ex- 
cusable. Terrell, J., held both classes of 
loans to be breaches of trust: as to the 
loans to Chetties on the ground that the 
investment clause did not expressly autho- 
rise loans on personal security, as to the 
loans on jewellery, because they were made 
on a valuation made by the appellant 
himself. The learned Judge seems to have 
been influenced also to some extent by 
certain considerations which in view of 
‘the trial Judge's finding of honesty, might 
their Lordships think, have properly been left 
out of view. He also declined to grant relief 
to the appellant. By an order dated Janu- 
ary 23, 1933, OonKim Lan the adminis- 
tratrix of the estate of Khoo Tek Chye, 
and responpdent No. 2 to this appeal was 
substituted as plaintiff in the place of 
Khoo Ee Lay. The testator’s widow 
appears to have died during the pendency 
of this appeal. After full argument, their 
Lordships find themselves to some extent 
nm agreement ° and to some extent in 


. 
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disagreement, with the conclusions.of the 
Appellate Court. 

Their Lordships find it impossible in 
face of the extraordinarily wide scope of 
the investment clause, to hold that the 
loans on the security of jewellery have 
been proved to be breaches of trust by the 
appellant. They were loans made upon 
the security of property and carrying in- 
terest they were accordingly ‘‘investments" 
within the meaning of cl.11 of the will. 
The absence of an independent valuation 
atthe time of the loan would not per se 
make such an-investment a breach of 
trust. It would be a breach of trust 
only if at the time ofthe loan the security 
was an insufficient security and, therefore, 
an improper security for the trustee to 
select out of the investment authorised for 
the investment of the trust estate in his 
care. In the present case, not only is 
insufficiency of value at the times of the 
loans not proved, itis not even alleged. 
The only breach of trust alleged is the 
lending on the security of jewelleries with- 
out valuation. Their Lordships are, there- 
fore, of opinion that no breach of trustin 
this regard has been established against 
the appellant. As regards the loans to 
Chetties, these stand upon a different 
footing. Their Lordships agree with the 
Appellate Court that these do constitute 
breaches of trust by the appellant, but upon 
the ground that being loans on no security 
beyond the liability of the borrower to 
repay, they are not “investments” within 
the meaning of cl. 2 of the will; they are 
accordingly dispositions by the appellant 
of the trust estate wholly unwarranted by 
the terms ofthe trust. Asto these brea- 
ches of trust, their Lordships agree with 
the view that the appellant has failed to 
establish any claim to be relieved from 
personal liability. Section 60 of the 
Ordinance No. XIV of 1929 is in the fol- 
lowing terms: 

“Tf it appears to the Oourt that a trustee... isor 
may be personally liable for any breach of trust...... 
but has acted honestly and reasonably, and ought 
fairly to bo excused forthe breach of trust and 
for omitting to obtain the directions of the Court 
jo thematter in which he committed such breach, 


then the Court may relieve him either wholly or 
partly from personal liability for the same.” 


The finding of the trial Judge vouches 
for the appellant’s honesty, but he must 
further establish thathe acted reasonably 
aud ought fairly to be excused for the 
breach of the trust. His main contention 
is that he merely pursued the same course 
of conduct as the testator had pursued. in 
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his lifetime. Their Lordships, so far from 
finding inthis fact grounds for saying that 
he acted reasonably and ought fairly to 
be excused for his breaches of trust and 
relieved from personal liability, view it 
from the opposite standpoint. It indicates 
to their minds and the evidence given by 
the appellants confirms it beyond doubt, 
that he never considered the question of 
these dealing with the trust funds in the 
light of his duty as a trustee, or paused 
to consider whether it was prudent for 
him as a trustee to lend on the personal 
security of the borrowers. “I just fol- 
lowed what my father did” is hig sole 
explanation of his conduct in this respect, 
In their Lordships’ opinion, the appellant 
ought not to obtain any relief from per- 
sonal liability for the loss occasioned 
to the estate by the loans on personal 
security. To apply the language used by 
Sir Robert Romer in the caseof Chapman 


v. Brown (1), at p. 805* the appellant 
never really considered the question 
whether these dispositions of the trust 


funds were such as intheir nature it was 
prudent and right for him as a trustee to 
make. 
_ One further matter remains to be mén- 
tioned. It was contended in the Appellate 
Court and before their Lordships’ Board, 
that no appeal lies from the exercise by a 
trial Judge of the discretion conferred by 
8. 600f the above-mentioned Ordinance. 
The Appellate Court rejected this conten- 
tion. Actually no discretion had in fact 
been exercised by the trial Judge in the 
present case. There was no decision to 
exercise a discretion; there was merely an 
obiter dictum as to the course which he 
would have pursued if an event had 
happened which had not happened. The 
point did not, and does not, in strictness 
arise. Their Lordships, therefore, merely 
state that without further argument they 
are not prepared to differ from the views 
of the Appellate Court in the present case, 
or from the statement of Cozens Hardy, 
M. R.,in Re Allsop Whittaker v. Broom- 
field (2), atp. 14* where he said: “It is 
properly matter of appeal.” In the 
results the appeal ought, in their Lordships’ 
opinion, to succeed as to the loans on the 
security of jewellery, and to failas tothe 
loans A Tias The order of the Court 
ge 86 LEAL . 785; 71 LJ Ob. 465; 18T LR 
oi (1914) 1 Ob. 1: 83 L J Oh. 42; 58S J 9; 109 L T 
71906) 1 Ch— [Bd ] Se 
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of Appeal should be varied by restricting 
the loans therein mentioned to the loans 
referred to in para. 9 (6) of the statement 
of claim. Their Lordships will humbly 
advise His Majesty accordingly. 

In regard to costssince the appellant 
should have been in a substantial de- 
gree successful on the appeal from the 
judgment of the trial Judge their Lord- 
ships think that he might properly be 
placed onthe same footing as.tohis costs 
of that appeal with the appellant on that 
appeal, who should have been only partial- 
ly successful therein. Accordingly the 
order of the Court of appeal must further 
be varied by inserting therein after the 
words “the appellants costs’ the words 
“and the respondent's costs,and striking out 
the words therein contained relating to the 
respondent’s costs. There will be no order 
as to the costs of the appeal to His Majesty 
in Council. 

D, Appeal allowed. 

Solicitors for the Appellant.—Messrs. 
Lattey & Dawe. 

Solicitors for the Respondents.—Messrs. 
Herbert Z. Deane &Co. 





PATNA HIGH COURT 


Criminal Revision Petition No. 457 of 1934 


_ October 5, 1934 3 
Lousy, J. 
BARJOO MAHTO AND OTHERS— 
PETITIONERS 
VETSUS 
EMPEROR— OPPosiTE PARTY 

Criminal Procedure Code (Act V of 1898), s. 421— 
Judgment not giving reasons but simply noting 
“ Heard. I see no reason to interfere.”— Whether 
sufficient compliance with s. 42), 

Where a judgment does not give reasons for the 
decision and contains only the words, “Heard, I see 
no reason to interfere,” it is- nota sufficient com- 
pliance with the requirements of s. 42l, Criminal 
Procedure Code, in a case where both oral and docu- 
mentary evidence had been produced by both sides and 
where the memorandum of appeal contained a number 
of grounds that admitted of argument. 

Cr. Rev. Pet. from an order of the Deputy 
Commissioner of Manbhum, dated August 7, 
1934, affirming that of the Magistrate, 
oo Olass, Purulia, dated September 6, 
1934. 

Mr. S. C. Mazumdar, for the Petitioners. 

Messrs. Manohar Lal and S. Biswas, for 
the Opposite Party. 

Judgment.—This is an application for 
revision by Barjoo Mahto and eight others 
who have been convicted under s. 379, 
Indian Penal Code, and sentenced 10 two 
months’ rigorous imprisonment and fines 


ab 
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of Rs. 50 each, orin default, one month's 
rigorous imprisonment by a Magistrate with 
second class powers at Purulia. On appeal, 
the Deputy Commissioner of Manbhum has 
dismissed the appeal but reduced the 
sentences to fines of Rs. 30 each, in default 
rigorous imprisonment for thirty days. 

Iam surprised tofind that the judgment 
of the Second Class Magistrate does not 
even mention the names of allthe accused 
persons whom he has convicted ; nor has 
he summed up the evidence marshalled 
against each accused as required by 
law. 

Turning to the Deputy Commissioner's 
judgment, I find that he has given no 
reasons for his decision, but has simply 
noted “Heard. I see no reason to interfere.” 
This was not a sufficient compliance with 
the requirements of s. 421, Criminal Pro- 
cedure Code, in a case where both oral 
and documentary evidence had been pro- 
duced by both sides and where the memo- 
randum of appeal contained a number of 
grounds that admitted of argument. 

Ithink that this appeal must be re- 
manded for re-hearing. I therefore set 
aside the Deputy Commissioner's order and 
remand the appeal to him for re-hearing 
and disposal according to law. 


N. _ Order set aside., 


ALLAHABAD HIGH COURT 
Oriminal Reference No, 255 of 1934 
June 8, 1934 : 
BAJPAT, J. 
LACHHMAN CHAMAR— APPLICANT 


Versus 
EMPEROR— Opposite PARTY 

Criminal Procedure Code (Act V of 1898), ss. 419, 
420, 421—Dismissal of jail appeal summarily— 
Whether bars hearing of appeal filed by Counsel— 
Practice Allahabad High Court. i 

The practice in the Allahabad High Court is that 
a summary dismissal of a jail appeal by a Judge 
does not in any way debar the hearing of. an 
appeal filed by Counsel. 

Or. Ref. from an order of the Second Ad- 
ditional Sessions Judge, Gorakhpur. 

The Assistant Government Advocate, for 


the Crown. 


Order.—The jail appeal filed by Lachh- 
man Chamar was dismissed summarily on 
February 3, 1934, by the learned Sessions 
Judge, Another petition of appeal was 
filed on his behalf through Counsel and 
this was transferred to the Oourt of the 
Second Additiorfal Sessions Judge. When 
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the appeal filed by Counsel came v 
hearing before the Second Addit 
Sessions Judge, he was apprised o 
summary rejection of the jail appe: 
the Sessions Judge on February 3, 
The proviso to s. 421, Criminal Proc 
Code, says that no appeal is to be 
missed unless the appellant or his ph 
has had a reasonable opportunity of } 
heard in Court. In the present cas 
appeal which was dismissed was filed 
jail under s. 420, and the proviso toe 
Criminal Procedure Code, does not st 
apply to such an appeal. But ar 
appeal was filed by learned Cc 
and to this appeal the proviso appl 

The dismissal of the jail appeal 
be deemed to bea provisional dismi; 
no way affecttng the right of the app 
to have his Counsel heard unde: 
proviso to. s8. 421, Criminal Procedure 
in connection with the appeal filed 
s. 419, Criminal Procedure Code. 
practice in the High Court is that a 
mary dismissal of a jail appeal by a I+ 
Judge does not in any way deb 
hearing of an appeal filed by Cc 
Indeed, the fixing of the seal is d 
till the period of limitation is over, 
therefore of the opinion that the | 
Additional Sessions Judge should h» 
appeal of Lachhman Chamar filed t 
Counsel. 1 therefore accept the 
mendation of the Second Add 
Sessions Judge, set aside the order 
Sessions Judge rejecting the jail 
‘on “February 3, 1934, and direct the} 
Additional Sessions Judge or his su 
to hear the appeal presented t 
Counsel. 

N. Order accordi 





PATNA HIGH COURT 
Appeal from Appellate decree No. 
of 1932 
November 5, 1934 
JAMES, J 
Babu KASHI SINHA AND OTHER 
APPELLANTS 
versus 
GANGA SINGH AND orarrs—Resp 
Bengal Tenancy Act (VIII of 1885),s. 
for arrears and enhancement of rent—Finc 
settlement was made under s. 90, Estates Part 
(VIII of 1876)—Duty of Court to determine 
enhancement ought to be allowed under s. 32—. 
taken in appeal—Duty of Court to determi 
fixed in perpetuity—Effect of. 
In a suit for recovery of arrears of rent 
enhancement ofrentunder s, 32 of th 
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Tenancy Act, when it is found that the settle- 
ment of rent was made under s. 90 of the 
Estates Partition Act, VIII of 1876, the Court 
has to determine whether any enhancement 
ought to be allowed under s. 32 of the Bengal Tenancy 
Act. The Court cannot ignore the point that a 
settlement wunder s. 90 is a settlementin perpetuity, 
and that therefore, the rent so settled is not liable 
to enhancement under s. 32 of the Bengal Tenancy 
Act, even if not taken by the defendant in 
the memo, of appeal, There is no authority 
which would warrant the assumption that when 
s. 90 of Act VIII of 1876 speaks of rent fixed in 
perpetuity it means something other than rent which 
is not liable to enhancement. ened 

A. froma decision ofthe District Judge 
dated June 30, 1931, affirming that of 
the Additional Munsif of Samastipur, 
dated July 21, 1930. 

Mr. S. N. Roy, for the Appellants. 

Mr. G. P. Singh, for the Respondents. 

Judgment.—This appeal arises out of 
a suit for recovery of arrears ofrent and 
for enhancement of rent under s. 32 of the 
Bengal Tenancy Act. The plaintiff claim- 


“ed rent atan annual rate of Rs. 16-13-0 but 


the defendants contended that their rent 
was something very much less, relying upon 
an entry in the Record of Rights which was 
published in 1898. The estate within 
which this land lies was partitioned in 1905 
on conclusion of proceedings which had 
been pending for about fifteen years. In 
1902 accordingto the plaintiff, the defen- 
dants, who were parties tothe partition, 
obtained settlement of rent for this land 
under s. 90 of the Estates Partition Act of 
1876. The trial Court held that the defend- 
ants were bound by these proceedings; and 
this finding was afirmed on appeal by the 
District Judge. The trial Court refused 
enhancement onthe ground that the land 
was an orchard; but the lower Appellate 
Court allowed enhancement at the rate of 
two annas inthe rupee. The defendants 
appeal from that decision, objecting in the 
first place that the finding on the question 
ofthe amount of the rent payable is based 
on inadmissible evidence, and secondly, 
that no enhancement ought in any event to 
have bezn allowed. A cross-objection 
claiming higher enhancement has been 
preferred by the plaintiff. 

Mr. 8. N. Roy on behalf of the appellants 


‘argues in the first place that the records 


of the batwara proceedings ought not to 


have been used to rebut the entryin the. 


Record of Rights. He relies upon the deci- 
sion of Sir Lawrence Jenkins in Nandlal 
Pathuk v. Mahanth Chanurpat Das (1), 
but in that case the document used in 
(1) 18 Ind. Cas,143;170 W N 779;17 0 L J 
2 h : 


evidence was a mere batwara  khesra, 
whereas in the present case this khesra itself 
constitutes the record of the settlement of 
rent made by the Deputy Collector under 
s. 900f Act VIII of 1867. This was an 
act to which the plaintiff and the defendant 
were parties and the learned District Judge 
has correctly remarked that the defendants 
were bound by it. The question of whether 
the entry in the Record. of Rights 
was correct or not does not arise, 
because it appears that this settlement 
of rent was made on March 5, 1902, six 
years after the Record of Rights had been 
published. 

A point, which apparently escaped the 
notice of the lower Courts cannot be ignor- 
ed, that having found thatthe settlement 
of rent was made under s, 90 of Act VIII 
of 1876, we have to determine whether any 
enhancement ought tobe allowed under 
8.32 of the Bengal Tenancy Act. This 
point, that a settlement under s. 90 is a 
settlement in perpetuity, and that there- 
fore the rent so settled is not liable to 
enhancement under s.32 of the Bengal 
Tenancy Act, was not taken by the defen- 
dants in their memorandum of appeal, nor 
in the Courts below, for the reason that 
they were so busily engaged in attacking 
the correctness of the finding that their 
rent had actually been settled under s. 90, 
that they omitted to take the alternative 
pleading which might have been treated as 
in some way an admission that they 
were bound to pay the existing rent as 
claimed by the landlord. But whether 
this ground was taken inthe memorandum 
of appeal or not, it is impossible for me to 
ignore it and the learned Advocate for 
the respondents has been unable to cite 
any authority which would warrant the 
assumption that whens. 90 of Act VIII 


‘of 1876 speaks of rent fixed in perpetuity 


it meanssomething other than rent which 
isnot liableto enhancement. i 

I therefore consider that this appeal must 
be allowed to this extent, that the decree 
of the lower Appellate Court enhancing the 
appellant’s rent must be set aside though 
in other respects that decree must be 
affirmed. Each party may bear his own 
costs in this Court, and the decree of the 
lower Appellate Court will be amended 
by striking out so much of the costs 


-allowed to tie plaintiff as isto be attribut- 


ed tothe prayer for partition. 
Appeal allowed. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 515 of 1934 
August 31, 1934 
BAJPAI, J. 

REOTI PRASAD— APPLICANT, 

VETSUS 
EMPEROR—Oprosits Party 

Criminal Procedure Code (Act V of 1898), ss, 499, 
514—Bond for appearance of accused by surety only 
—Surety failing to produce accused—Bond, if for- 
> feited—Procedure on forfeiture of bond. 

A surety executeda bond for the appearance of 
the accused but no similar bond was.executed by 
the accused himself : 

Held, that the two kinds of bonds contained different 
undertakings and were not co-related, The validity of 
the one did not depend on the validity of the other and 
the surety became amenable to the penalties con- 
templated by law in the event of his failure to pro- 
duce the accused. 

Where the bond has been forfeited the Court 
should, in the first instance, proceed to recover the 
amount by issuingthe warrant for attachment for the 
sale of movable property belonging to the surety, and 
when this proved infructuous an order for imprison- 
ca in civil jail should be passed at a subsequent 

ate, 


The Assistant Government Advocate, for 
the Crown. 


Order.—Reoti Prasad, the applicant 
before me executed a bond presumably 
under s. 499, Criminal Procedure Code, 
in the sum of Rs. 209 by which he cove- 
nanted to produce Sarju Prasad, an 
accused person when required by the 
Court. It appears that Sarju Prasad him- 
self did not execute any bond. Reoti 
Prasad failed to produce the accused when 
asked. The Magistrate, therefore, took 
proceedings under s. 514, Criminal Pro- 
cedure Code, for the forfeiture of the 
bond and the order that was passed was 
to the effect that the entire amount of the 
bond, namely, Rs. 200 be forfeited and in 
default Reoti Prasad was ordered to 
undergo three months’ simple imprison- 
ment. This order was affirmed on appeal 
by the learned District Magistrate. 

The learned Sessions Judge has, however, 
referred the matter to this Court with a 
recommendation that the order be quash- 
ed. He is of the opinion that -as the 
accused Sarju Prasad himself did not 
execute a bond for his appearance, but 
the applicant Reoti Prasad alone executed 
a.bond as a surety, the bond was no 
under the provisions of s. 499, Criminal 
Procedure Code, and the surety does not 
become amenable to the penalties con- 
templated by law in the event of his 
failure to produce the accused, and it is 
said that ase condition precedent, there 
should be a bond executed by the accused 
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himself. I am, however, of the opinion 
that the two bonds contained different 
undertakings and are not co-related. The 
validity of the one does not depend on 
the validity of the other. I, therefore, 
disagree with the view of the learned Judge 
on this point. 

At the same time I am of opinion that 
the entire amount of the bond should not 
be forfeited. The Court should have 
obtained a bond from the accused himself 
and that failure might have enabled the 
accused to get out of the hands of the 
surety. I would, therefore, reduce the 
amount to Rs. 50. I also quash the order 
of the learned Magistrate that the accused 
should be imprisoned in - default of pay- 
ment of the amount. As pointed out by 
the learned Judge the Court should, in 
the first instance, proceed to recover the 
amount by issuing a warrant for the 
attachment and sale of the movable pro- 
perty belonging to Reoti Prasad, and when 
this has proved infructuous, an order at 
a subsequent stage might be passed for 
the imprisonment of the applicant Reoti 


JANENDRA NARAIN 


Prasad in the Civil Court jail. Let the 
record be returned. 
D. Order accordingly. 


ee 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 1042 
of 1933 . 
November 12, 1934 
MAOPAERSON AND JAMES, Jd. 
BRIJLAL GEINKA AND OTHERS — 
DEFENDANTS — APPELLANTS 
VETSUS 
Rai JANENDRA NARAIN 
CHAUDHARI BAHADUR AND OTHERS 
.—PLAINTIFFS—RESPONDENTS 
Limitation Act (IX of 1908), s. 14—Scope of— 
Suit instituted in wrong Court—Belief in good faith 
that suit should be filed in that Court—Benefit of 
s. 14, if available—Order dismissing suit on the 
ground of being filed in wrong Court—Whether bars 


institution of second suit before Court having 
jurisdiction, oer 
Section 14 of the Limitation Act merely says 


that in computing the period of limitation pres- 
cribed for any suit, the time during which the 
plaintiff has been prosecuting ib in a Court which 
from defectof jurisdiction is unable to entertain 
shall be excluded; and the plaintiff is entitled to 


-claim the benefit of this provision whetber he 


comes up on the second occasion with the original 
plaint or with a new plaint. It cannot ba argued 
that the plaintiff could not have believed in good 
faith that his suit should be instituted in the 
Gourt of the Subordinate Judge, when this was 
the view taken by the Subordinate Judge himself 
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Tn such circumstances the case properly falls within 
the provisions of s. 14 ofthe Limitation Act,’ An 
order dismissing a suit on the ground that it 
ought ‘to have been instituted in the Settlement 
Court is not a disposal of the suit on the merits; 
it is merely a refusal of relief which from the 
defect of jurisdiction he was unable to give; and 
the order of dismissal by a Court which had no 
jurisdiction to entertain the suit cannot operate as 
a bar to a second suit instituted before a Court 
having jurisdiction. | PREN 

A. from a decision of the District Judge, 
Santal Parganas, dated June 19, 1933, 
affirming that of the Subordinate Judge, 
Rajmahal, dated December 19, 1932. 


Mr. K, P. Sukul, for the Appellants. 

Mr. S. C. Mazumdar, for the Respondents, 

James, J.— This is a second appeal 
from the decision of the District Judge 
of the Santal Parganas confirming the 
decision of the Subordinate Judge of 
Rajmahal decreeing the plaintiffs’ suit 
for arrears of rent. The plaintiffs originally 
instituted a suit in the Court of the Sab- 
ordinate Judge while the area was under 
settlement. The defendants in that suit 
took the objection that the suit should have 
been filed in the Court of the Settlement 
Officer; but the objection was overruled 
by the Subordinate Judge who decreed 
the suit. On appeal the District Judge 
dismissed the suit on the ground that it 
ought to have been instituted in the 
Court of the Settlement Officer and that 
the Subordinate Judge had no jurisdiction. 
The plaintiffs then instituted another suit 
in the Court of the Subordinate Judge 
who by that time had jurisdiction to 
entertain it, since the settlement was 
completed. The defendants objected that 
the suit was barred by limitation; but 
the learned Subordinate - Judge applied 
the provisions ofs, 14 of the Limitation 
Act holding that, the plaintiffs were 
entitled to exclude the time during which 
they had been prosecuting with due 
diligence their suit in good faith in a 
Court which from defect of jurisdiction 
was unable to entertain it, 

It is argued on behalf of the defendants- 
appellants that since the objection to 
jurisdiction was taken by the defendants in 
the earlier suitin the Court of the Sub- 
ordinate Judge, the plaintiffs cannot be 
considered to have been prosecuting their 
suit in good faith in that Court. The 
learned Subordinate Judge, misunder- 
standing the effect of Rule XXVII of the 
old’ Settlement Rules, thought that rent 
suits instituted in his Court were excluded 
from the category of suits which must be 
instituted in the Court of the Settlement 
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Officer during the pendency of settle- 
ment proceedings. It appears that 


the rule to which the learned Subordinate 
Judge refers applied only to suits instituted 
in the Santal Courts; but there was some 
ambiguity in its form; and we have 
recently had before us in this Court other 
instances in which the rule has been 
interpreted by the Settlement Officer 
in the same manner as it was interpreted 
by the Subordinate Judge in the previous 
suit. It certainly cannot be argued that 
the plaintiffs could not have believed in 
good faith that their suit should be institut- 
ed in the Court of the Subordinate Judge 
when this was the view taken by 
the Subordinate Judge himself; 
and the Courts below have rightly held 
that this is a case which properly falls 
within the provision of s. 14 of the 
Limitation Act. 

It is argued in the second place that 
the dismissal of the former suit by the 
District Judge in some way bars the 
institution of a fresh suit; and that if 
advantage was to be taken of the provi- 
sions of s. 14 of the Limitation Act, it 
was necessary that the original plaint 
should be returned to the plaintiff by the 
District Judge for presentation to the 
proper Court. Section 14 of the Limita- 
tion Act merely says that in computing 
the period of limitation prescribed for any 
suit, the time during which the plaintiff 
has been prosecuting it in a Court which 
from defect of jurisdiction is unable to 
entertain if shall ke excluded; and the 
plaintiff is entitled to claim the benefit 
of this provision whether he comes up 
on the second cccasion with the original 
plaint or with a new plaint. The order 
of dismissal by the District Judge in the 
former suit was not a disposal of the suit 
on the merits; it was merely a refusal 
of relief which from the defect of jurisdic- 
tion he was unable to give; and the order 


of dismissal by a Court which had no. 


jurisdiction to entertain the suit cannot 
operate as a bar to a second suit instituted 
before a Court having jurisdiction. 

I would dismiss this appeal with costs. 

Macpherson, J.—I agree. 

N. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Criminal Revision No. 207 of 1934 
April 20, 1934 
COLLISTER, J. 

KISHORI LAL AND ANOTHER— APPLICANTS 
161SUus 

. EMPEROR-— OpPPOSITE PARTY 

Penal Code (Act XLV of 1F60), s. 353— Execution 
warrant not complying with Civil Procedure Code 
(Act V of 1908), O. KAI, r. 24 (3)—Resistance to 
such warrant, if an offence. : 

If in an execution warrant sought to be executed, 
the date on or before which it is to be executed and 
the date on or before which it isto be returned to 
the Court is not specified, the warrant is bad, Thus 
the warrant being illegal, a person resisting its 
execution by the Amin commits no offence under 
s, 353, Penal Ccde. Sheikh Nasur v, Emperor (1), 
Gurdial v. Emperor (2) and Rash Behary Lal Mandal 
v. Emperor (3), relied on. 


Cr. Ref. from an order of the Sessions. 


Judge, Jhansi, dated February 19, 1934. 
i Mr. Basudeva Mukerji, for 
ant. 


The Assistant Government Advocate, for 


the Crown. 


Judgment.—This is an application in 
revision arising out of a case under s. 353, 
Penal Code. The two applicants were 
convicted by the irial Court and were 
sentenced to undergo three months’ 
rigorous imprisonment andtopay a fine 
of Rs. 10 each. They appealed to the 
Sessions Judge and their appeal has been 
dismissed, except that the sentence of 
fine has been remitted. - 


It appears that there 
against Raghunath, who is one of the 
applicants in ihis revision. A warrant of 
attachment was given to ihe Amin and 
it was made returnable up to March 20, 
1933. This Amin has a monthly programme, 
according to which he works in the Orai 
Tahsil from the lst to the 13th of each 
month and in the Konch Tahsil for the 
remainder of the month. On April J, the 
Amin sent a report to the Tahsildar to the 
effect that he had not been able to exe- 
cute this warrant and that he would not 
have time to go to this particular village 


was a decree 


in April. On April 4, the Tahsildar wrote 
onthe Amin's report: “Let the Amin 
execute if during his next turn.” His 


next turn was in the month of May. 
On May 5, he went to the village to 
execute this warrant and it has been found 
by the Courts below that thetwo applicants 
stood at the door of Raghunath’s house 
with lathis and intimidated the Amin, who 
thereupon went back and submitted a 
report. 
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The point which is taken before this 
Court—and it was also taken before the 
lower Appellate Court—is that the warrant 
which was sought to be executed on 
May 5, 1933, was bad in view of the fact 
that the date on or before which it was 
to be executed and the date on or before 
which it was to be returned to the Court 
was not specified on it. The lower Ap- 
pellate Court is of opinion that the Amin’s 
report with the Tahsildar's order of April 4 
upon it, was, in all probability, attached 
to the warrant and that in view of the 
known programme of the Amin the inten- 
tion of the Tahsildar must have been to 
extend the period for execution of the 
warrant up to May 13. In Sheikh Nasur 
v. Emperor (1), it was held by a Bench of 
the Calcutta High Court that a distress 
warrant issued under the Public Demands 
Recovery Act which had been extended 
beyond the original date of return, but 
which didnot bear on . the face of it the 
altered date was not a legal warrant under 
O. XXI, r. 24 (2), Civil Procedure Code. In 
Gurdial v, Emperor (2) it was laid down by 
a Judge of this Court that: 

“Where the process for execution bas a date fixed 
for its return under O. KAT, r. 24 (3), it cannot be 
executed after that date, and any person whose pro~ 
perty is attached after the date fixed for the return 
of the process may, when charged with the criminal 
offence under 8. 474, Indian Ponal Code, say that 
this property has never been lawfully removed from 
his possession and that therefore, he can commit 
no offence by taking the property in his own use.” 

The case reported in Sheikh Nasurv, 
Emperor (1) was referred to and followed, 
In Rash Behary Lal Mandal v. Emperor 
(3), it was held by a Bench of the Calcutta 
High Court that a warrant of arrest which 
had been illegally issued under s. 96 
Criminal Procedure Code, could not be 
treated as valid under s. 98. 

The provisions of O. XXI, r, 24 (3) 
Civil Procedure Code, are mandatory. tt 
is provided therein that in every process 
for execution a day shall be specified 
on or before which it shall be executed: 
and according toa rule made by this Court 
a day must also be specified on the pro 
cess on or before which it is to be returned 
to the Court. Whether or not the Amin’s 
report containing the Tahsildar's order of 
April 4, 1933, was attached to the warrant 
and whether or not it was the intention 
ofthe Tahsildar that the time for its exe. 


(1) 5 Ind. Cas, 409; 37 0 122; 11 Or, L J 128. 

(2) 144 Ind, Oas. 32; AIR 1933 All. 46; (1933) Or 
Oas. 52; 55 A 119; (1933) ALJ1; UR1t A431 Or: 
Ind. Rul, (1933) All, 368, 'i 

(3) 35 O 1076; 8 Cr. L J 235, 
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cution was to be extended up to May 13, 
the fact remains that the warrant did not 
comply with ihe mandatory provisions of 
law and was, therefore, bad. The point 
may appear to be a technical one, but 
there can be no doubt whatever that the 
warrant was illegal and, therefore, the 
applicants committed no offence under 
s. 353, Penal Code, in resisting its execu- 
tion by the Amin. I accordingly allow 
this revision and acquit the applicants 
and set aside their conviction and sentences. 
Their bail bonds are hereby cancelled. 
D. Accused acquitted. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1820 of 1931 
July 10, 1934 
Nastm ALI AND KHuNDKAR, JJ. 
RAJ AND ANOTHER-——PLAINTIFFS 
—APPELLANTS 
versus 
AYESHA KHATUN AND OTHERS— 
| DEFENDANTS — RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), asamended 
in 1929—68. 49-F—Under-raiyats -at the time when 
section came into force—Applicability—Ejectment suit 
— Right of heirs of under raiyat to continue suit. 
Where during the pendency ofan ejectment suit 
by landlord against an under-raiyat, the new Bengal 
Tenancy Act, 1929, came into force and it was found 
that the under-raiyait was not validily terminated by 
notice : : 
Held, that 6.49-F applied to the case and the heir: 
of the under-raiyat were entitled to continue the 
suit. - 
C. A. from an appellate decree of th 
Sub-Judge, Noakhali, dated November 22, 
1930. 
Mr, Bankim Chandra Banerjee, for the 
Appellants. 


Mr. Bijan Kumar Mukherji, for .the 
Respondents. i 
Judgment.—The only point for de- 


termination in this appeal whether the 
learned Judge was right in holding that 
the heirs of the original under-raiyat who 
had acquired a right of occupancy by 
custom were entitled to continue the appeal 
after the death of the original under- 
raiyat. Itappears that the suit for ejecting 
the original under-raiyat, that is the 
predecessor-in-interest of the respondents 
was instituted on February 11, 1928, on the 
ground that the under-raiyati was determin- 
ed by service of notice under s. 49, Bengal 
Tenancy Act. The plea of the original 
under-raiyat who was the defendant in the 
suit was that he had acquired a right of 
occupancy by custom and consequently he 
was not liable to be ejected by service of 
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notice under s. 49. While the suit was 
pending before the trial Court the new 
Bengal Tenancy Act came into operation 
on February 21, 1929. By virtue of s. 49-F 
of the new Act the under-raiyati became 
heritable and consequently his heirs after 
his death would be entitled to possess the 
property as under-raiyats. The position 
would have been entirely different if at the 
date of the institution of the suit the 
under-raiyatt was terminated and the 
original under-ratyat was a trespasser on 
the land. In view of the finding of the 
lower Appellate Court which has not been 
challenged before us, viz., that at the time 
of the institution of the suit and at the 
date when the new Act came into operation 
the under-ratyati was not validly terminat- 
ed and the original under-ratyat continued 
to be an under-raiyat as contemplated by 
s. 49-F, in respect of the land in suit,- 
the under-raiyati became heritable by the’ 
operation of that section and consequently 
after his death his heirs inherited the’ 
holding and were entitled to continue the 
appeal. We are accordingly of opinion that 
the learned Judge's decision on this point 
is correct. The appeal is ‘accordingly 
dismissed with costs. 
N. Appeal dismissed. 


ms 


- ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 768 
of 1933 
August 31, 1934 
NisMaT-ULLAH AND COLLISTER, JJ. 
HOSHIAR SINGH AND ANOTHER 
— APPLICANTS 
versus 
GOBARDHAN DAS — Opeosita Party 


Executtion—Person not party to decree: impleaded 
as judgment-debtor in execution—His remedy, 

A person who was not a party to the decree 
which was sought to beexecuted, was impleaded in 
execution proceedings as one of the judgment-debt~ 


ors: : 

Held, thathe could not challenge the decree, nor 
could the Court question the validity of the decree, 
He could seek his remedy only by a separate 
suit, 


Ex. S.O. A. from the decision of the 
Additional Sub-Judge, Muzaffarnagar, 
dated April 20, 1933. 

Messrs. G. Agarwala and K. N. Agar- 
wala, for the Appellants. 

Mr. K. Masud Hasan, for the Respondent. 

Judgment.—This is an appeal by 
Hoshiar Singh and Kabool Singh, decree- 
holders from an order passed by the learned 
Additional Subordinate Judge, Muzaffar- . 
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hagar, remanding ah appeal to him by Go- 
bardhan Das whose connection with the 
decree under execution will be presently 
shown, | 

One Tarif who was indebted to the 
respondent Gobardhan Das, executed a 
deed of simple mortgage on May 1, 1934, 
in favour of the appellants. Subsequently 
on May 3,1924, ‘Tarif executed a deed 
of sale in respect of the same property in 
favour of Balwant for Rs. 9,000 part of 
which was left with the vendee for satis- 
faction of the mortgage in favour of the 
appellants. Gobardhan Das obtained a 
simple money decree against Tarif and 
proceeded to attach the property which 
was the subject of the mortgage and sale 
above referred to. In course-of the exe- 
cution proceeding he came in conflict with. 
Balwant. Thisled tosuits under O. XXI, 
r. 61, Civil Procedure Code, in which it 
was, decided that the saledeed in favour 
of Balwant was not valid as the same had 
beon ‘executed in fraud of the creditors. 
The appellants were no parties to those 
proceedings. They subsequently instituted 
a suiton foot of their mortgage in Dec- 
ember 1928, impleading the original: 
mortgagor and possibly others, but not 
Gorbardhan whois said tohave been then 
an attaching creditor. A preliminary de- 
cree was passed on August 14, 1923, which 
was made final on November 4, 1929, Be- 
fore the property could be sold in execution 
of the mortgage decree, Gobardhan execu- 
ted his simple money decree, had the pro- 
perty sold and purchased it himself. Sub- 
sequently the appellants applied for execu- 
tion of their mortgage decree and implead- 
ed Gobardhan in the array of judgment- 
debtors in their application for execution. 
Gobardhan protested against being im- 
pleaded at that stage. He also impugned 
the mortgage in favour of the appellants as 
fictitious and fraudulent, 

It is unnecessary for us to mention in 
detail all the other objections which he 
took to the validity of the mortgage. The 
Court of first instance dismissed the 
objection of Gobardhan and directed the 
execution to proceed. Gobardhan appealed 
to the lower Appellate Court which re- 
manded the case with the direction that 
an opportunity should be given to Gobar- 
dhan to substantiate his objections to the 
validity of the mortgage, The present 
appeal has been filed by the decree-holders 
mortgagees whe contend that an inquiry 
into the validity of the mortgage in 
execution, . proceedings is not permissible, 
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They also attack the title of Gobardhan on 
the ground that he isa purchaser pendente 
lite, and as such, he acquired no right to the 
property purchased by him asagainst the 
mortgagee decree-holders. 1n the view of the 
case we are inclined totake it is not neces- 
sary to express any opinion onthis latter 
question. We are clearly of opinion that the 
mortgagee decree-holders should not have 
impleaded Gobardhan as one of the 
judgment-debtors. Gobardhan was no 
party to the decree sought to be executed. 
He should not have been dragged into 
the execution proceedings. Having been 
so dragged, the only objection which 
Gobardhan should have raised was that 
he was improperly impleaded. He went 
further and challenged the validity of 
the mortgage and the decree passed 
thereon. If this objection were to be in- 
quired into and allowed, the result would 
be that the Court executing the decree 
would annul the decree and the mortgage, 
on the basis of which the decree was 
passed. Such a course will obviously be 
illegal. It isopen to Gobardhan to seek 
his remedy by a separate suit. He cannot 
be allowed to intervene before the Court 
executing the mortgage decree, nor can 
the Court executing the decree question 
the validity of the decree which it is called 
upon to execute. 


In these circumstances we-think that the 
order of remand passed by the lower Ap- 
pellate Court was incorrect. The proper 
order in our opinion isto discharge Go- 
bardhan from the array of the judgment» 
debtors and to direct the Court of first in- 
stance to proceed with the execution of 
the mortgage decree. Gobardhan should 
seek such remedy as he may be advised 
to obtain by instittitting a regular suit. 
Subject to these remarks, this appeal is 
allowed. Theorder of the lower Appellate 
Court is set aside and that ofthe Court of 
first instance isrestored. In the circums- 
tances of the case we allow half costs to 
the appellant in this Court and the lower 
Appellate Court. 


D, Appeal allowed, 


toô 
CALCUTTA HIGH COURT 
Civil Rule No. 1265 of 1933 
January 17, 1934 
MALLIK AND JAOK, JJ. 
DINDAYAL SHAH—PETITIONGR 


: VeETSUS 
HARA PRASAD JADAV CHAND— 
OPPOSITE PARTY 
Attachment— Attachment of movables in certain 
place ordered—Nazir, if can take them away— Civil 
Procedure Code (Act V of 1908), ss, 115 and 151— 
Order under s. 151, if can be questioned in revisioni 
An order of attachment of movables that would 
be found in a certain place, does not authorise a nazir 
to take them away. 
The propriety ofan order made under s. 151, Civil 
Procedure Code cannot very legitimately be ques- 
tioned in revision under s. 115, Civil Procedure 


Oode. 

C.R. from an order of the 1st Court 
Munsif, Alipore, dated November 7, 1933. 

Messrs. Bepin Chandra Mallik and Kushi- 
prasun Chatterjee, for the Petitioner. 

Mr. Ramaprosad Mukhopadhyaya, for the 
Opposite Party. 

Order.—The petitioner who is the plaint- 
iff instituted a suit for recovery of rent 
from one Narottam Lal and he applied to 
the Court for attachment before judgment 
of some movable properties lying on the 
premises of Narottam. The Nazir of the 
Court went tothe place and although the 
order of the Court was to attach the 
movables that would be found there he 
wanted to take away the things whereupon 
Haraprasad Agarwalla the opposite party 
whol may mention here,is a brother of 
Narottam paid down the entire amount 
claimed by the plaintiff against Narottam 
under protest claiming the properties 
which were sought to be taken away by the 
Nazir as hisand thereby saved the pro- 
perties from being removed’ from the 
place. Thereafter Haraprasad applied 
to the Court for the refund of the money 
which had been paid by him and the 
learned Munsif allowed his prayer and 
directed arefund. It is against this order 
of the Munsif that the present Rule is 
directed. 

We do not think that this is a fit case 
where we should exercise our revisional 
powers. The order made by the learned 
Munsif was an order made under s. 151, 
Civil Procedure Code and that the pro- 
priety ofan order made under s. 151 cannot 
very legitimately be questioned under 
s. 115 of the Code. Besides it would appear 
from what has been stated above that if 
Haraprasad deposited the money it was 
only because he did so to prevent the 
Nazir of the Court from doing a thing which 
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he had not been authorised by the Court to 
do, The Rule must, therefore, stand dis- 
charged. We make noorder as tocosts in 
this Court. 

D. Rule discharged, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 371 of 1932 
May 1, 1934 
CUOLLISTER, J. 

MOHAMMAD JAN—P.arntire— 
APPELLANT 
Versus 
GULZARI AND OTAERS—DEFENDANTS— 
RESPONDENTS 

U. P. Land Revenue Act (III of 1901), s. 39, cl, 
(2) - Applicability of, where decree is obtained under 
8. 37, Agra Tenancy Act—Landlord consenting to 
partition between tenants,if can asksuch tenant to 
pay more than his share of rent—Agra Tenancy Act, 
CIII of 1926), ss. 37, 132—Landlord and tenant. 

The provisions of cl. (2), s. 39, U, P, Land Revenue 
Act, were intended to apply tos. 32 of ActII of 
1901, and they can only apply in respect of 9, 37° of 
Agra Tenancy Act, JIL of 1926, in a case where 
the division has been made by agreement among the 
co-tenants out of Court and can have no applica- 
tion to a case where a decree has been passed 
under that section by the Court. When once the 
Revenue Court has decreeda partition of tenancy 
and has ordered that such partition be entered in the 
papers, there would be no sense in holding that such 
partition canonly berecordedin the papers if the 
consent of the land-holder and of the tenants con-, 
cerned has been first attested before a Revenue Court 
or the Qanungo, Where, therefore, the land-holder 
was impleaded in the suit under s. 37, Agra Tenancy. 
Act and he gave his consent to the partition, he 
cannot afterwards plead thatthe tenants are liable. 
to pay more than their share of the rent in accord- 
ance with the partition of the tenancy in a suit under 
s, 132, Agra Tenancy Act, one 

S. C. A. from the decision of the District 
Judge, Moradabad, dated January 22, 


1932. 


Mr. M. L. Agarwala, for ihe Appellant. 

Mr. S. N. Seth, for the Respondents, 

Judgment.—This is a plaintiff's appeal 
arising out of a suit under s. 132, Agra 
Tenancy Act, for arrears of rent. It 
appears that two brothers held a joint 
tenancy. They are now dead and at the 
date of suit one branch was represented by 
Jawala and Baldeo and the other by the 
defendant-respondent, Gulzari and others. 
Jwala and Baldeo sued unders. 37, Ten- 
ancy Act, for partition of the holding and 
they impleaded the zemindar, who is the 
plaintiff-appellant in this case. On April 4, 
1930, the plaintiff put in an application 
in which he stated that ke had no ob- 
jection to the partition. Accordingly the 
suit was decreed and the holding wag 
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, partitioned and .the Court directed that 
the said partition be recorded in the 
Revenue papers; but for some reason 
or other that order was not complied with. 
The present suit was instituted by the 
plaintiff against the members of both 
branches of the family, thus treating the 
tenancy as joint. Gulzari objected that 
there had been a partition and that he 
was only liable to pay the rent which has 
been fixed on his half of the tenancy. He 
said that he had offered the plaintiff the 
rent which was due from him, but the 
plaintiff had refused to take it and had 
insisted that Gulzari should pay the 
amount of rent due from Jawala and 
Baldeo in addition to what was due from 
himself. 

_ The Court of first instance decreed the 
suit of the plaintiff against all the de- 
fendants. The Court held that it was the 
duty of the defendants to see that the 
division of tenancy was given effect to in 
the Revenue papers, and since they did not 
do so, the decree of the Court 
case under s. 37 was inoperative as against 
the plaintiff zemindar. The lower Appel- 
late Court disagreed with the view of the 
trial Court and decreed the plaintiffs’ suit 
in respect of the share of rent due ex- 
clusively from the defendants-respondents 
in accordance with the division of tenancy. 
The point taken before me in appeal is 
that under s. 39, cl. 2, Land Revenue Act, 
the division of tenancy should have been 
attested and that ,the omission of the de- 
fendants-respondents to have itso attested 
precludes them from pleading liability for 
a half share only of ihe rent. Section 39, 
oh (4), Land Revenue Act, lays down 
that : 


“No division of a holding occupied by two or more 
tenants and no distribution of the rent payable in 
respect thereof sball be recorded unless the consent 
of the Jandholder and of all the tenants concerned 
has been attested before a Revenue Court or the 
Qanungo’ 


Section 33, Land Revenue Act, was en- 
‘cted at a time when Act II of 1901, (i. e. 
the old Tenancy Act) was in force, and 
s. 320f that Act expressly prohibited the 

_institution of a suit for the division of a 
holding or distribution of rent thereof. 
Under B. 37 of Act II of 1926, (i. e., the pre- 
sent Tenancy Act) it is provided that : 

“A division of a holding or distribution of the rent 

: payable in respect of a holding or any portion thereof, 
or such division and distribution shall be effected 
only (a) by agreement between the co-tenants, or (b) 
by the decree ina suit instituted under this section 


“by one or moré of the co-tenants against the 
others : 
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Provided that such division or distribution shall 
not be binding on the landholder unless he agrees 
thereto in writing.” 


Tt is obvious that the provisions of cl. (2), 
s. 39, Land Revenue Act, were intended 
toapply to s. 32 of Act IT of 1901, and 
they can only apply in respect of s. 37, 
of Act III of 1923 in a case where the 
division has been made by agreement 
among the co-tenants out of Court and 
can have no application whatsoever to a 
case where a decree has been passed 
under that section by the Court. When 
once the Revenue Court has decreed a 
partition of tenancy and. has ordered that 
such partition be entered in the papers, 
there would be no sense in holding that 
such partition can only be recorded in the 
papers if the consent of the land-holder and 
of, the tenants concerned has been first 
attested before a Revenue Court or the 
Qanungo. The plaintiff was impleaded in 
the suit under s. 37 and he gave his 
consent to the partition and he cannot now 
plead that the defendants-respondents are 
liable to pay more than their share of the 
rent in accordance with the partition of the 
tenancy. There is no force whatsoever in 
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this appeal and it is dismissed with 
costs. : bo 
D. Appeal dismissed. 


—— 


OUDH CHIEF COURT 
First Civil Appeal No. 29 of 1933 
October 29, 1934 
NANAVUTTY AND Zia-uL HASAN, JJ. 
BHAGWAN DIN AND ANOTHER— 
PLaINTIFFS—APPELLANTS 
Versus 
BADRI PRASAD AND orHEas— 
DEFENDANTS— RESPONDENTS 
Limitation Act (IK of 1908), s. 5—Counsel of 
appellant acting negligently in advising client— 
Appeal filed in wrong Court—Appellant, if entitled 
to benefit of s. 5—Admission of defendant, if material 
—Oudh Civil Rules, r. 269 A—Land Revenue’, 
if includes cesses which landlords have to pay, 
Where a Counsel gives advice with due care and 
attention but nevertheless arrives at a mistaken con- 
clusion and the appellant misled by that advice files 
in good faith an appeal beyond limitation, the Court 
ig justified in admitting the appeal filed after 
limitation but not otherwise, and an appellant is not 
entitled to the benefit of s. 5 of the Limitation 
Act where he has acted in good faith on the advice 


- of the Counsel, which advice has been given honest- 


ly though negligently. The fact that the defendants 
were guilty of omission or commission by way. of 
admissions or otherwise is immaterial when the 
Counsel of the plaintiffs has acted negligently in 
advising his clients to file the appeal in the wrong 
Court, Mithoo Lalv. Jamna Pershad (1), followed. 

For the purposes of valuation the words “land 
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revenue". in r. 969-A of the Oudh Civil Rules (as 
amended in 1930) include not only the actual land 


revenue paid to Government but also the cesses, 
which the landlords have to pay. 


F. C. A. against the decree of the Addi- 
tional Subordinate Judge, Unao, dated 
January 5, 1931. 

Mr. L.S. Misra, for the Appellants. 

Messrs. H, Husain, Sheo Narain Bajpai 
and Dr. Qutub-ud-Din Ahmad, for the Res- 
pondents. 

Judgment.—This is a plaintiffs’ appeal 
against a judgment and decree of the 
Court of the learned Additional Subordi- 
nate Judge of Unao, dated January 5, 1931, 
decreeing the plaintiffs’ suit for possession 
of a four anna share out of the sixteen 
anna share in Mahal named Musammat 
Parbati situate in village Mirzapur, Pargana 
Asiwan Rasulabad in the District of Unao 
subject to payment of Rs. 7,162 by the 
plaintiffs. 

At the hearing of this appeal a pre- 
liminary objection was raised by the 
learned Counsel for the defendants res- 
pondents that this appeal was time- 
barred. 

The facts relevant for deciding this 
question of limitation are briefly as fol- 
lows :— 

The judgment ofthe Court of the Addi- 
tional Subordinate Judge of Unao was 
delivered on January 5, 1931, and an appeal 
was filed in the Court of the District 
Judge of Unao on February 12, 1931. 
The District Judge of Unao returned the 
memorandum of appeal on March 25, 
1933, to Pandit Bishambhar Nath Bajpai, 
Vakil for the appellants, and the very 
same memorandum of appeal was presented 
by Mr. Lakshmi Shankar Misra in this 
Court on March 27, 1933, This appeal 
was filed more than two years after the 
decision of the trial Court. No applica- 
tion under s. 5 of the Indian Limita- 
tion Act was filed along with the memo- 
randum of appeal to this Court, nor was 
any affidavit filed by the plaintifis-appel- 
lants explaining -the inordinate delay 
committed by them in filing this appeal 
and praying the Court lo condone their 
fault. When ihe appeal came up for 
hearing in the Court of the learned 
District Judge of Unao, Pandit Bishambhar 
Nath Bajpai, Advocate for the appellants, 
admitted that the Court of the District 
' Judge of Unao had no jurisdiction to try 
the appeal and stated that the appeal 
was filed under a bona fide mistake of 
the appellants in that Court, The learned 
District Judge in his order directing the 
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return of the memorandum of appeal 10 
the plaintiffs-appellants for presentation 
to the proper Court noted that the valua- 
tion of the suit for purposes of jurisdiction 
had been fixed by the plaintiffs at 
Rs. 4,800, viz. thirty times of Rs. 160 
land revenue, but the land revenue 
included cesses under the amended para. 
269-A of the Oudh Civil Rules, Vol. 1, 
Chap. 6, which came into force on 
February 4, 1930. These amended rules 
definitely lay down that the word “revenue” 
as used in the above rules shall be held 
to include the cesses payable by he 
landlord. Before the introduction of this 
rule there was no standard prescribed for 
valuing suits for the possession of land 
for purposes of jurisdiction, and the 
plaintifis used to fix the valuation according 
to their own estimate of the market value 
of the property in dispute. The learned 
Counsel for the plaintiffs who filed the 
original suit was apparently aware of this 
rule, because he has fixed the valuation 
of his suit for purposes of jurisdiction at 
thirty times the land revenue. He, how- 
ever, carelessly omitted to read the 
last paragraph of this r. 269-A, which 
clearly lays down that the land ‘revenue 
shall be held to include cesses payable 
by the landlord as well. It was admitted 
by the parties in the Court of the District 
Judge of Unao that Rs. 160 is the land 
revenueand Rs. 16 are the cesses payable 
in respect of the land in suit. Thus the 
correct valuation of the land in this 
case for purposes of jurisdiction is 
Rs, 5,280, that is to say, thirty times 
Rs. 176 and not Rs, 4,800, as given in 
the memorandum of appeal. The learned 
Counsel for the plaintiffs-appellants has 
argued that all throughout his clients 
have been acting in good faith and that 
they are not guilty of any such negligence 
as would disentitle them from having the 
benefit of s. 5 of the Indian Limitation 
Act. On this point of limitation we are 
bound by the Full Bench ruling of our 
Court reported as Mithoo Lal v. Jamna 
Pershad (1), in which it was laid down 
that where a Counsel gave advice with 
due care and attention but nevertheless 
arrived at a mistaken conclusion and the 
appellant misled by that advice filed in 
good faith an appeal beyond limitation, 
the Court was ‘justified in admitting 
the appeal filed after limitation but 
not otherwise, and that an appellant was 


(1) 146 Ind. Cas, 127;10 O W N 1154; 6 R O 83; A 
IR 1933 Oudh 523; 9 Luck 193 (F B). « 
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bot entitled to the benefit of s.5 of the 
Indian Limitation Act where he had acted 
in good faith onthe advice of the Counsel, 
which advice had been given honestly 
though negligently. In the present case 
it is clear that the advice given by the 
Counsel for the appellants, Pandit Bisham- 
bhar Nath Bajpai, that the appeal should 
be filed in the Court ofthe District Judge 
of Unao, was quite negligently given. 
Had he looked into the provisions of r. 269-A 
of the Oudh Civil Rules carefully, he 
would have seen for himself that for the 
purposes of valuation the words “‘land reve- 
nue” included not only the actual land 
revenue ‘paid to Government but also in- 
cluded the cesses, which the landlords had 
to pay. It is no doubt hard that the 
plaintifisshould be penalised for the faults 
and short-comings of their Counsel but, 
as the law stands at present,in view of 
the Full Bench decision of this Court, we 
have no alternative but to hold that the 
present memorandum of appeal is clearly 
barred by time. 

It is further to be noted that when the 
defendants-respondents filed the cross- 
objections in the Court of the District 
Judge of Unao, they showed the correct 
valuation ofthe property. They filed their 
cross-objections on March 14, 1931, andit 
was noted on the back of these cross- 
objections by the Munsarim of the District 
Judge that these cross-objections were 
beyond the jurisdiction of tho Court of 
the District Judge. This fact ought to 
have opened the eyes of the learned 
Counsel of the plaintiffs-appellants who ap- 
peared for them in the Court of the District 
Judge of Unao,and had trey withdrawn their 
memorandum of appealand taken it back 
and filed it in this Court sometime in 
March, 1931, their memorandum of appeal 
would. have clearly been filed within 
time. This conduct on the part of the 
Counsel for the plaintiffs appearing in the 
Court of the District Judge was clearly 
inexcusable. We have already noted above 
that no application under s. 5 of the Indian 
Limitation Act was filed by the plaintiffs- 
appellants along with their memorandum 
of appeal. There is no allegation on be- 
half of the plaintiffs-appellants that they 
had sufficient cause for not preferring an 
appeal within time within the meaning of 
s. 5 of the Indian Limitation Act. There 
is no affidavit filed by the plaintiffs-ap- 


‘pellants in support ofthe contentions urged 


on their behalf by their lg arned Counsel 
before us. The Full Ben oh ruling ofthis 


SHYAM NARAIN MISIR V. MANGAL BRASAD MISIE 


163 
Court has been followed by a Bench of this 
Court in Kuar Rajendra Bahadur v. Rat 
Rajeshwar Bali (2) to which one of us was 
aparty. It was also followed by a Bench 
of this Court in Patraji v. Radhika Bakhsh 
Singh (3). | 

The learned.Counsel for the plaintiffs- 
appellants has argued that the defendants 
have themselves accepted the plaintiffs’ 
valuation of the property in suit. This, how- 
ever, is not correct. In para. 9 of the written 
statement the defendants merely stated 
that the court-fee and jurisdiction mention- 
ed in para. 9 of the plaint were not objected 
to. They never admitted that the valua- 
tion of the suit for purposes of jurisdiction 
was correct, It was immaterial for both 
parties whether the valuation in suit in 
the Court of the Subordinate Judge was 
held to be Rs. 48,000 or Rs. 5,280. Moreover, 
whatever sins of omission and commission 
may have been committed by the defend- 
ants-respondents will not enable the plaint- 
iffs’ Counsel in this Court to assert. that 
the Advocate of the plaintiffsin the lower 
Court did not act negligently when he 
wrongly advised his clients to file their 
appeal inthe Court of the District Judge 
of Unao, 

We are bound by the Full Bench de- 
cision of this Court and we consider that 
the‘ memorandum of appeal filed by the 
plaintifis in this appeal is time-barred. 
We accordingly uphold the preliminary 
objection and dismiss the plaintiffs’ appeal 
with costs as time-barred. - 

N. Appeal dismissed. 

(2) 149 Ind. Cas. 239; 1L O W N 653; 6 R O 536; A 
I R 193t Oudh 360, 

(3) 147 Ind. Oas. 799; 100 W N 1247; AIR 1934 
Oudh 10; 6 R O 307. 
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ALLAHABAD HIGH COURT 
Letters Patent A ppeal No. 27 of 1933 
September 12, 1934 
SULAIMAN, O. J., AND 
RACHHPAL SINGH, J. 

SHYAM NARAIN MISIR AND ANOTHER 

— PLAINTIFES— APPELLANTS 
versus 
MANGAL PRASAD MISIR 
AND OTHERS— DErENDANTS—RESPONDENTS 
Transfer of Property Act (IV of 1882), ss. 43, 6 (a) 
—S.43, if applies when heirs profess to transfer 
property itself and not only right of succession— 
5.6 (a), scope and applicability of-—Protection under 
s.43—Transferee acting under erroneous represen- 
tation that transferor had authorily totransfer— 
Transfer, if protected—Recitals in deed warranting 
conclusion of erroneous representation—Transfer, if 
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can operate on interest acquired by executant 
since, 

Section 43, Transfer of Property Act, applies even 
to cases of heirs who profess to transfer the pro- 
perty itself and not only their right of succession. 
Section 6 (a), Transfer of Property Act applies to 
cases where professedly there is a transfer ofa 
mere spes successionis, the parties knowing that the 
transferor has no more right than that ofa mere 
expectant heir The result would be the same where 
the parties knowing the full facts fraudulently 
clothe the transaction in the garb ofan out and out 
sale of the property, and there is no erroneous 
representation made by the transferor to the trans- 
feree as to his ownership. But where an erroneous 


“representation is made by the transferor to the 


transferee that he is the full owner of the property 
transferred andis authorised to transfer it and the 
property transferred is not a mere chance of succes- 
sion but immovable property itself, and the tran- 
sferee'acts upon such erroneous representation, then 
if the transferor happens later, before the contract of 
transfer comes to an end, to acquire an interest in 
that property,no matter whether by private pur- 
chase, gift, legacy or by inheritance or otherwise, 
the previous transfer can at the option of the 
transferee operate on the interest which has been 
subsequently acquired, although it did not exist at 
the time ofthe transfer. The illustration to s, 43 is, 
directly applicable to such a case. Sannamma v. 
Radhabhayi (6) and Ramasami Naik v. Ramasami 
Chetty (7), distinguished. Sarju Prasad v, Bindeshri 
Bakhsh Pal (8), Sunder Lal v, Ghissa (9) and 
Eshag Lal v. Dulla (10), relied on. [p. 185, col. 2; 


` p. 166, col. 1.) 


“The protection is not afforded for a transaction 
which wears the garb of a transfer, but only to such 
a transfer as has been taken by the transferee 
acting upon an erroneous representation made to 
him that bis transferor had authority to transfer 
the property itself, Mulraj v. Indar Singh (12), 
referred to. Bindeshwari Singh v Har Narain 
Singh (1), dissented from [p, 166, col. 2.] 

Where the earlier portion of the sale deed was not 
drafted in a way which would make a clear ad- 
mission of the full ownership of the executant, 
and at the same time there was no clear recital in it 
which would suggest that he was not the absolute 
owner, but the executant ssid that he sold the 
property absolutely and that the vendees would 
remain in proprietary possession of the . property like 
himself, generation after generation, and that they 
had become the absolute owners of the property, the 
recitals would be sufficient to warrant the conclusion 
that there was an erroneous representation made 
to the vendees that the executant had full power to 
make them absolute and complete owners and the 
vendees can make the transfer operate on the in- 
ee ae the transferor has acquired since .[p. 167, 
col. 1. 

L. P. A. against the decree of Mr. Justice 
Niamat Ullah, dated July 28, 1933.- 

Mr. Haribans Sahai, for the Appellants. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. 


Judgment.—This is a plaintiffs’ appeal 


arising out of a suit for redemption of an 


usufruetuary mortgage of 1879, The plaint- 
iffs claim to be the representatives of the 


‘mortgagor under a sale deed, dated Sep- 


tember 13, 1927, executed by Ram Narayan 


-son of Musammat Bhagwanti, who was 
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the daughter of Musammat Budna the 
mortgagor. The defendants, who are the 
representatives of the morigagees, pleaded 
that the plaintifis had no right of redemp- 
tion left inasmuch as they had acquired pro- 
prietary title under the sale deeds of 
August 2, 1910, and January 4, 1927, 
executed by Ram Narayan previous to that 
in favour of the plaintiffs. 

It appears that on the death of Musam- 
mat Budna, she was succeeded by two or 
three daughters, one of whom Musammat 
Bhagwanti died in 1904, another daughter 
having died earlier, On the death of 
Musammat Bhagwanti, the name of Ram 
Narayan was entered against a half share 
in the estate, while the name of the other 
daughter Musammot Akashi continued to 
remain recorded against the other half. 
In 1910, Ram Narayan sold that half 
share in the property which was in his pos- 
session. Musammat Akashi was then alive 
and died much later in 1926. On her 
death, Ram Narayan executed a second 
sale deed on September 4, 1927,in which he 
acknowledged the validity of the previous 
sale deed of 1910 and also transferred the 
remaining half share to the same vendees. 
It was after this that the plaintiffs took the 
sale deed from Ram Narayan. F 

The lower Appellate Court has held that 
the. defendants vendees are perfectly pro- 
tected and the plaintiffs as representatives 
of Ram Narayan are estopped from going 
behind the previous two transactions. 


On appeal a learned Judge of this Court 
has affirmed that decree, holding that s. 41 
as well'as s. 43 of the Transfer of Property 
Act are a bar to the claim so far as the 
half share sold in 1910 is concerned. As 
regards the remaining half share, the 
validity of the sale deed of 1927 has to be 
accepted. rr 

The learned Advocate for the plaintiffs 
urges before us that 8. 43, Transfer of 
Property Act cannot apply to a case where 
a person, who is a mere contingent rever- 
sioner, purports to transfer the property 
and then subsequently succeeds to it. The 
argument is that such an interpretation of 
s. 43 would be inconflict with s. 6 (a) under 
which the change of an heir-apparent suc- 
ceeding to an estate cannot be transferred, 
He relies strongly on the case of Bindeshwart 
Singh v. Har Narain Singh (1) and the case 
of Official Assignee of Madras v.Sampath 


(1) 127 Ind. Cas. 20; A T R 1929 Oudh 185; 4 
Tuck 622; 6 O W N 233; Ind, Rul. (1930) Oudh 
436. 
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Naidu (2). These cases certainly support 
his contention; but they proceed on the 
authority of certain earlier cases which 
can be easily distinguished. The case of 
Sumsuddin Goolam Husein v. Abdul Husein 
Kalimuddin (3) was one where the transferor 
had agreed to relinquish and release all her 
right, title and interest, present or future, 
by way of inheritance or otherwise in cer- 
- tain’ properties; s. 6 (a) was clearly applica- 
ble and s. 43 could have no application. 


Similarly the case of Sri Jagannada Raju 


v. Sri Rajah Prasada Row :9 Ind. Cas. page 
241 (4) was a case of a contract by an 
expectant reversionary heir to an estate to 
sell the same if and when it devolved upon 
him. It was, of course, held that such a 
contract could not be specifically enforced. 
On the other hand, in the case of Alamanaya 
Kunigari Nabi Sab v. Murukuti Papiah 
29 Ind. Cas. 439 (5). Ayling and 
Tyabji, JJ., distinctly held that where the 
transferor represents himself to be an 
absolute owner of the property transferred, 
when he is not, and on a date subsequent 
to the transfer, acquires title to such pro- 
perty by inheritance, the transfer is not a 
transfer of spes successionis and invalid 
under s. ü (a) of the Transfer of Property 
Act, but is one under s. 43 of the Act and 
is enforceable against the transferor, A 
distinction was drawn between the transfer 
of a mere right of succession and the 
transfer of the property professing to be 
full owner. This case is directly against 
the appellants. 

But another Division Bench of the 
Madras High Court has distinctly dissent- 
ed from this case without referring the 
question to a larger Bench. In Official 
Assignee of Madras v. Sampath Naidu (2) 
it was considered that the mortgages, 
executed by a person who, although he 
professed to be the full owner, was in 
reality a mere reversioner, could not be 
governed by s. 43 atall. It was thought that 
“ to apply s. 43 would be to contravene the 
provisions of s.6 (a). The learned J udges 
relied on the case of Sri Jagannada Raju 
v. Sri Rajah Prasada Row (4), although as 
it has been pointed out, that was a case of a 
promise tu transfer the fruits of the expecta- 
tions. The learned Judges felt compelled 
to go to the length of holding that the 


(2, 145 Ind. Oas., 965; A IR 1933 Mad, 795; 38 
L h 610; 6RM 170; 65 ML J 588; (1933) M W N, 


77. 
(3) 31 B 165, 

(4) 29 Ind. Cas, 241; 39M 554; 17 Ml: T 419: 
J 650; (1915) M W N25, 2., TTM T 419; 28 M 
(5) 29 Ind. Oas. 439; 29M L J733. 
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illustration to s. 43 which directly applies 
to the case of an heir, is repugnant to 
the provisions of s.6 (a) and is, therefore, 
wrong. The other cases relied upon also 
are cases either of mere- contracts or of 
transfers of a mere chance of succession. 
An Allahabad case holding the contrary 
view was not followed on the ground that 
8. 6 (2) had not been considered there. 

It also appears that a Division Bench of the 


‘Lucknow Chief Court in Bindeshwari Singh 


v. Har Narain Singh (1) have apparently 
expressed the same view. There also it 
has been considered that the transfer of 
property by a person, who is in reality 
not the owner, is really the transfer of a 
chance of succussion, and is, therefore, 
void under s. 6 of the Transfer of Property 
Act. 

We do not think that the Full Bench 
case of the Madras High Court Sannamma 
v. Radhabhayi (6) necessarily decides this 
point in favour of the appellants. In that 
-case the alienation was prohibited by 
Statute, and it could therefore not be 
given a retrospective effect by virtue of s. 47 
of the Transfer of Property Act. Possibly on 
the same ground an earlier case of the 
Madras High Court in Ramasami Naik 
v. Ramasami Chetty (7) may also be dis- 
tinguished. 

On the other hand, in several cases of 
this Court it has been laid down that 
s. 43 applies even to cases of heirs who 
profess to transfer the property itself and 
not only their right of succession. We may 
mention tne cases of Sarju Prasad v. 
Bindeshri Baksh Pal (8), Sunder Lal v, 
Ghissa (9) and Eshaq Lal v. Dulla (10), 
The inapplicability of s. 6 to such a case 
was not discussed at length, because ob- 
viously the section was considered to be 
irrelevant. 

The learned Judicial Oommissioner of 
the Nagpur Court in Syed Bismilla v. 
Manulal Chabildas, 130 Ind. Cas. 822 
(11) reviewed many cases on this point and 
came to the same conclusion as this 
Oourt. 

It seems to us that when there were clear 
cases under the unamended Trans- 


(6) 43Ind, Cas, 935; 41 M 418; 22 ML T 532; 
34M L J 17; (19i8) M W N 23; 7L W234 


(E B). 

(7) 30 M 255, 

(8) 9 Ind, Oas. 298; 33 A 382; 8 A LJ 184, 

(9) 118 Ind. Cas. 705; (1929) A L J 1087; À I R 1929 
All. 589; Ind. Rul. (1929) All. 913. 

(10) 122 Ind, Cas, 177; A I R 1930 All. 115; Ind. 
Rul, (1930) All. 209. 

(11) 130 Ind. Oas 822; A IR 1931 Nag. 51; Ind. Rul, 
(1931) Nag. 70; 27 N L R199, 
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fer of Property Act applying s. 43 
to the cases of heirs, and there 
was a specific illustration to s. 43 which 
was in point, and the Legislature has 
not thought fit to delete the illustration 
in the Amended Act, it is impossible to 
hold that the illustration is repugnant to 
the provisions of s. 6 and is really wrong. 
Every attempt should be made to re- 
concile the provisions of s. 43 together 
with .the illustration with the provisions 
of s. 6. Such a reconciliation is, in our 
opinion, patent enough. Section 6 does 
not prohibit emphatically the transfer of 
a chance of an heir; nor does it make it 
absolutely illegal so as to vitiate the entire 
contract. It merely lays down that the 
property of any kind may be transferred, 
but the chance of an heir cannot be 
transferred. This is no more than saying 
that a transfer of a mere chance of an 
heir is void in law and is of no effect. 
Section 6 (a) would, therefore, apply to 
cases where professedly there is a transfer 
of a mere spes successionis, the parties 
knowing that the transferor has no more 
right than that of a mere expectant heir. 
The result, of course, would be the same 
where the parties knowing the full 
facts fraudulently clothe the transaction 
in the garb of an out and out sale of the 
property, and there is no erroneous re- 
presentation made by the transferor to the 
transferee as to his ownership. 

But where an erroneous representation 
is made by the transferor to the trans- 
feree that he is the full owner of the 
property transferred and is authorised to 
transfer it and the property transferred 
is not a mere chance of succession but 
immovable property itself, and the trans- 
feree acts upon such erroneous representa- 
tion, then if the transferor happen later, 
before the contract of transfer comes to 
an end, to acquire an interest in that 
property no matter whether by private 
purchase, gift, legacy or by inheritance 
or otherwise, the previous transfer can at 
the option of the transferee operate on the 
interest which has been subsequently 
acquired, although it did not exist at the 
time of the transfer. The illustration to 
s. 43 is, in our opinion directly applica- 
ble-to such a case. Under it if a Hindu 
son who has separated from his father 
and the joint property is divided on parti- 
tion so that the son no longer owns a 
particular property which has been allot- 
ted to the father but transfers the same 
professing to own it, then if while the 
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contract of sale has not been rescinded 
the heir succeeds to the estate of his 
father on his death, the transferee may 
require the son to deliver such properly 
to him. This is a case of an heir, who 
had at the time a mere chance of a 
succession to the estate of his father in 
case he survived him, transferring _the 
property itself and not his chance of 
succession. Under the illustration he is 
bound to restore the property to the 
transferee if before the contract 18 Tes- 
cinded he succeeds to such property. 

Of course, the protection is not afforded 
for a transaction which wears the garb 
of a transfer, but only to such a trans- 
fer as has been taken by the transferee 
acting upon an erroneous representation 
made to him that his transferor had 
authority to transfer the property itself 
vide Mularaj v. Indar Singh (12). We 
accordingly agree with the view express- 
ed by Niamat Ullab, J., in disagreement 
with the Lucknow Chief Court, that s. 43 
would be applicable. 

We, however, think that s. 41 of the 
Transfer of Property Act cannot be of any 
avail to the defendants. Under that section 
when a person who is the ostensible owner 
of a property with the consent express or 
implied of the true owner transfers the 
same for consideration, the owner is bound 
by the transfer under certain circumstances. 
Here if we regard the daughter Musammat 
Akashias the true owner and Ram Nara- 
yan as the ostensible owner, then'Musam- 
mat Akashi would have been bound by 
the transfer: but she is now dead and 
the question of a limited owner being 
bound by the transfer no longer arises. 
Section 41 cannot be invoked against the 
plaintifis themselves, simply because they 
had previously made the transfer. Itis 
s. 43 whichis the appropriate section. 

The lower Appellate Court has recorded 
a distinct finding that the vendees acted 
in perfect good faith, We have got to 
accept this finding in second appeal, 
however, incomplete it may be. Putting 
it as ils very lowest, this finding must 
mean that the deferdants vendees were 
not aware that their vendor had no au- 
thority to eell the properly. Whether they 
were aware of any other circumstances 
has not been made clear by the lower 
Appellate Court; but we must assume that. 
they were not aware that their vendor 
had not any authority to transfer the 


(12) 92 Ind. Oas, 471; 48 A 150; A IR 1926 Aly 
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property. Now from the sale deed it is 
quite clear that Ram Narayan professed 
to transfer all his zamindari rights in the 
property over which he was in possession 
and did not mean to retain any interest. 
He provided that the vendees would genera- 
tion after generation remain in proprietary 
possession of the. property sold: and 
towards the end of the document he in 
particular stated thatfrom the date of the 
sale deed the vendees should like the vendor 
remain in proprietary possession and oc- 
cupation of the property sold and that 
“now the vendees are the permanent owners 
of the property sold. I and my heirs have 
nothing to do therewith.” 


The earlier portion of the sale deed in 
question was not drafted in a way which 
would make a clear admission of the full 
ownership of the executant. At the same 
time there is no clear recital in it which 
would suggest that he was not the absolute 
owner. He has certainly said that he 
sold the property absolutely and that the 
vendees would remain in proprietary 
possession of the property like himself 
generation after generation and that they 
had become the absolute owners of the 
property. We think that these recitals 
are sufficient to warrant the conclusion 
that there was an erroneous representation 
made to the vendees that the executant 
had full power to make them absolute 
and complete owners. In this view of the 
matter we are of opinion that the def- 
endants are entitled at their option, as 
the transaction has not been rescinded, 
to make the transfer operate on the 
interest which Ram Narayan has acquired 
since. 


. It is not necessary to consider how far 
his confirmation of this sale deed and 
his acknowledgment of its validity as 
contained in his subsequent sale deed of 
1927 is binding upon him. As a mere 
question of ratification the point could not 
be argued that a transfer which was void 
could be made valid by a mere subsequent 
ratification. On the other hand, if there 
was a fresh contract between the parties, 
one of the terms of which was that the pre- 
vious void transfer should be accepted, 
it may well operate. as estoppel. In the 
view which we have taken of the con- 
sequences of the representations made in 
the earlier sale deed, it is not necessary 
to express any final opinion as to the infer- 
ence to be drawn from the second sale 
deed, Bg y 
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The appeal is accordingly dismissed with 


costs. occ 
D. Appeal dismissed. 





MADRAS HIGH COURT 
Appeal against Order No. 292 of 1931. 
March 14, 1934. f 
JAOKSON AND BUTLER, JJ. 
VEDAVATHI —PETITIONER 
—APPELLANT 
Versus 
S. SADASIVA RAO AND ANOTHER — 
RESPONDENTS 

Appeal—Limitation—Omission to give formal notice 
of order—Knowledge of order, whether seis time 
running. y 

Where an order has been duly issued and a party 
is apprised of that order, time will run, even though 
it isdirected that a notice of an order shall be sent. 

The appellant knew of an order of an Official 
Receiver rejecting the proof of her debt in 1926 by 
1927, She appealed in 193), and urged that her 
knowledge was immaterial so long as formal notice 
was not conveyed to her as required bythe High 


Court Rules : Re 
Held, that the appeal was barred. Swaminathan 


v. Lakshmanan Cheitiar (1) and Secretary of State 
for India v. Gopisetti Narayanaswami Naidu (2), 


referred to. x 

A. against the order of the District 
Court of South Kanara, dated October 28, 
1930, and made in O. P. No 71 of 1930. — 

Mr. K. Srinivasa Rao, for the Appellant. 

Mr. K. P. Sarvothama Rao, for the Res- 
pondents. 

Judgment.—In this case the appellant 
knew ofthe order passed by the Official 
Receiver rejecting the proof of her debt in 
1926 by 1927 and did not appeal till 1930. 
She argues that her knowledge was im- 
material so long as formal notice was not 
conveyed to her, under this Court's rules. 
None of the cases cited before us go so far 
as this cf. Swaminathan v. Lakshmanan 
Chettiar (1), Secretary of State for India v. 
Gopisetti Narayanaswawi Naidu (2). And 
it is clear from the dictum of Blackburn, J., 
quoted on page 505 that an order is complete 
and appealable before notice is issued. 
When an order has been. duly issued, and 
a party is apprised of that order tima will 
run, even though it is directed that a 
notice of an order shall be sent. 

The appealis dismissed with costs. 
Appeal dismissed. 


A. 
(1) 123 Ind. Gas. 315; 53 M 49°; 3LL W 487; Ind, 
Rul, (1930) Mai. 489; ATR 1930 Mad. 4'0; 59 M LJ 


585. I 
(2) 8 Ind. Oas.398; SLM LI; SMU T 319; (1911) 1 
M WN 28, : 
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RANGOON HIGH COURT 
Second Civil Appeal No. 100 of 1934 
June 20, 1934 
Doun« ey, J. 
CHINAMAN YO WAH AND OTHERS— 

APPELLANTS 


< versus 
L. P. L. LETOHUMANAN CHETTYAR— 
’ RESPONDENT 

Appeal—Practice—New point, if can be raised 
for first time in appeal—Negotiable Instruments Act 
(XXVI of 1881), s.15—Execution of promissory note 
in favour of person as agent—Proprietor, if can 
endorse it, h 

Where a party does not take any objection to 
the competency of the sub-agent to file a suit in 
lower Court, it is not open to him to raise that point 
for the first time in appeal in the High Court. 

Where upon a true construction of the promissory 
note it is clear that the name of the payee 
is mentioned therein as payee in his capacity as 
agent of his firm and not in his personal capacity, 
the true payee isreally the proprietor of the firm, 
and consequently the proprietor can endorse the pro- 
missory note under s. 15, Negotiable Instruments Act. 
Sadasuk Jankidas v. Kishan Pershad (1) and;Perchiap- 
pa Chettyar v. Muniyandt Cervai (2), distinguished, 

S. A, O. against the decree of the District 
Court, Myaungmya, dated January 29, 
1934. : 

Mr. Ba Han, for the Appellants. 

Mr. R. C. Banerjee, for the Respondent. 

Judgment.—The  plaintiff-respondent, 
L. P. L. Letchumanan Chettyar, brought 
a suit upon a promissory note against 
the defendants-eppellants and he has been. 
successful in the Sub-Divisional Court and 
also on appeal to the District Court. This 
second appeal, therefore, lies solely on 
points of law. .On June 10, 1932, the 
defendants-appellants executed a promissory 
note for a sum of Rs. 8,000 in favour of 
P. V. P. R. V. R. Somasundaram Chettyar, 
and the operative part of this note is as 
follows: “We promiee to pay to thesaid 
P. V. P. R. V. R. Somasundaram Chettyar 
Avergal or to his order”. This promissory 
note was endorsed in blank in the name 
of P, V. P. R. V.R. Veenaitheerthan Chet- 
tyar. There is evidence to show that this 
Veenaitheer than Chettyar is the sole pro- 
prietor of the firm designated by the letters 
P. V. P. R. V. R., and this evidence cannot, 
of course, now be disputed. Two points 
have’ been raised in this appeal. The 
first is as to the competency of the person, 
Duraisamy, who filed the suit on behalf 
of the plaintiff-respondent, to bring the suit. 
The plaint is headed : 

“L. P. L, Letchumanan Ohettyar, carrying on 
money-lending business at Bogale, under the style 
of L. P.L. by agent Muthaiya Ohettyar and by 
sub-agent Duraisamy.” 

Reference has been made on behalf of 
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the present appellants to the provisions 
of s. 190 of the:Oontract Act, which prohibit 
the appointment of a sub-agent. But, as 
has been rightly pointed out on behalf 
of the respondent, this matter was not 
raised in the written statement of the 
appellants in the original suit, nor was 
it raised on first appeal in the District 
Court, and at the time the suit was filed 
the usual application, supported by affida- 
vit, was made 
mission to sign and verify the plaint, 
and, therefore, to file the suit, and this 
application was allowed in the Sub- 
Divisional Court. Consequently, as no 
objection was taken by the appellants 
at that time to the competency of the 
sub-agent, Duraisamy, to bring the suit, 
I am of opinion that it is not open to 
the appellants to raise this point now. 
If it had been raised at the time, it is 
quite possible, or even probable, that the 
powers-of-attorney granted by Letchumanan 
Chettyar to Muthaiya Chettyar and by 
the latter to his sub-agent, Duraisamy, 
would on inspection have disclosed that 


Duraisamy had been properly appointed — 
and was competent to file a suit on behalf 


of the L, P. L. firm. 

The second point which has been raised 
is that the endorsement by Veenaitheerthan 
Chettyar is an invalid endorsement, be- 
cause he was incompetent to endorse it. 


The ground on which this contention is | 


based is that the promissory note made 


the amount payable to Somasundaram | 
Chettyar or his order, and that under 


s. 92 of the Evidence Act no evidence 
to show that this amount @was intended 
to be payable to any other person could 
be led, and, consequently, it could not be 
shown that the amount was payable to 
a firm designated by the letters P. V. P. 
R. V. R., and, that, therefore, it followed 


that the proprietor of that firm would ' 
have no authority to endorse in blank a - 
promissory note which was payable to, or ' 


to the order of, a certain Somasundaram, 
who may or may not have been his agent. 


In regard to this matter two cases have - 


been cited. They are Sadasuk Jankidas 


v. Kishan Pershad (1), and Perchiappa ' 


Chettyar v, Muniyandi Sarvai (2), 
Both these cases are in the contrary 


(1) 50 Ind. Cas, 216; A IR 1918 P O 146; 46 IA 


33; 46 O 663; 29 O L J 340; 17 A L J 405: 2353 MLT. 


258; :6M LJ 429; 21 Bom. LR 605; 1 UPL R 
(P. 0.) 37; (1919) M W N 310; 23 O W N 937; 10 L 
W 143, 12 Bur. L T100. 


(2) 139 Ind. Oas. 460; AIR 1932 Rang 97; 10 R 


257; Ind. Rul. (1932) Rang. 194, * 


by Duraisamy for per-` 
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sense, to that which is now before me, 28 
they are to the effect that when it is 
sought to charge a principal upon 2 


negotiable instrument, then the name of» 


the person or firm to be charged must 
be clearly stated, so that the responsibi- 
lity is made plain and can be instantly 
recognized as the document passes from 


hand to hand. But, as I have said, the 


case now under consideration is the exact 
opposite of this proposition, for it is not 
a question of the P. V. P. R. V. R. firm 
being made liable upon the instrument, 


but a question as to whether the payee, 


is Somasundaram personally or Somasun- 
daram as agent of this particular firm. 
It seems, to me that, upon a true cons- 
truction of the instrument itself, it is 
plain that his name is mentioned therein 
as payee in his capacity as agent of this 
firm and not in his personal capacity. 
This, to my mind, is clear both from 
the body of the promissory note and also 
from the way in which ib is headed. In 
the promissory note - itself these letters 
P. V. P. R. V. R. appear on every occasion 
on which Somasundaram’s name is men- 
tioned, and it is not suggested that these 
letters aré not the initials of the firm of 
which Somasundaram was at that time 
employed as agent, or that they are the 
personal initials of Somasundaram. And 
the heading of form on which the pro- 
missory note is written shows very clearly 
taat it is a promissory note in favour of 
the firm of which Somasundaram was the 
agent, for these letters are there mentioned 
without any mention of Somasunda- 
yam's name or for that matter the name 
of any agent. Consequently, I am clearly 


of opinion that the promise to pay was 


not a promise to pay Somasundaram 
personally but a promise to pay 
Somasundaram in his capacity as agent 
of the P.V.P.R.V.R. firm. That being 
the case, the proprietor of the firm, 
namely, Veenaitheertham Chettyar, was 
really the true payee and could, therefore, 
endorse the instrument under the provisions 
of s. 15 of the Negotiable Instruments 
Act. Consequently I hold that the L. P. L. 
firm, which has produced this note, is 
the holder thereof in due course and 
entitled to bring a suit thereon. This 
appeal, therefore, fails and is dismissed 
with costs. 


D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 399 of 1933 
May 8, 1934 
BENNET, J. 
RAM NATH—-PLAINTIFF-—ÀPPLIOANT 
. versus 
AUDH BEHARI LAL AND OTHERS 
—DsFenpants —OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1908), Sch. II, 
para. 14 (c)—Suit on promissory note claiming inter- 
est— Reference to arbitration—Award granting inter- 
est — Objection that pro-note did not provide for inter- 
est— Award remitted for re-consideration—Legality of 
—Second award, if valid. 
The plaintiff brought a suit on a promissory note 


claiming interest, The trial Court referred 
the case to arbitration and an award was 
filed awarding interest to the plaintiff, An objec- 


tion was then taken to the trial Court by the defend- 
ant thatthe promissory note in question did not pro- 
vide for the payment of interest, The trial Court 
considered that this amounted to an objection as to 
the legality of the award apparent on the face of it 
within the meaning of para. 14 (e), Sch. II, Civil Pro- 
cedure Code, and accordingly it referred the matter 
for the re-consideration of the arbitrator. The 
arbitrator then filed an award in which he did not 
award any future interest, and the lower Court 
accepted that award and passed a decree on it : 

Held, that it was doubtful whether the want of. 
provision in the promissory note for the payment of 
interest was the kind of objection to legality of the 
award apparenton the face of it which is contem- 
plated by para. 14/76), Sch. II. But in any case the 
Interest Act will allow a Oourt oran arbitrator to 
award interest under these circumstances even though 
there is no provision in the promissory note for the 
payment of interest. The objection to the legality, 
therefore, was one which did not in fact exist. 
Under these circumstances the lower Court was not 
entitled to remit the award for re-consideration, and 
the second award was not valid, 


CO. R. App. against the decree of the 
Munsif, Jhansi, dated February 6, 1933. 

Mr. N.C. Vaish, for the Applicant. 

Mr. G. S. Pathak, for the Opposite 
Parties. 

Order.—This is a civil revision on behalf 
of a plaintiff under the following ceir- 
cumstances. The plaintiff brought a suit 
on a promissory note claiming interest. 
The trial Court referred the case to arbitra- 
tion and an award was filed awarding 
interest tothe plaintiff. An objection was 
then taken to the trial Court by the defend- 
ant that the promissory note in question 
did not provide for the payment of interest. 
The trial Court considered that this 
amounted to an objection as to the legality 
ofthe award apparent on the face of it 
within the meaning of's, 14 (e), Sch. Il, 
Civil Procedure Code, and accordingly it 
referred the arbitration for the re-considera- 
tion of the arbitrator. The arbitrator then 
filed an award in which he did not award 
any future interest, and the lower Court 
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has accepted that award and passed a 
decree onit. The revision is against this 
decree. The ground is urged in revision 
that the Court below had no jurisdiction 
to remit the award for re-consideration. 

It appears to me that it is doubtful 
whether the want of provision in the 
promissory note for the payment of 
interest was the kind of objection to 
legality of the award apparent’ on the face 
of it which is contemplated by s. 14 (c) 
Sch. II. Butin any case learned Counsel 
admits that the lower Court was wrong 
because the Interest Act will allow a Court 
or an arbitrator to award interest under 
these circumstances even though there is 
no provision in the promissory note for the 
payment of interest. The objection to the 
legality therefore was one which did not 
in fact exist. -Under these circumstances 
the lower Court was not entitled to remit 
the award for re-consideration, and the 
second award is not valid. Accordingly I 
set.aside the decree of the Court below 
and I direct that the Court below shall 
proceed to consider the objections to the 
first award of December 10, 1932, according 
to law, so far, ifatall, as it has not dis- 
posed of those objections by its order of 
December 23, 1933. Learned Counsel urges 
that there is an objectionin regard to the 
immediate payment of Rs. 1,000, in the 
award which objection had not been 
disposed of. Costs of the revision are 
allowed to the applicant. 

N. Revision allowed. 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 22 of 1933 
March 21, 1934 
MITTERE AND MONATI, JJ. 
MANMATHA NATH HALDAR AND 

ANOTHER— DEFENDANTS — A PPELLANTS 


VETSUS i 

GIRISH CHANDRA ROY—PLAINTIFF 

i — RASPONDENT 

Civil Procedure Code (Act V of 1908),0. XLI, r. 27 
(i) (b), s. 100—Additional evidence, when admitted 
Interference with concurrent finding of fact— 
Power under s.100 exceeded—Bengal Tenancy Act 
(VIII of 1885), 8. 103-B—Record of Rights—Presump- 
tion— Evidence Act (I of 1872), s.114——Presumption— 
Presumption cannot be backward, 

Before a Court can admit an additional evidence 
it must record its reason for doing so. It is only 
when the Courtitself requires additional evidence, 
that is to say, finds it needful jn orderto pronounce 
judgment or for any other substantial cause, that 
such evidence can be admitted. The legitimate 
oceasion for exercise of this discretion is when on 
examination of the evidence as it stands, some 
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inherent lacuna or defect becomes apparent. The 


defect may be pointed out by a party or a party 


may move the Court to supply the defect, but the 
requirement must be of ths Court itself. Parsotim 
Thakurv Lal Mohar Thakur (1), relied on, 

Interfering with the concurrent findings of fact 
of the Courts below amounts to exceeding jurisdic- 
tion unders 100, Civil Procedure Code. 7 

Record of Rights isa presumptive evidence of the 
state of things atthe date the Record of Rights 
was prepared. One cannot presume backwards from 
the Record of Rights under s. 103-B, Bengal Tenancy 
Act, and say that the same state of things as dis- 
closed by the Record of Rights existed some years 
before the record was finally published. 

Therule of evidence is in favour of presuming the 
continuity of things shown to exist at a prior date.. 
There is no rule of evidence by which one can pre- 
sume backwards. 


L. P. A. from ajudgment of Mr. Justice 
Patterson, dated July 27, 1933. 

Messrs. Jogesh Chandra Roy and Satin- 
e Nath Ray Chowdhury, for the Appel- 
ants. 

Mr. Chandra Sekhar Sen, for the Res- 
pondent. l 


Mitter, J.—This is an appeal under 
8. 15 of the Letters Patent from a judg- 
ment of my learned brother Patterson, J., 
reversing the decisionsof the Courts below 
and decreeing the plaintiff's suit. It 
appears that the plaintiff who is the 
respondent before us brought a suit for 
the ejectment of the defendant from the 
lands which are comprised within a certain 
non-transferable occupancy holding. To 
this suit the original tenant has not been 
impleaded, the case of the plaintiff being 
that he, the original tenant, has transferr- 
ed the entire holding to the defendant 
who is in possession thereof as trespasser, 
and the transfer not having been recognis- 
ed by the plaintiff who is the landlord of 
the holding in question, the plaintiff is 
entitled to a decree in ejectment. The 
substantial defence to the suit is that the 
entire holding has not been transferred, 
that the original tenant still continues in 
possession of the holding and has never 
refused to pay rent and that there has 
been no abandonment, and that even 
quite recently the plaintiff has obtained 
a decree for rent and has been realizing 
rent from the original tenant. The transfer 
is alleged to have taken place in the year 
1328 B. S., corresponding to the year 1921. 
Both the Courts below have come, con- 
currently, to the conclusion that there 
has been a transfer only of a part of the 
holding. 

It appears that although the Munsif 
found that the defendant was a part pur- 
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chaser of a non-transferable occupancy 
holding, that finding of the Munsif was 
not challenged before the Subordinate 
Judge. Before the Subordinate Judge 
the question debated was that 
since the institution of the suit or rather 
since the disposal of the suit in the first 
Court, the Record of Rights has been 
published, and the Record shows that 
the defendant has been in possession of 
the entire holding. An application was 
made before the hearing of the appeal 
in the lower Court, for the reception of 
this finally published Record of Rights as 
additional evidence in the case and the 
Court rightly said that the application 
should be considered after the hearing of 
the appeal had commenced and after the 
Court had considered the question as to 
whether the additional evidence should be 
taken. But the Court did not pass 
any formal order admitting this Record 
of Rights in evidence, although it made 
reference to the Record of Rights in its 
judgment. 

In the first place, it has now been de- 
finitely laid down by the highest authority 
that before a Court can admit an addi- 
tional evidence it must record its reason 
for doing so. In a recent decision in the 
case of Parsotim Thakur v. Lal Mohar 
Thakur (1), Sir George Loundes in deliver- 
ing the judgment of their Lordships of 
the Judicial Committee, pointed out: 

“that in a case coming under cl. (b), r, 27, O. XLT, 
it is only when the Court itself requires additional 
evidenca, that is to say, finds it needful in order to 
pronounce judgment or for any other substantial 
cause, that such evidence can be admitted. The 
legitimate occasion for exercise of this discretion is 
when on examination of the evidence as it stands 
some inherent lacuna or defect becomes apparent. The 
defect may be pointed out by a party ora party 


may move the Court to supply the defect, but the 
requirement must beof the Court itself.” 


It seems to us that though the learned 
Judge of the lower Appellate Court did 
not receive this as an additional evidence 
in the case but he referred to the Record 
of Rights and has considered the weight 
which has to be attached toit. It is really 
in favour of the appellant before the lower 
Appellate Court who is the respondent be- 
fore us. The learned Judge of this Court 
has really rested his decision and upset 
the concurrent findings of the Courts below, 
on the entry in the Record of Rights, as 


(1) 132 Ind, Cas. 721; A I R 1934 P0113: 581A 
254: 10 Pat. 654; 33 Bom. LR 1015; (1931) A L J 513; 
35C W N 786; Ind. Rul, (1931) P O, 209; 341. W 
76; 54 CLJ1; 12 P LT 683; (1931) MW N 929; 61 
M LJ 489 (P O.) 
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Patterson, J., observes in one płace: 

“In these circumstances it must,, I think, be held 
that the findings of the Oourts below to the effect 
that only a portion has been transferred are vitiated 
by the fact that the entry in the Record 
of Rights has not been taken into consideration, by 
those Courts, and that if the entry in question be 
taken into consideration, asin my opinion it ought 
to ba, the only conclusion which it is possible to 
arrive at, is that the entire holding was transferred 
to the defendants by the kobala, Ex. 1 and that 
the defendants are now in possession of the entire 
holding under the said kobala.” 


In this connection it is important to 
notice that the suit was instituted in 
March 1929 and the cause of action for the 
suit, arose on the date of transfer, which 
was sometime in the year 1921 as also on 
the date of knowledge of the plaintiff, which 
was sometime in August 1928. Even as- 
Suming that the Record of Right was 
properly admitted as evidence before the 
lower Appellate Court or could be referred 
to, its effect would be to raise a presump- 
tion of possession of the defendant at the 
date when it was finally published, which 
is said to be after the disposal of the suit 
in the first Court, namely, after Decem- 
ber 16, 1929. It has been very strenuously 
contended by Mr. Sen on behalf of the 
respondent that it was open to the learn- 
ed Judge of this Court to draw an infer- 
ence from the fact of possession, as shown 
in the Record of Rights, of the holding in 
suit that the possession must be referable 
to the deed of sale which was executed in 
the year 1921. It is difficult to accede to this 
contention. Record of Rights is a presump- 
tive evidence of the state of things at the 
date the Record of Rights was prepared. 
Besides there is nothing in the Record of 
Rights to show that this possession has any 
reference to the purchase in the year 1991, 
There might have been some force in the 
argument if it could be shown that the 
entry in the Record of Rights disclosed 
that possession at the date of its final 
publication was referable to the particular 
deed of sale, in other words if the entry 
had referred to thisdocument. It is difficult 
to imagine how one can presume backwards 
from the Record of Rights under s. 103-B, 
Bengal Tenancy Act, and say that the 
same state of things as disclosed by the 
Record of Rights existed seven years 
before the record was finally published. 

The rule of evidence is in favour of pre- 
suming the continuity of things shown 
to exist at a prior date. There is no rule 
of evidence by which one can presume 
backwards. We are clearly of opinion 
that the learned Judge of this Court hag 
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interfered with the concurrent findings of 
fact of the Courts below and as such has 
exceeded his jurisdiction under s. 100, 
Civil.Procedure Code. The result is that 
the judgment of-the learned Judge must 
be set aside and the second appeal to this 
Court must be dismissed: with costs before 
us and Patterson, J. 

McNalr, J.- I agree. 

D. Appeal dismissed. 


_ ALLAHABAD HIGH COURT 
First Civil Appeal No. 36 of 1934 connected 
with First Appeal from Order No. 36 
f -of 1934: 
. ` October 2, 1934 
5 KENDALL, J. 
JAGANNATH—DEFENDANT— APPELLANT 
: versus 
INDERPAL SINGH— PLAINTIFF 
AND aNOTHER-—DEFE£NDANT—RESPONDENTS 
Pre-emption—Custom—W ajib-ul-arz—Dastur shafa 
pamujib rewaj-i-mulk wa Shastra ke—Muhammadan 
Law, rule of—Whether modified by these; words— 
Applicability in towns — Custom of pre-emption— 
How far applies te Hindus—Transfer in favour of 
strangers without right of pre-emption being claimed 
—Effect of — Existence of custom, if disprov- 


ed, 

Theright of pre-emption is one that has been 
recognised by the.Muhammadan Law, and originally 
was limited to that law. Subsequently it was adopt- 
ed by the Hindus, and became modified in different 
places by local usage. Thus in different villages the 
custom of pre-emption began to vary and the in- 
cidents of it differed from place to place. In towns 
the right recognized by Muhammadan Law hasnot 
become modified by local custom. [p. 173, col. 1.] 

A right of pre-emption in accordance with the 
usage of the country is clear and definite enough to 
form proof of a custom. Ram Prasad v. Abdul 
Karim (7), relied on. Jagdam Sahai v. Mahabir 
Prasad (8) and Chakauri Devi v. Sundari Devi (9), 
referred to. [p. 173, col. 2. 

Where the wajib-ul-arz for a kasba contained the 
words dastur shafa bamujib rewaj-i-mulk wa Shastra 
ke (“rules as to the right of pre-emption. There isa 
custom of preemption in accordance with the usage 
of the country and the Shastras ;") [p. 172, col. 2.] 

Held, that the words “wa Shastrake” did not 
convey any reference to local custom and that unless 
it is shown that the ordinary rule of Muhammadan 
Law is to be modified by these words, that rule must 
be held toapply and the custom of pre-emption, which 
it is clearly the intention of the wajib-ul-arz, to record 
must therefore be the custom as understood in 
Muhammadan Law. [p. 174, col. 1.) 

The mere fect that ina number of instances trans- 
fers had taken place in favour of strangers, without 
a right of pre-emption being claimed is not sufficient 
to disprove the existence of a custom or to prove 
that a custom which has been proved has fallen into 
disuse. 


F. C. A. from an order of the Subordinate 
Judge of Pilibhit, dated December 19, 
1934. 
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Mr. N. Upadhiya, for the Appellant. 

Mr. B. Malik and B. Mukerji, for the 
Respondents. 

Judgment.—This is an appeal against 
an order of the Subordinate Judge of 
Pilibhit allowing an appeal from a decree 
and order of the trial Court remanding the 
case for decision on the remaining issues. 
The order covers two suits for the pre-emp- 
tion of two different properties in the town 
of Pilibhit. The parties to the suit are 
Hindus. The plaintiff-respondent claimed 
that there was a custom of pre-emption in 
the Kasba of Pilibhit, and based his suit 
on that custom. It was denied by the de- 
fendant-appellant that any such custom 
existed. The trial Court found that the 
custom had been proved, but that it had 
fallen into disuse. The lower Appellate 
Court while agreeing that the custom had 
been proved, disagreed with the decision 
that it had fallen into disuse, and, there- 
fore, required the trial Court to proceed to 
come to a finding on the remaining issues. 

It has been argued on behalf of the appel- 
lant that the decisions of both the Courts 
below that the custom of pre-emption had 
been proved are wrong, inasmuch as the 
entry in the wajib-ul-arz, on which the 
decisions are largely based, is so -vague 
as to be unintelligible or at any rate un- 
enforceable. The words used in the 
wajib-ul-arz of 1868 for the Kasba of Pilibhit 
are as follows: 

“ Rules as to the right of pre-emption. There is 


a custom of pre-emption in accordance with the usag 
of the country and the Shastras.” i 


(Dastur shafa bamujib rewaj-i-mulk wa 
Shastra ke). It is argued that the words 
“bamujib rewaj-i-mulk “in themselves are 
too vague to embody a custom, and further 
that an ambiguity is introduced by the 
addition of the words “wa Shastra ke,” inas- 
much as the right of pre-emption is one 
that was originally unknown to the early 
Hindu Law; so that the reference to 
Skastras, whether the meaning of that term 
be Hindu Law or, as Mr. Upadhiya would ' 
have it, a much wider one, makes the entry 
entirely meaningless. It is perfectly true 
that in a number of cases a plaintiff has 
failed to establish a right of pre-emption 
because the entry in the wajib-ul-arz on 
which he relied has been found to be not 
sufficiently definite or clear to establish his 
right, The specific cases to which I have 
been referred are as follows:- Jahangira 
v. Amir Singh (1), in which a Bench of this 
Court held that the recordein the wajib-ul- 

(1) 23 Ind, Cas, 245; 12 A LJ 19, 
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arz as to the custom of pre-emption is not 
the custom. It is a mere record of custom, 
-and if its language is ambiguous, it may 
when unsupported by other evidence be in- 
sufficient either to prove the custom as a 
whole or any particular incident of that 
custom. This was a case in which the 
custom of pre-emption was admitted, so that 
there was no issue as to whether the custom 
of pre-emption existed, though the incidents 
of that custom were disputed. It related 
to zemindary property, and herein a dis- 
tinction must be made between zemindary 
property and property in towns. 

It is admitted that the right of pre-emp- 
tion is one that has been recognized by the 
Muhammadan Law, and originally was 
limited to that law. Subsequently it was 
adopted by the Hindus, and became modified 
in different places by local usage. Thus in 
different villages the custom of pre-emption 
began to vary and the incidents of it differ- 
ed from place to place. In towns, however, 
so far as my experience goes and as far 
as is shown by the cases to which my atten- 

` tion has been directed, the right recognised 
‘by the Muhammadan Law has not become 
modified by local custom. 

In the case of Jahangira v. Amir Singh 
(1), the question that was raised related to 
the incidents of the custom, the plaintiff was 
concerned to prove that he came under a 
particnlar category, and it was held that 
he had not been able to prove this because 
the wording of the wajib-ul-arz was ambi- 
guons. In the case of Muhammad Mahbub 
Ali Khan v. Raghubar Dayal (2), it was 
similarly held that it was necessary for the 
plaintiff to prove a custom under which he 
had a right. It was not sufficient to prove 
the existence of some custom of pre-emption, 
but the existence of a custom under which 
the plaintiff came into one of the categories 
of pre-emptors. This again related to 
zamindary property. In the case of Muham- 
mad Razi-ud-Din v. Raghubar Prasad (3), 
` to which I have also been referred, the 

wajib-ul-arz did not record a custom at all, 

and in the case of Ram Chand v: Goswami 
Ram Puri (4), there was no wajib-ul-arz in 
evidence. The last case of this kind to 
which I have been referred was that of 

Nageshar Prasad v. Ram Harakh Pande 

(5), in which the property was zemindary 

property, and the ambiguity in the langu- 

(2) 30 Ind. Cas, 947; 13 ALJ 951; 38 A 27. 

(3) 46 Ind, Cas. 82; 16 AL J 507. 

(4) 74 Ind. Oas, 379; 21 A L J 385; 45 A 501; AIR 
1923 All. 513, . 

(5) 79 Ind. Gas. 417; 22 ALJ 342; 46 A 370; AIR 
1924 All, 541; L R 5 A 189 Civ, 
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age of the wajib-ul-arz related to the inci- 
dents of the custom and not to the existence 
of the custom itself. | 

In the present case it is evident from 
the words that I have quoted above that the 
entry in the wajib-ul-arz does not give any 
incidents and does not describe any cate- 
gories into which pre-emptors are to be 
divided. It merely records the fact that a 
custom of pre-emption exists. It is, how- 
ever, argued that the words themselves 
create an ambiguity as to the nature of 
the custom. In the case of Zamir Husain 
v. Daulat Ram (6), it was held by a Bench 
of this Court that where the custom of pre- 
emption exists it must be presumed to be 
founded on, and co-extensive- with the 
Muhammadan Law upon that subject, 
unless the contrary be shown; that the 
Court may, as between Hindus, administer 
a modification of law as to the circumstances 
under which the right may be claimed, if 
it is shown that the custom in that respect 
does not go the whole length of the Muham- 
madan Law of pre-emption (p. 113)*. 

“Tt may, therefore, be safely laid down that in all 
cases in which the right of pre-emption is claimed the 
Courts in administering equity will, by analogy follow 
the rules of the Muhammadan Law of pre-smption 
even in cases where the right is not claimed under that 
law. but under local usage or custom. The rules 
of customary pre-emption no doubt depend upon 
the custom itself, but where such custom is silent 
upon any particular point, the rule of the Muham- 
madan Law of pre-emption upon that point must 
by analogy, be taken te be the rule of decision.” 


In the case of Ram Prasad v. Abdul 
Karim (7) it was held that in the absence 
of evidence of any special custom different 
from, or not co-extensive with, the Muham- 
madan Law of pre-emption that law must 
be applied tothe case. The words in the 
wajib-ul-arz of a village gavea right of 
pre-emption ‘‘according to the usage. of 
the country”. This is an expression very 
similar to that in the present case with the 
exception of the words “wa Shastra ke”. 
In fact this last decision is good authority 
for holding that aright of pre-emption in 
accordance with the usage of the country 
is clear and definite enough to form proof 
of a custom. Similar opinions as to the 
general principle have been expressed 
more recently by this Court in the cases of 
Jagdam Sahai v. Mahabir Prasad (8) and 
Chakauri Devi v. Sundari Devi (9). 


(6) 5 A 110; A W N 1882, 199. 
; (7) 9 A 513; A W N 1882, 146; 12 Ind. Jur. 
4 


(8) 28 A 60; A W N 1905,190;2 A L J 482. 
(9) 28 A 590;3 A L J 338; A W N 1906, 144. 


¥*Page of 5 A.—[Hd. 
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The only question, therefore, is whether 
the words “wa Shastra ke” introduce such 
an element of ambiguity or confusion 
jntothe record that the whole of the entry 
must be discarded as being .too vague to 
form the definition of a custom. Neither 
the trial Court nor the lower Appellate 
Court has really found any difficulty in 
interpreting the expression. It is of course 
possible that the object of these three 
additional words was to show that the 
ordinary rule of Muhammadan Law was 
to be modified by some local custom, 
Hindu or otherwise, such as is frequently 
to be found in the wajib-ul-arzes of zamind- 
ary villages. If this were so, it might be 
argued thatthe words do not show in 
what way the modification isto be under- 
stood. The words “wa Shastra ke” however 
do not convey any reference to local custom, 
nor has any attempt been made either 
on behalf of the appellant or the respond- 
ent to explain what they may mean. The 
state of the law being asI have described 
above, it appears to me that unless the 
appellant could show that the ordinary 
rule of Muhammadan Law isto be modified 
by these words, that rule must be held 
to apply in this case and the custom of 
pre-emption, which it is clearly the in- 
tention of the wajib-ul-arz to record, must 
therefore, be the custom as understood 
in Muhammadan Law. 

It has also been argued on behalf of the 
appellant in support of the decision of the 
trial Court that evenifa custom original- 
ly existed it has fallen into disuse. There 
was evidence, apart from the entry in the 
wajib-ul-arz to prove not only that a custom 
had existed, but that it had continued to 
be in existence quite recently. That 
evidence consists of five judgments dated 
1869, 1902, 1930 and two of 1931, in which 
the custom of pre-emption was claimed and 
either admitted or else contested and 
maintained by the Court. Two sale deeds 
were also filed, one of which, however, was 
returned and is no longer on the record. 
The remaining one is dated 1880 (Ex. 6), 
and it containsa recital that the vendee 
hada right of pre-emption. There were 
also witnesses on both sides to testify to 
the existence of the custom and to its 
non-existence. The latter, however, were 
only ableto show that in a number of 
instances transfers had taken place in 
favour of strangers, without a right of 
pre-emption being claimed. There is, how- 
ever, good authority for holding that this 
js not sufficient to disprove the existence 
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of a custom or to prove that a custom 
whichhas been proved has fallen into 
disuse. In the case of Bhawani Singh 
v. Makhan Lal (10) it was held that the 
assumption that there had been transfers 
to strangerscould not necessarily negative 
the existence of the custom. It might 
well be that those sales were not objec- 
tionable to the co-sharers or that the pur- 
chasers had offered prices so high as to 
make it impossible for the co-sharers to 
outbid them. Similarly in the case of 
Chunni v. Rafiunnisha Begam (11) it was 
held that where a custom is proved to 
exist, that custom must be held to continue 
andthe onus to prove discontinuance of 
that custom lies upon the party denying its 
existence. Itis quite clear to my mind 
that in the present case the evidence 
brought to prove that the custom had fallen 
into disuse is quite indadequate, and 
that the decision of the lower Appellate 
Court is perfectly correct. The appeal is, 
therefore, dismissed with costs, 

N. Appeal dismissed. 
(10) 22 A L J766. 

Çil) 132 Ind, Oas. 801; AIR193t All. 547; (1931) 
ALJ 411;15R D439; LR12A 221 Rev; Ind, Rul, 
(1931 Ail. 548, 





CALCUTTA HIGH COURT 
Criminal Revision No. 1098 of 1933 
March 19, 1934 

, PATTERSON AND Guna, Jd. 
MISIL MIRDHA AND oranes— 
PETITIONERS 


VETSUS 
ABDUL RAHIM AND OTABRS — OPPOSITE 
PARTIES 

Criminal Procedure Code (Act V of 1898), 8. 145 
(5), (7}—Applicability of—Proceedings dropped by 
reason of death of a party—Legality of. 

The object of s. 145, Oriminal Procedure Oode, 
is to prevent breaches of the peace from 
occurring as a result of disputes regarding 
land or water or the boundaries thereof, and it 
provides a summary procedure for determining which 
party was in possession at the 
proceadings were started. Once proceedings under 
that section have been started, they must be pro- 
ceeded with until the question of possession has 
been determined, and the order on which the pro- 
ceedings are based can only be cancelled under sub- 
s. (5) if the Magistrate is satisfied that no dispute 
likely to cause a breach of the peace exists or has 
existed, An order dropping the proceedings made 
merely because one of the partiesto the proceedings 
had died is ultra vires and fresh proceedings are 
withoutjurisdiction. But such an eventuality is provid- 
ed for in sub-s.(7) which empowers the Magistrate to 


cause the legal representatives of the deceased to be~ 


made parties, and directs thatthe Magistrate shall 
thereupon continue the enquity. 


Cr. R. against an order, dated April 18, 
1933, 6 


date on which the. 


kana, manang 
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Messrs. D. N. Bhattacharya and Hamidul 


Huq Chowdhury, for the Petitioners. 
Messrs. N.K. Basu and Priya Nath Dutt, 


.for the Opposite Parties. 


Jugdment.—This rule relates to certain 
proceedings under s, 145, Criminal Proce- 
dure Code and is directed against an order 
dated April 18, 1933, declaring the opposite 
party to be in possession of the disputed 
fisheries. The order complained of was 
made as a result of proceedings which were 
started by an order, dated February 4, 1933. 
There had been previous proceedings with 
regard to the same matter, based on an 
order dated November 7, 1932. Those pro- 
ceedings had, however, been dropped on 
January 4, 1933, by reason of the death of 
the principal member of the opposite party. 
The order of April 18,1933, against which 
this Rule is directed has been attacked on 
various grounds, but it will be sufficient 
forthe disposal of this rule to consider only 


‘one of these grounds, viz. that the order 


dropping the previous proceedings was 
ultra vires that those proceedings ought 
to be regarded as still subsisting and that 
the subsequent proceedings were therefore 
without jurisdiction. This contention is in 
our opinion, well founded, and must be 
given effect to. Theobject of s. 145 is to 
prevent breaches of the peace from occurr- 
ing as a result of disputes regarding land 
or water or the boundaries thereof, and it 
provides a summary procedure for deter- 
mining which party was in possession 
atthe date on which the proceedings were 
started. Once proceedings under that 
section have been started they must be 


, proceeded with until the question of pos- 


session has been determined, and the 
order on which the proceedings are based 
can only be cancelled ifthe Magistrate is 
satisfied that no dispute likelyto cause a 
breach of the peace exists or has existed, 
vide sub-s. (5). 

In the present case there was nothing 
before the Magistrate who dealt with the 
original proceedings to showthat no dis- 
pute likely to cause abreach of the peace 
existed or had existed and the order 
dropping the proceedings does notin fact 
purport to have been made under sub-s. (5). 
The order dropping the proceedings was 
made merely because one of the parties 
to the proceedings had died but such an 
eventuality is provided for in sub-s. (7) 


- which empowers the Magistrate to cause 


the legal representatives of the deceased 
tobe made parties and directs that the 
Magistrate - shall thereupon continue 
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the enquiry. Itis, therefore, clear that the 
order of January 4, 1933, by which the pro- 
ceedings were dropped was ultra vires and 
that the proper course for the Magis- 
trate on being informed of the death of 
one of the parties to the proceedings was to 
continue the enquiry after making such 
substitution as might seem to him to be 
necessary. The result of the original pro 
ceedings having been dropped and fresh 
proceedings having been taken was as event 
has proved, to debar the petitioners 
from giving evidence insupport of their 
claim tohave been in possession of the dis- 
puted fisheries from time immemorial and 
to limit the scope of the enquiry to the 
question of possession during the brief 
interval which elapsed betweenthe with- 
drawal of the attachment which followed 
as a matter of course on the dropping of the 
original proceedings on January 4, 1933, and 
the initiation of fresh proceedings on 
February 4, 1933. In these circumstances 
it is clearly necessary in the interest of 
justice that the original proceedings should 
be revived and that the question of pos- 
session on the date on which those proceed- 
ings were started, viz., on November 7, 1932, 
should be decided according to law. 

The Rule is accordingly made absolute 
the order dated April 18, 1933, declaring the 
opposite party tobe in possession is set 
aside and the proceedings as a result of 
which that order was made are declared 
to have been without jurisdiction. The 
order dated January 4,1933, by which the 
first proceedings were dropped is set aside 
as being ultra vires and those proceedings, 
namely the proceedings based onthe order 
November 7, 1932, are declared tobe still 
subsisting. The records will be sent back 
tothe Magistrate with the direction that he 
should continue the enquiry based on the 
order dated November 7, 1932, and dispose 
of those proceedings according to law. 
The Magistrate will consider whether in 
view of the revival of the original proceed- 
ings the attachment of the fisheries in dis- 
pute whichwasin force during the pen- 
dency of those proceedings should not be 
restored. 


D, Rule made absolute, 
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BOMBAY HIGH COURT - - 
Letters Patent Appeal No. 36 of 1932 
November 16, 1933 . 
MURPRY and DIVATIA, JJ. | 
BABAMIYA DAWOODMIYA MASAN- 
KATTI— APPELLANT | 


VETSUS 
ABDUL KARIM MAHAMADMIYA 
MULLA— RESPONDENT 

- Limitation Act (IX of 1908), Sch. I, Art. 182— 
' Decree obtained by two persons— Application for 
execution by one—Other decree-holder asserting to it 
—Dismissal of application for wantof prosecution — 
‘Application, if in accordance with law— Statement, 
if constitutes assignment—Civil Procedure Code (Act 
V of 1908), 0. XXI, rr. 15, 16. 

Where one of two persons who 
decree sought to execute it and inthe course of 
execution proceedings the other gave a purshis 
stating that he had no objection to execution by the 
other alone and ultimately the application failed for 
want of prosecution : 

Held, that the statement -in the purshis did not 
amount toa relinquishment or to an assignment of 
his interest in the decree and that the first applica- 
` tion to execute the decree though mistaken, was 
made by a person entitled to make it and hence was 
in accordance with law. Ghanaya Lal v. Madho 
Parshad (2), relied on. h 

L. P. 4, against the judgment of Mr. 
Justice Barlee, in Second Appeal No. 303 of 
1931, confirming the decree passed by the 
District Judge at Dharwar, in Appeal 
No. 410 of 1930, who reversed the decree 
passed by the Second Class Subordinate 
Judge at Hubli, in Darkhast No. 900 of 
1928. 

The appeal was heard by Barlee, J., who 
dismissed it on February 26, 1932, ana 
delivered the following judgment.— | 

Barlee, J.—The appellants, Babamiya 
and Abdul, obtained a joint decree against 
the respondent in suit No. 533 of 1919. On 
April 7, 1925, the present appellant No. 1 
filed a darkhast on his own behalf. He 
stated therein that appellant No. 2 had 
relinquished his right over the property 
when the suit was going on, and, therefore, 
he (appellant No. 1) alone had presented 
the darkhast. The learned Subordinate 
Judge made inquiries, and appellant No. 2, 
presented a purshis saying as follows :— 

“T have no objection if the plaintiff No, 1 takes 
possession of the lands awarded to me, The plaintiff 
No. 1 should prosecute the execution proceeding of 
this darkhasi, and the plaintiff No. 1 should take 
possession of the property awarded to me and plaintiff 


have obtained a 


Thereafter a notice was issued to the de- 
fendant and the papers were sent to the 
Collector for execution by partition. How- 
ever, the darkhast was eventually dismissed 


in 1926. A fresh darkhast was filed in 1928 


by the appellant (plaintiff No. 1). It was 
objected that he was not entitled to file this 
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darkhast alone. The learned Subordinate 
Judge decided this point in his favour. 
The learned District Judge decided that the 
first darkhast was not in accordance with 
law and dismissed it. 

It is conceded that the darkhast to be 
valid must be valid either under r. 15, or 
r. 16 of O. XXI, Civil Procedure Code. 
Rule 16 does not apply because there was 
no assignment by plaintiff-appellant No. 2, 
of his right in the land. I agree with the 
learned District Judge that the purshis is 
not an assignment of his right, and, there- 
fore, the question whether if ought to be 
registered is immaterial. 

Rule 15, permits one of the persons, in 
favour of whom a joint decree has been 
passed, to apply for the execution of the 
whole decree for the benefit of all, and if 


this application has been made for the ~ 


benefit of both appellant No. 1 and appel- 
lant No. 2, it would have been in order. 
But unfortunately for appellant No. 1, he 
does not appear to have had very good 
advice. When challenged by the defend- 
ant, he putin a counter-written ‘statement 
in which he stated that appellant No. 2 
had given up his right in the property to 
him. I think, then, that the learned District 


a eee 


| 





Judge was justified in saying that this ~ 


darkhast cannot be looked upon as a 
darkhast presented by one joint decree- 
holder on behalf of all the decree-holders 
and, therefore, his conclusion that it should 
be dismissed was justified. 

It has been suggested that the authority 
given by appellant No. 2 in 1925, by the 
purshis filed in the previous darkhast 
extends to the filing of the present darkhast. 
But this does not seem to be correct. Appel- 
lant No. 2, then said that appellant No. 1 
should prosecute the execution proceedings 
of that darkhast, and it is difficult to hold 
that it meant to be a general authority for 
him to prosecute every future darkhast. In 
any case, appellant No. 1, has said that he 


| 
1 
| 


ae, 


|| 
‘ 





t 
1 


| 


is not prosecuting this darkhast on behalf~ . 


of both, he cannot succeed. 

Thave heard the argument also on the 
point of limitation as to whether | the 
previous darkhast was in accordance with 
law and whether this darkhast was in time, 
but I refrain from giving an opinion on this 
point as it is likely to come up again when 
the next darkhast is filed. 

Mr. G. P. Murdeshwar, for the Appel- 
lants. Mi 

Mr. H. B. Gumaste, for the Respondent. 

Murphy, J.—This is an appeal under 
the Letters Patent on a certificate from the 


x 
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decision of Mr, Justice Barlee, who decided 
the second appeal. The facts underlying 
the litigation were as follows :— 

N A decree was obtained :by two persons, 
Babamiya walad Dawoodmiya and Abdul 
Khavdin walad Amirsaheb against Abdul 
Karim walad Mahamadmiya. It was a 
consent decree and concerned a piece of 

: land of which the decres-holders were given 
a share by its terms. The decree was 

' passed in 1923. In 1925 one of the decree- 

| holders, Babamiya, made an application to 

| have the decree executed. Inthe course of 
that application Babamiya stated :— 

“ The plaintiff No, 2 has relinquished his right over 
the property in question when the suit was going 
on. Therefore, the first plaintiff alone has given this 
darkhast.” 

The order made on the application was :— 

“Applicant writes that plaintiff No, 2 has relinquish- 
ed his rights over the property in suit. He should 

~ put in papers in support of that statement.” 

Some months after, a purshis was put 

' in by plaintiff No. 2, to the following 
effect: — 

“ The decree in the above case has been passed in 
favour of plaintiffs Nos, land 2. I have no objection 

| if plaintiff No, 1 takes possession of the lands belong- 

ing (awarded) to me, The plaintif No. J, should 
prosecute the execution proceeding of this darkhast, 
and the plaintiff No. 1 should take possession of the 
property awarded to me and plaintiff No. 1. And I 

_ have no objection if the plaintiff No. 1 recovers the 

amount of costs recoverable therein. This is the 


an 


t purshis ’. 


The proceedings went on, and the judg- 
ment-debtor was served with a notice, and 

| an order was made transferring the execu- 
tion application to the Collector. There- 
after, however, default was made by the 

- decree-holder in prosecuting the application, 
and it was dismissed. A second applica- 
tion was made in 1928. Its validity was 

ı questioned by the other side. Two issues 
| were framed, (1), “ Whether the plaintiff 
No. 1, alone is entitled to execute the 
decree? and (2) if not, whether the present 
darkhast is tenable and is in time?” Both 
these issues were found in the affirmative. 
[he learned Subordinate Judge's view was 
that the purshis, which I have already 
quoted in extenso, was, in fact, un assign- 

' ment of the rights of the original plaintiff 
No. 2, to plaintiff No.1. He held that 
the lack of stamp and registration could be 
cured, and directed the darkhastadar to pay 

| the stamp duty and penalty on the 
amount evidenced by the purshis. On 
appeal to the learned District Judge, he 
_differed from the learned Subordinate 
Judge's conclusion. His view was that by 
Ex. 13, the darkhastdar had clearly stated 
that he had become the exclusive owner of 
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the decree, and, therefore, thatit did not 
lie in his mouth to say that he presented 
the darkhast in order to execute the decree 
for the benefit of all the decree-holders. 
The decree-holder had taken a definite 
stand that his co decree-holder had assigned 
his interest to him, and wanted to execute 
the decree for the benefit of himself alone, 
and hence it was incumbent upon him to 
prove the assignment alleged by him. 

“He had not examined the decree-holder No. 2 to 
prove the alleged assignment, but had relied merely, 
upon the ‘purshis’ putin by him in the previous 
darkhast, That sucha ‘purshis’ was put in, in that 
darkhast was admitted by the appellant, and that it 
was not known whether that darkhast was presented 
by bcth the decree-holders or by only one of them. 
That as that darkhast was dismissed for non-prosecu- 
tion that ‘purshis’ had spent itself as soon as the 
darkhast was disposed of, and that there was nothing 
in the ‘purshis’ to indicate that the decree-holder No, 2 
had intended to give up his interest in the land. or 
the amount of costs in favour of the decree-holder 
No.1, and that in no circumstances could sucha 
document be spelt into an assignment of the interest 
n Be second decree-holder to the decree-holder 

0, i. 
On his view this led to the inevitable 
conclusion ihat the first application for 
execution was not in accordance with law, 
and could not keep the decree aliveso as 
to allow the darkhast he was dealing with 
to proceed. He accordingly reversed the 
lower Court’s order and dismissed the execu- 
tion application with costs. 

Mr. Justice Barlee, who heard the appeal, 
dismissed it. His view was that it was 
conceded that the darkhast to be valid 
must be so either under r.15 or 16 of 
O. XXI, thatr. 16 could not apply, because 
there was no assignment by the plaintiff- 
appellant No. 2 of his right in the land, 
and he agreed with the District Judge 
that the purshis was not an assignment of 
his right. As to r.15, which permits a 
person in whose favour a joint decree has 
been passed to apply for theexecution of 
the whole decree, such an application 
would have been in order, but unfortunately 
for the appellant he did not appear to have 
had good advice, and when challenged by 
the defendant, put in a counter-written 
statement in which he stated that appellant 
No. 2 had given up his right in the property 
to him. This, in Mr. Justice Barlee’s view, 
justified the judgment-debtor in saying 
that the darkhast cannot be looked upon as 
a darkhast presented by one joint decree- 
holder on behalf ofall, and that, therefore, 
the conclusion that it should be dismissea 
was justified. 


We agree with the learned District 
Judge in thinking that in fact there was 
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no assignment. The statement by the 
decree-holder No. 2 in the purshis does not, 
we think, amount to a relinquishment, or to 
an assignment of hisinterest in the decree. 
All it says, literally, is that the decree-holder 


No. 2 is willing that the execution applica- - 


tion should be carried on by the other 
decree-holder, and the reference as to 


possession was unnecessary, for the only - 


mode of executing this particular decree 
was by obtaining possession of the land it 
awarded to the two decree-holders. 
being no relinquishment or assignment, the 
grounds on which the original Court 
proceeded are no longer of any relevance. 


Mr. Gumaste’s argument against the 
regularity of the first application for execu- 
tion has been based on certain cases of this 
Court. The most important of them is 
Genaram v. Hanmantram (1). It has been 
held in that case that an assignment, pend- 
inga suit,as was alleged in the original 
application for execution, would be invalid 
in any case, and that an assignment made 
after lodging the application for execution 
could not possibly validate it, since it is a 
condition precedent to the making of such 
an application where there has been an 
assignment under r. 16 of O. XXI. Butif, 
as we think, there has been neither an 
assignment nor a relinquishment under this 
rule, the argument relied on by Mr. Gumaste 
would not be valid. While, further, it has 
been pointed out by Mr. Murdeshwar that 
the Bombay case in question deals not with 
an assignment by one of two decree- 
holders, but with an assignment” by a 
decree-holder to a person not concerned 
in the suit before such an assignment hed 
been made. 


The main question, therefore, remains’ 
and it is whether the first execution applica” 
tion in this case is one in accordance with 
law. It was infact mistaken, in that it 
relied on an alleged relinquishment, but Mr. 
Murdeshwar has reliedon two authorities 
not cited before Mr. Justice Barlee which 
support his case that, even though this 
may have been so, that application for 
execution being one madé by a person 
entitled tomake it, would nevertheless be 
in accordance with law. One of these 
cases is Ghanaya Lal v. Madho Parshad (2). 
The most important passage in the judg- 
ment of the learned Chief Justice of Lahore 


(1) 96 Ind. Cas. 833;28 Bom, LR 761; AI R 1926 
Bom. 406, i i 

(2) 135 Ind. Cas. 207; A I R 1931 Lah, 600; 32 P LR 
290; Ind. Rul. (1932) Lah. 79. 
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is as follows (page 601*):— 

“Nor do I see any force in the contention that, as 
the application was made by one of two joint decree- 
holders, that fact should have been distinctly stated 
in the application: and that the omission to mention 
it invalidated the application. Now. O XXI,r. 15, 
provides that any one or more of the joint decree- 
holders may apply for the execution of the whole of 


the decree for the benefit of them all: and it is” 
nowhere laid down that the omission on the part of a 


decree-holder to state in his application the names 


of all the persons who are interested in the decree | 


is‘sucha defect as would invalidate the execution 
proceedings. Indeed, it has been laid down by a 


Division Bench of the Calcutta High Gourt in Nuzhat- ” 
: ud-Doula v Beni Madhab (3) that such an omission - 


does not render the execution proceedings invalid It 


is, however, in the discretion of the Court whether or , 
not notice should be given to the other decree-holders 


or to the judgment-debtor before making an order for 
execution, though it isnot obligatory onthe Court to 
issue such notice, Norisit for the judgment-debtor 
to raise an objection that sufficient steps have not 
been taken to safeguard the interest of the other 


decree-holders, when they themselves have not made | 


any complaint: vide, Amirali v. Gopaldas 54 Ind Oas, 
924 (1).” < 


The circumstances here seem to us to bo. 


covered by this ruling. The first decree- 
holder had, it is true, mis-stated the grounds 
on which he alone was applying for execu- 
tion, but the steps suggested by the learned 
Chief Justice were taken, and he was asked 
to produce some documents showing at least 
the consent of -his fellow decree-holder, and 
he-did so.- This being so,it seems tous 


“that so far as it went, the first application to 


execute the decree was in accordance with 


‘law. Ifthisis so,the present application 


would admittedly be in time. 

We,’ therefore, set aside the decrees of 
the two Appellate Courts and remand the 
matter to the Original Court directing 
the amend 
ments necessary to bring the application 
strictly in conformity with the rule in 
Order XXI, r. 15, have been made by the 
applicant. - 

We think each party will have to bear 
his own ‘costs in this Court and in the first 
Appellate Court, 

Divatia, J.—I concur. 


N. Appeal allo wed. 


(9) 96 Tnd. Oas. 692; AT R 1926 Cal. 811; 300 W N 
2 


(4) 54 Ind. Oas. 924, 
—¥A TR 1981 Lah, [Ed] 
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PATNA HIGH COURT 
FULL BENCH 
Appeal from Appellate Decree No. 1298 
of 1931 


November 16, 1934 
MACPHERSON, JAMES AND Varma, JJ. 
BALARAM MAHATA AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
VETNSUS 
Wa LAHABAT MAHATA AND OTHERS 
—PLAINTIFFS AND OTHERS—DEFENDANTS 
—-RESPONDENTS 
Chota Nagpur Tenancy Act (VI of 1908), s. 46 (6), 
(2)—-Land surrendered from occupancy tenant after 
valid sale by tenant under s,46 (6i—Person taking 
settlement from such landlord—Whether obtains title 
to land so settled—Right to eject vendée—S, 46 (2), if 
applies. : 
A person taking settlement froma landlord in 
Ohota Nagpur of land surrendered from an occu- 
pancy raiyat after the latter has (made a valid sale 
= thereof under s. 46 (6) of the Chota Nagpur Tenancy 
Act, 1908, does not obtain title to the land settled 
so as to be entitled to eject the vendee. Section 46 
(2) is not applicable, The landlord secures nothing 
by accepting the surrender of his holding by a raiyat 
who has made a valid sale of it under s. 46 (6) and 
so hasnothing to surrender. The landlord, therefore 
confers no title on the person with whom he settles 
such a holding. wg gp 
A. from a decision of the District Judge, 
Manbhum, Sambalpur, dated June 10, 1931, 
_affirming that of the Munsif of Purulia, 
” dated May 24, 1930. 
Mr.S. C. Mazumdar, 
lants. : | 
Mr. S. N. Banerjee, for Mr. S. Biswas, for 


the Respondents. 


Macpherson, J.—The question for 
_decisionin this second appeal is whether a 
“person taking settlement from a landlord 
in Chota Nagpur of land surrendered from 
an occupancy raiyat after the latter has 
made a valid sale thereof under s. 46 (6) 
of the Chota Nagpur Tenancy Act, 1908, 
obtatins title to the land settled so as to 


e 


for the Appel- 


be entitled toeject the vendee. m, 


On November 15, 1927, an occupancy 
raiyat in Manbhum of the Kurmi Mahto 
-ribe sold to his agnates residing ia his 
own village his entire, holding as it stood 
after a previous surrender of plot No. 1430 
to the landlord. The sale is admittedly valid 
under the terms of notification No. 310 of 
1924 issued by the Local Government 
under the authority of s. 46 (6) of the Chota 


Nagpur Tenancy Act, 1908. Shortly 
after the sale the raiyat surrender- 
ed to the landlord the occupancy 
holding which he had thus sold, and 
the landlord settled the whole 
of the original hêlding, including plot 


No. 1430, with the plaintiffs, the deeds of 
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surrender and of new settlement being both 
registered on March 1, 1928. Failing 
to obtain possession of the holding, 
the plaintiffs sued for declaration of right 
to the lands settled with them, excluding 
plot No. 1430, and for recovery of possession 
from the purchasers, and were successful 
in both the Courts below, whereupon the 
vendees have preferred the present 
second appeal in respect ofthe land in 
suit, The landlord defendant has not 


` appeared at any stage. 


On behalf of the appellants the conten- 
tion substantially is that after the sale to 
them the raiyat had nothing to surrender 
to the landlord who, therefore, had nothing to 
settle with the plaintiffs except plot No. 1130. 
On behalf of the plaintiffs-respondents the 
decision is supported on the view which 
found favour in the Courts below, that the 
sale, in spite of being valid under s, 46 
(6), was not binding on the landlord 
since it was not made with his consent 
in writing and, therefore, there was 
nothing to prevent the landlord from 
accepting the surrender by the vendor- 
raiyat and from making settlement with 
the plaintiffs ass. 72 (4) provides. Support 
is claimed for the contention from the 
decision of a single Judge of this Court, 
in Mohammad Hossain v. Mangilal 
Jaipuria (1), but the view there expresed 
was obiter since the cuse was actually 
decided on compromise. 

The decision mainly depends upon the 
construction of s. £6 of the Chota Nagpur 
Tenancy Act, 1908. The first two sub-sec- 
tions are:— 

NI) No transfer bya ratyat of his right in his 
holding or any portion thereof.” 

(a) by mortgage or lease, for any period, express- 
ved or implied, which exceeds or might in any 


» possible event exceed five years, or (b) by sale, gift 


or any other contract or agreement shall be valid 
to any extent, (2) No transfer by avriayat of his 
right in his holding or any portion thereof shall be 
binding on the landlord, unless it is made with his 
consent in writing, 

Sub-s. (3) provides that no transfer in 
contravention of sub-s. (1) should be re- 
gistered or be in any way recognized by 
the Courts as valid. Sub-s. (4) empowers 
the Deputy Oommissioner to replace in 
possession a raiyat who has made a 
transfer under s. 46, that is to say, one of 
the transfers for a period which are legally 
admissible, to wit, a mortgage or lease 
not exceeding five years ora bhugutbandha 
for a period not exceeding seven years, if 
the riayat applies within three years of 

(1) 138 Ind. Oas. 97; 13 P L T 328; A I R 1932 Pat, 
218; Ind. Rul., (132) Pat. 169. : 4 
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the expiration of the period of the 
transfer. Sub-s. (5) saves transfers not 
otherwise invalid made bona fide before 
1903 and sub-s. (6), so far as material, 
authorizes the Local Government by rules 
to declare that any specified class or 
classes or transfer (not being transfer by 
an aboriginal raiyat to a non-aboriginal 
transferee) may be validly made bya 
riayat of such tribe............ of such class 
(s. 4) in such area or areas, and subject 
to such restrictions.........a8 may be specifi- 
ed and thereupon nothing in sub-ss. (1), 
(3) and (4) shall affect the validity of any 
such transfer so made by such raiyat after 
the date of publication of the rules” 
The first five sub-sections are based upon the 
Act of 1903 amending Bengal Act I of 1879 
which was then in forcein Chota Nagpur 
except Manbhum. For reasons of public 
policy, restrictions were thereby placed 
upon transfers by raiyats such as till then 
been freely entered into without the consent 
of the landlord, 

Under sub-s. (1) all absolute disposals of 
a holding or portion thereof, by contract 
or agreement including sale or gift, are 
declared not to be valid to any extent but 
certain temporary leases and mortgages are 
saved. Sub-s. (2) declares such trans- 
fer not to be bindingon the landlord unless 
made with his consent in writing. Mani- 
festly the temporary transfers excepted from 
invalidity under that provision are meant, 
sincethere could be no point in enacting 
that a transfer declared not to be valid to 
any extent and directed not tobe registered 
or to be treated as valid by any Court 
should not be binding ona particular person 
The legislature merely signified that 
temporary tansfers of part of his raiyat 
interest though still valid against the 
raiyat himself, were not tobe binding upon 
the landlord unless made with the contest 
in writing of the landlord. This view ob- 
tains confirmation from sub-s. (4) which, as 
indicated above, also refers to the transfers 
for a period excepted from invalidity under 
the section. Itis on the expiration of the 
period of a transfer for a period valid 
against the maker himself that he can on 
application within three years obtain from 
the Deputy Commissioner reinstatement in 
his holding or portion thereof so transferred. 
The Chota Nagpur Tenancy Act, 1908, 
was in 1809 extended to Manbhum where all 
manner of transfers had hitherto been freely 
made without the consent of the landlord 
and where a transfer by sale of a complete 
holding (at least) had bound him. 
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Sub-s. (6) was introduced by the 
amending Act of 1920. Under this new 
provision read wilh the rales contained in 


the notification of the Local Government -> 


the transfer under discussion is “validly 
made” though, apart from the new pro- 
vision, it would under sub-s. (1) not have 
been “valid to any extent”. From sub-s. (6) 
while specifically enacting that sub-ss. (1), 
(3) and (4). shall not affect the validity of the 


transfer, fails to mention sub-s. (2) and it ~ 


is accordingly urged that that provision 
must be applicable to transfers thereunder. 
But, as indicated above, subs. (2) was 
never applicable to any but the temporary 
transfers which are not rendered invalid by 
sub-s. (Lj), and it could hardly have been 
intended to bring other transfers which are 
expressly declared valid, under sub-s. (2) by 


implication and without directenactment to _ 


that effect. Indeed, sub-s. (2) does not 
refer to validity at all, as sub-ss. (1), (3) and 
(4) do; sub-ss. (1) and (3) in terms and sub-s, 
(4) by implication. Actually the amend- 
ment of 1920 leaves sub-s. (2) undisturbed; 
it covers the same ground as before that is 
to say, the temporary transfers not declared 
in sub-s. (1) to be not valid to any extent. 
Such temporary transfers were not in con- 
travention of sub-s. (1) whereas it is only 
with transfers which were apart from it, in 
contravention of sub-s. (1) that sub-s, (6) is 
concerned. 

It cannot be contended that this result so 
faras the landlord is concerned, at all 
conflicts with the equity which the Courts 


will attribute to legislation or the acts of _ 


the Executive Government under the autho- 
rization of the legislature. The legislative 
restriction on sales and other transfers of a 
raiyat holding were due solely to considera 
tions of public policy, that isto say, in the 
present instance, of the real interest of the 
raiyat. An indirect result not contemplated 
was that in certain instances (comparatively 
few, perhaps), of attempted evasion, the lands 
Jord found himself enjoying an unearned and ` 
unanticipated advantage. As directsale no 
longer passed any title, the raiyat secured 
a private purchaser and then surrendered 
to the landlord, dividing with this tertius 
gaudens the sale-price of the holding on the 
understanding that the latter then settled 
it with the private purchaser. The land- 
lord could have no grievence when the 
Local Government found it consistent with 
the public policy of preserving the raiyat ~ 
from becoming a landless serf to avail 
itself of the authorization of the legislature 
to re-transfer the whole saleable value of 


1935 


certain holdings to the raiyat morally the 
landlord’s position could only be one of 
thankfulness that he had so long enjoyeda 
windfall. It is incredible that the legis- 
lature could contemplate a permanent 
endowment of the landlord in this regard. 

Butone may go further in present case. 
Manifestly the raiyat had after the sale to 
the appellant which is by statute valid, no 
property at all in the holding sold by him. 
There was, therefore, as the appellants 
contend, nothing which he could surrender 
and there. was nothing of which to accept 
surrender so that the landlord had nothing 
to settle with the plaintiffs except plot 
No. 1430 which had previous to the sale 
been validly surrendered to him. The cases 
cited on behalf of the respondents, to wit 
Ram Uraonv. Doman Kalal (2) and Kishuni 
Kuar v, Andu Mahton (3) are of no assistance 
tothem. The first not only related to a 
mortgage, but the decision therein was 
really based on the substantial ground that 
the mortgagees could not question. the 
surrender after he had held the mortgaged 
land for the full. period of his mortgage. 
No doubt the learned Judge remarked 
that from the absence of a provision 
similar tes. 86 (6) of the Bengal Tenancy 
Act it follows that in spite of a prior 
sale or mortgage by a raiyat he is free to 
exercise his right of surrender of the holding 
in favour of the landlord for under cl. (2) 
of s, 46,no transfer by a raiyat of his 
right in his holding or any portion thereof 
is binding on the landlord unless it is 
made with his consent in writing but.the 
question. of sale was not under considera- 
tion: still less the question of a sale validly 
made under the statute sincethe only sale 
which. could arise priór to the notification 
of 192-4 was one not “valid to any extent”. 
The second case.cited has no bearing since 
it is merely stated at one place that it 
was not necessary toconsider whether the 
landlord could question the validity of tes- 
- famentary disposition of an occupancy 
holding and at another place that the 
question did not in that case concern the 
Court whethersuch a disposition in favour 
of others than the natural heirs would bind 
the landlord. 

Reference has been confidently made on 
behalf of the appellants to s: 23-A also 
interested by the amending Act of 192) 
which enacts that when an occupancy 


(2) 75 Ind. Oas. 209; 2 Pat. 838; 4 P L532; AIR 
Wan oe WW? D Pat: 117, 

(3) 14) Ind. Oas. 300; 10 P L T595; A I R1929 
Pat, 734; Ind. Ral. (1930) Pat. 12, : 
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holding or any portion thereof is transferr- 
ed in any way authorized by law, by 
succession, inheritance or sale, the transferee 
or his successor-in-title may cause the 
transfer to be registered in the office of the 
landlord to whom therent of the holding 
or portion thereof, as the case may be, is 
payable and the landlord shall, in the ab- 
sence of sufficient reason to ithe contrary, 
allow the registration of all such transfers 
and shall not be entitled to levy any 
registration fee. This provision is, however, 
perhaps not in itself conclusive since while 
a sale under s. 46 (6) is certainly one 
authorized by law, there are other instances 
of such sales; for example, under provisions 
of 5.47 and of s. 49. The decision must 
rest upon the considerations already set 
out. 

In my opinion the question for decision 
must for the reasons given above, be answer- 
ed inthe negative. Section 46 (2) is not 
applicable. Thelandlord secures nothing 
by accepting the surrender of bis holding 
by a raiyat who has made a valid saleof it 
under s. 46 (6) and sohas nothing to 
surrender. The landlord, therefore, confers 
no title on the person with whom he settles 
such a holding. In this instance the 
plaintifis-obtained no title by the settlement 
from the landlord except in respect of the 
tenancy of plot No. 1430 which had previous 
tothe sale been validly surrendered to 
him. 

I would allow this appeal with costs and 
dismiss the suit and I would direct that the 
present appellants do receive from the 
respondents. their costsof both the Courts 
below and that the latter bear their own 
costs throughout. 

James, J.—E agree, 

Varma, J.—I agree. 

N. Appeal allowed. 


BOMBAY HIGH COURT 
First Civil Appeal No. 56 of 1932 
November 21, 1933 
Muepay AND DIvATIA, JJ. 
MANJULABAI KASHINATA MANTRI 
APPELLANT 
Versus 
PANDURANG JAYARAM MANTRI 
RESPONDENT 
Civil Procedure Code (Act V of 1908), s, 50-— 
Decree—Death of  judgment-deblor—T'ransfer of 
decree for’ execution—Application tu bring on record 
legal representatives of judgment-debtor—Court to 
which it is to be made. 
Where a decree is transferred for execution to 
another Oourt after the death of the judgment-debtor 


: execute the decree against those 


Jin a suit 


182 


an ‘application to bring on record his legal re- 
presentatives should be made to the Court which 


` passed the decreeand not tothe transferee Court, as 


the Court to which the decree is transferred cannot 
| persons who were 
not parties to the decree before the decree was trans- 
ferred Hirachand Harjivandas v., Kasturchand 
Kasidas (1), relied on, Jang Bahadur v. Bank of 
Upper India, Ltd (2), distinguished. , 

F. © from the decision of the First 
Class Subordinate Judge, at Thana, in 
Darkhast No. 240 of 1930. 

Mr. V. R. Laud, for the Appellant. 

Divatia, J—This is an appeal in exe- 
cution proceedings by the original judg- 
ment-creditor in a decree obtained by her 
on the original side of the 
High Court by which she was awarded 
maintenance at the rate of Rs. 10 a month 
and residence, against two persons who 
were brothers of her husband. The decree 
was obtained on July 15, 1918. It appears 
that the first judgment-debtor died in 1921 
and the seccnd judgment-debtor in 1927, 
and the names of the legal representa- 
tives of neither of them were substituted 
in their places on the record of the suit. 
Then for the first time on July .10, 1930, 
an application was made by the judgment- 


. creditor on the original side of this Court 


for transfer of the execution proceedings 
to the Thana Court, and that being grant- 
ed, the present darkhast has been brought 
in the Thana Court on July 15, 1930. 
This darkhast, which is filed against the 
legal representatives of the two original 
judgment-debtors, has been opposed by the 
latter on the ground, among others, that as 


- they were not on the record in the High Court 


proceedings before the transfer,was made, 
the darkhast cannot lie against them, and it 


. was contended by them that under s. 50 


of the Civil Procedure Code, when a 
judgment-debtor dies before the decree 
has been fully satisfied, the holder of the 
decree may apply to the Court which passed 
it to execute the same against the legal 
representatives of the deceased. The 
learned First Olass Subordinate Judge 
accepted that contention and held that the 
application for bringing the names of the 
legal representatives on the record ought 
to have been made in the High Court þe- 
fore the application for transfer was made 
and that the application as made to the 
Thana Court cannot lie under that section; 
and in support of that view the learned 
Judge has relied upon u ruling of this Court 
in Hirachand Harjivandas v. Kasturchand 
Kasidas (1), which is a case decided under 


s. 234 of the old Code corresponding to 
(1) 18 B 224, 
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the present s. 50. It was held in that case 
that in similar circumstances the proper 
procedure was to apply to the Court which 
passed the decree for bringing the names 
of the legal representatives on the record. 
It appears that some of the other High 
Courts have taken a different view, but 
the decision of our Court in Hirachand 
Harjivandas v. Kasturchand Kasidas (1), 
has not been overruled. 

It is contended on behalf of the appel- 
lant that time ought to have been’ given 
to her in order that she may make an 
application to the High Court for bringing 
she names of the legal representatives on 
the record. That contention cannot be 
accepted here in appeal, because it ought 
to have been made before the trial Court 
which might or might not have 
allowed her the indulgence of making an 
application on the original side: of this 
Court. But, so far as the facbs go the 
decision in Hirachand Harjivandas vV. 
Kasturchand Kasidas (1), is undoubtedly 
against the appellant. There is a later 
case of the Judicial Committee of the 
Privy Council, viz., Jang Bahadur v. Bank 
of Upper India, Ld. (2), and some reliance 
has been placed upon that case here on 
behalf of the appellant to show that an 
application for bringing the names of the 
legal representatives on the record to the 
Jourt to which the decree is transferred 
is only an irregularity of proce- 
dure and not of jurisdiction, and that 
therefore, the application would lie at least 
against those legal representatives who 
have not objected to the jurisdiction of the 
Court. The Privy Council decision would 
have no application to the facts of this case 
because there the judgment-debtor died 
after the order of transfer was made by 
the original Court, and it was in those 
circumstances that it was held that it did 
not matter ifthe application was made to 
the Court to which the decree was trans- 
ferred, because the’ judgment debtor had 


died after the application was made and ~ 


the decision really is that although the 
application was irregular so far as the pro- 
cedure was concerned, that irregularity 
could be waived if the judgment-debtor’s 
legal representatives have accepted the 
position and have submitted to the execu- 
tion ‘proceedings for a long time. Here, 


(2) 109 Ind. Oas 417; 55 IA 227; 30 Bom, LR 
1373; 5 O W N 502; A IR 1928 PO 162; 320W N 
790; 26 A LJ 681; 48 O LJ23;28L W 25; 3 Luck.~ 
314; 30 Bom, L R'1373; 55 M L'J 545; (1928) M W N 
863 Œ 0), 
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however, both the judgment-debtors had 
died before the. application for transfer 
was made. That application itself could 
not lie unless the legal representatives of 
the judgment-debtors were brought on the 
_Tecord, and it would not be for the Court 
to which the execution proceedings have 
been transferred to make an order for 
bringing the names of the legal represent- 
atives on the record, because the applica- 
tion to transfer the proceedings after the 
judgment-debtors had died would not be an 
application in accordance with law, and 
hence the Court to which the decree is 
transferred cannot execute the decree 
` against those persons who were not parties 
‘to the decree before the decree was trans- 
ferred. That being so, the Privy Council 
case would have no application here, and 
the case would be governed as I have said 
` above by the decision of this Court in 
Hirachand Harjivandas v. Kasturchand 
Kasidas (1). 

We agree, therefore, with the decision of 
the lower Court that the darkhast is liable 
to be dismissed as the Thana Court had no 
jurisdiction to maintain it. We, therefore, 
dismiss this appeal. 

Murphy, J.—I agree. ee 

N. Appeal dismissed. j 
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Sontal Parganas Settlement Regulation (III of 

1872), s. 27 (2)—Prohibitive nature of- Suit on mort- 
gage of raiyati holding in Sontal Parganas—Decree— 
Ezecution—Court, if precluded from selling the 
holding in ezecution—Record of Rights—Status 
F in Sontal Parganas—Brahmottar raiyat — Rights 
of», 
The words of sub s (2) of s. 27, Sontal Parganas 
Settlement Regulation are absolutely prohibitive 
and whether or not another Court has pronounced the 
decree and said that the property in question can be 
sold, the executing Court is prevented from im- 
plementing such decree and from granting a certifi- 
cate of sale or delivering possession under such a sale, 
[p. 188, col. 2.) 

The fact that the judgment-debtor did not raise the 
question in the mortgage suit which he might 
and ought to have raised does not operate as 
an estoppel in a subsequent case, inasmuch as 
there can be no estoppel against the Statute. The 
law prohibits the salé of a raiyati holding and once 
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it is found that the lands in dispute do form the 
raiyati holding, whether the judgment-debtor took 
the objection or not, the sale of such a holding cannot 
take place in face of the clear provisions of s. 27 of 
the Regulation. Oonsequently, the executing Court 
is competent to examine the mature of the property 
directed by the Court to besold Amrit Lal Seal v. 
Jagat Chandra Thakur (|), overruled. Rup Nath 
Mandal v. Jagan Nath Mandal (2), applied. Ram 
Das Singh v. Beni Deo (3), Surendra Prasad Singh v. 
Tekait Singh (4), Rabindra Nath v, Jnanendra 
Mohan (5), Rajah of Vizianagram v, Dantivada 
Chelliah (9), R. D. K. Venkatalingama Nayanim 
Bahadur Varu v. Rao Muni Venkatadri Rao Garu 
(10), Ketwariv, Sita Ram Tiwari (11) and Lakshmi 
Bibi Kujraniv, Atal Behari Haldar (12), referred 
to. [p. 191, col, 1.] 

The Record of Rights in the Sontal Parganas has a 
status very different from that under the Bengal 
Tenancy Act. Thefact that the persons named in 
the record are described as brahmotiar raiyats means 
merely that they are raiyats of a particular kind. 
The word ‘raiyat' is a noun and the word ‘brahmottar’ 
is used as a qualifying adjective, and whatever the 
nature of the qualification may be, the fact that the 
noun is used asastatement of the position of the 
tenant in the Record of Rights is absolutely conclusive 
and renders unnecessary any investigation into the 
limitation introduced by the adjective ‘brahmottar’. 
Evenifthe entry had been other than what it is, 
the entry ofthe word ‘raiyat’ or ‘raiyati’ in connec- 
tion with the tenant’s rights would have the same 
effect. [p. 191, cols. 1 & 2) 

M. A. against an order of the Ad- 
ditional District Judge, of Bhagalpur, dated 
December 6, 1932, confirming that of the 
Munsif of Ranchi, dated September 20, 
1932. ; 

The matter originally came before 
Macpherson and Dhavie, JJ. who on 
December 6,1933, passed the following 
Order of Reference to a Full Bench. 

The question arising in this second ap- 
peal is whether the decision in Amrit Lal 
Seal v. Jagat Chandra Thakur (1), which 
the District Judge, has followed is correct. 

The decision isto the effect that s. 27 (2) 
of the Santal Parganas Settlement Regu- 
lation does not apply toa Court executing 
a mortgage decree for the sale of a rawati 
holding, or portion thereof situated in the 
Santal Parganas. 

Prima facie the decision is contrary to 
s. 27 whichis as follows:— i 

“27 (1). No transfer by a raiyat of his right in his 
holding or any portion thereof, by sale, gift, mort- 
gage, lease or any other contract or agreement, shall 
be valid unlessthe right to transfer had been record- 
edinthe Record of Rights and then only to the ex- 
tent: to which such right is so recorded. 

\2). No transfer in contravention of sub-s. (1) 
shall be registered or shall be in any way recogniz- 
ed asvalid by any Court, whether in the exercise 
of civil, criminal or revenue jurisdiction. 

(3) li atany time it comes to the notice of the 
Deputy Commissioner that a transfer in contraven- 
tion of sub-s (1) has taken place, he may in his 


(1) 93 Ind. Cas, 935; 7 P L T 468; 4 Pat. 696; AIR 
1926 Pat. 202, 
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discretion evict the transferee and either restore the 
transferred Jandto the raiyat or any heirs of the 
raiyat who has transferred it, or re-settled the land 
with another raiyat according to the village custom 


for the disposal of an abandoned holding”: 

Provided— 
* “(a) that the transferee whom it is proposed to 
evict hasnot been in continuous clutivating posses- 
sion for 12 years, 

(b) that he is given an opportunity of showing 
cause against the order of eviction, and. 

(e) that all proceedings of the Deputy Commissioner 
under this section shall be subject to control and 
revision by the Commissioner.” 


On any reasonable interpretation the 
prohibition in sub-s. (2) against recog- 
nition of a transfer by mortgage in any 
way by any Court whether in the exercise 
of civil, criminal or revenue jurisdiction 
would appear to cover sale of the holding 
by the Court executing the mortgage 
decree made in asuit on a mortgage of 
the holding. The executing Court is a 
Court exercising civil jurisdiction and it 
cannot be said that by sale of the holding 
in execution of the mortgage decree the 
Court does.not in any way recognise the 
transfer thereof by the mortgage. 


The antecedent facts are simple. The 
vespondent first-party brought a suit at 
Bhagalpur ona simple mortgage bond of 
October 13, 1919, executed by the defen- 
dant-appellants and respondents second 
party in respect of a moiety} of an area of 30 
bighas: , 14 kathas and 14 dhurs contained 
iœ Khesra Nos. 186, 161 and 187 of Tauzi 
No. 503 in Champa. (or Champadih) in 
Santal Parganas:and a small area of I bigha 
3. kathas.in the Bhagalpur District. The 
question of the saleability of the land lying 
in the Santal Parganas. was not raised 
partly because in the deed sued upon it is 
described merely as lakheraj land and 
partly because the Bar at Bhagalpur was 
doubtless: unaware of s. 27 of the Santal 
Parganas Settlement Regulation which 
would have been the first defence in the 
Santal Parganas. The mortgage decree 
was passed in the usual form. When the 
decree was executed, an objection was 
preferred under s. 47 of the Code of Civil 
Procedure. to.the sale of property No. 1 on 
he ground that being recorded: in the Record 
of Rights of the Santal Parganas as raiyati 
bralimotiar it is. not saleable under the 
provisions of 8.2% (2). of the Regulation. 
The objection having been negatived on 
the authority of Amrit Lal Seal v. Jagat 
Chandra Thakur (l), the judgment- 
debtors appealed. 

On behalf of the appellants it is conten- 
ded that the case relied upon has not been 
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correctly decided that it does not give 
full value to s. 27 (2)either as a wholeor 
in its several parts and in particular that 
it reads into s. 27 (2) a qualification of the 
term ‘in Court’ which is neither to be 
found there norto be implied. Reference 
is made tothe decisions of this Court in 
Rup Nath Mandal v. Jagan Nath Mandal 
(2), Ram Das Singh v. Beni Deo (3), and 
Surendra Prasad Singh v. Tekait Singh (4), 
and to the decision of the Calcutta High 
Court in Rabindra Nath v. Jnanendra 
Mohan (5). 

Mr. P. R. Das for the respondent sup- 
ports the decision on the ground on which 
it is based and further on the ground that 
in fact there was no transfer within the 
meaning of s. 27 (1). 

It is here desirable to indicate that ac- 
tually the applicability of the decision in 
Amrit Lal Seal v. Jagat Chandra Thakur (1) 
and no other point arises in this appeal. 
Until the present hearing it was common 
ground that apart fromthe view of law 
taken in that decision s. 27 would apply. 
A perusal of the document of 1919 shows 
that it is a simple mortgage, that apparently 
being the meaning of makful and rehan, 
with its derivatives in the area to which 
the deed relates. The respondent sued 
upon it asa simple mortgage bond and 
the Court at his instance passed a decree 
accordingly. No foundation is descernible 
for the suggestion that it merely creates a 
charge. Under s. 27 of the Regulation, 
the Record of Rights of a village in the 
Santal Parganas is conclusive proof of the 
rights and customs therein recorded. In 
this instance the Record of Rights was 
finally published in 1926 and it is not 
urged that any objection which could be 
taken to it, had not been disposed of before 
the mortgage suit was brought in 1930. 
The entry on which. the appellants relied 
was in respect of Serial No. 35 of the 
abstract khatian jamabandi of Mouza 
Champadih in which the ‘name of the 
tenant’ is given as ‘“‘brahmottar raiyat 
Uchit Lal Misir and Daya Nath Misir" 
with an area of 9-8-6 in bighas. Daya Nath 
Misir is the major among the respondents 
second-party. Plot No. 37 is similarly 
shown in the name of Kattik Misir, son of 


(2) 107 Ind. Cas. 145; 9 P L T 228; 7 Pat 178: AIR 


1923. Pat. 227. 
(3) 116 Ind. Oas. 41;10 PL.T 143; A IR 1929 Pat. 
6 


198; 8 Pat. 116. 


(4) 118 Ind. Oas. 723; IOP LT 846, Ind. Rul. (1929) ~ 


Pat. 545; A I R 1929 Pat, 700. 
(5): 136.Ind. Cas. 466; 35 O W°N 537; A I R 1942 
Oal. 9; 58 O 1018; Ind, Rul. (1932) Cal. 194. 
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Gopal Misir, and Uchit Lal Misir and Daya 
Nath Misir as brahmottar raiyat the area be- 
ing 9-12-4. These two plots correspond with 
plots 186 and 187 of the deed of 1919 with 
areasof 9-3-11 and 9-6-18, the descriptions 
in the mortgage bond clearly following the 
former Record of Rights of 1900. Mr. P. R. 
Das has produced a translation of the entries 
in that record, but only as to plots Nos. 175, 
184 and 187—that is to say not of plot 
No. 186. He appears to suggest that property 
No. 1 corresponds to plot No. 187 and that in 
column 5, it is shown as 

“brahmottar of Bhokrilal Sah in possession of 
Gopal Misir as per No, 175." 
against which (No. 175) stands the entry 

“brakmottar Bhokri Sah in possession of Gopal 
cee under akebala of Bhokrilal Sah dated Agahan 


Actually, however, plots. Nos, 35 and 37, 

respectively represent plots Nos. 186 and 187 
. of the earlier Record of Rights and plot No. 
186. is property No. 1.. There is no difficulty 
as to identity except such as is created by 
the defective copy produced. The. fact 
that the appellants mortgaged their moiety 
share of the two plots aslong ago as 1919 
and are, shown as brahmottar raiyats in 
the Record of Rights. of 1926 serves, with 
the area. of the two. plots, to fix it. ‘Lhe first 
appellants and respondent Daya Nath 
Misir are shown in the new Record of Rights 
as brahmottar raiyat of plot No. 35.and that 
entry is.conclusive. In any case for the 
purpose of the present point it would not 
really matter which of the two plots No. 186 
or 187 corresponds with Nos. 35 or 37 of the 
later settlement and is property No, 1. 

At. this stage another suggestion of Mr. 
Das may be noticed. Itis that the land 
could not be raiyati because of the entry 
in the earlier record amd the  occurr- 
ence of successive. sales but even if it 
be taken that each Record of Rights is 
conclusive proof of the entry in ib, it has 
to be observed that in the earlier Record 
of Rights the entry of the plot is merely 
brahmottar (or lakheraj) and from that 
fact it does not follow thatit was not also 
raiyati. After the introduction of s. 27 in 
1908, the various sorts of brahmottar (lakhe- 
raj), would naturally be differentiated. 
Again the Record of Rights speaks as at 
the date when it was prepared and the 
later entry must be taken as showing either 
that the facts had changed or that a.mis- 
take has been discovered in the earlier re- 
cord. Mr. Das also suggested that in 
point of fact the entry ‘raiyat’ must be 
wrong as a. different entry has been made 
in the recent Record of Rights in respect 


. 
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of neighbouring lands similarly situated in 
respect of transferability. Now s. 29 isa 
complete answer even if his facts were 
correct. But they are nob. The papers 
shown to us are all concerned with the 
preparation of the Record of Rights and 
with entries which were open to appeal at 
the date of final publication and which 
are specially proved for in s. 25. It may 
be taken as beyond dispute that in the 
Santal Courts and Courts to which lie appeal 
from their decisions, an entry of brahmottar 
raiyat in the Record of Rights precludes 
any possibility of the land being sold in 
execution of a money decree. Even it be 
assumed that plot No. 186 (now No. 35) had 
in 1677 been sold by him to Gopal Misra, 
the earlier Record of Rights. is conclusive 
proof that it was still the bralmottar of 
Bhokri Sah merely in the possession of the 
illegal transferee. We do not know what 
the Deputy Commissioner may have done 
after 1900 or perhaps 1903 under sub-s. (3) 
or what the effect of the first proviso wase 
but in that or some other way the descend- 
ants of the transferee of 1877 became 
between 1919 and 1926 the brahmottar 
raiyats with property No. 1 as the brah- 
mottar raiyati of appellant and respondent 
No. 4 

Mr. Das further argued that the transfer 
referred to. in sub-s. (1) must be voluntary. 
Bat in this regard: reference is only neces- 
sary to the Full Bench decision already 
cited: where it was. stated: 

“It was contended before us that all that is pro- 
hibited by s. 27 of the Regulation is voluntary 
alienation by the raiyat but in my judgment in- 
voluntary alienation stands on the same footing as 
voluntary alienation. It was the policy of the Legis- 
lature to make it clear that raiyat holdings of 
agriculturists is the Santal Parganas should be 
inalienable; and in my judgment to allow equitable 
execution by the appointment of a Receiver would 
be both an evasion and an invasion of the Statute on 
this point.” 

The only significance of theterm brahm- 
ottar for the purpose of the. present pro- 
ceedings is that the tenancy is rent-free 
and, therefore, does not.appear in the-ordi- 
nary jamabandi. Under s. 2% (1) there is 
no right of transfer of the raiyati holding 
even if it be brahmottar or otherwise rent- 
free since. such right of transfer has not 
Been recorded in the Record of Rights. 
Thus there has been a transfer by mortgage 
of property No. E which is: the subject of 
the objection under s. 47, and it is appel- 
lants’ brahmottar raiyati plot No. 35 not 
shown in the Record of Rights as trans- 
ferable. 

Accordingly nothing arises for decision 
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except the correctness of the ruling in 
Amrit Lal Seal v. Jagat Chandra Thakur 
(1). In that case the meaning of ‘any 
Court’ ins. 27 (2) is discussed. Itis held 
to mean ‘a Court vested with jurisdiction to 
question the correctness of the decree.’ 
The executing Court, it is stated, was bound 
to sell the raiyati land even if satisfied 
that the mortgage decree was wrong and to 
_agsume that the decree had been made 
with jurisdiction and that there were no 
Government orders (Statute) prohibiting 
the sale of the jote. Jt is admitted that the 
objection could be made: in the case of a 
money decree either before or after sale, 
but it is said that in the case of a mortgage 
decree the objection cannot be taken in an 
execution proceeding because itis an at- 
tack upon the validity of the decree. Re- 
ference is made to four cases. In the first 
of these Bhagvandas v. Hathibhai (6) it 
was held that inspite of the provisions of 
s. 60 of the Code of Civil Procedure, pro- 
hibiting the sale of the house of an agri- 
culturist in execution of a decree, the 
executing Court could not refuse to execute 
a mortgage decree for the sale of such a 
house. But even assuming that this deci- 
sion is correct, the learned J udges of this 
Court appear to miss the distinction that 
in Bombay the law neither denies validity 
to the transfer by an agriculturist of his 
house by sale or mortgage, nor prohibits a 
Court from in any way Tecognising as valid 
such a transfer. It is indeed observed that 
“the language of the Regulation is perhaps more 
express and peremptory than that of s, 60. : 
but that is to put the case very mildly 
since the prohibition in s. 27 could hardly 
be more stringent. The second case is 
_Ramdayal v. Narpat Singh (7) which does 
not support the proposition as 1t was a suc- 
cessful appeal against the mortgage decree 
‘itself, the claim for the sale of the hypo- 
` thecated property being dismissed, In 
Bholanath v. Kishori (8), the majority of 
the Full Bench held that s. 60 did not de- 
bar a mortgagee who has obtained a dec- 
ree for the sale of an agriculturist’s house 
from having it sold in execution. But the 
reasons given by the dissentient Judge 
(Banerji, J.), especially at p. 30*, in which 
he lays stress upon the object of the 
Legislature, appear to be weighty. In 
the last case Raja of Vizianagram v. 
Dantivada Chelliah (9) it was held that the 


6) 4 B 25. 
NA 9 Ind, Cas, 931; 33 A 136; 8A L J 190. 


(8) 11 Ind. Cas. 646; 34 A 25; 8 A LJ 1045. 
(9) 28 M 84. 
#Page of 34 A.—[fd.] 
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local Act made it obligatory upona Court 
executing a mortgage-decree to go behind 
the decree and to refuse to sell village 
inam lands though their sale was ordered 
by the decree. The High Court held that 
the executing Court was competent to 
refuse to sell the lands. Mullick, J. 
admitted the rulethat prohibitions having 
some object of public policy in view must 
be literally and strictly enforced and that 
the principle of personal estoppel does not 
apply. That would really appear to be the 
crux of the matter and his view that never- 
theless a Court to be entitled to interfere 
must be engaged in a proceeding in which 
it has jurisdiction to investigate the legality 
of the transfer appears, with all respects, 
tobe unsound. It is difficult to see how, 
when the Legislature explicitly prohibits 
any Court, whether in exercise of civil, 
criminal orrevenue jurisdiction, from in 
any way recognising a certain transfer as 
valid, any qualification whatever can be 
implied, or any restriction to what the 
learned Judge designates a properly con- 
stituted proceeding. For one thing, how 
could the properly constituted proceeding 
which heappears to contemplate arise in 
the exercise of criminal jurisdiction? The 
circumstances seem clearly to approximates 
to those obtaining in the Madras decision. 
The prohibition in short is applicable 
throughout the jurisdiction of the Court in 
which the matter of the forbidden transfer 
arises, 

In Rup Wath Mandal v. Jagan Nath 
Mandal (2) the decision in Amrit Lal Seal v. 
Jagat Chandra Thakur (1) was criticised 
and doubted. That was a case under the 
Chota Nagpur Tenancy Act and the Subordi- 
nate Judge had relied upon Amrit Lal 
Seal v. Jagat Chandra Thakur (1). It was 
observed that that decision might when 
an appropriate case arose, require further 
examination and that inter alia, the 
observations in respect of the words ‘any 
Court’ in cl. (2) seemed to be of doubtful 
correctness. The decision itself proceeded - 
ona consideration of ss. 46 and 47 of the 
Chota Nagpur Tenancy Act. Section 46 
(1) of the latter Act is based upon s. 27 (2) 
of the Santal Parganas Settlement Regula- 
tion, s. 46 (3) iss. 27 (1) and 46 (4) is a 
modified form of s. 27 (3). Ins. 47 the local 
Legislature went further and ordained that 

“no decree or order shall be passed by any Court 
for the sale of the right ofaraiyatin his holding 


nor shall any such right be sold in execution of any 
decree or order”, 


Mr. P. R. Das suggestse that the decision 
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in Amrit Lal Seal v. Jagat Chandra Thakur 
'(1) stands good where there isno further 
provision such as is contained in s. 47. 
The question was further considered in 
Ram Das Singh v. Beni Deo (3) where the 
question of the saleability by the regular 
Courts of a raiyati holding in the Santal 
Parganas except when transferability was 


recorded in the Record of Rights, was 
considered. It was remarked in that 
ease:— 


“True, no direct statutory prohibition suchas is 
found ins.47 of the Ohota Nagpur Tenancy Act, 
_ 1908, can be indicated. But in 1908 the position in 
respect ofthe question ofsaleability by the Court of 
the right of a raiyat in his holding was very 
different in the two cases In the Santal Parganas 
there had been no Court sales since 1687 at least, 
and very few before that and during a brief 
period only. Thereisin that District no provision 
for the sale of a raiyati interest even in execution of 
a decree for arrears of rent accruing onthe holding 
In the Courts not subordinate to the Patna High 
Court, the raiyat may be ejected in execution of a 
rent decree in respect of his holding but the holding 
may not be sold. In Chota Nagpur, on the other 
hand, a holding had long been saleable in execution 
ofadecree for rent accruing thereon, and Courts 
were freely selling holdings in execution of money 
decrees, A direct interdiction of what was in fact 
not permitted in any Court in the Santal Parganas, 
may well have been adjudged unnecessary. It is 
indisputably a common place in those Courts that 
the interest of araiyat in his holding cannot be 
sold by the Court any more than the raiyat himself 
can under s, 27 of Regulation III of 1872 (sub- 
stituted for the previous s.26 by Regulation III of 
190%) sell it. In this case the Courts below have so 
assumed and the remark in the decision in 
Chhatradhari Singh v. Hem Lal Singh (S. A. No. 148 
of 1925) unreported, is entirely typical of the view 
held in this Court. The learned Judges said: “The 
sole question for decision now is whether the 
khorposh mukarrari jote wasa raiyati holding or a 
tenure, If it was a raiyati holding, it was not 
saleable, but if it was a tenure, it was saleable.” 

The fact that the local Legislature was 
taking no risk in Chota Nagpur where 
experience of the amending Act of 1903 
had shown that the provisions against 
transfer might be evaded and that an 
attempt might be made, under the pretext 
of general legal principles, to defeat the 
intention of the Legislature, does not indicate 
that s. 27 does not achieve the same result 
inthe Santal Parganas. Section 27 (2) is 
in strong terms and free from reservation 
of any sort. Itmust be read in relation to 
the object sought to be achieved. It cannot 
be believed that the Legislature contemplat- 
ed that in such circumstances estoppel by 
mortgage should prevail. Reference may 
also be made to the decision of the Calcutta 
High Court in Rabindra Nath v. Jnanendra 
Mohan (5) where it was pointed out that 
where the limit of the executing Court’s 
power excludes, in the case of a Court of 
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general jurisdiction, all but cases of 
absolute lack of inherent jurisdiction, yet 
even in the case of such a Court lack of 
inherent jurisdiction over a particular 
cause may be proved in spite of there 
being jurisdiction pecuniary, territorial 
and over the parties, and if may he 
proved that a Court although a Court of 
general jurisdiction, has that jurisdiction 
limited to special purposes so that 
the particular case is excluded. It 
appears sufficient to exclude the juris- 
diction of a Court to sella certain property 
in execution of a mortgage decree to prove 
that such a Gourt is prohibited by Statute 
from recognising as valid the mortgage on 
which the decree is passed, and that is 
done in the present instance by the pro- 
duction of the entry in the Record of 
Rights. 

We would, therefore, refer to a Full 
Bench the question whether s. 27 (2) of 
the Santal Parganas Settlement Regulation 
precludes a Court executing a decree passed 
in a suit on a mortgage of a raiyati hold- 
ing situated in the Santal Parganas from 
selling the said holding in execution of 
the decree and whether Amrit Lal Seal v. 
Jagat Chandra Thakur (1) was correctly 
decided. 

Messrs. S. K. Mitra and R. Choudhry, for 
the Appellants. 

Messrs. S. M. Mullick and K. N. Moitra, 
for the Respondents. 


Judgment of the Full Bench. 


Courtney Terrell, C. J.—This second 
appeal was in the first place heard by 
Macpherson and Dhavle, JJ., who consi- 
dered that it raised a point of importance 
and they doubted the soundness of an 
earlier decision of this Court. They, there- 
fore, referred it to a Full Bench. The 
facts are as follows :— 

The respondents first-party brought a 
suit at Bhagalpur ona simple mortgage 
bond, dated October 13, 1919, by which the 
defendant-appellants mortgaged to them 
two areas of land: the one in the Santal 
Parganas and another in the Bhagalpur 
District. We are concerned only with that 
portion of the mortgaged land which lies 
in the Santal Parganas. It was described 
in the mortgage deed as lakheraj and was 
so recorded in the Record of Rights at that 
time in force. In 1926 the new Record of 
Rights of the Santal Parganas was pub- 
lished and the entry relating to the land 
in question was altered. Under the column 
headed “Nameof the tenant” are given the 
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words as against one plot. 

“Brahmottar rayat Uchit Lal Misir and Daya Nath 
Misir.” 

and against the other plot 

“brahmottar raiyat Kartik Misir, son of Gopal 
Misir, and Uchit Lal Misir and Daya Nath Misir.” 

Although some argument appears to have 
taken place before the learned Judges, 
who first heard this case, the facts are not 
now in dispute ; and the land with respect 
to which these entries are made is identical 
with the land mortgaged. The mortgages 
obtained an ex parte mortgage decree in 
the Court of the Subordinate Judge of 
Bhagalpur and cought to put the land in 
dispute to. sale. An objection was taken. in 
the executing,Court that by reason of s. 27 
of the Santal Parganas Settlement Regu- 
lation of 1872 the executing Court had no 
power to put up the land for sale. The 
objection was overruled, and the question 
before us is whether the executing Court 
was precluded by the Regulation mentioned 
from selling the land and transferring it 
to an auction-purchaser. The Regulation, 
in question is as follows : 

“27, (1) No transfer by a raiyat of his.right. in 
his holding or any portion thereof, by sale, gift, 
mortgage, lease or any other contract or agreement, 
shall be valid unless the right to. transfer has been 
recorded in the Record of Rights, and then only to 
the extent.to which such rightis so recorded. 

(2) No transfer in contravention of sub-s. (1) shall 
be registered, or shall be in any way recognised as 
valid by any Court, whether in the exercise of civil, 
criminal or revenue jurisdiction, 

(3) JE at any time it comes to the notice of the 
Deputy Commissioner that a transfer in contraven- 
tion. of sub-a, (1). has- taken place, he may, im his 
discretion, evict the transferee and either restore 
the transferred land to the raiyat or any heirs 
of the raiyat who has transferred it, or re-settle 
the land with another raiyat according to the 
village custom for the disposal of an abandoned 
holding ;” 

Provided— i l 

“(a) that the transferee whom it is- proposed to 
evict has not been in continuous cultivating posses- 
sion for twelve years.. ; 

(b) that he is given an opportunity of showing 
cause against the order of eviction, and 

(c) that all proceedings of the Deputy Commissioner 
under this section shall be subject to control and 
revision by the- Commissioner.” ; 

The executing Court held that it was 
bound by a. decision of this Court in the 
case of Amrit Lal Seal v. Jagat Chandra 
Thakur (1) and we have further to de- 
cide whether the judgment in that case 
was right. It will be noticed that the 
mortgagors.did not raise the question of the 
saleability of the mortgaged property be- 
fore the Court: which.had passed the mort- 
gage. decree. They did not attack the 
validity of the mortgage itself, and they 
did not raise the question that it was not 
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competent for the Court itself to passa 
decree for sale. It is argued, therefore, 
on behalf of the decree-holders that the 
judgment-debtors are estopped from raising 
that point beforethe executing Court and 
that the question must be treated ag res 
judicata. Itis further contended that the 
executing Court is not competent to go 
behind the decree itself. They concede that 
in the case of a money decree the execut- 
ing Court would have been competent to 
enter into ihe question of the saleability 
of land attached in execution of that 
decree. 

As.to the matter of the power of the exe- 
cating Court. to go behind the decree, I 
will first consider the case relied on 
by the Subordinate Judge. This also 
was one under s. 27 of the Regulation, 
and Mr, Justice Mullick delivering the 
judgment of the Court was of opinion 
that the words “any Court” in sub-s. (2) 
of s. 27 mean a Court vested with jurisdie- 
tion to question the correctness of the 
decree and that the executing Court could 
not refuse to attach and sell the. property 
even if satisfied that the decree was 
wrong. He also expressed disagreement 
with the case of Raja of Vizianagram v. 
Dantivada Chelliah (9). In my opinion, 
with the greatest respect to the learned 
Judge, his decision was. erroneous. The 
words of sub-s. (2) of s. 27 are absolutely 
prohibitive and whether or nof another 
Court has pronounced the decree and said 
that the property in question can be sold, 
the executing’ Court is prevented from 
implementing, such decree and from grant- 
ing a certificate of sale or delivering 
possession under such a sale. As to the 
matter of estoppel as res judicata, I 
agree with the observations of Mr. Justice 
Kulwant Sahay in the similar case of 
BP Nath Mandal v. Jagan Nath Mandal 
( i fact that the judgment-debtor did not raise 
the question in the mortgege suit which he might 
and ought to have raised’ does not, in my opinion, 
operate as an estoppel in the present case, inas- 
much as there can be no-estoppel against the Statute, 
The law prohibits the sale of a raiyati holding 
and once it is found that the lands in dispute do form 
the raiyati tholding, whether the judgment-debtor 
took the objection or not. the sale of such- a hold- 
ing cannot take place in face of the clear pro- 
virona of s. 47 of the Ohota Nagpur Tenancy 

Cb, 

Tt. is true that this case was under the 
Chota Nagpur Tenancy Act where the 
words of the enactment are of more 
stringent kind than are. to be found. in 
the present Act. But before us it wag 
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not seriously contended that the words of 
the Regulation if properly interpreted 
have not as much force as those in the 
Chota Nagpur Tenancy Act. The prin- 
ciple applicable was clearly set forth in 
the case of R. D. K. Venkatalingama 
Nayanim Bahadur Varu v. Rao Muni 
Venkatadri Rao Garu (10). In that case 
the decree-holder obtained a decree direct- 
ing the satisfaction of his debt by the 
sale of certain property. The judgment- 
debtor in the executing Court raised the 
Objection that the sale of this class of 
property was prohibited by s. 6 of the 
Madras Impartible Estates Act (II of 1904). 
The Court held that even if a decree 
had been passed without objection for 
the sale of an impartible estate, the objec- 
tion that the section prohibits the sale 
can be taken in execution, and the case 
of Raja of Vizianagram v. Dantivada 
Chelliah (9), doubted by Mr. Justice 
Mullick in Amrit Lal Seal v, Jagat Chandra 
Thakur (1), was followed. Delivering the 
judgment of the Court both of the learned 
Judges said that if a Statute is passed 
in the interest of public policy and not 
merely to benefit a particular class or 
individual, the order for the sale is void 
and the excuting Court should refrain 
from putting it Into execution, If, on the 
other hand, it was introduced simply for 
the benefit of a particular class or individual 
a sale would be voidable only and it 
might be that in such circumstances the 
matter would be res judicata by reason 
of the judgment of the Court which granted 


the decree. 

In the case of Rabindra Nath 
v. Jnanendra Mohan (5), the execut- 
ing Court had held that the decree sought 
to be executed was passed without jurisdic- 
tion and was, therefore, a nullity. The 
decree was not the result of a mere irregular 
exercise of the Court’s jurisdiction in the 
shape of the adoption cf the wrong pro- 
cedure but was one made in excess of 
the inherent jurisdiction of the Court. 
It was held after a review of the authori- 
ties that the executing Court was competent 
to treat the decree as a nullity. The 
limitation upon the jurisdiction of the 
Court that passed the decree might be a 
limitation of jurisdiction to special purposes 
only. Nevertheless it was held that in 
such a case a decree passed in excess of 
limit prescribed must also be regarded as 


(10) 105 Ind. Cas, 248; 50 M 897; (1927) M W N 630; 
a8 L W 386; 53 M L.J 533; A I R 1927 Mad, 
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void on the ground of lack of inherent 
jurisdiction. | | f 

In Katwari v. Sita kam Tiwari (11), 
the case turned upons. 20 of the Agra 
Tenancy Act which forbade the alienation 
of occupancy holdings. A mortgage decree 
was obtained ex parte directing the realisa- 
tion of the mortgage debt by sale of the 
security which consisted of an occupancy 
holding. The objection of the judgment- 
debtor was overruled by the executing 
Court on the ground that the 
Court executing the decree could 
not go behind it. The Full Bench held, 
after a review of the authorities, that the 
view of the executing Court was wrong 
and Mr. Justice Pramada Charan Banerji 
said; 

“No doubt it was not open to the judgment- 
debtor to contest the validity of the decree which 
was passed against him, but it was open to him to 
say to the Court that, as the law contains & manda- 
tory provision which precludes a Court executing 
a decree from selling an occupancy holding, the 
Court was bound to carry out the provisions of the 
jaw and not to act in violation of those provisions. 
In my opinion. in view of the provisions of s. 20 
a Court executing a decree cannot order an occupancy 
holding to be sold, no matter whether the decree 
is a decree directing a sale of the holding or is a 
simple money decree.” 

In Lakshmi Bibi Kujrani v. Atal Bihary 
Haldar (12), a case under the Chota Nagpur 
Tenancy Act, the sale of the holding 
actually took place while the appeal 
in the lower Court (from the deci- 
sion of the executing Court) was pending 
and it was confirmed while the appeal to 
the High Court was pending. The learned 
Judge said : 

“It has been argued that the mortgagor is in 
some way estopped from saying that the property 
is not saleable. He cannot be estopped from 
bringing to the notice of the Court what the Court 
must be taken to know of itself, that there is a 
distinct provision of the law which prevents the 
sale of the property.” 

But there is the further reason which 
was not advanced at the hearing of this 
appeal but which was subsequently sug- 
gested to me by my brother Agarwala, for 
contending that there can be no question 
of estoppel by res judicaia in this case, 
The mortgagor was himself estopped by 
his mortgage deed from contending in the 
mortgage suit that the property mortgaged 
was not saleable. Such a contention would 
derogate from his grant. It cannot, there- 
fore, be held that he might have produced 
this defence to the mortgage suit. In my 
opinion, this view is correct, and there can 


q1) 63 Ind. Cas. 261; 43 A 547; 19A LJ 473; 3 U 
P L R (A) 99. 
(12) 21 Ind, Cas, 117; 40 O E34, 
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be no question of res judicata. This 
opinion is quite apart from the view that 
I have expressed that even if the mort- 
gagor might have set up the defence, the 
executing Court is not prevented from en- 
tertaining the non-saleability of the 
property by reason of the prohibition in the 
Regulation, 

The case of Ram Das Singh v. Beni Deo 
(3) was one in which a money decree had 
been passed andthe decree-holder proposed 
to sell the judgment-debtor’s raiyati hold- 
ing in the Santal Parganas. The Court 
decided thats. 27 of the Regulation of 
1872 prevented the sale by the executing 
Court. It has been conceded before us 
that this view is correct and that in the 
case of a money decree, where the Court 
which granted the decree has not directed 
the sale of any specific property, the execut- 
ing Court can properly refuse to sell a 
raiyati holding. The judgment, however, 
of Mr. Justice Macpherson is of interest on 
account of his reference to the Settlement 
Report of Sir Hugh McPherson and the 
Santal Parganas Manual, in which an 
account of great value is given of the 
history and policy of the law in the Santal 
Parganas for the protection of the interest 
of the ratyats. The learned Judge says, 
referring to s. 27 of the Regulation : 

“True, no direct statutory prohibition such as is 
found in s.47 ofthe Ohota Nagpur Tenancy Act, 
1908, can be indicated. Butin 1903 the position in 
respect of the question of saleability by the Oourt 
of the right of a ratyat in his holding was very 
different in the two areas. In the Santal Parganas 
there had been no Qourt sales since 1¥87 at least, 
and very few before that and during a brief period 
only, Thereis in that district no provision for 
the sale of a.raiyati interest even in execution of 
a decree for arrears of rent accruing on the holding. 
ln the Courts not subordinate to the Patna High 
Court, the raiyat may be ejected in execution of a 
rent decree in respect of his holding but the hold- 
ing may not be gold, In Chota Nagpur on the 
other hand aholding had long been saleable in 
execution of a decree for rent accruing thereon, 
and Courts were freely selling holdings in execution 
of money decrees. A direct interdiction of what 
was in” fact not permitted in any Court in the 
Santal Parganas may well have been adjudged 
unnecessary. It is indisputably a common place in 
those Courts that the interest of a raiyat in his 
holding cannot be sold by the Court any more 
than the raiyat himself can under s. 27 of 
Regulation III of 1872 sell it. In this case ‘the 
Courts below have so assumed and the remark in 
the decision in Chhairadhari Singh v. Hem Lal 
Singh (8. A. No, 43 of 1925) unreported, 
is entirely typical of the view held in 
shis Oourt. The learned Judges said: ‘the sole 
question for decision now is whether the 
khorposh mukarrart jote was a raiyati holding or a 
tenure, If it was a raiyati holding, it was not 
saleable, but if it was a tenure, it was saleable.” 

“The basis ofthis view may perhaps be that a 
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Court will not countenance a sale which must be 
ineffective, Unders. 25 of Regulation II of 1886 no 
ratyat canbe ejected from his holding otherwise 
than in execution ofan order by the Deputy Oom- 
missioner. ‘he effect of s 27 of Regulation 111 of 
1872 and of the entry in the Record of Rights 
being that the raiyat cannot (except in one 
pargana) sell his right in his holding, the invariable 
practice of the Oourts over a long period to 
refuse to sell a ratyati holding (no case of sale can 
be cited) is highly significant, especially when it 
would be prima facie unreasonable that a holding 
could be sold in execution of a money decree when 
it isnot saleable in execution of a rent decree. 
for its own arrears. Moreover, other important 
considerations, historical and legal, emerge on 
perusal of the Settlement Report of Sir Hugh 
McPherson and the Santal Parganas Manual which 
are adverse to the idea of saleability by the 
Court of a raiyati holding in the Santal Parganas 
except where transferability is recorded in the 


Record of Rights”. 

An examination of Sir Hugh McPher- 
son's Settlement Report and particularly of 
the portions contained in pages 45 to 51 
inclusive on “agrarian case law” amply’ 
justifies the summary by the learned 
Judge. 

In Surendra Prasad Singh v. Tekait Singh 
(4) it was held by a Full Bench thats. 27 
not only prevented an alienation voluntary 
or involuntary by the raiyat but also pre- 
vented equitable execution by the appoint- 
ment of a Receiver. 

Now it was argued that the case of Amrit 
Lal Seal v. Jagat Chandra Thakur (1), 
decided by Mr. Justice Mullick, was similar - 
to the case which we have to decide and 
was rightly decided because on the face 
of the decree which the decree-holder sought 
to put into execution, it did not appear 
that the decree had been passed without 
jurisdiction and that the Court was bound 
to assume that the decree had been made 
with jurisdiction. This argument- appears 
to me to be unsound. Firstly,if the decree 
directed a sale of property and it did not 
appear upon the face of the decree that the 
property was not affected by the prohibition, 
the argument amounts merely to a conten- 
tion that the matter is res judicata as . 
between the parties, inasmuch as the 
judgment-debtor might have contended 
before the Court, which passed the 
decree, that it was exempted from sale, 
and it is answered by the statement of 
Mr. Justice Kulwant Sahay that there can 
be no estoppel against a Statute and by - 
the statement of the law as laid down in 
R. D. K. Venkatalingama Nayanim Baha- 
dur Varu v. Rao Muni Venkaadri Rao - 
Garu (10), above referred to. And yet 
if, on the other hand, the decree expressly 


‘directed the sale of a raiyati interest and ' 
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was, therefore, on the face of it bad, the 
executing Court would be able to treat 
the decree as a nullity. It seems hardly 
logical that a judgment-debtor against 
whom the decree in Court has expressly 
decided that the specific property is raiyati 
and nevertheless saleable (a decision which 
it is conceded is a nullity) is in a better 
position to resist the execution of the 
decree than a judgment-debtor against 
whom the matter has not heen so expressly 
decided. In short, the plea of res judicata 
can hardly be more cogent than a con- 
tention that the decree is a nullity. In 
my opinion, it was quite open to the 
executing Court to examine the nature of 
the property directed by the decree to be 
sold. 

I now turn to the nature of the entry 
in the Record of Rights with which we are 
concerned in this case. It must be de- 
finitely understood that the Record of Rights 
in the Santal Parganas has a status very 
different from that under the Bengal 
Tenancy Act. Section 25 of the Regulation 
provides oy 

“After a period of six months from the date of 
the publication of the Record-of-Rights of any vil- 


lage such record shall be conclusive proof of the 
tights and customs therein recorded.“ 


In this case under the column headed 
“name of tenant” the tenant is described 
as a brahmottar raiyat. The words are 
not used as part of the description of 
the landlord but a description of the 


tenant. A “raiyat? is defined by s. 5, 
sub-s. (2) of the Bengal Tenancy Act 
as 


“primarily a person who has acquired a right to 
hold land for the purpose of cultivating it by him- 
self, or by members of his family or by hired ser- 
vants or with the aid of partners", 


and includes also the successors in in- 
terest of persons who have acquired such 
a right. The payment of rent is not a 
necessary ingredient of a raiyat's position. 
The fact that the persons named in the 
record are described as brahmottar raiyats 
means merely that they are raiyats of a 
particular kind. The word ‘raiyat is a 
noun and the word ‘brahmotiar’ is used 
as a qualifying adjective, and whatever 
the nature of the qualification may be, 
the fact that the noun is used as a 
statement of the position of the tenant 
in the Record of Rights absolutely conclusive 
and renders unnecessary any investigation 
into the limitation introduced by the ad- 
jective ‘brahmotiar’. Even if the entry 
has been other’ than whet it is, the 
entry of the word ‘raiyat or ‘raiyati’ in 
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connection with the tenant’s rights would 
in my opinion, have the same effect. 

I am of opinion that the views expressed 
by Mr. Justice Macpherson and Mr. Justice 
Dhavle in referring this case to a Full 
Bench are entirely right, and the case 
which has been called in question, Amrit 
Lal Seal v. Jagat Chandra Thakur (1), 
was wrongly decided. I would, therefore, 
allow this appeal with costs. 

Wort, J.—I agree with the order pro- 
posed. 

Agarwala, J.—I agree with the judg- 
ment of my Lord the Chief Justice. 

N. Reference answered. 

Appeal allowed. 


RANGOON HIGH COURT 
Special Second Civil Appeals Nos. 61 and 
62 of 1934. 

June 19, 1934 
BAGULEY, J. 
V. E. 4. CHETTYAR Freu— 
APPELLANTS 
Versus 
M4 THAN SHIN AND OTHERS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), 5. 53 - 
Point as to maintainability of suit raised for first 
time in appeal--Appellant, if entitled to “unirans- 
ferred assets sufficient to meet all claims—Surplus 
estate, if canbe prevented from being transferred by 
single ereditor—AMere suspicion of fraudulent intent, 
if enough. 

Having elected to go to trial upon the footing 
that the plaintiff was entitled to bring the suit 
against and having been content that the suit 
should be heard on the merits, the defendant is 
not entitled in the Appellate Court to claim for 
the first time that the suit as framed is not 
maintainable by reason of s. 53, Transfer of Property 
Act. 

The intent, in order to render a transfer voidable 
at the option of asingle creditor, must be an intent 
to defeat or delay... the creditors of the trans- 
feror, 7. e„ if must so impair the estate as to 
render it incapable for the remaining assets to satisfy 
its general liabilities, If the transferred assets 
suffice to meet all claims, a single creditor cannot 
prevent the transferor from dealing as he pleases 
with the surplus Bhagwant v, Kedari (2), followed, 

It must be proved that the transfers were mac: 
with intent to delay or defeat the crediturs, It is 
essential that the decision of the Court rests noi 
upon suspicion, but upon legal groundsestablished 
by legal testimony. Maniklal Mansukhbhai v. Bijoy 
Singh Dudhoria (1), followed, 

S. 8S. ©. A. against the decree of the Dis- 
trict Court, Tharrawaddy, in U. A. Nos. 41 
and 42 of 1933. 

Mr. Aiyangar, for the Appellants. 

Messrs. E. Hay and Kyaw Myint, for the 
Respondents. f 

Judgment.—It is unnecessary to se 
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out the facts at length; because I agree 
with the decision ofthe lower Appellate 
Court,—though, I feari I must,add that 
I agree with him for reasons quite differ- 
ent from the ones which he sets forward 
as the basis of hisdecision, The question 
to be decided is whether the appellant 
firm has proved that the transfers in 
question were made with intent to defeat 
or delay the creditors of Daw Shwe Sein. 
I may note here that in this particular 
case it seems that the appellant firm is 
the only creditor who has been referred 
to, and it has been strongly urged that 
the intent which is necessary to make a 
transfer invalid under s. 53, Transfer of 
Property Act, must be one made with 
intent to defeat creditors generally, and 
not one particular creditor. In the present 
case, so far as the record goes, it would 
seem that the appellant firm was at the 
time of the transfer the only creditor, 
and, in consequence, it represented in 
itself the whole body of creditors. There- 
fore, it would be quite permissible for it 
to sue by itself as representing the whole 
body of creditors. 


As regards the point raised—although 
not exactly decided—by the learned District 
Judge at the end of his judgment, viz., 
that the suit is not maintainable in its 
present form in view of the new amend- 
ment to s. 53, Transfer of Property, 
which states that a suit of this nature 
shall be instituted on behalf of or for the 
benefit of all the creditors, I would draw 
the learned Judge’s attention to a passage 
from the judgment of the Hon'ble the Chief 
Justice in asimilarcase passed in Amir 
Khatoon v. Abdul Jabber, Second Appeal 
No. 244 of 1932 which has not been re- 
ported. The facts in that case are very 
similar to the facts in the present case. 
No objection was raised to the main- 
tainability of the suit under s. 53, Transfer 
of Property Act, in its present form, but 
it was raised for the first time, as in the 
present case, in appeal, and in the present 
case I may note that the point was not 
raised in the memorandum of appeal, 
put seems to have been put forward in 
argument. The passage to which I refer 
runs as follows: 4 

“In the present case the appellant elected to go 
to trial without alleging in her written statement, 
or raising, by way of an issue, that the suit as 
framed was not mainatinable by reason of s, 53, 
Transfer of Property Act......... Having failed upon 
the merits at the trial the appellant in the Court 
of Appeal raised for the first time the plea that 
the suit asframed was not maintainable, because 
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16 was brought by the plaintiff in his individual 
capacity and not on behalf of the general body of 
creditors. In my opinion it was too late for the 
appellant to raise that plea for the first time in 
the Appellate Court. Having elected to go to 
trial upon the footing that the plaintiff was entitled 
to bring the suit against her, and having been 
Content that the suit should be heard on the 
merits upon that basis, she was not entitled in the 
Appellate Court to claim that the suit as framed 
was not maintainable by reason of s. 53, Transfer of 
Property Act.” 

This suit, therefore, has got to be decided 
on its merits on the facts. It was for 
the appellant firm to prove that these 
transfers were made with intent to defeat 
or delay the creditors. It must be re- 
membered that this intention has got to 
be proved. As was pointed out by their 
Lordships of the Privy Council in Maniklal 
Mansukhbhai v, Bijoy Singh Dudhoria 
(1), in matters of this description, it is 
essential to take care that the decision 
of the Court rests not upon suspicion, but 
upon legal grounds established by legal 
testimony. In the case with which their 
Lordships were dealing the suspicion was 
indeed very very great. Althoughon paper 
the appellant had a complete title, on six 
definite points mentioned in the judgment of 
the High Court of Caleutta and oncertain 
other points raised in the appeal 
before the Board, there was grave suspicion 
that the transfer was not what it professed 
to be; nevertheless their Lordships held 
that this very serious suspicion did not 
amount to proof. Again, in Bhagwant v. 
Kedari (2), at p. 224*, occurs this pas- 
sage: 

“The intent, in order to render a transfer voidable 
at the option of a single creditor, must be an 
intent to defeat or delay... .. ..the creditors of the 
transferor, i. e„ if must so impair the estate as 
torender it incapable for remaining assets to satisfy 
its general liabilities; otherwise the creditor can 
have recourse to other assets. It is not until this 
general inability of the estate is established, that 
any person complaining that he has been defeated 
or delayed can claim the option given by the 
section. If the transferred assets suffice to meet 
all claims, a single creditor cannot prevent the 
transferor from dealing as he pleases with the 
surplus,” , 

In the present case the series of transfers, 


two of which are now under examination, 
was not a series which divested Daw Shwe 
Sein of all her assets. Even after the 
series of transfers of August 23, 1928, was 
completed, Daw Shwe Sein still had con- 
siderable assets left. She still had 70 
acres of land and two houses said to be 

(1) 62 Ind, Oss. 356; A I R 1931 P O 69; (1921) M W 
N £0 25.0 W N40 (P. 0.) 

(2) 25B 209; 2 Bom L R936. * 
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worth Rs. 15,000, and which were certainly 
accepted as a substantial valuation for 
purposes of fire insurance, in her possession. 
It was six months afterwards that she 
mortgaged them to the R. M. M. R.M. 
firm, and in 1928, before the rebellion 
broke out, 70 acres of land in Tharrawaddy 
represented a very substantial sum of 
money. At this time it would seem that 
she was carrying on a business of some 
kind. Execution proceedings No. 32 of 
1932, show that she had been sued in 
the High Court as the proprietrix of the 
“Well-Wisher Company” in Rangoon. 
This company would seem to have been 
mismanaged by her son, Tun Lin, and 
she had closed down in Rangoon and 
re-opened in Gyobingauk. It is true that 
neither party seems to have laid any 
stress upon this point; but cross-examina- 
tion by the appellant firm's 
lawyer of Maung Kyin, the first 
witness for the defendants, elicited the 
fact that after Daw Shwe Sein, had carried 
through these transfers in August 1928, 
she opened a shop in one of the build- 
ings which she had given to Maung Kyin. 
After referring to the deed of gift, etc., 
he was cross-examined with regard to 
the delay in registering the deed, and he 
says: 


“The deed of gift in our favour was registered 


- after four months as my wife was unwell after 


the deed was written. After this one of my daughters 
died of plague and [had to run away to the jungle, 
The delay was due to these reascns. Daw Shwe 
Sein's shop was opened in my building (i.e., the 
building which she had given him) about three or 
four months before it was burnt down......... The 
stock-in-trade was also insured against fire. Daw 
Shwe Sein got about Rs. 49,000 for the goods 
insured I got about Rs. 30,000 from the Insurance 
Company.” 


This statement, if true, would com- 
pletely destroy the plaintiffs’ case, be- 
cause it shows that after these transfers 
Daw thwe Sein had kept back for herself 
more than sufficient to clear off all the 
money she owed to the appellant firm, 
and it has not been shown that she owed 
any money to other people, From the 
evidence it is abundantly clear too that 
Daw Shwe Sein did not divest herself of 
all her assets, Three receipts have been 
filed, which are not disputed, showing 
that Maung Kyin as agent for Daw Shwe 
Sein paid to the appellant firm Rs. 3,082-5-3 
towards their decree on July 8, 1930, 
Rs. 4,300, on October 8, 1930, and Rs. 2,096, 
on November 26; 1930. She must have 
had some assets to unable her to make 
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these payments, which are payments of 
substantial amounts. 

This being the case, the cases cited 
in support of the contention on behalf 
of the appellant firm with regard to the 
burden of proof being shifted to the 
person who asserts that a transfer is 
really bona fide have no application, 
because they all deal with cases in which 
the transfer is one which divests the 
transferor of all his assets or is one of 
a series, the combined effect of which 
is to divest the transferor of all his assets. 
As has been pointed out in the case 
already quoted Bhagwant v, Kedari (2), 
if the untransferred assets suffice to meet 
all claims, a single creditor cannot 
prevent the transferor from dealing 
as he pleases with the surplus. 
For these reasons I think that the 
learned Judge of the lower Appellate 
Court came to a correct decision, and 
I would, therefore, dismiss these appeals 
with costs, Advocate’s fee four gold mohurs 
in each case. 

D, Appeals dsimissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1885 of 1929 
March 28, 1934 
Hiuton, J. 
Musammat RAJJI— DEFENDANT— APPALLANT 
VETSUS 
BHANA AND OTHERS—PLAINTIFF3— 
RESPONDENTS 

Custom (Punjab)—Succession—Widow—Sainis of 
Tahsil Garhshankar, District Hoshiarpur—Widow, 
if forfeits life interest in husband's 
chastity —-Custom—Onus of proof, 

Among the sainis of Tahsil Garhshankar, District 
Hoshiarpur, a widow governed by Customary Law 
forfeits her life interest in her husband's estate on the 
ground of unchastity. The general custom of the 
Punjab is, that unchastity of a widow sometimes 
causes a forfeiture of her life interest in her husband's 
estate, but the onus is on those who assert the 
existence of a custom sanctioning forfeiture, 


5. O. A. of the decree of the District 
Judge, Hoshiarpur, dated May 17, 1929. 

i Mr. Anant kam Khosla, for the Appel- 
ant. 

Mr. Basant Krishan for Mr. Saunders, 
for the Respondents. 

Judgment.—The defendant Musammat 
Rajji_is the widow of Sundar Singh de- 
ceased and the land in suit belonged to 
Sundar Singh. The palintiffs are collate- 
rals of Sundar Singh whose suit for posses- 
sion of this land, on the ground that Mu- 
sammat Rajji had forfeited her life interest 
through unchastity, was dismissed by the 


estate by un- 
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trial Judge, but has been decreed by the 
District Judge in appeal. This second ap- 
peal is, therefore, by the defendant Mu- 
sammat Rajji on a certificate on the 
question whether a custom exists by which 
asaini widow of the Garhshankar Tahsil 
of Hoshiarpur District forfeits her husband's 
estate by unchastity. 

The genera) custom of the Punjab is, as 

mentioned in. para. 31 of Rattigan's Digest 
of Customary Law, that unchasity of a 
widow sometimes causes a forfeiture of her 
life interest in her husband's estate, but 
that the onus is on those who assert the 
existence of a custom sanctioning forfeiture. 
Thus inthe present case the onus in the 
first instance is on the plaintiffs-respond- 
ents. 
.- According, however, to question and 
-Answer No. 44 of the Customary Law of 
the Hoshiarpur District by Mr. Humphreys 
unchastity of a widow if proved, e. g., by 
the widow leaving her husband's house or 
-by her having an illegitimate child, 
generally involves loss of her estate. Jats, 
however, state that unchastity only involves 
loss of her estate by a widow if she leaves 
her husband’s house. In the present case 
it has been found as a fact by the Courts 
below that Musammat Rajji had left her 
husband’s house and it was also admitted 
by her that she had hada child by one Indar 
Singh. The conditions, therefore, of the 
special custom mentioned in the above 
question and answer of the District Custom- 
ary Law are fulfilled. 

It is argued that this question and aus- 
wer were not intended to refer to sainis, 
but, I am quite clear that this contention 
is wrong since illustration No, 2: and also 
-exception No. 8, which follow question and 
‘answer No. 44, concern sainis, and this 
shows that sainis were intended to be in- 
“cluded in the tribes covered by the said 
“question and answer. 

“No instances are quoted in the cus- 
tomary Law of saint widows having lost 
their husband's estate through unchastity, 
ut even without instances the statement 
of the special custom in the above quoted 
question and answer No. 44 is sufficient, 
as held by the learned District Judge, to 
shift the onus from the plaintiffs, where it 
origninally lay, on to the defendant-appel- 
lant, to rebut the existence of such a 
-special custom. . 

It remains to determine, therefore, whe- 
-ther there is any evidence to rebut this 
‘evidence of the special custom. The 
jearned Counsel for the appellant has 
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relied before me upon exception No. 8 
at p. 119 of the Customary Law 
of the Hoshiarpur District and also 


on a judgment of the District Judge of 
Jullundur (Ex. D-14). As regards the 
exception No. “4 that was a case where the 
widow had. given birth to a child through 
illicit intercourse with her deceased hus- 
band’s brother and she was left in posses- 
sion of the property of her husband. I do 
not think that this instance of an exception 
ean carry much weight, because it is not 
clear that the deceased husband's brother, 
with whom the widow had had illicit inter- 
course, was not the nearest collateral and, 
therefore, the person who was most con- 
cerned to challenge the retention by the 
widow of her possession of the property, 

As regards the judgment, Ex. D. 14, 
this was a case of sainis of the Nawan- 
shahr Tahsil of Jullundur District, which 
adjoins the Garhshankar Tahsil of Hoshiar- 
pur, and the judgment was delivered in 
1923. This judgment has, in my opinion, 
been rightly rejected as a piece of evidence 
by the learned District Judge on the 
ground that it refused to rely upon the 
riwaj-i-am of the Jullundur District because 
it was unsupported by instances, although 
question and answer No. 44 of the Jullun- 
dur District riwaj-i-am was similar to ques- 
tion and answer No. 44 of the Hoshiar- 
pur District Customary Law, which has been. 
quoted above, and was in favourof a 
special custom by which the widow forfeits 
her rights in the event of unchastity. 

Although, therefore, the burden on the 
widow may be light, I donot think that 
in this particular caseit has been discharg- 
ed by the two pieces of evidence -relicd 
upon. 

Another point was argued before me to 
the effect that Musammat Rajji_ had pre- 
viously been married to Indar Singn with 
whom she is now said to have had illicit 
intercourse, that isto say, before her mar- 
riage with Sundar Singh. But in the Courts 
below it was not the case of either side 
that Musammat Rajji had not been law- 
fully married to Sundar Singh and I do 
not, therefore, think that this argument 
can avail the appellant in this Court. — 

I think that the case has been rightly 
decided by the learned District Judge and 
I dismiss the appeal with costs. 

N, Appeal dismissed. 
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ALLAHABAD HIGH COURT 
| _ FULL BENCH 
First Civil Appeal No, 562 of 1930 
September 3, 1954 
SULAIMAN, ©. J. AND THOM AND 
NJAMAT-ULLAH, JJ. 
Musammat POWDHARI-— PLAINTIPF— 
APPBLLANT 
VETSUS 
Musammat RAMSANWARI an» oramrs 
-—DErenpants —REsPONDENTS 
. Civil Procedure Code (Act V of 1908), O. XLIV, 
r, 1—Application under—Issue of notice to opposite 
party and Government Advocate by Court—Court, if 
. precluded by such notice from determining question 
.as to whether decree appealed from is contrary to 
law, etc. ` 
lt is open to a Court, hearing an application under 
O. XLIV, r. 1, Civil Procedure Oode, after issuing 
notice to the opposite party and the Governament 
Advocate, to consider the question whether the 
decree appealed from is contrary to law orto some 
usage having the force of law or is otherwise errone- 
ous or unjust, nor is it precluded from determining 
that question by the fact that the order issuing notice 
impliedly held that the decree was not contrary to 
law or usage having the force oflaw and thatit is 
not otherwise erroneous or unjust, and the Court 
is not precluded from determining such question 
merely because notices to the opposite party and the 
Government Advocate have been issued previous- 


ly. 
[Case-law discussed] 


F. C. A. from the decision of the Addi- 
ZEN oe udge, Gorakhpur, datéd August 
, 1930. 


Order of Reference toa Full 
Bench.—This is an application under 
O. XLIV, r. 1, Civil Procedure Code for 
leave to appeal as a pauper. The applicant 
Musammat Powdhari was plaintiff in a suit 
in which she claimed two reliefs in the alter- 
native. The first is worded as follows : 

“That a decree may be passed in favour of the 
said plaintiff and it may be declared thereunder 
that the deed of gift dated January 8, 1926, exe- 
cuted by Har Sewak Chaube in favour of defend- 


ant Nos, land 2, is fictitious, ineffectual, null and 
void. 


The otber relief was for possession in 
case the plaintif was found to be not in 
] She paid a court-fee of Rs. 144 
treating the second relief as the larger 
one. The court-fee was calculated on five 
times the land revenue assessed on the 
property in dispute. Her suit was dismissed 
by the trial Court. She preferred an ap- 
peal in this Court which has since heen 

numbered as First Appeal No. 562 of 1930. 
After the documents and the whole evi- 
“dence were translated and a printed report 
was submitted by the stamp reporter to 
the effect that the applicant had paid in- 
sufficient court-fee on her plaint and on 
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her memorandum of appeal to this Court. 
The stamp reporter's finding was not con- 
tested by the applicant within three weeks 
as required by the rulesofthis Court. It 
is, therefore, final so far as the court-fee 


“payable in this Court is concerned. As tc 


whether sufficient court-fee was paid on 
the plaint is a question which is not before 


-us and which will have to be decided by 
. & Bench of this Court. 


According to the 
stamp reporter’s finding there is a defi- 
ciency of Rs. 1,446-80. The applicant ex- 
pressed her inability to make good that 
deficiency and applied under O. XLIV, 
for leave to continue the appeal as a pauper. 
In substance her application is one for 
leave to appeal though in the circumstances 
of this case theexpression “leave to conti- 
nue the appeal” is more appropriate. If 
she can get over the bar of limitation 
by showing that she had sufficient cause 
for not applying for leave within the usual 
period of limitation she can continue her 
appeal as a pauper, assuming that she is 
otherwise entitled to do so. 

On her application being laid before a 
Division Bench of this Court a notice was 
issued to the opposite party and the 
Government Advocate toshow cause against 
it. By the order issuing notice the 
Division Bench-did not express any opiaion 
as regardsthe question whether the decree 
appealed from, is contrary to law or tosome 
usage having the force of law or is 
otherwise erroneous or unjust. On the 
case being taken up to-day in the presence 
of the applicant’s Counsel, and Counsel 
for the respondent, the former raised the 
question whether it is” now open to this 
Bench to reject the application on the 
ground that the decree appealed from is 
not contrary to law or to some usage 
having the force of law and is not other- 
wise erroneous or unjust. Our attention 
was drawn to Hubraji v. Balkaran Singh (1), . 
in which a learned Single Judge of this 
Court has held, following certain cases 
decided by the Patna High Oourt, that a 
Court cannot reject an application to ap- 
peal informa pauperis under O. XLIV, r.1, 
after issuing notice to the Government 
Pleader and ‘to the respondent. We were 
also referred to Masuria Din v. Moti 
Lal (2),in which the same view was taken 
by a Division Bench of this Court, It ap- 
pears that the Patna cases followed by the 


(1) 143 Ind. Oas. 321; A IR 1983 All. 11554 A 
94; ind. Rul. (1933) All. 228. 

(2) 147 Ind, Oas. 280; ALR 1933 All, 925,56 A 
268; (1933; A L d 1467; 6R A 454, 
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learned Single Judge of this Gautt have 
since been reconsidered: in a. Kull Bench 
case: Tilak Mahto v Akhil Kishore (9), in 
which a contrary view has been taken. 
In Secretary of State v. Sonkala (4), another 
Division Bench af this Court has held, 
agreeing with the Full Bench ruling of 
the Patna High Court, that if the applica- 
tion for leave to appeal as a pauper is not 
rejected and notice is usedto the Govern- 
ment Pleader and the respondent, it is 
open to the Court to consider not only 
the question whether the applicant isina 
position to pay the requisite court-fee but 
also the question whether the decree is 
one which is contrary to law orto some 
usage having the force of lawor is other- 
wise erroneous of unjust. This case is 
not only in conflict with Hubraji v. Balka- 
ran Singh (1), decided by a Single Judge, 
which. was expressly dissented from, but 
also with the Division Bench ruling in 
Masuria Din v. Mott Lal (2). One of us. 
has taken the same view in a revision 
decided by this Court on November 1, 1933. 
In this state of the authorities it is desira- 
ble that the question be settled authori- 
tatively by a Full Bench. It will notserve 
any useful purpose if we dissent from one or 
the other of the two Division Bench rulings 
of this Court and accentuate the difference 
of opinion which already exists. 


Accordingly we direct that this case be 
laid before the Hon'ble the Chief Justice 
who will he pleased to constitute a larger 
Bench for decision of the question formu- 
lated below: Is it open toa Court, hearing 
an application under O. XLIV, r. I, Civil 
Procedure Code, after issuing notice to the 
opposite party and the Government Advo- 
cate, to consider the question whether the 
decree appealed from is contrary to law or 
to some usage having the force of law or 

_is otherwise erroneous or unjust, or is it 
precluded from determining that question 
on the ground that the order issuing no- 
tice should be deemed to have impliedly 
held that the decree was contrary to law 
or usage having the force of law or 
that it was otherwise erroneous or un- 
just ? 


Mr. A. Sanyal, for the Applicant. 

Mr. Shambhu Prasad for Mr. Haribans 
Sahai and Mr. Shea Prasad Sinha, for the 
Opposite Parties. 


(3) 132 Ind, Cas. 361; A IR 1931 Pat8183;10 Pat. 
€08; 12 P L T 156; Ind. Rul. (1931) Pat. 284 (F B) 

(4) 148 Ind. Oas. 624; A I R 1934 All. 424;6 RA 
49; (1934) A L J 827, 
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Order ofthe Full Bench. 

Sulaiman, C. J —In this case the ap- 
plicant had filed an appeal in this High 
Court in forma pauperis. The case was 
put up before a Division Bench which 
made the following order: “Let notice go 
to the respondents and also to the Govern- 
ment Advocate.” 

When after notices had been served the 
matter cameup for disposal again, an ob- 
jection was raised that Counsel for the 
respondents and the Government Advocate 
could not show cause against the appli- 
cant being allowed to appeal as a pauper 
except in so far as the question of his 
pauperism was concerned. In view of some 
conflict of opinion the Division Bench has 
referred the following question tothe Full 
Bench : AG 

“Is it open to a Court, hearing an application 
under O. XLIV, 5.1, Civil Procedure Code after 
issuing notice to the opposite party and the 
Government Advocate, to consider the question 
whether the decree appealed from is contrary to 
law or to some usage having the force of law or is 
otherwise erroneous or-unjust, or is it precluded 
from determining that question by the fact that 
the order issuing votice impliedly held that the 
decree was not contrary tolaw or usage having the 
force of law and that it is not otherwise erroneous 
or unjust, or is it precluded from considering his 
question by the fact that notice was issued ?” 

Following certain earlier decisions of the 
Patna High Court aleamed Judge of this 
Court in Hubraji v. Balkaran Singh (1), 
expressed the opinion that when once notice 
has been issued by the Court under O. XLIV, 
r. 1, Civil Procedure Code the Court cannot 
fall back on the provisotor. 1 which re- 
lates only to sumufary rejection upon 4 
perusal of the judgment ard decree ap- 
pealed from, and if it does so the Court 
acts with material-irregularity in the exer- 
cise of its jurisdiction in rejecting the ap- 
peal summarily. Since then a Full Bench 
of the Patna High Court in Tilak Mahto 
v. Akhil Kishore (3), has reviewed the 
case-law and arrived ata contrary con- 
clusion. k 


“ 


Inthe case of Masuria Din v. Moti Lal (2) 


another Divisiun Bench had a case in 
which notice had first been issued by the 
Court below and then without hearing the 
Counsel for the opposite party or the 
Government Pleader the Court had re- 
viewed its previous order and summarily 
rejected the appeal, being of the opinion 
that on a careful perusal of the judgment 
and the 
think that the decree was contrary to law 
or otherwise erroneous or unjust. The 
learned Judges did not in express terms 


decree there was no reason to. 
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mean to follow the ruling in Hubraji v. 
Balakaran Singh (1), becanse they remarked 
that they need not consider such cases and 
would prefer to ‘“lecide the matter from 
another standpoint.” They came to the 


conclusion that the Judgé’s second opinion. 


was perhaps influenced by certain objec- 
tions without hearing the pauper upon them 
and in that view of the matter the order 
complained of was considered to be without 
_ jurisdiction and was set aside. In the 
oe of the judgment Young, J., remark- 
ed ; 

“The Court has'no option but to reject the ap- 
plication, uoless having read the application and 
the judgment it has definitely come to the con- 
clusion that there. is a prima facie case to be 
heard. The Oourt baving ounce come to that con- 
clusion and passed the necessary order issuing 
notice, it is in our opinion, functus officio as re- 
gards a summary dismissal. The Judge cannot 
thereafter disregard his previous conclusion and 
dismiss the application summarily. He is bound, 
before he does anything farther; to hear the parties.” 

We do not think that the learned Judges 
meant to say that where a Judge hears 
the parties he cannot come to a conclusion 
against the pauper. But if it was intended 
to lay dow. that the issueof notice makes 
the Judge functus officio then with great 
respect we would not be prepared to agree. 
Indeed, the Judge cannot :become functus 
officio because he has ret to pass an order 
either disallowing theapplication or allow- 
ing the pauper to appeal. ` 

In the case of Secretary of State v. Sonkali 
(4), ano'her Division Bench, of which one 
of us was a member, came to the conclusion 
that there was’ nothing to prevent the 
Court from hearing the Government Pleader 
and rejecting the appeal on toe ground that 
it was con rary.to law or to some usage 
having the force of law or was o:herwise 
erroneous or unjust even though notice 
had been previously ordered to be issued. 
But the case of Masuria Din v. Moti Lal (2), 
had not Leen citéd before the Bench. 

The Madras High Court iu Somasunda- 
ram Chettiar v. Arunachalam Chettiar (5) 
has expressed an opinion which is partly 
in favour of the applicant’ before us, but 
not wholly so. The decision appears to be 
based to a large extent, on the long 
established practice which prevails in that 
Court. It seems to us that when a Court 
before which an application for leave to 
appeal aS a pauper comes up merely 
orders: “Let notice go” it does not ne- 
cessarily make up its mind finally that 
the judgment is con'rary 16 law or to some 

(5) 139 Ind, Cas, 652; A IR 133: Mad, 523; 55 M 
982; (1932)M W N3537: 68M LJ 2; 35L Was; 
Ind Rul, (922) Mad. 7.5, 
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usage having the force of law or 1s other- 
wise erroneous or unjust. There is nothing 
in the proviso to O. XLIV, r. 1 to compel 
a Court there and then tomake up its 
mind finally and prevent it from postponing 
its opinion till Counsel for the opposite 
party or for the Government have been 
heard. 
No doubt there is no express provision 
in O. XLIV, applicable to appeals for 
the issue of a notice, but the provisions, in 
go far as they are applicable, contained in 
O. XXXIII, ought to be understood to be 


incorporated inasmuch as r. 1 expressly 
lays down. Itis, therefore, difficult to hold 


that a Court has no jurisdiction to order 
notices to issue before deciding the ques- 
tion. Tt would follow that it cannot be 
seriously contended that a mere order direct- 
ing notice to issue implies a final adjudi- 
cation asto the right of the applicant to 
appeal as a pauper, provided he establishes 
the fact of his pauperism. NGA 

Appendix (G), Form No. 11 which is part 
of the Code contains the form of notices 
of appeal in forma pauperis which may 
be issued under O. XLIV,r. 1. In some 
judgment it has been wrongly supposed 
that notice on this form is issued under 
r.2, and not underr. 1. The form itself 
expressly states that itis a notice under 
O. KLIV, 1. 1. Under this notice the op- 
posité party is called upon to show cause 
why the applicant should not be allowed to 
appeal asa pauper and that opportunity 
would be given tohim of so doing. It is, 
therefore, quite clear that when notice has 
been ordered to be issued to the opposite 
party the latter is expected to appear and 
show cause against the whole applica- 
tion which would necessarily include the 
question not only whether the applicant is 
a pauper, bat also whether the judgment 
and decree are also contrary to law or to 
some usage having the force of law or is 
otherwise erroneous or wojust. 

We do not, of course, mean to lay down 
that the Court ie hound to issue notice to 
the opposite party nor do we lay down 
that once notice hes been issued, the Court 


`s 


ïs compelled to hear the opposite party and 


cannot change its mind and review its pre- 
vious order under s. 151, Civil Procedure 
Code. Our view is that there is nothing to 
prevent the Court from hearing Counse 
and dismissing the application ultimately 
on the ground that the decree and judg- 
ment are not contrary to law, etc, even 
if notice has been issued and parties hav, 
appeared through Counsel. 
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Our answer to the question referred to 
us, therefore, is that itis open tothe Court 
to consider the question whether the dec- 
ree appealed from is contrary to law or to 
some usage having the force of law or is 
otherwise erroneous or unjust, and the 
Court is not precluded from determining 
such question merely because notice to the 
opposite party and the Government Advo- 
cate have been issued previously. ~ 

D, Question answered. 





_ , LAHORE HIGH COURT 
Criminal Revision Petiticn No. 59 of 1934 
March 29, 1934 
SHADI LaL, CO, d. 

KEHAR SINGH AND OTHERS- Convicts 
PETITIONERS 
versus 
EMPEROR— RESPONDENT 
„Penal Code (Act XLV of 1860), ss. 148, 324—Con- 
vielions under—Only one sentence should be passed— 
SAN le Hels a p 
ere the convictions are u 
Code and under s. 148, Penal Code, sa one Nin 
shculd be passed under either oneor the other of 
the sectione. Queen Empress v, Dina Sheikh Q), fol- 


lowed, ny 
> Cr. — a a me order of the 
essious Judge, Gurdaspur, d : 
ber 34.1933. ES ae 
Mr. Nand Lal Bhalla, for the Appellant. 
Mr. Manohar Lal, for the Roroa : 
Judgment.—There is ample evidence 
on the record that the prisoners caused 
simple hurt, with dangerous weapons like a 
takwa, to the complainant Achhar Singh; and 
they have been rightly convicted under s. 394 
Indian Penal Code. Itisalso clear that they 


committed a riot, hut as held in Queen-Em- ` 


press v. Dina Sheikh {1) the convicts should 
have been sentenced only under one or the 
other of the two ss. 324 and 148, Indian Penal 
Cede. I accordingly set aside the sentence 
impesed upon them unders. 148, Indian 
Penal Code. 

_ The learned Counsel for the petitioners 
invites my attention to the judgment of 
the learned Sessions Judge where it is stat- 
ed that the complainant Achhar Singh and 
his mistress Harnam Kaur “were not taken 
unawares by the appellants who were pro- 
bably enjoying the company of Achhar 
Singh and Haram Kaur. It would ap- 
pear that there was no intention on the 
part of the appellants at that time either 
to forcibly take ‘away Musummat Harnam 
Kaur or to strike Achhar Singh. They 


were sittingas friends when sud : 
(i)10 W R63 Cr, uddenly they 
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quarrelled and when they struck Achhar 

Singh without in any way molesting Har-. 
nam Kaur.” The learned Counsel for the 

Crown, however, points out that this is, 
a mere conjecture on the part of the Ses- 

sions Judge and that there is absolutely no 

evidence in support of it. Iagree with the 

learned Counsel for the Crown, and con- 

sider that the conjecture runs counter to 

all the circumstancesof the case. It must 

be remembered that the prisoners came 

from a long distance to the village of Achhar 

Singh at night, and the evidence on the 

record makes it clear that their object was to 

abduct Musammat Harnam Kaur. It is pre-’ 
posterous to suggest that they were “enjoying 
the company of Achhar Singh and Harnam 

Kaur’, and they had no intention to take 

her away by force. No argument can, 

therefore, be founded upon this unwarranted 

conjecture and the prisoners undoubtedly 

formed an unlawful assembly, and all.of 

them are equally responsible for injuries 

caused to Achhar Singh. 

Their convictions under s, 324 and read 
with s. 149, Indian Penal Code, and under 
s. 148 are fully justified ; but I accept the 
application for revision so far as to quash 
the separate sentence imposed under s. 148, 
Indian Penal Code. 


N. Application partly accepted. 


LAHORE HIGH COURT 
Criminal Revision No. 39 of 1934 
February 23, 1934 
SHADI Lat, CO. J. 

CHARAGH DIN—ACOUSED— PETITIONER 
VETSUS 
EMPEROR— RESPONDENT 

Punjab Municipal Act {III of 1911), ss. 172, 219— 
Encroachment -Notice to remove—Non-compliance— 
Prosecution--Imposition of daily fine after conviction 
—Legality of—Daily fine from date mentioned in 
notice till conviction— Permissibility of. 

Where for non-compliance with a notice to remove 
an encroachment,a person was prosecuted under 
s. 219, Punjab Municipal Act, and he was sentenced 
to pay fina of Rs. 10, and in the event of continu- 
ance of ‘the breach, he was fined to pay eight annas 
per day till the thara was removed : 

Held, that the order imposing a fine after the date 
of the conviction was bad and that the proper course 
was toinstitute further prosecution and to allow the 
accused an opportunity of defending himself before 
the further fine was imposed ; but that. the words 
“ continuing breach “in s. 219 empower the Magis- 
trate to impose a daily fine from the date mentioned 
in the notice for the removal of the thara to the date 
of the compliance or to the date of conviction, which- 
ever may first occur. Aishav. Emperor (2). referred 
to. 

. 
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Cr. Rev. reported by the Sessions Judge, 
Gujranwala, with his No.773-J of December 
20, 1933, l 

Report.—The accused Charagh Din 
applied to the Municipal Committee for 
permission to build thara 18 feet 4 inches 
by 6 feet. The Sanitary Sub-Committee 
recommended that only the area 6 feet by 
44 feet wasthe property of the petitioner 
Charagh Din and he could be allowed to 
build a thara on that area only. The 
Municipal Committee sanctioned this on 
January 14, 1930. 

The petitioner built a thara of those 
dimensions. The President of the Com- 
mittee was of the opinion that the site, over 
which the thara was built, belonged to the 
Committee and so he “warned the applicant 
not to build the thara allowed by the 
General Committee in the last meeting till 
further orders.” The papers were laid 
before the General Committee for further 
opinion. The Mistri reported that the thara 
had been built. Resolution No. 120, dated 
February 27, 1930, was passed to the follow- 
ing effect: — 

“The tharahas already been sanctioned. There 
is no need for re-consideration, copy and plan be given 
under rules." i 

On November 16,1933, the Committee 
passed a further Resolution No. 950:— 

“Read Sanitary Sub-Committees report that 
thara already allowed 6feet by 44 feet. z 

= * should remain as it is. 
It was urged on behalf of the Municipal Committee 
that the thara originally sanctioned on January 14, 
1930, was towards the northern end while the thara 
actually built has been set up on the southern end. 
ButI do notattach any importance to this pointas 
even after the thara had been built, whether in the 
right or the wrong place, the building was confirmed 
by the Municipal Committee in its resolutions dated 
February 27, 1980 and November 16, 1931. # 

* but the land lying between this thara 
and the thara of Ganda Mal, his neighbour, which 
comes to 10 feet 7inzhes by 4 feet 3 inches be sold to 
him at Rs. 5 per square yard * * 

* * The report of the Sub-Committee 
was approved dissented by Lala Tara Chand, Mr. 
Hargopaland Lala Ganesh Das, necessary sanction be 
applied for.” 


When the case went up to the Deputy 
Commissioner on August 26-29, 1932, he 
passed the following order:— 

“The Committee's resolution No, 950 dated Novem- 
ber 16, 1931 is hereby suspended under s. 232 * 
tae gE = * All streetsare Nazul property 
and no encroachment is thereon permissible without 
the previous sanction of Government; moreover, the 
Municipal Committee Gujrat, by allowing encroach- 
ment of 6feet 10 inches in a residential street lA 
feet 10 inches wide has contravened bye-law 3 (d) 
of Bye-laws published in Punjab Government Noti- 
fication No. 28541, dated September 19, 1931 
(Ex, P G)". 

The Committee on November 22, 1932, 


« 
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gave a notice to the petitioner under s, 172- 
195 directing him to demolish the said 
thara within 30 days. The petitioner did 
not comply with this order and asa result 
he has been convicted under s. 219 0f the 
Punjab Municipal Act and sentenced as 
given above. 

The Magistrate's order inflicting a fine of 
eight annas per day after the date of con- 
victionis clearly illegal. See Emperor v. 
Gurditta (1) and Aisha v. Emperor (2). 
That order has to be set aside. 

Under s. 195 a notice for the demolition 
ofa building could only be given within 
six months of the erection, while in this 
case the building having been completed 
before February 27, 1930, the notice dated 
November 22, 1932, was clearly illegal and 
the petitioner could not be convicted for not 
demotishing the thara. j 

At the same time, I donot thinks. 195 
controls s 172. In Bishen Singh v. Ganga 
Ram (3) distinction between ss. 172 and 193 
was pointed out. Section 193 was held 
to refer to buildings to be erected on 
private property and 8.172 to buildings 
which encroached or projected into or over 
a street, etc. The scheme of the Act also 
lends support to that distinction. In my 
opinion an encroachment of a street covered 
by s. 172 does not require a notice for 
removal to be issued within six months of 
the encroachment. Sections 189 to 196 
relate to buildings on private property 
and ss.169 to175 deal with streets and 
encroachments upon them. 

As the Deputy Commissioner found, 
against the original finding of the Com- 
mittee, that the thara in question was an 
encroachment ona public street, the question 
arises if the Committee was justified in 
directing the petitioner to remove the said 
obstruction. Section 172 would not apply 
to this case, as before the thara in question 
had been constructed, the written permis- 
sion of the Committee had heen obtained 
on January 14,1930, and further the build- 
ing of the thara at the present site was 
confirmed by the Committee after the com- 
pletion of the building it its resolution 
dated February 27, 1930, whiles. 172 applies 
only to erections without the permission of 
the Committee. 

The question then arises if there is no 


(1) 171 P L R 1903; 13 P R 1903 Or. 
(2) 93 Ind. Oas. 689; 27 P L R138; 7 Lah 168; 8 
Lah L J 80; 270r. b J 465; A IR 1926 Lah. 
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(3) 27P R 1905;79P LR 1905; 2P W R 
1905. 
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remedy left to the Committee if an encroach- 
_ ment is made on a public street with the 
permission of the Committee wrongly given 
or given on the basisof some wrong infor- 
mation or some mistake of fact e. g. in this 
case whether the property, on which the 
construction of the thara was sanctioned, 
was the private property or a public street. 
Section 175 covers that difficulty. It is 
provided therein 
“that in cases to which the provisions of s. 173 do 
not apply (as here) the Committee may, subject 
to the payment of reasonable compensation, by 
notice require the owners or occupier of any building 


to remove or alterany structure encroaching on any 
street. 


Under this section the Committee could 
direct the removal of the thara only subject 
to the payment of compensation and not 
otherwise after it had once given permis- 
sion. 

Under these circumstances even the 
sentence of a fine of Rs. 10or of conviction 
under s. 219 cannot be upheld. 

It is recommended therefore that the con- 
viction be set aside and the fineif paid may 
be directed to be refunded. 

Messrs. Barkat Ali and Muzafar Ali 
Khan, for the Petitioner. 

Mr. Mukand Lal Puri, for the Respond- 
ent. 

Order.—On January 14, 1930, the 
Municipal Committee of Gujrat, sanc- 
tioned the erection of a thara on a piece of 
land which belonged to the petitioner. It 
is, however, clear that he did not build the 
thara on hisown land but ona part of the 
street. As observed by the trial Magis- 
trate: 

“The sanctioned portion wasin front of the door 
of the house of the accused towards the northern end 


ioe : * However, the 
accused builta thara towards the extreme south 
of his house where there is no door at all. This 


he did in spite of the warning conveyed to him by 
the President.” 


Now, s. 172 of the Punjab Munisipal Act 
prohibits the building or erection of an 
immovable encroachment upon any street 
without the written permission of the 
Committee, and it is beyond dispute that 
the sanction granted to him on January 
14, 1980, was with respect to the building 
or erection of a thara, not upon the streel, 
but upon his own land. It. is, however, 
contended that the Committee granted 
permission on February 27, 1930, but that 
resolution merely says that: 


“The thara has already been sanctioned. There 
is no neéd for re-consideration”’. 


As urged by the learned Counsel for the 
Municipal Committee this resolution merely 
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confirms the original resolution and does 
not give any permission for building a 
thara on the street. The same remarks 
apply to the resolution of November 16, 
1931, it is to be observed, was suspended 
by the Deputy Commissicner and the 
Commissioner. 

There can, therefore, be no doubt that 
the thara in question was built on the street 
without the written permission of the Com- 
mittee; and s. 172 (2) authorises the 
Committee to issue a notice requiring the 
owner to remove the encroachment and, in 
accordance with this law, a notice was 
issued on November 22, 1932, requiring 
the petitioner to remove the encroachment 
within thirty days. This notice was served 
upon him on November 26, 1932, and the 
period of thirty days expired on December 
26, 1932. 

The petitioner, however, did not comply 
with the notice; and he has, therefore, been 
prosecuted under s.219 of the Municipal 
Act, and has been sentenced to pay. a fine 
of Rs.10 and, in the event of the con- 
tinuance of the breach, he: is fined to pay 


“annas eight per day till the thara is 
removed.” 


It is clear that the petitioner’s failure 
to comply withthe notice issued to him by 
the Municipal Committee was con- 
tumacious, and no valid objection can be 
taken to the fine of Rs. 10 which has been 
imposed upon him by the trial Magistrate. 
It has, however, been repeatedly laid 
down that an order imposing a fine after 
the date of the conviction is bad. The 
proper course is to institute further prosecu- 
tion and allow the accused an opportunity 
of defending himself before the further fine 
is impcsed vide, inter alia, Hmperor v. 
Gurditta (1). While the infliction of fine 
after the date of the conviction cannot be 
allowed, the words “continuing breach” in 
s.21Y empower the Magistrate to impose a 
daily fine from the date mentioned in the 
notice for the removal ofthe thara to the 
date of the compliance or to the date of con- 
viction, whichever may first occur. 


While confirming the order of the Magis- 
irate imposing the fine of Rs. 10 for non- 
compliance with the notice of the Municipal 
Committee, I modify the order of fine in 
respect of the continuing breach so far as 
to direct that the fine of annas eight per 
day shall operate from December 2%, 1932, 
upto October 31, 1933, (the date of the 
conviction). The application _for revision, 


. 
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is accepted pro tanto, and the order of 
the trial Magistrate modified accordingly. 
N. Application accepted. 





CALCUTTA HIGH COURT 
February 21, 1934 
MITTER AND MoNatr, JJ. 

In re: S. M. KHATUMENNESSA BIBI 

Civil Procedure Code (Act V of 1908), s. 149—Ap- 
peal memo, deliberately filed with insufficient court-fee 
—Discretion of Court, if to be exercised in appellants’ 
favour—Mere inability to pay is no sufficient 
ground, 


The language of s. 149, Civil Procedure Code, 
vests in the Court a discretioa as to whether appeals 
filed with insufficient court-fees should be allowed to 
be received when proper court-fees are paid within 
the time allowed by the Court, But the discretion 
should be exercised on correct judicial principles. 
It can hardly be said that the discretion should be 
exercisedin a case where the ground urged is that 
of mere inability to pay the requisite court-fees on the 
day the memorandum of appeal was presented. [p. 
£02, col. 2.] 

Where, deliberately and in order to suit his own 
convenience, the appellant paya an insufficient 
court-fee on his memorandum of appeal, the Court 
is not bound to grant time to make good the 
deficiency. Achut Ramchandra v Nagappa Bab 
Balgya (1), not followed. Lakshmi Narain Jagdeb v. 
Kirtibas Das (4), Faizullah Khan v. Mauladad Khan 
(5) and Brijbhushan v. Tota Ram (4), relied on. 


Messrs. D. N. Bagchi and Nilmani Go- 
swami, for the Petitioner. 

Mitter, J—This matter comes before 
us for consideration as to whether in the 
exercise of cur discretion under a. 149, 
Civil Procedure Code, we should allow the 
appellant to put in the deficit court-fees. 
It appears that the appeal was filed with 
a court-fee of Rs. 2 only, whereas the 
court- fee payable is a much larger sum of 
Rs. 975, according tothe Stamp Reporter's 
report. The ground as to why the appeal 
was filed with an extremely inadequate 
court-fee of Rs. 2 only, is set out in para. 5 
of the petition of the appellant. It states 
that the said appeal was filed on affixing a 
court-fee of Rs. 2 only, as the petitioner 
could not, in spite of all her attempts, raise 
money to pay for the full court-fee, inas- 
much as almost all her landed properties 
were covered by the mortgige decree, and 
that she had no other means left to meet 
the same. In oiher words the petitioner 
pleaded poverty and her inability cn that 
ground to pay the court-fees on the day 
the memorandum of appeal was presented. 
It has been argued on behalf of the appel- 
lant that this is a circumstance which ought 
to induce us fo exercise our discretion for 
giving some time to the appellant to put 
in the amount of deficit court-fee; and it 
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is stated that by reason of the provisions 
inthe new s. 149 of the Code of 1908 the 
appellant is entitled to ask us to exercise 
the said discretion, in the circumstances cf 
the present case. In this connection. re- 
liance has been placed on a decision of the 
Bombay High Court in the case of Achut 
Ramchandra Raiv. Nagappa Bab Balgya 
(1). That decision no doubt supports the 
contention of the appellants. 

The learned Judges in that case took 
the view that having regard to change in 
the Code of 1908, the words of limitation 
which existed in s. 582-A in the old Code of 
1882 having been removed, the Legislature 
by the new provisions intended that the 
Court should have afree and unshackled 
discretion io this matter and that there 
was no ground for holding that s. 149 must 
be restricted to cases where there was a 
bona fide misunderstanding of the law as 
to valuation, Thereis no decision of this 
Court on this point. It may be pointed out 
that all the other High Courts in India have 
dissented from the Bombay view. Refer- 
ence muy be made in this connection, to a 
decision of the High Court of Madras in 
the case of Narayana Rao v. Seshamma (2) 
The Madras High Court has gone so far as 
to hold that the news. 149 as interpreted 
by the Bombay High Court has not been 
correctly understcod. The learned Judges 
observed thus: 

“Then we come to the present Code which for 
s. 582-A substituted a new s. 139 not confined to 
memorandum of appeals but giving the Court a 
discretion in all cases to allow the payment of the 
fee at any time. This in our opinion, is the section 
which governs the present case, and with respect we 
are not satisfied as to the correctness of the ruling in 
Achut Ramchandra v. Nagappa Bab Balgya (l) 
that under the present Code, ©. VII, r. 11 is rendered 
applicable to memoranda of appeals by s. 148 so 
as to make it incumbent upon us to admit memo- 
randa out of time where the conditions of the rule 
are complied with. 

The same view has been taken in a de- 
cision of the Patna High Court in the case 
of Ram Sahay-Ram Pande v. Lakshmi 
Narain Singh (3). Sir Edward Chamier, 
Chief Justice and Mullick, J., held in that 
case, that where an appellant has deli- 
berately and to suit his own convenience, 
paid on his appeal an insufficient court-fee, 
the Court is not bound to receive the ap- 
peal and give the appellant time to make 
good deficiency. Even if the Court has 


(ly 21 Ind. Cas. 337; AIR 191t Bom, 214; 33 8 41; 
15 Bom L R912 

(2) 26 Ind, Oas.3!; ALR 191} Mad. 423;27M LJ 
677. 

(3) 42 Ind. Oas. 675; ALR 19:7,Pat, 26; 3 P LJ 
74, 5PUW1S . ` 
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power to receive such an appeal, and 
allow time for the deficiency to be made 
good, it would be an unreasonable exer- 
cise of ite jurisdiction to do so. Atp, 76 of 
the report [Ram Sahay Ram Pande v. 
Lakshmi Narain Singh (3)], the learned 


Judge observed : 

“Section 149 of the present Code takes the place of 
s. 582-A of the gOode of 1882 and vests a very 
wide discretion in the Court, but in my opinion 
s. 149 should not be construed in such a way as 
to nullify the express provisions of s. 4, Court Fees 
Act. When the amount of the court-fee payable 
is open to doubt, or the amount of the fee cannot 
be ascertained by the Court till the record is 
received, or it appears that the appellant has made 
an honest attempt to comply with the law, the 
Oourt may properly receive the appeal and allow 
time for the deficiency, if any, to be made good. 
In the cases before us the appellants have deliber- 
ately, and to suit their own convenience, paid on 
their appeals insufficient court-fees, in fact they 
had paid only a small fraction of the fees with 
which they admit are payable by them. In such 
cases the Court is not, in my opinion, bound to 
receive the appeal and give the appellant time to 
make good the deficiency, Assuming that the Court 
has power to receive these appeals, and allow time 
for the deficiency to be made good, I think we 
should be exercising our discretion in an unreason- 
able manner if we were to doso,” | 

The Bombay High Court evidently over- 
looked the provisions of s. 4, Court Fees 


Act, which runs as follows: 

“No document of any of the kinds specified in 
-8Sehs. I or II to this Act annexed, as chargeable 
with fees, shall be filed, exhibited, or recorded in, 
or shall be received or furnished by any of the 
said High Courts in any case coming before such 
Court in the exercise of its extraordinary original 
civil jurisdiction; or in the exercise of its extraordin- 
ary original criminal jurisdiction or in the exercise 
of its jurisdiction as regards appeals from the 
judgments, other than judgments passed in the 
exercise of the ordinary original civil jurisdiction 
of the Court, of one or more Judges of the | said 
Court, or of a Division Court; or in the exercise of 
its jurisdiction as regards appeals from the Courts 
subject to its superintendence; or in the exercise 
of its jurisdiction as a Court of reference or revision: 
unless in respect of such document there be paid 
a fee of an amount not less than that indicated 
by either of the said schedules as the proper fee 
for such document.” f h 

The language of this section, as was 
pointed out in an early decision of this 
Court, in the case of Lakshmi Narain Jagdeb 
v. Kirtibas Das (4), is imperative and 
enacts that no document shall be received 
unless it bears court-fees of the requisite 
value. Itis true that subsequently s. 149 
has been introduced in the Oivil Proce- 
dure Code, and s, 149 undoubtedly vests 
in the Court a discretion as to whether 
appeals filed with insufficient court-fees 
should be allowed to be received when 
proper court-fees are paid within the time 
allowed by the Court. The question is one 

(4) 19 Ind Qas. 971; 18 CL J 133. 
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of discretion and should be exercised on 
correct judicial principles, as has been 
indicated in a recent decision of their 
Lordships of the Judicial Committee of the 
Privy Council in the case of Faizullah Khan 
v. Mauladad Khan (5), In that case, it was 
pointed out by Lord Shaw in delivering 
the judgment, that in the special circum- 
stances, that case was pre-eminently one 
for the exercise by the judicial authority 


of the discretion for giving an opportunity 7 


to add to the amount lodged the extra 
amount required or for deferring the question 
of the amount of fee under the Court Fees 
Act until final value was ascertained. That 
was an appeal from a decree with regard 
to accounts. Then their Lordships referred 
tos. 149, Civil Procedure Code, and said : 

“It will be observed that that discretion extends to 
the whole or any part of any fee prescribed, and can be 
exercised at any stage in the case, while finally, upon 
the extra payment being made, then the document 
is to have the same effect as if it had been paid 
in the first instance,” 

It can hardly be said that the discretion 
should be exercised in a case where the 
ground urged is that of mere inbility to 
pay the requisite court-fees on the day 
the memorandum of appeal was presented 
to this Court. The Allahabad High Court 
has also taken the same view. Sir Shah 
Muhammad Sulaiman, the Acting Chief 
Justice, in the case of Brijbhushan v. 
Tota Ram (6), held that a Court is not 
bound to accept a memorandum of ap- 
peal when it has been brought to its notice 
that the memorandum is insufficiently 
stamped. The concession contemplated by 
s. 149, Civil Procedure Code, cannot be 
claimed as of right. No doubt, the learned 
Chief Justice proceeds to observe, that 
if an insufficiently stamped memrandum 
of appealis accepted by inadvertence, time 
may be given to the appellant to supply 
the deficiency. But if the Court is aware 
abinitio of the insufficiency of the stamp, 
it ought to return the memorandum to 


the appellant in order that he may, if 


the case admits, represent it properly 
stamped and apply for an extension of 
time under s.5, Limitation Act and the 
learned Judge refers to the practice of 
some junior Vakils of the Allahabad High 
Oourt, to file appeals with insufficient 
court-fee stamps, knowing that they are 
insufficient with a view to save limitation. 

(5) 117 Ind Oas. 493; AI R 1929 P 0 147;561a4 
232; 10 L 737; 330 W N 781; 31 Bom. L Rë4l; 30 
L W 104; 57 M LJ 281; (1929) MW N 81850 OLJ 
39 (P 0). 

t6) 118 Ind, Oas. 228; 4 
980; 26 A L 1199; Ind. Rul, (1929) All, 820, 
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The learned Judge further proceeds to 
observe that such deliberate attempts to 
get round the provisions of the Court 
Fees Act should not be tolerated. The 
same view has been taken by the Lahore 
High Court, and the latest decision is the 
decision of a single Judge of that Court, 
which refers to the earlier decisions. It 
is reported in the unauthorized reports 
of Gursaran Das v. District Board, 
Jullundur (7), where Zafar Ali, J., after 
pointing out that where the appellant’s 
Counsel acted with gross negligence in 
valuing the appeal, and thus it was pre- 
sented with insufficient court-fees and the 
deficit was made good beyond limitation, 
held that the delay in making good the 
deficiency that occurred in consequence of 
clear negligence, cannot be condoned, and 
referring to the Bombay decision said, 
“that the appellant's Counsel relied on the Bombay 
case, but the charitable view taken in that case 
had not been followed by any other High Court 
including our own, and it was dissented from in 


case of Madras High Court to which reference has 
already been made.” 


The Court of the Judicial Commissioner, 
Nagpur, has also taken the same view in 
a recent case in Patil Shyamlal v. Gauri 
Shankar (8). We think, therefore, that the 
ground which was put in para. 5 of the 
petition of the appellant in the present 
case, viz., inability to raise funds, is not 
a sufficient ground which would entitle us 
to exercise our discretion. But having 
regard to.the Bombay decision and there 
being no clear authority sc far as this 
Court is concerned, we, in the special 
circumstances of the present case consider 
that we should exercise our discretion 
and allow time to the appellant to put in 
the. deficit amount of court-fee within a 
fortnight from this date. There is another 
prayer in this application which is based 
on an allegation made, in para. 11, that 
the petitioner Khatumenessa Bibi has been 
suffering from mental infirmity, and as the 
guardian ad litem appointed in the lower 
Court has declined to act as next friend 
in this Court, she may be permitted to 
be represented in this appeal by her re- 
lation Rashed Ali Mallik as her next 
freind. We grant this prayer and direct 
that Rashed Ali Mallik is allowed to 
prosecute this appeal on behalf of the 
said petitioner Khatumennessa Bibi. 

McNair, J —I agree. 

N. Order accordingly. 

(7) 102 Ind, Cas. 615; AIR 1927 Lah. 884; 28 PL 
R 383; 9 Lah. LJ 290, 


(8) 110 Ind. Cas. 700; A I R 1929 Nag. 294; Ind. 
Rul, (1930) Nag, 332. 
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LAHORE HIGH COURT 
Uriminal Appeal No. 952 of 1933 
February 27, 1934 
SRAADI LaL, C. J., AND HILTON, J. 
MUSTAFA—ACOUSED—ÅPPELLANT 
versus 
EMPEROR— RESPONDENT 

Criminal trial —Evidence—Circumstantial evidence 
—Inference of guilt, when arises—Confession—Extra 
judicial confession to lambardar—Admissibility of. 

In order to justify the inference of guilt, the vir- 
cumstantial evidence must be incompatible with the 
innocence of the accused and incapable of explanation 
upon any other reasonable hypothesis than that of 


his guilt. When this test isnot satisfied, the accused 
is entitled to an acquittal Ghauns v. Crown (1), fol- 
lowed. 


An extra-judicial confession alleged to have been 
made by the accused to a lambardar and a sufedposh 
is inadmissible in evidence. a 

Cr. A. from an order of the Additional 
Sessions Judge, Gujrat, dated July 1, 
1933. l 

Mr. Bishan Narain Pandit, for the Ap- 
pellant. 

Mr, Des Raj Sawhey, for the Respond- 


ent. 

Shadi Lal, GC. J.—The appellant 
Mustafa, a jat of the village Malikpur 
Kalan in the District of Gujrat, has been 
convieted of the murder of his wife Musam- 
mat Zainab; and has been sentenced, under 
s. 302, Indian Penal Code, to transportation 
for life. 

There can be no doubt that, on 
March 21, 1933, Musammat Zainab sustain- 
ed a large number of contused wounds to 
which she succumbed on the afternoon of 
that day. The question for determination, 
however, is whether those injuries were in- 
flicted by the prisoner. 


Now, there is no eye-witness of the 
affair: and the extra-judicial confession 
alleged to have been made by the ac- 
cused to a lambardar and a sufedposh has 
been held by the trial Judge to be in- 
admissible in evidence. The learned 
Counsel for the Crown admits that the 
confession must be excluded from con- 
sideration and he seeks to sustain the 
conviction on circumstantial evidence. Now, 
the circumstantial evidence given by the 
witness Mohammad Alam (P. W. No. 7) 
is to the effect that, on the day in question, 
he went to the house of the prisoner and 
saw him sitting by his wife. He was 
weeping at that time and pouring water 
into her mouth. It appears that he did 
not offer any explanation of the injuries 
sustained by her, nor did he go to the 
Police Station to make a report of the 
affair. It is common ground that the 
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bu hand and wife had been living together 
hap, ly, and there is not a tittle of evi- 
dence ^n the record ‘to show that the 
husban bud any motive for committing 
Se crime. 

The circumstances mentioned above may 
raise a strong suspicion against the accus- 
ed, but cannot sustain the conviction. As 
laid down in Ghauns v. Emperor (1), 
in order to justify the inference of guilt, 
the circumstantial evidence must be in- 
compatible with the innocence of the 
accused and incapable of explanation 
upon any other reasonable hypothesis than 
that of his guilt. This test has not been 
satisfied in the present case, and the prisoner 
is entitled to an acquittal. 

I would accordingly accept the appeal 
and setting aside the conviction and the 
sentence direct that the appellant be re- 
leased forthwith. 

Hilton, J.—I agree. 

N. Appeal accepted. 

(1) 98 Ind. Cae, 860; 7 Lah. 561; 27 Cr. LJ 1001; 2 
Lah. Cas. 316; A I R 1926 Lah, 691; $7 P L R 610;9 
Lah. L J 39. 
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LAHORE HIGH COURT 
Criminal Appeal No. 10 of 1934 
April 6, 1934 
Darr SINGH AND ABDUL RASHID, JJ. 

SARAJ DIN —Conviot — 
APPELLANT 
Versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of :8 0, s. 300, Excep. 1— 
Grave and sudden provocation— Tests to see if accused 
acted under. 

The test to see whether the accused acted under 
gravo and sudden provocation is whether the provo- 
cation given was in the circumstances of the case 
likely to cause a normal reasonable man to lose 
control of himselfto the extent of inflicting the in- 
jury orinjuries that he did inflict. 

Ur. A.fromthe order of the Sessions 
Judge, Amritsar, dated October 27, 1933. 

Dalip Singh, J.—Saraj Din has been 
convicted forthe murder of Khair Din 
on the night of July 23 and has been sen- 
tenced to transporation for life. There is 
little difference between the facts of the 
case alleged by the prosecution and by the 
defence. Jt appears that the appellant had 
a daughter Musammat Ramzan Bibi, aged 
between 14 to 16 years. While the ap- 
pellant was under arrest in a case in Kapur- 
thala State, une Ismail, a collateral of the 
appellant, contracted an illicit intimacy 

- with the girl. When the appellant return- 
ed according to some prosecution witnesses, 
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he did not stopthe intimacy; according to 
others he objected to the intimacy. To 
my mind it is clear that he objected to the 
intimacy because on the night of the oc- 
curence Musammat Ramzan Bibi and 
Ismail admittedly left the village and had 
not returned to it at the time when the trial 
was- going on in the Sessions Court. Ismail 
made great friends with Khair Din deceas- 
ed, who is alsoa relative of his and whose 
house adjoins that of the appellant, pre- 
sumably inorderto find opportunity to 
carry on theintrigue. Onthe night of the 
occurrence when Ramzan Bibi was found 
missing the appellant insisted on the shop 
of Mehr Din, a brother of Khair Din de- 
ceased, being searched as he suspected that 
his daughter was concealed in the shop, 
which was locked. Again according to 
some of the prosecution witnesses he suspect- 
ed both Ismail who was absent, and Khair 
Din, who was present, of having been con- 
cerned in the abduction. After some delay 
Mehr Din produced the key of the shop and 
Puran Singh and others searched the shop. 
The girl was not found and when Puran 
Singh announced the fact itis stated by 
some ofthe prosecution witnesses that 
Khair Din gave foul abuse tothe appellant 
and said that another daughter would 
also be abducted. Thereupon the 
appellant who was carrying a kulhavi in his 
hand, gave asingle blow with it to Khair 
Din. The blow was a very severe one and 
cut through the bone of the skull as well 
as the dura mater and lacerated the brain. 
Khair Din died as a result of the injury. . 
These facts arealmost all admitted or 
found tobe correct andthe only question 
arising is whether in the circumstances the 
appellant can be said to have acted under 
grave and sudden provocation. The learn- 
ed Sessions Judge thought not. The testin 
all these cases is whether the provocation 
given wasin the circuinstances of the case 
likely to cause a normal reasonable man to 
lose control of himself tothe extent of in- 
flicting the injury or injuries that he did 
inflict. Taking allthe circumstances into 
consideration in this case, the fact of his 
daughter's abduction, the reasonable sus- 
picion of Khair Din being vonce:ned in 
the matter, thefoul abuse given to the 
appellant by Khair Din, the taunt of ab- 
ducing hissecond daughter and “the fact 
that the appellant had a weapon ready in 
hand, I consider that it may reasdnably be 
held that theact was committed under such 
graveand sudden provocation as would 
fall under Excep. 1 to s, 300, I would, 
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therefore, accepbihe appeal, alter the con- 
viction to cne under s. 304-I, Indian Penal 
Code, and reduce the sentence to five) ears’ 
rigor usimprisonment. 

Abdul Rashid,J.- I agree. 

N. - Appeal partly accepted. 


_ ALLAHABAD HIGH COURT 
Civil Revision Application No. 569 of 1933 
September 20, 1934 
Sunaiman, O. J, AND Racanpan SINGH, J. 

SUKH LAL—PLAINTIFF—APPLICANT 

ae VETSUS 
BHOORA—DEFENDANT—OPEOSITE 

- Party 

Limitation Act (IX of 19(8), Seh, I,Art. 15— Default 
clause- No waiver—Whole amount becoming due— 
duil to recover whole or part after expiry of period, 
if barr. d-- Waiver — Mere «mission to sue, if constitutes 
waiver within Art, 715—Fresh consideration, if 
necessary — Waiver, what amounts to. 

Where there has been no waiver of the benefit of 
ibe provisions of a default clause made by the credi- 
torand owing to a default the whole amount has 
become due anda suit is brought to recover either the 
whole of that amoynt oronly a portion of it after 
the expiry of three yearsfrom date of the default (or 
six years'if the deed be a registered one) then the 


‘whole claim is barred by timeand the creditor can- 


not be allowed to say that he should get a portion 
of that amount because his suit should be treated 
as one falling under Art, 74, Limitation Act. But 
waiver is to be pleaded snd proved by the creditor 
Jawahar Lal v, Mathura Prasad (1), followed. 
Abinash Chandra Bose v. Bama Bewa (2, and 
Man Mohan v. Durga Charan (3), relied on 

The words “waives the benefit” in Art. 45 do not 
mean the same thing as availing oneself of the 
equitable‘doctrine of waiver, for which either fresh 
consideration, a fresh agreement or something 
amounting to an estoppel is necessary. That doc- 
trine is invoked against a creditor, whereas the 
waiver of the benefit spoken of in Art. 75 is some- 
thing exercised for the benefit of the crecitor and 
not agairst him, The waiver therefore may be a 
purely onesided act and need not be for consideration 
proceeding from the deblor, The waiver may be 
by expression of an intention to waive the benefit 
either by communication tothe debtor or by any 
other overt act, Waiverisa mixed question of Jaw 
and fact and depends on the circumstances of each 
case, A mere inaction or omission to sue within 
the prescribed pericd cannot amount automatically to 
a waiver within the meaning of the third column 
of this Article, To hold so would make this article 
nugatory and the first portion of the column al- 
together superfluous, Then in every case where 
there has been an omission to sue there would 
necessarily be a waiver inferred as a matter of law 
and no further question of limitation would arise. 

C. R. App. against an order of the Small 
Cause Judge, dated August 18, 1933. 

Messrs. K. N. Aga and Din Dayal, for 
the Applicant. 


Mr. k. K.S. Toshniwal, for the Opposite 
Party. 
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Rachhpal Singh, J.—This is a revision 
application against an order passed by the 
learned Judge of Small Cause Court 
dismissing the suit instituted by the plaint- 
iff against the defendant. | 

The plaintiff-applicant instituted a suit 
against the defendant on foot of a simple 
money bond alleged to have been executed 
by him on June 25, 1925. This bond had 
been executed in favour of the plaintiff and 
his brother who is dead. Under the provi- 
sions of the bond in suit a sum of 
Rs. 600 was agreed to be paid by the 
defendant in instalments of Rs. 40 yearly 
within a period of ]5 years. There was 
a further stipulation to the effect that in 
case of default of any payment of any 
instalment the creditor would he entitled to 
recover the whole amount due nn the bond 
at once. 

The defendant denied the execution of 
the bond. The learned Judge has found 
that the execution of the deed by the 
defendant was fully proved. He further 
found that the defendant had made no 
payment towards the bond. He, however, 
came to the conclusion that the plea of 
limitation raised by the defendant was 
valid. He, therefore, held that the suit was 
not within limitation, because the plaintiff 
had not instituted it within a period of 
three years from the date of the default as 
provided for under the provisions of 
Art. 75, Limitation Act. The plaintiff has 
preferred this revision against the order 
of dismissal passed bythe learned Judge. 

The finding of the learned Judge of the 
Small Cause Court ihat the suitis barred 
has been challenged before us by the 
learned Counsel appearing for the appli- 
cant. A large number o. authorities were 
cited by him. After hearing the arguments 
of the learned Counsel I am of opinion that 
the view taken by the learned Judge of 
the Court below is correct. In Jawahar 
Lal v. Mathura Prasad (1), the question as 
to whether a suit instituted to recover 
some instalments, on the basis of a bond 
like the one before us and which was 
instituled morethan three years after the 
whole amount had become due was within 
limitation, came up for consideration before 
a Full Benchof this Court. The case-law 
on the point was exhaustively discussed by 
my Lord the Chief Justice and it was 
decided that unless there was a waiver, the 
suit would be governed by the provisions 
of Art. 75, Indian Limitation Act, and 


(1) 151 Ind. Cas, 585; A I R 1934 All’ 661; 7 RA 169: 
(1934) A L J 1035, 3 oe a 1T TED 
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would be barred. At p. 668* the following 
remarks were made by my Lord the Chief 
J ustice:— 

“To hold that, although limitation has run out 
under Art.75 which applied to the facts ofthe case 
the creditor can still fall back on Art. 74 would be 
tantamount to holding that the starting points of 
limitation for purposes of recovering one and the 
same amount are different when the claim is to 
recover the whole or when it is to recover a part 
of it. Tomy mind, when there is an option either to 
sue- for the whole or to wait and the creditor 
exercises the option the whole amount becomes due, 
and the question of aright to recover the instalments 
only does no longer arise. Cases where the whole 
amount has not become due, are, of course different, 
but where there isno question that the whole amount 
has become due by reason of the exercise of the 
option of the creditor, I am of opinion that the 
creditor cannot fall back on the alternative right of 
recovering instalments only after their successive 
dates.” 

King J., in thesame judgment made the 


following remarks at p. 676*:— 

“The suggested interpretation of Art. 75 involves 
the view that although the instalment bond contains 
a default clause which entitled the creditor to sue 
for the whole amount as soon as the default was 
made, neverthless it is open to the creditor tu 
ignore the default clause and to treat the bond as if 
it were a simple instalment bond governed by Art. 74, 
With all due rsepect I am unable to accept the 
suggestion as it seems to me that it conflicts with the 
provisions of Art. 75. If Art 75 applies to tke facts 
of this case as I think it clearly does, then we are 
bound to give effect to it even though it may result 
in hardship to the creditor.” 2 i 

At another place at p. 675* King dJ. 
observed: — 

“I think that too much has been made of the 
so-called ‘option’ given to the creditor in the present 
case The only option given is to sue for the 
whole sum either within the stipulated period or 
after it. It appears to me that this practically 
amounts to no option at all. I think if only 
amounts to this, that the creditor was to be entitled 
to sue for the whole sum even within the stipulated 
period as soon as default was made in the payment 
of two successive monthly instalments.” 

It may be remarked that the Fall 
Bench case did not involve the question 
of waiver. That has been made clear in 
the judgments passed by the three Judges 
who constituted the Full Bench. In the 
case before us the agreement, as already 
pointed out, was that as soon as there was 
a default the creditor became entitled to sue 
for the whole amount. Under the provi- 
sions of Art. 75 time would begin to run 
against him as soon as the default was 
made, He could have waived the benefit 
of this provision and in that case his suit for 
the recovery of the instalments would not 
have been barred by limitation, but before 
he can fall back upon the first clause in 
the bond entitling him to recover Rs. 
40 yearly, he had to decide as to whether 


*Pages of A, 1, R, 1934 All, [#d.} 
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or not he would exercise the option given 
tohimto sue for the whole amount imme- 
diately. If he did not waive that option 
and allowed a period of three years to pass 
after the date of the default, then he. cannot 
after the expiry of the period of limitation 
come and say now that he should be allowed 
to sue for the instalment or some of the 
instalments that remain still due. The 
reason is that by the time he instituted 
his suit for the recovery of some of the 
instalments his claim for the entire amount 
had become barred by limitation. I am’ 
therefore of opinion that the Full Bench 
ruling cited above is applicable to the case 
before us, unless the plaintiff can show that 
there was a waiver on his part. The learn- 
ed Judge of the Small Cause Court in his 
jadgment has stated that waiver was not 
pleaded, much less proved. Under these 
circumstances it must be held that the 
plaintiifa suit is barred by limitation. 
The learned Counsel appearing for- the 
applicant argued before us: that the mere 
fact that his client refrained from suing 
for the whole amount after the default had 
been made in payment of one of the instal- 
ments amounted to a waiver. I find my- 
self unable to accept this contention. 
There are a large number of decided cases 
in which it has been held that the mere fact 
that the plaintiff slept over his rights would 
not constitute a waiver in law. In Abinash 
Chandra Bose v. Bama Bewa (2), it was held 
that mere omissionto sue is not a waiver 
as contemplated by Ait. 75, Sch. I, Limi- 
tation Act. At p. 1013“ the learned Judge 
who decided the case remarked: ; 

“The law was clearly enunciated by Wilson, J. 
in Man Mohan v. Durga Churn (3) and we cannot 
improve upon the language which he employed. To 
hold that by merely doing nothing the plaintiff could 
give the go-by to the condition in the bond would, in 
our opinion, render nugatory the provisions of Art 75. 

The question as to whether.or not there 
has been a waiver is not a mere question 
of law. Its decision would depend on 
avariety of circumstances and the Court 
will have to decide whether, having regard 
to the evidence in each case a waiver -had 
been established or not. As in the case 
before us the learned Judge of the Court 
below has found that the waiver was not 
pleaded as that it wasnot proved; so it must 
be held that the claim of the plaintiff was 
rightly dismissed. Itherefore dismiss this 
application with costs of the respondent. 

(2) 4 Ind. Oas. 17:13 O W N 1010. 

(3) 15 O 502. 
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Sulaiman, C. J.- I concur, and would 
only like to add a few words, because some 
question has been raised as to what was 
decided by the majority of the Judges in 
the Full Bench case of Jawahar Lal v. 
Mathura Prasad (1). Several cases of this 
Court were cited by me inthe judgment in 
which Art. 75 had been applied to suits 
brought on the basis of bonds which con- 
tained a default clause. But it was never 
intended to be laid down, and was in fact 
not laid down, that whenever a suit is 
brought onthe basis of a bond, no matter 
for what relief, the mere fact that the bond 
contains a default clause would make Art, 
‘5 applicable to it. At p. 665* I took pains 
to point out that the mere fact that a bond 
contains a default clause of that nature 
would not necessarily make Art. Tò ap- 
plicable if the nature of the claim 
or the character of the suit be 
different, for instance where some other 
covenant in the document is being sought 
to be enforced or where the suit is brought 
for the recovery of the instalment that has 
fallen due and before there is such a default 
as makes the whole amount become due, 
In such cases Art. 75 would be applicable 
even though the bond contains a default 
clause. What was decided in the Full 
Bench case was that where there has been 
no waiver of the benefit of the provision of 
a default clause made by the creditor, and 
owing to a default the whole amount has 
become due anda suit is brought to re- 
cover either the whole of that amount or 
only a portion of it after the expiry of three 
years from the date of the default (or 6 years 
if the deed be a registered one), then the 
whole claim is barred by time and the 
creditor cannot be allowed to say that he 
should get a portion of that amount because 
his.suit should be treated as one falling 
under Art. 74. 

Inthe Full Bench case, the decision pro- 
ceeded on the assumption that there had 
been no waiver whatsoever of the benefit of 
the provision, and that the whole amount had 
become due and time had begun to run 
from the first default. It was accordingly 
held by the majority of the Judges that a 
creditor could not evade the law of limita- 
tion by saying that he would sue for portion 
only of the amount which had become due. 
Tosuch a case Art. 75 and that Article 
alone was applicable, for when once the 
whole amount has fallen due and there is 
no question of waiver, then no question for 
future instalments arises, and a suit can- 
~*Page of A 1 R 1934 All —[Hd] 
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not be maintained when brought after 
the period prescribed for such suits under 
Art. 75, Limitation Act, has expired, 

_ It was also pointed out by me in that case 
incidentally that for a waiver it is not 
necessary that there should be either a 
fresh contract between the parties or a 
fresh consideration proceeding from the 
debtor in order to bind the creditor by his 
choice, It seems to me that the words 
‘‘waives the benefit” in Art. 75do not mean 
the same thing as availing oneself of the 
equitable doctrine of waiver, for which 
either fresh consideration, a fresh agreement 
or something amounting to an estoppel is 
necessary. That doctrine is invoked against 
a creditor, whereas the waiver of the benefit 
spoken of in Art. 75is something exercised 
for the benefit of the creditor and not 
against him, The waiver therefore may 
be a purely onesided act and need not be 
for consideration proceeding from the debtor. 
The walvermay be by expression of an 
intention to waive the benefit either by com- 
munication to the debtor or by any other 
overt act. Waiver isa mixed question of 
law and fact and as pointed out by my 
learned brother it depends on the circum- 
stances of each case. 

It necessarily follows that a mere inaction 
or omission to sue within the prescribed 
period cannot amount automatically to a 
waiver within the meaning of the third 
column ofthis Article. To hold so would 
make this article nugatory and the first 
portion of the column altogether superfluous. 
Then in every case where there has been an 
omission to sue there would necessarily be 
a waiver inferred as a matter of law and no 
further question of limitation would arise. 
I do not think that this is the meaning of 
that word. There is abundant authority for 
the view that waiver is something more 
than mere inaction or omission But in my 
opinion it is not necessary that it should 
amount to any novation of contract or any 
new agreement for consideration or that it 
should be any other bilateral arrangement. 

By the Court.—The application is dis- 
missed with costs. 

D. Application dismissed, 
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LAHORE HIGH COURT 
First Civil Appeal No. 1749 of 1931 
March 12, 1934 
BHIDE AND Ranat Lat, JJ. 
MANMOHAN NATH DAR— 
PLAINTIFE—APPELLANT 


VETSUS 
RADHA KISHAN anp Sons DEFENDANTS 
— RESPONDENTS 

Promissory note—Haxecutant describing himself as 
proprietor of firm—Document executed on note paper 
with firms name and description— Whether suficient 
to hold firm liable on it. 

The mere fact that the executant of a pro-note 
describes himself as the proprietor ofa ' firm and 
the documentis written on a note-paper with tbe 
name and description of the firm printed on it is 
not sufficientto holdthe firm liable on the pro- 
note, The name of a person or firm to be charged 
upon anegotiable instrument must be clearly stated 
on the face or the back of the instrument, so that 
the responsibility ismade plain and can be in- 
stantly recognised, Sadasuk Janki Das v. Kishan 
Pershad (1), relied on. , 

F. C.A. from the decree of the Senior 


Subordinate Judge, Delhi, dated August 11, 
1931. 


Messrs. Vishnu Datta and Chandar Gupta 
for Lala Badri Das, R. B., for the Appel- 
lant. 

Messrs. J. N. Agarwaland J.L. Ka 4 
for the Respondents. 


Bhide, J.—This was suit for recovery 
of Rs. 5,565 due on a pro-note for Rs. 5,C00 
dated July 20, 192¢, by its summary 
enforcement under O. XXXVII Civil Prc- 
cedure Code, against a firm named Radha 
Kishen and Sons of Delhi through its two 
partners Sham Lal and Raj Kishen. The 
learned Senicr Subordinate Judge, who 
tried the suit foundthat Sham Lal alone 
was personally liable on ine pro-note and 
not the firm, and accordingly passed a 


decree against Sham Lal only. From this 
decision plaintiff has appealed. 
The pro-note in question (Ex. P 1) was 


written on a paper bearing the name of 
the fım Radha Kishen and Sons and its 
description as Sleeper and Timber Sup- 
pliers Government and Railway Con- 
tractors, in print atthe top, It was signed 
by Sham Lalin the following form:— 
‘Sham Lal. 
Pro. Radha Kishen and Son.’ 

The plaintiff's case was that ‘pro.’ 
asused above was the Latin word ‘pro.’ 
meaning ‘for’ and that Sham Lal had 
signed the note ‘for’ t.e, as an agent 
on behalf ofthe firm Radha Kishen and 
Sons. 

The defendants, on the other hand, con- 
‘tended that the word ‘Pro’ was merely 
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an abbreviation of the word ‘proprietor’ and 
there being nothtng on the face of the 
document to show that Sham Lal was 
signing as an ‘agent’ on bebalf of the firm, 
the pro-note was not legally binding 
the firm. 


There is no evidence on the record to 
show that the word ‘pro.’ is commonly 
used in the commercial documents in the 
sence alleged by the plaintiff. The ez- 
pression ‘pro.’ is, no doubt, used in that 
sense butit isnot the plaintiffs case that 
has been inadvertently used 
instead of ‘per pro’. The meaning of 
‘pro’. as used in the pro-note Ex. P. 1 
has, therefore, to be determined on the 
evidence produced in this case. 


The evidence produced by the plaintiff 
himselftells against him. Pandit Maharaj 
Kishen P. W. No. 1 who is a partner in 
the plaintiff firm and was a witness to 
the transaction states with reference to 
the pro-note that it was signed’ by Sham 
Lal. proprietor. Radha Kishen and Sons 
and was entirely in his (Sham Lal's) hand- 
writing. He does not say that the word 
‘pro’. was used in the sense of ‘for’ and the 
tenor of his evidence supports the defen- 
dants’ contention that ‘pro’ was merely 
an abbreviation for ‘proprietor’. The evi- 
dence of Harbans Lal P. W. No. 3, who 
also was present when the pro-note was 
written is more explicit.. He states that 
he would translate the word “Sham Lal, 
Pro. Radha Kishen and Sons” into 
Urdu as “Sham Lal Malik Radha Kishen 
and Sons”. Not a single witness produced 
by the plaintiff gave the interpretation 
now sought tobe placed on the word ‘pro’. 
It was some six months after these 
witnesses had appeared that plaintiff 
himself went into the witness box and 
offered that interpretation for the first time. 
In these circumstances little reliance can 
be placedon his evidence. Further, we 
find that when the pro-note was executed 
plaintiff himself gave a cheque to Sham 
Lal and in that cheque he clearly de- 
scribed him as ‘proprietor Radha Kishen 
aud Sons’ and the same description is to 
be found in the counterfoilof the cheque 


also. These documents were written at ` 


the same time as the pro-note and strongly 
support the contention of the defendants 
that in the pro-note also ‘pro’ was not 
used inthe sense of ‘for’ but merely as 
an abbreviation of the word proprietor. 
Nota single document has been proved 
in which the word ‘pro’ was usedin the 
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sense alleged by the plaintiff and was 
accepted as binding on the firm. 

The defendant's witnesses, on the other 
hand, have supported his contention that 
‘pro’ was used in the pro-note merely as an 
abbreviation of ‘proprietor’ and would be 
understood as such. Two ofthese witnes- 
ses appearto be quite disinterested and 
respectable, viz. Mr. J.G. Robert, Presi- 
dent of the Delhi Piece-goods Association, 
and Mr. G. Machintose of Messrs. Forbes, 
Campbell & Company. These witnesses 
have deposed that ‘pro. Radha Kishen 
and Sons’ as used in the pro-note Ex. P. 1 
would be understood by commercial 
men as equivalent to ‘Proprietor, Radha 
Kishen and Sons’, 

The learned Counsel for the appellant 
has referred to certain other documents 
executed by Sham Lal in which (‘pro’) 
is similarly used e. g., D. W. No. 4-1 and 
D. W.No.4-4; but no attempt has been 
made toshow that these documents were 
. infact executed on behalf of the firm or 
were accepted by the firm as binding 


” on it. 


In view of the above evidence, it seems 
impossible in the circumstances of this 
case to accept the plaintifi’s interpretation 
of the expression ‘pro. Radha Kishen and 
Company.’ The whole evidence on the 
record points to the conclusion that ‘pro’ 
as used in the expession ‘pro’ Radha 
Kishen and Sons’ in Ex. P-1 was not the 
Latin word ‘pro’ meaning ‘for’ but was 
merely anabbreviation of the word ‘pro- 
prietor’ and would be generally understood 
as such. 

The next point for consideration is 
whether the pro-note signed as it was by 
Sham Lal describing himself as proprietor 
of the firm Radha Kishen and Sons would 
be binding on the firm. Onthis question 
the authorities relied on in the judgment 
of the learned Senior Subordinate Judge 
viz., Sadasuk Janki Das v. Kishan Fershad 
(1), Sitaram Krishna Padhye v. Chiman- 
das (2), Jagan Cotton Trading Co., Lid. 
v. Jagodia Cotton Mills, Ltd. (3), and Duttan 
v. Marsk (4), seem to be conclusive. In 
view of these authorities it seems perfectly 

(1) 50 Ind. Cas, 216; 46 C 663; 461A 33; 21 Bom. 
L R 605; 290 LJ240; 17ALJ405; 25 MLT 
258; 36 MLJ 429; 1 UPL R (P 0) 37; (1919) M 
WN 310; 230 W N 937;10 L W 143; 12 Bur, LT 
169 (P O). 

(2) 115 Ind, Cas. 400; 52 B 640; 30 Bom, L. R. 1300; 
A IR 1928 Bom. 516 


. _ (3) 103 Ind, Oas, 629; 31 O W N683; 54 O 315; A 
I R 1997 Oal, 612 


(4) (1871) 6 Q B 361; 40 LJ QB 173; 4L T 
410, 19 WR 754, 
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clear that the expression ‘Pro. (Pro- 
prietor) Radha Kishen and Sons’ as used 
in the pro-note could only be taken as 


. descriptive of the executant Sham Lal 


and was not legally sufficient to fix any 
liability onthe firm Radha Kishen and 
Sons. As laid down by their Lordships of 
the Privy Council in Sadasuk Janki Das 
v Kishan Pershad (1), the name of a person 
or firm to be charged upon a negotiable 
instrument must be clearly stated on the 
face or the back of the instrument so that 
the responsibility is made plain and can 
be instantly: recognised. The mere fact 
that the name is disclosed in ‘some way’ is 
not sufficient. The other authorities are 
to the same effect. Consequently the mere 
fact that Sham Lal described himself as 
the proprietor of the firm or wrote on a 
note-paper withthe name and description 
ofthe firm printed on it cannot be held 
to be sufficient to hold the firm Hable on 
the pro-note. The learned Counsel for the 
appellant himself conceded in view of the 
authorities referred to above that if ‘pro’ 
were held to be an abbreviation for 
‘proprietor’, his client had no case. Inthe 
circumstances it is unnecessary to discuss 
the authorities any further. 

On the finding arrived at above no other 
points require decision in this appeal. I 
would accordingly dismiss the appeal, but 
as the respondents succeed merely on a 
technical ground, I would leave the parties 
to bear their costs in this Court. 

Rangi Lal, J.—I agree. 

N. Appeal dismissed, 


paman. 


LAHORE HIGH COURT 
Criminal Appeal No. 335 of 1934. 
April 20, 1934 
Din Muuaumap, J. 
ALLAH DITTA—Coxvict—~AppELLant 
versus 

EM PEROR—Rrasronpent f 
Penal Code (Act XLV of 1860), s3. 10J—Self-de- 
fence, extent of—Marpit brought about by deceased— 
Accused hitting rather harder in resisting the attask 
of the deceased—Right of private defence, if exceeded 
—Criminal trial—Evidence—Prosecution witness 

suppressing truth—Accused’s statement, reliance on, 
Where a manhas beenattacked by another man 
and uses a weapon such as a lathi, it is impossible 
to lay down with any sort of accuracy the extent to 
which the attacked person rightfully acta in his 
defence, Where ina marpit brought about by the 
illegal act of the dead person himself the accused 
while resisting the attack of the deceased happens to 
hit him on the head, rather harder than perbaps he 
intended to have done and thus kills him, he cannot 
be said tabe exceeding his right of self-defence and 
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should not be convicted. Ahmad Din v., Emperor 
(1) snd Chhattar v, Emperor (2), followed. 

. If itisonce found that the prosecution witnesses 
deliberately suppressed the part played by the 
deceased, there is every justification to rely on the 
statement of the accused person in this respect, 
especially when from the very first he had told the 
same ‘story and which in spite of the efforts of the 
Police to the contrary has subsequently been corro- 
borated by the medical evidence. 


Cr. A. from an order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 30 of the Criminal Procedure 
Code, Khanewal, District Multan, dated 
December 22, 1933. 

Mr. Shuja-ud-Din, for the Appellant. 

Mr. Ganesh Datta, for the Respondent. 

Judgment.—Allah Ditta alias Ditta, a 
Machhi of Chak No. 34-1 has been con- 
victed of an offence under s. 304, Indian 
Penal Code, by Thakar Lalit Chand, Sub- 
Divisional Magistrate, Khanewal, and sen- 
tened to five years’ rigorous imprison- 
ment. 


The facts of the case are these. The 
accused and the deceased were living in 
a bhent situated in the square belonging 
to Sultan Awan. On December], 1933, 
the accused brought aload of the branches 

` of trees for his goats. The deceased, also 
owned two lambs which began to browse 
“those branches. An altercation ensued 
between the accused and the deceased and 
they exchanged abuse on which it is alleged 
that Allah Ditta appellant went inside 
his hut and brought out a thick stick 
with a curved handle. Ghulam Hassan, 
the proprietor of the square, intervened 
but to no avail. Allah Dittais then said 
to have given a-blow-with a cudgel on 
Fetteh Sher’s head which felled him to the 
ground and caused his death at 2 A. M. 
on the night following. Allah Ditta was 
afterwards captured and brought to the 
thana where a report was lodged by 
Ghulam Hassan (P. W. No. 1) at about 9 
A. M. on December 2, 1933. The Sub- 
Inspector reached the spot immediately 
„afterwards and despatched the dead body 
to Khanewal for post mortem examination. 
‘Dr. Ram Narain, Assistant Surgeon, who 
performed the post mortem examination 
found a contused wound 3° X 2” onthe 
tight side of the head above the right 
ear resulting in the fracture of the skull. 
He examined the accused also on Decem- 
ber 7, 1933, when a request was made 
to the learned Magistrate to this effect 
` son his behalf. A contusion mark 2” X 2", 
seven or eight days old, was noticed 
on the right arm of the accused. The 
injury was simple and in the opinion of 
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the doctor waf caused by means of a 
blunt weapon. A 


Pe 


The learned Counsel for. tbe appellant =< 


has contended that the accused was. 
attacked first and was thus protected by 
the right of private defence. He urges 
that it was Fatteh Sher deceased who 
was at fault in the first instance. Al- 
though Allah Ditta remonstrated with him, 
and requested him to take away his lambs 
which were damaging his property, he did 
not pay any heed to his remonstrance; 
and when the accused persisted in his 
remonstrance he was given a blow by 
the deceased ; and in these circumstances. 
Allah Ditta was justified in inflicting a 
blow in retaliation. He relies on 
Ahmad Din v. Emperor 100 Ind. Cas. 
124 (1) and Chhattar v. Emperor 
(2) in support of his contention and 
urges that in thus inflicting a blow the 
accused did not exceed the right of 
private defence nor did he cause more 
harm than it was necessary to inflict for 
the purpose of defence. 

Now, the learned Magistrate has re- 
marked in his judgment that the prosecu- 
tion witnesses suppressed the truth and 
designedly concealed the fact of the injury 
inflicted by the deceased on the accused. 
He has also condemned in this respect 
the statement of the Sub-Inspector to the 
effect that although the accused invited a 
medical examination on the very first day 
when he arrived there, yet he was not 
sent to the doctor because no mark of 
injury was visible. : 

The learned Magistrate has, however, 
brushed this aside by merely remarking 
that such suppression of truth is unfort- 
unately very common and the people are 


“mot frank enough to admit the part played 


by them. This is very serious and I am 
not prepared to support the attitude 
taken by the learned Magistrate towards 
the suppression of the most material part 
of the case. If it is once conceded that 
before the accused struck a blow on the 
head of the deceased, he had inflicted an 
injury on the accused with a stick, it cannot 
at all be held that in retaliation the 
accused did anything more than what 
every reasonable man would do in the 
circumstances. The following remarks 
of Mr. Justice Young in Chhattar v. Em- 
peror (2), are quite applicable to the facts 
of the present case :— 


‘Where a man has been atiacked by another man 
(1) 100 Ind. Cas. 125; 28 Or, L J 202; AIR 1927 


Lah. 194, 
(2) A I R 1929 All, 897. : 


“4935 


and uses a weapon such as a lathi, it is impoesi- 
ble to lay down with any sort of accuracy the 
extent to which the attacked person rightfully acts 
in his defence. Where in a marpit brought about: 
by the illegal act of the dead person himself the 
accused while resisting the attack of the deceased 
happens to hit him on the head, rather harder 
than perhaps he intended to have done and thus 
kills him, he cannot be said to be exceeding his 
rights of self-defence and should not be con- 
victed,” : 

_ Similarly Agha Haidar, J., has observed 
in Ahmad Din v. Emperor (1): 

' “that in the excitement and confusion of the 
moment it is not to be expected that an average 
man would weigh the means that he intends to 


adopt at the spur of the moment for self-defence. 


in golden scales, though the counter-attack should 
not be out’ of all proportion to the force employed 
in the attack,“ 

I am entirely in agreement with this 
view of the law and as I have remarked 
above I do not consider in the circum- 
stances of the case that the accused has 
in any manner exceeded the right of 
private defence. If it is once found that 
the prosecution witnesses deliberately 
suppressed the part played by the deceased, 
there is every justification to rely on the 
statement of the accused person in this 
respect, especially when from the very first 
he had told the same story and which 
in spite of the efforts of the police to the 
contrary has subsequently been corroborat- 
ed by the medical evidence. 

3 I, therefore, accept the appeal and acquit 

im. 


N. Appeal accepted. 


ee, 


LAHORE HIGH COURT 
- Second Civil Appeal No. 1384 of 1933 
April 27, 1934 
Ranet Lat, J. 
Pandit TARA CHAND—P aintire — 
APPELLANT 
versus 
MAHAIN AND OTHERS—DRERNDANTS— 
RESPONDENT3 

Specific Relief Act (I of 1877), s. 5t—Injunction-- 
Suit for demolition of kotha after its completion, 
when lies. 

In the absence of delay or acquiescence on the 
part of the plaintif, a suit for mandatory injunction 
for demolition of a kotka lies even after its comple- 
tion, provided the suit is brought soon, Abdul Hus- 
sain v. Ram Charan (1), followed. 

S.C. A. from an decree of the Senior 
Subordinate Judge, Gurdaspur, dated April 
26,1933. ` 3 


~ Mr. Dev Raj Sawhney, for the Appellant. ` 


Mr. Mohsin Shah, for the Respondents. 
Judgment.— The _plaintiff-appellant’ 
claimed the land in dispute to be his pro: 
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perty and in his possession. He sued to 
obtain an injunction restraining the de- 
fendants from building on it and from 
interfering with his possession. The Courts 
below held that the defendants had built 
two kothas on the land before the institution 
of the suit and that a suit for an injunction 
did not, therefore, lie. The only question 
for consideration is whether the suit was 
properly dismissed on the finding of fact. 
arrived at by the Courts below. 

In the case reported as Abdul Hussain 
v. Ram Charan (1) a wall was constructed 
by the defendants on the land covering 
plaintiff's footings and after its completion 
a suit was brought by the plaintiff for 
trespass the plaintiff not having been guilty 
of delay oracquiescence. It was held that 
the proper remedy was by way of a 
mandatory injunction ordering demolition, 
of the defendants’ wall. In the present 
case the kothas were admittedly built 
shortly before the institution of the suit 
and it was, therefore, not necessary forthe 
plaintiff to bring a suit for possession. 
Section 54 of the Specific Relief Act, 
provides that when the defendant invades 
or threatens toinvade the plaintiff's right 
to enjoyment of property, the Court may: 
grant a perpetual injunction where the 
invasion is such that pecuniary compensa- 
tion would not afford adequate relief. A 
suit for possession would have been the pror 
perremedy only if the building had been 
constructed and occupied by the defendant 
long before the suit. In the present case 
the kothas in question were erected very 
quickly and the plaintiff came into Court 
without any delay. Under these circumstances 
he was not bound to sue for possession. 

I accept the appeal, set aside the decree 
of the lower Appellate Court and remand 
the case for a decision on the merits, 
Stamp in appeal to be refunded; other costs 
to be costs in the cause. 

D. Appeal accepted. 
Ç) 12 Ind, Oas, 459; 38 O 687; 16 OWN 313, 
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NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT 
_ Qriminal Revision Application No. 412 
of 1933 
February 19, 1934 

. Bose, A. J. C. = 
NATHOO VIJAIRAM GAOLI~—Appricant 
i ` versus Ey 

EMPEROR —NoN-ÅPPLIOANT 

` Penal Code (Act XLV of 1860), 3. 332—~Special’ 


ry 


bid 
pass obtained for liquér—Illiterate constable seizing 
at suspecting absence of certificate—Assault—Provoca- 
tion, if suifficient—- Sentence. 

A party of] villagers headed by the accused N. 
had decided on a feast. They. went to the trouble 
of obtaining a special pass from’Government for the 
purpose and’ paid for it like honest men. Two of 
their members went and fetched the liquorina 
bottle and a canister, and brought it back to the, 
village, Just as they were about, to hand it over to 
the expectant gathering assembled for the purpose, 
a police constable appeared, and froma distance of 
25 pacesitdld them. to stop, and asked them what 
they had in their hands, They took no notice but 
preceeded, on ‘their way. The constable then went 
upto them and stopped them in front of the place 
where their expectant companions were awaiting 
their liquor. The pass was shown and the constable 
was obviously told that everything was in order. 
But: he could not read and did not believe them ; 
he therefore told oneof the party to accompany him 
tò the Police station where he could get the ‘chitthi 
read. There was quite naturally a strong protest 
against.thia suggestion.. Theconstable then caught 
hold of the canister of liquor and was about to take 
it away ; ; 

Held,'that the provocation was both grave and 
sudden, when the surrounding circumstances are 
taken into:consideration. It istrue that the prestige 
of the police must be upheld, but there is another 
side to the picture. ‘The prestige of Government 
stands higherthan that of its servants. It iseven 
more important that the people of the land should 
feel they are being dealt with honestly and in “good 
faith, and not that their money is taken for passes. 
on the one hand and their liquor taken away from 
them with the other, : 
[While conviction was maintained, the sentence 
was reduced to fine imposed and imprisonment al- 
ready undergone. | g 

‘Cr. R. App. from an order of the Sessions 
Judge, Nimar, dated December 1, 1933. 

- Messrs. G. V. Deshmukh and G. R. 
Pradhan, for the Applicant. 

Mr. P. Lobo, for the Non-Applicant. 

Order.—This is one of those unfortunate 
cases of misunderstanding between the 
forces of law and order on the one hand and 
of perfectly peaceable citizens exercising 
rights which the State has given them on 
the other. A party of villagers headed by 
the accused Nathu had decided on a feast, 


‘and, as is usual on suck occasions, were 


looking forward to a convivial evening 
with a good round of liquor each to warm 
their hearts: a perfectly human ard under- 
standable weakness whichis not confined 
to humble villagers in this land, and more- 
over, one which Government itself counten- 
ances, and in a measure, encourages among 
them, They went tothe trouble of obtain- 
ing ‘a special pass from Government for 
the purpose and paid for it like honest 
men. Two of their members went and 
fetched the liquor in a ‘bottle and a can- 
sister, and brought it back to the village. 
‘Just as they were about to hand it over to 
the expectant gathering assembled for the 
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purpose, a Police constable appeared, and 
from a distance of 25 paces told them t9- 
stop, and asked them what they had in 
their hands. They took no notice but pro: 
ceeded on their way. The Appellate Court 
states “they took to their heels.” This is- 
incorrect. What P. W. No. 1, the con-- 
stable in question, says is: “The accused: 
Bandu and his companion did not .stop 
but kept on moving.” 
The point does not make much differ-: 
ence, but it does show that the accused act- 
ed throughout in a perfectly open and 
straightforward manner. The constable 
then, went up to them and stopped them in 
front of the place where their expectant 
companions were awaiting their liquor. 
Bandu showed him his pass, and the con- 
stable was obviously told that everything 
was in order. But he could not read and 
did not believe them; he therefore told 
Bandu to accompany him to the station 
where he could get the ‘chitthi' read. There 
was quite naturally a strong protest against 
this suggestion. The constable then caught 
hold of the canister of liquor and was 
about to take it away. 
Now there can be no doubt that he had 
the right to do that and that he was acting 
in the discharge of his duties. But the 
indignation of the others is more than 
understandable. It was a situation in- 
which hot words were inevitable, and, as:is 
only too usual in such circumstances words! 
led to blows, The unfortunate constable 
was beaten, and beaten somewhat tho- 
roughly, though the injuries are not those 
of grievous hurt. If the victim had not 
been a constable acting in the discharge of 
his duties the matter would have fallen 
under s. 334, for there can be no doubt 
that the provocation was both grave and 
sudden, when the surrounding circum- 
stances are taken into consideration, 
Situations of this kind; which areas un- 
fortunate as they are understandable, are 
usually dealt with leniently in other parts 
of the world: and even in India among 
classes who are more well-to-do. Usually 
they end in mutual apology and do not 
find their way into the Courts. I do not 
see why similar considerations should not 
be applied: to these humble villagers who 
are less enlightened and less able to under- 
stand. ; 
I fully endorse the remarks of the learned’ 
Sessions Judge that the prestige of the` 
Police must be upheld, but there is another 
side to the picture. The prestige of Govern- 
ment stands higher than that of its serv- 


~ 
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ants. Itis even more important that the 
people of the land should feel they are be- 
ing dealt with honestly and in good faith, 
and not that their money is taken for passes 
on the one hand and their liquor taken 
away from them with the other. Of course 
they should have understood the position 
and should have gone to the station, but 
as Lord Macnaghten once said in the 
House of Lords “thirsty people want beer, 
not explanations.” Therefore while entirely 
endorsing the action of the unfortunate 
constable and commending him for his 
courage in doing his duty in the face of 
an impossibly difficult situation, and while 
maintaining the conviction, I reduce the 
sentence of the accused to the fine already 
imposed, and to the period of imprisonment 
already undergone. It comes to two mon- 
ths. I consider that enough. 
D. Sentence reduced. 





LAHORE HIGH COURT 
_, Civil Miscellaneous No. 187 of 1934 
Civil Appeal No. 1902 of 1933 
May 3, 1934 
Anput RASHID, J. 
CHAJJU. MAL AND OTAER9—DEFENDANTS: 
-—-PETITIONERS . 
versus , 
MULTAN SINGH AND OTHERS — PLAINTIFF 
B — RESPONDENTS 
Civil Procedure Code (Act V of 1908), O: XLI, 
r. 5—Stay of execution pending appeal—When grant- 


ed, . : 

Under O. XLI, r, 5, Civil Procedure Code, no. order 
of stay of execution during the pendency of an 
appeal can be made unless the Court is satisfied that 


tt 


substantial loss may result to the applicant and this” 


rule, applies. to immovable. equally with movable 
property. 

Where the land, the subject-matter of appeal, was 
under a permanent lease, at a uniform rent and the 
respondents owned landed house property and were 


prapared to give adequate security for restitution in ` 
reversed on, € 
, entitled to 


case the decree in their favour 
appeal: , i 

Held, that itcould not be said that substantial loss 
would result to the applicant if the'execution were not 


was 


-~ stayed, Dhera Mal v. Haidar Shah (1) and Rajendra 


Singh v... Umrao Singh (2),, followed, 


v. Dami (4), explained. 
Petition under XLI, r. 
Civil Procedure Code, praying that execu- 
tion ‘of the decree. for possession of mesne 
profits ‘and costs of the suit may be stayed 


subject to such order as to security, 
ete, : 

Mr. J. N. Aggarwal, for the Peti- 
_-tioners, 


Mr. Kishan Dayal, for the Respond- 
ents, 


* 


CHAJJU MAL V. MULTAN SINGH ` 


Ghulam ., 
Mustafa Khan v, Ghulam, Nabi (3) and Fateh Khan,. 


5 and s. 151,, 


213° 


Order.—The defendants-petitioners were 
in possession of certain land as mortga- 
gees. The plaintiffs instituted a suit on 
January 17, 1931, for possession of this 
land and for mesne profits. A decree for 
possession of the land in dispute and for 
Rs. 7,860-6-0 as mesne profits was passed 
in their favour on October 30, 1933, on 
the ground that the mortgagees had failed 
to prove necessity for the mortgage and. 
that it was not in any way beneficial to 
the minors’ estate. Against this decree 
the defendants petitioners preferred an 
appeal to this Court which has been ad- 
mitted to a Division Bench. They also 
obtained an ad interim order staying 
further ‘execution proceedingson March 9, 
1934. The respondents have now appeared 
to show cause why execution proceedings 
should not be stayed till the decision of 
the appeal and it has been strenuously 
urged on their behalf that there is no 


proof that the petitioners will suffer 
substantial and irreparable loss if 
possession of the property is deli- 


vered to the respondents and that, there- 
fore, the petitioners are not entitled under 
O. XLI, r. 5, Civil Procedure Code, to 
have further execution proceedings stayed. 
It was held in Dhera Mal v. Haidar Shah 
(1), that under O. XLI, r. 5, no order of 
stay of execution during the pendency of 
an appeal can be made unless the Court 
is satisfied that substantial loss may result 
to the applicant and this rule applies to 
immovable equally with movable pro- 
perty. It was observed in Rajendra Singh v. . 
Umrao Singh 61 Ind. Cas.827 (2),that the most 
important thing which the Court ought to 
bear in mind before making an order for 
stay of execution is whether the party ap- 
plying for stay has succeeded in showing - 
that substantial loss will result if the 
order is not made. Every decree-holder is 
the fruits of his decree as. 
quickly as possible. There must be suffici- : 
ent cause for depriving him of such fruits t 
even temporarily. To the same effect is . 
Ghulam Mustafa Khan. v. Ghulam Nabi. 
53 Ind. Cas, 442 (3). 


Reliance was placed by the learned 
Counsel for the petitioners on Fateh Khan . 
v. Dami (4). That ruling, however, does. 
not lay down any inflexible rule, and it 


(1) 61 Ind. Oas. 77; 2 Lah. 61; 67 P LR 121; AT 
R 1921 Lak. 24. 

(2) 61 Ind. Cas. 827. 

3) 58 Ind. Cas. 442. 

tay 99 Tnd. ‘Cas, 767; A 1 R 1927 Lah, 169; 9 Lah. L-- 


J 130, 


214. 


was observed therein that every case must 
be.decided with due regard to the circumst- 
ances’ established on the record. The 
land in dispute in the present case is 
under a permanent lease at a uniform 
rent. The respondents have filed an 
affidavit showing that they pay Rs. 2,200 
as land -revenue and are proprietors of 
5,000 bighas of land and own considerable 
house and shop property. In these cir- 
cumstances I hold that it has not been 
established that the petitioners will suffer 
any substantial and. irreparable loss if 
further - execution proceedings are not 
stayed. < 

. The respondents are prepared to give 
adequate security for restitution, in case 
the decreein their favour is reversed on 
appeal. For the reasons given above I 
dismiss this petition with costs, and direct 
that execution shall proceed as soon as 
the respondents have provided security 
to the satisfaction of the executing Court 
for restitution. The ad interim order dated 
March 9, 1934, is discharged. 

D. Petition dismissed. 





ALLAHABAD HIGH COURT 
-First Civil Appeal No. 427 of 1930 

February 7, 1934 

_+  NIAMAT-ULLAH AND BENNET, Jd. 

MOHAMMAD ABDUL KARIM— 

ot PLAINTIFF—APPSLLANT 

SF VETSUS 

<: MOHAMMAD YASIN AND ANOTHER 

— DEFENDANTS — RRSPONDENTS 

Patents and Designs Act (II of 1911), ss. 2 (14) 
(b), 53, 46 (1) (3)—‘To acquire a design’, meaning 
of -Suit for infringement 
design is registered— Whether defendant can plead 
that plaintiff was not proprietor of design—Entry 
that plaintiff is proprietor of registered design— 
Whether prima facie evidence to that effect. 

‘To acquire a design’ within the meaning of 
s,“2 (14) (b)ofthe Patents and.Designs Act means 
the: -transfer of proprietary rights inadesign and 
not merely learning a design. 

Where the plaintiff, a manufacturer of trays of 
brass, who had got a certain design registered 
under -the Patents and Designs Act, sued the 
defendants for infringement, under 
8.53 of the Act: 

Held, that the defendants could plead that the 
plaintif was not the author of the design and 
that he had not acquired it from any one with rights 


of the author in the design and that the design was 
the regis- 


apparently 


a common one fora long period prior to 
tration. , ` 2 TRG ¢ 

The languagein s. 46 (1) implies in the words 
“addresses of proprietors of registered designs" 
that there is an entry thatthe plaintiff is the 
pooper ‘the registered design in question, and 


y sub-s,3 of8;46 such an entry is prima facie — 
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evidence to that effect. That is, there isnot under 
the Act conclisive. proof from the entry that the 
plaintiff is the proprietor ofthe design but there is 
prima facie evidence that heis the proprietor. 


F. C. A. from. the decision of the Dis- 
ma Judge, Moradabad, dated July 24, 
1930, 

Messrs. P. L. Banerjee and Shabd Saran, 
for the Appellant, 

Mr, S. N. Seth, for the Respondents. 

Judgment.—This is a first appeal 
brought by the plaintiff whose suit has been 
dismissed by the Court of first instance, the 
District Judge of Moradabad. The plaint- 
iff sued on the ground that he was in pos- 
session of a certificate granted by the Con- 
troller of designs, dated August 17, 1929, 
certifying that a design No, 45516 had been 
registered in respect of ihe application of 
such design to trays of brass or other suit- 
able metal under the Indian Patents: and 
Designs Act of 1911. The photograph 
which is attached shows a large brass tray 
and the agents for the applicant specified 
the novelty by stating: “The novelty of the 
design lies in the grooves along the sides 
of the tray”. The plaint set forth that the 
defendants had also begun to manufacture 
big traysof this design and that the 
plaintiff had given thema notice but that 


they paid no heed. Paragraph 5 of the 
plaint stated: . 
“According to the certificate granted by the- Oon-- 


troller of Design the plaintiff alone is entitled to 
manufacture big trays approved of for five years 
commencing from September 17, 1929.” 

The plaintiff prayed for the relief of in- 
junction. to restrain the defendants from 
manufacturing and selling big trays of this ` 
design and for a sum of Rs. 200 damages, 
The plaint did not set out under what Act 
and section it was brought but apparently : 
it was brought under s.53 of Act II of 191], . 
thePatents and Designs Act. Learned” 
Counsel argued that the Amending Act of 
1930, would apply, but that Act did not - 
come into force until July 1, 1930,-° 
under s. 1 (2) and the plaint was brought . 
on April 22,1930. The plaint, therefore, 
comes under the Act II of 1911, and not - 
under the Amending Act. A 

In the written statement it was admitted | 
that the plaintiff had got this design , regis- 
tered and it was claimed that the invention 
of the plaintiff had no utility, and that it 
was not anew invention or design atthe ` 
dateof the application for registration. 
Further thatthe applicant was not the 
principal or first inventor of the design and - 
he -had knowingly and fraudulently includ- 
ed in the application a design which is at. 


„ concluded that a suit under s. 53 of 


whe 
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least over 50 years old and which had been 
publicly manufactured and: used and sold 
in thousands within British India by 
scores of people. The following two issues 
were framed:— Wea he 

“(1) Would the certificate of design be liable to 


revocation under s. 26, cls. (l) (a) or (b) or (c)or 
e)?” 


“(2) To what damages is the plaintiff entitled?" 

It is clear that there was a certain amount 
of confusion in the minds of learned Counsel 
as they applied s. 26, which only applied to 
patents and not to registered designs. In 
Act II of 1911 the first part up to s. 42 
refers to Patents, and the second part from 
s. 43 tos.54 refersto Designs, and the 
third partis general. Bys. 29 (2)it was 
provided that 

“every ground on which a patent may be revoked 


under this Act shall be available by way of defence 
to a-suit for infringement.” 


The defence, therefore, and the Court, 
were apparently under the impression at a 
time the issues were framed that this sec- 
tion would apply and that, therefore, the 
first issue wasframed in the manner in- 
dicated as a short way of summarising the 
points which had been raised inthe writ- 
ten statement. .The attitude taken up by 
learned Counsel for the plaintiff was stated 
in the judgment: 

“That these issues were irrelevant and that he 
was entitled to succeed on the plaint andthe writ- 


ten statement as they stood and that evidence was 
unnecessary.” 


That has been the attitude of learned 
Counsel for the plaintiff in this Court. 
lower Court, however, heard the evidence of 
the partiesand gave adecision on the 
questions of fact raised in ihe first issue 
as well as on the question of law. The 
lower Court found as a matterof fact that 
the plaintiff was not the author of the 
design and that he had not acquired it 
from anyone who had the rights of an. 
author in the design and that the design 
wasa common oneforalong period prior 
to registration. Therefore, the lower Gourt- 
the 
Act would not lie because the plaintiff was 
not the proprietor of the desiga. 


> The first ground of appeal states: 
“Because the plaintiff having’ got the design in 
dispute duly registered at the Patent Office - and 
being the holder of a certificate of registration 
granted to him asthe proprietor of the design was 
“registered proprietor of the design” within the 
meaning of the expression used in s, 53 of 
Patents and Designs Act.” 
The third ground stated: 
“Because no question was raised or could be 
raised by the defendants that the plaintiff was not 


the 


a registered proprietor of the design in dispute and 
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on their admission thatthey were using the design 
in spite of plaintiff's registration, his suit should have 
been decreed for damages and injunction against 
the defendants.” 


This wasthe main argument addressed 
tous. Theview which the learned Counsel 
took was that where a suit is brought 
under s. 53 of the Patents and Designs Act 
of 1911, it is not open to the defence to raise 
any question of the nature pleaded in the 
written statement in this case, buithat the 
fact that the plaintiff is the registered pro- 
prietor of the design is shown by his certi- 
ficate and that that is conclusive proof of 
the fact that he isa registered proprietor 
for the purpose of s. 53. Learned Counsel 
points to s. 64 of the general portion of the 
Act which provides for any person making 
an application to the High Court for recti- 
fication ofthe register of patents or of. 
designs onthe ground that any entry was 
wrongly made. Under this section no doubt 
if would be open to the defendants to 
make suchan applicationon the grounds 
they alleged. The contention of learned 
Counsel was that this is the only remedy 
open to them and that ifthey made no 
such application they cannot urge these 
grounds. Learned Counsel dwelt on the 
point that s. 29 specifically provides for a 
defence on these grounds in the case of 
patents, and heargued that as there is no 
section in regard to designs correspond- 
ing tos. 29in regard to patents, there- 
fore, the Actdoes not contemplate such a 
defence in the case of registered designs. 
We consider- that the specific s. 29 (2) 
exists in the caseof patents because the 
language used in s. 29 (1) differs from the 
language used in s. 53. In 9.29 (1) the 
words are: 

“A patentee may institute a suit 
Court, etc.” 


The Act defines a“pitentee”ins. 2 (12) 
as “the personfor the time being entitled 
to the benefit of a patent”, andin sub-s. (11) 
a “patent” is defined as “a patent granted 
under the provisions of this Act”. Thereis 
nothing, therefore, in the definition of 
“patent” or “patentee” which implies an in- 
vention. That provisionin regard toin- 
vention is found in s.3 which deals with 
the application fora patent. Now s. 
with which we are concerned, does not con- 
tain any similar language but it refers to, 
in sub- (2) (a), “the registered proprietor", 
and in sub-s. 2(b) to ‘‘the proprietor’. 
The definition of ‘‘proprietor’ is not merely 
a person registered underthe Act as pro- 
prietor but in s. 2 (14) the definition is 


ina District 


216 


as follows:— 

“Proprietor of anew and original design”: 

“(a) Where the author of the design, for good. 
consideration, executes the work for some other 
person means the person for whom the design is 
so executed; and 

(b) Where any person acquires the design or 
the tight to apply the design to any article, 
either exclusively of any other person or otherwise 
means, in the respect and to the extent in and.to 
which the design or right has been so acquired; 
the person by whom the design or right is so` 
acquired; and i 

(c) inany other case, means the author of the 
design; and where the property in.or the. right 
to apply, the design has devolved from the, 
original proprietor upon any other person, includes 
that other person.” 5 


: This definition implies that the proprie- 
tor must be the author or one who has 
acquired the design from the author or a 
person on whom such rights have devolved. 
For: this reason because the term ‘‘proprie-' 
tor” is defined as involving authorship it 
was not necesssry in our Opinion to make 
a specific provisionin s. 53 similar to the 
provisicn in s.29 (2). 


It appears tous that the words “‘register- 
ed proprietor” which are nowhere defined 
inthe Act may be interpreted in two ways. 
According tothe ground No, 1 of appeal 
learned Counsel desires to interpret the 
words ‘‘registered proprietor” merely as a 
person who has been registered as a pro- 
prietor. There is no definition inthe Act. 
that “registered proprietor’ can bear this 
meaning, nor has learned Counsel shown 
that in anyother case involving the word 
“registered” such a result follows. For 
example in the case of the Registration 
Act where a sale-deed is registered. This. 
does not imply that the document is a sale- 
déed. It is open to challenge in Court that 
a document registered as a sale-deed is not 
in fact a’sale-deed but is a deed of gift or, 
something else. Similarly where there is 
registration of a firm, it may be shown that 
what has been registered is not a firm 
but a single individual. Further where. 
a proprietor has his name entered in the 
khewat he may be considered as a regis- 
tered proprietor, but that only in certain 
Gases in Revenue Courts raises a presump- 
tion that he is a proprietor and it is open 
to challenge in a Civil Court. 

The other meaning to be attached to the 
words “registered proprietor” is a person 
who is in fact the proprietor and who 
has also been registered as such. This 
we consider is the natural meaning to 
attach to these -words. At this stage 
Yearned Counsel advanced an argument 
that if this meaning were correct the 
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proprietor of a design would obtain no 
benefit from registering it. This is not 
correct. The proprietor of a design apart 
from the Act and apart from registration, 
has no right to prevent any other persons 
from using that design. It is only when 
he registers his design that he obtains, 
such a right. If he is a proprietor and 
if he registers his design, firstly under 
s. 47 (1) he has copyright in the design’ 
for five years from the date of registra-: 
tion.. Secondly, under s. 53 (1) it is un-. 
lawful for anyone else to use a design 
for that period, and thirdly, under s. 53: 
2), he may recover damages or get an 
jnjunction against such persons. Fourthly,’ 
under s. 46 (3) there is a prima facie 
presumption that he is a proprietor. 
Learned Counsel contested this last point 
and urged that this provision would not 
apply to the question of proprietorship. 
His argument was that under s. 46 the. 
only matters which are entered in the 
register are the addresses of proprietors 
of registered designs, notifications of as- 
signments and of transmissions of registered 
designs, and such other matters as may 
be prescribed by therules. But we con- 
sider that the language in s, 46 (1) 
implies in the words “addresses of prop- 
rietors of registered designs” that there 
is an entry that the plaintiff is the prop- 
rietor of the registered design in question, 
and under. sub-s. 3 of s. 46 such an entry 
is prima facie evidence to that effect. 
That is, there is not under the Act con- 
clusive proof from the entry that the 
plaintiff is the proprietor of the design 
but there is prima facie evidence that 
he is the proprietor. The plaintiff, there- 
fore, has the advantage that in a case 
like the present if no evidence at all 
is given then the certificate is sufficient, 
evidence that he is the proprietor. In. 
the present case evidence on both sides 
has been given and therefore it is, a 
question for the Courts to weigh that evi- 
dence and come to a finding. 
English Act, the Patents and Designs Act 
of 1907, is precisely similar to the Indian 
Act IL of 1911 in its provisions. Learned 
Counsel referred to Smith v. Grigg Limited 
(1). That was an application for an 
interlocutory injunction and the question. 
before us was mentioned as to whether 
the defence as regards the validity of the 
registration of a design could be raised. 


mi 


Ta 


ah 


The ~ 


But no opinion was given by the learned ~ 


+ Q) (1924) 1K B 655; 93 LIK B 237; 40T L R 
248; 689 J 561; 130 L T 697, 
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Judges on that point. As a matter of 
practice in England it is apparently usual 
for the defence to make an application to 
the Court similar to the application under 
s. 64 of the Indian Act for rectification of 
the register. That proceeding is no doubt 
convenient in England because the Court 
hearing the suit for infringement is the 
same Court to which such an application 
can be made. In India it is not the same 
_ Court because a suit under s. 53 is 

brought in the District Court and the 
application under s. 64 must be made 
in the High Court. It is obvious there- 
fore, that it would be highly inconvenient 
if it were necessary for the defence to 
make an application under s. 64 in this 
Court and ask that the matter should 
then be sent to the District Court for 
enquiry in order that they should put 
forward their defence. We do not think 
that this is the intention of Act IL of 
1911. iii 

The matter had once been before 
this Court in Bahal Raiv. Sumer Chand 
(2). ‘That case was under the former Act, 
Act V of 1888, but the provisions of that 
Act’ were very similar with a slight 
difference. In that.case the plaintiffs who 


were manufacturers of Farrukhabad cur-, 


tains had got a certain design registered 
and proceeded tosue the defendants for 
infringement, and the defence was that 
the defendants had been previously making 
curtains before registration and that the 
design was not a new one and two years 
before registration the design had been, 
published in British India by a merchant 
in Bombay receiving a copy of the design 
which was an Italian one by post from 
London. Under these circumstances a 
Bench of this Court held that the defence 
had been established and that the plaint- 
iffs failed to show that they were the 
Proprietors. On p. 498* it was stated : 

“A further requirement is that the design shall 
bea new and original design.. It is perfectly 
manifest from the evidence that this design is 
not a new and original design. The fact that, 
it was in the possession of Jehangir Framji in, 
1897, two years before the registration of the 
design by the plaintiffe, is conclusive evidence on 
this point.” | vo . 

Now in Act V of 1888 there was a 
slight difference in regard to the word 
“proprietor.” In s. 91 (1) there was provi- 
sion similar in effect to the present s. 43 
for an application for registration of designs 
and it was stated: 

“Any person whether a British subject or not 

(2) 25 A493: A W N 1903, 95. 

_ *Page of 25 A,—[Hd.| 
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claiming to be the proprietor of any new and 
original design not previously published in British 
India may apply to the Governor-in-Oouncil for 
an order for the registration of the design.” 

In s. 43 (1) of the present Act it is 
stated : 

“The controller may on the application of any 
person claiming to be the proprietor of any new 
or original design not previously published in 
British India register a design under this part.” 

In Act V of 1888, s. 50 (3) stated : f 

“The author of any new and original design 
shall be considered the proprietor thereof, ete.” 


"The definition in Act II of 1911 is similar 
and in place of “proprietor thereof” we 
have a definition of “proprietor of a new 
and original design.” We consider that 
no substantial change was intended by 
this alteration in the Act. No importance 
thereforé can be attached to this alteration. 
The ruling of this Court in Bahal Rai v. 
Sumer Chand (2) appears to us to apply 
with equal force to the law as it now 
stands in Act II of 1911. We see no 
reason to differ from that ruling which 
clearly laid down that the points pleaded 
in the written statement are points which 
can be raised in a suit like the present. 


Therefore, we consider that the points of 
law raised for the appellant are 
incorrect, . 


We now come to deal with the appeal 
on the facts, In our opinion it was for 
the defendants to show that the plaintiff 
was not the proprietor of the registered 
design in question. The defendants called 
evidence to show that this design had been 
commonly used in Moradabad for 20 years. 
Evidence to this effect was given by the 
defence witnesses Prem Prasad and Nazir 
Husain. Evidence was given by Liaqat 
Ali and by Nasir Khan to the effect that 
articles of this design had been made and 
sold for a period of 14 to 16 years. 
Evidence was given by Ram Narain to 
the effect that this kind of tray had 
always been made in Moradabad, and 
that all the brass-workers’ shops in 
Moradabad, of which there are a large 
number, had been making such trays. 
This, witness had been in business for 
14 or 15 years. Onthe other hand, the 
plaintiff relied on the evidence of his 
father which was to the effect that his father 
had a factory goingon for 30 years and it 
was the first to make a “Jaipuri kamrakhi 
thal” in Moradabad. He goes on to say: 
“I have been making thals 30 years”. 
He does not say that he had been making 
this kind of tray for 30 years. In cross- 
examination he states: 

“People began to make these thals two or three 
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years ago.....About 8 or 10 years after I started 


making these thals others learnt to make them and 
began to make them." MEN 
‘This statement shows that the plaintiff's 
father first began to make these trays 
10or 13 years ago. That is a period 
which is less than the period indicated 
by the defence evidence of 20 years ago. 
The next point isin regard to the author- 
ship of this design. In a question tothe 
Court the plaintiff's father stated: 
1 “J learnt from my brother Muhammad Husain; I 
cannot say where he learnt, perhaps he thought 
of them himself, I do not know why these thals 


are known as Jaipuri.” 

He then added: “I have been making 
these particular thals 30 years.” This 
last observation is contradictory to what 
he had stated in cross-examination. Now bhe 
fact that the witness learnt from his 
‘brother does show that the witness was not 
the author. Inregard to whether his brother 
was the author, the witness says that 
he does not know where his brother 
learnt and perhaps he thought of them 


himself, This is no evidence what- 
ver that his brother was the 
author of the design. The brother is 


dlive and he has not been called as a witness. 
Learned Counsel relied on a certain 
document by which he said the brother 
Muhammad Husain had assigned the 
design to the plaintiff. When this docu- 
ment of January 7, 1930, which is subsequent 
to the registration on August 17, 1929, 
was examined, it appears that it is not 
a deed of transfer at all but it is an 
undertaking by Muhammad Husain that 
he will not manufacture these trays without 
putting the mark of the plaintiff on the 
trays. Further the document states: “I 
learnt the manufacture of the trays from 
Abdul Karim (the plaintiff)” This sup- 
plies a reason why Muhammad Husain 
was not produced asa witness. He would 
have been confronted with this previous 
statement that he himself had learnt from 
the plaintiff the manufacture of these 
frays and, therefore, he could not have 
stated that he was the author of the 
design or if he had stated that, it would have 
been improbable that that statement would 
have been accepted. Under these cir- 
cumstances it is clear that the plaintiff 
has failed to prove that Muhammad 
Husain was the author of the design or 
that the plaintiff or his father had acquired 
the design from Muhammad Husain. In 
our opinion, to acquire a design within 
fhe meaning of s.-2 (14) (b) means the 
transfer of proprietary rightsin a design 
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and not merely learning a design. For 
all these reasons we consider that the 
defence has been established and that 
on present suit of the plaintiff must 
ail. ; 

Accordingly we dismiss this first appeal 
with costs. 

N. Appeal dismissed. 





LAHORE HIGH COURT 
Criminal Appeal No. 173 of 1934 
April 30, 1934 
Din MOHAMMAD, J. 
Musammat JANTAN—APppELLANT 
versus | 
EMPEROR—RESPONDENT | 

Penal Code (Act XLV of 1860), s. 376 -Rape—Vulval 
penetration, sufficiency of for offence—Rupture of 
hymen, if necessary, 1 

There is a distinction between vulval penetration 
and vaginal penetration. It is not necessary that 
the-hymen should be ruptured in every case. In 
order to constitute rape the statute merely requires 
medical evidence of penetration, and this may occur 
and the hymen remain intact. 

Cr. A. from the orderof the Magistrate, 
First Olass, Dera Ghazi Khan, dated 
January 10, 1934. 

Mr. Nazir Hussain, for the Respondent. 

dJudgment.—Hamid was sent up under 
s. 376, Indian Penal Code, to the Court 
of the Magistrate First Class at Dera Ghazi 
Khan exercising enhanced powers under 
s, 30 of the Code, of Criminal Procedure. 
He has been found guilty of the offence 
with which he was charged and sentenced 
to seven years’ rigorous imprisonment. 
His wife Musammat Jantan was also 
tried along with him under gs. 376-114 
and 342, Indian Penal Code, but curiously 
enough she has only been fined Rs. 25 
although the learned Magistrate has found 
her guilty of the offence with which she 
stood charged. Both have appealed through 


Jail and the learned Assistant Legal 
Remembrancer has appeared for the 
Orown. : 


The circumstances which led to this 
trial are these. On September 23, 1933, 
Musammat Jantan went to the house 
of Musammat Sabul (P. W. No. 3) and 
asked her to help her in sorting the dates, 
She agreed after some protest and came to: 
her house accompanied by her younger sister 
Musammat Chanan and her cousin Musam- 
mat Jantan, After she had been there 
for some time, it isalleged that Musammat 
Jantan accused took all the three girls 
with her in a room of her house where 
Hamid accused was found sitting. As 
soon as they entered the room, Hamid is 
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said to have pounced upon Musammat 
Sabul and committed an indecent assault 
on her in spite of the remonstrances of his 
wife and the protestations of the other 
two girls. He, however, threatened them 
and itis alleged that Musammat Jantan 
walked out in the company of the two 
girls and shut theouter door. Musammat 
Sabul states that Hamid threw her on the 
ground, removed her lcin-cloth and thrust 
his organ in her private parts. After 
discharge he is said to have cleaned his 
private parts with the loin-cloth of Musam- 
mat Sabul. Her cries as well as the cries 
of the two girls who were sitting outside 
the room attracted some neighbours to the 
scene of occurrence who found Hamid 
standing inside the room in a defiant attitude 
and also saw Musammat Sabul in a very 
pitiable condition, Her father who was 
absent from the house at the time when 
Musammat Jantan accused had gone to 
fetch her arrived later and when he was 
apprised of this incident he proceeded to 
the Police Station and lodged the first 
information report at 8 o'clock the same 
evening. The Police took into possession 
both the loin-cloths of Musammat Sabul 
and the accused and sent Hamid to 
Dr. Daulat Singh, Sub-Assistant Surgeon, 
and Musammat Sabulto Dr. Rudar Datt, 
Assistant Surgeon, for medical examination. 
Dr. Daulat Singh found 17 injuries on 
the. person of the accused including some 
scratches, bruises and contusions; and Dr. 
Rudar Dutt noticed contusion and redness 
on the inner side of labia minora of 
Musammat Sabul. Slides were also taken 
by him from Musammat Sabul’s vagina 
and forwarded to the chemical Examiner 
but no semen hasbeen detected on them. 
Her hymen was found intact and according 
tO this doctor the injuries found on her 
private parts could be caused by introduc- 
tion of male organ or otherwise by the 
introduction of some hard substance into 
labia minora but he was of opinion that 
į. no penetration had taken place in the vagina 

itself, 

“The prosecution case has been supported 
by Musammat Sabul (P. W. No. 3), Musam- 
mat Jantan (P. W. No. 4), Ghai (P. W. 
No. 5), Allah Bakhsh (P. W. No. 7), Din 
Ahmad (P. W. No. 8&, Ahmad Yar (P. W. 
No. 9), Musammat Chanan (P. W. No. 10) 
and Ghai, son of Kalu (P. W. No. 11)! 
Hamid accused when examined denied his 
guilt and stated that he would file a written 

= statement which he never did. Musammat 

Jantan pleaded a partial alibi and added 
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that when she came back to her house 
she found her hushand being beaten and 
heard him exclaiming that Musammat 
Sabul was like a mother or sister to him. 
It may be mentioned here that semen 
was found on both the loin-cloths belong- 
ing to Musammat Sabul and Hamid, 
respectively. 

I have giventhematter my most careful 
consideration and find no reason to doubt 
the testimony of the prosecution witnesses, 
The evidence of the medical expert though 
apparently inconsistent is not really so. Tn 
books on Medical Jurisprudence a distine- 
tion has been made between vulval 
penetration and vaginal penetration and 
it is remarked that vulval penetration 
with or without violence is as much rape 
as vaginal penetration. Itis not necessary 
that the hymen be ruptured in every 
case. The statute merely requires medical 
evidence of penetration, and according to 
Doctor Taylor, this may occur and the 
hymen remain intact. Even the injuries 
found on the. person of Hamid support 
the case for the prosecution to a very 
large extent and viewed in the light of 
the statement made by his own wife 
Musammat Jantan accused that when she 
returned to her house she found that 
Hamid was being beaten and was crying 
that Musammat Sabul was mother or a 
sister to him clearly goes to establish the 
truth of the allegations made by Musammat 
Sabul. She is a poor weaver girl of hardly 
12 or 13 years of age and had gone to his 
house to help his wife in her domestic 
affairs. It was most reprehensible on the 
part of the accused to have taken undue 
advantage of her and to have thus subject- 
ed her to forcible intercourse. In my 
opinion he has been rightly convicted of an 
offence under s. 376, Indian Penal Code, 
and considering the heinousness of the 
offence, I think that he does not deserve 
any leniency. I uphold his conviction and 
sentence and reject his appeal. 

The case of Musammat Jantan, however 
stands on a different footing. It is in evi. 
dence that when Hamid caught hold of 
Musammat Sabul, Musammat Jantan pro- 
tested against his conduct and was threat- 
ened and abused in return. In these cir- 
cumstances I do not find that her complic- 
ity is established. I accept her appeal 
and acquit her. The fine, if realised will 
be refunded. f 

N. f Appeal accepted. 
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| ALLAHABAD HIGH COURT 
First Civil Appéals Nos. 447 and 445 of 1930 
September 6, 1934 a 
NIAMAT-ULLAH AND COLLISTER, JJ. 
BHAGWATI PRASAD —Derenpant — 
l APPELLANT 
Versus 

MUSRI LAL AND ANoTaER—PLAINTIFFS — 

' RESPONDENTS 

Ewidence—Recitals—Recital in old deed—Setting 
aside of—Deed, construction—Hindu Law—Widow— 
Transferee from, if can defeat-reversioner's right by 
alienation—Queetion of necessity, if arises, . 

Tf deeds are challenged at the time or near the 
date of their execution, so that independent evidence 
would ‘be available, the recitals would deserve but. 
slight consideration, and certainly should not be 
accepted as proof of the facts, -But, as time goes by 
and all the original parties to the transaction and 
gil these whocould have given evidence on the rele- 
vant points have grown old or passed away, a recital 
consistent with the probability and circumstances of 
‘the case, assumes greater importance, and cannot 
lightly-be set aside. It may be sufficient evidence to 
support the deed. Banga Chandra’ Dhur v. Jagat 
Kishore (1), followed. i | 

A transferee froma Hindu widow. has no right 
whatsoever to alienate the property so held, in such 
a’ way asto defeat the reversioners. No plea of 
“jegal necessity can arise in such a case. 

+ B.C. A. from {the decision of the Sub-. 
Judge, Gorakhpur, dated July 31, 1930. 
“Mr. K. Verma, for the Appellant. 
Mr. Harnandan Prasad, for the Respon- 
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Judgment—These two  ctoss-appeals 
arise-out of the same’ suit. One Sheo 
Prasad Lal was’ the original owner of 
the property in suit. He ‘died in - 1868,, 
leaving a widow Musammat Hansrani and’ 
three’ daughters Musammat Karorpati, 
Musammat Indarpati and Musammat Ram-' 
kali.. Musammat’ Indarpati ‘died before her 
mother, The latter died in 1910, leaving 
her other two: daughters surviving her. 
Miisammat Ramkali died in 1911 without 
leaving any issue and Musammat Karor- 
pati thus became entitled to thd entire’ 
property which her father had left: She’ 
died in 1928, leaving’ two sons' who: are 
the plaintiffs in this suit. They challenge 
certain: transfers whith’ were made byi 
their mother Musammat Karorpati and their’ 
maternal grandmother, Musammat Hans-. 
rani. These alienations may be” divided 
into ‘three’ sets: ee iS. 

On- January 9,1877, Musammat Hans- 
rani executed a simple mortgage bond for” 
Rs. 600 in favour of one ‘Parwarish Lal, 
by which she hypothecated a one anna 
share in the village of Barhara . Barai- 
par and on November 23, 1879, she 
executed a simple money bond for Rs, 609 
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in favour of the same Parwarish Lal. In. 
1882 Parwarish Lal sued for recovery of 
the amount due under both the above- 
mentioned bonds anda compromise decree 
was passed for sale of a one anna two 
pie share in the village of Barhara Baraipar. 
The said share was sold in execution and 
it was purchased by the defendant's 
father who is now dead. 

Musammat Hansrani executed three mort- 
gage bonds, one on July 29, 1884, for Rs. 510, 
another on June 4, 1885, for Rs. 250 and the 
third on February 12, 1886, for Rs. 400, 
all three. being in favour of the defend- 
ant’s father. On July 29, 1890, the amount 
due under these three bonds was Rs. 2,650, 
and on that date Musammat Hansrani exe- 
cuted a sale-deed in respect of a 10 pie share 
in the same village in lieu of Rs. 2,250 out 
of the totalamount of Rs. 2,650 which 
was due from her. 

Musammat Hansrani on some date which 
does not appear. from the record, had 
executed a deed of gift in favour of her 
two ‘daughters Musammat Karorpati and 
Musammat Ramkali in respect of a six pie 
share each. On September 9,1890, Musammat 
Karorpati executed a simple mortgage bond 
for Rs. 600 in favour of the defendant in 
respect of her six pie share. Inj§i893 the 
defendant sued on foot of that mortgage 
dnd obtained a; decree and in execution, 
thereof he, purchased the said share. `. 

It is alleged on behalf of the plaintiffs. 
that theré was no legal necessity for any 
of the. above-mentioned alienations. The, 
defence is that all the transfers in. question, 
were executed, by Musammat Hansrani and, 
Musammat :Karorpati respectively for legal’ 
necessity and are valid and binding upon, 
the plaintiffs. The defendant also pleaded 
that the suit was barred under s. 11, Civil, 
Procedure Code, in respect of the first set of 
alienations. The Court below has accepted, 
the plea of res; judicata in respect of the- 
first. set of alienations. It has held, 
that’ the second set of alienations were for 
legal necessity, but that there was no legal, 
necessity for the alienation made by Musam- 
mat Karorpati. Musammat Karorpati insti-, 
tuted a suit (suit No. 115 of 1921), to avoid ` 
the auction-sale in favour of the defendant's 
father which had taken place on December. 
20,. 1883, and that suit was ultimately 
dismissed by this Court on March 30, 1926. 
If is obvious that that judgment operates 
as res judicata in respect of the mortgage 
bond of January 9, 1877, the money bond, 
of November 23, 1879 and the auction sale, 
of December 20, 1883. The appeal of the 


ee 
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can be placed upon it. 
‘remains whether, 
evidence, there is material on the record 
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plaintiffs is chiefly directed -against the 
lower Court’s finding in respect of the 
mortgage bonds which were executed by 
Musammat Hansrani in 1884, 1885 and 
1886 and the sale deed which she executed 
on July 29, 1890. The first of these 
documents is dated July 29, 1884, and under 
it a .sum.:of Rs. 500 was borrowed, 
ostensibly in order to -pay off two prior 
bonds dated June , 27, 1884, and June 28, 
188, as well as certain other debts which 
are said. to have been contracted for the 
marriage of one of the daughters. ‘This 
bond was executed by Musammat Hans- 


‘ranis brother on her behalf and it was 


attested by Harihar Prasad, who was 
related to Musammat Hansrani and was a 
son of Parwarish Lal. According to the 
recitals. in the bond Musammat Hansrani 
had to pay the two prior bonds of which 
mention has already been made and also 
had’ to meet the. expenses of the marriage 
of her daughter. The second bond is dated 
June 4, 1885, and was for Rs. 250. 

It was executed on behalf of Musammat 
Hansrani by the father of the plaintiffs 
and was attested by her son-in-law Kishan 
Chand. According to the recitals in ‘the 
deed the money was required because 
Musammat Hansrani had fallen into debt 
on account of her daughter’s marriage 
and because she had had to purchase bul- 
locks and pay Government revenue. The 
third: bond was executed on February 12, 
1886, and was for Rs. 400. It was executed 
on behalf of Musammat Hansrani by her 
son-in-law Kishan Chand, and according 
to the recitals in the ‘bend, the money 
was required in order: to purchase- more 
bullocks, to pay land revenue and to 
liquidate certain debts. Two witnesses 
have been examined on behalf of the 
defendant te prove legal necessity. One 
is a Kalwar named Jian and the other 
is Kishan Chand; son-in-law of Musammat 
‘Hansrani. Jian’s.’ evidence as regards 
necessity appears to -be based entirely on 
hearsay and such is also the case of Kishan 
Ohand’s evidence: in respect of the bond 
of 1884. As regards the bond of 1885 and 
bond of .1856, we have carefully 
scrutinised the. evidence of Kishan Chand 
and we are of opinion that little reliance 
The question 
apart from the “oral 
which would: justify the lower Court's 
finding that the alienations in question were 
made for legal necessity., There can be no 


„doubt that the recitals in the various bonds 
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es regards legal necessity have the ap- 
pearance of having been carefully prepared 
as a safeguard in case of subsequent 
litigation; but on the other hand, we have 
to bear in mind that every one who could 
have thrown any light onthe matter, apart 
from Kishan Chand, is dead and that the 
defendant was, therefore, faced with con- 
siderable difficulty in his task of proving 
necessity. 

It was found by this Court in their judg- 
ment of March 30, 1926, (First Appeal 
No. 867 of. 1922) that Musammat Indarpati 
was married in 1877 and it is admit- 
ted by Jian, a wilness for the defendant, 
that Musammat Karorpati was mar- 
ried seven or eight years later, i. e., some- 
where about 1884. Jt is true that Jian has 
said that Musammat Indarpati was married 
about 40 years ago, which if correct would 
be somewhere about 1890; but we do not 
think that much importance can be sat- 
tached.to this.old man's calculation of time’ 
and it.was clearly established in the- 
previous litigation that Musammat Indarpati 
was married in 1877. Thus it is a fact 
that at the time when the first of these 
three bonds was executed, Musammat 
Hansrani had a daughter to be married 
and that she was actually married at 
about that time. It is, therefore not unreason-~ 
able to suppose that Musammat Hansrani 
may have been in need of borrowing money 
for the expenses of that marriage; and as 
regards the other necessities which are 
recited in the deeds, the payment of revenue 
is an obligation which has to be met by. 
the zamindar and the purchase of bullocks 
from time to time is- also necessary. It is 
of course impossible for the defendant, 
after all these years, to give any satisfactory 
proof as regards the existence of necessity 
or to establish that he made any inquiry 
in respect thereof, but the circumstances 
in this case are such that we think it is 
reasonable to assume that if an inquiry 
had been: made, the existence of the lega 
necessity such as is recited in the bonds, 
would probably have been disclosed to the 
person making the inquiry. In Banga 
Chandra Dhur v. Jagat Kishore (1), their 
Lordships’ of the Privy Council struck a 
note.. of ‘warning as regards placing too 
much reliance on recitals in deeds. They 
observe: ° 

“In general terms the facts recited would establish 
the necessity alleged, but it is well established, 

(1) 36 Ind. Cas, 420; AIR1916P O10; 431 A. 
249; 44 0186; 20 ML T 335; 31 M LJ 563; (1916) 
2 MW N 336; 4L'W 458; 8 Bom, L R888% 0L 
J 487; 10 Bur. L T 177 Œ 0). 
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that such recitals cannot by themselves be relied 
upon for the purpose of proving the assertions of 
fact which they contain, Indeed it is obvious that 
f such proof were permitted, the rights of rever- 
sioners could always be defeated by the insertion 
of carefully prepared recitals.” 

But they go on to remark that: 

“In such a case as the present their Lordships 
do not think that the recitals can be disregarded nor 
on the other hand, can any fixed and inflexible 
tule be laid down as to the proper weight which 
they are entitled to receive. If the deeds were 
challenged at the time or near the date of their 
execution, so that independent evidence would be 
available, the recitals would deserve but slight 
consideration, and certainly should not be accepted 
as proof of the facts. But, as time goes by and 
all the original parties to the transaction and all 
those who could have given evidence on the relevant 
points have grown old or passed away, a recital 
consistent with the probability and circumstances 
of the case, assumes greater importance, and cannot 
lightly be set aside; for it should be remembered 
that the actual proof of the necessity which justified 
the deed is not essential to establish its validity. 
It is only necessary that a representation should 
have been made to the purchaser that such necessity 
existed, and that he should have acted honestly 
and made proper inquiry to satisfy himself of its 
truth. The recital is clear evidence of the representa- 
tion, and if the circumstances are such as to justify a 
reasonable belief that an inquiry would have confirmed 
its truth then when proof of actual inquiry has 
become impossible, the recital, coupled with such 
circumstances, would be sufficient evidence to 
support the‘deed. To hold otherwise would result in 
deciding that a title becomes weaker as. it grows 
older, so that a transaction perfectly honest and 
legitimate when it took place would ultimately be 
incapable of justification merely owing to the passage 
of time,” ae ; 

Applying the principle enunciated by 
their Lordships in the above-mentioned 
case to the facts and circumstances of the 
case before us, we are of opinion that if 
an inquiry had been made at the time 
when the deeds in suit were executed, 
legal necessity for the alienations would, 
in all probability have been disclosed. 
This disposes of the plaintifs appeal. 
The defendant’s appeal is in respect of the 
hypothecation bond for Rs. 600 which the 
plaintiff's mother executed on September 9, 
1890, in favour of the defendant. The 
alleged consideration for that bond was as 
follows: (1) Rs. 200, being Musammat 
Karorpati’s share of the balance of Rs. 400 
which had remained due from her mother 
to the defendant in 1890. (2) Rs, 400 for 
the purpose of paying a loan which had 
been contracted by her husband and for 
other expenses. 

It is obvious that there was no legal 
necessity to pay the Joan which her 
-husband had contracted, and there was no 
‘sort of charge in respect of the money which 
was still owing from Musammat Hansrani. 
Moreover, the defendant's plea of legal 
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necessity must fail also on a totally 
different ground. Musammat Karorpati had 
no Hindu widow's estate in the property 
which she sold, for it is conceded before 
us that Musammat Hansrani'’s deed of gift 
In favour of her daughters was not a case 
of accleration. It is obvious, therefore that 
a transferee from a Hindu widow has no 
tight whatsoever to alienate the property. 
Bo held, in such a way as to defeat the 
reversioners. No plea of legal necessity 
can arise in such acase. In the result, we 
dismiss both appeals with costs. 
D. Appeals dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 438 of 1934 ` 
May 22, 1934 
Din MOHAMMAD, d. 
BASHARAT— ACOUSED —ÅPPELLANT ` 
versus 
EMPEROR— RESPONDENT < 

Penal Code (Act XLV of 1860), s3. 114, 32, 31— 
Abetment—Act of abetment must have taken place 
prior to commission of offence—Mere presence at time 
of commission—Whether sufficient to attract s.34~- 
‘Omission’, when can be an ‘act'—Onus of proof. 

In order to bring a case within s. 114, Penal Code, the 
abetment must be complete, apart from the presence 
of the abettor; in other words, the act of abetment must 
have taken place ata time prior to the actual com- 
mission of the offence and it is only when the abettor 
happensto be present at the time of the commission 
of the offence itself, that the operation of s, J14 
would be attracted. Where neither any community 
of intention nor any abetment prior to his presence 
at the spot has been established on the record 
against the accused, he cannot be held guilty of 
any offence, Mian Gul v. Emperor (1), relied 
on. 

The mere presence of a person at the time of tha 
commission of an offence by his confederates is not 
in itself sufficient to bring bis case within the 
purview of s, 34, Penal Oode, unless the community 
of design is proved against him, Although in view 
of the provisions of s. 32, Penal Code, an omission 
is included inan act, it is incumbent that suèh 
an omission must be illegal and the onus lies on thé 
prosecution to show that the omission, which is 
being treated as an act, was either an offence or was 
prohibited by law or was one which furnished 
grounds fora civil action as required by s. 43, 
Penal Code, which defines what “illegal” means, 
An inaction which is not shown to be illegal would 
never amount toan act under the Penal Code. It 
is an illegal inaction alone thatcan make a person 
equally liable with the actor himself, 


Cr. A. from the order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 30, Criminal Procedure Code 
Sonepat, dated January 25, 1934. G 

Mr. A. G. Maurice, for the Respondent., 


Judgment.—The appellants Fajjar Ali 
and Basharat have been convicted in- the 


vo 


‘prisonment for 
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with s. 34, Indian Penal Code, or s. 307, 
read with s. 114, Indian Penal Code, and 
sentenced to seven years’ rigorous imprison- 
ment and Rs. 200, fine or in default of 
payment of fine to a further rigorous im- 
six months. They have 
appealed through jail and the Crown has 
been represented before me by Mr. Maurice. 

The facts of the case are fully set out in 
the first information report which was 
lodged by one Chandgi of village Bhatgaon 
at 6 4. m. on December 31, 1933. He stated 
that he went to his house after midnight to 
fetch his bullocks for working a sugarcane 
press and while leaving left a word with 
his brother Ram Sarup, to follow him there. 
A short time after he had brought his 
‘bullocks to the press, Ram Sarup arrived 
there and told him that he had seen Basha- 
rat and Fajjar Ali in the company of a 
stranger who afterwards turned out to be 
Mughla standing near the well named 
after Bhagwana Bania of the village and 
having followed him for 30 or 32 paces, 
they had proceeded towards Tihara. Sus- 
pecting that they were bent upon mischief 
he, accompanied by his brother Ram Sarup 
and one Indraj, who was also present there 
at the time, went towards the direction 
pointed out by Ram Sarup and saw the 
three persons as described by him. They 
challenged them and wanted them to stop, 
on which Fajjar Ali shouted to his com- 
panion Mughla to kill their pursuers lest 
they may be apprehended. In spite of this 
threat, he and his companions rushed 
towards them but when they were at a 
distance of 10 or 15 paces from them, 
Mughla fired his gun in quick succession 
with which both Ram Sarup and Indraj 
were hit, Ram Sarup fell to the ground but 
as he and his companions persisted in calling 
out to those people not to proceed, Mughla 
fired twice again. They raised an alarm 
which brought Gumani, Lakhmi and Jug Lal 
to the spot who also saw the three culprits, 
but on their arrival the culprits decamped. 

This story was repeated by Ohandgi at 
the trial with this improvement that in 
addition to Fajjar Ali, Basharat also was 
said to have spoken at the time and insti- 
gated Mughla to killtheir pursuers. Indraj 
(P. W. No. 8), however, adhered to the 
original version, Jug Lal, son of Hansu 
(P. W. No. 3), Gumani P. W. No. 4 and 
Jug Lal, son of Mohla (P. W. No. 5) also 
supported the prosecution version but as 
they had arrived at the spot only when the 
firing was going on, they could not depose 
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to what had happened before. The accused 


were unrepresented at the trial and did not 
cross-examine the witnesses at all. They 


“merely stated that the prosecution witnesses 


were in the habit of implicating them when- 
ever anything went amiss in the village, 
the reason being that they had never agreed 
to give false evidence in their favour, when- 
ever they had been asked to do so, They, 
however, did not lead any defence in support 
of their allegation which, therefore, stands 
unproved on the record. The learned Ma- 
gistrate, as stated above, has convicted 
them under s. 307, read with s. 34, Indian 
Penal Code, or in the alternative under 
s. 307, read with s. 114, Indian Penal Code, 
asin his view both the accused were liable 
for the act of Mughla as principals under 
s. 34 or as abettors under s. 114, inasmuch 
as they instigated him to kill their pursuers 
and it was after this instigation that the 
firing took place. 


There is no reason to doubt the testimony 
of the prosecution witnesses in general 
and the broad facts should, therefore, be 
taken as stated by them. The questions 
for determination, however, are (a) whether 
it should be believed that Basharat also 
used any words which amounted to an 
instigation of the crime just before the firing 
took place as stated by Chandgi at the trial 
or whether Fajjar Ali alone had spoken 
those words as stated by them in the first 
information report; and (b) if it is found that 
Basharat had not uttered any words him- 
self, whether his mere presence at the time 
when the gun was fired by Mughla in pur- 
suance of the instigation of Fajjar would 
make him equally liable with his com- 
panions for the offence established against 
them. 

As regards (a) I am disposed to give 
the benefit of doubt to Basharat, espe- 
cially when I find that even Indraj (P. 
W. No. 8) does not attribute these words 
to him and narrates the version as origin- 
ally given in the first information 
report. It appears to me that in his 
anxiety to rope in Basharat along with his 
companions in the affair, Chandgi, realising 
alacuna in his original statement, made 
up the deficiency by attributing the in- 
stigation to him as well. 


This leads me to the discussion involved 
in question (b). In this connection, I find 
that Basharat’s case is neither covered by 
s. 84, Indian Penal Code, nor by s. 114, 
Indian Penal Code. In the words of an 
American jurist as quoted by Mr. Mayne 
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‘in his Commentary on the Indian Penal 
Code: 

“If the wrong done was a fresh and independent 
wrong springing wholly from the mind of the doer, 
the other is not criminal therein merely because 
when it was done, he was intending to be a part- 
taker with the doer in a different wrong.” 

As remarked in a judgment quoted 
by Mr. Ratan Lal in his Commentary on 
the Indian Penal Code ; 

“The mere fact that a man may think a thing 
likely to happen is vastly different from his intend- 
ing that that thing should happen. The latter 
ingredient is necessary under this section, the former 
by itself is irrelevant to the section.” 

Therefore, the mere presence of a person 
at the time of the commission of an offence 
by his confederates is not in itself suff- 
cient to bring his case within the purview 
of. 5.34, Indian Penal .Code, unless the 
community of design is proved against 
him. Itisno doubt true that in view of 
the provisions of s. 32, Indian Penal Code, 
an omission is included in an act, but 
it is incumbent that such an omission 
must be illegal and the onus lies on the 
prosecution to show that the omission, 
which is being treated as an act, was 
either an offence or was prohibited by 
law or was one which furnished grounds. 
for a civil action as required: by s. 43, 
Indian Penal Code, which defines 
what “illegal” means. An inaction, which 
is not shown to be illegal would never 
amount to an act under the Indian Penal 
Code. It is an illegal inaction alone that 
can make a person equally liable with the 
actor himself. Similarly I find thats. 114, 
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different footing. It is amply proved that 
he instigated Mughla to kill his pursuers 
and it was then that the gun was fired. 
In these circumstances s. 109, Indian 
Penal Oode, is clearly applicable to his 
case and as two persons have been injured 
with gun shots, the case against him is 
very serious. I, therefore, maintain his 
conviction and sentence and reject his 
appeal. 
N. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 999 of 1931 
March 5, 1934 

BAJPAI, J. 


Appeal rejected. ` - 
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RAMESHWAR LAL BISHESHAR LAL | 


DErenDANT—APPELLANT 

A . VETSUS is E 
JAINARAIN NATHU RAM AND, orpERs— 
PLAINTIFFS AND DEFENDANTS—RESPONDENTS 

Assignment—A assigning contract of sale to B—A 
directing O to supply goods to buyer and receive price 
from him—A, if entitled to claim under contract 
from B—O getting price from buyer—B, if estop- 
ped from denying priority of coniract between him- 
self and A—Contract—Stranger—Right to defence— 
Beneficial rights under contract—Transfer of Prop- 
erty Act (IV of 1882), s. 3—Assignment—Rights and 
benefits under contract, if assignable—Contract for 
purchase of goods,if a beneficial interest—Contract, 
if can be assigned. ee 

Where a seller assigns his contract of sale be- 
tween himself and the buyer toè third .person and 
then authorises a fourth person to supply góods to the 
buyer and directs the buyérto pay the price thereof 
to that fourth person ‘diréctly, there isi nò equity or 


Indian Penal Code, also dces not cover the law by which the seller cin claim any amount from 


case of this accused. In Mian Gul v. 

_Emperor.(1), it was explained by Agha 
Haidar, J., as to when s. 114, Indian Penal 
Gode, could be invoked. The learned 
Judge observed as follows: 
« “In order to bring a case within s. 114, the abet- 
ment must be complete, apart from the presence 
of the abettor, in other words, the act of abetment 
must have taken place at atime prior tothe actual 
commission of the offence and it is only when the 
abettor happens to be present at the time of the com- 
mission, of the offence itself, that the operation. of 
a, 114, would be attracted,” 5 g ae 

As neither any community of intention 
nor any abetment prior to his presence at 
the spot has been established on the re- 
cord against Basharat, relying on the prin- 
ciples of law enunciated above, I hold that 
he has not been found guilty of any offence, 
I therefore accept his appeal and acquit 
him. 
«The case of -Fajjar Ali, stands on a 
(1) 138 Ind. Cas, 191; AI R 1932 Lah, 483; 33 P L 

R 679: Ind. Rul (1932) Lah, 422; 33 Cr. L J 564; (1932) 
Or. Cas. 621, 


that third person (i.e. the assignee). 

* And ifthe fourth person sues the buyer on the 
original contract, and under the authority of the 
seller, for the price, and recovers it, the assignee (i. e., 
the third person) is estopped from alleging that there 
was no privity of contract between himself and the: 
seller. Subbu Chetti v. Arunachalam Chettiar (2). 
followed. 2 

There is no:section in the Contract Act, which 
deals with. the assignment of rights and benefits 
under a contract, but there is-nothingin the Indian 
Law which prohibits the assignment of such contracts 


ad 


badi 


“Sa 


, 


and in any event the rule of English Law would be |. 
applicable. Apart from this, the right toclaim the “1 


benefit of a contract for the purchase of goods is a 
beneficial interest in movable property within‘ the 
definition of actionable claim ins, 3, Transfer . of’ 
Property Act, and as such is assignable. Jaffer Meher 
Ali v. Budge Budge Jute Mills Co, (1), referred to. | 
Where on a contract between two persons one of 
them agreesto paya sum of money to a stranger 
and no more circumstar ces appear, the person who 
was to receive that sum of money from the contract- 
ing party cannot sue the person who has taken the 
liability to pay the money though all the parties to 
the contract are parties to the suit. This 


under certain circumstances, for example ; (a) where 
the person who has taken the liability agrees to pay 


is’ the 
general rule though some exceptions to the rule arise ™ 
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the beneficiary direct or becomes estopped from deny- 
ing his liability to pay him personally ; (b) where 
the original contract creates a trust in favour of the 
stranger; (e) where the contract charges the money 
to be paid out of the same immovable property cr 
(d) where this is due to the stranger under a mar- 
riage settlement, partitionor other family arrange- 
ment, . 
Second Civil Appeal No. 999 of 1931 
from a decision of the Additional 
pao Gorakhpur, dated April 22, 
1931. 


Messrs. Muhammad Ismail, Janaki 
ai and 4. V. Pandey, for the Appel- 
ant. 


Messrs. P. L. Banerji and B. Malik, for 
the Respondents. . 

Judgment.—This is an appeal by firm 
Rameshar Lal-Bisheshar Lal, defend- 
ant No, 2, against whom a suit of the 
plaintiff firm Jainarain Nathu Ram has 
been: decreed by the Courts below. Asa 
gréat.deal has been said before mein 
ther‘course of arguments regarding the 
pleadings, I propose to set them forth in 
some detail. The plaintiff impleaded firm 


Hari Ram and Parshottam Das as defend-. 


ant No. 1 and firm Rameshar Lal-Bisheshar 
Lal, as defendant No. 2. His case was 
that inthe beginning of January 1927, 
he entered into a contract with the Krishna 
Sugar Works, Jhusi, Allahabad, for the 
supply of 2,500 maundsof gur at therate 
of Rs. 5-4-0. per maund. The plaintiff on 
January 26, 1927, arranged with Hariram 
Parshottam Das either for the supply of 


this quantity of gur to" Jhusi Sugar Mills- 


at the rate of Rs. 4-14-0 per maund of 


arranged for the purchase of this amount- 


of gur from them at the rate of Rs. 4-14-0 
per maund. In the plaint it is stated 
that the plaintiff sold his contract with 
the Jhusi Sugar Works to the defendants 
first party. About the same time Hariram 
Parshottam Das entered intéd an arrange- 
ment with Rameshar lLal-Bisheshar Lal 
for the supply of the said quantity of 
gur at Rs, 4-11-74 per maund. Here again 
in the plaintit is slated that the defend- 
ants first party sold their rights in respect 
of the aforesaid contract which they had 
acquired from the plaintiffs to defendants 


second party and 
“made them liable as their representatives for the 


supply of the gur according to the terms of the 
aforesaid contract.” 
It is then alleged that the gur was 


supplied to the Jhusi Sugar Works, but 
the defendants did not pay profits at the 
` rate of six annas per maund to the plaintiffs 
and the plaintiffs, therefore, prayed fora 
decree against: either of the defendants, 
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Both the defendants filed written state- 
ments, defendant No.1 claimed exemption 
on the ground that he had not received 
anything from the Jhusi Sugar Works 
because the plaintiff in collusion with the 
defendants sezond party instructed the 
Jhusi ‘Mills to pay the price of the goods 
in question directly to defendants second 
party. He also alleged that there was 
no assignment of contract, but the plaintiffs 
purchased gur from him and as such the 
seller, namely, the defendant and not 
the purchaser, namely the plaintiff, was 
entitled to receive some money. Defendants 
second party alleged that no cause of action 
accrued to the plaintiffs against them 
inasmuch as no contract was entered into 
between these defendants and the plain- 
tiff, This wasthe main plea taken inthe 
written statement and perhaps the only 
plea andthe meaning that can be assigned 
to it is that the defendants second party 
claimed exemption on the ground that 
there was no privity of contract between 
them and the plaintiff. 4 

The Court of first instance In an ex- 
cellent judgment came to the conclusion 
that the contract between the plaintiff 
and the defendants first party was not 
of an assignment of the plaintiff's contract 
with the Jhusi Sugar Mills, but a contract 
for the sale of a fixed quantity of gur by the 
defendant to the plaintiff, and as such, 
the plaintiff was not entitled to receive 
anything from the defendants first party. 
that the defendants 
‘second party received the price of gur 
from the Jhusi Mills at the direction of 
plaintiffs who clearly treated them (defend- 
ants second party) as their own agents 
without making defendants first party ina 
termediaries and this fact exoneratee defend- 
ants first party from all liabilities, 
specially when defendants second party 
have by a compromise entered into between 
them and the Jhusi Mills received the price 
of the gur supplied to the Mill. As 
regards defendants scond party it came 
to the conclusion that the plaintiffs were 
entitled to the sum claimed from the 
defendants second party inasmuch as the 
latter had received the price from the 
Jhusi Sugar Works upon _ a letter of 
authority given by the plaintiff to defend- 
ants second party and it did not matter 
that the latter had perhaps not received 
the full amount from the Jhusi Sugar 
Works. The question of privity ofcon- 
tract was not discussed at length by the 
Court of first instance. The lower Appel: 
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late Court confirmed the decree of the 
Court of first instance exempting defend- 
ants first party although the plaintiff 
claimed a decree against defendants first 
party as well. The lower Appellate Court 
was of the opinion that the proper issue 
in the case upon the question of the 
amount of money received by defendants 
second party from the Jhusi Sugar Works 
was 

“Did defendant No, 2 not get full price of the gur 
from the Jhusi Mills?” 
and it came to the conclusion that the 
defendant had not been able to prove that 
he did not receive the full price of the 
gur from the Jhusi Sugar Works simply 
by showing that his suit against the 
Jhusi Sugar Works was compromised. 
The defendant second party has come up 
in second appeal and the plaintiff has 
filed cross-objections. The case of the 
defendant second party is that he is not 
liable to the plaintiff and that in any 
view of the case the plaintiff cannot be 
entitled to anything in” excess of what 
was actually realised by the appellant. 
The plaintiff has filed: cross-objections 
and reiterates the plea that he is entitled 
to a decree against defendants first party 
as well. There is also a plea that the 
plaintiff was entitled to interest as awarded 
by the trial Court against defendd&nts 
second party. I propose to decide the 
cross-objections first. As I stated inthe 
very beginning that although the case 
of the plaintiff was that the contract 
between him and the Jhusi Mills was 
assigned to the defendants first party 
yet the case of the defendants first party 
was that there was no assigrment of such 
a contract, but the documentary evidence 
on the record shows that the plaintiff 
entered into a contract of purchase of a 
quantity of gur from the defendants first 
party. 

: The correspondence between the two as 
contained in two letters Ex. A-1 and 
Ex. 3, makes it quite clear that the 
plaintiff arranged to purchase the gur 
from the defendants first party at. the 
rate of Rs, 4-14-0. It is clear, therefore, 
that the plaintiff is not entitled to any 
amount from defendants first party. I am 
prepared to hold against the plaintiff on 
this short ground, but even if it be held 
that there was an assignment of contract, 
then the plaintiff neither in equity nor 
in law is entitled to any amount from 
the defendants first party. The plaintiff 
by means of a letter dated April 18, 1927, 
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(Es. D-1), authorised the defendants second 
party to supply gur to the Jhusi Sugar 
Works and directed the mills to pay the 
price of the gur to defendants second 
party. Under these circumstances the 
plaintiff has no claim against the defend- 
ants first party. The lower Appellate 
Court has disallowed interest against 
defendants second party on the ground that 
no demand was ever made, Jam also of 
the opinion that under the circum- 
stances of the present case the plain- 
tiff should not be given any interest against 
defendants second party. i 

Coming tothe appeal ofthe defendants 
second party the grounds of appeal as 
wellas the entire argument before me 
proceed on the basis: (l)that there was no 
privity of contract between the plaintiff 
andthe defendants second party (2) that 
in law acontract could not be assigned, 
and (8) that the burden lay on the plain- 
tiff to prove asto what amount the defen- 
dants second party had received from 
the Jhusi Sugar Works. Neither in the 
written statement now before me was it 
argued that the position of the defendants 
second party was that ofa vendor of goods 
and as such they were entitled to receive - 
something from either the plaintiff or- 
defendants first party and not the plaintiff 
from the contesting defendants. It is not 
necessary therefore forme to discuss as 
to whether upon this ground the plaintiff's 
suit should be dismissed against defendants 
second party. I have, however, to decide the 
question whether in law there could bean 
assignment of the plaintiff's contract with 
the Jhusi Sugar Milis to defendants’ 
second party. It was said that there is 
no section in the Contract Act, which deals 
with the assignment of rights and. benefits 
under a contract but even if it is so there 
is nothing inthe Indian Law which pro- 
hibits the assignment of such contracts 
and in any event the rule of English Law 
would be applicable. No authority has 
been cited before me which goes to show 
that an assignment of such a contract is 
illegal. In the case of Jaffar Meher Aliv. 
Budge Budge Jute Mills Co. (1), it was held 
that the right to claim the benefit of a 
contract for the purchase of goods is a 
beneficial interest in movable property 
within the definition of actionable claim 
in s. 3, Transfer of Property Act and as 
such assignable. Jam, therefore, of the 
opinion that there is no force in the, con- 
tention that the plaintiff's contract with 

(1) 33.0702; 100 WN755, > 
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the Jhusi Mills could not be assigned to 
the defendants second party. 


The next question which calls for con- 


sideration is whether there was any privity’ 


of contract between the plaintiff and the 
defendants second party. Itwas argued 
that the appellant is a strangerto the 
contract and even though he may have un- 
dertaken the liability topay something to 
the plaintiff in a contract entered into 
between him and defendants first party, 
no consequent right accrues to the plaintiff 
to realize that benefit from defendants 
second party in a suit brought by the 
plaintiff. It istrue thatin certain cases 
it has been held that where all the parties 
are before a Court, there is nothing in law 
which would prevent the Court from ad- 
justing the equities ofthe parties, but the 
correct rule seemsto be that where on a 
contract between two persons one of them 
agrees to pay a sum of money to a stranger 
and no more circumstances appear, the 
person who was to receive that sum of 
money from the contracting party cannot 
-pue the person who has taken the liability to 
pay the money though all the parties to the 
contract are parties to the suit. This is the 
generalrule though some exceptions to the 
rule arise under certain circumstances, for 
example (a) where the person who has 
taken the liability agrees to pay the 
beneficiary direct or becomes estopped 
from denying his liability to pay him 
personally, (b) where the original contract 
creates a trust in favour of the stranger, 
(c) where the contract charges the money 
to be paid out of the same immovable 
property or (d) where thisis due to the 
stranger under a marriage settlement, 
partition or olher family arrangement. 
This was the view taken by a Full 
Bench of the Madras High Court: in the 
case of Subbu Chetti v Arunachalam 
Chettiar (2), and Tamin complete agree- 
ment withthis view. I have got therefore 
to see whether in addition tothe fact that 
“all the parties are before the Court there 
are circumstances in the present case 
which would entitle me in giving a decree 
tothe plaintiff against defendants second 
party or whether the defendants second 
party have estopped themselves from alleg- 
ing that there is no liability on them. I 
have already said that the plaintiff wrote a 
` letter tothe Jhusi Mills to receive the gur 
- from defendants second party and to pay 
(2) 124 Ind. Cas. 55; A I R 1930 Mad, 332; 53 M 


"970: 31 LW 371; 58 M LJ 420; Ind, kul, (1930) 
Mad, 567 (F B), , 
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the price tothem. It was upon the basis 
of this authority that the Jhusi Mills ac- 
cepted the gur from defendants second 
party. It was again upon the basis of 
this authority that the defendants second 
party sued the Jhusi Mills on the basis of 
acontract entered into between the plaintiff 
and the Jhusi Sugar Works. I have got 
upon therecord of this case a copy of the 
plaint filed by the defendants second party 
against the Jhusi Sugar Works in which 
the claim waslaid not at the rate of Rs. 
4-11-74, but at the rate of Rs, 5-4-0 per. 
maund. These circumstances point. 
indubitably to the fact that defendants 
second party clothed themselves with the 
rights of the plaintiff against the Jhusi 
Sugar Works andthey are now estopped 
from alleging that thera was no privity 
of contract between the plaintiff and 
themselves. 

Ihave now got to decide whether the 
plaintiff is entitled to a decree against 
defendants second party claiming profits 
atthe rate of six annas per maund. It 
is contended that the defendants second 
party did not get money from the Jhusi 
Sugar Works at the rate of Rs. 5-40 per 
maund and asthe plaintiff has come into 
Court claiming that amount, the burden is 
upon him to establish as to what was 
received by the defendants second party. 
from the Jhusi Sugar Works which 
burden the plaintiff has failed to discharge. 
I am not prepared to accede to this 
contention. This matter was entirely 
within the knowledge of defendants second 
party and it was almost an impossibility 
on the part of the plaintiff to prove as to 
what amount was received by defendants 
second party. Itis admitted that defen- 
dants second party claimed from the Jhusi 
Sugar Works the money due not only upon 
this particular contract but upon several 
other contracts which they had entered 
into either directly with the Jhusi Sugar 
Works or through the intervention of 
certain other persons. Their claim was 
a consolidated claim upon the basis of 
of several contracts and all that has been 
pointed out to me is a passage in the 
evidence of one of the plaintiff's witnesses 
to the effect that the entire claim of 
defendants second party was not decreed 
against the Jhusi Sugar Works and from 
this itis argued thatit may be inferred 
that even upon this contract defendants 
second party got something less than at 
the rate of Rs, 5-1-0 per maunod. As I 
paid it was impossible for the plaintiff to 
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prove as to what was actually received by 
defendants second party upon 
tract and the lower Appellate Court struck 
the proper issue in the case when it said: 
“Did the defendant No. 2 not get the full 
price of gur from Jhusi Mills.” It might 
also be argued on behalf of the plaintiff 
that the defendants second party if they 
had not received the entire amount from the 
Jhusi Sugar Works,:they were themselves 
to blame inasmuch as either they did not 
fight the battle properly or supplied in- 
ferior gur to the Jhusi Sugar Works on 
account of which they got a lesser amount 
than the contractualiprice and that for 
this the plaintiff can in no way suffer. 

. Finally, it was argued thatin any event 
the defendants second party were entitled 
to the money which they spent in the 
conduct of the earlier suit against the 
Jhusi Sugar Works. Onthis point there 
is a complete absence: of evidence and in 
the absence of proper material, I am not 
prepared to give etfect:tothis contention. 
Incidentally, it was argued that the 
position of defendants second party was 
that of asub-agent and the plaintiff as 
the principal has no right to sue a sub- 
agent. Reliance was placed upon the case 
of Lockwood v. Abdy (3). I have already 
discussed this point inan earlier portion 
of my judgment when considering the 
question of privity of contract and Iam of 
the opinion that the position of the defen- 
dants second party was not that of a sub- 
agent. For the reasons given above I 
dismiss this appeal with costs awarding 
: separate sets of costs to the plaintiff and 
defendants first party. The c1oss-objections 
are also dismissed with costs. Leave tc 
file an appeal by way of Letters Patent 
is allowed. 


N. Appeal dismissed. = 
(8) (1845) 14 Sim 437; 9 Jur, 267;65R R 621. 7 
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LAHORE HIGH COURT 
Criminal Appeal No. 95 of 1934 
May 23, 1934 
Youne, C. J. AND ADDISON, J. 
CHARAGH DIN-— ACOUSED —APPELLANT 
versus 
EMPEROR— RESPONDENT 
Evidence Act (I of 1872',s, 27—Scope of—Fact 
previously discovered by Police—S. 27, if applies — 
Criminal trial—Sentence—Youth of accused — Accused 
participating in commission of murder under in- 
fluence of eiderly people—Lesser penalty— Propriety 


4 Section 27 of the Evidence Act permits as much 
jafermation to be admitted in evidence, whether it 
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amounts toa confession of not, “as relates distinct- 
ly to the fact thereby discovered,” Ifa fact has 
been previously discovered by the Police s. 27, woul 
notapply. [p. 230, co). 2.] ; 

Whero a man of seventeen years of age is engaged 
in a murder under the influence of people very much 
older than himself, ha may be awarded the lesser 
penalty, 4. e., transportation for life instead of death 
although he is involved in the conspiracy to commit 
the murder and has taken an actual part in the 
crime. k 

Or. A. from an order of the Additional 
Sessions Judge, Lahore, dated Decem- 
21, 1933. 
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Mr. Muhammad Amin Khan, for the 
Appellant. 

Mr. Des Raj Sawhney, for the Res- 
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Judgment.—aAziz Din, Charagh Din and 
Musammat Mehtab Bibi were charged in 
the Court of the learned Additional Sessions 
Judge of Lahore, under s. 302 of the 
Indian Penal Oode. The learned Sessions 
Judgeacquitted Musammat Mehtab Bibi but 
convicted Aziz Din and Charagh Din and 
sentenced them to death. Both these 
convicts appeal and we have also to con- 
sider the question of confirmation of the 
death sentence on both of them. 

On the evening of April 30, 1933, Duni 
Chand, a Hindu money-lender, told his 
wife that he contemplated going to 
Rajgarh, a village near Lahore, next morn- 
ing in order to collect Rs. 1,210 from the 
accused and one Musammat Aziz Begum, 
who is now an approver. This money was 
due to Duni Chand on a promissory note, 
‘He. told his wife that he had received a 
communication from the accused that they 
wished to pay this money to him. Duni 
Chand took the promissory note from his 
safe and slept with the promissory note 
under his pillow. Early next morning 
Duni Chand was seen by Diwan Chand, 
his nephew departing for Rajgarh, and 
Diwan Chand states that Duni Chand left 
in order to go to Rajgarh. Further Duni 
Chand’s wife says that Duni Chand in- 
tended to return by three in the evening 
of May |, as there was no flour in the 
house. Duni Chand went on the morning 
of the lst to Rajgarh. Of that there can 
be no doubt whatever. There is-an ir- 
resistible inference under the circumstances 
related above that he went to see the 
accused. No one else has ever since seen 
Duni Chand alive. 

On the evening of May 1, the wife of 
Duni Chand, at 8 o’clock in the evening, 
received a telegram from Amritsar, which 
purported to explain the absence of Dunj 
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Chand. It said that Duni Chand had gone 
to Delhi on urgent business. 

A body of a Hindu was discovered in a 
well about 44 miles from Rajgarh on 
May 19. It was taken out of the well 
and, as the Police had information that 
Duni Chand was missing, and it was 
suspected that he had been murdered, the 
relatives of Duni Chand were brought 
and immeditely identified the corpse as 
that of Duni Chand. 

“The Police immediately began investiga- 
tion and as a result, all the 
accused and the wife of Aziz Din, Musam- 
mat Aziz Begum, were arrested, All the 
accused are related to each other. Aziz Din 
and Musammat Aziz Begum are man and 
wife, Musammat Mehtab Bibi is the mother- 
in-law of Aziz Din andthe mother of 
Musammat Aziz Begam, and Charagh Din 
is the step-son of Musammat Mehtab Bibi 
being the son of her husband Ghulam 


Mahbub by another wife. Musam- 
mat Aziz Begum is a girl of 18 
years of age and at the time of her 
arrest was pregnant. She no doubt 


was horrified by the position she was in and 
fearful of the result. She was putin the 
judicial lock-up on May 25, she was taken 
out again by the Police with the permission 
of the authorities on June 1, and between the 
day she came out of the judicial lock-up 
and June 5, when she was offered pardon 
she had been engaged in taking the Police 
round and showing them certain of the 
important places connected with the 
murder. She made a statement under 
s. 164 on June 5, in which she implicated 
all the accused and herself. Pardon was 
offered to her on the usual terms and 
she gave evidence before the Committing 
Magistrate on June 8, and on June9, but 
continuing her evidence on June 17, she 
in cross-examination said her statement was 
not true and retracted every word of 
it. 

The evidence of this approver, of course, 
if we believe it, is of vital importance. 
She relates, and we merely give the gist 
of her statement, that her mother had 
owed money for sometime to DuniChand, 
that, as is usual, the promissory note had 
been renewed on more than one occasion, 
and eventually in March 1933, a final 
renewal had taken place and Duni Chand 
as extra security had taken the names of 
Aziz Din and Musammat Aziz Begum upon 
the promissory note. She sags that Duni 
Chand had been pressing for his money. 
He was irritated because the father of 
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Charagh Din and the husband of Musam- 
mat Mehtab Bibi had obtained money 
from him on a mortgage without disclos- 
ing the fact that there was a prior mort- 
gage onthe same property, This involved 
Duni Chand in litigation with the prior 
mortgages which litigation Duni Chand 
lost and he had to pay costs. Shortly 
before the murder Duni Chand had come to 
Rajgarh, complained about this and 
threatened to bring disgrace upon Ghulam 
Mahbub. This annoyed Charagh Din, . 
who was then a boy of 17 and had newly 
passed the Matriculation Examination, 
All four of them then entered into a 
conspiracy to get rid of Duni Chand and 
so get rid of the liability to pay him 
Rs. 1,210. The approver states they told 
Duni Chand that if he came the next day 
they would have the money ready for him; 
that Duni Chand did go early in the 
morning that day; that they inveigled 
him from the shop in which he was 
sitting into the back room and there Aziz 
Din and Charagh Din cut his throat with 
a chhuri. Thereafter Musammat Mehtab 
Bibi dug up fromthe floor the bloodstained 
earth which was taken away and burried. 
A gunny bag anda rope were bought by 
Aziz Din and Charagh Din in a shop in 
Lahore, brought back to Rajgarh, and the 
body placed in the bag. A tonga was 
obtained from one of the villagers and 
the body placed therein concealed in fodder 
and taken toa well some distance away 
and deposited there. While the body was 
being disposed of in this way Charagh 
Din was sent by Musammat Mehtab Bibi 
to Amritsar to send a telegram to Duni 
Chand’s wife in order to allay her suspicion. 
The clothing of Aziz Din were extensively 
stained with Duni Chand’s blood. The 
shirt of Charagh Din was hidden away 
in a graveyard under some bricks while 
the rest of the clothing was taken toa 
laundry on the morning of the 2nd for 
washing and returned to the accused on 
the 9th. The knife and the key of the 
shop of Duni Chand were thrown into 
another well. 

This is the story of the approver. We 
have to decide whether there is corrobora- 
tion of her evidence tending to connect the 
appellants withthe crime, and, if there is 
such corroboration, whether the evidence 
of the approver is worthy of belief as a 
whole. 

In this case in our opinion the cireun- 
stantial evidence alone is clear cor- 
roboration of the approver's statement 
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The evidence asa whole leaves no doubt 
Im our minds that the approver's state- 
ment is almost entirely and certainly in 
every material detail, substantially and 
amply corroborated. We may say that 
there is not the slightest evidence in this 
care that the Police have tutored witnesses 
or acted improperly, In fact Counsel for 
the defence, who has very ably argued 
this case, have pointed “to undoubted 
discrepancies in the evidence of the Crown 
which would certainly have not appeared 
there if the Police had tutored these 
witnesses, The Police in our opinion have 
not been helped very largely but rather 
hampered by the witnesses. Wherever it 
has been possible for a witness for the 
Crown, especially if he isa Muhammadan, 
to assist the accused, he has done so and 
perhaps not unnaturally done so. It is to 
be remembered that the murdered man in 
this case isa Hindu money-lender and the ac- 
cused are Muhammadans living ina Muham- 
madan village. No one has any sympathy 
with the money-lender and we are satisfied 
that where there has been criticism, as 
there has been in this case, that certain 
witnesses have not been called, who might 
have been called, the reason possibly is 
that it would have been diffcult for the 
Police to call them. Quite apart from this 
fact, however, we are satisfied beyond any 
doubt that there is ample evidence on the 
record to substantiate the case for the Crown 
and to corroborate the approver’s sbate- 
ment. 

. We will just shortly indicate what this 
corroboration is, Oharagh Din took the 
Police to the shop of Rup Lal, who sold 
the gunny bag and the rope to the accused. 
Rup Lal gave evidence that he had sold 
a gunny bag and a rope to the two male 
accused, It is quite true that Rup Lal 
only remembered who Oharagh Din was 
and thathe had bought his bag, after 
seeing Charagh Din in the shop when he 
‘brought the Police there. But we see no 
‘reason to suspect the evidence of Rup Lal 
‘on: this point. He says that sales of this 
type of bags were few and fay between 
‘and he saw the accused when he took the 
Police to his shop only 25 days after the 
transaction took place, Aziz Din took the 
Police to the well from which was re- 
covered a knife which is alleged to be 
the knife with which the murder was 
committed. The key of the shop which 
was alluded to in the evidence of the 
approver was also discovered from this 
well, We are satisfied that these 
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articles were discovered in this well 
and that they were obtained from the well 
in the way indicated by the evidence for 
the prosecution. 

The question of the telegram has occasion- 
ed considerable argument. Charagh Din 
took the Police tothe Amritsar Post Office 
and there pointed out the Babu who took 
delivery of the telegram and two peons in 
whose handwriting the original telegram 
was. There isno doubi that the evidence 
on this point is satisfactory. It has, however, 
been argued by Counsel for Charagh Din 
that the evidence of the identification of 
the peons andthe Babu in the Post Office 
is inadmissible inasmuch as the Police 
already knew whothese officials were. There 
isnot doubt whatever that Mohan Lal, the 
Babu was known tothe Police before this 
identification took place. We are not so 
certain that the Police knew of the peons. 
But astrong agrument has been addressed 
tous that some days previously Mohan 
Lal had told the Police Sub-Inspector that 
some of the staff in the office had written 
the telegram and that, therefore, we must 
infer that the Police must have discovered 
who those members of the staff were. We 
are inclined tothink that there is some 
force in this argument. If the Police knew 
that some members of the staff in the 
Post Office had written the telegram it 
would be extremely unlikely that they 
would not have made every effort to dig- 
cover who these peons were. Section 27 
of the Evidence Act permits as much 
information to be admitted in evidence, 
whether it amounts to a confession or not 
“as relates distinctly to the fact thereby 
discovered.” Ifa fact has been previously 
discovered by the Police s. 27 would 
not apply. We, therefore, disregard the 
identification by Charagh Din of the peons 
and ofthe Babu. We do not consider, 
however, that this makes much difference 
to the prosecution case for Mohan Lal, the 
Babu inthe Post Office clearly identified 
Charagh Din asthe man who had sent 
the telegram. We are satisfied, therefore, 
that this telegram was sent on the evening 


‘of the Ist to the family of the deceased 


inorder to create an impression that Duni 
Chand was still alive and well. There is 
no doubt this telegram was false. There 
is anirresistable presumption, therefore, 
that the sending of the telegram had a 
direct connection with the murderof Duni 
Chand. l 

The prosecution further called evidence 
from the shop where the khife, which was 
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found in the’ well had been sharpened 
‘previously tothe murder. Aziz Din had 
‘taken the Police to this shop. The pro- 
prietor of the shop and his brother were 
called and gave evidence that they had 
sharpened this knife for the two accused. 
In this case again the witnesses for the 
Crown only identified Aziz Din when they 
saw him brought into the shop by the Police 
‘but on the other hand, Charagh Din was 
identified later ina parade where he was 
mixed with other people. We sae no reason 
to doubt the evidence of both Hussain 
Bakhsh and Qamar Din who satisfactorily 
prove that this knife was sharpened for 
the accused by them. 

The evidence that the tonga was obtain- 
ed by the accused to take the body to the 
wellis in our opinion equally satisfactory. 
The defenca onthis point called a witness 
as wellbut he corroborates the evidence 
‘for the Crown on the fact that the accused 
did have the use of the tongaon thisday. 
‘That the tonga was used for the purpose 
indicated by the prosecution, we have’ no 
doubt. Later on a plank was taken out 
of the tonga, submitted to the Chemical 
Examiner and the Imperial Serologist, and 
it has been reported to be stained with 
human blood. It has been argued on this 
‘point that this blood may be that of some 
‘one else, but the evidence of the tongawala 
‘isto the effect that the tonga is his own 
‘private property and was not hired out. It 
is extremely unlikely in the short space of 
time between the May 1 and the time 
when the plank was taken but that the 
blood of some other person had stained 
this: plank. Aziz Din also took the Police 
to a takia where under some heap of 
‘leaves the blood stained earth taken from 
the house was discovered. As to whether 
this earth was contained in a pot or 
‘merely lying onthe ground we cannot say. 
There appears to be some discrepancy 
‘about this but wedo not think that it is 
vital. There is no doubt Aziz Din did 
‘take the Police to this place and there is 
“Ho doubt that blood stained earth was 
discovered there. Further Charagh Din 
fook the Police to the laundry where the 
bloodstained clothes are alleged to have 
been washed. The laundryman gives 
evidence that when some of these clothes 
were deposited with him they were blood- 
stained. It is perfectly true that he did 
not ‘say so in the Court of the Committ- 
ing Magistrate but he says that he did 
not say so as he was not asked: We can 
see no reason, and none is suggested in 
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cross-examination why this laundryman, 
who is also a Muhammadan, should giva 
evidences of this character against the ac- 
cused if itis not true. 

One witness Muhammad Amin was 
called by the Orown. He gave evidence 
that on May 19, the day when the 
body was discovered in the well, Aziz Din 
came to him as he was acquainted with 
the Sub-Inspector of Police who was in- 
vestigating this case and asked him the 
witness to take him, Aziz Din, to the 
Sub-Inspector in order that he might con- 
fess and be made an approverand obtain 
pardon. The Sub-Inspector was called. 
He says that Muhammad Amin did bring 
Aziz Din and his uncle to be thana to see 
him on that day. This fast, of course, 
is admissible in evidence. We see no 
reason, and none issuggested why Muham- 
mad Aminshould give such deadly evi- 
dence against the accused. Further a 
blood-stained shirt was pointed out by 
Charagh Din tothe Police lying under a 
heap of stones in the graveyard. 

It would be difficult to imagine, there- 
fore, a case more clearly proved taking 
the whole evidence into consideration, the 
direct evidence of the approver, the cir- 
cumstantial evidence, and the evidence of 
the conduct of the accused themselves. 

We have carefully considered the whole 
record and we are satisfied that the con- 
clusion arrived at inthe lower Court was 
the only possible result. 

With regard to sentences, this of course, 
was a deliberately planned and cruelly 
carried out murder. There is no reason 
for interference inthe case of Aziz Din. 
We confirm the sentence of death passed 
on him. With regard, however, to Charagh 
Din, we have to take into consideration 
the factthat he is 17 years ofage. We 
further take into consideration the fact 
that he was engaged in this murder 
under the influence of people very much 
older than himself. Taking these facts 
into consideration we consider that, in 
spite of the fact that he is clearly impli- 
cated ina conspiracy and took an actual 
part himself in the murder, we are 
justified in commuting the sentence of 
death passed on him to that of transpor- 
tation for life and we order accordingly, 
otherwise the appeal is dismissed. 

N. Appeal dismissed, 
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PATNA HIGH COURT 
Appeal from Appellate Decrees 
Nos. 195 and 290 of 1931 
November 19, 1934 
COURTNEY-TERRELL, C. J. AND AGARWALA, J. 
NAND KISHORE PRASAD SINGH AND 
ANOTH ER—PLAINTIFFS—APPZLLANTS 


Versus 
PARMESHWAR PRASAD SINGH 
AND OTHERS—DEFENDANTS—RESPONDENTS 
Mesne profits — Meaning of — Distinction between 
English and Indian Law— Hindu Law— Joint family 
--Purchaser'frem co-parcener—Whether can sue for 
mesne profits between date of purchase and date of 
suit fer parlition—Right to account for profits— 
Extent of. 
‘Theterm mesne profits may be used to denote 
compensation (that isto say damages) recoverable 
from a person who has been in wrongful possession, 
and insuch circumstances means that which the 
plaintiff has lost by reason of the tortious act of the 
defendant, and is not the profit actually made by the 
defendant but that which the plaintiff might reason- 
ably be expected to have made had his possession not 
been wrongfully disturbed. On the other hand, it may 
be used in the sense of the profits actually received 
by the defendant which he is bound to hand over to 
the plaintiff towards whom he owes some fiduciary 
duty. In English Law the distinction between these 
two significationsis preserved in the terms “damages” 
onthe one hand and “account of profits’ on the 
‘other. In India the distinction is often forgotten. 

“Under Hindu Law the purchaser from a co-parcener, 
being inno better position than his vendor, cannot 
aue for mesne profits in respect of the period between 
the date of his purchase and the date of his suit 
for partition, and this is so whether he claims mesne 
profits inthe English sense of damages or in the 
sense of anaccount of profits received. by a person 
rightly in possession. But a co-parcener suing for 
partition is entitled to have the co-parcenary divided 
asatthedate of the suit and the person in 
possession must account for the share of the 
profits of the property allotted from that date 
asthey came into his hands to the extent that 
he is not entitled to waste or make away with the 
co-pareenary property between that date and the 
date of the final partition although he is in rightful 
possession thereof, and his duty to take charge 
of the property continues until the actual delivery 
of possession of the takhta is allotted. To this extent 
only he is liable to account for profits. Such account- 
ing isa matter to be considered in a suit for partition 
and should be claimed if at all in such a suit. 
Loknath Singh v. Dwarika Singh (3), distinguish- 


ed. : 

A. from the decision of the District Judge 
of Monghyr, dated October 11, 1930, re- 
versing that of the Subordinate Judge of 
Monghyr, dated January 25, 1928. 

Messrs. P. C. Manuk and G. P. Singh, 
for the Appellants, 

Messrs. Khurshed Husnain and P. Misra, 
for the Respondents. 

Courtney-Terrell, C. J.—A Hindu joint 
family consisting of three brothers owned 
a share in a certain estate. The plaintiffs 
ın this suit obtained a money decree 
against two of the brothers and in execution 
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of the decree put to sale and on Decem- 
ber 14, 1918, purchased the undivided 
share of the two brothers, not in the 
whole joint family property, but in that 
particular estate, and obtained delivery of 
possession, The third brother sued 
the plaintiffs to eject them and the 
High Court Medni Prasad Singh v. 
Nandkeshwar Prasad Singh (1), de- 
cided that though the plaintiffs had a 
right to sue for partition of their interest 
acquired by purchase, they could not enter 
into possession with thethird brother of the 
undivided interest of tha two brothers. 
After remand it was ordered that the 
plaintiffs be ejected and that they should 
pay mesne profits in respect of the per- 
iod during which they had been in posses- 
sion. 

On September 8, 1923, the plaintiffs 
started a partition suit impleading all 
the co-parceners in the estate in question. 
They obtained a decree and a separate 
takhta was allotted to them in respect of 
the share of the two brothers which they 
had aequired, and they obtained delivery 
of possession of this takhta. ' 

On June 28, 1927, the plaintiffs began 
the suit out cf which these appeals arise 
to recover from ibe representatives of the 
third brother mesne profits as from the 
date of their purchase but conceded that 
they could not recover in respect of a 
period of more than six years prior to the 
date of the suit. 

The Subordinate Judge granted a decree 
but not to the extent claimed. He held 
that the plaintiffs were entitled to com- 
pensation at the same rate as had been 
applied when the third brother recovered 
mesne profits against them and that such 
compensation was recoverable from the 
date when the partition suit was filed. 

Both sides appealed to the District 
Judge, who held that the plaintiffs were 
not entitled to mesne profits at all. He 
allowed the appeal of the defendants and 
dismissed the appeal of the plaintiffs who 
had asked him to increase the amount de- 
creed by the Subordinate Judge. 

The plaintiffs appeal from this decision 
and the question before us is as to whe- 
ther the plaintiffs are entitled to anything 
and if so, entitled to what amount. 

A preliminary observation may be made 
as to the meaning of the term “mesne 
profits’. It may be used to denote com- 
pensation (that is to- say damages) re- 

(1) 85 Ind. Cas. 1014; 6 P L T 742; 2 Pat, 386; AIR 
1923 Pat, 451. f 
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coverable from a person who has been in 
wrongful possession, and in such circum- 
stances means that which the plaintiff 
has lost by reason of the tor- 
tious act of the defendant, and is not 
the profit actually made by the defendant 
but that which the plaintiff might rea- 
sonably be expected to have made had 
his possession not been wrongfully disturbed. 
On the other hand, it may be used in the 
sense of the profits actually received by 
the defendant which he is bound to hand 
over to the plaintiff towards whom he 
owes some fiduciary duty. In English 
Law the distinction between these 
two significations is preserved in the terms 
“damages” on the one hand and “account 
of profits’ on the other. In India the 
distinction is often forgotten. 

Now, a co-parcener who sues for parti- 
. tion is entitled only to a division of the 
property as from the date when the 
notice of separation was given. Until the 
actual determination of his share and the 
separation of a corresponding takhta, the 
karta or other co-parceners in possession, 
being rightly in possession, are not liable 
to him for mesne profits in the sense of 
damages. The purchaser of a co-parcener’s 
interest cannot be entitled to more than 
what his vendor had, and he no more than 
his vendor can claim mesne profits in 
this latter sense. The mesne profits. (i. e. 
damages) obtained by the third brother 
against the plaintifs were recovered 
against trespassers who were held to have 
been in wrongful possession. They are 
not (as the Subordinate Judge seems to 
have supposed) relevant to the question 
as to what the plaintiffs are now entitled 
to recover in the present case. 

The purchaser from a co-parcener being 
in no better position than his vendor cannot 
sue for mesne profits in respect of the 
period between the date of his purchase 
and the date of his suit for partition, and 
this is so whether he claims mesne pro- 
fits in the English sense of damages or 
in the sense of an account of profits re- 
ceived by a person rightly in possession. 
This was made clear in the case of the 
Maharaja of Bobbili v. W. S. Venkatara- 
manjulu Naidu (2), But a cc-parcener 
suing for partition is entitled to have the 
co-parcenary divided as at the date of the 
suit and the person in possession must 
account for the share of the profits of the 
property allotted from that date as they 


(2) 25 Ind. Oas. 585; 39 M 265; 16 M L T 181; 27M 
LJ 409, 
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came into .his hands to the extent that 
he is not entitled to waste or make away 
with the co-parcenery property between 
that date and the date of the final par- 
tition although he is in rightful possession 
thereof, and his duty to take charge of 
the properly continues until the actual 
delivery of possession of the takhia is 
allotted. To this extent only is he liable to 
account for profits. 

Such accounting, however, is a matter to 
be considered in the partition suit and 
should be performed in that suit and should 
have been claimed if at all in the suit 
for partition brought by the plaintiffs in 
1923. It was argued that a separate suit 
for mesne profits was available to plaintiffs 
notwithstanding the decree for partition, 
and reliance was placed on the case of 
Loknath Singh v. Dwarika Singh (3). 
That case, however, wasa suit for mesne 
profits in the sense of damages against a 
trespasser and has no application in the 
present case. 

An attempt was made to argue on be- 
half of the plaintiffs that they had been 
excluded from possession of the share 
purchased; but in fact this suit is for 
compensation for exclusion from a par- 
ticular estate and not from a share in 
the joint family property and at the date 
of the suit for partition it did not follow 
that the whole or any portion of the 
particular estate would be allotted to the 
share of the co-parcener purchased by 
the plaintiff. The co-parcener’s vendor 
could not have sued for profits whether 
as damages or in the other sense in 
respect of such alleged exclusion. 

In my opinion the suit fails entirely. 
The decision of the District Judge was 
right and the appeals of the plaintiff 
must be dismissed with costs. 

Agarwala, J.—I agree. 

N. Appeal dismissed. 


pp 
(3)133 Ind. Oas. 706; 12P L T 510; 10 Pat. 329; 
A I R1931 Pat, 233; Ind, Rul, (1931) Pat. 414. 
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THAKAR DAS-RUP OHAND —Pratnters 
—APPELLANTS 


Versus 
SHER AHMAD-IQBAL AHMAD 
—DEFENDANTS —RESPONDEN TS 
Stamp Act (II of 18)9), s. 35—Unstamped docu- 
ment—Stamp and penalty —Opportunity, for payment, 
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if should be given—-Document, when to be held inad- 
missible--Interest—Interést in acknowredgment— 
Presumption, as to future interest. ‘ f 

There is no authority in support of the contention 
that the requisite stamp duty and penalty should be 
tendered at the time of the production of the docu- 
ment. ` i 

On a dispute between the parties as to the nature 
and liability to stamp duty .on a certain document, 
the Court held that.the document was liable to.stamp 
duty and penalty : a 

Held, that an opportunity should be given'to pay 
the stamp duty and penalty, andif after this there 
is an omission . to pay, then the Court should hold 
tho document inadmissible. ae ae 

Where it is admitted that interest at the rate of 9 
per cent, per annum was added when the acknowledg- 
ment was written, an inference can reasonably be 
drawn thatthe same rate of interest was payable 
thereafter. 

‘"#, C, A. from the decree of the Senior 
Subordinate Judge, Multan, dated 
August 20, 1925. 

` Messrs. Badri Das and J. L. Kapur, for 
Appellant., ; 
Mr. Muhammad Din Jan, for the Respond- 
ents. g 

Jai Lal, J.-On July 21, 1924, the ap- 
pellant firm Thakar Das-Rup Chand of 
-Multan instituted a suit for thè recovery 
of Rs. 15,485-5-0 with costs and interest at 
the rate of 9 per cent per annum till rea- 
lisation against the firm Sher Ahmad-Iqbal 
Ahmad of Peshawar. This firm is now 
owned apparently by Iqbal Ahmad Sethi, 
son of Sher Ahmad, who is described tobea 
minor. The plaintiff firm alleged that it 
sapplied goods to the defendant firm and also 
advanced. cash to it on various occasions 
between January 14,1919, and March 24, 
1921, that on July 25, 1921, the fotal amount 
due toit was Rs. 12,229-4-6. ‘The defend- 
ants’ agent on that date went into ac- 
counts at Peshawar with ‘the plaintiffs’ 
representative who had gone to Peshawar 
for the purpose and by a writing, Ex. P. A. 
acknowledged that Rs. 12,229-4-6 was due 
to the plaintiff firm from the defendant 
firm on July 25,1921. He also. admitted 
that interest at the rate of annas twelve 
per cent per mensem, 7. e., 9 per cent per 
annum had been added to the principal 
amount due to.the plaintiff firm. The 
document Ex. P. A. was relied upon by the 
plaintiffs as an acknowledgment under 
s. 19 of the Limitation Act in case any 


question of limitation arose. - Rs. 3,256-0-6 , 


was added as interest from: July 25, 1921, -to- 
July 8, 1924, and thus a total of Rs, 15,485-5-0 
was claimed, . 

On behalf of the defendants, various 
pleas were taken. The correctness of the 
amount claimed by the plaintiffs was de- 
nied and alsoan agréement to pay interest. 
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It was further pleaded that the suit was 
barred by time. The execution of the 
acknowledgment Ex. P.A. by. or on behalf 
of the defendants was denied and it was 
averred thatthe same was inadmissible in 
evidence for want of proper stamp. It 
may be mentioned that Ex. P. A. did not 
bear anystamp. The learned trial Judge 
held that the amount claimed by the plaint- 
iffs was due to them as its correctness 
had been established by the plaintiff's 
‘books supported by the statement of one of 
‘the plaintiffs and the testimony of the de- 
fendants’ agent. It also held that Ex. P. 
A. and all the documents relied upon by 
the plaintiff to establish the factum of the 
acknowledgment had been executed by the 
defendant or on his behalf but it held that 
the document Ex. P. A. was not admissible 
in evidence for want of stamp duty as it 
was an agreement and therefore, could not 
be relied upon as an acknowledgment of 
liability under s.19 of the Indian Limita- 
tion Act. On this ground it dismissed thé 
plaintiffs’ suit, it apparently did ‘not give 
any definite finding as to the right of 
the plaintiffs to claim interest after the 
date of the acknowledgment. The plaint- 
iff firm consequently led has preferred this 
appeal, . . 
. The respondent is the. firm Sher Ahmad 
-Iqbal Ahmad through Iqbal Ahmad Sethi. 
This Iqbal Ahmad Sethi, as Ihave already 
stated, is described as a minor. The ap- 
peal was. instituted so far back as 1925 
but has not been heard mainly on the ground 
that the relations of the minor respondent 
have declined to act as his guardian 
though- several attempts have been made 
to get some one to represent him in this 
appeal. The Court being of opinion that 
probably these persons had been deliberate- 
ly. delaying the proceedings by declining to 
act as guardian appointed Mr, Muhammad 
Din Jan, Advocate of this Court, as the 
guardian of the respondent minor. This 
gentleman agreed to act as his guard- 
ian ` and has dppeared before us on 
behalf of the’ respondent. At tle com- 
mencement of the hearing he informed us 
that his instructions‘were that Iqbal Ahmed 
Sethi has now'attained the age of majority 
but there is no.application before us on 
his behalf to be allowed to defend the 
appeal as a major, nor is there any affidayif 
that the minor respondent has in fact-at- 
tained his. age of majority. We are con- 
sequently constrained to proceed with the 
appeal assuming that there has been no 
change in the status of the.,minor res- 
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pondent in this case. It may be mentioned 
that we gave instructions to Mr. Mohammad 
Din Jan to inform the minor and the 
guardian, who was last appointed by this 
Court but had declined to act on his 
behalf, of the fact that he, Mr. Mohammad 
Din Jan, had been appointed as guardian 
of the minor and to receive instructions 
from them. A notice of our order has also 
_been served on the minor by registered 
post so that there is no doubt that the 
minor and his relations are fully aware of 
the hearing of this appeal to-day but no- 
body has appsared before us to assert 
that the minor has become of age or to 
defend the appeal on his behalf. We 
have consequently heard the arguments of 
the appellants’ Oounsel and of Mr. Moham- 
mad Din Jan on behalf of the respondent 
and the latter has placed before us all 
that could be said on -behalf of the res- 
pondent. 

In my opinion this appeal must succeed. 
The learned Counsel for the appellants 
argues thatthe learned trial Judge having 
held that Ex. P. A. is an agreement he 
should have given an opportunity to the 
appellants to pay the stamp duty and the 
penalty thereon and then should have admitt- 
ed it. The respondent's Counsel on the other 
handargues that the document in fact is an 
acknowledgment within the meaning of 
Art. 1 of the First Schedule of. the 
‘Indian Stamp Act and being unstamped 
it could not be. admitted in evidence on 
payment of any penalty. His second con- 
tention is that in any case it was the 
duty of the plaintiffs to tender the penalty 
at the time of the production of the do- 
‘cument and as they did not do so they 
_ are not entitled to have the document admit- 
ted on payment of the penalty. The learned 
Counsel frankly admits that if the document 
beheld not to be an acknowledgment within 
the meaning of Art. lof the Indian Stamp 
Act, then it is an agreement on which a 
duty of Re. 1 is leviable and also that 
_an agreement can be admitted, if unstamped 
“On payment of the requisite stamp duty with 
Ja penalty of Rs.10. We have consequently 
“to .see whether the document in question 
“isan acknowledgment of a debt under Art, 
_l. The document is printed’ at page J6 of 
‘the printed papersbook and is as follows:— 
` “Qompliments from Sher Ahmad Sethi 
to Lala Thakar Das and Rup Chand. 

“Account has been settled with you 
today at Peshawar. Rs. 12,229-4-6 (Rupees 
‘twelve thousand, two hundred and twenty 
_nine, annas four and pies six) have 
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been credited to your account as per 
detail below: — 

“On account of interest at the Re, 0-12-0 
per cent per mensem, from the 10th Magh 
Sambat 1975 (January 22, 1919 to the 
10th “Sawan 1978 (July 25, 1921) 
by rough calculation on 316, 467 after 
deduction of interest on the amount 
paid ... oo be .. Rs. 2,372-13-6, 
“Principal amount out of the 

price of 34 bags of indigo 9,856- 7-0 








A Total Rs. 19,229. 4.6, 

“I will send the above amount to you soon 
at Multan. Rest assured. Dated the 10th 
Sawan, Sambat 1977.” 

I may mention that it is established 
that the year 1977 is really a‘clerical mis- 
take for 1978. This document, it would 
be observed, contains promise to send 
the amount to the creditor ‘soon at Multan,’ 
Now ‘Art. 1 of the First Schedule to the 
Indian Stamp Act expressly excludes from 
its purview a document where the ack- 
nowledgment contains any promise to pay 
the debt. In my opinion, therefore, the 
document Ex. P-A does not fall within 
definition of acknowledgment for the pur- 
poses of fArt. 1 of the First Schedule to 
the Indian Stamp Act as it contains a 
promise to pay at Multan at a date which 
has not been specified. As the trial Judge 
chas held that this document is an agree- 
ment and the learned Counsel for the res- 
pondents concedes that if it be held not 
to be an acknowledgment of debt then 
it must be held to be an agreement, and 
as in my opinion this view is correct, I 
would hold that the document is an agree- 
ment and was admissible in evidence on 
‘payment of Rs.,11, 7. e, Re. 1 asthe proper 
stamp duty and Rs. 10 as penalty. The 
Counsel has tendered {this 
amount in Court but thé respondents’ Qoun- 


‘sel contends that they are not entitled to 


tender the amount.now in appeal. 

No authority has been cited in support 
of the contention by the respondents’ 
Counsel that the requisite stamp duty and 
penalty should be tendered at the time 
of the production of the document. The 


‘contention of the appellants’ Counsel at the 
trial was that the document 


did not re- 
quire any stamp duty. The Court at no 


‘time previous to its final judgment decided 


any stamp duty or was inadmissible in 
evidence for want of requisite stamp duty, 
It was in the final judgment that the 
learned trial Judge held that the document 
was an agreement, That being so there 
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was no occasion for the appellants to tender 
the requisite stamp duty and the penalty 
before the trial Judge. It does not appear, 
and it is not contended, that the learned 
Judge gave an opportunity to the appellants 
to pay the stamp duty and penalty. Under 
these circumstances in my opinion the 
proper course forthe trial Court was, after 
itheld thatthe document was an agreement, 
to give to the plaintiffs an opportunity to 
pay the slamp duty and the penalty. 
Consequently, as the amount has been 
tendered to us, and our opinion is that 
the document was admissible and should 
have been admitted on payment of the 
duty and the penalty, we have directed 
the appellants to pay the same and 
they have paid it in Court. There is no 
question that if this document is admitted 
in evidence as an acknowledgment of 
liability under s. 19 of the Indian Limi- 
tation Act the plaintiffs’ suit is within 
time. 

Another contention raised on behalf of 
the appellants is that it is not necessary 
for them to rely upon this acknowledgment 
of liability in order to save limitation 
under s. 19 of the Indian Limitation Act. 
The contention of the learned Counsel is 
that the suit was brought within six years 
of the first transaction which is the subject- 
matter of the suit and the relationship 
between the parties is that of a lender 
and a borrower and consequently Arts. 52 
and 57 of the First Schedule to the Indian 
Limitation Act govern the case and as 
the period of three years provided by these 
articles had been extended to six years 
by the Punjab Loans Limitation Act of 
1904 and as at the time of the institution 
of the suit that Act was still in force, 
therefore, the suit had been brought within 
the time provided by law in this province. 
There appears to be force in this conten- 
tion of the learned Counsel but the appeal, 
in my opinion, must succeed on the other 
point which has been decided by the trial 
Judge. . 

It is admitted that interest at the rate 
of 9 per cent. per annum was added when 
the acknowledgment was written by the 
defendants’ agent on July 25, 1921. From this 
an inference can reasonably be drawn 
that the same rate of interest was payable 
thereafter. The plaintiffs, therefore, were 
entitled to a decreefor the full amount 
‘claimed by them. 

Reference may be made briefly to another 
‘matter that appears to have been raised 
befdre the learned trial Judge and which 
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was raised before us on behalf of the 
respondents. It was contended that the 
suit should have been based on Ex. P. A 
but not having been so based has been 
rightly dismissed. In my opinion there is 
no force in this contention either. The 
suit was rightly based on the original 
transaction between the parties, and Ex. 
P. A. was relied upon only for the pur- 
pose of saving limitation as an acknowledg- 
ER under s. 19 of the Indian Limitation 

Ci A; É 
I would, therefore, accept this appeal 
and reversing the decree of the trial Judge, 
decree the plaintiffs’ suit with costs through- 
out against the respondents who will pay 
interest at 6 per cent. per annum from the 
date of the institution of the suit till the 
payment of the decretal amount, this 
interest shall be calculated on the principal 
amount due to the plaintiffs. 

Rangi Lal, J.—I agree. 

D. Appeal accepted. 


ent 


PATNA HIGH COURT 
Criminal Revision ae No. 411 of 
193-4 


September 24, 1934 


Lusy, J. 

ABDUL GAFUR—PBTITIONER 
versus 
EMPEROR—Opprosite PARTY 
Bihar and Orissa Excise Act (II of 1915), ss. 59, 
47—Conviction under s. 59—Essentials to be proved— 
Charge under s.59 read with s. 49—Previous sanc- 
tion for prosecution, if  necessary—Conviction of 
licensee for smuggling by servanis—Absence of proof 
of servants acting for benefit of master—Maintain- 

ability of conviction. 

In order to support a conviction under s. 59 of the 
Bihar and Orissa Iixcise Act, it is necessary to show 
not only that the servant was in the employ of the 
master, but also that he was acting within the scope 
of his employment and for the benefit of the 
master. Uttam Chand v. Emperor (1), relied on 

A person who held a license was prosecuted, and 
convicted unders.59, Bihar and Orissa Excise Act 
for being privy to smuggling of liquor by his ser- 
vants : 

Held, that previous sanction for prosecution was 
not necessary and as there was nothing to show that 
the servants while smuggling the liquor were acting 
within the scope of their employment or for the benefit 
of their master, nor was there anything to show that 
the accused (the master) was privy to the smuggling, 
s. 59 was wrongly applied and the conviction was 
not maintainable, À 

Or? R. A. against an order of the 
Deputy Commissioner of Hazaribagh, dated 
June 30, 1934. 

Messrs. M. Yunus and J. Rahman, for 
the Petitioner. 

Mr. Rai Guru Saran Prasad, Government 


Pleader, for the Crown. 
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Judgment.—This is an application for 
revision {by Abdul Gafur who has been 
convicted under section 59 read with sec- 
tion 47 of the Bihar and Orissa Excise 
Act and sentenced to pay a fine of Rs. 
200, or in default, to undergo rigorous 
imprisonment fortwo months. This order 
was passed by Mohammad Ataur Rahman, 
Magistrate with second class powers at 
Giridih, on May 8, 1934. Abdul Gafur 
appealed to the Deputy Commissioner of 
Peete” but his appeal was dismiss- 


ed. 

Abdul Gafur was tried along with 
Nadir Mian, Maula Bux and five others, 
who were accused of having tried to 
smuggle six canisters containing 24 gal- 
lons of country liquor from the Beng- 
abad outstill to the Giridih town area in a 
motor car. They were caught by the local 
Police, who stopped the car afew hundred 
yards from the outstill while it was go- 
ing in the direction of Giridih. The men 
found in the car were duly convicted and 
fined under section 47 of the Excise Act 
for transporting liquor without a pass. 
And Abdul Gafur, though he was not 
said tohave been present at the outstill 
or in the car that dar, has been convicted 
under section 59, which reads as follows : 

“When any offence punishable under section 47 
were rere is committed by any person in the employ 
and acting on behalf of the holder of a license 
permit or pass granted under this Act, such holder 
shall also be punishable as if he had himself com- 
mitted the offence, unless he establishes that all 
due and reasonable precautions were exercised 
by him to prevent the commission of such offence.’ 


The learned Counsel for Abdul Gafur 
has taken two groundsin this application. 
The first ia that the prosecution of Abdul 
Galur was invalid, because specific sanc- 
tion of the Collector had not been obtain- 
ed beforehand to prosecute him for breach 
of the conditions of his license. This 
ground is worth nothing. Abdul Gafur 
has been convicted for an offence under 
section 59 read with section 47 of the 
Act, and that did not require any previous 
sanction. Reference has been made to 
rule 118 of the Excise Manual, but 
that rule only lays down that 

“Prosecution of vendors for breach cf conditions 
of licences other than those of a serious character 
should be sparingly resorted to and only with the 
sanction of the Oollector”. 

This rule has no application in the pre- 
sent instance, because Abdul Gafur was 
not being prosecuted for the breach of 
some unimportant condition of his licence, 
but for the serious offence of being 
privy to smuggling by his servants. 
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The other ground taken is that s. 59 
of the Excise Act should not have been 
applied in Abdul Gafur's case, because 
he had no personal knowledge of the smug-, 
gling, and theother accused persons were 
not acting “on his behalf” when they at- 
tempted to smuggle the liquor. It is not 
disputed that Abdul Gafur was the license- 
holder for the Bergabad outstill. And it 
has been proved (though Abdul Gafur 
himself denied it) that some at least of 
the other accused were his servants em- 
ployed by him to manage Bengabad out- 
still. But itis contended that Abdul Ga- 
fur, being a manin a large way of busi- 
ness, never had time to attend personally 
to the Bengabad outstill, and was not 
privy to the offence committed by the other 
accused, f 

It is necessary, therefore, to consider 
what is the exact meaning of section 59 of 
the Excise Act. No decision ofthis Court 
on the subject has been laid before me 
nor have I been able to find any. The 
learned Counsel for the petitioner relies 
upon the observations made by a Divi- 
sion Bench of the Calcutta High Court 
in the case of Uttam Chand v. Emperor 
(1). Their Lordships were considering 
section 56 of the Bengal Act, the word- 
ing of which is identical with the word- 
ing of section 59 of the Bihar and Orissa 
Act. They held that to support a con- 
viction under section 56 of the Bengal 
Excise Act, it is necessary to show not 
only that the servant was in the employ 
of the master, but also that he was act- 
ing within the scope of his employment 
and for the benefit of the master. In that 
casea servant whose duty it was to re- 
main at his master’s shop and to conduct 
business there, was found travelling 
to another place with ganja in his posses- 
sion in contravention of the rules, and 
it was held that the master could not be 
convicted under section 56, a8 his servant 
acted beyond the scope of his employment 
and for his own private purpose. The 
only difference between Uttam  Chand's 
case (1) and Abdul Gafur’s case is that in 
the former case it was not conclusively 
proved that the ganja came from Uttam 
Chand's shop, whereas in the latter case, 
jt was satisfactorily proved that the ca- 
nisters of liquor had been brought from the 
Bengabad outstill. 

The interpretation placed by the Oalculta 
High Court upon the words 


(1) 15 Ind. Cas, 1007; 39 O 344; 16 0 W N 551; 15 
OL J 401; 13 Or. L J 591, 
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“In the employ and actirigon behalf of the 
license-holder" Les 
must be accepted as authoritative. So 


we hare now to consider whether Nadir 
Mian, Maula Bux, ete., were acting within 
the scope of their employment and for 
the. benefit of their master Abdul Gafur 
when they tried to smuggle liquor from 
Bengabad to Giridih. It was no part of 
their duty to distill any additional liquor 
over and above ihe requirements of the 
Bengabad shop. But there was nothing 
to prevent them from distilling additional 
liquor in theirspare time, and it is difficult 
to imagine how their master could pre- 
vent them from doing so, unless he resided 
continually upon the premises. The excise 
officers, who gave evidence in the case, 
admitted that they had never ceen Abdul 
Gafur at Bengabad, and that they. had 
never informed him personally about such 
irregularities as they noticed at the 
outstill, They made some notes in the 
shop account book; but there is nothing 
to show that Abdul Gafur ever saw the 
account book, or had his attention drawn 
by the excise authorities to the defects 
noticed. Had Abdul Gafur been licensee 
of any liquor shop in the Giridih town area, 
we might have presumed that he was 
interested in the smuggling of liquor from 
his. Bengabad outstill to such liquor shop. 
But it is not the prosecution case that 
Abdul Gafur had any such liquor shop in 
Giridih or in the direction towards which 
the car was moving when it was held up. 
“In my opinion, there is nothing to show 
that Nadir Mian and Maula Bux, etc., while 
smuggling the liquor were acting within 
the scope of their employment or for the 
penefit of their master Abdul Gafur. Nor 
is there anything to show that Abdul Gafur 
was privy to the smuggling. If follows, 
therefore, that s. 59 has been wrongly ap- 
plied, and that the conviction of Abdul 
Gafur cannot be maintained. 

I, therefore, allow the application of 
Abdul Gafur and set aside his conviction 
and sentence under s. 59/47 of the Excise 
Act and acquit him. 

N. Application allowed. 
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for separate amounts with costs—Decree, if one—Limi- 
tation, application of, to keep decree alive— Limitation 
—Res judicata—Mxecution—Decision by implication, 
at earlier stages—Whether res judicata at subsequent 
ae Awe Procedure Code (Act V of 1908), 
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A decree against four persons provided that each 
was to pay his share of the amount decreed includ- 
ing costs: . 

Held, that the fact that the decree was written on 
one sheet of paper didnot make any difference, and 
the decree was not one but four different decrees. 
In order to keep the decree within time against 
each judgment-debtor, it must be kept alive against 
him. J.P, Wise v.-Rajnarain Chuckerbutty (1), 
Chowdhry Hureehur Singh v. Baboo Hirdey Narain 
(2) and Dhirendra Nath v. Nischintapore Co. (3), 
followed. : 

A question may be treated as res judicata in sub- 
sequent execution proceedings in the same suit 
when it has been dealt with and disposed of at an 
earlier stage of those proceedings even by a- 
necessary implication. Dip Parkash vo Bohra: 
Dwarka Prasad (4) and Gadijappa v. Shidappa (5),- 
referred to. < 

Mis. F. C. A. from the order of the 
Senior Subordinate Judge, Lyallpur, dated 
Tune 5, 1933. x : D 
, Messrs, Barkat Ali, Muzaffar Ali Quzil- 
bash and Iqbal Singh, for the” Appel 
lant. - ý 
Mr. Shamair Chand, for the Respond- 
ent. 

_Jdudgment.—On May 19, 1927, Umrao 
Singh and Gurbakhsh Singh obtained a 
decree for asum of Rs. 45,536 with costs 
amounting to Rs. 2,127-4-0 against Barkat 
Ullah, Hafiz Muhammad Abdullah, Abdul 
Rahim and Abdul Aziz. The decree was 
the result of a compromise. It was pro- 
vided in the decree that every defendant 
would pay his own share, i. e., Rs. 11,384 
and one-fourth share of the total costs, 
i. e. he shall pay Rs. 531-13-0 by way of 
costs. The provision was perfectly clear 
and there was no ambiguity in it. But 
the parties were apparently anxious to put 
the matter beyond all possible controversy 
by providing in respect of each judgment- 
debtor separately, in separate paragraphs, 
that he shall pay Re. 11,384 plus one- 
fourth of the costs (Rs. 531-13-0). It was 
also provided that each defendant would 
pay his own share. of the decretal amount 
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within three months from the date of the 
decree and would further be liable to pay 
interest on Rs, 11,384 at the rate of ten 
annas per cent. per mensem from March 4, 
1927 (the date of the institution of the suit), 
till realization and that the decree shall be a 
personal decree against each defendant. I 
have taken care to reproduce the full 
details of the decree in order to show that 
whatever may be the nature of the original 
claim, the parties by mutual consent had 
agreed to specify clearly the respective 
liabilities of the various judgment-debtors 
and put it beyond doubt that the decree- 
holders could proceed against each indivi- 
dual judgment-debtor in respect of his 
share of the decretal amount and costs and 
no more. 


‘In pursuance of this arrangement on 
November 1, 1927, an application was made 
against Abdul Aziz, judgment-debtor. On 
November 4, 1927, three separate applica- 
tions were made against (1) Barkat Ullah, 
(2) Abdul Rahim, .and (3) Hafiz Muham- 
mad Abdullah, the present appellant. 
Hafiz Muhammad Abdullah paid Rs. 7,000 
on or about December 6, 1927, to the 
decree-holder through the Court. We are 
riot concerned with the payments made by 
the other judgment-debtors. On December 
19, 1927, the execution proceedings were 
consigned to the record room. 

“On October 19, 1928, a second application 
for execution was made against all the 
four judgment-debtors for the recovery of 
the balance of the decretal amount. In 
this application the payment of Rs. 7,000 


against Hafiz Muhammad Abdullah was’ 


clearly admitted and execution was sought 
against him for Rs,-4,884 plus proportionate 
costs, 7. e., Rs. 531-]3-0, total Rs. 4,915-13-0 
On October 24, 1928, this application was 
consigned tothe record room for want of 
prosecution. ; 


On November 1, 1928, a third application 
for execution was made against Hafiz Mu- 
hammad Abdullah and others for various 
amounts due by them. In the proceedings 
taken on this application the Oourt issued 
a warrant for the sum of Rs. 4,384 plus 
Rs. 531-13-0 plus Re. 4-8-0 total Rs. 4,920-5-0. 
On May 28, 1929, the whole of this amount 
was duly paid by Hafiz Muhammad Abdul- 
lah in Court, a fact admitted by the learn- 


ed Counsel for the respondents before me. 


in this Court. On May 31, 1929, the case 


came up before the Court and the follow-. 


ing order was passed. “Surdar Sampuran 
Singh on behalf of the decree-holders - is 
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present. Babu Barkat Ullah, judgment- 
debtor, and also Hafiz Muhammad Abdul- 
lah, judgment-debtor, have deposited their 
share of the money. No attachment of 
Abdul Rahim has taken place. On the 
other hand he himself is present and raises 
the objection that the sum of Rs. 1,500 
has not been given credit for. Counsel for 
the decree-holders should make a state- 
ment as regards this plea”. With the 
proceedings recorded in connection with 
the plea raised by Abdul Rahim, we are 
not concerned. Finally, on May 31, 1929, 
the Senior Subordinate Judge made an 
order over his signatures that the proceed- 
ings against Abdul Aziz should continue. 
On July 26, 1929, the application was dis- 
missed for default of appearance. 

On July 15, 1930, a fourth application 
for execution was filed in which the decree- 
holders wanted to proceed against Abdul 
Aziz and Hafiz Muhammad Abdullah. On 
the same date a report was made by the 
Ahlmad of the Court stating that the 
decree-holders, in view of the entry in the. 
register, were not entitled to execute the 
decree as no decretal amount was shown as. 
outstanding. On July 16, 1930, the fol- 
lowing order was passed by the Court:— 
“Counsel for the decree-holders is present 
and requests that the application may be 
returned to him. Therefore the application 
may be returned for correction being made.” 
On the same date both in column 9 as well 
as in the body. of the application the name 
of Hafizg Muhammad Abdullah was cut 
out, apparently as a result of the Ahlmad’s 
report—the position that nothing was due 
at any rate from Hafiz Muhammad Abdul- 
lah under the decree being accepted. Exe- 
cution was accordingly taken out against 
Abdul Aziz alone. On October 17, 1930, 
these proceedings terminated and the 
papers were consigned to the record room. 

On July 16, 1932, the present application, 
out of which this miscellaneous execution 
appeal arises, ‘was made against Hafiz 
Muhammad Abdullah only for the recovery 
of a sum of Rs. 1,702 as interest. The 
judgment-debtor raised various pleas; but, 
for the purposes of the present appeal, only 
the following three pleas may be noted :— 

(1) That the present application is barred 
by time. 

(2) That the present application is bar- 
red by therule of res judicata in view of. 
the order of the Senior Subordinate Judge 
dated May 3], 1929, marked No. 12, and 

(3) That the application dated Novem- 
ber 1, 1928, and the present application, 
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have not been filed by a duly authorised 
person and therefore, are not “in accord- 
ance with law.” 

The executing Court has ‘decided all 
these pleas against ihe judgment-debtor 
and has ordered the execution to proceed 
against him. The judgment-debtor has 
come up in appeal to this Court, 
` The learned Counsel for the appellant 
argues that the present application is bar- 
red by limitation. His contention is that, 
in view of the language of the decree, it 
must be taken that there were in reality 
four separate decrees against the four 
defendant-judgment-debtors and the mere 
fact that the decree was written out on 
one sheet of paper did not in fact make 
any difference. In support of this conten- 
tion he relied upon the following three rul- 
ings :—J. P. Wise v. Rajnarain Chuckerbut- 
ty (D, Chowdhry Hureehur Singh v. Baboo 
Hirdey Narain (2) and Dhirendra Nath v. 
Nischintapore Co. (8). 

In J. P. Wise v. Rajnarain Chuckerbuity 
(1) the judgment of the Court was delivered 
by Couch, CO. J. That was a case in which a 
decree had been passed against one 
person for the rent of one period and 
against another for the rent of another 
year. It was contended on behalf of the 
decree-holder that the executicn taken 
against one of the defendants was sufficient 
to prevent the period of limitation runn- 
ing in favour of the other. This conten: 
tion was repelled andthe learned Chief 
Justice observed that a decree of this 
kind, although it is onone piece of paper, 
in fact amounts really to two decrees each 
being against the paity for the sum for 
which he aloneis held liable. And he 
further held that in applying the law of 
limitation, the decree has to be kept in 
force against each judgment-debtor and to 
be’ treated as a separate decree against 
each since he alone is liable for his own 
share under it. This case was followed in 
Chowdhry Hureehur Singhv. Baboo Hirdey 
Narain (2). It was referred) to in a 
number of subsequent decisions and in 
my judgment it lays down the law cor- 
rectly. In Dhirendra Nath v. Nichintapore 
Co, (3), in a suit under circumstances very 
much similar to those in the present case, 
the learned Judges accept the law as 
laid down in J.P. Wise v. Rajnarain 

Chuckerbutty (1) and Chowdhry Huree- 


(1) 19 W R 30 (F B), 
(2) 25 W R 310, en 
(3) 36 Ind, Cas, 398; 26 CL J 18; 2 OW N 
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hur Singh v. Baboo Hirdey Narain (2). 
They further observe that the principle 
which underlies the decision of the Full 
Bench has met with legislative approval 
and is embodied in Explanation 1, para. 2 
to Art. 182 0f the Indian Limitation Act, 
1908, which is in terms identical with 
Explanation to Art. 179 of the Indian 
Limitation Act, 1877. Infact in the case 
before me when the decree-holders proceed- 
ed to execute their decree in the first 
instance, they followed the spirit as well 
as the letter of the consent decree and 
had filed four separate applications against 
the four judgment-debtors. in their second 
application although all the four jadg- 
ment-debtors were impleaded yet Hafiz 
Muhammad Abdullah paid Rs. 7,000 in 
respect of the amount dueby him under 
the decree. In the course of the execution 
of the third application Hafiz Muhammad 
Abdullah paid the balance of Rs. 4,920-0-5 
as due from him on May 28, 1929. These 
payments were duly taken into considera- 
tion and the Court on May 31, 1929, record- 
ed that Hafiz Muhammad Abdullah had 
paid his share of the decretal amount. This 
order and the subsequent orders clearly 
appear tohave been written by the Senior 
Subordinate Judgein his own hand and 
not by his Reader. it is true that the 
particular sentence in which the payment 
of his share of the decretal amount by 
Hafiz Muhammad Abdullah is recorded is 
not actually signed bythe Senior Subor- 
dinate Judge, but he has put his signa- 
ture atthe conclusion of the proceedings 
which were recorded on that occasion, and 
in my judgment, those signatures govern 
what ia recorded above. This is apart 
from the fact that the order in question 
is in the Judges own handwriting and 
the omission of the signature, if there was 
one, was merely an accidental slip and 
cannot affect the real force and sanction 
of the proceedings, 

Turning now to the provisions of Art. 1&2, 
cl. 5 of the Indian Limitation Act, the 
period of limitation in the case of an ap- 
plication mentioned in Explanation 1, 
begins from the date of the final order 
passed on an application made in accord- 
ance with Jaw to the proper Court for 
execution. This is, cf course, the recently 
amended form of c). Sof Art. 182 and it 
was admitted by the parties before me 
that the amendment would apply to the 
present proceedings, Applying the prin- 
ciple enunciated in the cases mentioned 
above, so far as Hafiz Muhaminad Abdul. - 
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lah was concerned the application had 
been disposed of by the order dated May 
31, 1929, and in consequence of that order 
Hafiz Mubammad Abdullah so to say, 
walked out of the proceedings which 


_were finally terminated against him. The- 
_test ofthe proceedings are concerned with 


the other judgment-debtors with whom 
Hafiz Muhammad Abdullah had nothing 
to do. Therefore, so far as the application 
dated July 16, 1932, which is directed 
against Hafiz Muhammad Abdullah alone 
is concerned, the period of limitation would 
be counted from May 31, 1929, as pleaded 
by Hafiz Muhammad Abdullah and not 
from. July 26,1929, when the proceedings 
against the other judgment-debtor were 
dismissed for default. This being so, the 
application dated July 16, 1932, is clearly 
barred by time. E 

The general doctrine of res judicata is 
also applicable to the present case. As 
already pointed out the Court on May 
31, 1929, decided that Hafiz Muhammad 
Abdullah had paid the decretal amount 
in respect of his share and in fact this 
position was accepted by the decree- 
holders themselves when on July 16, 1930, 
they cut outthe nameof Hafiz Muhammad 
Abdullah from among the judgment- 
debtors against whom execution was sought. 
In this connection reference may be 
madeto the case reported as Dip Parkash 
v. Bohra Dwarka Parsad (4), where a 
number of well-known cases on the subject 
are discussed and it is observed that a 
question may be treated as res judicata in 
subsequent proceedings in the same suit 
when ithas been dealt with and disposed 
of at an earlier stage of those proceedings 
even by anecessary implication. In the 
present case the Senior Subordinate 
Judge decided the question of Hafiz Mu- 


| hammad Abdullah’s liability as a judg- 


ment-debtor and the fact that no steps 
were taken against him clearly indicates 
that the learned Judge had, if not speci- 
fically, at any rate by necessary implica- 
tion exonerated him from the process of the 
Court in the execution proceedings. This 
being sothe present application is barred 
by the rule of res judicata: Vide also Ga-. 


` dijappa v. Shidappa (5). 


The learned Counsel for the appellant 
also argues that the application- dated 


November 1, 1928, was not an application . 


(4) 90 Ind, Cas, 83; 48 A 20!; L R6 A606 Civ; 24 
ALJ 91; ALR 1926 All. 71. 
(5) 83 Ind, Oas. 155; 48 B 638; 26 Bom. L R817; A 
IR 1924 Bom, 495. 
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“in accordance with law” as required by 
Art. 182 (5) in that Sardar Sampuran 
Singh never held a proper power of- 
attorney from the decree-holders. There 
appears to be some force in this contention 
in view of the authority of Murari Lal v. 
Umrao Singh (6), but I do not propose to 
go into this matter. I would base my 
judgment onthe two grounds already dis- 
cussed, namely, that the present application 
is barred (1) by limitation and (2) by the 
general doctrine of res judicata. 

This being so I accept the appeal with 
costs and setting aside the ‘order of the 
Senior Subordinate Judge dated June 5, 
1933, dismiss the application for execution 
dated July 16, 1932. 

This order disposes of the Civil Miscellae 
neous Petition No. 422 of 1933. 

D. Appeal accepted. 

(6) 23 A 499, 


- LAHORE HIGH COURT 
Second Civil Appeal No. 371 of 1933 
March 7, 1934 
Jat Lan, J. 
GURDIAL SINGH—Derex pant — 
APPELLANT 
j versus 
BHAGAT SINGH AND OTHERS -DEFENDANTS 
—RESPONDFNTS 
Custom (Punjab)—Alienation—Alienee not antece- 
dent creditor —Necessity for antecedent debt need not 
be proved -Second appeal—Finding that necessity 
has not been proved—finding of fact—Civil Proce- 
dure Code(Act V of 1909), s. 100. 
16 is not necessary for a mortgagee to prove neces- 
sity for the antecedent debt in favour of a third 


nd 


arty. 

A finding that necessity for certain items has not 
been proved is one of fact and cannot be challenged 
in second appeal. 


S. O. A. from the decree of the Additional 
District Judge, Lyallpur, dated Novem- 
ber 22, 1932. 

Mr. Dwarka Das, for the Appellant, 

Judgment.—lour suits were instituted 
to contest some alienations by way of 
mortgages effected by Tara Singh in favour 
of the respective defendants in each case, 
the plaintiff being the minor son of Tara 
Singh. The suits were partially decreed. 
The plaintiff being dissatistied inone of the 
suits lodged an appeal before the District 
Judge. The defendants being dissatisfied 
in the other suits against the decree of 
the trial Court presented appeals. All the 
appeals were heard by the Additional 
District Judge together and were disposed 
of by a single judgment. The defendants 
havo presented three second appeals to 
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jhis Court, one is against the acceptance 
by the Additional District Judge of the 
plaintifi's appeal and the remaining two 
ure against his decree dismissing the 
appeals made by the defendants in two 
of the suits. For the sake of convenience 
I will refer to the appeals by referring 
to the number of the suits out of which 
they have arisen as was done by the 
Additional District Judge; but before 
doing so it is convenient to deal with 
certain matters which are common to all the 
appeals. 

“The plaintiff is a minor and alleges 
to be the son of Tara Singh. It was 
pleaded that he was not the legitimate son 
of Tara Singh. It appears that his mother, 
Musammat Karam Devi, was the wife of 
oné Bagga Singh and had been enticed 
away by Tara Singh and was living with 
Tara Singh when Bagga Singh fileda 
complaint under s, 498 of the Indian Penal 
Code and a suit for restitution of con- 
jugal rights. The dispute, however, was 
compromised and ` it seems that Bagga 
Singh divorced his wife and presented a 
petition to the Court withdrawing his suit, 
stating this fact. After this Tara Singh 
and Musammat Karam Devi continued to 
vobabit and the plaintiff was born about 
seven years after the divorce. So no 
evidence was led at the trial that after 
the divorce Tara Singh and Musammat 
Karam Devi went through chaddar-andazi 
ceremony. This evidence, however, was not 
found to be satisfactory by the trial Court 
which, however, held the marriage proved 
from the continued cohabitation of Tara 
Singh and Musammat Karam Devi. The 
learned Judge relied on certain judg- 
ments of this Court which are cited by 
-him and the learned Additional District 
Judge has agreedin his conclusion. 

On behalf of the appellants it is con- 
tended before me that the presumption of 
marriage does not arise in a case where 
it is established that the connection 
between the man and the woman concerned 
at its inception was adulterous. In the 
present case, however, though there is the 
undeniable fact which made the connec- 
tion adulterous at its inception, i. e. the 
existence of a marriage between Bagga 
Singh and Musammat Karam Devi, it is 
clear the disability to marriage was 
removed in 1917 when Bagga Singh 
divorced Musammat Karam Devi and 
after that Tara Singh and Musamma 
Karam Devi continued to live together 
-and,it has been found, treated each other 
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as husband and wife and were looked upon 
by others as such and it was during this 
period that the plaintiff was born. .On 
these facis the learned Additional District 
Judge has found the presumption of 
legitimacy in favour of the plaintiff. 
Indar Singh v. Thakkar Singh (1) cited on 
behalf of the appellants is clearly disting- 
uishable from the facts of the present 
cate because it had not been shown in 
that case that the husbandof the woman 
had divorced her or turned her 
acquiesced in her leaving him. ‘In the 
present case, as 1 have already stated, it 
has been found to be proved that.Bagga 
Singh had divorced Musammat Karam 
Devi. I am unable, therefore, to hold that 
the learned Additional District Judge was 
not entitled to draw the presumption of 
legitimacy in plaintiff's favour. I may 
mention that the oral evidence as to 
chaddar-andazi has not altogether been 
rejected. 

The next point taken was that the land 
in suit had not been proved tobe ances- 
tral. The burden, no doubt, was on the 
plaintiff but the trial Court on considera~ 
tion of the evidence held that ihe 
burden had been discharged except with 
regard to a part of the property in suit, 
The learned Additional District Judge has 
agreed with the conclusion of the trial 
Court and it appears from his judgment 
that the conclusion of the trial Court on 
this question was not really contested before 
him. In the first instance, therefore, this is a 
finding of fact given by the Additional 
District Judge which cannot be contested 
on second appeal, and secondly, it is not 
open to the appellants to raise this ques- 
tion before me because they do not seem 
to have contested it before the Additional 
District Judge. 


Now dealing with the appeals individ- . 


ually the appeal relating to suit No. 64 
is by Subedar Mal Singh. A mortgage 
for Rs. 2,700 was executed in his favour 
on April, 15, 1925, The Additional District 
Judge has held that out of this amount 
the consideration and necessity to the 
extent of Rs. 1,154-8-0 have been proved 
and that necessity with regard tothe 
rest has not been proved. Nothing has 
been said to show that the conclusion of 
the Additional District Judge is 
erroneous. I amconsequently not inclined 
to differ from his conclusion. It, however, 
appears that some property comprised in 


(1) 63 Ind. Cas, 887; 2 Lah. 207; 94 PL R1921; 3 


Lah, LJ 311; 3 U P L B (L) 82, 
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the mortgage has been found by the 
trial Court and also by the Additional 
District Judge to be the self-acquired pro- 
perty of Tara Singh. ‘the lower Appellate 
Court intended to correct the mistake of the 
trial Court as appears from its judgment but 
apparently omitted to do so by inadvertance. 
The appeal arising from suit No. 64 will 
be accepted to this extent that, while 
Rs. 1,154-8-0 will be deemed to be a charge 
on the ancestral property in dispute out 
ofthe total consideration of Rs. 2,700, the 
whole amount shall be deemed to be a 
valid chargeas against the self-acquired 
property of Tara Singh as specified in the 
judgment of the trial Court and the decree 
ofthe trial Court shall be construed with 
this variation, otherwise the appeal in suit 
No. 64is dismissed. ; 

Now with regard to the appeal in Suit 
No. 65, it.related totwo mortgages for Rs. 2,000 
and Rs. 500, respectively, in favour of Sardar 
Bahadur Captain Dula Singh. The trial 
Court held that consideration and necessity 
in respect of Rs. 1,500 out of the first mort- 
gage had been proved, but that no necessity 
with regard to the rest had been established. 
The plaintiff appealed to the Additional 
District Judge and the learned Judge has 
held that necessity for Rs. 1,500 has not 
been proved. This conclusion the learned 
Additional Judge has reached on an 
erroneous legal assumption. This was 
amount paid to a previous mortgagee and 
the existence of the previous mortgage has 
been proved and has been found to be 
proved by the mutation entry in the revenue 
records. The discharge of that mortgage 
also has been proved by another mutation 
entry. The learned Judge is of opinion 
that it was for Dula Singh, the mortgagee, 
to prove the necessity for the antecedent 
mortgage in favour of a third party. This 
is not so. The existence of the previous 
mortgage having been found to be proved, 
it was not necessary for Dula Singh to 
prove its necessity. I accepb the appeal 
and reverse the decree of the Additional 
District Judge and restore that of the trial 
Court in Suit No, 65. 


In Suit No. 66 the mortgagee for 
Rs. 5,000 is Gurdial Singh. The Additional 
District Judge agreeing with the trial 
Court has held that consideration and neces- 
sity for Rs. 2,000 has been established. 
The rest was a previous debt alleged to be 
due tothe alienee himself, i. e., Rs. 1,428, 
Rs. 272 paid to the mortgagor before the 
registration end Rs. 1,300 paid before the 
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Sub-Registrar. The learned Additional 
District Judge has found that necessity 
regarding these items has not been proved. 
This is a tinding of fact which is conclusive 
against the appellant. Nothing has been 
stated before me to show that the learned 
Additional District Judge has acted illegal- 
ly in arriving at this conclusion. The 
appeal in Suit No. 66 will, therefore, be 
dismissed, 

The respondents have not appeared before 
me. They will not, therefore, get any costs 
in the appeal before me. They will, 
however, pay the costs of appeal in Suit 
No. 65 and the parties will bear their own 
costs in Suit No. 64. This order of costs 
only refers to the appeals presented to this 
Court, otherwise the order regarding costs 
passed by the Courts below shall stand. 

N. Appeal accepted in Suit No. 64. 

Appeal dismissed in Suit No. 66. 





PATNA HIGH COURT 
Second Civil Appeals Nos. 622 and 712 to 
-716 of 1932 
September 7, 1934. 


Wort, J. 
DHANPAT SAHU AND OTARRS — 
APPHLLANTS 
versus 
DEOCHARAN BARHI AND OTHERS— 
RESPONDENTS 
Bengal Tenancy Act (VIII of 1835), s. 22 (2)— 
Co-sharer landlord purchasing non-transferable holds 
ing—Extent of validity of purchase—Other co-sharers, 
if cantreat him as trespasser. 
lf one of the co-sharer landlords purchases a non- 
transferable holding, it is valid to the extent of 
his interest, but he cannot force the purchase on his 
co-proprietors. When one cc-3harer landlord takes 
a transfer of a non-transferable holding from a 
tenant he may be treated bythe other co-sharer 
landlords as a trespasser. Lachmi Narain Tewari 
v, Ramsaran Tiwari (2) and Midnapur Zemindari 
Co. Ltd v. Naresh Narayan Roy (3), followed, 
Gholam Mohi-ud-din Hossein v. Khairan (1), not fol- 
lowed. : Mr BoR 
S.A. against a decision of the District 
Judge, Gaya, dated June 29, 1933, affirming 
that of the Additional Munsif of Aurang- 
abad, dated May 21, 1931. 
Mr. Kedar Nath Varma, for the Appel- 
lants. 
Mr. N. K. Prasad, II, for the Respon- 
dents. 


Judgment.—These two seis of appeals 
arise out of the following circumstances 
which can be said in a sentence. One of 
the co-sharer landlords is alleged to have 
purchased the interest of some of the 
venants, The appellants before me are 
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several of the co-sharer landlords who in 
the rent suits claimed rent against the. 
recorded tenants who in the title suits were 
defendants, the plaintiff whereof had 
claimed to be put into khas possession to 
the extent of his share in the lands vacated 
by the tenants who have sold their holdings. 

The contention of the landlords who 
have sued for rent is now that they are 
entitled to get rent against the recorded 
tenants; alternatively they seem to have 
claimed that they are entitled to rent 
against the co-sharer landlord purchasing 
thé: holdings that the tenants sold. The 
last argument cannot avail for the simple 
reason that this co-sharer landlord was 
a co-plaintiff. The learned Judge in the 
Court of Appeal below has, however, pointed 
out that the appeals were argued solely on 
the ground that the tenants still retained 
possession ; and the finding on that point 
seems to dispose of the case, the finding 
being that the co-sharer landlord was not 
in possession. In my judgment, for these 
two reasons the appeals arising out of the 
rent suits fail. 

how the question is, whether as contend- 
ed by the defendants in the title suit the 
co-sharer landlord who was the purchaser, 
was not entitled to the extent of his share. 
For this contention reliance is placed upon 
the decision of the Calcutta High Court in 
Gholam Mohi-ud-din Hossein v. Khairan (1), 
but there is a décision of this Court which 
in my judgment I must follow. I refer to 
the case of Lachmi Narain Tewari v. Ram- 
saran Tewari (2) which is to the effect: 

“If one of the co-sharer landlords purchases a non- 
transferable holding, this is valid tothe extent of 
his interest, but he cannot force the purchase on his 
co-proprietors, It has been laid down by their 
Lordships of the Privy Oouncil in the Midnapur 
Zamindary Co., Ltd. v. Naresh Narain Roy (3) that 
no co-sharer can, as against his co sharers, obtain 
any jote right in the lands held in common. The 
principle that when one co-sharer landlord takes 
a transfer of a non-transferable holding from a tenant 
he may be treated by the other co-sharer landlords 
as a trespasser is a principle well-setteled”. 

In those circumstances, in my judgment, 
the plaintiffs in title suits were entitled to 
succeed as held by the learned Judge in 
the Court below relying upon the decision 
just referred to. 

In my judgment, therefore, both the sets 


of appeals fail. The appeals arising out 

(1) 81 O 786, 

(2) 118 Ind, Cas, 129; 10 P LT 204; AIR 1929 
Pat. 185; 8 Pat. 650; Ind. Rul. (1929) Pat. 48). 

(3) 80 Ind. Cas. 827;6 PLT 750; 511 A 293; 51 
O 631; AIR 1924 PO 144; 26 Bom. L R 651, 47 
ML J 23; 35 ML T 169; (1924) M W N 723; 290 
WN 34; 20 L W770; L RSA (PO) 187; 23AL 
J 76; 3. Pat, L R193 (P O) 


BHAGWAN SINGH v. SHIV DEVİ 


15810 


of rent suits are dismissed: as regards 
Second Appeal No, 622 with costs, but 
as regards the others without costs; and the 
appeals arising out of title suits are dismiss- 
ed without costs. 

N. Appeals dismissed, 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 644 
of 1933 4 
March 27, 1934 
Jar Lat, J. 
BHAGWAN SING H-— APPELLANT 


versus 
Musammat SHIV DEVI 
AND OTHERS—RESPONDENTS 

Will—Execution of—Acknowledgment of document 
as will in presence of witnesses—Sufficiency of. 

It is open to a testator either to sign the will in 
the presence of the witnesses or to acknowledge 
the documént to be his will in their presence. io 

Mis. F. O. A. from an order of the Dis- 
trict Judge, Rawalpindi, dated March 13, 
1933. 

Messrs. M.C. Mahajan, Hans Raj Sawhney 
and S. N. Bali, for the Appellant. 
Messrs. Nawal Kishore, Chuni Lal Vohra 
and Dev Raj Sawhney, for the Respond- 
ents, 

Judgment.—The appellant Bhagwan 
Singh made an application to the District 
Judge of Rawalpindi for grant of Letters 
of Administration with the will attached. 
The will was alleged to have been executed 
by Sadhu Singh on December 14, 1917, he 
admittedly died in1932. The grant of the 
Letters of Administration was opposed by 
Musammat Malan alias Musammat Shiv 
Devi, three of her daughter's sons and also 
by her daughter Musammat Dewan Devi. 
Gopal Singh and sons of one Hari Singh, 
whose relationship with the deceased I will 
shortly state, also opposed the grant of the 
Letters of Administration. | 

Musammat Shiv Devi is the widow of a 
a real brother of Sadhu Singh. Her 
husband Asa Singh had a son Hardit Singh, 
who, however, has died. Mul Singh, Kishen 
Singh and Prem Singh were three brothers, 
Sadhu Singh and Asa Singh were the sons 
of Kishen Singh. Hari Singh and Gopal 
Singh are the sons of Mul Singh. The 
appellant Bhagwan Singh is a grandson 
of Prem Singh, being his son Manna 
Singh's son, 

The respondents caveators objected to 
the grant of the Letters of Adminisration 
on the ground that the will had not been 
validly executed by Sadhu Singh and this 
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was the only issue before the learned trial 
Judge. After recording the evidence pro- 
duced by the !appellant, the respondents 
having produced no evidence, the learned 
Judge refused to grant the Letters of 
Administration as it appeared tohim to be 
“highly probable that the will was not 
genuine,” 

In support of the execution of the will 

by Sadhu Singh the appellant produced 
three witnesses who had attested the docu- 
ment, and also its scribe. The scribe is 
P. W. Ata Muhammad, a fetition-writer, 
who saysthat he wrote it at the instance 
of Manna Singh who brought a 
pencil draft of the will to him, that 
after he had written out the document, 
a person, who represented himself to be 
Sadhu Singh, signed the will in his presence 
andthen took it away. This witness did 
not know Sadhu Singh previously and 
therefore beyond the fact that somebody 
who described himself to be Sadhu Singh 
signed the document in his presence on 
October 14, 1917, he gives no evidence in 
support of the will. Lala Mansa Ram, a 
Vakil of Rawalpindi, and Dr. Kartar Singh, 
a Medical Practitioner of the same place, 
have both deposed that they knew Sadhu 
Singh well before and that Sadhu Singh 
brought the document in question to them 
and told them that it was his will and on 
his admission of his having made it they 
attested the document. Gopal Singh, one 
of the caveators, also was produced as a 
witness by the appellant. He admitted 
that he had attested the document but at 
the instance of Manna Singh. 
“The will, if may be mentioned, is in 
Urdu and Gopal Singh has witnessed it in 
Urdu. From the manner in which he has 
attested the document it appears that he 
is well acquainted with the Urdu language. 
He could not, therefore, have been under 
any mistake as tothe nature of the docu- 
ment that he was attesting. While, there- 
fore, he admitted his attestation of the 
document in 1917, he gavean explanation 
before the District Judge that he signed it 
without being aware of its nature. This 
explanation, the District Judge has found 
to be unsatisfactory and the demeanour of 
this witness with regard to this explanation 
has been adversely commented upon by 
the learned Judge below. 

Hari Singh, own brother of Gopal Singh, 
also has attested the will. He had died 
when the witnesses were examined and 
Gopal Singh professed not to identify his 
signature on the will. The appellant, how- 
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ever, when he went in the witness bor 
identified his signature. 

The will is also attested by two other 
witnesses, one of whom is Maya Das, an 
employee in the Supply and Transport 
Department and the other Narain Das, a 
record-keeper in the Cantonment of Rawal- 
pindi. Both thesemen are dead but their 
signatures on the will have been identified 
by persons who have given good reasons for 
being acquainted with their handwrilings, 
The signature of Narain Das has been iden- 
tified by Mul Raj, whohad been employed 
in the same Court as Narain Das was. The 
signature of Maya Das has been identified 
by his son Ram Lal. It would thus’ be 
observed that the signatures of all the 
attesting witnesses to the will have been 
proved by the best available evidence. 
Sadhu Singh himself has signed the docu- 
ment both in Urdu and in Gurmukhi, but 
the writing in Gurmukhi is not his signa- 
ture, it is merely a statement of the fact 
that whatever has been recorded in the 
document signed by him is correct. 

In addition to the statements of the above 
witnesses the appellant relied on the evi- 
dence of one Buta Mal, who was a neigh- 
bour of Sadhu Singh. This witness stated 
that about four days before his death 
Sadhu Singh handed over the will to him 
as Bhagwan Singh was absent from Rawal- 
pindi though he had been summoned. 
Sadhu Singh apparently at that time was 
very ill. Buta Mal says that at the time 
of handing over the will fto him Sadhu 
Singh told himthat the document was his 
will and that he had made it in favour of 
Bhagwan Singh. Labh Singh, another resi- 
dent of the same locality, supports the 
statement of Buta Mal. Buta Mal and 
Labh Singh both further state that when 
Bhagwan Singh arrived shortly before the 
death of Sadhu Singh the will was handed 
over to him by Buta Mal. The learned 
District Judge was not satisfied with this 
evidence and considered the circumstances 
under which the document was given to 
Bhagwan Singh to be “peculiar and sus- 

icious.” 
i It would be observed that the learned 
Judge has said nothing against the inherent 
credibility of the witnesses produced by the 
appellant. I have already said that the 
respondents produced no evidence in rebut- 
tal and nothing has been said against these 
witnesses at the Bar. They are respectable, 
independent and have no motive to support 
the appellant. Itappears that the learned 
Judge considered that the document should 
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have been signed by SadhuSingh in the 
po ence of the attesting witnesses and that 

is admission or declaration in the presence 
of the witnesses at the time when they 
attested the document that it was his will 
is not sufficient. It is however, obvious 
that it isopen to a testator either to sign 
the will in the presence of the witnesses or 
to acknowledge the document to be his will 
in their presence. I may mention here 
that the will was executed at a time when 
the formality of the presence of two witnes- 
ses at the same time and their attestation of 
the-will inthepresence ofeach other and 
in thé presence of the testator was not re- 
quired by the law as administered in this 
province. In my opinion, therefore, the 
will was executed by Sadhu Singh and 
attested by witnesses in the manner 
which was legally recognised in this 
province in 1917. The learned Judge con- 
siders that the manner in which Sadhu 
Singh attested the will in vernacular is 
suspicious. I have examined the will care- 
fully but am unable to agree with his 
conclusion and Counsel has not advanced 
any reasonable argument in support of the 
view of the District Judge. 

It is also contended on behalf of the 
respondents that the will is not a natural 
will, It appears, however,from the evidence 
on the record that the only person who was 
disinherited by the will is Asa Singh’s 
family and it is obvious that the relations 
. between Asa Singh's family and Sadhu Singh 
were not friendly. Apparently there were 
some disputes which culminated in litiga 
tion between the two. Sadhu Singh had, 
therefore, strong motive for disinheriting 
Asa Singh’s heirs and hetook the precaution 
of getting the will attested by Hari Singh 
and Gopal Singh, the only two remaining 
relations who might have been affected by 
the will. 

I am aware of the observations made by 
the highest judicial authority that ordinari- 
ly the conclusions of the Judge who has 
recorded the evidence and has seen the 
demeanour of the witness should not be set 
aside, but with full regard to those fobser- 
vations I am of opinion {hat the conclusion 
of the learned District Judge is clearly 
wrong in this case. In my opinion there 
can be no manner of doubt that the will was 
executed by Sadhu Singh and its execution 
by him has been proved by reliable evi- 
dence. 

There is nothing unnatural in the fact 
that the will got into the possession of Bhag- 
wan Singh shortly before the death of Sadhu 
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Singh in the manner described by Buta 
Mal the fact that the will was executed in 
1917 and remained intact and in possession 
of Sadhu Singh till his death is a clear 
indication of the existence of disposing mind 
of Sadhu Singh. i : 

I accept this appeal and setting aside the 
order of the District Judge direct that 
Letters of Administration of the will of 
Sadhu Singh, dated October 14, 1917, 
marked Ex. P. A by tbe District Judge 
of Rawalpindi, be granted to Bhagwan 
Singh on payment by him of the requisite 
stamp duty and the execution of the usual 
administration bond by him. It will be for 
the District Judge to decide for what 
amount the administration bond should be, 
The appellant’s costs shall be paid by the 
respondents. 

N. Appeal accepted. 


PATNA HIGH COURT 
Second Civil Appeal No. 1131 of 1931 
August 10, 1934 
FAZL ALI AND SAUNDERS, JJ. 
LEAKAT AND ANOTHER—DEFEN DANTS— 
APPELLANTS 
VETSUS 
DILDAR ALI KHAN AND OTHERS — 
PLAINTIFFS — DEFENDANTS AND RESPONDENTS 

Bengal Land Registration Act ( VII of 1876)— 
Duly registered co-sharer landlord getting share in 
holding, tf can sue for possession—Landlord and tenant 
—Landlord accepting rent when his interesis are 
sold—Tenants,if can remain in possession agaist 
rightful owner—Maxim—No one can convey better 
title than he himself has. JA ; 

Want of possession of an entire interest in a hold- 
ing by a duly registered co-sharer landlord is no bar 
to his‘ being given possesion ofashareof a holding 

ini nterest. 
See ate jae “landlord of a holding accepts 
rent from his transferees who are let in possession 
of the holding after his interest in it has been sold 
toa co-sharer landlord, he cannot be eaid to be acting 
in good faith so as to entitle them to remain in 
possession against the rightful owner. 

[Case-law referred to.) | 

S. O. A. from a decision of the Sub-Judge, 
Bhagalpur, dated February 21, 1991. 

Messrs. Muhammad Hasan Jan and Saiyid 
Hussain, for the Appellants. | 

Messrs. Khurshaid Husnain and R. Misra, 
for the Respondents. : h 

Saunders, J.—In the suit out of which 
this appeal has arisen the plaintiff as a 
co-sharer landlord of a non-transferable oc- 
cupancy holding asked for possession of 
the holding jointly with persons to whom 
it had been sold and jointly also with the 
other co-sharer landlords. The holding was 
bought by the defendants of, the first part 
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in 1916 when the defendants of the third 
party were the landlords. In 1918 the 
plaintiff acquired all except a very small 
fraction of the interest of those landlords 
at asale in execution of a certificate for 
arrears of cess. The share he bought was 
9 gandas 3 cowries, the original landlords 
being left with only 2 karants18 ren. The 
plaintiff's name was duly registered under 
the Land Registration Act, in respect of 
the share he had bought but he did not 
obtain delivery of possession from the Court 
nor apparently did he take possession of 
it himself. The defence of the defendants 
the first party was that as the plaintiff 
had not obtained possession of the share 
which he had acquired at the Court sale, 
he was notentitled to sue for possession of 
the holding. They also pleaded recogni- 
tion by the former landlords of the transfer 
of the holding to themselves, the plea of 
recognition being based upon a receipt 
given to them by one of the landlords of 
whom there were three, early in 1919, a few 
months after the Court sale. 

The suit was decreed by the trial Court 
and the appeal of the defendants who were 
the transferees of the holding was dismiss- 
ed by the Subordinate Judge of Bhagal- 
pur. They are the appellants in this second 
appeal, and the grounds of appeal which 
they have taken are those on which the 
suit was contested. There is no substance 
in the plea that the respondent had no right 
to institute the suit. It was brought with- 
in twelve years after the date of the sale 
of the landlord’s interest to the respond- 
ent, and the fact that, although duly re- 
gistered under the Land Registration Act, 
he had not obtained possession of the entire 
interest is no bar to his being given pos- 
session of a share of a holding appertain- 
ing to that interest. 

The main contention of the appellants is 
that recognition of the transfer by one of 
the landlords, after the respondent became 
a landlord, is binding upon the respondent 
because it was obtained in good faith from 
a de facto landlord. The learned Advocate 
for the appellants relied upon the decisions 
in Zoolfun Bibee v. Radhica Prosanno 
Chunder (1), Mohima Chunder v. Hazari 
Pramanik (2), Binod Lal Pakrashi v. Kalu 
Pramanik (3), Sukumari Ghose v. Haldar 
Mandal (4) and Atal Chandra v. Lakhi 


Narain, 2 Ind. Cas, 417 (5). The decisions in 
(1) 30530,10 L R328. 
(2)17 045. 
(3) 20 O 708, 
(4) 24 Ind. Oaa. 431; AI R 1914 Cal, 68% 
(5) 2 Ind. Oas, 417, 


BIBHOT! BHUSAN V., MAJIBAR RAHAMAN 


247 


these cases are to the effect that, a tenant let 
into possession by a de facto landlord is not 
a trespasser but has a good title. They 
were all, however, cases in which the tenant 
obtained possession under a landlord who 
had not then been found to have no title 
and thus the decision pre-supposed good 
faith on the part of the landlord. It was held 
in Upendra Narain v. Protab Chandra (6) 
that the case of Binod Lal Pakrashi v. Kalu 
Pramanik (3) had made a great encroach- 
ment on the strict law according to which 
a landlord who has no title can 
give no title to a third person, and 
a person who has a title can give a 
title to another only for aslong as his own 
title endures; and that it was never intend- 
ed to be laid down that a person knowing 
that he had no title could induct persons 
into the Jands of others or that the persons 
so inducted could not be evicted by the 
rightful owners. Similarly it was decided 
in the case of Hiranmoy Kumar v. Banka 
Behari (7), that a person taking settlement 
of land from a trespasser in de fasto pos- 
session is not entitled to remain in posses- 
sion asa tenant against the rightful owner 
unless it isfound not only that he acted 
in good faith in taking the settlement but 
that the person also from whom the settle- 
ment was taken was acting in good faith 
in making the settlement with him. It can- 
not be reasonably contended in the present 
ease that the landlord who accepted rent 
from the appellants after his interest had 
been sold to the respondent acted in good 
faith, There is, therefore, no ground for in- 
terference with the decisions of the lower 
Courts, and I would accordingly dismiss 
the appeal with costs. 
Fazi Ali, J.—I agree. 


D. Appeal dismissed. 
(6) 31 O 703; 8 O W N 220, 
(7) 37 Ind. Oas. 852:A I R 1917 Oal. 625. 


CALCUTTA HIGH COURT 
Civil Appeal No. 121 of 1933 
May 10, 1934 
COSTELLO AND LORT-WILLIAMS, JJ. 
BIBHUTI BHUSAN MOZUMDAR— 
PLAINTIFF —ÅPPELLANT 
versus 
MAJIBAR RAHAMAN AND OTHERS — 
DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 12—Caleutta Municipal Act (ILI of 1923) 8. 205— 
Sale of house in Calcutta by Registrar (Original Side) 
— Arrears of taxes to Municipality due—No mention 
of arrears im proclamation—-Liability to pay— 
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Amount, if to be paid out of purchase money— 
Calcutta High Court Rules, Chap. XXVII—Need for 
amendment. 


In execution of a mortgage decree, a house in 
Calcutta was sold by the Registrar, High Court 
(Original Side), No mention was made in the 
notification of sale of the Municipal tax or of any 
otherencumbrance. At the time of the sale the 
Corporation represented that their arrears should be 
paid out of the sale proceeds, On the sale being 
confirmed, the proceeds were paid into Court: 

Held, that this property was sold subject to a 

clean title being given, fres from any prior mortgage 
or charge ; and until the mortgagee isin a position to 
give such a title, he is not entitled to the purchase 
money. Hecannot give any such title until this 
first charge in favour of the corporation has been 
disposed of. Consequently, the money in Oourt 
cannot be paid out to him unless and until this 
claim has been settled, and it should be settled 
in accordance with the usual practice, thatis to say 
by payment to the corporation by the Registrar out 
of the purchase money. 
. The rules, conditions and forms provided in 
Ohap. XXVII of the Rules of the Calcutta High Oourt 
for sales by the Registrar are not sufficiently clear or 
explicit, and these rules and forms of conditions of 
gale ought to be amended, in order toremove any 
doubt about such matters, and similar doubts which 
may arise upon sales by the Registrar. 

“Mr. A. Sen, for the Appellant. 

Messrs. L. P. E. Pugh and P. N. Chat- 
terjee, for the Respondents, 

Lort-Williams, J.—This is an appeal 
against an order made by Ameer Ali, J., 
in a mortgage suit, The preliminary 
decree in the suit was made on May 7, 
1930, and the Registrar reported that 
Rs. 5,110 odd was due to the plaintiff. 
In the final decree, made on December 14, 
1931, it was ordered inter alia that the 
premises be sold; and in pursuance of 
these two decrees, the property was sold 
on February 3, 1933, and purchased by. 
one Haji Abdur Rahim for: Rs. 6,450. 
The sale was subsequently confirmed, and 
after payment of the commission of the 
Registrar and the Accountant General, 
there is now lying in Court standing to the 
credit of the suit a sum of Rs. 6,15) odd. 
The plaintiff's dues amount now to Rs. 6,530 
odd, and apart from his costs, which have 
not yet been taxed, the money in Oourt 
will not be sufficient to meet his claim, 
and he has given up his costs up tothe 
preliminary decree. That being the posi- 
tion, the plaintiff asked for payment out 
to him of the sum lying in Court. : 

The purchaser, in answer to his petition, 
urged that there was a sum of Rs. 1,749 
cdd owing to the Corporation of Calcutta 
for consolidated rates, that this sum ought 
to te paid out of the sum lying in Court, 
and the balance only be paid to the 
plaintiff. His contention was, that under 
the conditions of sale it was provided 
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that the purchaser should not be liable 
to pay the outgoings previous tothe date 
of payment of the purchase money, and 
that the rents and outgoings should be 
apportioned where necessary. This condi- 
tion is usual, and is included in the form 
of conditions of sale in Appendix dJ., 
Form No.1 of the Rules and Orders of 
the High Court on the original side. 


It is not disputed that consolidated 
rates, and other similar Municipal rates, 
are included in such a term as “outgo- 
ings” when used with reference to pre- 
mises such as these. But it is provided 
bys. 205, Calcutta Municipal Act, 1923, 
that the consolidated rates shall, sub- 
ject to certain conditions, be a first charge 
upon the premises, and it is contended 
by the plaintiff that the expression 
“outgoings” cannot be held to cover such 
a charge. 

It should be noted in passing that the 
notification of sale, published by the 
Registrar, gave full particulars of the 
property to be sold, and mentioned spe- 
cifically that it was subject to a lease 
for 25 years commencing from Decem- 
ber 1, 1919, at a monthly rent of Rs. 30, 
the lessee to pay the whole of the 
Municipal tax. But no mention was made 
of this charge, or of any other encumbrance, 
although our Rules provide, in Oh. 27, 
r. 9, which deals with sales by the 
Registrar, that where a property is to be 
sold subject to an encumbrance, the 
nature and amount-of such encumbrance 


„shall be stated. 


Against this, the plaintiff argues that 
at the sale,a representative of the cor- 
poration read out a letter, a copy of which 
appears atp. 10 of the Paper Book, in 
which the Officiating Law Officer of the 
corporation said: , 

“With reference to the sale of tho premises, I 
beg to state that the sums mentioned below are 
due to the corporation in respect of the consolidated 
rates in respect thereof I submit that the dues of 
the corporation should be paid out of the proceeds 
of the saleof the property. I beg to notify the 
claim of'the corporation to the intending purchasers 
at the time of the sale." 

‘These dues included the amount of a 
decree with regard to which an appli- 
cation was being made for attachment of 
the premises, the amount of another decree 
declaring the amount to be a charge on 
the premises and an amount due 
upon certain Bustee Rate Bills. It 
will be noted that nothing was said in 
that letter about any statutory charge 
which the corporation had over the pro- 
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perty in respect of rates, and aithough 
every one must be presumed to know the 
law, including presumably the Calcutta 
Municipal Act, no notice of this encum- 
brance was giveneither at or before the 
sale, 

That being the position, Ameer Ali, J., 
decided in favour of the purchaser, that 
the sums due to the corporation must first 
be deducted from the sum lying in Court 
and that the balance only must be paid 
tothe plaintiff. In our opinion, the learn- 
ed Judge's decision was right, and he 
approached the question from the right 
angle. The crucial point is what was 
sold. It seems clear that the property was 
sold subject to a condition that the pur- 
chaser should not be liable to pay for 
outgoings prior to the date of payment of 
the purchase money, and, secondly, that he 
purchased it free from any encumbrance 
or charge. It would be strange indeed if 
after he had purchased the property upon 
that condition he found himself liable to 
pay for those very outgoings in another 
form by reason of the statutory 
charge which existed in favour of the 
coporation. Still strange would ib be if, 
after he had brought the property on the 
faith of a notification of sale which made 
no mention of any prior mortgage or 
charge of any kind butdid make specific 
mention ofthe fact that the property was 
subject to a lease he found that what he 
had purchased was subject to a statutory 
charge in favour of the corporation. 

It appears from what the learned Judge 
says in his judgment that the usual 
practice is either for the Registrar or for 
some representative of the corporation to 
mention at sales held by the Registrar 
any claim which the corporation may 
have for rates of taxes in respect of the 
premises and so far as we can ascertain, 
the usual practice for some years has 
been for the Registrar to pay out of the 
-purchase money any such sum due to the 
corporation, It may be that the Registrar 
and the corporation have regarded this 
procedure and practice as equivalent sub. 
stantially to carrying out the provisions 
of O. XXXIV, r. 12, Oivil Procedure Code, 
which provides that when any property is 
sold which is subject to a prior mortgage, 
the Court may, with the consent of the 
prior mortgagee, direct that the property 
be sold free fromthe same, giving to such 
prior mortgagee the same interest in the 
proceeds of the sale ashe had in the pro- 
perty sold, 
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Itis clear that this property was sold 
subject to acleantitle being given, free 
from any prior mortgage or charge and 
until the mortgagee is in a position to 
give such atitle he is not entitled to the 
purchase money. He cannot give any 
such title until this first charge in 
favour of the corporation has been dis- 
posed of. Consequently, the money in Court 
cannot be paid out to him unless and until 
this claim has heen settled, and I can 
see no objection to its being settled in 
accordance with the usual practice, that 
istosay, by payment to the corporation 
by the Registrar out of the purchase 
money. 

But we desire to observe that the rules, 
conditions and forms provided in Ch. XXVII 
ofthe Rules ofthis Court for sales by the 
Registrar are not sufficiently clear or 
explicit especially upon the points which 
we have had to consider in this appeal, 
and we think that these rules and forms 
of conditions of sale ought to be amended 
in order to remove any doubt about such 
matters and similar doubts which may 
arise upon sales by the Registrar. 

At first sight it appeared tous, that the 
effect ofthe learned Judge's decision was 
that some hardship would be suffered by 
the mortgagee. But on further considera- 
tion it becomes apparent that this is not 
really so. The true position is that the 
mortgagor has wasted the mortgagee’s 
security by failing to pay the rates as 
they became due and by thus causing a 
first charge to be imposed upon the pro- 
perty in priority to the rights of the 
mortgagee. The mortgagee ought to have 
been more active in protecting his rights, 
The result is that this appeal must be dis- 
missed with costs. 

Costello,J.—I agree. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Secona Civil Appeal No. 215 of 1933 
August 31, 1934 
Beasuey, O. J. AND Kina, J. 
ACHAYI AND aNoTHER—APPELLANTS 
VETSUS 
PARAMESWARAN NAMBUDRIPAD 
AND ANOTHER— RESPONDENTS 
Malabar Tenancy Act (XIV of 1930), s.3 (e}— 
‘Kanom’, ‘kanomdar’, meanings of—Kanom deed in 
A's name—Hviction of A—Suit by A's sisters for 
renewal—Maintainability. 
The word “kanom “in the Malabar Tenancy Act 
means a transfer bya landlord to a tenantof an 
interest in specific immovable property and if the 
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kanom is evidenced by a written instrument the jnterest in specific immovable property. 
‘kanomdar’ can be no other person than the trans- č Tenant’ is defined in (v) as meaning 
feree mentioned in the document or his legal repre- hoh id dt 
sentative or assignee and the Court cannot recognise ANY person who has paid or agreed to 


other person as the kanomdar. If any other 
e E kanom rights it is a matter to be settled 
between him and the person mentioned in the kanom 
deed as the kanomdar. 
Where the plaintiffs’ elder brother got a renewal of 
a kanom in 1917, in his name and the landlord filed 
a suit against him on July 17, 19:9, and evicted bim 
and subsequently the plaintiffs applied for renewal 
ofthe kanom on the ground that they were jointly 
entitled with their brother to the kanom amount ; 


. Held, that the plaintiffs were not ‘kanomdars' and ` 


ot entitled to apply for a renewal. 

WA. against the decree of the Court of the 
Subordinate Judge of Ottapalam in appeal 
Suit No. 25 of 1932 (A.S. No. 567 of 1931 
District Court), preferred against the order 
of the Courtof the District Munsif of 
Ghoughat in R.I. A. No, 2012 of 1931 on 
O. S. No. 424 of 1929. 
- Messrs. T, R. Ramachandra Iyer and 
C. T. Verghese, for the Appellants. 

Mesers. K. P. Ramakrishna Iyer and 
D. H. Nambudripad, for the Respondent. 


Judgment.—The point to be decided 
in this Second Appeal is one which arises 
under the Malabar Tenancy Aci. The 
appellants who are two sisters applied for 
the renewal of a Kanom claiming to be 
Kanomdars within the meaning of the 
Malabar Tenancy Act. The facts are that 
the elder brother of the appellants got a 
renewal of the Kanom in 1917 in his name. 
The Ist respondent filed a suit against 
him and evicted him and the Malabar 
Tenancy Act does not apply to his case 
asthe suit against him was filed on July 
17, 1929. The appellants then claimed 
to be Kanomdars, their case being that 
they were jointly entitled with their 
brother to the Kanom amount. The 
District Munsif took no evidence upon this 
point being of the opinion that upon an 
interpretation of the Act the appellants 
were not Kanomdars; and the lower Ap- 
pellate Court took the same view. The 
appellants’ contention is that evidence 
should have been taken which would show 
that they were jointly entitled with their 
brother tothe Kanom amount as heirs of 
their father and are therefore entitled to a 
renewal of the Kanom as persons jointly 
interested in it and that their brother was 
merely a Kanomdar for himself and on 
their behalf. The question is whether 
the Malabar Tenancy Act recognices such 
a position. The point to be considered is, 
what does Kanomdar mean under the Act? 
By s. (e) Kanom means a transfer hy a 
landlord to a tenant, i. e. Kanomdar of an 


pay rent or other consideration for his 
being allowed by another (the landlord) to 
enjoy the land of the latter (the landlord) 
and includes a Kanomdar. ‘Landlord’ is _ 
defined in (0) as meaning a person under 

whom a tenant holds and to whom he is 
liable to pay. rent or michavaram and 
includes a jenmi. Now if the ‘Kanom’ 
which isa transfer, is evidenced by a 
written instrument the Kanomdar who is 
the transferee by reason of the definition 
ins. 3 (e) can, it seems to us, be no other 
person thanthe transferee mentioned in the 
document or his legal representative or his 
assignee. Tt is he, too, who alone can be 
said tohave agreed to pay rent or other 
consideration to be allowed by the landlord 
to enjoy his land. The two contracting 
parties are the landlord on the one hand. 
andthe Kancomdar onthe other. It seems. 
plain that the only person whom the land- 
lord can sue isthe other contracting party,. 
the Kanomdar. He cannot sue any other 
person for rent and, in our view, cannot 
recognise any other person otherthan the. 
person to whom the Kanom has been trans- 
ferred. Further assistance is obtained: 
from s.17 (a) which entitles a Kanom- 
dar onthe expiry of the Kanom under 
which he holds on payment of the renewal 
fee therein specified toclaim a renewal of 
the Kanom for a period of twelve years 
and the landlord is bound to grant a renew-. 
al. What would happen if, for example, 
at the expiry of the Kanom, A to whom: 
it had been granted claims arenewal of it 
on payment ofthe renewal fee and at the. 
same time B, a stranger, claimsa renewal 
to himself stating that A has beenin pos- 
session of the Kanom on his behalf. It is 
quite clear from s. 17 (a) that the landlord 
would be bound to renew the Kanom to A 
and could not grant a renewal to B. The 
only person whom he would be entitled to 
recognise would be A. The right claimed 
by B would be a matter to be settled bet- 
ween A and B, a matter with which the 
landlord is not concerned. The scope of the. 
Act, in our view, isto provide for proceed-. 
ings between the two contracting parties 
alone and an analysis of all the relevant 
sections leaves us in no doubt that the 
Courts below were right in holding that in 
this case only the appellants’ brother (and not 
appellants themselves) was the Kanomdar 
who alone, hadthe date of the institution 
of the suit permitted it, could have applied 
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for a renewal, This appeal must, therefore, 
be dismissed with costs of first respondent. 
TA. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
| SIONER'S COURT 
First Civil Appeal'No. 85 of 1933 
August 21, 1934 
GRILLE, J. O. AND SUBHEDAR, A. J.C. 
Musammat RADHABAI—APPELLANT 
versus 
MANGIA anp oTHERS— 
RESPONDENTS. 

Powers of Atlorney Act (VII of 1882), s. 3—Scope 
of—Civil Procedure Code (Act V of 1903), s. 153, 
0. XLI,r.1, 0. III, rr, 1, 3-Engagement of pleader 
by authorized agent of appellant—Deathof appellant 
before presentation. of appeal — Memorandum, non- 
existent—Memorandum of appeal, if can be amended 
—Contract Act (IX of 1872), ss. 208, 209. 

Section 3, Powers of Attorney Act, does no more 
than indemnify the holder of a power of-attcraty 
for actions done by him in good faith if the deter- 
mination of his power by the death of the person 
granting it was unknown to him at the time. 

Under the provisions of e. 153, Civil Procedure 
Code, a Court may, subject to the provisions ofs. 5, 
Limitation Act, allow the amendment of an appeal 
against the person who had died before the date of 
the presentation of the memorandum, although it is 
found thatnoappealin law exists. Such discretion 
is not however available to 8 Court where itis 
sought to substitute a person for the potential ap- 
pellant who died before the memorandum of appeal 
was filed. The reason for the distinction is that 
although an appeal against a person already deceas- 
ed is incompetent, the pleader filing such a memoran- 
dum of appeal has full power to filea memorandum, 
ineffective though it is. Under O. XLI, r. 1, Civil 
Procedure Code, read with O. III, r. 1, ibid, a 
memorandum has to be filed by the appellant in 

erson or by a specially empowered agent or pleader. 
Bander O. IH, r. 4 (2), the appointment of leader 
only remains in force during the life-time ofa 
client. This rule is entirely independent of the 
question of the power ofthe agent to appoint a 


‘pleader on the termination of the agent's power. 


‘As soon as & Client dies, a pleader has no standing in 
respect of that client and his power is terminated 
automatically. Not only therefore would an appeal 
preferred by a pleader on behalf of such a client be 
incompetent, but the memorandum of appeal itself 
would be non-existent. Hazarimuill Bholaram v. 
Shiramchandraswami (1), relied on. Gopala Krishn- 
ayya v. Lakshmana Rao (2), distinguished. 

F. O. A. against a decree of Second Addi- 
tional District Judge, Nagpur, dated March 


31, 1933. 


Mesrss. M. B. Kinkhede and W. R, 
Puranik, for the Appellants. 

Messrs. Gotmarey, P. P. Deo, G. K. 
Dixit and G. J. Chati, for the Respondents. 

Judgment.—Musammat Radhabai of 
Balona in the Katol Tahsil of the Nagpur 
District had brought a suit for foreclosure 
in the Court of the Second Additional 
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District Judge, Nagpur. That suit was 
unsuccessful and was dismissed on March 
31, 1983. She died on July 2, 1933 and on 
July 4, what purports to be 2 memorandum 
of appeal was filed on her behalf by Rao 
Bahadar Kinkhede andMessrs W. R. Puranik 
and M. D. Khandekar. On July 24, an ap- 
plication was made by Messrs. Puranik and 
Khandekar on behalf of five people, who 
were alleged to be the trustees of the pro- 
perty left by Radhabai by virtue of a 
trust executed by her on January 4, 1932, 
asking that their names be substituted 
for that of Radhabai. Before orders on this 
application were passed, another application 
was put in on September 9, 1933, by Mr. 
W. B. Pendharkar on behalf of one Dhanraj, 
who claimed to be the nearest reversioner 
of Suganmal, Radhabai’s deceased husband, 
asking that his name be substituted for 
that of Radhabai, in the course of which 
he alleged that he had reason to believe 
that the trustees who had already applied 
would not object to the substitution of his 
name. He claimed to be the third cousin 
once removed of Sugunmal. Rao Bahadur 
Kinkhede on behalf of the trustees raiged 
no objection to the substitution of 
Dhanraj’s name, and substitution was 
allowed provisionally pending the hearing 
of arguments for the respondents. 

We are clearly of opinion that the sub- 
stitution cannot be allowed. The case as 
put by the learned Counsel is as follows. 
Before her death Radhabai instructed her 
accredited agent to engage pleaders to 
file an appeal. She died onJuly 2, and 
the agent in ignorance of her death 
engaged Counsel on July 3, and purchased 
the necessary stamps, and a memorandum 
of appeal was presented on July 4, and that 
the trustees were not aware of the fact 
that the memorandum of appeal had been 
filed after Radhabai’s death until July 
23. On behalf of Dhanraj it was contended 
that he was unaware of the incident until 
S ptember 8. It is claimed that this Court 
should act under the provisions of s. 153 
Civil Procedure Code in order to amend 
the error in the memorandum of appeal. 

Now it has been held by one of us in 
Hazarimull Bholaram Vv. Shriram- 
chandraswami (1), that in a cage of this kind 
the application to substitute the name of 
a representative when the appellant has 
died before ihe memorandum of appeal 
was presented cannot in any circumstances 
be entertained. The principle enunciated 


ee 148 Ind, Oas, 241; A I R 1934 Nag.55;6 RN 
74. 
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by u Full Bench of the Madras High Court 
in Gopala Krishnayya v. Lakshmana Rao, 
(2), that where an appeal is presented 
against a person who is dead at the date 
of presentation, the Court may, under s. 153, 
Civil Procedure Code, permit the cause 
title to be amended, has been accepted by a 
Bench of this Court to which one of us was a 
party in Shri Laxminarayan Deosthan Kapsi 
v. Sitaram, First Appeal No. 55 of 19.2 
decided on January 23, 1934. The case 
of an application to substitute a person in 
place of a deceased respondent is, however, 
distinguishable from an application to sub- 
stitute a person for a deceased appellant, 
and the decision in Hazarimull Bholaram 
v. Shriramchandraswami, (1) does not 
traverse the finding in Gopala Krishnayya 
v. Lakshmana Rao (2) which was accepted 
by the Bench of this Court quoted above. 

An ingenious attempt has been made by 
the learned Counsel to bring the case 
within the provisions of the Contract Act 
and an analogy is sought in the first place 
to be established with the terms of the 
Powers of Attorney Act, VII of 1882. 
Section 3 of that Act, which is the section 
relied on, runs: | ; 

“ Any person making or doing any payment or 
act in goodffaith, tin pursuance of a power of attorney, 
shall not be liable in respect of the payment or 
act by reason that, before the payment or act, the 
donor of the power had died or become lunatic, of 
unsound mind, or bankrupt or insolvent, or had 
revoked the power, if the fact of death, lunacy, un- 
soundness of mind, bankruptcy, insolvency or revoca- 
tion was not at the time of the payment or act, 
known to the person making or doing the same. 
But this section shall not aflect any right against 
the payee of any person interested in any money so 
paid; and that person shall have the like remedy 
against the payee 38 he would have had against the 
payer, if the payment had not been made by him. 


This section applies only to payments and acts 
made or done after this Act comes into force,” 


This s. 3 however does no more than 
indemnify the holder of a power-of-attorney 
for actions done by him in good faith if 
the determination of his power by the death 
of the person granting it was unknown 
to him at the time, This would operate 
to indemnify Radhabai’s agent, a question 
with which we are in no way concerned. 

It is next argued that in view of £s. 
208 and 209, Contract Act the agent’s 
authority did not terminate until the fact 
of his principal’s death became known to 
him and that even if it had become known 
to him, he was bound to take all reasonable 
steps for the protection and preservation 
of the interests entrusted to him. Any 
argument adduced from the law of Contract 


(AIR 1925 Mad. 1210; 49 M 18, 
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is inapplicable to the present case, and 
the short answer is that there is not and 
can be no contract between a parly desiring 
to prosecute an appeal and the Court 
before whom such an appeal is to be 
preferred, Even if the conditions laid 
down in the Contract Act were to be 
considered applicable, the argument would 
itself be nullified by the condition in 
O. IIL, r. 4 (2), Civil Procedure Code, that 
every appointment of a pleader ceases to 
have force when the client dies. If then 
the provisions of the Civil Procedure Code 
are to be interpreted in terms of the 
Contract Act, there exists an express pro- 
vision excepting the authority of pleaders 
from the terms of ss. 208 and 209, Civil 
Procedure Code. 

Under the provisions of s. 153, Civil Pro- 
cedure Code, a Court may, subject to the 
provisons of s.5, Limitation Act, allow the 
amendment of an appeal against the person 
who had died before the date of the 
presentation of the memorandum, although 
it is found that no appeal in law exists. 
We are, however, unable to hold that such 
discretion is available to us where it is 
sought to substitute a person for the 
potential appellant who died before the 
memorandum of appeal was filed, and 
although we have been shown that the 
High Courts of Madras and Allahabad 
and also this Court had allowed an 
amendment in the case of a respondent, 
we are unable to find any authority for the 
proposition that the amendment can be 
allowed in the case of anappellant. The 
reason for the distinction is clear. Although 
an appeal against a person already deceased 
is incompetent, the pleader filing such a 
memorandum of appeal has full power 
to file a memorandum, ineffective though 
it is. In the case before us no power to 
file a memorandum of appeal existed. 
Under O. XLI, r. 1, Civil Procedure Code, 
read with O. III, r. 1 ibid, a memorandum 
has to be filed by the appellant in person or 
by a specially empowered agent or pleader. 
Under O. Ill, r. 4 (2), the appointment of 
a pleader only remains in force during 
the lifetime of a client. This rule is 
entirely independent of the question of 
the power of the agent.to appoint a pleader 
on the termination of the agent’s power, 
As soon as a client dies, a pleader has 
no standing in respect of that client and 
his power is terminated automatically. 
Not only, therefore, would an appeal 
preferred by a pleader on behalf of such 
a client be incompetent, but the memor- 
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andum of appeal itself would be non- 
existent. The document presented is not 
merely one which asks for something 
which cannot be fulfilled, but is a document 
which the learned Advocate presenting it 
had no qualification to present at all. 
The position is the same as if an attempt 
were made to present a memorandum of 
appeal by a total stranger to the party 
aggrieved by the decision of the Court 
below. As there is, therefore, nothing 
before’ the Court on which any order of the 
Court may fasten, it is impossible for 
the Court to exercise its power to amend 
any defect or error in any proceeding 
before it and s. 153, Civil Procedure Code, 
will have no applicability. 

The only remedy open to Dhanraj, 
therefore, is to file a memorandum of ap- 
peal on his own behalf and if he does so 
file it, the question of the condonation of 
delay in making the presentation will have 
to be considered before the hearing of 
the appeal can proceed. The question, 
therefore, relating to the delay on the part 
of Dhanraj and the interposition and 
subsequent withdrawal of a body of alleged 
trustees, a point which has been urged 
by the respondents in respect of their 
contention of the. mala fidesof the applica- 
tion, will be relegated to such time asa 
memorandum of appeal is presented on 
behalf of Dhanraj himself. 

The result is that the provisional 
order of substitution is set aside and the 
memorandum of appeal. is rejected with 
costs. Pleader’s fee Rs: £5, 

D. Memorandum of appeal rejected. 





-RANGOON HIGH COURT 
First Civil Appeal No. 40 of 1934 
May 21, 1934 
BAGULEY AND Maoxney, JJ. 

MA TOKE AND OTAERS—APPELLANTS 


versus 
R. M. P. CHETTYAR FIRM— 
RESPONDENTS 

Mortgage—Person, if can bind another's interest if 
that other benefits by transaction—Burmese mortgagor 
—Mortgage before marriage—No orasa child—Mort- 
gage, if binds entire interest of mortgagor—Buddhist 
Burmese Law, 

It isa dangerous doctrine to allow a person to 
bind another’s interest in the property simply be- 
cause that other person has benefited by the transac- 
tion. Bon Kwi v, Firm ofS. K. R. 9, KR. (1), x- 
plained. 

A Burmese mortgagor can bind the entire interest 
in property if his children have no vested interest 
patil he marrigs and there is no orasa child, The 
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mortgagor's wife can have no interest in this property 
if the property belonged to him and is mortgaged 
before his marriage with her, 

F. C. A. against the decree of the District 
Judge, Thaton, dated December 8, 1933. 

Mr. O. S. Woon, for the Appellants. 

Mr. P. K. Basu, for the Respondent. 

Baguley, J.—In the trial Court the res- 
pondent sued on a mortgage executed by 
U Waw Po and his son Tun Mayaing. 
They joined as defendants Ma Toke, 
who is now Waw Pos wife, Maung Aung 
Pe, another son of Waw Po by a former 
wife and Ma Thaung Sein and Aung 
Sein, the children of a deceased daughter 
of Waw Po by his first wife. ‘The trial 
Court gave a decree against all the 
defendants, and the four defendants who did 
not execute the mortgage now under appeal 
claiming that their interest in the 
mortgaged lands was not bound by the 
mortgage. The learned Judge has given 
a decree against all the defendants mainly 
on his finding on issue No. 5, which runs: 
“Is the mortgage binding on the 3rd, 4th, 
5th, and 6th defendants?” The basis for 
his finding that it does bind their interest 
seems to be that Waw Po has been acting 
with ihe implied consent and in the 
best interests of the whole family and 
that the purpose of the loan was to confer 
benefit on allthe members of the family 
and he, therefore, held that the mortgage 
was binding. It seems to me a very 
dangerous doctrine to allow A to bind B's 
interest inthe property simply because B 
has benefited by the transaction. I know 
that the Privy Council case of Bon Kwi y, 
Firm of 8. K.R S.K. R. (1), is frequently 
quoted to this effect, but a careful study 
of that judgment seems to me to show 
that their Lordships’ finding that the 
mortgage in question bound all the owners 
of the property is based on the principle 
laid down in s, 41, Transfer of Property 
Act, rather than on the principle that A 
can bind B's interest if the transaction is 
for B's benefit. It is, however, in my 
opinion, unnecessary to deal with this 
question at length. Mr. Basu for tha 
respondent said that he was prepared to 
support the decree on an issue which was 
found against him by the trial Court. It 
was strenuously urged that this mortgage 
was executed by Waw Po before he 
married Ma Toke. If this were the case 
Waw Po could bind the entire interest in 
the property because his children, there 

(1) 121 Ind, Oas. 273; A I R1930 P O 26; 571A 38; 


8 R172; Ind, Rul. (1930) PO 41; 58 M LJ 17 
(1980) M W N 149; 31 L W 576 (PO), f 
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being apparently no orasa child had no 
vested interest in the property until Waw 
io married and, of course, Ma Toke could 
have no interest in this property if it was 
the “property of Waw Po and mortgaged 
by him before he married her. The date 
of the mortgage is May 1928, more than 
five years before the date of the filing of 
the suit, and the evidence was recorded 
in November and December, 1933. 

The first point which strikes one is that 

if Ma Toke and the other defendants are 
claiming to derive benefit from the fact 
that Ma Toke was married to Waw Po 
before the date of the mortgage, the least 
they could do would be to go into the 
witness-box and to testify to that effect, 
and it is a remarkable fact that the only 
defendant who chose to give evidence 
was Waw Pohimself. His interest in the 
lands is obviously bound by the mortgage 
put it is he who is trying to save something 
for the remaining defendants. He says 
that his first wife died about 11 or 12 
years before the dateof giving evidence, 
He does not know the exact date. He 
admits that none of these lands has ever 
stood in the name of himself and Ma Toke. He 
admits that he has never been assessed to 
capitation tax together with his wife Ma 
Toka. He explains this by saying that 
he got exemption because he was over 
50, Section 34, Land Revenue Act, does 
not give exemption to males until the age 
of 60 isreached, so he was only entitled to 
exemption five years before giving evidence. 
If he married Ma Toke after the date of 
the execution of the mortgage that would 
account for Waw Po and Ma ‘Toke never 
being assessed jointly to capitation tax. 
“The learned Judge found that it was 
proved that Ma Toke married Waw Po 
about ten years ago on the evidence of 
certain of hisvillagers whereas the witness- 
es by the defendants did not belong to 
the same village as Waw Po. He examin- 
ed four witnesses. AS 

It is rather remarkable that his witness 
list contains five names of whom only the 
last was examined in Court. He is Aung 

Shwe. Aung Shwe says that Waw Po 
_ married Ma Toke about four, possibly 
five, years before. This is directly contrary 
to Waw Po's case. The remaining witnesses 
called by him, one of whom was sum- 
. moned, and who were all produced for the 
first time at the last hearing date support 
his story that the marriage took place 
9 or 10 years ago. Waw Po himself 
pays that he does not remember who the 
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elders at his -marriage were, but he does 
remember the elders of the village who 
went with him to Ma Toke’s house and 
they were Aung Gyi and Mu Law. This 
statement was made on 15th November. 
On December 1, when these three 
Witnesses appeared, apparently the names 
of four elders had been discovered. They 
were Aung Gyi the man mentioned by 
Waw Po, Nan Mi Laung and U Tha Ya. 
This is according to U Tha Ya’s own 
evidence. Mu Law was apparently propped 
out, and Ma Nan Aung, one of his 
witnesses, substitutes Po Nyun as one of 
the elders who accompanied Waw Po while 
U Tha Ya says Po Nyun was not one of 
the elders who accompained Waw Po, 
but he was one ofthe people whom they 
found in the house. Po Nyun has not been 
called as a witness though he is still alive. 
Nan Mi Laung has not been called. U 
Tha Ya’s reason for being called, viz., that 
he was a Ilubyogaung is nob very 
convincing. He was 4% years of age 
atthe time, which is an unusual age for a 
man in this class of life to reach without 
having been married. U Tha Ya says 
that Ma Toke did not move to Waw Pos 
house for some days after the marriage. 
Ma Nan Aung says she went at once to 
Waw Po's house with her and the other 
elders, Aung Gyi says definitely that he 
accompanied Waw Po to Ma Toke’s house 
accompanied by Tha Ya and Nan Aung 
also and noone else. Nan Aung says that 
she received the guests. 

Again Ma Toke was a widow with 
children at the time of the wedding and 
according to Nan Aung her youngest child 
of the first marriage was then three years 
old. If this child Tun Sen had been 
produced, and he would now appear to be 
about 13, that would have been valuable 
corroboration; but as has been mentioned, 
he has not been produced. The fact that Ma 
‘Toke’s name has never appeared together 
with Waw Po's name as owner of the land, 
the fact that they were never assessed 
together to capitation tax, although they 
should have been assessed together for 
about five years if they were married ten 
years ago, the fact that none of the defend- 
ants, except Waw Po gave evidence with 
regard to the date of his marriage, 
although all of them except possibly one, 
still a minor, were in a position to give 
evidence on this point, compel me to hold 
that it has not been proved that Ma Toke 
married Waw Po before the date of the 
mortgage. This being the case, Ma ‘Toke 
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had no interest in the lands at the time 
of the mortgage and noneof the remaining 
defendants had any vested interest in the 
lands, so the signatures of Waw Po and 
Tun Myaing were quite enough to give the 
plaintiff firm a mortgage over the entire 
interest in the lands in suit. For these 
reasons I would confirm the decree of the 
trial Court and dismiss the appeal with 
“costs. 

Mackney, J.—I agree. 

D. Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Application No, 180-B of 1933 

August 28, 1934 
Srapius, A. J. O. 

RAMCHANDRA BACHHARAJ 

MAHESH RI—Pwaintire—APPriicant 
versus 
MUKA GUJAN MAHAR—Derenpant 


—Non-APPLIOANT 

Stamp Act (II of 1899), s. 35, Sch. I Art. 1—Express 
promise to pay, if necessary, for bringing acknowiedg- 
ment within proviso to Art, 1—~Unstamped acknow- 
ledgment—Admissibility under s$, 35, 

The wording of the Stamp Act must be strictly 
construed and, unless the document that purports 
to be an acknowledgment is saved by the proviso 
to Art, 1, Seh. T, it cannot be admitted in evidence 
under the proviso tos. 35 ofthe Act. Fora docu- 
ment to be covered by the proviso to Art.. 1, Sch, I 
of the Act, there must séither be an express 
promise to pay as distinguished from the implied 
promise to pay, which is contained in any uncon- 
ditional acknowledgment, or there must bea stipu- 
lation to pay interest or to deliver goods or other 
property, In the absence of any such express pro- 
mise to pay or agreement to pay interest, the acknow- 
ledgment is a bareacknowledgment, and, although 
under the general provisions of law it does imply 
a promise to pay, it is still an acknowledgment 
which should be stamped with a one anna stamp 
under Art. 1, Sch. I, Stamp Act, and therefore, if 
unstamped, it is inadmissible in evidence under s. 35 
of the Act. Maniram v. Seth Rupchand (1), Ram 
Prasad v. Sheo Bakhsh (2), Pahlad v. Shib Lal (3), 
dissented from. Galstaun v. Hutchison (4), Chandick v, 
Ananta Lal Damani (5), Mulji Lala v, Lingu 
Makaji (6) distinguished. Sitaramyv. Thakurdas (7) 
Govinda v. Havi Bhaoo (8), Bindesart v, Ram Tapesha, 
(9), relied on. 

O. R. App. from the decree of the 
Small Cause Court Judge, Amraoti, dated 
May 4, 1933. f 

Mr. J. R. Mudholkar, for the Applicant. 

Mr. V. K. Rajwade, for the Non-Appli- 


cant. 


Order.—The applicant brought a suit 
for money due on account by the non- ap- 
plicant, but his suit was dismissed as barr- 
ed by time. The reason for the dismissal 
was that the unstamped entry, or acknow- 
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ledgment, in the account book, on which 
reliance was placed to save limitation, was 
held to be inadmissible in evidence under 
the provisions of s. 35, Stamp Act, and that 
consequently there being no acknowledg- 
ment to save limitation, the suit was time- 
barred. The applicant has now applied for 
revision of this finding, claiming that the 
entry, or acknowledgment, in the account 
book should have been admitted in evid- 
ence, if necessary, upon payment of the 
required duty and penalty. The acknow- 
ledgment is on the first page of the ex- 
tracts of accounts filed as Ex. P-2 and 
may be translated as follows: 

“Rs, 169-0-0 —Found due this day on making ac- 


counts of old khata balance and promissory note 
dated August 28, 1929." 


This clearly does not contain any ex- 
press promise to pay the debt or any sti- 
pulation to pay interest, and therefore prima 
facie it isan acknowledgment that should 
be stamped with a one-anna stamp under 
the provisions of Art. 1, Sch. I, Stamp 
Act. Consequently, the document cannot 
be admitted under the proviso (a) to 
s. 35 of the Act, as it is an instrument 
chargeable with a duty of one-annaonly. 

The applicant has strenuously contended 
that an unconditional acknowledgment al- 
ways implies a promise to pay, and in sup- 
port of this contention he cited the decision 
of their Lordships of the Privy Council in 
Maniram v, Seth Rupchand (1). No doubt 
it has been held therein that an uncon- 
ditional acknowledgment always implies 
a promise to pay and would, therefore, 
save limitation, but it has to be noted that 
in that case there was no question of 
stamp duty, and the acknowledgment was 
made by the respondent in probate pro- 
ceedings in reply to an objection filed by 
the other side. ‘The statement in the probate 
proceedings clearly admitted the indebted- 
ness and contained the following senten- 
ce: 

“For the last five years he (the respondent) had 
Open and current accounts with the deceased,” 

This was held to be an unconditional 
acknowledgment of liability, and the ques- 
tion of stamp duty did not arise. 

Reliance was further placed by the 
learned Counsel for the applicant upon & 
recent decision in Ram Prasad v. Sheo 
Bakhsh (2), but that case can clearly be 
distinguished, because there was a promise 
to pay interest in the acknowledgment. 

(1)2 N LR130; 330 1017; 331A 165; 8 Bom. 
LR 501,40 LJ 94; 100 W N87; IM LO 
199; 3A LJ 525; 16 M LJ 300(P. 0.) 

(2) 142 Ind. Cas, 688; A I R 1933 All, 179; 54 A 
761; Ind. Rul. (1933) All, 136, A 
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and such a promise would clearly make 
the document an agreement and not an 
acknowledgment within the meaning of 
Art. 1, Sch. 1, Stamp Act as appears from 
the proviso to that article. Reference was 
also made to Pahlad v. Shib Lal (3). The 
decision in that case is short and the 
wording of the acknowledgment has not 
been given, but, if it is held, as contended, 
that a bare acknowledgment, which does 
not contain apy express promise to pay 
or any agreement to pay interest, is always 
an agreement andis not an acknowledg- 
ment that should be stamped with one- 
anna stamp under the provisions of Art. 1, 
Sch. 1, Stamp Act, I must with all respect 
disagree. The other cases cited, Galstaun 
v, Hutchison (4) and Chandick v. Ananta 
Lal Damani (5), do not appear to me 
to be in point, and in neither case was 
there a simple acknowledgment as in the 
present case. 

The learned Counsel for the non-applicant, 
on the other hand, has cited Mulji Lala v. 
Lingu Makajt (6) and Sitaram v. Thakurdas 
(7), relied upon by the lower Court, and 
also Govinda v. Hari Bhaoo (8) and - Binde- 
sari v. Ram Tepesha (9). It is clear, I 
think, from these decisions that the word- 
ing of the Stamp Act must be strictly 
construed and, unless the document that 
purports to be an acknowledgment is saved 
by the provisoto Art. 1, Sch. I, it cannot 
be admitted inevidence under the proviso to 
s. 35 ofthe Act. For a document to be cover- 
ed by the proviso to Art. 1, Sch. I of the Act 
there must either be an express promise to 
pay as distinguished fromthe implied pro- 
mise to pay, which iscontained in any un- 
conditional acknowledgment, or there 
must be a stipulation to pay interest or to 
deliver goods or other property. In the ab- 
sence of apy such express promiseto pay 
or agreement to pay interest, the acknow- 
ledgment is a bareacknowledgement, and, 
although under the general provisions of 
law it doesimply a promise to pay, it is still 
an acknowledgmént which should be stamp- 
ed with a one-anva stamp underArt.1, Sch. 1 

(3) 132 Ind, Cas. 881; AI R 1931 Lab. 631; Ind. 


1) Lah. 705. 
BY) cr ‘ad Cas, 279; 39 O 789; 160 WN 
15. 

5.74 Ind. Cas. 1029; A 1 R1924 Mad. 352; 46 M 
ous 45 MI. 390; 18 L W 48%; (928) M WN 


143. 
1 B20), 
A 50 Ind, Cas, 781; A I R 1919 Nag. 141. 
(8) 147 Ind, Oas. 981; AI R 1933 Nag. 391; 16 
N L J 241; 8 R N 150, F 
(9) 146 Ind, Cas. 882; A I R1933 All, 577; (1833) 


A LJ 87,6 RA 367, 
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Stamp Act, and therefore, if unstamped, is 
inadmissible in evidence under s. 35 of the 
Act. As noted above, the document ref- 
erred toas an acknowledgment in Mani- 
ramv. Seth Rupchand (1) was in a plead- 
ing in probate proceedings and, therefore, 
did not require a stamp, and the provisions 
of the Stamp Act did not apply. 

I, therefore, hold that the decision of 
the lower Court, holding the acknow- 
ledgment (Ex. P. 2) to be admissible in 
evidence, is correct and dismiss the appli- 
cation for revision with costs. I fix Pleader’s 
fees at Rs. 15. 

D. Application dismissed. 





__. MADRAS HIGH COURT 
Criminal Revision Case No. 307 of 1934 
(Criminal Revision Petition No. 286 of 1934) 
and 
Oriminal Miscellaneous Petition No, 211 
of 1934 
August 31, 1934 
PakENHAM Watss, J. 

In reK. BELLI GOWDER—Petitionee 

Penal Code (Act XLV of 1860), ss. 409, 477-A— 
Criminal Procedure Code {Act V of 1898), s. 215— 
Separate trials and convictions of two persons— 
Order for commitment of both to Sessions for joint 
trial for conspiracy—Commitment on evidence taken 
in former trials—Legality. 

Where two persons were charged with offences 
under ss, 409 and 477-A, Penal Code and tried 
separately and convicted but on appeal the Sessions 
Judge considered that they should have been charged 
under s, 120-B read with ss. 409 and 417-A and 
ordered them tobe committed to the Sessions by 
the Joint Magistrate on the amended charge, and the 
joint Magistrate, after asking the accused if they 
wished to cross-examine the witnesses examined at 
the former trials, committed them to the Sessions ; 

Held, that the commitment was illegal inasmuch 
the evidence against each accused was givenin the 
former trials in the absence ofthe other. In re 
Chinnappan (1), followed, f 

Cr. R. C., Or. R. P. and Cr. Mis. P. under 
ss. 435 and 439 of the Code of Criminal 
Procedure, 1598, praying the High Court to 
revise the judgment of the Court of Ses- 
sion of the Coimbatore Division in Criminai 
Appeal No. 2 of 1934, preferred against 
that of the Court of the Joint Magistrate, 
Coonoor, in ©. C. No. 83 of 1933. 

Messrs. M. A. T. Coelho and R. Deena- 
dayalu, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—There were two societies at 
Aravangadu—the Co-operative Stores So- 
ciety and the Co-operative Oredit Society 
The Secretary of each Society was charged 
with offences under ss. 409 and 477-B, 
Indian Penal Code, They were tried se- 


. not been 
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parately and one was sentenced to one year's 
‘rigorous imprisonment and the other to 
14 years’ rigorous imprisonment with fines, 
Both appealed to the Sessions Judge. He con- 
sidered that they should have been charged 
„under s. 120-B read with ss. 109 and 477-A, 
Indian Penal Code, and ordered them to 
be committed to the Sessions by the Joint 
Magistrate on the amended charge. The 
Joint Magistrate asked the accused if they 
wished to cross-examine the witnesses after 
the amended charge and let in evidence. 
They did not do so and they were com- 
mitted tothe Sessions. Two petitions have 
been filed, one against the order of the 
learned Sessions Judge and the other 
against the commitment. 

It is clear that the accused cannot be 
committed to Sessions by simply framing 
an amended charge because the evidence 
against each of them has been given in 
the absence of the other. In In re Chi- 
nappan (1) it is laid down that a commit- 
ment based on evidence recorded in the 
absence of the accused is illegal. Conse- 
quently the commitment must be quashed. 
As regards the order of the learned Sessions 
‘Judge, the subject of the revision petition, 
that order should be amended to one direct- 
ing a preliminary inquiry for the offences 
there mentioned and committal to Sessions 
ifa prima facie case is found to be made 
out. 


A. Order accordingly. 
(1) 2 Weir 259. 


_. MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 3534 
of 1934 
October 18, 1934 
PANDRANG Row, J. 

A. RAMAMUILTHAI—Petirionge 
; versus 
Tas OOTACAMUND MUNICIPAL 

COUNCIL AND aNnoTHER—RESPONDENTS 

Election—Decision of Election Commissioner— 
‘Interference by writof certiorari—No interference 
unless there 18 want or excess of jurisdiction. 

The High Court will not interfere, by issuinga 
writ of certiorari, with the order of an Hilection 
Commissioner unless that order was passed without 
jurisdiction or in excess of his jurisdiction, The 
mere fact that a dispute has been decided in a parti- 
cular way for reasons which are invalid is no ground 
for interference. 

At a meeting ofa Municipal Council convened for 
the purpose of electing a Chairman some of the 
Oouncillors presented an application for adjourn- 
-ment on’ the ground that notice of the meeting had 
served on two Councillors. The Vice- 
Chairman adjourned the meeting but the remaining 
members proceeded with the meeting and declared the 
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second respondent as having been elected as Ohair- 
man. The flection Commissioner held that the 
adjournment was improper and invalid and that the 
election of the second respondent was valid ; 

Heid, that as the iection Commissioner had 
jurisdiction, the High Court would not interfere with 
his order, whether nis reasons, for coming to the con- 
clusion tbat the adjournment was invalid and impro- 
per, were corrector not. Muhomed Asan Maracazr v, 
Bilji Sahib Bahadur (1) and Sankaranarayana 
Pillai v. Ahmad Miran Sahib (2), referred to, 

C. M. P. praying that ın the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue a writ 
of certiorari calling for the records in 
O. P. No 21 of 1934 on the file of the Court 
of the Subordinate Judge of the Nilgiris 
and quashing the Order dated August 10, 
1944, of the said Court of the Subordinate 
Judge of the Nilgiris sitting as the Elec- 
tion Commissioner in the said O. P. No. 21 
of 1934 and to declare the election of the 
2nd respondent herein asthe Chairman of 
the Municipal Council Ootacamund, as void 
and of no effect. 

Messrs. T. R. Venkatarama Sastry, K. 8. 
Sankara Iyer and T. V. Rajagopalan, for 
the Petitioner. 

Mr. K. V. Krishnaswami lyer for Mr. 5, 
Panchapagesa Sastry and Mr. K. R, Krishna- 
swamy, for the Respondents, 

Order.— This is a petition for the issue of 
a writ of certiorari in respect of the order 
of the lection Commissioner, viz., the 
Subordinate Judge of the Nilgiris, dated 
August 10, 1954, which dismissed the peti- 
tioner’s application to declare the election 
of the 2nd respondent Mr. J. A. Davis as 
Chairman of the Ootacamund Municipal 
Council void under the rules framed by the 
Government for deciding disputes regard- 
ing the validity of elections. There can be 
no doubt that the Election Commissioner, 
viz. the Subordinate Judge, had jurisdic- 
tion to deal with the petition presented to 
him by the petitioner; in fact he was the 
only authority who had jurisdiction to 
decide disputes regarding the validity of 
the election in question. The petitioner 
himself invoked that jurisdiction, and it 
does not lie in his mouth to deny that the 
Subordinate Judge of the Nulgiris had 
jurisdiction, to decide the dispute in ques- 
tion. It is, however, contended thas he 
acted in excess cf jurisdiction or without 
jurisdiction because he decided the dispute 
in a particular way giving particular reasons, 
which, according to the petitioner, are not 
valid reasons. 

The facts of the case may be briefly 
stated as follows :— 

A meeting of the Municipal Council at 
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Ootacamund was convened by the Vice- 
Chairman on June 30, 1934, at 3-30 p. m. 
Sor the purpose of electing a Chairman. 
Before the meeting proceeded to its business, 
two Councillors presented a written appli- 
cation to the Vice-Chairman who was then 
presiding in the following terms :— 

‘ We beg to bring to your notice that the notice 
for to-day'’s meeting has not been served on two 
Councillore, viz, Mr. Doraiswamy Naidu and Mr. 
Siddiah Gowder. 

Any resolution passed at this meeting will, there- 
fore, be out of order ; and we request that tke meeting 
may, therefore, be dissolved.” 

Though il would appear that what was 
alleged to be a point of order was raised, 
the Vice-Chairman allowed discussion to go 
on regarding the point, and about 15 
minutes later when the petitioner came to 
the place where the meeting was going on, 
he drew the attention of the Vice-Chairman 
to the fact that no discussion should be 
alowed but that he should give a ruling on 
the point of order. Nevertheless the discus- 
sion proceeded and finally the Vice-Chair- 
man passed the following order, Ex. I: 

“Mr. Kuppanna Rao movesa moticn for adjournment 
(sic) of the meeting for want of proper notice on two 
Councillors, namely Messrs, Siddiah and Doraiswamy 
Naidu, seconded by Mr Me. Leish. I heard Mr. 
Davis, Mr. Nathan, Mr. Munisamy Pillai and Rama- 
murthi and Reo {Sahib Chennu Pillai, I find on 
record that no proper notice was served on the two 
Councillors, 1, therefore, adjourn the meeting.” 

Alter the meeting was so adjourned, 
some members of the Council including the 
Vice-Chairman and the petitioner left the 
meeting hall. The others who continued 
to remain at the place continued the meeting 
_ and declared ihe 2nd respondent to have 
been elected as Chairman, there being no 
other candidate nominated. The Election 
Commissioner found that there was no 
proper or valid service of notice on the two 
Councillors in question. As regards the 
Vice-Chairman’s adjournment of the meet- 
ing the Sub-Judge at first observed that a 
point of order had: been raised, but later on, 
he expressed the opinion that there was no 
valid point of order raised before the Vice- 
Chairman and that the Vice-Chairman in 
giving a ruling upon it without 
any evidence to support it acted without 
jurisdiction and that the adjourament of 
the meeting by him was, therefore, im- 
proper and invalid. He found accordingly 
that the subsequent meeting and the elec- 
tion of the 2nd respondent as Chairman at 
that meeting were valid and dismissed the 
petition before him. 

There can be no doubt that this Court 
cannot interfere by issing a writ of certio- 
rari with the order of an Election Commis- 
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sioner unlees that order was passed without 
jwisdicticn or in excess of his jurisdiction. 
Ít has been held in Mahomed Asan Maracair 
v. Bijli Sahib Bahadur (1), that: 

“The High Court can interfere ¿aly if there was 
a want of jurisdicticn at the ccmmencement of the 
proceedings before the Electicn Commissioner and that 
once there was jurisdicticn, any errors whether of 
Jaw or fact committed subsequently cannot take away 
the jurisdiction once obtained.” 

In Sankaranarayana Pillai v. Ahmad 
Miran Sahib (2), Berdswell, J. who was a 
party to the previous decision was inclined 
to add a qualification to the former deci- 
sion to the following effect, viz. ; 

“If in an inquiry for which there is jurisdiction an 
error is made which can be regarded as something 
which went beyond the jurisdiction of the Election 
Commissioner or was done without jurisdiction, and 
not merely a wrong view ofthe law then it appears. 
that a writ can be granted.” 

The case before him, however, was one 
in which the election petition itself dis- 
closed no ground on the strength of which, 
if they were made good, the election could 
be set aside, and the Election Commissioner 
could be deerred to have had jurisdiction 
only by reason of the erroneous view which 
he took of the legal effect of what was set 
forth in the election petition. That is not 
the case here. It cannot be alleged that 
there was no jurisdiction at the commence- 
ment of the prcceedings. As I have observ- 
ed already the only authority who had 
jurisdiction to decide the validity of the 
election in this case was the Subordinate 
Judge of the Nilgiris and it was the peti- 
tioner himself who involved that jurisdic- 
tion. There was ..1eally no collateral 
fact which required to be proved before the 
Subordinate Judge could have jurisdiction 
in the malter. There was a dispute regard- 
ing the validity of the election and there 
was a petition presented to him to decide 
the dispute. He undoubtedly had jurisdic- 
tion to decide it, and it cannot be pretended 
that he ceased to. have it because he 
decided the dispute in a particular way. 
Whether the petition is allowed or dismissed 
cannot possibly affect the question whether 
there was jurisdiction or not. It may be 
that the Subordinate Judge's reesons for 
coming to the conclusion that the adjourn- 
ment of the meeting by the Vice-Chairman 
was invalid and improper is not correct. 
That was, however, a question which was 
within his competence to decide and even 
if his opinion is wrong, his order cannot be 
set aside or quashed in these proceedings, 

(1) 148 Ind. Cas. €6§; 57 M57]; 6RM 530; AL R 
1934 Mad, 269; 66 M LJ 367; 39 L W 485. ` 

(2) 150 Ind. Cas. 11; 57 M 582; 66 M L J601; 39 
L W idi; A IR 1924 Mad. 357; 7 RM 38, E 
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It is unnecessaty for me to decide whether 
asa matter of fact the Vice-Chairman’s 
order adjourning the meeting in the cir- 
cumstances was valid or not. The Election 
Commissioner had full authority to decide 
that question and to decide it finally. The 
correctness of his decision on this point 
cannot be questioned in proceedings by 
way of certiorari. 

I, therefore, dismiss the petition with costs 
of the 2nd respondent. Counsel’s fee is fixed 
at Rs. 150 (One hundred and fifty). 

A. Petition dismissed. 


ARUNAGHALAM OHRTTIAR Ù 


___ LAHORE HIGH COURT 
Civil RevisionPetitionNo. 376 of 1932 
February 20, 1934 

Burne, J. 
KHAZANA MAL-BHAGAT RAM — 
PLAINTIFF—PETITIONER 
Versus 
MANGAT RAM—Darenpant— 
ReEPONDENT 

Civil Procedure Code (Act V of 1908), 8. 115— 
Limitation Act (IX of 1408), s. 5 -Application for 
extension of time—Rejection of, in exercise of disere- 
a of Court—Interference in revision— Legality 
of. 

Where onan application for extension of time 
under s. 5, Limitation Act,the Court in exercise of 
its discretion has refused to grant extension after 
recording reasons, there isno ground forthe High 
Court to interfere in revision. 

C.R. P. from the decree of the Senior 
Subordinate Judge, Hoshiarpur, dated 


January 29, 1932. 


Mr. Tek Chand, for the Petitioner. 

Mr. M. C. Sud, for the Respondent. 

Judgment.—This petition for revision 
arises out of a suit for recovery of 
Rs, 145-7-3. The suit was dismissed by 
the trial Court on July 9, 1931. On August 
4, 1931, the plaintiff made an application 
for review to that Court alleging that the 
Court had misunderstood the law and 
wrongly decided one of the issues. This 
application was rejected on November 26, 
1931. The plaintiff then preferred an 
appeal to the Senior Subordinate Judge 
on November 30, 1931. A preliminary ob- 
jection was raised that the appeal was 
time-barred. The plaintiff prayed for 
extension of time under s. 5 of the Limi- 
tation Act but the learned Senior Subordi- 
nate Judge was of opinion that there was 
no sufficient cause fcr granting any exten- 
sion and dismisséd the appeal as barred 
by time. The plaintiff has now come up 
in revision and it is contended on his 
behalf that thé learned Senior Subordinate 
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Judge was wrong in refusing to grant 
any extension of time under 8. 5 of the 
Limitation Act. There is no doubt that 
the learned Senior Subordinate Judge 
had the discretion to grant extension in 
respect of the petition for review; but the 
learned Judge has considered the matter 
on merits and has held that the petition 
for review was not justified on the grounds 
on which it was made. In the circum- 
stances I see no adequate ground for 
interference in revision with the dis- 
cretion exercised by him. , a 

I must, therefore, dismiss this petition, 
but in view of all the circumstances I leave 
the parties to bear their own costs in this 


Court. 


N. Appeal dismissed. 


cence 


MADRAS HIGH COURT | 
Second Civil Appeal No. 386 of 1930 
May 10, 1934 
RAMESAM, J. 
Ru. Ar. AR. Rm. ARUNACHALAM 
CHETTIAR—APPELLANT 
versus 
Ar. S. Sp. ARUNACHALAM CHETTIAR 
AND OTHERS —RESPON DENTS 

Execution of deeree—Appointment of Receiver to 
collect decree amount—Whether confers priority 
over attaching creditor. | : 

The appointment of a Receiver for the collection 
of a decree amount at the instanceof one of 
the decree-holder’s creditors is not more effective 
than getting the decree attached or issuing an 
injunction against the defendant not to execute 
the decree. All such steps to a certain extent 
keep the property of the defendant under the 
control of the Court so as to ultimately make 
it available to the person who takes the step, 
But they do not amount to a charge. 

A obtained a mortgage decree and realised a 
portion of the mortgaged money in execution 
B, who was entitled to a share in the mort- 
gage, obtained a preliminary decrees for an account 
of the moneys realised by A in execution and for 
the appointment ofa Receiver for collecting and 
distributing in particular shares the balance due 
under the mortgage decree. C, a creditor of A, 
obtained a decree against A and attached A's share 
in the mortgage decree: , 

Held, (i) that on a proper construction of the 
decree the Receiver was entitled to disburse the 
moneys collected by him only subject to B's right 
to an account of A's overdrawings. ay 

(ii), that both B and C were in the position of 
unsecured creditors of A and neither was entitled 
to claim priority in respect of A's share in the 
mortgage decree. 

S.C. A. fromthe decree of the District 
Court, Madura, in A. S. No.65 of 1929, pre- 
ferred against the decree of the Court of the 
Second Additional Subordinate Judge, 
Madura, in O. S, No. 108 of 1927, 
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“Rama Rao Sahib, for the Appellants. 

>=: Mr. R. Kesava Ayyangar, for the Res- 
pondenis. 

' Judgment.—tThe facts out of which this 
‘second appeal arises may be first stated. 
` Two Chetti families who may be referred to 
‘as the Chatram family and the Vinagaram 
family jointly advanced moneys tothe Za- 
mindar of Ammayanayakanoor on mortgage. 
“The document was taken in the name of the 
Vinagaram family only; but now it may be 
taken as either found cr proved that the 
Chatram family. had alsoa half share. in 
it. A suit was filed only by the Vinagaram 
family against the Zamindar of Ammayana- 
yakanoor -to realise the amornt. This was 
S. No. 58 of 1915. The matter 
came upon appeal tothe High Court and 
it was remanded and finally a revised 
decree was passed on February 7, 1916, the 
suit itself being re-numbered as O.S. 
No. 58 of 1915, there being originally an 
earlier number. The members of the 
Vinagaram family, who are now the present 
4th and 5th defendants, went on executing 
the decree and collecting the amounts due 
under the decree from the Zamindar of 
Ammayanayakanoor. It would appear that 
this decree would be useless and would not 
bind the successor of the present zamindar. 
. Fortunately for the contending parties in 
this case, the present zamindar, though 
very old, is still living, and solong as he is 
living, further amounts under this decree 
-can be collected. By 1920 it was alleged 
‘that.a large sum of money was collected by 
the Vinagaram family but that two .mem- 
- bers of that family, namely, the 4th and 
Sth defendants retained much more than 
their share ofthe amounts collected to the 
detriment of the Chatram family. On this 
basis a suit was filed by the Chatram 
-family against the Vinagaram family and 
also the common agent named Seshagiri 
Rao. This suit was originally a suit of 
.1920 but it was transferred from one Court 


‘to . another and ultimately it became 
O. 5. No 24 of 1923. Practically 
nothing happened during this interval. 


Meanwhile certain other persons who may be 
‘referred to as the A. R. S. S. P. family filed 
a suit against defendants Nos.4 and -5 in 
connection with some other transaction, the 
details of which are not material here and 
obtained a decreein O. S. No. 142 of 
1921 in a Sub-Court of Madura. In execu- 
tion of the decree they applied for attach- 
ment ofthe interest of defendants Nos. 4 
and 5 inthe mortgage decree of O. 6, 
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No. 58 of 1915.-A  prohibitory order 
was issued on February 14, 1923. This is 
Ex. linthis case. This order was some- 
The order is addressed 
to a Court as if the Court is a debtor of the 
judgment-debtor. Iu April 1923 an appli- 
cation was made by the plaintifs in O. 8S. 
No. 24 of 1923 forthe appointment of a 
Receiver in respect of the further collec- 
tions of the mortgage decree, and an order 
was passed appointing Seshagiri Rao, the 
9th defendant in that suit is Receiver. This 
is Ex. R, dated April 9, 1923, A preliminary 
decree was passed on March 31, 1924— 
so G. Under tbis decree it was direct- 
e 

“(1) that defendants Nos, 1 to 8 shall render 
accounts to the plaintiffs and shall put in statement 
of such account into Court on or before June 
24, 1924,and the plaintiffs are given liberty to 
surcharge and falsify the same after it is put in 
and a Commissioner will be deputed afterwards; 
(2) that a Receiver be appointed to recover the 
balance amount remaining due under the decree 
in O. S. No. 58 of 1915 aforesaid, and to divide 
the same between the plaintifis and defendants 
in proportion totheir shares, etc.” D 

In April 1924 another application was 
made for the appointment of 5th plaintiff 
in the suit as Receiver on the ground that 
Seshagiri Rao was unwilling to continue as 
Receiver and the 5th plaintiff was so ap- 
pointed. This is Ex. K. For some reason 
which is not very plain, a further applica- 
tion was made on October 8, 1921, to con- 
tinue this plaintiff as Receiver. ‘This was 
ordered and he was authorised to collect 
sums due under the mortgage decree in 
O. S. No. 580f 1915. This is Ex. L. 
Soon after obtaining this order the ` 
5th plaintiff, who was appointed as Reeéiver, 
went to the Madura Court and objected to 
the prohibitive order Ex. I.. The ‘objection 
that he took in that petition was -that‘the 
interest of the present 4th and 5th. defend- 
ants in the mortgage decree was hot. jth 
but 1-16th. The other side. seemed: to” 
have agreed to this contention and - what 
practically was a consent order was:‘pass- 
ed limiting the attachment. to ©1-16th 
share in the mortgage decree.: Here it. may 


“be observed that though -the prohibitive 


order describes the share of the 4th-and 5th 
defendants as Rs. 18,112-10-3, it does not-ap- 
pear that that order related ‘to any specific 
fund lying in Court or in the hands of any 
particular person, It seems tome that- that 
was supposed to bethe value of the th 
share as it was then supposed to be ofthe `^ 
4th and 5th defendants. What’ happened 

between March, 1925, the,date of the con- 

sent order, and September, 1926, is not 


RA 
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very clear there being no papers on record ` 


to show it.’ But it ssems that the Madura 
Court which issued the order of attach- 
ment followed upits order by directing the 
Receiver in O. S. No: 24 of 1923 to 
pay down 1-16th of the collections for the 
benefit of the decree-hulders in Madura 
Court, namely, the present defendants Nos. 
lto3. Thereupon the Receiver filed another 
objection to the attachment claiming that 
until all the decree amount ja O. S. 
No. 58 of 1915 is collected and the accounts 
are taken in O. S.No. 24 of 1923 in pur- 
süance of the preliminary decree, is cannot 
be predicated that a particular sum belongs 
tothe judgment-debtor and, therefore he 
ought not to be called 


particularamount to the benefit. of the 


judgment-creditorsin O.S. No. 142 of 1921. - 


The Subordinate Judge disallowed the con- 


tention of the Receiver by his order dated - 


September 6, 1926 - Ex. A; and yet the 
actual form of the order he gave seems -to 
show’ that he~had a suspicion that there 
may besome equities 
Receiver, because while 
contention he stated in para, 8 .. 


“The avoid any difficulty in the future in case 

e: judgment debtors are found liable for any 
equity in favour of the other co-owners in the final 
adjustment of accounts 1 order that that amount 
willbe drawn .by the decree-holders in O. S. No. 
1420f 1921, on furnishing security.” 

He had merely a suspicion that there 
might be some equity arising in favour of 
the plaintiffs in O.S. No. 24 of 1923, 
and he thought thatthe equity should be 
protected by making his order conditional, 
namely, that security shouid be given. 
Thc reupon, the Receiver in O.S. No. 24 of 
1923 has filed the present suit which is 
O. S. No. 108 0f 1927 in the Sub-Court of 
Madura. The prayer is that the whole order 
of attachment should be raised and vacated. 
The Subordinate Judge did not vacate 
the attachment but gave a decree declar- 
ing thatthe rights of defendants Nos. 4 
and 5 are subject to the result ofan ac- 
eount-taking between the plaintiffs and 
defendants Nos.4 and 5 and only after 
defendants Nos. 4 and 5 are made to pay 
all their over-drawings to the plaintiffs the 
balance: is available for other creditors, 
and defendants Nos. 1 and 4% are entitled 
to proceed only against such balance and 
no more. There was an appeal to the 
Distiict Judge. The District Judge allowed 
the appeal and dismissed the plaintiff's 
suit with costs throughout. The view he 
took’ seemsto be based upon two grounds; 
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first, his construction of the preliminary 

decree in O. S. No. 24 of 1923 and second- 

ly he seems to have thought that the plaint- 

iffs are precluded from raising their 

present contention by reason of their arent 

the 

order of March 1925. It seems to me that 

both these grounds are untenable. At the 

time when the prohibitory order was 

obtained in 1923,as I have said already, ' 
no specific fund was sought to be attached. 

When in November 1924, the Receiver filed 
an objection to the attachment there being 
no attachment of any specific fund, the 

only point that he could raise at the time 
and did raise related to the extent of the 
share of defendants Nos. 4 and 5 in the 
decree. He said thatit was 1-16thand not 
4th. The other side agreed to this con- 
tention. No‘other point was raised by the 
parties and could not be decided by the 
Court. No decision of any question is 
either expressly or impliedly involved in 
the order ‘of March 6, 1925. The learned’ 
District Judge thinks that the passing of 
this order implies a concession on the part: 
of the plaintiff that defendants Nos. 4 and 
5 are entitled to 1-16th share in all future 
collections under the mortgage decree of 
O. 8. No. 58 of 1915 and the moment they 
are collected, their share must be disbursed 
to thecreditors irrespective of their own 
suit O. S. No. 24 of 1923. I do not think any 
such concession should be read at all inthe 
petition. or in the order. It is only when 
the specific fund, namely, the amounts 
actually collected by the Receiver was 
sought to be proceeded against that the 
present objection was taken namely that not 
until the whole suit was decided and the 
amounts were ascertained could any 
moneys be allowed to be drawn-by defend- 
ants Nos. 4 an‘ 5 or their creditors. 

Coming nowtothe second ‘ground of the 
learned District Judge it seems tome that 
it is equally untenable. He takes the 
second clause of the preliminary decree and 
reads it asif it authorised the Receiver 
to disburse his collections in the shares 
possessed by the respective parties irres- 
pective of the result of the first clause, 
which deals with accounting. In my opinion 
the 2nd clause of the decree should not ba 
read in that way. Thetwo clauses should 
be read together. The first clause says 
that the state of tha account between the 
two parties should be ascertained. Tha 
second clause mentions that the balance 
of the decree -amount should be mae tie 
This 
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does not mean that, whatever amount may 
be found due to the plaintiffs by defendants 
Nos. 4 and 5 on account of their overdraw- 
ing one should sbut his eyes to that fact 
and disburse the fractional share due to 
defendants Nos. 4 and 5 leaving the plaintiff 
to proceed against other property to recover 
the amount found due onthe accounts. 
I think the proper construction of such a 
decree is that the Receiver should disburse, 
subject to the rights of the plaintiffs, as 
found in the first clause. The result of such 
adecree would be if any third party inter- 
venes in the matter that the plaintiff 
should have all the amounts due to them 
by reason of the overdrawing first deducted 
out of the share of defendants Nos. 4 and 
5 and the balance only should be paid to 
them. Such an order and such a decree 
would be binding between the partics. 
But in this case we have got a further 
complication that another party, namely, 
defendants Nos. 1 to 3, have obtained a 
valid decree against defendants Nos. 4 
and 5and have obtained orders of attach- 
ment ofthe interest of defendants Nos. 4 
and 5 which are perfectly proper and 
valid. Now, whatisthe effect of such an 
order of attachment against the rights 
possessed by the plaintiff under that decree? 
It seems to me that both the plaintiffs and 
defendants Nos. 1 to 3 are in the position 
of mere money creditors. Subject to any 
new light that may be thrown, because I 
donot want to expressa fina] opinion in 
the matter in the absence of anything fresh, 
it cannot be said that one is in the position 
ofa secured creditor and the other in the 
position of an unsecured creditor. It is 
true that the plaintiffs havetaken steps 
for safeguarding this amount by the ap- 
pointment on the Receiver but a step of that 
kind is no more than getting the property 
attached or issuing an injunction against 
the defendants not to alienate his property. 
All such steps to a certain extent keep 
the property of the defendant under the 
control of the Court so as to ultimately 
makeit available to the person who takes 
the step. Butthey do not amount to a 
charge. One may say that at the instance 
of the plaintiff the property is kept in 
custodia legis. Defendants Nos. Lio 3 by 
their order of attachment have ‘practically 
dene the same thing. Both have kept a 
sort of control over the collections of the 
mortgage decree but this control does not 
enable any one of them to say that he is 
entitled to priority over the other. Hach 
has got certain rights and for the protection 
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of his rights he has taken a particular step. 


In the case of plaintiffs they got the. 


Receiver appointed and in the case of the 
defendants they obtained an attachment. 


Both have got to be worked out now. Ido : 


not wish to pass any final order in the 
matter unless anything new appears. -It 
seems tome that both rank as equal cre- 
ditors of the 1-16th share in the collections 
which prima facie belong to defendants 
Nos. 4 and 5. It dces not absolutely belong 


to them because there are claims against.. 


them both atthe instance. of the plaintiffs 
and defendants Nos. 1 to 3. They have got 
to satisfy both these claims. Subject. to 


” 


this the share is theirs and it. has got to. 


be rateably distribated between them when 


the question of executing this, decree sub- . 


ject to the rights of the attaching creditors 
arises, In the light of these remarks it- 


seems to me that while the order ofthe’ 
Subordinate Judge has gone to one ex-. 


treme being too favourable to the plaintiff, 


the order of the District Judge has gone: 
to the other extreme being too favourable. 


to the defendants. I therefore declare that 
while the attachment obtained by the 
defendants Nos. 1 to 3 need not be raised, 
their attachment does not give them a 
charge but only gives a right to proceed, 
against the share of defendants Nos. 4 and, 


5 and both the rights will have to be worked: 
out in execution. : í - 
Each party will bear his own 


-- costs 
throughout. oe 
A. Order accordingly: : 


ot i 


LAHORE HIGH COURT ` 
Criminal Revision Petition No. 3 of 1934 
February 23, 1934. 
ADDISON, J. 
BHAGAT SINGH—ACOUSED—PETITIONER, 
: versus 
EMPEROR—RESPONDENT ; 
Criminal trial—Observations prejudicial to charac- 
ier of a person not connected with case—Legality of 
—Expunging of remarks in revision, C 
A. Magistrate should not in his judgment in a 
criminal case make observations prejudicial to the 
character of any persou who is neither a witness nor 
a party tothe proceedings and who has had no op- 
portunity of being heard and upon material which 
js not legalevidence in thecase The High Court in 
revision Can expunge the remarks. Benarsi Das v, 
Crown (1), followed. oat , 
< asereported by the District Magistrate, 
Jullundur, with his No. 10541 of Decem-' 
ber 22, 1933. 


Report.— The 


i 


Municipal Committee, 


Juljundur, instituted on July 13, 1933, a: 


x 


193: 
case against one Bhagat Singh, lorry driver, 
for the recovery of rent under by-law 25 of 
the Notitication No. 23028 dated October 3, 
1930. This case was disposed of by the 
Second Class Bench consisting of Khan 
Niaz Rasul Ahmad Khan and Pandit 
Sohan Lal, Honorary Magistrate, Jullandur, 
on September 12, 1933, and the accused 
was acquitted. In the course of a lengthy 
judgment Bench has passed certain 
strictures against the conduct of Qazi 
Bashir Hussain and Qazi Mahbub Alam 
who were neither witnesses nor parties to 
these proceedings. 

The Bench was not justified in passing 
strictures on the conduct of the petitioner 
Qazi Bashir Hussain an'i of Qazi Mahbub 
Alam, who were neither witnesses nor 
parties to the proceedings, Reference is 
invited to Benarsi Das v. Crown (1), in 
which it was clearly laid down that a 
Magistrate should not in his judgment in 
a Criminal case make observations pre- 
judicial to the characier of any person 
who is neither a witness nur a party to 
the proceedings and who has had no 


opportunity of being heard and upon 
material which is not legal evidence in 
the case. 


The remarks made by the Bench are 
are not based on evidence which is on the 
record, and the Bench exceeded its powers 
by importing in their judgment the facts 
which were probably within their know- 
ledge. 

The record is submitted with a request 
that the offending remarks made against 
Qazi Bashir Hussain and Qazi Mahbub 
Alam be ordered to be expunged by the 
learned Judges of the High Court. 

Order.—For reasons given by the learn- 
ed District Magistrate, 1 expunge the 
remarks made against Qazi Bashir Ahmad 
and Mahbub Alam, from the judgment of 
the Bench of Magistrates, Second Class. 


N, Order accordingly. 
(1) 89 Ind. Oas, 270; 2oP LR 315; 6 Lah 
166; A 11925 Lah. 392; 26 Or, L J 1326. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 50 of 1933 
November 2, 1934 
Kine, O. J. AND ZIA-UL-HASAN, J. 
BRIJ GOPAL AND sNorHEr— 

JUDEG ENT-DEBTORS— APPELLANTS 
versus 
Musammat MASUDA BEGAM — 
DECREB-HOLDER —RESPONVENT 
Civil Proceuure Code (Act V of 1904), O. XXIV 
r. l—apzlicability to deposits made into Court after 
institution of suit—Suit for recovery of maintenunce 
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dues—Charge—Deposit in Court—Interest on decree, 
amount, if ceases from date of deposit—Transfer of 
Property Act (IV of 1882), s. 83— Whether applies to 
deposit made after preliminary decree. 

Where the judgment-debtor deposits a sum of 
money in Court in satisfaction of a decree, interest 
on the decree should cease from the dateof payment 
in proportion tothe amount paid where the said 
amount is not sufficient to satisfy the whole dec- 


ree. 

Order XXIV, Civil Procedure Oode, applies 
to deposits made into Court after the institution 
ofthe suit, even in suits upon mortgages, Bayya 
Sao v. Narasinga Mahapatro (1) and Thevaraya Reddy 
v. Venkatachalam Pandithan (2), relied on, [p. 
264, col. 2.] 

Section 83, Transfer of Property Act,is intended 
to apply toa deposit made by a mortgagor bafore 
the institution of asuit upon the basis of the 
mortgage and does not apply to a deposit made 
after &.suit upon the mortgage has already been 
instituted. The section has no application toa 
deposit which is made after the passing of the 
preliminary decree ina suit for recovery of money 
on acconnt of maintenance charged on a property. 
[p. 264, col. 1] 

Ex. A. D. against the decree of the Subor- 
dinate Judge, Lucknow, dated July 14, 
1933. 

Mr. Makund Behari Lal, for the Appel- 
lants. 

Mr. D. K. Seth, for the Respondent. 


Judgment.—The question for determi- 
nation inthis appeal is whether, in case 
the judgment-debtor deposits a sum of 
money in Court in satisfaction of a decree, 
interest on the decree should cease from 
the date of paymentin proportion to the 
amount paid where thesaid amount is 
not sufficient to satisfythe whole decree. 

The plaintiff brought a suit to recover a 
sum of Rs. 825 on account of maintenance 
which was a charge upon certain property. 
She also claimed Rs, 222-12-0 as interest up 
to the date of suit. 

On January 27, 1930, the trial Court dec- 
1eed the claim for Rs. 825 only allowing no 
interest up to the date of the suit 
but allowing future interest from the date 
ofthe suit until realization at 6 per cent. 
per annum, It wasalso ordered that if 
the amount decreed were uot paid within 
three months then the property charged 
with the maintenance should be sold. Soon 
after the passing of this preliminary dec- 
ree, that is, on February 7, 1930, the judg- 
ment-debtor depositedin Court asum of 
Rs, 848-3-0 that is Rs. 825 on account of prin- 
cipal and Rs. 23-3-0 for interest from the 
date of the suit until the date of the deposil. 
The plaintiff refused to accept the sum de- 
posi ed and preferred an app2al “gainst ihs 
trial Court's decree claiming a further 
sum on account of interest up to the date of 
the institution ofthe suit. The appeal was 
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dismissed by the Court of the Additional 
District Judge but on second appeal to the 
Chief Court the plaintiff was partially suc- 
cessful. The Chief Court found that a sum 
of Rs. 111-6-0 was due tothe plaintiff for in- 
terest up tillthe date ofthesuit, in ad- 
dition tothe sum of Rs. 825 as principal. 
It was ordered that the principal sum of 
Rs. 825 will carry interest at the rate of 
6 per cent. per annum from the date of the 
suit until realization. The decree was made 
final on July 16, 1932. Before the final 
decree was passed the decree-holder bet- 
ween May 7 and May 21, 1931, attached and 
realised the sum deposited by the judg- 
ment-debtor. The decree-holder then ap- 
plied for execution giving credit tothe 
extent of the amount already received. 
The whole question between the parties in 
execution was whether the judgment-debtor 
was liable to pay interest on the sum of 
Rs. 825 afier the date of his deposit. The 
decree-holder claimed interest on that sum 
up to the date ofits actual realization in 
May 1931. The trial Court found that no 
interest should be allowed on the principal 
after the date of deposit but the lower Ap- 
pellate Court has taken a contrary view and 
the judgment-debtor comes to this Court in 
second appeal. 

The appeal came up for hearing before a 
learned single Judge of this Court who con- 
sidered that the question was of sufficient 
importance to be decided by a Bench of two 
Judges and the appeal has accordingly 
been heard by this Bench. 

The first question is whether the provi- 
sions of s. 83 of the Transfer of Property 
Act will apply tothe deposit which was 

-made after the passingof the preliminary 

decree. In ouropinion s. 83 does not ap- 
ply to the deposit. Section 83 is evidently 
intended to apply toa deposit made by a 
mortgagor before the institution of a suit 
upon the basis ofthe mortgage. We think 
it does not apply to a deposit made after 
a suit upon the mortgege has already been 
instituted. Inthe present case there was 
ne mortgage but the maintenance was 
charged upon certain property ands. 83 
would apply tothis suit ifit were applicable 
to asuit upon a mortgage. 


The learned Advocate forthe appellant 
urges thatthe incidents of the deposit are 
governed bythe provisions of O. XXIV of 
the Code of Civil Procedure. Order XXIV 
applies to payments made into Oourt bya 
defendantin any suitto recover a debt or 
damages. It has been argued that 
O. AKIV does not apply to mortgage suits 
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but we see no reason why such a distinc- 
tion should be made. Rule 1 lays down 
that 


“the defendant in any suit 
...may at any stage 


to recovera 
ofthe suit deposit 


in Court such sum of money as he considers a satis- 


faction in full of the claim”. 
There seems to be no 
word “debt” should not apply to a secured 
debt as well to an unsecured debt. The 
languageofthe rule seems to be sufficient- 
ly wideto cover suits to recover debts 
which are secured by a mortgageor a 
charge. This view is moreover supported 
by certain rulings. In Bayya Sao v. Nara- 
singa Mahapatro (1) the facts were rather 
different but the suit was upon a mortgage 
an at page 214 the learned Judges observ- 
ed: 

“We are of opinion thatwhen a suit has once 
been instituted, payment into Court is regulated by 
O. XXIV, r.lofthenew Code of Oivil Procedure 
corresponding to s. 376 of the old Code” i 

In the Full Bench case of Thevaraya 
Reddy v. Venkatachalam Pandithan (2) the 
mortgagor had made the deposit in Court. 
under s. 83 ofthe Transfer of Property 
Act, but he withdrew this deposit and made 
another deposit after the suit upon the 
mortgage had been ‘instituted. At page 
806} one learned Judge remarked that-in eal- 
culating interest from the date when the 
sum had again been deposited in Court by 
the mortgagor the amount deposited should 
have been deducted from the principal, 
and interest should have been allowed only 
onthe balance. At page808f also another 
learned Judge observed that he agreed 
that underO XXIV,r.3 of the Code of Ciyil 
Procedure, interest wasnot allowable upon 
the sun paid into Court after the institution 
ofthe suit. It was, therefore, clearly the 
view of the Court that O. XXIV does apply 
to deposits made into Court after the insti- 
tution of the suit, even in suits upon mort- 
gages, and we think that this view is cor- 
rect. 

For the respondent it is argued that -O. 
XXIV does not apply to deposit made after 
the passing of a decree but only to a deposit 
made by the defendant during the penden- 
cy of the suit. This argument is borne 
out by tbe language of the Order, but it 
must beobserved that this suit was in the 
nature of a suit upon a mortgage and the 
decree passed wasonlya preliminary dec- 


(1) 10 Ind, Cas. 393; 35 M 209; 10 M L T 37; (£911) 
N 126 


2M WwW 5 
12) 37 Ind. Cas. 444; 10 M 804; 31M L J548; 
(916; 2 M WN 3?1: 20 M L T 403; 4 L W435, 
“Page of 35 M ey a 
yPages of 40 M—[Ha.] 
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ree so the suit must be considered to 
remain pending until a final decree has 
been passed. It should be held, therefore, 
that the payment was made during the 
pendency ofthe suit, although it was 
made after the preliminary decree had been 
passed. 

The caseof Digambar Das v. Harendra 
Narayan (8) is directly in the appellant’s 
favour. The facts of the case are very simi- 
lar to the facts of the case before us. In that 
case also the mortgagor had made a deposit 
in Court afterthe passing of the prelimi- 
nary decree. The question arose what 
effect such a deposit would have on the 
amount of interest payableto the decree- 
holder. The, learned Judges took the view 
that even though the amount deposited 
was not sufficient to cover the whole sum 
due upon the mortgage, as found by the 
Appellate Court, nevertheless the deposit 
could not be ignored and interest should 
cease, to run tothe extent of the sum de- 
posited. The learned Judges relied mainly 
upon the English Law and did not base 
their decision upon an interpretation of the 
Code of Civil Procedure but their conclu- 
sions are directly in favour of the appel- 
lant’s contention. 

In any case wethink that the principles 
laid down- in the rules of this Order may 
well be extended to the payment in ques- 
tion, even if the 1ules were not expressly 
intended toapplyto payments made after 

.the passing of a decree. The Allahabad High 
Court in Amtul Habib v. Mohamad Yusuf 
(4) has extended the principles cf O. XXIV 
to execution proceedings and has held that 
where money is paid into Court by the 
judgment-debtor in satisfaction of 
the decree, interest on the decree 
will cease from the date of paymentin 
proportion tothe amount paid, although 
such amount may notin fact be the whole 
amount due urderthe decree. The res- 
pondent has relied upon the case of K. M. 
Bose v. Alen Brothers, 97 Ind. Cas. 479 (5) 
which, as he contends, conflicts with the 
view taken by the Allahabad High Court. 
We think that the ruling relied upon by the 
respondent canbe distinguished as in that 
case the deposit which had been made was 
a conditional deposit. The judgment- 
debtor deposited asum of money after the 
passing of the decree but made the deposit 
only on the condition that the money was not 
to be withdrawn by the decree holder unless 

(oad Cas. 165; 140 WN 617; 11 OLJ 


(4) 43 Ind. Cae, 520; 40 A 125; 16A L J 15. 
(5) 97 Ind. Oas. 479; A IR 1927 Oal, 72, 
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and until the latter deposited security. In 
the present case the deposit was made un- 
conditionally. 

It has been further argued for the res- 
pondent that even if O. XXIV is applic- 
able tothe facts of this case, and even if 
under r. 3 of that Order no interest would 
be allowed to the decree-holder on the sum 
deposited by the defendant, the effect of 
these rules has been nullified by the passing 
of the final decree in accordance with the 
appellate decision of the Chief Court. It is 
true that the Chief Court modified the decree 
of the trial Court by granting tothe plaint- 
iff a further sum of Rs. 111-6-0 as interest up 
tothe date of the suit. In other respects 
the decree of the trial Court was upheld and 
jn fact wasnot in any way challenged 
by either party. The result was that a sum 
of Rs. 936 6-0 was declared to be due to the 
plaintiff up tothedate of the suit and 
future interest was allowed upon the princi- 
pal sum of Rs. 825 at the rate of interest 
allowed by the trial Court. It is clear that 
the fact of the deposit made by the judg- 
ment-debtor was not brought to the notice 
of the Chief Court and no question arose as 
to whether the amount of this deposit 
should be deducted from thesum decreed. 
The final decree was prepared in accord- 
ance with the Chief Court’s decision. The 
final decree did give credit for the amount 
deposited, as it had already been with- 
drawn before that date by the decree- 
holder, but the question of interest upon 
the principal sum after the date of the de- 
posit was notconsidered. We think we 
are at liberty to consider in these proceed- 
ings the effect of the deposit upon the inter- 
est due froin the judgment-debtor. 

To our opinion the principles of O. XXIV 
may be applied to the facts of this case 
even if the terms of that Order were not 
expressly meant to apply to deposits made 
after the passing ofa decree. The judg- 
ment-debtor deposited the full amount 
due by the trial Court, both principal and 
interest. The plaintiff might have with- 
drawn this amount without admitting that 
it was in full discharge of herclaim. She 
would not have prejudiced her appeal by 
the withdrawal ofa certain sum in part 
satisfactoin of her claim and we think it 
unreasonable that the judgment-debtor 
should be called upon to pay interest onthe 
principal sum after the dateof the deposit. 

We accordingly allow the appeal and 
restore the order of the first Court dated 
December 10, 1932, with costs throughout. 

N. Appeal allowed, 
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Civil Revision Petition No. 618 of 1932 
August 13, 1934 
Panbrane Row, J. 
YELAMANOCHILI ANANTARAMAYYA 
— PETITIONER 
: VeETSUS 
SURYADEVARA NARASAYYA— 
| RESPONDENT 

Plaint—Amendment of—-Suit on promissory note— 
Application for amendment at late stage to base suit on 
original loan or on the ground of fraud—Permissibi- 
lity—Civil Procedure Code (V of 1908), O. Vr, 17, 

The plaintiff tiled a suit on a promissory note said 
to have been executed by the defendant on Septem- 
ber 1, 1927. The suit was filed on August 26, 1930. 
On June 25, 1931, an application was made with 2 
view to base the cause of action on the loan itself, 
when the plaintiff found that the Court was likely to 
hold that the note wasa forgery. It was also clear 
that the loan andthe execution ofthe note were 
simultaneous. The District Munsif dismissed the 
application for amendment ; 

Held, that the District Munsif did not act errone- 
ously in the exercise of his jurisdiction or even in 
the exercise of his discretion in dismissing the ap- 
plication for amendment; 

Held, further, that a suit on a promissory note 
cannot be converted intoa suit based on fraud or 
deceit, especially at a late stage. 


C. R.P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
judgment of the Court of the District 
Munsif of Guntur, dated August 13, 1931, 
and passed in 8.0. S. No. 1224 of 1930, 
“Mr. V. Govindarajachari, for the Peti- 
tioner. 

Mr. A. Lakshmayya, for the Respondent. 

Judgment.—The petitioner’s suit which 
was based on a promissory-note said to 
have been executed by ithe defendant 
on September l, 1927, -was fled 
on August 26, 1930, and dismissed 
on August 13, 1931, on the ground that 
thə note was not genuine. That finding 
cannot, and is not attacked in revision. 
The only point urged before me is that 
the District Munsif acted erroneously in 
the exercise of his jurisdiction in refusing 
to allow the petitioner to amend the 
plaint on his application dated June 25, 
1931. This application was made with 
a view to base the cause of action in 
the loan itself, and the District Munsif 
dismissed it on July 27, 1931, on the 
ground that the allowance ofthe amend- 
ment would take away from the defendant 
the legal right which accrued to him by 

-lapse of time, and that there were no 
special circumstances in the case which 
outweighed this. After hearing full argu- 
ments on this point from the learned 
Advocate for the petitioner, I remain un- 
convinced that the District Munsif acted 
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erroneously in the exercise of. his juris- 
diction, or even in the exercise of his 
discretion in dismissing the petitioner's 
application for amendment of the plaint. 
That application was made not. only long 
after the claim had become barred by 
limitation, but also long after the trial 
of the suit was over. The trial of the 
suit, which is a small cause suit, was 
not ‘begun till March 23, 1931, and was 
completed on May 4, 1931, after several 
adjournments and a piece-meal examina- 
tion of the witnesses. On May 4, 1931, 
judgment was reserved, and judgment 
was not pronounced till August 13, 1931, 
i.e. till more than three months after. 
It was during this interval, and apparent- 
ly owing to the re-opening of the case 
by the District Munsif on June 22, 1931, 
and posting of the case for arguments to 
June 25, 1931, on the question whether 
plaintiff can be given “a decree on the 
plaint as it stands in case it is found 
that the suif note was not executed by 
the defendant,’ that the petitioner made 
his application for amendment of the 
plaint on June 25, 1931. In other words 
it was only after the petitioner had a 
hint, and a broad hint, too, from the 
Court that the only question cn which 
the trial of the suit proceeded, viz. 
whether the note sued on was genuine, 
was likely to be decided against him 
that he applied for amendment of the 
plaint. It was quite clear from the plaint 
that the loan and the execution of the 
note were contemporanevus, the allegation 
in the plaints being that the defendant 
borrowed Rs. 200 from the plaintiff and 
executed a note for this amount—both the 
loan and the execution of the note being 
on September 1, 1927. The evidence 
during the trial on the plaintiff's side 
wasto the effect that immedia ely after 
the money was paid to the defendant, 
the latter took out the suit promissory- 
note from his pocket and delivered it 
to the plaintiff. Then, again, the plaint 
alleged that the cause of action arose in 
Narukallapadu village; according to the 
plaintiff's case during the trial, poth the 
loan as well as the delivery of the note 
took plae in Amaravati. In substance 
the new case which the petitioner sought 
to establish by getting the plaint amended 
was that he was induced to part with 
Rs. 200 by the deceit practiced by the 
defendant, the deceit having b.en dis- 
covered cnly after tha Court which heard 
the suit was known to be; likely to find 
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that the note was not genuine. As the 
District Munsif observed in his judgment 
if the defendant practised any deceit on 
the plaintiff, the plaintiff could seek 
whatever remedy available to him by 
another suit, but could get no relief in 
this suit itself. A suit on a promissory- 
note cannot be converted, and that, tco, 
long ‘after the trial was over, into a suit 
based on fraud or deceit. 

I-see, therefore, no reason to interfere in 
revision in this case. The petition is 
dismissed with costs.. 


A Petition dismissed. 


we 


OUDH CHIEF COURT 
‘First Civil Appeal No. 28 of 1931 
November 2, 1934 
. _Nanavotty AND Tuomas, JJ. 
Nawab Mirza MUHAMMAD SADIQ ALI 
. KHAAN—Peritioner—Appstuiwt 


: Versus 
Nawab KAZIM ALI KHAN AND OTAERS— 

.-. Opposite PARTY—RESPONVENTS3 

Trusts Act (II of 1882), s.34—Dismissal of petition 
under, if amounts to a decree— Appeal, rf lies— 
Petition filed before single Judge of Oudh Chief Court 
in its original jurisdiction—Order of dismissal— 
Revision, if “competent—Oudk Courts Act (IV of 
pa s. 7T —Civil Procedure Code (Act V of 19081, 
ss, 115, 2, A 

Section 34, Trusts Act, contemplates that the 
trusteé need not file or institute a suit but can merely 
file a petition praying for advice of the Court An 
order, dismissing a petition under s 34 is not 
appealable as itis not a decree as defined in s. 2, 
Civil Procedure Code, and the trial Court does not 
in such a case decide any matters in controversy 
arising out ofa suit. fp. 269, col. 1.] 

[Case Law discussed.| - 

When such petition is presented toa single Judge 
of the Oudh Chief Court exercising original 
jurisdiction, and is dismissed, no revision lies 
against. that order as the order of the trial Court 
cannot be deemed to be that of a Court subordinate 
to the Ohief Court within the meaning of s. 115 of the 
Oode of Civil Procedure. 

The Oourt ofa single Judge of the Oudh Ohief 
Court sitting to hear and determine a suit of which 
the valueis more than five lakhs of rupees as 
provided by s.7 of the Oudh Oourts Acti 
of 1925, is not a Court referred to in s.115 of 
the Code of Civil Procedure, and, therefore, an 
application in revision against the order passed by 
the. single Judge is not entertainable. [p. 27), col. 1.] 

F.C, A. against an order of Mr. Justice 
Smith, (on Original Side) dated January 22, 
1934 reported as 150 Ind. Cas. 193. 

Messrs. H. Husain and Akhtar Husain, 
for the Appellant. 

Messrs. Habib Ali Khan, M. H. Kidwai, 
Abid Hussain, Ghulam Hasan and Rabi 
Shankar, forthe Respondents, . 
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Judgment.—This is an appeal filed by 
Nawab Mirza Muhammad Sadig Ali Khan 
against anorder of Mr. Justice Smith dated 
January 22, 1931, exercising original civil 
jurisdiction and dismissing the application 
of the appellant unders. 34 ofthe Indian 
Trusts Act (II of 1882). 

The memorandum of appeal has been on 
a court-fee of Rs. 3 and two preliminary 
questions have been raised before us, 
namely, whether the court-fee paid is 
adequate and whether an appeal lies 
against the order ofa single Judge of this 
Court dismissing the application of the 
appellant with costs. 

We have heard the learned Counsel of all 
parties concerned at some length. We 
question of the 
maintainability of this appeal. The facts 
leading up to the filing of the memorandum 
of appealin the present case are briefly as 
follows. 

An application was filed in this Court by 
the appellant Nawab Mirza Muhammad 
Sadiq Ali Khan on March 18, 1932, under 
s. 34 of the Indian Trusts Act (II of 1882) 
praying that this Hon’ble Court be pleased 
to give an expression ofits opinion on the 
following questions.— 

(a) Succession of the petitioner to the 
office of trustee of the fund known as 
Radd-i-mazalim be formally approved of 
by the Court in respect ofthe management 
of the trust in dispute. 

(b) In case the Hon'ble Court is pleased 
to consider that the appointment of a co- 
trustee is desirable the Hon'ble Mr. Justice 
Saiyid Muhammad Raza be kindly ap- 
proached with ‘a prayer that he may be 
pleased to accept the office of a co-trustee. 

(c) The petitioner be permitted to request 
the Deputy Commissioner of Lucknow to 
accept the office of advisor to the 
trust, 

(d) The scheme with reservations and 
limitations contained therein and set 
forth in schedule © annexed to and forming 
part of the petition be approved of or 
altered under the discretion of the Honour- 
able Court or modified in consultation with 
the co-trustee, if any, and the proposed 
advisor of the trust. 

(e) Any other ordersmay be passed that 
ray be deemed to befit and suitable for 
the proper administration of the trusts in 
suit. 

(f) Costs be awarded to the petitioner. 
This petition was sent to Mr. Justice 
Kisch for disposal. It was finally disposed 
of by Mr. Justice Smith by his order dated 
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January 22,1934. The applicant thereupon 
filed this appeal on March 12, 1934. This 
application concerns a fund known as the 
Radd-i-mazalim fund and the applicant 
Nawab Mirza Muhammad Sadiq Ali Khan 
claimed tobe entitled tothe office of a 
trustee of this fund asheisthe eldest son 
of Nawab Bagar Ali Khan, though he is 
younger than Nawab Raza Husain Khan. 
He prayed in his application that he 
might be formally recognised by the Court 
as trustee of the fund and hemade various 
suggestions concering the administration 
of the fund. The learned Judge framed 
five preliminary issues and held that the 
valuation of the application of Nawab 
Mirza Muhammad Sadiq Ali Khan for 
purposes of jurisdiction may be taken 
to be Rs, 5,438,000 and that the Chief Court 
was accordingly the proper Court to deal 
with it onthe Original Side. As regards 
the question of court-fee the learned Judge 
of this Court held that the court-fee paid 
was sufficient as according to the osten- 
sible nature of the application it was 
only one under ss. 3t and /4 of the Indian 
Trusts Act. On the third issue he fourd 
that the fund known as the Radd-i-mazalim 
fund must beregarded as an endowment 
partly public and partly private for public 
and religious acts and that the proper 
remedy of the applicant Nawab Mirza 
Muhammad Sadiq Ali Khan layin filing 
a regualr suit under s. 92 of the Code of 
Civil Procedure. His finding on the fourth 
issue was that the questions raised in this 
Miscellaneous Application No. lof 1932 
filed by Nawab Mirza Muhammad Sadiq 
Ali Khan ought to be decided in a regular 
suit and that it was not proper to dispose 
of the matter summarily under s. 34 of the 
Indian Trusts Act. His finding on the 
fifth issue wasthat the Chief Court had no 
jurisdiction to appoint a trustee or trustees 
under s. 74 of the Indian Trusts Act and 
the matter ought to be decided in a regular 
suit. 

There ig no provision in the Indian 
Trusts Act for the filing of an appeal. The 
appellant has purported to file this appeal 
under 8.93 of the Code of Civil Procedure 
read withs. 12(1) of U. P. Act IV of 1925. 
Section 96 of the Code of Civil Procedure 
relates to appeals from original decree 
and lays down that an appeal shall lie 
from every decree passed by any Court 
exercising original jurisdiction to the Court 
authorised to hear appeals from the deci- 
sions of such Court. The term “decree” 
has been defined in s. 2, cl. 2, Civil Pro- 
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cedure (ode as : 

“the formal expression of an adjudication 
which, so far as regards the Court expressing it is 
concerned conclusively determines the rights of the 
parties with regard to all or any of the matters in 
controversy in the suit and may be either pre- 
liminary or final,” 

It is, therefore, clear that the decree must 
be in respect of a suit. In the present case 
the petition out of which this appeal arises 
was expressly filed by the appellant Nawab 
Mirza Mohammad Sadiq Ali Khan under 
s. 34 of the Indian Trusts Act (II of 1882) 
and that section runs as follows: 

“ Any trustee may, without instituting a suit, apply 
by petition to a principal Civil Court of original 
jurisdiction for its opinion, advice or direction on any 
present question respecting , the management or 
administration of the trust property, other'than ques- 
tions of detail, difficulty, or importance, not proper 
in the opinion of the Court for summary disposal.” 

It is clear that this section clearly contem- 
plates that the tru-tee need not file or 
institute a suit but cin merely file a peti- 
tion praying for advice of the Court. The 
appellant admittedly is not a trustee of the 
fund known as “Rad4-i-mazalim” and it is 
a moot point whether he could present any 
application under s. 3t of the Indian Trusts 
Act, but even on h's own showing he mere- 
ly filed a petition and not a plaint under 
s. 34 of the Indian Trusts Act. There was 
no suit filed and there was no decree pre- 
pared in the present case. Section 12 (1) 
of the Oudh Courts Act (U. PY Act IV 
of 1925) also refers to appeals from decree’ 
passed by the Chief Court in the exercise 
of its Original Civil Jurisdiction. As there: 
was no decree prepared in the present case: 
but only an order dismissing the petition 
under s. 34 of the Trusts Act and such 
order being not appealable no appeal in 
our opinion can lie to this Court. . 

In Meenakshi Naidoo v. Subramaniy 
Sastri (1) it was held by their Lordships. 
of the Privy Council that aright of appeal 
from the decision of a Judge must-be given’ 
by statute or an equivalent authority. Upon’ 
this point their Lordships of the Privy 
Council made the following pronounce- 
ment :— 

“ In approaching the consideration of this question 
their Lordships cannot assume that there is a right 
of appealin every matter which comes under the con- 
sideration of a Judge; such right must be given by 
gtatute, or by sume authority equivalent to a statute. 
The first question which arises in the present case is, 
whether any right of appeal is given by the Pagoda 
Act itself. There is nothing in the Act which would 
suggest it, unless it is to be found ia s. 10, to the 
terms of which their Lordships have already re- 
ferred....... 

“Tt has, however, been suggested: that, though 


(1) MIA 160; IL M 2'; 5Sar 54; I1 Ind. Jur 393 
(P.O). 
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there may be no right of appeal under the Pagoda 
Act itself, yet aright of appeal must be found in the 
general law and their Lordships’ attention has been 
particularly directed to the 540th section of Act X 
of 1877, which gives a general right of appeal from 
decrees of Courts exercising original jurisdiction ; 
the jurisdiction conferred by the Code ‘s. 10) is to 
try suits of a civil nature. The Act of 1877 con- 
tained, in its interpretation clause, a declaration of 
the meaning of the word “decree,” as used in that 
Act, but this interpretation was modified by Act XII 
of 1879, and, as modified, the interpretation is as 
follows; —, 

“t Decree ` means a formal expression of an ad- 
judication‘upon any right, claim, or defence, set up 
in a ( ivil Court where such adjudication decides the 
suit or the appeal.” 

In the opinion of their Lordships there was no 
civil suit respecting the appointment, and it would 
be impossible to bring an order made by the District 
Judge pursuant to s. J0 of the Pagoda Act within 
the defirition of a decree as contained in the Code, 
_and.no other general law has been suggested.” 

. These remarks of their Lordships of the 
Privy Council apply with full force to the 
facts of the present case. Here tco there 
is no decree passed by the Judge who 
originally heard and disposed of the appli- 
cation of the appellant made under s. 34 
of the Indian Trusts Act. No right of 
appeal has been conferred by the Indian 


-Trusis Act, and the order of the learned 


d 


-under s.. 34 of the 
„accordingly expressed by the District Judge upon the 


single Judge of this Court is not such an 


order as7is made-appealable under O. XLII, 


r. 1 of the Code of Civil Procedure. As we 


shave said above it is not a decree as defined 


in the Code of Civil Procedure of 1908, 


because’ the trial Court did not decide 
any matieis in controversy arising out of 


a suit. 


The view that we take is supported by 
the decision of the Bombay High Court in 
Trimbak Mahadev Tilak v. Narayan Hari 
(2). The facts in that case were as fol- 
lows :— 

“The executor of one Vishnupant Tilsk applied to 
the Court of the District Judge of Poona for its 
opinion under s. 34 of the Indian Trusts Act with 


-regard to the administration of the trust property of 
«the testator. 


4 Some of the parties interested as 
beneficiarjes under the will were present at the time 
of the application, and those parties appeared to have 
agreed that the Court should advise the executor 
Trusts Act. An opinion was 


points preferred for the Court’s opinion by the 


‘executor but one at least of the beneficiaries was 


absent and not consenting to the course proposed 
by the others. One of the parties who had consented 
to this method of disposal cf the question hav- 
ing found that the opinion of the Court was 


_ unfavourable to his interests preferred an appeal 
‘against that opinion, and, in the alternative, asked 


the High Court to entertain his objection as made 
under the revisional jurisdiction of the Court con- 
ferred upon it under s, 622 of theold Oode of 


Civil Procedure of 1882”, 


(2) 3 Ind. Gas. 164; 33 B 429; 11 Bom L R 495 
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The learned Chief Justice Sir Basil 
Scott and Mr. Justice Batchelor held that 
assuming that an opinion was expressed 
which fell within the powers of the Court 
under s. 34 of the Indian Trusts Act 
there was noappeal from such an opinion. 
This decision fully covers the facts of the 
present case. 


The same view was taken by the Allah- 
abad High Court in Nathu Wilson v. C. H. 
McAfee (3) in which it was held that no 
appeal would lie froman order dismissing 
the application for the removal of a trustee, 
such order not being a “decree” within the 
meaning ofs. 2 of the Code of Civil Pro- 
cedure and not being otherwise appealable, 
This was the decision by the learned Chief 
Justice Sir John Edge and Mr. Justice 
Burkitt. The learned Judges in this case 
made the following observations: — 

“We think it would be stretching the definition of 
deeree ins 2 of the Code of Civil Procedure to 
hold that it included a refusal to dismiss a trustee. 


Weare of opinion that the appeal did not lie, and 
we dismiss it with cost, 


In N. K. R. M. Rajagopala Chettiar v. 
Hindu Religious Endowments Board, Madres 
(4) the Full Bench of the Madras High 
Court also took a similar view and held 
that no appeal lay to the High Court 
either under the Hindu Religious Endow- 
ments Act or under the Code of Civil Pro- 
cedure from an order passed by the District 
Judge under s. &4 (2) of the Hindu Religious 
Endowments Act on an application to the 
District Court to set aside the decision of 
the Hindu Religious Endowments Board 
under a. 84 (1) of the said Act, i 

The facts of that case are different from 
those of the present case, but the ratio 
decidendi underlying the decision of the Full 
Bench is fully applicable to the facts of 
the present case. 


In Rangoon Botaioung Co., Lid. v. Collector 
of Rangoon (5) it was held by their Lord- 
ships of the Privy Council that where in 
the case of au award under the Land Acqui- 
sition Act of 1894 the Act did not give a 
right of appeal to the Privy Council, the 
appeal from the High Court to the Privy 
Council was not competent. In deliver- 
ing the judgment of the Board Lord 
Macnaghten dealing with this question 


(3) 19 A 131; A W N 1856, 200. 

(4) 152 Ind. Cas. 386; 57 M 271; AIR 19 555; 
40 L W 288; (1934) M W N 1125;7 R M oe cous 

(5) 16 Ind Oas, 188; 39 LA 197; 16 OWN 961: 12 
M L T195; (1912) M W N 781;160L J 245; 23M 
L J 276; 14 Bom L R 833; 10A LJ271;5 Bur LT 
205; 40 O 21; 6 L BR 150 (P. 0), 
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made the following pronouncements: 

“It was admitted by the learned Oounsel for the ap- 
pellants that it was incumbent upon them to show that 
there was a statutory right of appeal. As Lord Bram- 
well, then Bramwell J. A., observed in the case of Sand- 
back Charity Trustees v, North Staffordshire Railway 
Co. (6). ‘An appeal does not exist in the nature of things. 
A right of appeal from any decision of any tribunal 
must be given by express enactment.’ A special and 
limited appeal is given by the Land Acquisition Act 
from the award of the Court tothe High Court. No 
further right of appeal is given. Nor can any such right 
be implied. The learned Counsel for the appellants 
relied both ons,53 and s 54 of the Act.. Their 
Lordships cannot accept the argument or suggestion 
that when once the claimant is admitted to the 
High Court he has all the rights of an ordinary suit- 
or, including the right to carry an award made in 
an arbitration as to the value of Jand taken for 
publie purposes up to this Board as if it were a 
decree of the High Court made in the course of its 
ordinary jurisdiction,” 


The principle underlying this decision 
fully applies to the facts of the present 
case. For the reasons given above we are 
constrained to hold that the present appeal 
cannot be maintainted, nor can it be treat- 
ed as an application for revision of the 
order of the learned single Judge of this 
Court, because the order of the trial Court 
cannot be deemed to be that of a Court 
subordinate to this Court within the mean- 
ing ofsa. 115 of the Code of Civil Procedure. 
In Biseni Bhuwan Raj Kuer ve Madhc 
Singh's minor Son (7) it has been held 
that the Court of a single Judge of the 
Oudh Chief Court sitting to hear and de- 
termine a suit of which the value is more 
than five lakhs of rupees as provided by 
s. 7 of the Oudh Courts Act (Local Act 
IV of 1925) is not a Court referred to in 
8. 115 of the Code of Civil Procedure and, 
therefore, an application in revision against 
an order of a learned Judge of this Court 
rejecting the petition of the defendant’s 
guardian for sanction of the compromise 
entered into by the parties is not entertain- 
able. 

For the reasons given above we hold 
that the appellant was not competent to file 
this appeal. In view of our decision as 
to the non-maintainability of this appeal it 
is not necessary for us to decide the question 
of court-fee raised by the office. 

We accordingly dismiss the appeal of 
the appellant as being non-maintainable. 
In the peculiar circumstances of this case 
we. order that the parties should bear their 
own costs. 

N. Appeal dismissed. 

(6) (1871) 3 QBD1;47LJ QB10 37 L T391; 
26 W R 229. 


(7) 99 Ind. Cas. 547; 3 O WN 952; A I R1927 
Oudh 59. | 
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MADRAS HIGH COURT j$ 
Appeal Against Orders Nos. 273 to 283 - 
of 1933 | 

August 21, 1934 ; 
MADHAVAN Narr AND Panprane Row, JJ. 

RAJAGOPAL DOSS AND ANOTBER— 

APPELLANTS 
versus 


SHANMUGAM AND OTHERS—RESPONDENTS 
The Madras City Tenants Protection Act (III of . 
1922), ss. 4, 9—Suzts against several tenants ~ Consent 
decree making defendants liable for payment of 
price of entire land—Validity—Pluintiff’s right to 
apply under s. 4 on default of payment : ` 

The sale contemplated by s. 9 of the Madras 
Oity Tenants Protection Act of 1922 is à sale of the 
land in the occupation of the tenant from, which he is 
sought to be ejected. An order making defendants 
in different suits jointly liable for the payment of the 
value of the entire land making them also liable to 
forfeit their right to purchase the land in default of 
payment by any one of his portion, is not contemplat- 
ed by s. 9. ; 

The plaintiff filed several suits in ejectment against 
personsto whom he had leased out portions of his 
land, Each of the defendants applied to the Court 
under s, 9 for an order that the landlord shall be 
directed to sell the land for a price tobe fixed by the 
Court, Anagreement was arrived at by which it 
was agreed that the tenants should buy up the suit 
sites as well as some land which they required for 
their common use and enjoyment for a certain sum 
of money. The amount . payable by each defendant 
was fixed andthe Court passed en „order directing 
all the defendants to pay jointly the sum fixed to 
the plaintiff. Payments were not made and the 
plaintiff applied under s. 4 for valuation of the im- 
provements ; 

Held, thatthe Court had no jurisdiction to pass 
an order of this nature under s. 9, the tenants were 
therefore still entitled to avail themselves of s. 9 and 
ask for an order for purchasing their rights separate- 
ly, and the plaintiff's application under s. 4 was not 
maintainable. fs f 

Appeals against the orders of the Court 
of the City Civil Judge, Madras, dated 
August 1, 1933. h 

Messrs. K. Bhashyam Ayyangar, R. Desi- 
kan and P. K. Pushparaj, for the Appel- 


„lants. 


Messrs. Subramanyam, Rajgopal and A, 
Kuppuswami Mudaliar, for the Respondents. 

Judgment.—-These appeals arise out of 
14 applications made by the plaintiff- 
respondent for the issue of commission to 
value the improvements effected by the 
defendants on their holdings. The ap- 
plications were made under s. 4 of the 
Madras City Tenants Protection Act IT o 
1922. ' 

The plaintiff-respondent who is the OWnêr 
of re-survey No. 1065/2 had leased out 
portions of this land to the Adi-Dravidas 
for house sites. In 1929 and 1930 he filed 
14 suits in ejectment against them.. Then 
each of them applied to the Court under 
s. 9 of the Act, for an order thatthe landlord 
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hall be directed to sell the land for a price 
to be fixed by the Court. In addition to 
the sites held by the tenants, there were 
on the land pathways, a temple, common 
latrine, etc., erected by the Adi-Dravidas 
for their common use and enjoyment. The 
sale of these sites not being in their occu- 
pation could not be asked by the tenants. 
As they wanted these also sold to them, 
they arrived at an understanding with the 
plaintiff under which it was agreed that 
they should buy up all the sites for a cer- 
tain sum. This was advantageous to the 
plaintiff as well. Eventually the back por- 
tion cf the plot which contains 100 cocoanut 
trees was left out by consent and a com- 
mits'on was asked to value the rest of the 
land léaving out the aforesaid portion. 
The defendants presented a petition to the 
Couri praying for an order directing them 
to pay jointly a certain sum to the plaintiff 
for the entire land leaving out the afore- 
said portion. The Commissioner valued the 
land at a sum of Rs. 650 per ground. The 
amount payable by each of the defendants 
fir their sites was estimated at this rate. 
The so-called reads were valued at Rs. 250 
per ground, and each tenant was askéd to 
pay one-fourteenth of the total amount 
Thus according to this calculation, each 
tenant had to pay for his share Ks. 690-7-2 
in addition to his own site value. The 
Court passed an order directing all the 
defendants in the suils to pay jointly a 
cerlain sum to the plaintiff asthe market 
value of the sites and a decree was passed 
in accordance with these terms. Paymenis 
were not made in due time and accordingly 
though the petitions stood dismissed under 
the Jaw-for non-payment, applications for 
extention of time were made by the de- 
fendants. Under Ex. E, dated January 20, 
1932, time was extended till July 15, 1932, 
and again on the Jaler date time was ex- 
tended until September 20, 1932. As no 
amount was paid by the defendants, the 
applications out of which these appeals 
arise were filed by the plaintiff under s. 4 
for the valuation of the improvements. 

The tenants opposed the applications 
stating that the order passed by the Court 
calling on the parties to pay the value of 
the entire site was not an order under s._9 
cf the City Tenants Protection Act, and 
that it is still open to them to avail them- 
selves of that section and that they must 
be allowed to have iheir sites bought 
separately, The learned Judge overruled 
this contention saying that the order under 
s. 9 already passed was final; and as the 
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tenants have failed to comply with the pro- 
visions of the decree, he held that the res- 
pondent is entitled to eject them on pay- 
ment of the value of the improvements. 

In appeal Mr. Bashvam on behalf of the 
defendants-appellants in addition to the 
above ground urged in the lower Court 
urged also another ground, viz, that sub- 
sequent to the adjustment the parties 
entered into another arrangement under 
which the appellants had to pay only for a 
portion of the suit land giving up the re- 
maining portion in favour of the ‘plaintiff 
and that this arrangement should be given 
effect to. This arrangement was referred 
to in the affidavit Ex F-1 in support of 
the application for extention of time filed 
on July 15, 1932, (Ex. E). The request in 
the application was only to grant some time 
for payment and nothing was said about 
the enforcement of the agreement. The 
agreement, having regard to its details, see 
para. 5 of the counter-affidavit of the 
second respondent in ©. M. P. No. 1109 of 
1933 is one which the Court will find it 
difficult to enforce, The argument that the 
agreement should be given effect to was 
not raised in the lower Court. For these 
reasons we cannot allow the question to 
be raised here for the first time. 

The question for consideration is whether 
the applications under s. 9 made by the 
defendants still remain undisposed of as 
contended for by them. If they have been 
disposed of as held by the lower Court, 
then the. petitions of the respondent under 
s. 4 should be allowed and the appeal should 
be dismissed. 

The order passed by the Court was 

“All the defendants will pay the whole amount as 
fixed by the commission. In default of payment 


of any portion thereof, all the defendants will forfeit 
their right to purchase the plaintiff's property.” 


Later on a portion of the entire plot was 
left out. The order is no doubt a consent 
order but the question is whether such an 
order fails within s.9 of the City Tenants’ 
Protection Act. That section says that the 
applicant may ask the Court for an order 
that the landlord should be directed to sell 
the land for a price to be fixed by the 
Court. Obviously the sale contemplated in 
the section is of the land in the occupation 
of ihe tenant from which he is sought to 
be ejected. The order making the defend- 
anis in different suits juintly liable for the 
payment of the value of the entire Jand 
making them also liable to forfeit their 
right to purchase the land in default of 
payment by any one of his portion is, in 
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inion, not contemplated by s. 9 of the 
aot. We would, therefore, hold that the 
Gourt had no jurisdiction to pass the order 
which it passed under s. 9. It must, there- 
‘fore, be taken that applications under s. 9 
‘have not yet been finally disposed of. The 
lower Court will, therefore, pass. fresh 
orders on those applications in the light of 
our observations. If the, orders that will 
be passed on those applications are not 
complied. with, then the plaintiff-respondent 
will be entitled to revive his applications 
under s. 4 of the Act and ask the Court to 
pass orders on them. 
For the above reasons, we would set 
aside the order of the lower Oourt and ask 
the Court to pass the necessary orders in 
the circumstances of the case. Hach party 
will bear his own costs here. 
A Order set aside. 


pi 


CALCUTTA HIGH COURT 
Oivil Appeals Nos. 1 of 1932 and 221 of 1928 
May 7, 1934 
MUKERJI AND S. K. Guoss, JJ. 
SAILENDRA NATH DAS AND ANOTAEB— 
APPELLANTS 
versus 
SAROJ KUMAR DAS AND OTHERS— 
ae ie ty) 1908), 0. XLY, 
ivi dure Code (Act 2 , 0. A 
T. a A AT of High Court to stay proceed- 
ings on suit—Interference, when can be refused. 

The High Court has power under O. XLV, r. 13, 
Civil Procedure Oode, to stay further proceedings in 
execution. Laliteswar Singh v. Bhabeswar Singh (1) 
and Ram Narain v. Harnam Das (2), approved. 

Apart from the provisions in O. XLV, r, 13 
there is abundant inherent power io. the High 
Court to stay proceedings in a suib in a suitable case. 
Sarat Kumar Ray 7, Official Assignee, Bengal (4), 


ied on. g : 
rv here the Court is not satisfied that any irrepar- 


injury will result from non-interference, and on 
ere hand thinks that itis desirable from several 
oints of view that such proceedings should be 
allowed to take their own course, interference will be 


ESA, for leave to appeal to His Majesty 
‘i ivy Council. 
a ih Amarendra Nath -Bose and Sat- 
yendra Nath Ghose, for the Appellants. 
Mr. Radhikaranjan Guha, for the Res- 
ts. 
Pe aa BA regards the power of 
this Court under O. XLV, r. 13 of the Code 
“to stay further proceedings in the suit as 
distinguished from proceedings in execu- 
tion, we are not prepared to dissent from 
the view taken in the case of Laliteswar 
Singh v.Bhabeswar Singh 1 Ind. Cas. 812 (1). 
(1) 1 Ind, Cas. 812; 13°O W N 690. 
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That decision has been Zollowedin Ram 
Narain v. Harnam Das (2), and though 
referred to in other cases, does not appear 
to have been ever dissented from. But it 
is:now well settled that apart from the 
aforesaid provision of the law there is 
abundant inherent power in this Court to 
stay such proceedings in a suitable case. 
One of the latest cases in which such inhe- 
rent power has been recognised is the case 
of Sarat Kumar Roy v. Official Assignee, 
Bengal (3). And indeed from what the 
Judicial Committee have said on more 
occasions than one as regards the advisabi- 
lity on the part of this Court to deal with 
matters of this description, at least in the 
first instance, it would seem that such 
power has been assumed. On the merits, 
however, we are not inclined to take the 
view that expediency or ends of justice 
requires any order for stay being made. 
We are not satisfied that any irreparable 
injury will result from our non-interfer- 
ence, and on the other hand think that it is 
desirable from several points of view that 
such proceedings should be allowed to take 
their own course. The application is dis- 
missed with costs three gold mohurs. 

D. Application dismissed. 

(2) 54 Ind, Cas. 561; AIR 1919 All 14; 42 A170; 
1U PLR (A) 166; 18 ALJ 142. 


(3) 129 Ind, Oas 833; A I R1931 Cal. 79; SLOW 
N 631; Ind. Rul (1931) Cal. 273. 





LAHORE HIGH COURT 
Criminal Revision No. 40 of 1934 
March 1, 1934 
SHADI Lat, C.J. 

JAMSHER alias JAMMUN—Petirioner 
versus 


EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 562— 
Order of imprisonment on failure to furnish security 
— Legality of—Surety cancelling security bond—Duty 
of Court to give opportunity to furnish other security 
— Punishment for failure to furnish security to be 
nominal. 

Under s. 562, Criminal Procedure Code, an order 
of imprisonmenton failure to furnish security cannot 
be added toan order of release on probation of good 
conduct When the surety of one of the convicts 
gets his security bond cancelled, he should be given 
an opportunity to execute another bond with fresh 
security, 

“There isno warrant for the proposition that if an 
accused person fails tofurnish security under the 
aforesaid section, he should be detained in prison 
till the expiration of the period for which the security 
was tobe given. Inthe event of failure to furnisu 
security, the Magistrate should pass a sentence, which 
should be a nominal one. Ka 

Case reported by the District Magistrate, 
Dera Ghazi Khan, noe 


k 


H 


- record 
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Report.—The accused with 5 other ac- 
cused entered the house of Hauran Mirasi 
inthe night with à common object to as- 
sault and dishonour the women of the 
house. All the accused were challaned by 
the Police under the above sections and 
tried by the Honorary Magistrate, First 
Class, Tibbi Lundan. All the accused 
were convicted under the three sections 
noted above and ordered on July 6, 1933, 
to furnish bonds in Rs. 500 with one 
surety each for the same amount under s. 562, 
Oriminal Procedure Oode, for two years or 
to undergo two years’ rigorous imprison- 
ment each. All the accused furnished the 
required security bonds. OneGhallu Khan, 
son of Hauran Khan Lund, stood surety for 
the accused Jamsher on July 7, 1935. This 
was sanctioned by the Magistrate the same 
day. The surety, however, applied on 
October 13, 1933, for the cancellation of 
his security. On receipt of this applica- 
tion the Court summoned the accused and 
recorded his statement on October 14, 1933. 
The accused stated that he would produce 
fresh surety. The Court, however, did not 
give the accused any opportunity for 
preducing fresh surety any sent him to 
jail to serve the unexpired portion of the 
term of lwo years, viz., one year, 1 month 
and 22 days rigorous imprisonment. The 
accused appealed from jail to the Sessions 
Judge, Dera Ghazi Khan. The learned 
Sessions Judge rejected the appeal by his 
order dated November 30, 1933, as it was 
time-barred, but referred the case to me 
for taking action if necessary on the 
revision side. I have gone through the 
of the case and find that the 
alternative sentence of two years’ rigorous 
imprisonment in default of furnishing 
security, passed by the Court in the first 
instance is bad in law. Similarly the 
order of the Court dated October 14, 
1933, by which the accused was ordered 
to suffer rigorous imprisonment for 1 year 
8 months and 22 days is also wrong. In 
the case of the accused not furnishing 
security in accordance with the order 
of the Court under s. 562, Criminal Pro- 
cedure Code, the sentence of imprisonment 
to be imposed on the accused should 
normally be less than the term of the 
bond. The order of the Magistrate dated 
July 6, 1933, about alternative sentence 
and that of October 14, 1933, about send- 
ing the accused to jail for one year, 8 
months and 22 days are irregular and 
bad in law. I, therefore, report the case 
to the Hon'ble High Court, Lahore, for 
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orders and would suggest (1) that the 
original order is amended so that it con- 
forms with the provisions of s. 562 and 
instead of a period of imprisonment in 
default it is ordered that the accused shall 
appear before the Court to receive sen- 
tence, (ii) that the order of the lower Court 
of October 14, 1933, be set aside for it to 
pass a fresh order either allowing the 
accused sufficient opportunity to produce 
fresh security or awarding a sentence of 
imprisonment for which it should give 
reasons. Pending the receipt of orders, I 
have ordered his production before myself 
to give him an opportunity of furnishing 
bail under s. 438 (1), Criminal Procedure 
Code. 

Order.—The trial Magistrate, while re- 
leasing the convicts under s. 562, Criminal 
Procedure Code, on probation of good 
conduct, directed at the same time that, 
in the event of failure to furnish security 
each of them should suffer rigorous im- 
prisonment for two years. A perusal of 
the section makes it clear that the order 
of imprisonment on failure to furnish 
security cculd not be added to the order 
of release on probation of good conduct. 
I accordingly set aside the order of im- 
prisonment on failure to furnish security. 

It appears that the surety of Jamsher, 
one of the convicts, got his security-bond 
cancelled; and the Magistrate should have 
given the convict an opportunity to exe- 
cute another bond with a fresh surety. 
The order made by the Magistrate on 
October 14, 1933, directing the imprison- 
ment of Jamsher is accordingly set aside. 
The Magistrate should now passa fresh 
order in accordance with law. 

There is no warrant for the proposition 
that if an accused person fails to furnish 
security under the aforesaid section, he 
should be detained in prison till the 
expiration of the period for which the 
security was to be given. In the event 
of failure to furnish security, the Magis- 
trate should pass a sentence, which should ` 
be a nominal one. 

N. Order set aside. 


BOMBAY HIGH COURT 
First Oivil Appeal No. 249 of 1931 
p December 6, 1933 
MURPHY AND DIYATIA, JJ. 
RAMGOPAL SHRI RAM-—APPELLANTS 
Versus 


RAMGOPAL BHUTADA— RESPONDENT 


Execution—Cross-decrees—Agreement that party 
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entitled to larger amount should execute for excess 
amount—Civil Procedure Code (Act V of 1908), 
O, XXI, r. 18,if applies—Eacess amount, when can 
be detcrmined—Limitation for execution of excess 
amount—When begins to run--Limitation Act (1X of 
105), Sch. J, Art. 182—‘In accordance with law’, 
meaning of—Tests to seeif application is in accord- 
ance with law. 

_ Where two parties who had filed cross-suits entered 
into an agreement to the effect that after the decrees 
in their respective suits were passed, the party who 
was found entitled to the larger amount should 
pursue the execution of the decree in his favour to the 
extent of the excess amount ; 

Held, that O. XXI, r. 18, Civil Procedure Code, 
would not apply and the set-off therefore would not 
be a eet-off as contemplated by the provisions of 
the Civil Procedure Code, or as ordered by the Court, 
but only as agrecd toby tle parties to the pro- 
ceedings, when the two suits were proceeding. 

Held, also that what is to be looked to is the 
agreement between the parties, and not the events 
that have happened, and what could have been 
contemplated between the parties, and that if the 
parties contemplated that it was only the excess 
amount that had to be recovered from one party by 
the other, it was only the excess amount as finally 
decided by the Court as due to the party that was the 
determining amount for the purpose of execution, 
and the determining date for that purpose would 
therefore be the date of the Appellate Court’s decree, 
viz., the decree in appeal. And hence the starting 
point for Jimitation was the decree of the Appellate 
Court. 

In crder to see whether a particular appli- 
cation for execution is or is not in accordance with 
law, what has to be looked to in each particular case 
is whether the executing Court would or would not 
jesue execution on the application for execution as 
preferred tò it. The expression ‘in accordance 
with law’ in Art. 162 (4) should be taken to mean that 
the application though defective in some particulars 
was one upon which execution could lawfully be 
ordered. -lf the omission were euch as to make it 
impogsible for the Court to issue cxecution upon it, 
it should be held that such an application was not 
in accordance with law. Where an application for 
executicn in substantial ccmpliance with the Jaw 
is preferred to the Court, such an application will ke 
effectual to stay the progress of limitation whether 
the Court admits, or ejects, or returns the applica- 
tion or allows such application to be amended. 
Each case would depend onits own facts as io 
whether the application for execution was or was 
not in accordance with Jaw. Pitambar Jana v. 
Damodar Guchait (3), fcllowed. 

F. C. A. from decision of the First Class 
Sub-Judge, Sholopur, in Darkhast No. 2045 
of 1930. 


Messrs. A. G. Desai and Ramnath Shiv- 
lal, for the Appellants. 
Mr. G. B. Chitale, for the Respondent. 


Judgment.— This appeal arises in exe- 
cution proceedings of a decree obtained 
by the present respondent against the ap- 
pellants, who are the judgment-debtors, 
The decree was passed on November 
24, 1923, for Rs. 5,550 in Suit No. 973 of 
1921. Two years later, another suit was 
filed by the present appellants against the 
respondent. That wags Suit No. 1169 of 1923 
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in which the appellant’ ultitately got 4 
decree in their favour against the respon- ` 
dent on February 20, 1925. An appeal 
was filed against this latter decree by the 
present respondent on June 15, 1925, and 
that appeal was decided finally on January 
27, 1930, by the Appellate Court, which con- 
firmed the trial Court’s decree. Now, the 
events that led to this appeal arose in this 
way: Thepresent respondent filed his Dar- 
khast No. 70 of 1924 against the appel- 
lanison January 16, 1924, and therein he 
applied for the execution of the whole of 
the decree obtained by him, 7. e., to recover 
Re. 5,550 with interest and costs. After 
this darkhast wes filed, the cross-suit 
against the present respondent was dispos- 
ed of, a5 I have stated, on February 
20, 1925, and it appears from an order 
passed by the executing Court on March 
9, 1925, that there was an agreement be- 
tween the parties to the following effect, 
when both the suits were going on. THe - 
agreement was that after the two decrees 
were passed, the party who was 
entitled to the larger amount should 
pursue execution of the decree in his favour 
to the extent of the excess. In virtue of 
that agreement the executing Court seems 
to have disposed of the darkhast on March 
9, 1925, stating that execution can only 
Jie for the excess amount and not for the 
amount decreed in the respondent's favour. 
Then, on February 20, 1928, the respond- 
ent filed a second Darkhast No, 374 of 
1928 for execution of the whole of the 
decree obtained by him against the appel- 
lanis, Jt appears that in that darkhast the 
present appellants had objected that that 
darkhast was time-barred, that the execu- 
tion could lie only forthe excess and not 
for the whole amount, but that darkhast 
was dismissed, without going into there 
contentions, on June 20, 1928 A third 
Darkhast No. 2062 of 1929 was filed by the 
respondent against the appellants on 
November 18, 1929, to recover the excess, 
that is, the balance remaining in his favour 
after deducting the amount of Rs. 4,068 
decreed against him. In that darkhast it 
was held by the Court on September 6, 1930, 
that the darkhast was in time, but that it 
was premature, because the appeal which 
was filed by the present respondent in the 
decree passed against him in favour of 
the appellants was not decided at the time 
of the application, and it appeals that that 
order was made on account of the written 
statement filed by the present appellants 
in that darkhast on January 20, 1930, in 
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which they stated that the darkhast should 
be suspended as the respondent had filed 
an appeal against the decree obtained 
against him by the appellants. It appears 
that the respondent acquiesced in that con- 


~ tention and that darkhast was disposed of 


y 
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by the Court, even though it appears that 
before the date of the disposal of this dar- 
hast, the appeal was decided on January 
27, 1930, and the ground of appeal seems 
to be that as an appeal was pending at 
the time when these execution proceedings 
were going on and as the execution pro- 
ceedings were filed only for the balance, 
the application itself could not lie. Then 
the respondent filed the present darkhast, 
from which this appeal has been preferred, 
on October 30,1930, in which he asks for 
the excess amount only as against the ap- 
pellants. 

The appellants’ answer to this darkhast 
is that this darkhast is time-barred, be- 
cause the second darkhast filed by the res- 
pondent was itself time-barred, and second- 
Jy that it was not in accordance with law, 
and ‘therefore it did not save limitation, 
and the argument is that under the agree- 
ment between the parties, which is embodi- 
edin the order passed by the executing 
Court on the first darkhast, execution has 
to be.taken out after the decree of the trial 
Court was passed, and the second darkhast 
which was taken out was not in accordance 
with law, because it did not comply with 
the provisions of O. XXT, r. 11 (g), Civil 
Procedure Code, which lays down that the 
cross-decree passed before or after the date 
of the decree sought to be executed should 
pe stated in the application for execution. 
Admittedly, the respondent, when he filed 
the second darkhast in February 1928, did 
not mention the fact of the passing of the 
cross-decree which was passed in February 
1925, and on this ground it was urged that 
the second darkhast was not in accordance 
with law and therefore it could not be re- 
garded asa step-in-aid of the execution of 
tbe decree, with the result that the fourth 
darkhast would be barred by time as the 
intermediate darkhast itself was time-bar- 


red. 

The learned Judge has accepted the 
appellants’ contention with regard to the 
second darihast, viz., that it was not in 
accordance with law inasmuch as the res- 
pondent did not comply with the provisions 
of O. XXI, r. 11, which are peremptory. 
But in his view, even though the second 
darkhast has not been in accordance with 
law, and cannot therefore be regarded as a 
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step-in-aid of execution, the fourth darkhast 
could not be time-barred, because it is the 
date of the decree of the Appellate Court 
which is the starting point of limitation 
for the purpose of this darkhast, and ac~ 
cording to the learned Judge, the agree- 
ment between the parties, really speaking, 
was that the party in whose favour the 
excess was decreed was entitled to execute 
his decree after the decrees were passed, 
and the decree to be executed was not 
simply the decree in the suit, but any final 
decree that would be passed in those pro- 
ceedings, which would include a decree in 
appeal when an appeal has been preferred 
against that decree, because it is the Ap- 
pellate Court’s decree in which the original 
Court’s decree would be merged, and he 
therefore held that the effectual decree for 
the purpose of set-off would be only the 
final decree in the suit, i. e., the decree in 
appeal, and that decree being on January 
20, 1930, andthe present darkhast being filed 
on October 30, 1930, it was not time-barred 
at all,and he has therefore directed that 
execution should proceed inthis darkhast 
and attachmment should issue against de- 
fendant No, l's movable property and 
warrants of arrest against defendants 
Nos. 2 to 4. 

Against this order the appellants have 
filed the present appeal, and Mr. Desai, 
their learned Advocate, has urged two 
points, viz, that the present darihast is 
time-barred, because the second darkhasé 
ilself was time-barred, and therefore was 
not a step-in-aid of execution, and, 
secondly, that the agreement between the 
parties wasthat it isthe decrees in the suits 
that are to be set-off against each other, 
and not the decree in appeal, and therefore 
the present respondent ought to have filed 
a darkhast within time from the date of 
the decree in the suit, and not from the 
date of the decree in appeal. Now in 
order to appreciate these points, which, 
really speaking, are based upon one point, 
viz, as to what was the exact agreement 
between the parties which was embodied 
in the order of the Court inthe first 
darkhast, we have to see as to the nature 
of the agreement between the parties. 
The agreement between the parties 
clearly shows that it was to make a 
set-off as between these two cross-decrees 
but it is important to note that this set- 
off was not a set-off which was contem- 
plated by O. XXI, r. 18, which states 
that such set-off between the cross-decrees 
is to be ordered by theexecuting Court 


216 
where applications were made to the Court 
for the execution of cross-decrees in separate 
suits for the payment of two sums of 
money passed between the same parties. 
Admittedly here the only application made 
was the application in the first decree, 
and no application has been made with 
regard to the execution of the second 
decree at all. Therefore, O. XXI, r.18, 
would not apply and the sct-off therefore 
would not be a set-off as contemplated 
by the provisions of the Civil Procedure 
Code, or as ordered by the Couri, but only 
as agreed to by the parties to these 
proceedings when the two suits were pro- 
ceeding. 

We are not, therefore, concerned as to 
what would be the effect of the set-off 
when no execution application is made 
within three years ofthe suit. We have 
to be guided here with what was agreed 
upon by the parties at the time I have 
quoted above the agieement between the 
parties which is embodied in the order of 
the executing Court in the first darkhast, 
and in our opinicn that agreement really 
amounted to this, that any party in whose 
favour the ‘excess was decreed had ulti- 
mately to take out execution, and the excess 
can only be ascertained after the final 
decree is passed, and the final decree 
therefore would be the decree passed in 
the appeal, if any, preferred by any of 
the parties, 

It is true that the only appeal that was 
filed was by the respondent against the 
appellants, and no appeal was filed by 
the appellants. But the appeal that has 
been filed by the respondent, no doubt, 
was not filed till June, 1925, that is, nearly 
three months after the order of the Court 
incorporating the. agreement between the 
parties. Mr. Desai has argued that at 
that time, i. e, on March 9, 1925, it could 
not have been the intention of the parties 
that it was the decree of the Appellate 
Court that was to be taken as the starting 
point of limitation, because, no appeal 
had been filed by that time at all. But 
what isto be looked to is the agreement 
between the parties, and not the events 
that have happened, and what could have 
been contemplated between the parties, 
and we think that if the parties con- 
templated that it was only the excess amount 
that had to be recovered from one party 
by the other, itis only the excess amount 
as finally decided by the Court as due 
to the party that is the determining amount 
for the purpose of execution, and the 
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determining date for that purpose would 
therefore be the date of the Appellate 
Court’s decree, viz., the decree in appeal. 
We therefore think that the lower Court 
was right in holding that it is the decree 
of the Appellate Court that is the starting 
point for limitation. 

But, apart from that, we think that even 
according to the general provisions of the 
law the decree would mean the final decree 
in the proceedings between the parties, 
and it has been iecently held by our- 
Court in Pandharinath v. Thakoredas (1), | 
that a suit and all appeals made therein 
are to be regarded as one legal proceed- 
ing, and that in the legal pursuit of a 
remedy, suit, appeal and second appeal, 
are really but steps in a series of: pro- 
ceedings connected by an intrinsic unity. 
That being so, even according to the 
general provisions of the law, the execu- 
tion of the dec:ee would meun the exe- 
ention of the final decrees in the proceed- 
ings between the parties, and from that 
standpoint also, it is the appellate decree 
that has to be executed. In this view of 
the facts and the law, the decision of the 
lower Court would be correct, even apart 
from the fact as to whether the second 
darkhast presented by the present respon- 
dent was in accordance with law or not. 
It is no doubt true that in that darkhast 
the present respondent did not comply 
with the provision of O. XXI, r. ll, in- 
asmuch as the information that has to be 
given in column (g) as to the emount 
with interest due upon the deéree or other 
relief granted thereby, together with 
particulars of any cross-decree, whether 
passed before or after the date of the 
decree sought to be executed, was not 
supplied, and the question therefore would 
be whether the omission to mention the- 
particulars of the cross-decree would so 
invalidate this darkhast as to make it 
not in accordance with law, with the 
result that it would not be a step-in-aid 
of execution of the decree. 

On that point there seems to be some 
difference of opinion between the Calcutta 
High Court and the Madras High Court. 
The Oaleutta High Court has held in 
Gopal Sah v. Janki Koer (2), that such a 
defect in the application would make the 
application not in accordance with law 
and, therefore, it could not be a step-in- 


(!) 122 Ind, Oas. 7¢; A I R 1923 Bom. 262; 53 B 
i 31 Bom, L R 484; lnd. Rul. (1930) Bom, 
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-aid of execution, although, no doubt, some 
-of the observations made in that case have 
. been shaken by a subseynent decision of 
the same High Court in Pitambar Jana 
. V. Damodar Guchait (3). On the other hand, 
the Madras High Court has taken a very 
. liberal view of the provisions, and seems 
to be of the opinion that the mere omission 
from the execution petition of the parti- 
culars required under O. XXI, r. 11 is not 
sufficient to make it otherwise than in 
accordance with law, and reference may 
. be made in this respect to the cases of 
Seshayya v. Venkatasubbaiah (4) and Vittala 
V. Sheenappa Shetty (5). We think that 
-although it is not necessary for the pur- 
pose of this decision to pronounce any 
opinion on this point, in order to see 
. whether a particular application for exe- 
cution is or is not in accordance with law, 
what has to be looked to ia each parti- 
cular case is whether the executing Court 
„would or would not issue execution on 
.the application for execution as preferred 
to it, and we think that the test is cor- 
rectly laid down by 
Jourt in Pitambar Jana v. Damodar Gu- 
» chait (3) and that testis (p. 665 *: 
. “The expression: ‘in accordance with Jaw’ in 
-- Art. 182 (9) should be taken to mean that the appli- 
~-cation: though defective in some particulars was 
one upon which execution could lawfully be ordered. 
-If the omissions were such as to make it impos- 
sible for the Court to issue execution upon, it, it 
- should be held that such an applicition was not 
<. in. accordanee with law.” 
~ And 
“Where an application for execution in substan- 
tial compliance with the law is preferred to the 
Court, such an application will be effectual to 
stay, the progress of limitation whether the Court 
_ admits, or rejects, or returns the application or 
allows such application to be amended”; 
so that, according to this test each case 
would depend on its own facts as to 
whether the application for execution was 
or was not in accord ince with law. 
Mr. Desai has contended that O. XXI, r. 17 
_ proyides that ifthe provisions of r. li are 
not fulfilled, then the application has to 
..be returned to the party, and it is only 
after the application is amended that it 
Shall be deemed to have been an appli- 
cation in accordance with law and pre- 
-sented on the date when it was first 
. presented. It is no doubt true that, 


(3) 98 Ind Cas, 166; A I R (92; Oal. 1077; 530 
‘664, 300 WN v 8; 45 0 LJ 88, 

(4) 29 Ind, Oas. 16; AIR QU Mit 1201: 28M LI 
~ 494; 2 L W 540. 

(5; 147 Ind Oas. 388; AIR 19°3 Wal 872; 32 W 
. 877; 6 RM 338; 1933) M WN 92), 
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according to this rule, when the appli- 
cation is returne] for amendment, it 15 
on'y after the amendment that it 
becomes in accordance with the provisions 
ofthe law. But before the Court returns 
the application for amendment, it is the 
Court that has to satisfy itself as to 
whether the application is or is not in 
substantial compliance withthe law, and 
therefore the point still remainsas to whether 
the application is materially defective in 
that respect, or whether the defect is only 
technical. 

Mr. Desai has also urged another point 
with regard to the second darkhast, viz., 
that even apart from the first contention the 
second darkhast would be time-barred, 
because it was presented on February 20, 
19.'8, and it is presented more than three 
years after the date of the first darkhast, 
viz., January 16, 1924, and therefore from 
that standpoint the second durkhast must 
be time-barred and the respondent could 
not get the benefit of the Amending Act of 
1929, because that Act came into force on 
January 1, 1929, i. e.. after the respondent 
had lost his right under the former Act, 
and that therefore the second darkhast 
could not be regarded as within time at 
all. This point does not seem to have 
been taken in any of the Courts below 
either in the second, or the third or even 
in the present darkhast, and if this appeal 


“is not disposed of upon the first point that 


I have mentioned, viz., that the starting 
point of limitation dates from the date of 
the decree of the Appellate Court and not 
from the date of the decree of the trial 
Court, it might have been necessary to 
go inlo that question. But, in the view 
that we have taken of this matter, it is 
not necessary to go into that question, 
and we therefore think that the decision 
of the lower Court on the ground on 
which it has made it being correct, this 
appeal will be dismissed with costs. 
N. Appeal dismissed. 


-—_—_—_— 


LAHORE HIGH COURT 
Criminal Appeal No. 1223 of 1933 
February 23, 1934 
Jal Lat, J. 

MOHAMMAD SHAH AND OTYERS— 
AGOUSED —APPBLLANTS 
versus 
EMP IE ROR—Respon pents 
Criminal Proseture Cole (Act V of 1893),8, 345— 
Fight between parties due to encroichment made 
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by deceased and his family—Fine—Award of compen- 
sition to family of deceased out of fine—Propriety 


of. 

Where a fight took place between the parties 
owing to the encroachment made by the deceased 
and his family on the field of the accused, 
it isnot proper to order a part of the fine to be paid 
to thefamily of the deceased as compensation, 


Cr. A. from an order of the Magis- 
trate, First Class, exercising enhanced 
powers under s. 30, Criminal Procedure 
Code, Jhang, dated August 14, 1933. 

Mr. S. R. Sawhney, for the Appel 
lants. . ` 
Mr. Basant Krishen, for the Respond- 
“ent. 


Judgment-—On August 14, 1932, in 
the morning there was a serious riot in 
the village Qilla Maru in the District of 
Jhang. Five persons, Pir- Kamal, Said 
_dalal, Gulam Abbas, Satari and Nabi 
Shah, received a large number of injuries, 
Pir Kamal having died on the spot. The 
five appellants Muhammad Shah, Chirag 
Shah, Rahman, Mamun apd Mahni have 
been found guilty of having taken part 
in this riot and of having caused the 
injuries on the persons of ihe five men 
alrealy mentioned by me. They have been 


convicted under s. 325 read with s. 149 and ` 


-aleo under s. 148, Indian Penal Code, and 
have been sentenced to one year's rigorous 
imprisonment under: s. 148 and to three 
years’ rigorous imprisonment under ihe 
other section, except Muhammad Shah, 
who has been gentenced to five years’ 
rigorous imprisonment and has further 
been ordered to pay a fine of Rs. 500. 
The sentences under the two sections have 
| been ordered to run concurrently. 

-It appears that Muhammad Shah is the 
owner of a field which adjoins that of Pir 
Kamal and his brothers and the latter 
have made an encroachment on that field 
and are in cultivating possession of a 
part thereof. They were ploughing ihe 
field in the morning in question when 
Muhammad Shah’s friends tried to prevent 
them from doing so, They, however, did 
not desist. Later Muhammad Shah ac- 
companied by a number of other persons 
including the other convicts, who were 
all armed with dangs, arrived and after 
the usual bickerings there was a fight. 
Muhammad Shah is said to have led the 
fight by assaulting’ the deceased and his 
companions. Evidencé has been led on 
both sides but the trial Magistrate has 
found it to be not wholly reliable. The 
five appellants have been proved to be 
present in this incident, in addition to 
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the oral evidence by the fact that the 
had injuries on their persons. The in 
juries on the persons of the appellants 
were comparatively of a simple nature 
and fewer in number, while the injuries 
on the persons of the deceased and the 
prosecution witnesses were of a more seri- 
ous nature. The most important fact 
against the appellants is that the deceased 


and his family were in cultivating pos- 


- sesejon of the portion of the field in dispute 


which had been encroached upon and the 
indications ate that the appellants: were 
the aggressors. In my opinion, therefore, 
there can be no reasonable doubt of their 
guilt and I do not consider that the 
sentences awarded to them are excessive. 
Bui in the case of Muhammad Shah, as 
I have already stated, a sentence of fine 
of Rs. 500 has been imposed and out of 
this, if realised, Rs. 400 has been ordered 
to be paid to the family of Pir Kamal. 
In my opinion, in view of the substantial 
sentence of imprisonment, it was not 
necessary to impose a further sentence 
of fine and in any case the Criminal 
Court should not have passed an order of 
payment of any compensation to" Pir 
Kamal’s relations, as it is obvious that. 
the trouble arose owing to the encroach- 
ment made by Pir Kamal and his: family 
on the field of Muhammad Shah. I uphold 
the convictions of ihe appellants ‘and 
their sentences of imprisonment, but . I 
set aside ihe sentence of fine passed: upon 
Muhammad Shah, To this extent the appeal 
is accepted. j 4 


N. Appeal parily accepted . 





BOMBAY HIGH COURT 
Criminal Sessions Case No. 12 of 1934 
July 16, 1934 
RANGNEKAR, J 
EMPEROR— 

i versus 
DHONDIBA SANTOO SHINDE—Accusro 

Criminal trial — Witness not examined before 
committing Magistrate proposed io be ee je 
Sessions Court—Statement of such witness should be 
furnished to defence — Presecuting Counsel -Duty of 
mentioning names of new witncsses—Statementts to be 
supplied to clerk of the Gadi. Ch mena eee 
Code (Act V of 1898), ss. 219, s 3 

Th eaten is bound to supply the defence 
with a copy of the statement of a witness who has not 
been examined before the Committing Magistrate and 
whom the prosecution proposes to examine for the 
first time in the Sessions Court. sa 

When the prosecution propo 
witnesses, the” prosecuting Counsel should always 
mention in his opening address the names of the new 


to examine new - 
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witnesses and the purpose for which they are being 


- called, and the Court should always insist upon this 


being done. 

Nothing should be done by the prosecubion which 
wouldin any way prejudice the defence, embarrass 
the accused, or take him by surprise. ‘he practice 
under which the Public Prosecutor used to send 
copies of statements of new witnessas to the clerk of 
the Orown for submitting them to the presiding 
Judge along with other papers, approved. 


Mr. V. F. Taraporewala, Acting Advo- 
cate-General (with him Mr. K, M. Taleyar- 
khan), for the Orown. 

Mr. R. Mathelone, for the Accused. 

Judgment.—In this case a question of 
procedure has been raised by Mr. Taleyar- 
khan, who appears on behalf of the Crown, 
and it is, whether the prosecution is bound 
to supply the defence with a copy of the 
statement of a witness who has not been 
examined before the Committing Magistrate 
and whom the prosecution propose to exa- 
mine for the first time in the Sessions 
Oourt. The Clerk of the Crown has also 
requested me to give a considered ruling 
on the. point. 

I do not think it willbe disputed that 
the prosecution can examine witnesses in 


~ the Sessions Court, who were not previously 


, 


examined before the Committing Magistrate. 
There is nothing inthe Criminal Procedure 
Code which in terms would prevent them 
from doing so. Apart from the question 
which I have now to determine, there is 
one principle which I should like to stress 
and that is, that when the prosecution 
proposes fo examine new witnesses, the 
prosecuting Counsel should always mention 
in his opening address the names of the 


- new witnesses and the purpose for which 


they are being called, and the Court should 
always insist upon this being done. 

The practice in Sessions cases is that the 
Committing Magistrate sends four, copies 


‘of ihe depositions of witnesses examined 
before him inthe course of the preliminary 


inquiry. Of these, one is reserved for the 
Judge ; one is sent to the Public Prose- 
cutor; one is sent to the Translators 


. Department-for the use of the Court Inter- 


preters ; and the fourth is reserved for the 
accused, if applied for. When the accused 


- person applies for a copy, it is given to 


him on his paying the prescribed charge; 
but the Clerk of the Crown has a discre- 
tion in the matter, and in proper cases, 
as for instance, where the accused is poor, 
he gives a copy free of any charge. Similar- 
ly, he also supplies a free copy to the 
Counsel who is engaged by the Urown to 
defend an accused person on a charge of 
murder, | 
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Under s. 219 of the Oriminal Procedure 
Code the Committing Magistrate has the 
power to examine any supplementary wit- 
nesses after the committal order has been 
made, and when such witnesses have been 
examined, the section provides that where 
the Magistrate is not a Presidency Magis- 
trate, a copy of the evidence of such wit- 
nesses shall be givento the accused free 
of cost. That some importance is attached 
to this is clear from the fact that under 
s. 35 of the Court Fees Act (VII of 1870) 
such copies are exempt from court-fees, 
Why the Legislature excluded the Presi- 
dency Magistrates from the operation of this 
rule, it is difficult to see. f 

Under s. 548 of the Criminal Procedure 
Ccde, an accused person is entitled to any 
part of the recordin a Criminal Court pro- 
vided he pays for the same, unless the 
Court for some special reason thinks it fit 
to furnish the same free of cost, and where 
that is the ease, such copies are also ex- 
empt from court-fees under s. 35 of the 
Court Fees Act. 

The position then is, that under the 
provisions of the Criminal Procedure Code 
and our practice, an accused person before 
he is called upon to stand his trialin the 
Sessions Court has always the opportunity 
of obtaining copies of depositions of wit- 
nesses examined on behalf cf the prosecu- 
tion and of knowing exactly the casa 
which is proposed to be made out against 
him. That obviously isnot possible when 
new witnesses are being examined in the 
Court of Session for the first time. 

Unfortunately, there has been no ruling 
on the question now raised. It was, how- 
ever, to my knowledge, specifically raised 
before Mr. Justice Marten, as he then was, 
and that eminent and learned Judge held 
that the defence was entitled to free copies 
of the statements of witnesses prcposed to 
be examined for the first time in the Court 
of Session. Iam Sold, since then the prac- 
tice has not been uniform. But my in- 
vestigations of the records of the office of 
the Clerk of the Grown have not resulted 
in establishing any particular case of depar- 
ture from the old practice. 

Recently, however, about a year ago, the 
question came up before Mr. Justice Shingne 
and I am told by Mr. Taleyarkhan that 
the learned Judga held that the defence 
was not entitled to such copies. Thelearn- 
ei Judgsa, however, gave no judgment. I 
am alsotold by Mr, ‘Taleyarkhin that this 
ruling was followed by two other Julges 
but this on enquiry from the ofca of the 
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Clerk of the Crown I find to be absolutely 
incorrect. Mr. Taleyarkhan farther stated 
that Mr. Justice Shingne thought that as 
the statements of the new witnesses were 
taken by the Police, copies of such state- 
ments could not be given under the pro- 
visions of s. 63 of the City of Bombay Police 
Act, 1902, which corresponds to s. 162 of the 
Criminal Procedure Code. Mr. Taleyar- 
khan also referred to a passage in the 
judgment of the well-known Meerut Conspi- 
racy case (1) decided by the Allahabad High 
Court, viz., Emperor v. Jhabwala (1). 

Now, it is true that the new witnesses 
whom the prosecution may examine may 
fall into two groups : some, whose statements 
have been recorded by the Police in the 
course of investigation but who were not 
examined before the Committing Magistrate; 
and others, whose statements may have 
been taken by the Police after the investi- 
gation was at an end. As regards the 
latter, s. 63 would raise no bar, hecause 


it is clear that when an accused person 


“is put" on his trial before a Magistrate, 


a 


the investigation of the Police comes to an 


end. On enguiry, however, from the office 
of the Clerk of the Crown, [ find that 
Mr. Justice Shingne thought that there 
would be no objection to give copies of 
the statements to the defence after elimi- 
nating from them the portion showing that 
the statements were taken before the Police, 
and the learned Judge was prepared to 
order copies being supplied to the defence 
if the words “Before me...... &c” over 
the signature of the Police-Officer were 
removed from such statements, 

Asto the Meerut Conspiracy case, (1) the 
point which has been raised before me 
was not dealt with, and, as far asI can 
see, not even raised in that case. The 


‘learned Judges say as follows (p. 10482) :— 


“We think that the prosecution can place before 
the Court all the evidence on which they wish to 
rely, but after evidence has been taken which is 
sufficient to make -out a prima facie case, it is 


` not necessary to call further evidence. Similarly 


if there is a mass of evidence tending to prove the 


same point, it is not necessary that all such evi-` 


dence should be produced in the Magistrate's Court 


- before the charge is framed. Notice of all evidence 


to be producedin the Sessions Court, ought, how- 
ever, to be given to the accused at the trial, other- 


-wise he would be prejudiced " 


Now, if by this the learned Judges 


< meant that all that the prosecutor need do 


is to give a notice to the accused that he 
proposes to call new witnesses without stat- 
(1) 145 Ind. Oas. 481; 55 A 1040; (1933) A L J 799; 


< L R14 A 259 Or; 34 Or. L J 967;6 R A 65; A I R 1933 
All. 690; (1933) Or, Cas 1202. 
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ing what the new witnesses are going tO 
prove or the purpose for which they aré 
called, then, with all respect to them, I do 
not agree, because in my opinion, merely 
mentioning the fact that new witnesses are 
proposed to be calledis of no practical use 
to the accused. It is difficult to see how 
an accused in those circumstances would 


x 


be expected to know who the witnesses are, | 


what they are going to say, and how he 
is going to meet the case which may be 
established by such new evidence. I do 
not, however, think that the learned Judges 
of the Allahabad High Court meant this. 

The law and procedure in England is 
clear, and it is stated by Halsbury in 
Vol. IX, 2nd Edn. para. 233, in the terms 
following :— 

“The prosecution may call witnesses who were 
not examined before the committing justices and 
whose names are not on the back of the indict- 
ment. Notice of intention to call such witnesses 
should be given to the defendant, and copies of 
their proofs should be supplied to the defendant and 
to the Oourt” 

To the same effect is the rule laid down 
by Archbold in his Criminal Pleading, 
Evidence and Practice, 28th Edn, at 
p. 505; — 


“Witnesses may be called for the Crown whose 


ey, 


depositions were not taken before the Committing-~ 


Magistrate, and whose names are not on the back 
of the indictment, R. v, Ward (2), But notice of 
intention to call such additional witnesses with a 
copy of the evidence which it is proposed that 
they should give, ought to be given to the prisoner 
and sent to the Court,” : 

Then at p. 506 the learned author in 
discussing the case on this point proceeded 
to observe as follows :— 

“In R vy. Flannagan (8), Butt, J., offered the de- 
fence an adjournment on a trial of murder to give 
time to rebut new evidence, of which notice ‘had 
not been given, and in R v. —, Cent, 
Crim. Ct., October, 18:3, Charles, J., refused to 
admit new evidence unless the prosecution could 
prove service of the proof on the defence. In R. 
v. Hawkins Q. B. D. 189+, Russel, O. J, also required 
proof of notice of new evidence.” | 

As far as my experience—now extending 
over aquarter of a century—goes, the prac- 
tice has always been to provide free 
copies for the use of the defence in a case 
where new witnesses are examined. 

As far as I can see, there is nothing in 
the provisions of the Oriminal Procedure 
Code which is inconsistent with the Eng- 
lish practice, and our old practice which 
is basel upon the spirit and the funda- 
mental principle of the system of criminal 
jurisprudence. It has been our boast that 
our criminal trials are conducted in the 
same manner as in England and that we 

(2) (1845) 2 Oar. & K 759, 

(3) (1886) 15 Cox. U © 403, 
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follow the same system. If that boast is to be 
justified, then, in my opinion, nothing 
should be done by the prosecution which 


would in any way prejudice the defence, 


embarrass the accused, or take him by 


| surprise. 


Accordingly, I direct that copies of the 
proofs only, or at least a summary of the 
evidence, which a new witness is expect- 


: ed to give, should be furnished by the pro- 


-secution within a reasonable time to the 


accused free of cost before a new witness 


“is examined, 


I would also. like to refer to another 
point of practice. Formerly, whenit was 
proposed to examine new witnesses in the 
Sessions Court, the Public Prosecutor used 


<. to send their statements to the Clerk of 
.: the Crown for being supplied to the pre- 
. siding Judge. In recent years, this practice 


has been changed and the Public Prose- 


~.@utor now hands over copies of the state- 


- ments of 


new witnesses to the Judge 


: in Court, and that sometimes when the 


- jon, it will tend to speedier 
cases if the old practice is restored, and . 


e 


case is called on for hearing. In my opin- 


disposal of 


it is to be hoped that copies of statements 


_. of new witnesses would be sent to the Clerk 
Of the Crown so as to enable that officer to 
: send the same to the Judge along with 


other papers in the case. 
N. Order accordingly. 





“NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 531 of 1932 
August 31, 1934. 
Niyour, A.J. ©. 


` CHAUDHARY DHANNALAL— APPLICANT 


versus 
Musammat UDDI BAI AND OTHERS ~- 
Non-APPLICANTS 
' C. P. Land Revenue Act (II of 1917), 3. 1M— 
Co-sharer, also co-judgment-debtur, if can claim right 


` of pre-emption—Collector holding sale, if can try pre- 
<. emption claim. 


There is nothing in law to preclude a co-judgment- 


‘ debtor from claiming a right of pre-emption if he 


happensto bea cosharer. The right given t>a co- 
sharer by s. 151, O. P. Land Revenue Act, caanot be 
lost because the cosharer also happens to bea co- 
judgment-debtor with one whose share is sold in 
execution. Ifthe cosharer is recordedasa cosharer 


‘in the mahal it is immaterial whether he has any 


‘ interest in the particular patti or not. 


Mathura 


_ Prasad v. Hardeo Baxhsh Singh (1), distinguish- 


` emption under s. 151, U. P, 


ed. 

Where the sale is hell by the Oollector it would 
be in, fitness of things if the claim in. respect of pre- 
Land Revenus Act is 
presented in the first instance to. the Collector, The 
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‘Collector may not be a Court competent to try ‘the 


claim but he can stillbe an officer competent to 
receive the claims made in the course of a sale held 
by him. Tipangavda v. Bamangavda (3) and Band- 
appa v. Shankar Rao (4), referred to, Govinda y, 
Murlidhar (2), relied on, 

C. R. against an order of the Sub-Jndge, 


First Olass, of Hoshangabad, dated 
October 26, 1933. 

Messrs. J. Sen and K. B. Tara, for the 
Applicant. 


Mr. S. B. Gokhale, for the Non-Appli- 
cants. 5 


Order.—In execution of a decree in 


` Oivil Suit’ No. 18/23 of 1927-29 passed in 


favour of Brijlal against Musammat Bhago 
Bai and Musammat Uddi Bai for Rs. 5,560, 
8 annas share of Musammat Bhago Bai 
in Mauza Kalmeshra was ordered to be 
sold and the decree was transmitted to 
the Collector. The Collector sold the share 
on July 23, 1932, and it was purchased 
by Chaudhary Dhannalal. On August 11, 
1932, Musammat Uddi Bai made an ap- 
plication under s. 151, C. P. Land 
Revenue Act, claiming the right of pre- 
emption and deposited Rs. 5,000 for pay~ 
ment to the decree-holder, who was des- 
cribed as Ramlal, son of Bhagwan Patel. 
On August 30, 1932, the auction-purchaser 
Dhannalal made an objection in writing 
to the asseriion of claim for pre-emption 
made by Musammat Uddi Bai. The 
Collector referred the application for pre- 
emption filed by Musammat Uddi Bai and 
the objection lodged by Chaudhary Dhanna- 
lal to the Civil Court for decision. The 
Collector, however, did not transfer 
the sum of Rs. 5,000 which had been 
deposited with him by Musammat Uddi 
Bai. The Civil Court considered various 
objections raised by Dhannalal and allowed 
the claim for pre-emption made by Musam- 


mat Uddi Bai. Dhannalal, the auction- 
purchaser, has moved this Court in 
revision. 


On behalf of the applicant the grounds 
which were urged in the lower QOourt are 
again pressed here. It is argued that 
Musammat Uddi Bai being one of the 


. judgment-debtors could not claim the right 


of pre-emption. There is nothing in law- 
to precludes a co-judgment-debtor from 
claiming such a right if such a party 
happens to be a co-sharer. The right given 
to a co-sharer by s. 151, ©. P. 
Land Revenue Act, cannot be lost because 
tho co-sharer also happens to be a co- 
judgment-debtor with one whose share is 
Thə learned Counsel 
for the applicant was not able to show 
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any specific provision of law, authority or 
principle in support of his contention, Tt 
must be noticed here that the execution 
_ before the Collector was in fact directed 
against Musammat Bhago Bai alone. It 
cannot, therefore, strictly be said that Mu- 
sammat Uddi Bai was a judgment-debtor 
in so far as the Collector's proceedings 
were concerned. 

Next it is urged that she was not a 
co sharer asshe had no interest in Patti 
No. 1 which belonged to Musammat Bhago 
Bai. Relying on Mathura Prasad v. 
Hardeo Bakhsh Singh (1) which was a 
case of pre-emption under Muhamadan Law, 
it is argued that as Uddi Bai was the 
owner of Patti No. 2she had no right of 
pre-emption. Whatever may be the authority 
of this ruling in cases of pre-emption 
under the Muhammadan Law, it can have no 
bearing on this case which is govern- 
ed by s. 151, CG. P. Land Revenue 
Act. That section gives a right of pre- 
emption to any recorded co-sharerc of an 
estate or mahal or share therein, when 
the estate or mahal or share is being sold 
in execution of a decree by a Civil Court. 
Musammat Uddi Baiis unquestionably a re- 
corded co-sharer of a mahal as she holds 
8 annas sharein the mahal which is con- 
stituted into Patti No.2. On a fair con- 
struction of the terms used in s. 151, O. 
P. Land Revenue Act, it must be evident 
that any person who is a recorded co-sharer 
of a mahal is entitled to preempt any 
other share of a mahal when it is being 
sold. The applicant’s contention is in view 
. of the specific provisions of law applicable 
tothe case devoid of any substance. 

Next it is vehemently urged that the 
claim to pre-empt Musammat Bhago Bai’s 
share ought to have been made in the 
Civil Court and not as‘was done, before 
the Collector. The validity of the entire 
proceeding is assailed on two grounds; (1) 
that the claim which was presented before 
the Collector, but was not so done in the 
Civil Court, could not be dealt with by 
the Civil Court, as it was never presented 
to it; (2) that when the matter came be- 
fore the Oivil Court.on August 30, 1932, 
the claim had been time-barred. It is true 
that there is no specific provision as to 
the authority to whom the claim for pre- 
emption under s. 151, O. P. Land Revenue 
Act, should be presented. In Govinda v. 
Murlidhar (2) the Full Bench apparently 

(1) 56 Ind, Cas. 174; A I R 1928 Al, 133; 42 A 477; 
18'A LJ 518. 


(2) 108 Ind. Oas. 170; A I R 1928 Nag. 48; 23N L 
R 141; 10 N LJ 223 (F B). 
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regarded with approval the presentation of 
such a claim before the Collector. On a 
strictly technical view, the applicant's con- 
tention that since the Oivil Court alone 
has the jurisdiction to decide the dispute 
relating to any claim made under s. 151, 
C. P. Land Revenue Act, it must be pre- 
sented to the Civil Court, has great force, 
But I am unable to see the validity of 
the argument that a claim presented to the 
Collector is not a claim presented to the 
Civil Court inasmuch as the Collector 
exercises all the powers of a Oivil Court 
for the purpose of selling the property in 
execution. The claim for pre-emption arises, 
to use the actual words of s. 151, “in the 
course of a sale.” As the saleis held by 
the Oollector it would be ‘in fitness of 
things if the claim in respect of pre- 
emption is presented in the first instance 
to the Collector. 

The Collector may not be a Court as 
contended on behalf of the applicant on 
the authority of Tipangavda v. Bamangavda 
(3) and Bandappa v. Shankar Rao (4), 
but he can still be an officer competent 
to receive the claims made in the course 
of a sale held by him. Although there is 
much cogency inthe argument, I am not 
prepared to depart from the practice in 
regard to a pure matter of procedure which 
has come into vogue in pursuance of the 
opinion expressed by a Full Bench of this 
Court in Govinda v. Murlidhar (2). I there- 
fore find it difficult to accede to what is ` 
purely a technical contention. Musammat 
Uddi Bai did substantially all that she 
was required to do by the law, namely, 
asserting her claim before an officer who 
was holding the sale and actually depo- 
siting the requisite amount for payment 
to the decree-holder. The claim must be 
deemed to have been presented to the 
Civil Court through the Collector. : On this 
view it is unnecessary to go into the 
question of limitation. 

Nor do I think that it was necessary 
for the Collector to transfer the amount 
of deposit to the Civil Court. If, as I have 
held, the application should be deemed to 
have been presented to the Oivil Oourt 
the deposit also must be deemed to have 
been madein the Civil Court. According 
to Circular No. 8, s. 3, in the O. P. 
Revenue Manual, Vol, II, it would appear 


- that sucha claim could even beinvestigated 


by the Collector himself: see r. 12 and the 


(3) 54 Ind, Oas. 670; ATR 1929 Bom. 130; 44 B 59; 
22 Bom. L R 35. 
(4) 78 Ind. Oas, 580; A IR 1924 Nag. 309, 
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note appended to it. If the Collector has 
power to stay proceedings and to refer 
any point on which he has a doubt to the 
Civil Court for decision, it was discretionary 


-with him to transfer the deposit to the 


Civil Court. The objection as to the de- 
posit being made in the name of Ramlal 
cannot be raised for the first time in this 
Court as it involves investigation into facts. 


` For the foregoing reasons I dismiss the 


application with costs. Pleader’s fees 


“Rs. 25. 


D. Application dismissed. 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal 
No. 80 of 1933 
Suit No. 1366 of 1932 
March 27, 1934 
Beaumont, C.J. AND RaNGNEKAR, J. 
RATANSEY VIRJI—DEFENDANT 
APPELLANT 
versus 


“ MEGHJI HIRJI JANGEALI—Ptarntirr— 


RESPONDENT 
Caste—Expulsion of members —Principles governing 
— Rules made by caste for its guidance—Punishment 
of members—Procedure—Meeting of caste without 


` following procedure—Caste as a whole, if bound to 


follow procedure—Rights to property involved— 
Jurisdiction of Court to entertain suit—Caste offence 
—Inherent jurisdiction of caste to inquire into. 

The general principles applicable to the expulsion 
of miembers from a club govern cases of expulsion 
of persons from caste, and those principles, so far 
as relevant, involve that the expulsion must be 
in accordance with the rules of natural justice, 


_ which means primarily that the accused must have 


a fair hearing, and that the expulsion must be in 
accordance with the rules of the caste. Krishnasami 
v. Virasami (1), Jagannath Churn v. Akali Dassia (2), 


- and Appaya v. Padappa (3), relied on. [p. 285, col. J.] 


If the caste chooses to make a rule as to the 


' procedure and methods which shall be adopted 


before that power is exercised, then the caste must 
comply with the rule. Where the expulsion of the 


- plaintiff has been carried out in complete disregard 


of the rules of the caste, the plaintiff is entitled to 
a declaration that a resolution expelling him from 
the caste is invalid and of no effect and an injunc- 


` tion to restrain the defendants from giving effect 


. to the resolution. 


Where the plaintiff's memhership 
ofthe caste involves a right to property, the Court 
has jurisdiction to entertain a suit brought by 
him alleging wrongfulexpulsion. [ibid.] 

Questions as to whether a particular rule is a 
vital rule, or a rule of procedure, are really hardly 
appropriate to consider when one is dealing with 
the rules of a body like a caste, which itself has 
not drawn any such distinction. All that the Court 


- can do is to see that the rules as they stand are 


obeyed, [p. 284, col. 2.) 

Per Rangnekar, J.—The caste as a whole, 
has an inherent jurisdiction to inquire into 
a caste offence, but if the caste makes a rule that 
such inquiry should, in the first instance, be held 
by its Managing Committee, then that rule must 
be followed. The failure to follow the rule amounts 
40 a denial of a right of hearing given by the 
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caste to an accused person, and a denial of an 
opportunity to defend himself before tke tribunal 
set up by the caste itself. [p.2%6, col. 1.] : 

Mr. V. F. Taraporewala, (with him 
Messrs. Lalji Gokaldas and M. P. Laud), 
for the Appellants. 

Messrs. M. C. Setalvad (with him Messrs. 
M. V. Desai and A, C. Amin), for the 
Respondents. 


Beaumont, C. J.—This is an appeal 
from a decision of Mr. ‘Justice Mirza. 
The plaintiff was a member of the Cutchi 
Dassa Oswal caste. Defendant No. 3 is 
the Acting President of the caste, and the 
other defendants are prominent members 
of the caste. The caste have authorised 
defendants Nos. 2,3 and 4 to defend the 
suit. The plaintiff claims a declaration 
that the resolution dated August 26, 1932, 
expelling him from the caste is invalid 
and of no effect, and an injunction to 
restrain the defendants from giving effect 
to the resolution. The material facts can 
be shortly stated. In the month of August, 
1932, namely, on August 3 and 9, the 
plaintiff wrote two letters to defendant 
No. 3, which are Exs. A and B, in which 
he criticised the conduct of defendant 
No. 3, when he was acting as President 
of the Mahajan or caste meeting. The 
letters are couched in quite courteous 
terms, and the criticism is not, I should 
have thought, of a very serious character, 
and I am disposed to agree with the 
learned trial Judge that if defendant No. 3 
had been more a man of the world, he 
would not have troubled much about this 
criticism. However, he seems to have 
taken offence at these letters, and decided 
to bring the matter before a meeting of 
the caste. Accordingly, notice was given 
io the plaintiff that a meeting of the 
caste would be held at which these letters 
would be considered, and at the same 
time notice of the meeting was given to 
all the members by a notice which was 
affixed to the meeting place, in which it 
was stated that the letters would be placed 
before the meeting for proper action, and 
the fact that the letters made allegations 
against defendant No. 3 as President was 
referred to. There is, I think, not the 
slightest doubt that the plaintiff received 
a proper notice of the meeting and of the 
various adjournments, Eventually, the 
meeting was held on August 26, having been 
adjourned on various occasions previous 
and at that meeting the plaintiff appeared 
and gave his defence. He then asked for 
an adjournment, which the caste refused, 
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there already having been one 
adjournment at the plaintiff's request, 
and the caste finally decided that they 
would fine the plaintiff Rs. 101 for his 
offence in writing the two letters in ques- 
tion, and then they passed a further resolu- 
tion to the effect that if the fine was not 
paid within twenty-four hours, the plaintiff 
should be outcasted. Thereupon the plaint- 
_ iff immediately started this suit. 

Various points have been taken on 
behalf of the plaintiff, which are dealt 
with exhaustively in the judgment of the 
learned trial Judge. It is said that the 
letters involved no caste offence, 
and that the caste did not pro- 
ceed in accordance with the rules 

_of natural justice, but it is notnecessary, 
I think, to deal with any of the points 
taken except one, and that is that the 
caste did not proceed in accordance with 
its own rules. That point was taken by 
the plaintiff in the paint, and the answer 
made to ib was a denial by the defendants 
that the caste had not proceeded in 
accordance with the rules. Now, it appears 
that in the month of August, 1904, certain 
rules were made by this caste, and it was 
provided that all the work of the Mahajan 

- would be carried on according to the rules 

. so long as no changes were made therein, 

and that the various Committees and 
servants of the Mahajan and the Mahajan 

. itself should act agreeably to the rules. 

“Then the 8th rule deals with the question 
of punishment of members of the caste. 
. That iule provides :— 

` fit is found that spy member or family of the 

: Mahajan has committed any offence whatever with 
yeference to the community, then such member or 
family will be called before the meeting of the 
Managing Committees for inquiry, and if the 
aforesaid Committee finds anyone guilty after giving 
him full opportunity to defend himeelf and after 
-fully considering every matter, then proper punish- 
ment will be meted out to him with the consent of 
the Mahajan." 

That, I think, is the only material part 
of the rule, which appears to contemplate 
four steps. First of all, there must be a 
finding that a member has committed an 
‘offence. That probably means that it 
must be made to appear - whether to the 

` Mahajan or its Committee is not apparent 
—but it must be made to appear that 
there is prima facie reason for thinking 

“that a member has committed an offence. 
` Then, secondly, that member has to be 

“called before the meeting of the Managing 
Committee; and, thirdly, the Managing 
Committee has to give full opportunity to 
him to defend himself, and it has to 
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consider fully every matter. If it finds 
the member guilty, then the fourth 
step is that proper punishment is to be 


meted out to him withthe consent of the 


Mahajan, which seems to mean that 
the Committee has to propose the 
punishment, but the Mahajan itself 


has to consent to the punishment. Now, 
it is quite clear that in this case the 
second and third stages provided for by 
the rules were omitted altogether, and 
the fourth stage was altered. When, at 
the meeting of August 96, the Mahajan 
came to the conclusion that there was an 
offence by the plaintiff, its duty under 
the rale was to refer the matter for in- 
quiry to the Managing Committee. That 
the Mahajan did not do. After the Com- 
mittee had inquired, giving the plaintiff 
full opportunity to be heard before it, and 
after the Commiltee had suggested a pro- 
per punishment, then only could the 
Mahajan consent tothat punishment. In- 
stead of doing that, the Mahajan them- 
selves entered into an inquiry. As far as 
I can see, they gave the plaintiff a perfect- 
ly fair hearing, but the plaintiff did. not 
get the hearing to wbich he was entitled 
under the rule, namely, the hearing before 
the Committee; he got a hearing before the 
whoie Mahajan, and the punishment meted 
out was not the punishment suggested 
by the Committee; it was a punishment 
imposed by resolution of the whole 
Mahajan. Therefore, it is perfectly plain 
that the expulsion of the plaintiff was 
not in accordance with the rule. 

Mr. Taraporewala for the defendants has 
argued that it is open to the Mahajan to dis- 
regard the rules. He says that thisrule is a 
rule of no great importance, and deals only 
with procedure. I am not at all prepared 
to accept that view. I think the rule is 
a vital rule which deals with the sort of 
inquiry which has to be made before the 
very serious step is taken of punishing a 
member, possibly by expulsion. I think 
that questions as to whether a particular 
rule is a vital rule or a rule of procedure, are 
really hardly appropriate to consider when 
one is dealing with the rules of a body like a 
caste, which itself has not drawn any 
such distinction. It seems to me that 
all that the Court can do is to see that 
the rules as they stand are obeyed. 
Tt is clear from many cases decided by 
the Indian High Courts, e. g., Krishna- 
sami v. Virasimi (1), Jagannath Churn v. 


(1) 10 M 133, 
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Akali Passia (2) and Appaya v. Padappa 
(3), that the general principles applicab.e 
to the expulsion of members from a club 
govern cases of expulsion of persons from 
caste, and those principles, so far as rele- 
vant, involve that the expulsion must be 
in accordance with the rules of natural 
justice, which means primarily that the 
accused must have a fair hearing, and 
th.t the expulsion must be in accordance 
with the rules. The last proposition is stated 
in Jagannath Churn v. Akali Dassia (2) 
and referred to with approval in Appaya 
v. Padappa (3), and indeed the proposition 
seems tome to be obvious. Mr. Tarapore- 
wala has suggested that there is a distinc- 
tion between the case of a caste and the 
case of a club, because, he says, in the 
case of aclub there is no power of expulsion 
unless such a power is given by the rules, 
whilét in the case of a caste there is an 
inherent power of expulsion. I will as- 
sume, without. expressing any opinion on 
the point, because I myself feel some 
doubt about it, that there is an inherent 
p wer of expulsion in a caste not dependent 
on proof of usage within the caste. But, 
assuming that there is an inherent power 
of expulsion from the caste, it seems to me 
an elementary proposition that if the caste 
chooses to make a rule as to the procedure 
and. methods which shall be adopted be- 
foreihat power is exercised, then the caste 
must comply with the rule. The argument 
of Mr. Taraporewala really comes to this: 
that because it was not necessary fcr the 
caste lo make a rule, and because the 
caste can alter the rule when it has “made 
it, th.refore the caste can ignore the rule 
whilst it exists. That seems to me a pro- 
position which it is quite impossible to 
establish. Here the expulsion of the plaint- 
iff having been carried out in complete 
disregard of the rules of the caste, the 
plaintiff is, in my opinion, entitled to the 
declaration which he asks, and the injunc- 
tion. It has not been disputed that in this 
case the plaintiff's membership of the caste 
involves rights to property, and that, 
therefore, this Court has jurisdiction to 
entertain the suit. That being so, I think 
the appeal must be dismissed with costs. 
Rangnekar, J.—1 agree. I think the 
only point in the case is as to the correct 
meaning and effect ofr. 8, which is one of 
the rules made by the caste in 1904. The 
business of the Mahajan and of the Com- 
mittees appointed by it had to be carried 


(2) 21 O 463. 
(3) 23 B 122, ° 
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on, as the heading shows, in accordance 
with the rules, and the community had to 
act agreeably to the rules. 

‘Rule 8 contemplates four definite steps 
or stages. The first is, a complaint or an 
allegation that somebody has committed 
an offence against the community. In my 
opinion what is contemplated is not any 
preliminary inquiry about a complaint or 
preliminary finding that an offence is com- 
mitted, but a mere complaint about the 
commission of the offence. This, I think, 
is clear from the original Gujarati word- 
ing of the-rule. The second stage is, the 
Managing Committee has to fix a meeting 
for inquiry into the allegation or complaint 
and summon the accused to appear before 
it. The third stage then comes in, and 
that is the inquiry itself, and the rule 
directs that the inquiry has to be as com- 
plete as possible and the accused is to be 
given full opportunity to defend himself. 
The final stage is then reached, and it is 
that the Managing Committee has to bring 
its verdict. Ifthe accused is found guilty, 
then, “proper punishment will be meted 
out to him with the consent of the Maha- 
jan.” Tt isnot clear whether the sentence 
is to be pronounced by the Mahajan or by 
the Managing Committee after a consulta- 
tion with the Mahajan. It appears to me 
that the punishing authority prima 
facie must be the tribunal investigating 
the complaint, but it has to consult the 
Mahajan as to the nature of the sentence 
to be awarded. 

It is said that this is a mere rule of pro- 
cedure which does not affect or take away 
the inherent power of the Mahajan to in- 
quire into an offence committed by a 
member of the community against the 
community itself, and the power to inquire 
into the alleged offence was delegated as 
a matter of procedure to the Managing 
Jommittee, and that in spite of such delega- 
tion the Mahajan as a whole did not surren- 
der its inherent jurisdiction to the Manag- 
ing Committee, and was not deprived of its 
inherent jurisdiction. I am unable to 
accept the argument. It seems to me, on 
a true reading of the rules, that the caste 
resolved that a caste offence should in the 
first instance, ab any rate, be inquired into 
by the Managing Committee appointed by 
it. This means and must mean that the 
accused has a right of trial by the Manag- 
ing Committee in the first instance. The 
only way in which the argument can be 
accepted would be to read in r. 8 some 
such words as “but without prejudice to the 
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power of the Mahajan to inquire into the 
offence itself." There are no such words. In 
this view, the rule was a vital rule, and not 
a mererule of procedure. Itis clear on the 
evidence.thatthe rule was not followed, and 
that being so, the defendants must fail. 

In this view, it is not necessary to con- 
. sider the question whether rules made by 
the caste are open to consideration in a 
Court of law, though, as at present advised, 
1 think the Court will have a right to 
consider whether a particular rule which 
is relied upon either in support of a case 
or in answer to a case made is vital, ora 
rule of mere procedure. 

In my opinion, the plaintiff had a right 
of a hearing before the Managing Com- 
mittee as to the allegations made against 
him, and he has been deprived of that 
hearing. Apart from anything else, the 
rule is not meaningless. For one thing the 
matter is more likely to be considered 
more fully and sé¢rutinized more carefully 
by a smaller body of members ofthe com- 
munity of which the Managing Committee 
is composed, and if for instance, such a 
body finds that a particular charge is not 
established, it is quite likely that the 
Mahajan as a whole’ may not proceed 
further. 

The caste as a whole, undoubtedly, has 
an inhereit jurisdiction to inquire into a 
caste offence, but if the caste makes a 
rule that such inquiry should, in the first 
instance, be held by its Managing Com- 
mittee, then that rule must be followed. 
The failure to follow the rule amounts and 
must amount to a denial of a right of hear- 
ing given by the caste to an accused person, 
anda denial of an opportunity to defend 
himself before the tribunal set up by the 
caste itself, 

In this view, I agree that the appeal 
must be dismissed with cosis. 

Beaumont, C. J.—The cross-objections 
of respondent No.2, and of respondents 
Nos. 3 to 6 are both dismissed with costs. 

N. Appeal dismissed; 

Cross-objections dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Suit No. 182 of 1931 
August 25, 1931 
RUPOHAND, A. J.C. 
J.C. DIAS AND OTHERS— PLAINTIFEFS 
versus 
J.T. ALFONSO AND ofHERS— 
DEFENDANTS 
Civil Procedure Code (V of 1908), O. XXXIX,r.2 
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—Injunction—Defendants, members of old Executive 
Committee managing its ajfairs—Dispuie as to 
validity of election of new office bearers—Injunc- 
tton restraining cld Committee from acting —Whe- 
ther can be passed—Meetings—Chairman, powers of 
—-Power to adjourn—Sind Court Rules, Chap. VII, 
r. 10— Rule nisi, meaning of-—Ex parte ad interim 
order, if should accompany notice. 

‘Where the defendants, are members of the old 
Executive Committee of a Union who carry on 
the management of the affairs of the Union pending 
valid election of new office bearers ard the 
plaintiffs are new office bearers and the validity of 
their election is in dispute, greater inconvenience and 
mischief will be caused by the issue of an in- 
Junction restraining the old Committee from acting 
pending the disposal of ‘the suit and till then the 
plaintiffs cannot be empewered by the Court to 
manage the affairs of the Union as their election 
is challenged. 

The Chairman of a meeting has always the 
power to adjourna meeting which is sò disorderly 
that no business can be transacted thercat, Itis not 
necessary that he should ascertain the sense of the: 
meeting as tothe necessity of adjournment, 

A rule nisi is defined as “a rule obtained on 
motion ex parte to show cause against the particular 
relief sought.” It does not, therefore, mean that a 
notice issued by theCourt is nota rule misi unless 
it is accompanied by an ex parte ad interim order, 
which isto operate pending the hearing ofthe ap- 
plication, The apparent effect of a rule nist is that 
a party against whom it is issued is entitled to open 
when “the rule:comes up for hearing, and the rule is . 
made absolute unless good cause is shown against 
it. 

Bi Dingomal Narainsing, for the Plaint- 
1118, 

Mr. B. H. Ghadially, for the Defend- 

ants, 


J. T. AGEONSO 


Judgment.—The parbies to this suit are 
Goans and members of the Goan Union, 
Karachi Branch. Defendants Nos. 1 to 13 
were appointed members ofthe Managing 
or Executive Commitlee of the Union in. 
1927, and according to the rules of the 
Union they were to hold their office for three 
years. The period of their office has there- 
fore expired. On July 26, 1931, a meeting 
of the General Body was called to elect new: 
office bearers. What transpired there isa 
matter of dispute. The proceedings were 
not smooth. Dr. Alfonso, the President of 
the old Committee, dissolved the meeting 
and heand several who supported him left 
the hall. The remaining members, who are 
said to be three hundred in number, con- 
tinued to hold the meeting, as they disput- 
ed the right of the President to dissolve the 
meeting without the vote of the general 
body or inthe manner he had done, and 
appointed the present plaintiffs and defend- 
ant No. 14 as the new office bearers} 
Defendant No. 14 was elected as President. 
but he has refused toact as such and has 
refused to join as co-plaintiff.* As the right 
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‘of the plaintiffs to officiate as the duly sion to read them at the hearing. He has 
elected members of the Oommittee is argued in the first place, that r. 10, Chap. VIL 
being challenged, they have filed this of our Court Rules which deals with the 
suit and have asked for the following issue of a rule misi has no application, 
reliefs: because no ad interim injunction was 
“(a) that it be declared that the plaintiffs have granted by the Court; and, in the second 
been dulyand rightly elected or appointed as the place, that if the rule applies the counter- 
Executive Committee of the “Goan Union", Karachi oe £ the defendants should have 

> Branch, at the general meeting of the members Affidavits o e derendant f 
"held on July 26,1931, and that they are entitled to been filed at least three clear days before 
hold the office or oflices for three years; the hearing which means they should have 


(b) that an injunction be issued against the a t Tuesda 
defendants and each of them, restraining them from been filed on Monday and not on y 


conducting or managing the affairs of the said Goan last, and being a day late both the counter- 
Union or performing any of the duties or functions affidavits of the defendanis and the 
of the Executive Committee or to call meetings or affidavitsin reply should not be consider- 


enrol fresh members or in any way interfere with There i e in the 
the rights and privileges of the plaintiffs.” ed. There isnot much | subslane 


| 2 e eil fa rule 
They have applied under O. XXXIX, rr.1 first argument because the JORU 0 
and 2, Oivil Procedure Code praying Misi is not the ee ek pai cee Ses p 
that pending the disposal of this suit the ae um ki ga rer ed an ea sa 
defendants Nos, 1 to 13 be restrained from define ak OS p KA naa 
carrying on their work and doing other acts €% Parte to Show cause agains p 
i . ; ae cular reliefsought.” It does not therefore 
and deeds referred toir cl.(b) referred to b sk . 
above. This application came up in mean that a notice issued by the Court is 
‘(Chambers for ex parte orders before my 20% ee aa a oe by 
brother Dadiba O. Mehta. He considered 22 ev ed oar Na eee oot the pn Tica 
ät proper not to issueanad interim injunc: Operate pending the hearing c eels GE 
tion, and ordered a rule to issue to-the ston. The apparent effect of a rule ey 19 
defendants to show cause why a temporary,- that ee peace ia ee ae 
= injunction should not be issued‘ against are te plans Sle a ae de pa 
na ae eee isa pule hias unless (nisi) good cause is shown against 
$ ; t3 Steph. Commentary, 680, Volume 3 of 
My pee ae ia sy to PETA Boner Law eu page ee i a 
apparent defects in e plaint, namely, second argument however is not withou 
that no application has been made under considerable force, But as the practice of 
O.I, 1.8, Civil Procedure Code, by the this Court has been to accept counter- 
plaintifis ‘either to permit them to continue affidavits filed three days before although 
the an on peal of themselves and eee not filed three clear al ane Ido not 
members of the Union who support them, propose to exclude either the counter- 
or for permission under that rule for the affidavits or the affidavits filedinreply. [am 
defendants tv be allowed to represent those afraid the affidavits by either party do not 
Sppintioe tone add Met Seen cue tie cen a 
; lb i stage canno 
possible that any declaration that might demerits of the alleged wrongful conduct 
be givenor any injunction that might be ofthe President in dissolving the meeting 
A issued might be a aa Sa by those who or decide whether the plaintiffs have been 
y are not properly before the Court, and that duly elected. 
any order which the Court might pass is Mr. Dingomal has drawn my attention to 
likely to leave the door open for further the case of National Dwelling Society v. 
litigation. “Mr. Dingomal has said that he Sykes (1), where it was held: 
proposes to apply immediately to cure these “It isthe duty ofa Ohairman to preserve order, 
defects, Therefore although ordinarily T gendut proceedings mawang ane aka acy i 
. should have postponed the hearing of this regard to any question beforeit but he has no power 
* rule to alater date until all the parties to stop or adjourn a meeting at his own will; and 
were before the Court, I have yielded if he purports to do so, it is competent for the 
to Mr. Dingomal’s desire that the matter meeting to resolve to go on with the business for 


. A which it has been convened, and to appoint another 
be disposed of to-day on the ground of Chairman for that object.” 


$- urgency. ; . Apart from the fact that this authorit 
“" Mr. Dingomal has filed certain affidavits Pe to the powers of a Chairman of A 


in reply to the counter-affidavits filed by (1) (1894)3 Ch. D 159; 63 LJ Ch, 96; 422WR 
-the defendanis; and has craved permis- 686, 
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public Company, and therefore the observa- 
tions made therein have to be applied with 
caution in the case of meetings of a 
Union like the present, the point at issue 
can only be considered when all the evi- 
dence is led, because there is a well 
recognized exception tothe rule enunciat- 
ed by this ruling, and that is, that apart 
from any other considerations, the Chairman 


AOHAR SANGHAR 


has always the power to adjourn a meeting ` 


which is so disorderly that no business Gan 
be transacted thereat. In the absence of 
such an exception to the rule, one may well 
imagine that the position of a Chairman 
would be very awkward when he finds a 
number of those present are unruly and 
are bent on mischief. He should be expos- 
ing himself and others to the risk of being 
injured if he does not dissolve the meeting 
before ascertaining the “sense of the meet- 
ing,” which again it ‘would be difficult for 
him to ascertain in view of the rowdiness of 
some of those present. Ido not wish to 
imply or to suggest that this meeting was 
in any way rowdy ‘or that the action of the 
Chairman was right. Ionly refer to these 
points to indicate that the rights claimed 
by the plaintiffs are at present in ddubt 
and can only be decided at the hearing. 
The consideration which should weigh 
with this Court in granting or refusing an 
ad interim injunction in such cases is 
stated in Kerr on Injunctions, page 2}, Edi- 
tion 6, as follows: 

“In doubtful cases where the question as tothe 
legal right is one on which the Court is not prepared 
to pass an opinion, or the legal right being 
admitted the fact of its violation is denied, the 
course of the Court is either to grant the injunction 
pending the trial of the legal right, or to order the 
motion to stand over until the legal right has been 
tried. In determining which of these two altern- 
atives it shall adopt, the Court is governed by the 
consideration as to the comparative mischief or 
inconvenience to the parties which may ariso from 
granting or withholding the injunction.” 


In the present case, there can be nodoubt, 


and, as a matter of fact, Mr. Dingomal has 
been compelled to admit it, that greater 
inconvenience and mischief will be caused 
by the issue of an injunction restraining 
the old Committee from acting pending 
the disposal of this suit. Till then the 
plaintiffs cannot be empowered by this 
Court to manage the affairs of the Union 
as their election is challenged. This is not 
only conceded, but no application has 
been made to me to give them such power. 
(After further discussion of the facts the 
learned Judge concluded). I, accordingly, 
order that this motion do stand over till 
the hearing of the suit and decline to 


BIN, 
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impose any conditions on defendants Nos. 1 
to 13. 


V. EMPEROR 


Order accordingly, 


SIND JUDICIAL COMMISSIONER'S 
ANE COURT 


Criminal Appeal No. 226 of 1934 
-° September 25, 1934. 
Fueress, J. O. AND O'SoLttvan, 
A.J. ©. er 
ACHAR SANGHAR — Accussp 
versus 


EMPEROR—Oppositg Party 
Criminal Procedure Code (Act V of 1898), s. 271— 
Murder case—Plea o f, guilty—Evidence, if should be 
taken. 


Under s. 271, Criminal Procedure Code, if an ac-- 


Gused person pleads guilty he may be convicted upon 
his own plea, But there are cases in which this 
course is not advisable. Where the crime on the 


face of it appears to have been murder, the evidence | 


should b3 taken, 


Mr. Partabrai D. Punwani, for the 
Crown. 

. Ferrers, J. C—This is a case in 
which a Sessions Court has accepted a 


plea of guilty and has convictied the 
prisoner upon his own plea without any 
further evidence. Now, the admitted fact 
is that this prisoner has taken the life 
of @ woman and has caused grievous 
injury to a man. It seems quite clear 
that the killing of Sodhi would be mur- 
der unless the killer can bring himself 
within one of the Exceptions to s. 300, 
Penal Code. 

The man's own story appears to be 
that he was working in his field with- 
in acry of his house when something led 
him to make an unexpected return. 
Witnesses who were in the neighbourhood 
heard the wife ery “murder” and they 
saw the man Jumo run out with wounds 
upon him from which blood was stream- 
ing. Jumo, however, made ‘his escape and 
the injuries which he received were not 
expected to take. more than six weeks 
for a complete cure. The Police.thought 
fit to send this case up under s. 304, 
Penal Code, as culpable homicide not 
amounting to murder, The Magistrate did 
not think it necessary to examine Jumo 
and he framed a charge of the offence 
proposed by the Police adding the words: 

“Ry causing the death of your wife Musammat 
Sodhi by striking her with an axe while she was 
in a compromising position with Jumo Machhi 
with” theintention of causing her death." 

In the Sessions Court the accused plead- 
ed guilty to this offence, which in 
the words of the judgment, appears in 


dy 


| 
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=- are far from clear. 
_ and culpable homicide frequently involve 
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the form of: 
“grave and sudden provocation, to wit on seeing 
her in the act of sexual intercourse with Jumo 
Machhi“ . : . : 
The learned Judge on reading the re- 
cord was of opinion that the plea can 
safely be accepted. He therefore con- 
victed the man of the offences: with which 
he was charged, which were culpable 
homicide and grievous hurt upon grave 
and sudden provocation, and sentenced 
him to seven years’ rigorous imprison- 
mest on one and three years’ rigorous 
jmprisonment upon the other count, the 
sentences to run concurrently. Now, there 
is no doubt that unders. 271 if anac- 
cused person pleads guilty he may be 
convicted upon his -own plea. But there 


in which this - course is not 


are cased 

advisable. In this case in particular, 
we are-of opinion that the evidence 
should have been taken, The crime on 
the face of it appears to have been 


murder. If the accused can substantiate 
the extenuating circumstances which he 


alleges; then, we think, that a sentence of _ 


‘years .would probably be exces- 


seven 
he cannot bring himself 


sive. Lf; however, 


_ within Exception 1 of s. 300, Penal Code, 


then his- offences would be murder and 
grievous hurt with 2 lethal weapon, 
offences: for which a sentence of seven 
years would appear to be an inadequate 
penalty. 


For these reasons we think it necessary 
to quash the conviction and sentence 
and to remand this case for a re-trial. 
It is evident that the man Jumo is in 
the bèst” position to 
passed in the house 
murdered. We take it, that when evi- 
dence is led, the Police will not omit 
„lo put. Jumo jnto the witness-box. 

O'Sullivan, A. J. G.—Although it ie dis- 
cretionary, with „a Sessions Judge to ac- 
cept or not a plea of guilty, we do not 
think it would be exercising a wise dis- 
cietion tê accept such a’ plea in a case 
of murdur- or culpable homicide not 
amounting to murder unless the facts 
are clear. In his particular case, as 
indicated ‘by my learned brother, the facts 
Charges of murder 


wheré Sodhi was 


complicated questions as to the know- 
ledge or intention with which the death of 
the victim ig caused, and it is eminently 
desirable, unless, as I have said, the case 
is clear, that there should be some evi- 
denceon record to justify the finding. 
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What the Police, with the best intention 
in the world, sometimes consider to be 
_such grave and sudden provocation as 
‘would entitle an accused person to the 
benefit of Exception 1 tos. 300, Penal Code, 
may not in the opinion of the appeal 
Court constitute grave and sudden pro- 
vocation. Oases have come to our notice 
where Magistrates and on occasion even 
Sessions Judges have failed to appreciate 
the requirements of law with reference to 
the exceptions tos. 300, Penal Code, or have 
failed to appreciate the precise and proper 
distinction between culpable homicide and 
murder. Also it frequently happens that 
the provisions of s. 105, Evidence Act, 
are overlooked in such cases, I entirely 
therefore concur with the order for a 


re-trial which my learned brother has 
made. 
D. | l Re-trial ordered. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1286 and Civil 
Revision No. 53 of 1933 
May 25, 1934 
4 HENDERSON, J. 

NURUL ANWAR AND OTHEBS— PLAINTIFES 

AND DEFENDANTS—APPELLANTS 

VETSUS 
Sm. GOLENOOR BIBI AND oTHERS— 
DEFENDANTS—RESPONDENTS 

Minor—Minor defendants— Reference to arbitration 
—Court not noting sanction to agreement- Award 
and decree—Decree, if to be set aside only against 
minors—Civil Procedure Code {Act V of 1908), 
0. XXXII, r.7. 
In a suit in which some of the defendants were 
minors, there was a reference to arbitration and the 
minors were represented by a Pleader guardian The 
natural guardians got the Pleader discharged and 
themselves represented the minors, They assented 
to the reference. Ths Judge did not expressly note 
on the record his sanction to this agreement. Even- 
tually an award was made anda decree passed in 
accordance with the award. The minors then in- 
stituted the present suit in which they asked for 
various reliefs and various allegations were made 

against the natural guardians : , 
Held, that although tho agreement was void so far 
' as the minors were concerned, it was merely voidable 
in the case of the other parties. The minors have no 
cause of action whatever 60 far as the other parties 
to the decree are concerned and the decree in the 
former suit should be set aside a8 against the minors 
only and upheld as regards the other parties 


it. 
i G. A. from the appellate decree of the 
2nd Court Sub-Judge, Hooghly, dated May 
22, 1933. i 

Messrs. Brojo Lal Chakravarty, Urum- 
kramdas Chakravarty and Profulla Kumar 
Sarcar, for the Appellants. 
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Mr. Bhupendra Chandra Guha for Mr. 
Rupendra Kumar Mitter and Mr. Abdul Ali, 
for the Respondents. 

Judgment.—This appeal is only con-. 


cerned with one small point™but: it. will be. 
necessary to set out the facts afti some ` 
length. There. wesa certain suit; No. “549 


of 1825, inatituted in the: Munsif's Court 
at Uluberia in which the present plaintiffs 
were defendants. There was a reference to 
arbitration. The present plaintiffs were 
minors and were répresented by a Pleader 
guardian. The natural guardians then got 
the : Pleader discharged and themselves 
represented the minors. They assented to 
the reference which was therefore complete. 
The learned Munsif did not expressly note 
on the record his sanction to this agree- 
ment. Eventually an award was made and 
a decree passed in accordance with the 
award. The minors then instituted the 
present suit in which they asked for various 
reliefs. As usual in these cases, various 
allegations were made against the natural 
guardians. The learned Munsif took one 
view of the conduct of these ladies whereas 
the learned Subordinate Judge took 
another. The learned Munsif was rather 
doubtful whether in fact they knew any- 
thing about the case at all but he was at 
any rate satisfied that they did not under- 
stand what they were doing. The learned 
Subordinate Judge, on the other band, was 
quite satisfied thet these ladies knew 
what they were doing, that they assented 
to the agreement and that the agreement 
was a perfectly ecensible one. He was also 
satisfied that the award was a fair one. 
But, be this as it may, the agreement was 
void so far as the minors were concerned 
because the provisions of O. XXXII, r. 7, 
Civil Procedure Code, were not complied 
witb, The learned Subordinate Judge 
thought that the Court gave an oral sanc- 
tion tothe agreement but at any rate came 
to the finding that the provisions of 
O. XXXII, r. 7 were not complied with 
and that the agreement was void so far as 
the minors were concerned. . 

The Munsif parsed a decree in which he 
set aside the award and the decree passed 
in Title Suit No. 549 in toto. Defendants 
Nos. 1 and 2 then appealed. Although the 
learned Subordinate Judge was against 
them so far as the minors were concerned, 
he modified the decree and directed that 
the decree passed in Suit No. 549 should 
be set aside against the minors only and 
maintained so far as the other parties to 
the suit were concerned. The present ap- 
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peal has been filed by the minors, who 
appear to have had no interest whatever in 
it, and a large number of pro forma defend- 
ants. Defendants Nos. 1 and 2 have filed 
cross-objections asking that the whole suit 
be dismissed. The only pcint taken in the 
appeal is that the decree of the Munsif 
should be restored. Although the agree- 
ment is void so far as the minors are con- 
cerned, it is merely voidable in the case 
The minors have no 
cause of action whatever so far as the 
other parties to the decree are concerned. 
It may be that they have been set up by 
the defendants who have joined them in 
this appeal; but I have no means of know- 
ing that and for aught I know to the con- 
trary, the other parties to the decree may 
have no desire toset it aside; at any rate, 
they have taken no steps to do so, and if 
they did take such steps théy would have 
toface difficulties with regard to the main- 
tainability ofthe suit. The learned Sub- 
ordinate Judge has given the plaintiffs all 
the reliefs to which they could possibly be 
entitled on that cause of action and there 
is nothing wrong in his decree. 

The cross-objection is pressed on the 
ground that the suit was not maintainable 
and was also unnecessary. I have no doubt 
that the decree passed against the minors 
is void whether it is set aside or not, but 
that is not sufficient.. The plaintiffs do not 
merely ask for a declaration; they also ask 
for an injunction. If the suit is dismissed 
and an attempt is made to execute the 
decree against them, they will not be able 
to show that, in fact, it was void on the 
ground that the provisions of O. XXXII, 
T. 7 were not complied with. It is, there- 
fore, impossible to say that the suit was 
unnecessary Or was not maintainable. The 
result is that the appeal is dismissed. As I 
am not at all satisfied that the minors Have 
any interest in it, the costs of the respon- 
dents will be paid by the defendants-ap- 
pellants. The cross-objection is also dis- 
missed with costs. ‘The Rule is discharged 
with costs but without any hearing fee. 

N. Appeal and cross-objections 

dismissed. 
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CALCUTTA HIGH COURT 
- Civil Rule No. 105 of 1934 
July 19, 1934. 
Nasim ALI AND KHUNDKAR, JJ. 
BADAR RAHIM — DerENDANT— 
PETITIONER 
Versus 
BADHSHAH MEAH—P aintier — 
Opposite Party 

Religious Endowments Act(XX of 1863), s. 14— 
Trustee, if should be appointed under the Act— 
Endowments of public character coming into existence 
after 1863— Act, if applies. 

-The words “appointed under 
in. 85.” 14, Religious Endowments Act, refer only 
to the Committee and not to the trustee, manager 
or superintendent. The trustee or manager who 
can be sued under the Act, therefore, need not neces- 
sarily be a trustee or manager appointed under the 
Act. Ganesh Singh v. Ramgopal Singh (1), approved and 


relied on, 

In order to attract theoperation of s. l4of the 
Act all that is necessary isto show that the endow- 
ments is one to which Regulation XIX of 1810, could 
have. been applied, if it were still in force. The trus- 
tee, Manager or superintendent to whom provisions 
of s. 14 the Religious Endowments Act are applicable 
is a trustee, manager or superintendent of a mosque, 
temple or other religious establishment to which the 
provisions of Regulation XIX of 1810, were applicable, 
that is if the Regulation could have been applied to 
religious endowments which were created after the 
Regulation andifthe Religious Endowments Act 
aiso applies to endowments which could have been 
brought under the operation of the Regulation if it 
were in force now, the Religious Endowments Act 
applies to religious endowments of a public character 
which cameinto existence after 1863. Fakruddin 
Sahib v, Ackeni Sahib (6) and Sivayya v. Rami Reddi 
(9), explained, : 

[Case-law discussed,] : 

©. R. from an order of the District 
Judge, Ohittagong, dated November 9, 
1933. 
~ Messrs, A. K. Roy and Chandra Sekhar 
Sen, for the Petitioner, 

Messrs. A, K, Fazul and Imam Hos- 
sain Choudhury, for the Opposite Party. 

Order.—This is an application in re- 
vision by one Badar Rahim of Chittagong, 
the muttawali of a certain wakf, which 
was created in the year 1907, against the 
order of the District Judge of Chittagong 
dated November 9, 1933, granting per- 
mission tothe opposite parties to sue the 
petitioner under s. 18, Religious Endow- 
ments Act (Act XX of 1863). The only 
point urged in support of the application 
is that the wakf having been created 
after the year 1863 the provisions of Act 
XX of 1863 are not applicable to this 
wakf. Under s. 18 of the Act no suit 
under that Act can be entertained without 
the permission of the Court to institute 
such a suit. The opposite parties applied 
to the Court for leave to sue the petitioner 


this Act,” 
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under s. 14 of the Act which runs as fol- 
lows: h 

“Any person or persons interested in any mosque, 
temple or religious establishment, or in the 
performance of the worship or of the service there- 
of, or the trust relating thereto, may, without 
joining as plaintiff any of, the other persons 
interested therein, sue before the Civil Oourt the 
trustee, manager or superintendent of such mosque, 
temple or religious establishment or the member 
of any committee appointed under this Act, for 
any misfeasance, breach of trust or neglect of duty, 
committed by such trustee, manager, superintendent 
or member of such committee, in respect of the 
trusts vested in or confided to.them respec- 
tively.” . 

If s. 14 does not apply to the wakf in 
question, leave cannot be granted under 
s. 18 of the Act. It is not disputed in 
this case that the wakf in question, 18 
3 religious endowment and the petitioner 
is the trustee or manager or superintendent 
of the said endowment. It is also not 
disputed that the opposite parties are the 
persons interested in the said endowment. 
The only point for determination, there- 
fore, is whether the petitioner is a trustee 
or manager of a religious establishment 
of such a character as is mentioned in 
s. 14 of the Act. The words used in 
s. 14, namely, “appointed under this Act,” 
refer only to the committee and not to 
the trustee, manager or superintendent. 
See the observation of Norman, J., in the 
case of Ganesh Singh v. Ramgopal Singh} 
(1). The trustee or manager who can be 
sued under the Act, therefore, need not 
necessarily be a trustee or manager ap- 
pointed under the Act. The section speaks 
of the trustee or manager of any mosque, 
temple or religious establishment. Now, 
what is the meaning of the words “any 
mosque, temple or religious endowment ?” 
Do they mean mosques, temples or religi- 
ous endowments to which only the pro- 
visions of the Act apply or do they in- 
clude also mosques, temples, or religious 
establishments to which the provisions of 
the Act do not appiy at all. In the case 
of Delrus Banoo Begum v. Asghur Ali 
Khan (2), it was held that the Religious 
Endowments Act applies only to endow- 
ments for public purposes. That case 
went up to the Privy Council, and although 
their Lordships disposed of the appeal on 
another point they observed that they 
saw no reason for disagreeing with that 
part of the judgment of the High Court 
where it was held that the endowment was 
not of such a public character as would 
sustain a suit under Act XX of 1863. See 
(1) 5 BL R 55 App. 

(2) 23 W R 453; 15 B L R 167, 
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Asgar Ali Khan v. Delrus Banoo Begum 
(3). This view was also taken in 
Protap Chandra v. Brojo Nath (4), and 
Ram Prosad Gupta v., Ramkishun Prased 
(5). In the case of Fakruddin Sahib v., 
Ackeni Sahib (6), though it was observed 
by the learned J udges that s. 14 ig general 
Im its application, it is not clear from the 
judgment in that case that the religious 
institution involved in that case was not 
of a public character, Tn our judgment 
the religious institution 
5. 14 must be a 
a public character, The next question 
is whether the religious institutions refer- 
red to in a. 
only which are mentioned in the preamble 


of the Act; in other words whether the 
preamble 


ib were, 


1 g “But the 
either restrict or extend 


provisions extend beyond it, T 
no more than a recital of 
ences, and does not exclude 
8 remedy is given by the statute. 
cited is but the motive for le 
may both consistently and 

beyond the cure of 


ite. The eyil re- 
gislation; the remedy 
wisely be 


expressed in the preamble ap 
one, effect is to be given to i 
less extensive import of the preamble. 
-although in cases where the 
used in a statute ig absolutely 
no Tight to go beyond them: 
capable of one meaning, and at the same time of 
a more extended meaning, the Court will look to 
the object and policy of the Act to see what mean- 
ing they ought to have.” Maxwell on the interpre- 
tation of Statutee, Ed, 7 pp. 39-40, 

In the case of Dhurrum Singh v. 
Kissen Singh (7), it was held ‘that the 
Act is applicable to all classes of endow- 


3) 3 O 324; 3 Sar. 749; 3 Suther 444: 
on is o. er ;2 Tod. Jur, 


(4) 19 0215, ‘ 

(5) 138 Ind. Cas.331; AIR 1912 Pat, 177- 11 Pat 
594: 13 P L T 256; Ind. Rul, (1939) Pat ira 

(6) 2 M 197. KNA) Pat TTS. 

(7)7 0767:9G LR 410, 
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ments to which Regulation XIX of 1810 
was applicable. In the case of Jan Ali 
v. kam Nath (8), Prinsep, J „ on a con- 
sideration of the preamble and the enact- 
ing portions of Act XX of 1863 has come 
to the conclusion that the trustee, manager 
or superintendent to whom provisions of 
the Act are applicable is a trustee, mana- 
gsr or superintendent of a mosque, temple 
or other religious establishment to which 
the provisions of Regulation XIX of 1810 
were applicable. The learned Judge was 
of opinion that the same construction should 
be put upon ss. 13 and 14 of the Act, 
In the course of the argument the learned 
Advocate-General who appeared for the 
petitioner did not point out anything which 
would lead us to differ from the . con- 
struction which was put upon the preamble 
and the sections of the Act in that case. 
Act XX of 1863 was passed with the 


object of relieving the Board of Revenue 
and 


the local agents from the 
duties imposed cn them by Regula- 
tion XIX of 1810. The whole scheme 


of the Act would go to show that the 
legislature was simply replacing the Re- 
gulation XIX of 1810. We are, therefore, 
of opinion thats. 14 of the Act was really 
contemplating such endowments as were 
contemplated in the Regulation. This view 
of s. 14 has been accepted by the Patna 
High Court in Ram Prasad Gupta v. 
Kamkishun Prasad (5). 

The actual decision in Fakrudin Sahib 
v. Ackent Sahib (6), is not really against 
this view, inasmuch as it appears to us 
that Regulation VII of 1817 of the Madras 
Code was applicable to the endowment in 
question in that case. In the case of 
Sivayya v. Rami Reddi (9), it was no 
doubt observed by Shephard, J., that s. 14, 
Religious Endowmenta Act, was not 
intended to be restricted to such institu- 
tions as came within the purview of the 
Kegulation; but no reasons are given for 
that observation by the learned J udge. In 
the case of Muhammad Sirajulhug v. Im- 
am-ud-Din (10), and inthe case, of 
Syed Husain v. Syed Hamid (11), the 
endowment in question would have at- 
tracted the provision of the Regulation. 
Therefore in our judgment the Act would 
apply only to such endowments as are re- 
ferred to in the preamble, that is, to those 


(8) 2032; 90L R433. 

(9) 22 M 223. 

(10) 19 A 104: A WN 18°6, 189. 

(11) 124 Ind, Cas, 710; AL R 1930 All. 


577; Ind 
Rul. (1930) All. 566; (1930) A L J 1208, 
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endowments to which Regulation XIX was 
applicable. 
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ed before us that the endowment in 
question in the present case is of a 


The next point for consideration is, what 
are the religious institutions to which 
Regulation XIX was applicable. There can- 
not be any question that the Regulation 
was applicable to endowments which were 
in existence at the date of the Regulation 
and to which the Regulation was actually 
applied. It isnow well settled that the 
Regulation was applicable to endowments 
which: -came into existence after it came 
into: ,force; see Sivayyav. Rami Reddi (9). 
In the case of Venkatachala Pillai v. 
Taluk Board, Saidapet (12', the provisions 
of Regulation VII of 1817 as well as the 
preamble of that Regulation which are 
similar.to Regulation XIX of 1810 were exa- 
mined by the Madras High Court and it 
was held that the enacting portion of the 
statute was sufficiently clear to cover future 
endowments. The words “have been 
granted” inss. land 5, “granted” ins. 2 
‘made’ and “were granted” in s, 3 and 
“is vested” in s.6 donot, in our opinion, 
justify the interpretation that the Regulation 
was applicable only to endowments which 
had already come into existence before 
the passing of the Regulation. In the case 
of Venkatachala Pillai v. Taluk Board, 
‘Saidapet (12), the learned Judge observed 
as follows: 


“These words were used as applicable at the time 
when the Board of Revenue would be called upon to 
take action. Happier language might perhaps have 
been used to denote the intended meaning regarding 
which we entertain no doubt but we have to cons- 
true an old statute and it is clear to us that it would 
not be reasonable to place on it the restricted inter- 
pretation suggested for the appellant.” 


It is also well established that in order 
to bring a suit under the Religious Endow- 
ments Act, it is not necessary to show 
that the Regulation was actually applied 
to the endowment in question: see Ganesh 
Singh v. Ramgopal Singh (L), Dhurrum 
Singh v. Kissen Singh (7), Mahomed Akhtar 
v. Ramjan Khan (13), Sheoratan Kunwari 
Ram Pargash (14), Muthu v. Gangathara 
(15), Seetaramanuja v. Nanduri Seetapati 
(16) and kam Prasad Gupta v. Ramkishun 
Prasad (5). In order to attract the operation 
of s, 14 of the Act all thatis necessary is to 
show that the endowments is one to which 
Regulation XTX could have been applied, if 
it were stillinforce. It was not disput- 

(12) 10 Ind. Oas. 301; 34375; QNYIMW N 
304; 21 M 1.4 305. 

(13) 3t O 587. 

(14) 18 A 227; A W N 1896, 37. 

(15) 17 M 95. 

(16)26 M 166. 
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public character and isofsuch a nature 
that the Regulation could have been applied 
to this endowment if it were now in force. 

It is, however, contended on behalf of the 
petitioner that the Act contemplated only 
those endowments which were in existence 
at the time when the Act came into 
operation and to which the Regulation 
could have been applied. Butif the Re- 
gulation could have been applied to 
religious endowments which were created 
after the Regulation and if the Act also 
applies to endowments which could have 
been brought under the operation of the 
Regulation if it were in force now, it is 
difficult to resist the conclusion that the 
Act applies to endowments which came into 
existence after 1863. The point under 
discussion was considered by the Allahabad 
High Court in Sheoratan Kunwari v. Ram 
Pargash (14), Syed Husain v. Syed Ha nid 
(11), by the Madras High Court in the case 
of Sivayya v. Rami Reddi (9) and by the 
Patna High Coart in the case of Diljan Ali 
v. Akhtart Begam (17). In the last men- 
tioned case Mullick, J., of the Patna High 
Court observed as follows: 


“Tt is said that this 8. 14 cannot apply because 
the Acthas no application to trusts established after 
1863. Itis said that the authorities which hold 
that s.14 of the Actis general and that itapplies to 
endowments created both beforeand after 1863 were 
obiter dicta but it is clear that this contention cannot 
be accepted; see Dhurrum Singh v Kissen Singh (7), 
Fakruddin Sahib v. Ackeni Sahib (6), Sheoratan 
Kunwari v, Ram Pargash (14); and Sivayya v. 
Rami Reddi ($). By Regulation XIX of 1810, all public 
endowments in this Province were declared to be 
under the control and superintendence of the Board 
of Revenve which was entitled to take charge of 
their properties and to administer the same although 
it sometimes did not doso, In respect of some of 
the endowments, the Local Government had the power 
to nominate orconfirm the Manager or Superinten- 
dent In others the Local Government did not 
appoint but had power of supervision, Act XX of 
1863 made rules forthe mangement of both these 
classes, Regulation XIX, if not repealed, would have 
been applicable to endowments created after 1863 
also anditis reasonable tosuppose, therefore, that 
Act XX of 1863, which repealed it, was intended to 
have the same scope and that while some parts of it 
provided for endowments over which the Local 
Government were then exercising control, s, 14 was 
intended to have wider scope and to apply to en- 
dowments coming iuto existence in the future.” 
We entirely agree with the view which 
has been taken in that case. Our con- 
clusion, therefore, is that the words “trus- 
tee, manager or superintendent of any 
mosque, temple or religious establish- 
ments” in s. 14, Religious Endowments 

(17) RR Ind. Oas. 1035; A I R125 Pat. 514; 4 Pat. 
741; (1925) Pat. 194; 7 P LT 74, 
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Act meana trustee, manager or superin- 
tendent of a mosque, temple or religious 
institution to which the provisions of Regu- 
lation KIK of 1810 would have been applic- 
able if they were in force now, and that the 
provisions of Regulation XIX if they were in 
force now would have been attracted to 
religious endowments of a public character 
which came into existence not only before 
1863 but also afterwards. The learned 
Judge was, therefore, right in holding 
that the petitioner’ can be sued under s. 14, 
Religious Endowments Act. The Rule 
is accordingly discharged but there will 
be noorder for costs. Tate: 
D. Rule discharged. 


eee 


PATNA HIGH COURT 
Civil Revision Petition No. 139 of 1934 
October 5, 1934 
Fazi Aur, J. 


Babu KALI PRASAD SINGH AND OTHERS — . 


PETITIONERS 
VETSUS 
Babu HARIHAR NATH SINHA AND 
ANOTHER~ OPPOSIT Par TY 

Trust—Scheme formulated—District Judge and 
Subordinate Judge appointed ex-officio President and 
Vice-President, respectively—In course of years 
Presidenis' and Vice-Presidenta stopping to be official— 
Petition for revising scheme—District Judge deciding 
on the original scheme—Jurisdiction of District 
Judge to do so. 

District Judgehad prepared a scheme for admi- 
nistration of a charitable trust created by a lady 
and this scheme, after some modifications by the 
High Oourt, was put into effect. According te this 
scheme, the District Judge wasto be an ex officio 
President and the Subordinate Judge within whoze 
jurisdiction the property Jay was to bean ex-officio 
Vice-President. But after some years these officials 
ceased to be on the Committee and the non-official 
persons were being appointed Presidents and Vice- 
Presidents with the result that whole administration 
was hopelessly mis-managed. The grandsons of 
the lady filed a petition before the District Judge 
to revise the scheme and the District Judge after 
considering all thecircumstaucés decided that the 
original scheme as modified bythe High- Court should 
be brought in; “7  .-: aa E 

Heid, that the District Judge had jurisdiction to 
decide that the trust should be managed in accord- 
ance with the original scheme. 

C. R. P. from an order of the District 
Judge, Gaya, dated December 19, 1933. 

Mr. Sarjoc Prasad, for the Petitioners: 

Judgment.—The petitioneis’ case has 
been fully set out in the application made 
on their behalf in this Court and shortly 
put, it is as follows:— 

One Lalo Kuer, the grandmother of the 
petitioners created a Oharitable Trust for 
the administration of which a scheme was 


formulated by th District Judge of Gaya, 
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but as the High Court did not approve of 
that scheme and set it aside, a revised 
scheme was prepared in 1909 and it was 
further modified. in, 1910. The. revised 
scheme and the- modification thereof are 
reproduced in the “petition as filed in this 
Court as annexures A and B. If-is provid- 
ed in both the documents that the trust pro- 
perties were to be managed by a committee 
consisting of certain members and it, is 
also stated that the District Judge of Gaya 
was tobe the ex-officio President and the 


Subordinate Judge (in whose jurisdiction. 


the properties of the Trust might lie) the ex- 
officio Vice-President. The validity af 
these schemes has not been challenged 
before me, but it appears that subsequently 
(by what process it is not known) the Dis- 
trict Judge and the Subordinate Judge 
dropped out of the committee and certain 
non-official gentlemen were. appointed and 
began to act as President and Vice-Presi- 
dent, respectively. The first non-official 
President seems to have been appointed in 
1913 and he was then Government Pleader. 
Babu Janki Sahay and one Babu Ganpat 
Sahay, a local Pleader, was the first non- 
official Vice-President. In course of time 
the President began to be elected. by the 
committee and it appears that on. May 
20, 1917, it was actually resolved by the 
committee that in case of vacancy caused 
by the death or resignation of the President 
or the Vice-President, the remaining mem- 
bers shall be competent to elect a Presi- 
dent or Vice-President as the case may be. 
The las! President was Babu Dasarath Lal 
who was appointed in July 1932 but itis 
slated b: the petitioners that as Balu Dasa- 
rath Lal had not time to, devote to the 
management of th: trust estate, its affairs 
became hupelessly disorganised and as Babu 
Dasarath Lal and the Vice-President Babu 
Nagesh. ar Prasad failed to convene a 
meeting and elect a new President and a 
Vice-President, the petitioners as members 
of committee, in a meeting of the committée 
held on duly 20, 1933, elected Babu 
Harihar Nath Sinha and Babu Ashutosh 
Varma, two members of the local Bar, as 
President and Vice-President, respectively, of 
he eccmmittee. The petitioners then. filed 
a petition for the revision of the scheme 
before the District Judge suggesting certain 
modifications of the existing scheme in 
order to facilitate ‘the management of the 
estate. The learned District Judge after 
considering the representations made to 
him on behalf of the three applicants as 
well as the application filed by Babu, Dasa- 


1 


1935 


rath Lal and Babu Nageshwar Prasad, 
was of the opinion that the trust should be 
managed in strict accordance with the 
revised scheme and decided ‘that he should 
be the President, and” the Subordinate 
Judge the Vice-Presidént as provided in 
the said .scheme. It is against this order 
of the learned District Judge that the pre- 
sent application is directed and it is con- 
tended that the learned District Judge had 
no jurisdiction to alter the existing arrange- 
ment and to appoint himself the President 
and the Subordinate Judge, the Vice-Presi- 
dent. The learned Advocate appearing for 
the petitioners relied in support of this 
contention upon ‘theodecisions in Vythelinga 
Mudaliar v, Muhadeva Iyer (1), and Rama- 
linga Mudaliar v. E. Sundara Sastrigal (2), 
but in my opinion these decisions have no 
bearing upon the present case. As I have 
already stated, the validity of the revised 
scheme framed by the District Judge in 
1909 is not contended and that scheme 
clearly provided that the District. Judge 
and the subordinate Judge shall he the ex- 
officio President and Vice-President, res- 
pectively, The learned District Judge says 
in his order that he has not been able to 
trace “how the present system by which the 
President and the Vice-President are priv- 
ate gentlemen came into force’. Even 
apart from this fact, it has heen rightly 
pointed out by him that in the best interest 
of the Trust, it shoula be administered in 
strict accordance with the revised scheme 
according to which the District Judge is to 
be the President. The District Judge had 
the power to revise the scheme and in fact 
he was asked to revise it. He’had also 
ample materials to convince himself that the 
present system was not working well, 
because according ‘to the present petition 
itself the affairs of the estate had been 
completely disorganised owing to the in- 
difference of the gentlemen who were acting 


as President and Vice-President. In 
these circumstances, I do not think 
that the order of the District Judge 


can be questioned whether on the ground of 
want of jurisdiction or impropriety. I 
would, therefore, dismiss this application. 
„I should like to observe here that as the 
petitioners are the grandsons of the lady 
who created the trust and as the intention 
of the testatrix appears to have been (as 
pointed out by the Oaleutta High Court 
in 1909) that the property siould vest in 
(1) 91 Ind. Cas. 794; A I R 1926 Mid 65). 


(2) 120 Ind. Oas. 874: AIR 192! Mad. 526; (1929 
M WN 300; Ind. Rul, (1930) Mad. 74, ee 
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and be managed by them, the petitioners 
ought to have a voice in the management 
of the trust properties and the management 
should be carried on with their co-opera- 
tion. 

D. Application dismissed. 


SIND JUDICIAL COMMIS- 
_ SIONER'S COURT 
Civil Suit No. 176 of 1938 
August 21, 1934 
Loso, A. J. C. 
DISTRICT LOCAL BOARD, KARACHI— 
° ` PLAINTIFFS 
versus 
KUNDANMAL UTAMSINGH— 
DEFENDANTS 

Civil Procedure Code (Act V of 1908), ss. 94 (e); 
151, O. XXXIX, rr. 1, 2—Suit for money—Plaintiff 
deliberately choosing Civil Court as forum—Plaintiff 
receiving part of the money and attempting to 
recover the rest by summary procedure under District 
Local Boards Act—Injunction under inherent powers 
of Court~Whether can be issued, 

The plaintiffs deliberately chose the Civil Court 
as the forum for the determination of their claim 
against the defendants. Having done so and having 
in the process of negotiations for settlement with 
defendants obtained {from defendant No.l asum of 
money, they gave the go-bye tothe Civil Court and 
attempted to recover money alleged to be due to them 
out of the agreement which was the subject-matter of 
litigation by summary procedure under the District 
Local Boards Act. On the defendants’ application 
for interim injunction : 

Held, that although the application did not fall 
under O. XXXIX, rr. l and 2, equities were in favour 
of the defendants andthe Court had jurisdiction to 
make an order unders. 151, Civil Procedure Code, 
and issue injunction to prevent abuse of the process 
of Mourt. A ie 

Mr. Hatim B. Tyebji, for the Plaintiffs, 

Mr. Fatehchand Asudamal, for 
Defendants. A 

Judgment.—This isa suit filed by the 
District Local Board of Karachi against 
the defendants for recovery of Rs. 18,648-4-0 
alleged to be due by defendant No. 1 
under an agreement dated March 14, 1931. 
Several,defences: have been raised to the 
action by’ the defendants which are 
embodied in the issues. Theclaim ofthe 
plaintiffs to interest and the rate thereof 
is denied. Defendants allege that the 
plaintiffs are guilty of various breaches 
of the agreement and are liable to com- 
pensate the defendants for loss suffered by 
them in consequence. 

During the pendency of the suit in 
pursuance of certain correspondence relat- 
ing to a proposed adjustment of the claim 
of the plaintiffs against the defendants, 
defendant No.1 paid to the plaintifis a 
sum of Rs. 15,000 against the claim in 


the 
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suit The amount has been duly received 
and appropriated by the plaintiffs. The 
present application is one for an interim 
injunction and the facts giving rise 
to it are thus stated in the applica- 
tion: ; , 
“After getting this sum of Rs. 15,000 in spite 
of a suit pending in Court and in spite of the 
plaintiffs. having themselves filed 4 suit to determine 
matters’ of controversy, the plaintiffs have given 
notice to the defendants to. pay the balance, else 
the said amount would be recovered as revenue 
arrears under the District Local Boards Act. That 
the plaintiffs do not state what they intend to 
recover but the defendants are informed that they 
are trying to recover by attachment through the 


Collector a sum of Rs. 8,000 though the suit is one 


for Rs. 18,660 and Rs. 15,000 have been paid.” 

The application for an interim injunc- 
tion is supported by the affidavit of de- 
fendant No. 1, No counter-affidavit has 
been filed. It is argued by Mr. Tyebji 
‘for the plaintiffs and conceded by Mr. 
Fatehchand who appears for defend- 
ant No. 1 thatthe application for an in- 
terim injunction does not fall within the 
purview of O. XXXIX, rr. 1 and 2, Civil 
Procedure Code. Mr. Tyebji, therefore, asks 
that the application should be dismissed 
and that the defendant’s remedy, if any, 
isa separate suit for an injunction. Mr. 
_Fatehchand for defendant No. 1 relies on 
s. 94, el.f(e) and s. 151, Civil Procedure Code, 
and invokes the inherent jurisdiction of 
this Court to issue an injunction where 
such an order is necessary for the ends 


of justice or to prevent abuse of the process 


of the Court. I am of opinion that Mr. 
Fatehchand’s contention is correct and 
that though the application for an inte- 
vim injunction in this case does not lie 
under O. XXXIX, rr. l and 2, Civil Pro- 
cedure Code, this is clearly a case where 
“the Court should exercise its inherent power 


and issue an interim injunction to 
prevent abuse of the process of the 
Court. 


The equities are entirely in favour of 
defendant No. 1. The plaintiffs have de- 
_liberately chosen, the Civil Court as the 
forum for the determination of their claim 
against the defendants. Having done so 
and having in the ‘process of negotiations 
for settlement with defendants obtained 
from defendant No. 1 a sum of Rs. 15,000 it 
would be highly inequitable in view of 
the defences raised by defendant No. 1, 
that the plaintiffs should now be allowed 


to give the go-bye tothe Civil Court and. 


attempt to recover money alleged to be 
due to them out of the agreement which 
isthe subject-matter of litigation in this 
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Court by summary procedure under the 
District Local Boards Act; I feel no doubt 
that the Court has jurisdiction to make 
an order unders. 151, Civil Procedure Code. 
An interim. injunction has already issued 
to the plaintiffs. and it is hereby confirm- 
ed. 
Ne Order accordingly. 





PATNA HIGH:COURT . 7 
Civil Appeal No. 275 of 1933: 7.4, 
August 29, 1934 oe 
Covrtney-TEBRELL, O. J., AND LuBY, J.: 
Maulavi SAYEED AND OTHERS — 
PLAINTIFFS—APPELLANTS _- 
VETSUS : 


‘Shah TAFAZUL HUSSAIN AND anotine 


- —DBFENDANTS—RESPONDENTS' ` 
Court Fees Act(VII of.1870), ’ Sch. 11; Art, 17, 
para. 6~Subject-matter of suit, mutwalliship, not 


-carrying any salary—Article applicable, 


The subject-matter of the suit was the riglit to 
mutwalliship not carrying any salaryor any other 


Held, that since the subject-matter was nat cap- 
able of any monetary valuation, the proper court-fees 
payable was Rs.15 as provided by Sch. II; Ari. 17, 
para. 5, Qourt Fees Act. : : 


Appeal from an order of the Sub-Judge, 
Arrah, dated August 23, 1933.. - R 
Messrs. Khurshed Husnain and. H. R. 
Kazimi, for the Appellants. ae 
Messrs. Mahabir . Prasad, Tarkeshwar 
Nath, J. N. Sahat and Amir Ali Khan 
Warsi, for the Respondents. 
Courtney-Terrell, C. J.— This is an 
appeal from the appellate decision of the 
Subordinate Judge of the Second.Court of 
Arrah returning to the plaintiffs .their 
plaint on the ground that it did not beara 
proper court-fee, together with. an order 
that when the: proper court-fee is paid it 
should be filed in a Court of competent ju- 
risdiction. The dispute is really between 
the plaintiffs and defendant No. 2, rival 
claimants to the mutwalliship of a certain 
wakf in favour.of a mosque. The wakf 
property consists, amongst other things, of 
a number of katra shops. The plaintiffs 
brought a suit in the Court of the Judge 
of Small Causes: claiming Rs. 151 against 
defendant No. 1, who was tenant of one 
of the shops, and the plaintifis claimed as 
being the trustees under the wakf. The 
defendant defended on the ground that 
he was already sued by defendant No. 2 for 
similar arrears of rent, and the. Small 
Cause Oourt Judge seeing that the dispute 
was between the rival claimants to the 
mutwalliship directed that the case must 
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go before a Court capable of dealing with 

the issue of title. 
Accordingly, the plaintiffs amended their 
plaint and filed it in the Court of the 
Munsif, and they made defendant No. 2, a 
party of the suit. They claimed as against 
defendant No. 1 the amount of rent as they 
had done in the Small Cause Court, and 
. they claimed against defandant No, 2 a 
declaration that he (defendant No. 2) had 
no claim to be considered as the mutwalli 
and hed no right to collect any rente. They 
paid a court-fee upon the sum of Rs. 151 
as being the valuation of the remedy which 
they sought. The Munsif on the objection 
2 of the defendant held that the benefit 
which-would accrue to the plaintiffs by the 
‘suit if they be successful was limited to 
` .Rs.151 which they sought to recover from 
2°. defendant No. 1, and dismissed the defend- 
ant’s objection. The matter then went 
. on appeal to the Subordinate Judge, who 
= rejected the plaint on the ground that the 
“proper court-fee had not been paid and 
. „considered that the proper system of valua- 
tion was to take the capital value of the 
shop, the rent of which was in suit as 
against defendant No. Land todemand pay- 
ment upon that sum of an ad valorem court- 
fee. From that decision the plaintiffs ap- 

` peal to us 

It seems to me, notwithstanding the 
, “length of time that this case has taken to 
argue, that the point is reallv a simple one. 
‘+ Both sides agree in two primary matters. 
‘They agree that the house or shop property, 
the rent of which is in dispute, is the 
‘property of the mosque for the support of 
< which the wakf was created. It is the prop- 
_. erty. of the cestui que trust and in not in 
` dispute at all. The real point in dispute 
is the mutwalliship. The second point 
upon which both sides agree is that whether 
the plaintiff or defendant No. 2 is the 
mutwalli, in no case does the mutwalli 
derive any personal benefit from his position. 
“He is a mere trustee and the income of all 
| the property is to be devoted to the pur- 
“poses of the trust. What is in dispute in 
the case is, as I have said, the right to the 
mutwallishtp, and not the property which 
isin trust. A question arises whether this 
is a matter, which is capable of valuation. 
The Court Fees Act provides for two classes 
“of cases. On the one hand, unders. 7 it 
provides for cases in which the subject- 
, „matter af the suit is capable of monetary 
, -valuation, -On the other hand, by Sch. II, 
-= Art. 17, para. 6 it provides for the court- 
fee which shall be payable in the case 
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where no monetary valuation can be given 
to the subject-matter of the suit. If the 
office of mutwalli were a salaried office or 
if material benefits were derived from en- 
joyment of the office, then if is clear that 
it would be capable of monetary valuation 
and so should be valued; but both sides 
agree that this is not the case. In that 
case I do not see how it can be capable 
of monetary valuation, and accordingly the 
proper court-fee is the fixed fee provided 
by Sch. TI, Art. 17, para. 6, that is to say, 
a sum of Rs. 15. As was suggested by my 
learned brother Luby, J., in the course of 
argument, the case is analogous to, al- 
though not governed by s. 92, Civil Proce- 
dure Oode, in which the administration of 
trust property is in dispute or the appoint- 
ment or removal of a trustee requires a 
judicial decision. In those cases which are 
in fact governed by s. 92, the subject-matter 
in dispute is not capable of valuation and 
a fixed and nominal feeis provided. So, 
in this case no monetary valuation is pos- 
sible and, in my opinion, the article of the 
Schedule I have mentioned applies and the 
nominal court-fee will be made. But it 
must be remembered also that the plaint- 
iffs have also sued defendant No. 1 for the 
amount of the rent, and ad valorem court- 
fee must be paid upon the amount of the 
rent payable in addition to the fee of 
Rs. 15, which is payable on the claim for 
the relief against defendant No.2. Iam 
of opinion that the appeal should be al- 
lowed and that the case should now be sent 
back to the Subordinate Judge's Court for 
the reception of the plaint, upon which the 
fees I have indicated should be paid, and 
for determintation of the issues upon merits. 
This appeal is allowed with costs. 

Luby, J.—I agree. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Criminal Revision ee No. 324 of 193-4 
an 
Criminal Revision Petition No. 302 
of 1934 
September 5, 1934 
Panpeane Row, J. 
MARUDAMUTHU PADAYACHI 
—PETITIONER 
versus 
0. 8. RAGHAVA SASTRI—RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 342, 
537—Omission to examine accused afresh during de 
novo trial, whether illegality or mere irregularity. 
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Omission to examine the accused for a second 
time under s, 342, Oriminal Procedure Oode, during 
a de novo trial is not an illegality which in itself 
vitiates the trial but onlyan irregularity to which 
s. 537, Oriminal Procedure Code, applies. 


Or. R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court torevise the judgment of 
the Court of the Joint Magistrate of 
Kumbakonam in O.A. No. 45 of 1933 
preferred against the judgment in C. O. No. 
881 of 1933 on the file of the Court of the 
Sub-Magistrate of Tiruvadamaruthur. 

Mr. A. Ganesa Ayyar, for the Petitioner. 

Mr. S. Nagaraja Ayyar, for the Respon- 
dent. 

The Public Prosecutor on behalf of the 
Crown. 

Order.—The only point pressed in this 
case is that the omission of the Sub- 
Magistrate to examine the petitioner 
(accused in the case before him) under s, 342, 
Criminal Procedure Code afresh at the 
de novo trial is an illegality which has 
vitiated the trial. It has not been con- 
tended that new matter was introduced 
into the evidence during the de novo 
trial for the first time or that there was 
anything in the evidence at that trial 
about which the accused had not already 
given his explanation. In other words, 
there has been no prejudice to the accused 
in consequence of the omission to examine 
him a second time under s. 342, Criminal 
Procedure Code, and itis not alleged that 
there has been any miscarriage of justice 
in consequence of the omission. The Full 
Bench raling in Varisai Rowther v. Emperor 
(1) relied upon by the Petitioner's Advocate 
does not go to the length of laving down 
that the omission to examine the accused 
for a second time during a de novo trial is 
an illegality which vitiates the trial and 
my attention hasnot been drawnto any 
case in which it was decided that in every 
de novo trial there must be a fresh explan- 
tion of the accused under s. 342, Criminal 
Procedure Code. The object of s. 342, 
Criminal Procedure Code, is to provide the 
accused with an opportunity of being told 
by the Court of the matters appearing in 
the evidence against him and of explain- 
ing tbe same. This object has been fully 
achieved in the present case and there 
has been no real failure to comply with 
the provisions of s. 842, Criminal Procedure 
Code. 

Iam, therefore, of opinion that the omis- 

(D 73 Ind. Cas, 163; 46 M 449; 44 MULJ 587; 17 


LW 722; 32M LT 35; (1928) M W N 477; AIR 
1923 Mad. 609; 24 Or. L J 547, ` 
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sion complained of in this caseis not an 
illegality which vitiates the trial; at the 
most, it is only an irregularity to which 
s. 537, Criminal Procedure Code, aprlies. 
The Petition is, therefore, dismissed. 
A. Petition dismissed, 





PATNA HIGH COURT 
Appeal From Appellate Decree No. 1246 
| of 1933 
November 5, 1934 
MACPHERSON AND JAMES, JJ. 
Rai Bahadur DALIP NARAIN SINGH 
—PLAINTIFF—APPELLANT 
versus 
SURAJ NARAIN MISSIR AND ANOTHER 
—DEFenpants—Respon DENTS 

Landlord and tenant— Suspension of rent, doctrine 
of—LEviction of tenant from part of demised pre- 
mises —Whether entails suspension of entire rent while 
eviction lasts— Equitable considerations— Sound 
course to be adopted, suggested. 

The eviction of the tenant, whether from parf of 
the demised premises or from ths whole, entails a 
suspension of the entire rent, while the eviction lasts, 
whether the tenant remainsin possession of the 
residue nor not Devijendra Nath Ray v. Aftab- 
uddi Sardar (1), followed. ý 

Per, Macpherson, J.—-It would generally not.be in 
accordance with equity to decree the rent for the 
balance of the annual rental after deducting the 
proportion of rent representing 2 bighas (or 40 bighas 
as the case may be) of which the landlord has-dis- 
possessed the raiyat. The sound courseis to deter- 
mine what is equitable in the particular case, and 
that might range from the apportionment’of rent 
per bigha where the dispossession is trivial or slight, 
in a rapidly rising gradient to entire suspension 
where theinterference with the enjoyment of the 
tenancy is considerable. Oonsequently if in a case 
the rent per bigha could have been ascertained and 
tbe landlord was found to have dispossessed the 
tenant of 40 bighas out of 122 bighas contained in the 
holding, entire suspension of rent could not be held 
to be unreasonable. i , 

A. from a decision of the Officiating 
Subordinate Judge of Monghyr, dated 
August 10, 1933, reversing that of the 
Munsif of Monghyr, dated July 21, 1932. 

Mr. Bepin Bihari Saran, for the Appel- 
lant. 

Mr. Rajkishore Prasad, for the Respon- 
dents. T ; 

James, J.—This second appeal arises out 
ofa suit for arrears of rent. The tenant, 
who is an occupancy raiyat, took the defence 
that he had been evicted at the instance of 
the landlord from an area of about 40 bighas 
contained in his bolding. The Subordinate 
Judge found that the defendants had 
been evicted from an area oftwo bighas at 
the instance of the landlord, but for the 
remainder of the area from which they had 
been evicted, he failed to find that the 
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eviction was atthe landlord's instance, not 
permitting the defendants to prove this 
owing tohis misreading of their written 
statement: but since the landlord had 
evicted ‘his tenant from the area of two 
bighas he allowed suspension of rent and dis- 
missed the suit. 

The simple question for decision is 
whether the Subordinate Judge in thus 
allowing suspension of rent committed any 
error of law. The learned Advocate ` for 
the appellant suggests that in this case 
the rent was at a certain rate per bigha 
and not a lump rental; butthe plaint states 
that the defendants have 122 bighas odd at 
an annual rent of Rs. 250 and it does not 
appear to have been suggested in the Courts 
below: that the rental was anything but a 
lumprental, Thelearned Advocate suggest- 
ed.that:we should at this stage take into 
evidence certain bahis of the landlord where- 
inthis holding is saidto be described as 
held at varying rates per bigha, but whatever 
the value of this evidence might have been 
if it had been tendered at the proper time, 
it cannot be taken at this stage, where we 
have only to decide whether the Courts 
below properly applied the law to the 
facts found in the evidence before them. 
The learned Advocate suggests that the rule 
:by which the suspension of rent is allowed, 
if a tenant is evicted from a portion of his 
holding; can only be applied where a 
tenant holds under a lease governed by the 
Transfer of Property Act, butit is only neces- 
ary ; to-refer to the case of Dwijendra Nth 
‘Ray .v.: Aftabuddi Sardar (1) where 
in discussing the correctness of am entry 
made in the Record of Rights, the learned 
Judges remarked: 

“The true position is that the eviction of the 
tenant, whether from part of the demised premises 
or from the whole, entails a suspension of the 
entire rent, while the eviction Jasts, whether the 
tenant remains in possession of the residue or not.” 

The Jearned Advocate suggests that there 
is no hard and fast rule by which suspension 
of rentmust necessarily be allowed when a 
tenant has been evicted from a portion of 
his holding; but the question is whether the 
learned Subordinate Judge has committed 
an error of law in allowing suspension of 
rent in thiscase. That question must be 
answered in the negative; and indeed it 
must be said that the course taken by the 
Iearned Subordinate Judge was the correct 
course. in the circumstances. 

I would dismiss this appeal with costs. 

_- Macpherson, J.—I agree. 
..(1) 39 Ind. Oas. 209;21 OW N492; 2 OL J 
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I should like to add an observation. It 
would be disastrous in this province if the 
doctrine of suspension of rent as applied to 
a tenancy with a lump rental should be 
whittled down. And even in the very 
improbable event thatit could be shown 
that the land of this or any other Jong 
standing in this province is held at so much 
per bigha. It would generally not be in 
accordance with equity to decree the rent 
for the balance of the annual rental’ after 
deducting the proportion of rent represent- 
ing 2 bighas (or 40 bighas as the case may 
be) of which the landlord has dispossessed 
the raiyat. The statement of their Lord- 
ships of the Judicial Committeein Katyani 
Devi v. Udoy Kumar Das (2). 

“The doctrine of suspension of payment of rent 
where the tenant has not been put in possession of 
partof the subject's lease has no appli‘ation to a 
case where the stipulaled reat isso much per acre or 
bigha ” 
on which is based the contention that 
proportionate rent should be decreed in such 
cases, does not really supportthe claim. It 
is to be read with reference tothe case un ler 
the consideration of their Lordships in 
which the lease of 1,133 (or even 1,720) acres 
atso much per bigha had been given in 
1878 including apparently by mistake a 
proportionately small area of 61 acres, to 
which a third party (actually the appel- 
lant’s husband) had established paramount 
title dating from 1875. There is a wide 
difference between such a case and the 
ordinary dispossession by the landlord ofan 
old established raiyat from a portion of his 
holding. In the latter case a practice of 
mere apportionment of the rent could not 
fail to occasion grave disquiet. The value 
of such a tenancy often depends upon enjoy- 
ment of the whole of it, and it might well be 
that if the landlord dispossessed his tenant 
of a comparatively small but important 
part of the tenancy, the value of the latter 
would s> deteriorate that mere non-realisa- 
tion of the proportionate amount of rent 
would bsan entirely inadequate compensa- 
tion. It would be the same ifthe landlord 
dispossessed the raiyat of a large slice or of 
the best lands with the result that the hold- 
ing became uneconomic. Perhaps the 
sound course is todetermine what is equit- 
able in the particnlar case, and that might 
range from the apportionment of rent. per 
bigha where the dispossession is trivial or 
slight, in a rapidly rising gradient to entire 
suspension where the interference with the 

(2) 88 Ind, Oas. 110; 520 417; A IR 1925P) 9°; 
23 A LJ 751; ULR6GAP 0140; 890 WNI; 520A 
180(P O). 
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enjoyment of the tenancy is considerable. 
For instance, ifin the present instance the 
rent per bigha could have been ascertained 
and the landlord was found to have dis- 
possegsed the tenant of 40 bighas out of 122 
bighas contained in the holding, entire 
suspension of rent could not be held to be 
unreasonable. 
N. Appeal dismissed. 


SIND JUDICIAL. COMMISSIONER’S 
COURT. 
Judicial Miscellaneous No. 175 of 
1932 
August 14, 1934 
Logo, A.J. O. 
.Firv ASSANDAS PURSUMAL 
— RESPONDENT No, 1 
Versus 
AILDAS MADHAVDAS AND oTHERS— 
RESPON ENT No. 2. 

Civil Procedure Code (Act V of 1908), s. 16 (d)— 
Dispute regarding immovalle property situated out- 
side jurisdiction of Court referred to arbitration 
—Award—Court, if can file it—Arbitration Act (IX 
of 1899) s, 2. A 

Where the dispute submitted to arbitration in- 
volved the determination ofa right to or interest in 
immovable properties situated outside jurisdiction of 
the Court ; 

Held, that the Court had no jurisdiction to file the 
award. Asmatullah v. Forbes, Forbes, Campbell & Co. 
(1) and Srikrishna Khanav. Dhaniram Aggarwal (2), 
relied on. Dakumal Ranoomal v. Khajumal 
Parumal (3) and Ramlal Hargopal v. Kishenchand (4), 
distinguished. 

Mr. Chandiram Thanwerdas, for the Res- 
pondent No. 1. 

Mr. Kodumal Lekhraj, for the Respond- 
ents No. 2. 

Judgment.—On June 6, 1932, Mr. 
Chandiram, an Advocate of this Court 
filed an award made by him ona refer- 
ence under the Indian Arbitration Act 
execnted in his favour by respondents 
Nos. 1 and 2. Under the award, respon- 
dents No. 2 have to pay respondent No. 
1 a sumof Rs. 11,970 with interest there- 
on at 9 per cent. per annum from February 
1932 by certain instalments, the last of 
which is payable on January 1, 1937. 
Interest is made payable on each instal- 


ment as it falls due and it is provid- 
ed that in default of payment 
of any two instalments with interest 


the whole amount then remaining due to- 
gether with interest shall be recoverable 
by respondent No. 1. For the “due ful- 
filment, discharge, satisfaction and pay- 
ment of the decretal amount due under 
this award” the respondent No, 1 have 
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been given a mortgage lien upon a num- 
ber of immovable properties, all of which 
are situated in the district of Larkana. 
The award further provides as follows: 
_ “On default of payment of the instalments with 
interest on the due dates as mentioned aboveand 
the decretal amount becoming payable at once as 
mentioned above, the parties of the first part shall 
be entitled to recover the amount due to them 
under this award decree either by sale of the 
mortgage properties, mentioned above, in execution 
of this award decree or by execution proceedings 
against the persons or other properties both mov- 
able and immovable of all the parties of the 
second part," 
“Ib will be noticed from the above quota- 
tions from the award that the arbitrator 
has given respondent No. 1 for all practi- 
cal purposes a mortgage decree in terms 
even wider than would be granted by a 
Court in asuit on a mortgage, The ar- 
bitrator was apparently given the power 
to make such an award, as the reference 
on which this award is based empowers 
the arbitrator to decide the mode of pay- 
ment of Rs. 11,970 and the question of 
security by way of a mortgage lien on the 
immovable properties of the parties of the 
second part. Two sets of objections 
have been filed to the award by res- 
pondent No. 2. The learned Advocate, 
however, who appeared at the hearing, 
confined himself to pressing one single ob- 
jection which he has formulated thus: 
“That the provisions of the Indian Arbitration 
Act do not apply to the reference and award in 
this case. The award is invalid in law and 
cannot be filedin this Court.” 


In elaborating this objection in the 
course of argument, the learned Advocate 
for respondent No. 2 has relied ons. 2, 
Arbitration Act, and s. 16 (d), Civil Pro- 
cedure Code. His contention is that 
the subject-matter of the reference, the 
disputes referred to arbitration were: (a) 
the mode of payment of Rs. 11,970; (b) 
the claim to instalments put forward by 
respondent No. 2; (c) the claim to security 
by way of mortgage lien put forward by 
respondent No.. 1. He contends that if 
respondent No. 1, instead of referring 
these disputes to arbitration, had filed:a 
suit againstrespondents No.2 embodying 
the same claims as he has sùbmitted 
to arbitration, such a suit would involve 
the determination of a right to or interest 
in immovable properties situated outside 
the jurisdiction of this Court; that this 
Court would have no jurisdiction to try 
such a suit, that this Court has therefore 
no jurisdiction to file this award by 
reason of s, 2, Arbitration Act. Putin 


a 
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the words of Bhide, J., in the case of 
Asmatullah v. Forbes, Forbes, Campbell & 
Co. (1). 

“A suit for the relief given by the award could 
not have been instituted at Karachi and conse- 
quently according tothe provisions of s, 3, Arbitra- 
tion Act, the Act itself is not applicable to the 


award and hence the Karachi Court had no 
Jurisdiction to file tho award sought to be 
enforced.” 


Putin the words of Rupchand,J. ©. in 
the case of Srikrishna Khana v. Dhani- 
ram Aggarwal (2). 

“A Court has jurisdiction to entertain an appli- 
cation to file an awardor enforce it as a decree 
only if it has jurisdiction to entertain a suit, 
the subject of which is the subject-matter sub- 
mitted to arbitration,” 


In my opinion this objection is sound 
and must prevail. What was referred to 
arbitration is clear from the reference and 
has already been set out above. A suit 
for the reliefs covered by the disputes 
submitted to arbitration would be a suit 
involving the determination of a right to 
or interest in immovable properties situat- 
ed outside the jurisdicticn of this Court. 
Under s. 16 (d), Civil Procedure Code, 
this Court would have no jurisdiction to 
entertain such a suit. It follows by 
reason of s. 2, Arbitration Act, that this 
Court would have no jurisdiction to file 
the award inthe present case. 

A number of rulings have been cited 
by respondent No. 2 in support of their 
contention. It is only necessary to refer 
tosome of them. In the case referred 
to above Asmatullah v. Forbes, Forbes, 
Campbell & Co. (1) it was held that the 
Karachi Ccurt had no jurisdiction to 
file an award under the Indian Arbitra- 
tion Act where the dispute related toa 


mortgage under which the properties 
mortgaged were situated in Lahore. 
That under s. 2, Arbitration Act, the 


provisions of that Act could not apply 
to the award and it could not, there- 
fore, be legally filed under the Act. 
Mr. Chandiram who appears for respond- 
ent No. 1 has attempted to distinguish 
the ruling on the ground that there 


already existed a mortgage i elween the 
parties tc the reference in that case, 
whereas, in the present case, there was 


no pre-existing mortgage any disputein 
connection with which was the subject- 
matter of arbilration. The distinction in 
my opinion does not affect the question. 
The point is, could respondent No. 1 have 
filed a suit in the Court of the Judicial 

(1) 152 Ind, Cas. 135; A IR 1934 Lah.652; 7 R.L 
248: 35 P L R 482. 

(2) 148 Ind, Cas. 73: A I R 1934 Sind 29. 
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Commissioner of Sind claiming what they 
claimed in the arbitration proceedings 


and what the arbitrator has awarded to 
them? They obviously could not, because, 
the claim to a lien on immovable pro- 
perty situated outside the jurisdiction 
of the Judicial Commissioner's Court 
would oust the jurisdiction of this Court. 
The caseof Srikrishna Khana v. Dhani- 
ram Aggarwal (2), to which reference has 
already been made was also relied on. 
The learned Advocate for respondent No. 
1 tried to distinguish this case on the 
ground that Rupchand, J. C. has distinctly, 
in his judgment in this case, found that 
no part of the cause of action arose 
within the jurisdiction of the Court of 
the Judicial Commissioner of Sind. No 
doubt there is this distinction but it does 
nut affect the question involved in the 
presentcase. The learned Advocate for 
respondent No. 2, has cited other rulings 
covering cases falling under para. 20, 
Sch. II, Civil Procedure Code. He has 
referred to Dakumal Ranoomalv. Khaju- 
mal Parumul (3), and tbe Privy Council 
ruling in Ramlal Hargopal v.Kishan Chand 
(4). I do not think it is necessary to 
refer to these cases. They relate to para. 
20, Sch. II, Civil Procedure Code, and 
turn on the special wording of that 
paragraph. ; 

The result is, that the objections must 
be allowed and the award filed in this 
case be ordered to be taken off the file. 
I do not allow any costs in this case as 
respondents No.2 are merely taking ad- 
vantage of a technical] flaw inthe award. 

D. Objections allowed. 

(8) 131 Ind. Cas. 182; AI R19s1 Sind 47;255 LR 
204; Ind. Rul, (1931) Sind 54. 

(4) 83 Ind. Cas. 531; AI R 1921 PO 95; 511A 72; 
20 N L R 83; 51 C 361; (1924) MWN 79:7 N Ld 62; 
19 LW 549; 34 MLT 62; 922A L J 386; 46M LJ 
628; 26 Bom. L R 586; 280 W N977;L R 5 A(P ©) 
216 (P 0). 


PATNA HIGH COURT 
Criminal Appeal No. 136 of 1934 
July 20, 1934 
CourRTNEYy-THxRELL, O. J. AND 
AGARWALA, d. 

URAON BHUMIJ— APPELLANT 
VETSUS 
EMPEROR—Opposire PARTY 

Penal Code (Act XLV of 1860), ss. 100, 302, 304— 
Private defence— Deceased assaulting accused's 
pregnant wife violently with a weapon —Accused 
giving blows on deceased and fracturing skull — 
Accused giving water and allowing deceased to 
return home—Conviction under either ss. 302 or 


z 
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84— Legality of— Right 
abused i 

A person armed with a weapon broke the door 
and rushed into the hut of the accused and assaulted 
the pregnant wifeofthe accused violently ; where- 
upon the accused came with an axe, struck the 
assaulter several blows but when the assaulter fell 
down, his skull having fractured, the accused gave 
him some water and allowed him to go home, 
whence he was carried to hospital but died on the 


of private defence, if 


way: 

Held, that the accused was justified in protecting 
his wife and had no intention to murder the deceased 
and that he had not exceeded the right of private 
defence and could not, therefore, be convicted either 
under s, 302 or s, 304, Penal Oode 


Or. A. from adecision of the Sessions 
Judge, Manbhum-Sambalpur, dated 
April 20, 1934. 

Mr. S. M. Gupta, for the Crown. 

Judgment.—This matter comes before 
us by way of a jail appeal. It was 
admitted on the ground that possibly 
due effect had not been given to the 
plea of self-defence raised by the appel- 
lant. The appellant, Uraon Bhumij together 
with his wife Ratuli were tried before the 
Sessions Judge of Manbhum Sambalpur 
on a charge of murder of one Dayal 
Bhumij, who is the chaukidar of village 
Pitki. It appears that he had settled 
some land with the appellant and his 
wife for the construction of a hut and 
that the appellant had constructed the hut 
aud a cowshed and lef. a partof the 
land as bari land on which was planted 
certain crops. The facts which have been 
found by the learned Sessions Judge, after a 
most careful and minute enquiry into the 
evidence, are now beyond dispute and it 
is clear that the story originally set up 
by the prosecution is untrue. 

The landlord Dayal Bhumij 
conduct was the subject of investiga- 
tion, had been quarrelling with the ap- 
pellant and his wife and was apparently 
anxious to re-gain possession of the land 
which he had settled with the appellant. 
The quarrel had lasted for several months. 
On the day in question the appellant was 
absent at some short distance from the 
hut and the appellant's wife, who was in 
an advanced stage of pregnancy, was 
throwing some rubbish out of the hut into 
a ditch near the bari land. Dayal Bhumij 
came to the place armed with some 
weapon, the nature of which has not been 
positively established, but possibly it was 
anaxe. He got enraged with the woman, 
abused her and chased her and she fled 
into the hut and closed the door, but 
Dayal broke into the hut, bursting the 
door open and began to assault her. She 


whose 
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Lore manifest signs of having been 
assaulted although the injuries on her body 
do not seem to indicate that the assault ` 
was grievous or they had been inflicted 
with a- cutting weapon. However she 
was abused by Dayal and  was:in 
a state of reasonable apprehension for her 
personal safety. At this moment the .ap-. 
pellant came in carrying an axe and with, 
that he violently assaulted the assailant:of 
his wife, struck him several blows on the 
head by means of which blows the skull 
was fractured. But itis obvious that the 
appellant had no intention of killing Dayal, 
because as Dayal afterwards explained 
when he had been knocked down on the 
ground the appellant suspended the assault, 
gave him some water and allowed him to 
escape and he did infact run back to his 
own house whence he was taken ultimately 
to the hospital and died on the way. 

Now the story told by the injured man 
in his dying declaration is of a very dif- 
ferent character. He gave a story which 
has been made the case of the prosecution. 
He said that the appellant would nct pay 
the rent, that hehad taken back the bari land. 
and had grown crops upon it and went with. 
some of his relatives to pull up the plants 
which had been grown, and at the moment’ 
the appellant came and made an entirely 
unprovoked attack upon him and then the 
appellant and his wife had seized him and 
dragged him into their house and both 
there viclently set upon him, until he was. 
beaten in a state of helplessness. This 
story, as the learned Sessions Judge has- 
shown, is utterly untrue for reasons which, 
for the purpose of this judgment, it is un- 
necessary to state, but with the findings of 
the learned Sessions Judge arrived at in a 
carefu] judgment we are in entire agree- 
ment. The Sessions Judge then began to- 
consicer whether or not the appellant was 
entitled to rely upon the plea of self-defence 
and came to the conclusion that the right of 
self-defence had been abused and that it 
was unnecessary for the appellant to have 
inflicted such severe injuries upon the de- 
ceased man. He therefore convicted. the ap- 
pellant under s. 204, Penal Code, and sen- 
tenced him to rigorous imprisonment for a 
term of seven years. 

To our minds the circumstances first of 
all clearly demonstrate that the right of 
self-defence did exist. The appellant had 
witnessed a violent . assault upon his wife 
who was in an advanced stage of preg- 
nancy, the door of the hut had been broken 
in by a violent man armed with a weapon. 
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In these circumstances one cannot be very 
nice in measuring the precise amount of 
injurv which « husband in that station of 
life might inflict upon his wife’s assailant. 
But to our minds the steps taken by the 
husband were steps to which no exception 
ought to be taken and he was entirely 
justified in what he did. Accordingly he 
cannot be convicted either under s. 302 or 
under s. 104. We therefore set aside the 
conviction and direct the release of the ap- 
pellant, ` 
D. woes Appeul allowed. 


PATNA HIGH COURT 
Appeal from Origina Order No. 321 of 
l 
November 9, 1934 
COURTNEY-T#RRELL O. J. AND 
Varma, d. 
Srimati BAUBESWARI DASI— JUDGMENT- 
DEBTOR— ÅPPELLANT 


versus 
PULIN KRISTA RAI—Decruz-Hoiper 
—RESPONDENT 

Bengal, -Agra and Assam Ciril Courts Act (XII of 
1887), s. 14—Regulation (XXXVII of 1855), s. 2— 
Santal Parganas Justice Regulation (V of 1885), s. 11 
— Santal Parganas~Suit more than Rs. 1,000 in 
value—Whether can be tried at a place different from 
headquarters— Practice prevailing in Santal Parganas 
condemmned, as irregular. 

A suit more tban Rs. 1,000 in value, by s. 2of 
Act XXXVII of 1855, is triable according to the 
general laws and not by the Special Regulations for 
administration of justice in the Santal Parganas. 
The practice in the Santal Parganas by which Sub- 
Divisional Officers invested with the powers of a 
Subordinate Judge often hold Court away from their 
headquarters is most irregular and is likely to lead 
toa failure of justice. The clear intention of the 
Legislature is that cases over the 31,000 limit should 
be governed by the ordinary law and practice applic- 
able io the other parts of the province 

A. from an order of the Subordinate 
Judge of Deoghar, dated November 24, 
1933. 

Mr. S. N. Bose, for the Appellant. 

Messrs. B, N, Mitter and N. N, Roy, for the 
Respondent. 

Courtney-Terrell, ©. J—This is an 
appeal ngainst an order of the Subordin- 
ate Judge of Deoghar in the Santal 
Parganas refusing to set aside 
a sale under O. XXI, r. 90 of the Code of 
Civil Procedure. 

On September 14, 1929, the appellant 
borrowed a sum of Rs. 6,100 by executing 
a mortgage bond in favour of the respond- 
ent hypothecating a house at Deoghar. 
On October 31, 1930, the appellant execut- 
ed another mortgage bond in favour of one 
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Jatindra Mokan Pal for a sum of Rs. 1,200 
and under this hond also the same house 
was hypothecated. On February 12, 1931, 
the respondent instituted a suit on the 
first mortgage bond claiming Rs, 7,114-4-0. 
A preliminary decree was passed in the 
suit on February 10, 1932, and it was 
made final on September 28, 1932, for a 
sum of Rs. 8,920 and odd. On Novem- 
ber 26, 1982, the decree-holder respondent 
started execution proceedings but the 
judgment-debtor objected to the valuation 
put on the mortgaged property which was 
to be sold. An Amin was, therefore, de- 
puted to inquire into the valuation and he 
valued the property at Rs. 6,100. Against 
this valuation the judgment-debtor came 
up to the High Court but her application 
was rejected summarily. The property 
was eventually sold on September 14, 1933, 
for a sum of Rs, 6,200. On October 28, 1933, 
a petition was filed by the judgment- 
debtor appellant under O. XXI, r, 90 to 
set aside thesale, and November 24, 1933, 
was fixed for the hearing of the applica- 
tion. The Subordinate Judge took up the 
matter on November 24, 1933, at camp 
Sarath a place which appear to be 23 
or 25 miles from headquarters (Deoghar). 
Although the lawyers of the parties were 
present, it appears that the parties them- 
selves were not present before the Court 
on that date at camp Sarath. The learned 
Subordinate Judge after hearing the law- 
yers rejected the petition to set aside the 
sale, 

It is not necessary at this stage to ex- 
press any opinion on the propriety or 
otherwise of the order under appeal in 
view of the important point of law raised 
by the learned Advocate for the appel- 
lant. He contends that in cases where the 
valuation of a suit was more than Rs. 1,000 
the Court had no jurisdiction to take up 
and dispose of such cases at a place 
different from the headquarters. In order 
to appreciate the force of this argument, 
one has to refer to the various enactments 
from time to time affecting the jurisdic- 
tion of the Courts in the Santal Parganas. 
The earliest Regulation is Act XXXVII 
of 1855, which introduced important changes 
in the administration of justice in the 
Santal Parganas. Section 2 of the Regula- 
tion makes it clear by its first proviso 
that 

“all civil suits in which the matter in dispute 
shall exceed the value of one thousand rupees shall 
be tried and determined according to the general 


laws and regulations in the same manner as if 
this Act had not been passed”, 
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The Bengal, Agra, and Assam Civil 
‘Courts Act (XII of 1887) originally 


“a known as the Bengal, the North-Western 


Provincés and Assam Civil Courts Act, 

- was enacted in 1887. Section 14 of this 
Act lays-down that 

` “the Local Government may, by notification in 
the official Gazette, fix and alter the place or 
Pere any Oivil Court under this Act is to be 
e 

and that 

` “all places at which any such courts are now 
held shall be deemed to have been fixed under this 
section.” 

There is no evidence before us that a 
Court of the Subordinate Judge was held 
at any place other than headquarters prior 
to 1887. Then comes Regulation V of 1893 
known the Santal Parganas Justice Regula- 
tion. In s.5 of this Regulation two classes 
of- Civil Courts have been recognised, 
namely, (1) Courts established under the 
Bengal, Agra and Assam Civil Courts Act, 
1887, and (2) Courts of Officers appointed 
by the Lieutenant-Governor of Bengal 
under s. 2 of Act XXXVII of 1855. The 
Court of a Subordinate Judge is one of 
the four classes of Courts constituted 
under s.3 of Act XII of 1887; and it has 
been provided in s. 11 of the Santal 
Parganas Justice Regulation, 1893 (Regula- 
tion V of 1893} that 

“nothing in ss 3, 5, 7 to 9 (both inclusive), 
12, 18, 19, 22 to 25 (both inclusive) 27 to 36 (both 
inclusive) and 40 of the Bengal, Agra and Assam 
Oivil Courts Act, 1887, shall apply to a QOourt 
established under that Act in the Santal Par- 
ganas.” 

It is significant that in limiting the 
application of Act XII of 1887, s. 11 of 
the Santal Parganas Justice Regulation 
V of 1893 does not includes. 14 of Act 
XIL of 1887 under which the place of 
sitting of Courts under the Act are to be 
fixed or altered. Now, the present proceeding 
ielated to a suit more than Rs. 1,000 in 
value, and by s. 2 of Act XXXVII of 
1855 was triable (according to the general 
lawe. and not by the special Regulations 
for administration of justice in the Santal 
Parganas). Therefore, whatever may be 
the position with regard to suits valued 
below Rs. 1,000, suits above that valuation 
in the Gantal Parganas are governed by 
Act XII of 1887. At one stage of the 
case we called for the assistance of the 
learned Government Pleader and also for 
a report from the learned Subordinate 
Judge who disposed of the matter under 
appeal. The learned Subordinate Judge 
has reported relying chiefly upon the long 
established practice prevailing in that 
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District that Sub-Divisional Officers in-. 


vested with the powers of a Subordinate © 


Judge often hold Court away from their 
headquarters and that this practice has 
never been objected to. 
nion the practice is most irregular and is 
likely as in this case to lead to a failure 
of justice. The clear intention of the 
legislature is that cases over the Rs. 1,000” 
limit should be governed’ by the ordinary ` 
law and practice applicable to the other 
parts of the province. The view taken‘ 
of the matter may give rise to some. iñ- 
convenience to the officers who are to 
administer justice in the Santal Parganas 
but, at the same time, we do not think 
that a wholesome provision of law should 
be ignored which might result in great 
hardships to the litigant public. 

We, therefore, set aside the order of 
the learned Subordinate Judge and allow 
this appeal and direct that the applica- 
tion under O. XXI, r. 90 of the Code of 


Civil Procedure be disposed of according | 


to law. The appellant is entitled to 
costs. f 
Varma, J.—I agree, 


N. Appeal allowed. l 


a et 


CALCUTTA HIGH COURT 

Oivil Rule No. 1408 of 1933 
April 20, 1934 i 
LorT-WILLIAMS AND: NASIM ALI, JJ. 
SRIGOBINDA CHOWDHURY— 


PETITIONER ae 


versus 
Maharaja RaoJOGENDRA 
NARAYAN RAY AND OTUERS— 


OPPOSITE PARTIES ee 


Bengal Patni Taluks Regulation (VIII of 1819), 
as amended by Bengal Act IV of 1933—85. 14-A— 


But in our’ opi-` 


Scope of—Effect, if retrospective—Application for. ` 


setting aside sale—If should be in writing—Cril 


Procedure Code {Act V of 1908), 3s, 115—Judge not < 


exercising jurisdiction vested by law—Revision, if lies. `~. 
Before amending Act, Bengal Act 1V of 1933, ther. . 


Patni Regulation, 1819, contained no 


the sale set aside by depositing the arrears of rent- 


even if the property was sold‘at a very inadequate ; 


price. The patnidar had to suffer this loss as a 
necessary evil. It wasfor redressing the evil that 
s. 14-A was added tothe Patni Regulation and as'it 


is a remedial provision it ought to be liberally con- : 
strued. The words used in thé Act, the conditions ; 
imposed onthe defaulting patnidar to pay five per | 
cent, of the purchase money as compensation tothe , 


purchaser and the object and purpose of the Act, indi- 


cate that the Act was intended to apply toall sales >» 
the sale. was , 
after. , 


held under the Regulation whether 
before the Act came into operation or | 


Jagodanund Singh v. Amrita’ Lal Sirear (1), Delhi 


Cloth and General Mills Oo, Ltd. v. Income - Tax, ` 


provisions `` 
which could enable the defaulting patnidar to have” - 
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Commissioner, Delhi (2); Colonial Sugur Refining Co. 
v. Irwing (3) and Municipal Council of Sydney v. 
Margaret Alexandra Troy (4), referred to. 

The application for setting aside the saleis not 
required by law tobe signed and verifiedby the 
applicant. 

Where a' Judge is bound to allow an application 
but: does not do so, he fails to exercise jurisdiction 
vested in him by law and hence his order is open to 
revision under s. 115, Oivil Procedure Code, 


C. R. from an order of the District Judge, 
Pabna, dated November 13, 1933. 

Messrs. Basak, Radha Binode Pal, Apurba 
Charan Mukherji and Indu Prokash Chat- 
terjee, for thé Petitioner. ~ et 

“Messrs... H. D. Bose and Bansari Lal 
Surkar, for, the Opposite Parties. l 


*-Nasim Ali, J.—This is a Rule calling 
upon the opposite parties to show cause 
why the order of the District Judge of 
Pabna -refusing the application of the peti- 
tioner for setting: aside a patni sale under 
s. 14-A, Patni- Regulation, should- not be 
set aside. The facts giving rise to’ the Rule 

are as follows : I 
“TA pami belonging to the petitioner was 
sold under the Patni Regulation at the 
instance, of the opposite party No, 1, the 
gamindar, on May 15, 1933, and was pur- 
Chased by the opposite parties Nos. 2 and 
3 for Rs. 16,000 ‘out: of which Rs. 4,000 
was. deposited on that day. On May 18, 
1933,.Bengal’ Aet- IV ‘of 1983 came into 
paration, By` this, Act the defaalting 
Patidar “was given, the fight of getting 
the-patni sale pët asidé on.-coaditions ana- 
légots, to those contained in s. 174, Bengal 
‘Tenancy Act and r. 89, O.. XXI, Civil 
‘Procedure Code. On May 22, the purchas- 
. ts “deposited the balance of the purchase 
inbney.” On June 13, 1933, the petitioners 
applied to the Vollector under the new 
provisions ‘which are now contained in 
s. H-A, Patni Regulation for setting aside 
‘tlie patnisale, The opposite parties having 
‘pbjécted to the petitioner's application, 
bhe Collector referred the matter to the 
‘District: Judge under s. 14 (a), él, 5 of the 
‘Régulation, The learned District Judge 
‘dismissed’ the petitioner's application on 
‘the grounds that the new. provisions con- 
_ fained in s, 14-A do, not apply to sales 
“Held before they came into operation. He 
“also held that the application of the peti- 
{tioner ‘under s. 14-A was not in orderin- 
:asmuch as ib’ was not signed and veritied 
-by the-petitioner. The petitioner thereupon 
-. moved this Court and obtained the present 

Rule on the following grounds : 
(a) ‘That the Court below has failed to 


153—39'& 40 
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exercise a jurisdiction vested in it by law 
in dismissing the application for setting 
aside the sale and in thus refusing to set 
aside the sale on the ground thats. 14-A 
of the Patni Regulation as amended by 
Bengal Act IV of 1933 had no application 
to the sale in question; (b) That in the 
absence of any law prescribing any partig 
cular form of application the Court below 
erred in holding that the application re 
quired signature of the applicant himself 
or verification by him and was wrong in 
saying that the same as made was irre- 
gular. 

The argument on behalf of the petitioner 
in support of the first ground consists of 
two parts: The first part is to the effect 
that the Bengal Act LV of 1933 simply lays 
down arule of procedure and there is 
therefore no presumption against its retros- 
pective operation. The second part is to 
the effect that even if the Act touches a 
righi in existence (assuming that the pur- 
chaser’s right to get complete title to the 
property on payment of the balance of the 
purchase money is a right in existence 
which has been touched), the language used 


‘by the Legislature, the conditions about 


the payment of 5 per cent of purchase 


‘money as compensation to the purchaser, 


the scope and object ofthe Act, indicate 
thai. the Legislature intended the applica- 
-tion of -the Act not only to sales held after 


-the new Act came into operation but also 
-to- sales held within 30 days from the date 
“when the new Act came into force. 


These 
two branches of the contention require 


separate consideration. 


In suppor: of the first branch of the 
argument reliance was placed upon the 
decision of this Court in the case of Jago- 
danund Singh.v. Amrita Lal sircar (1) in 
which the eifect of 3.174, Bengal Tenancy 
Act and s. 310-A, Civil Procedure Code of 
1952 on proceedings in execution pending 
at the time when those provisions of law 
came into operation was considered by 
this Court. it is truethat there are some 
general observations in that case which 
support the contention of the petitioner. 
The learned Counsel who has appeared 
to oppose the kule, however, contended that 
the sale in that case was held after the 
new provision came into operation and that 
the actual decision in the case must be 
taken as contined to sales held after the 
new Act came inbu force. In my opinion 
the general observations made in that case 
must be read along vith the facts of the 

(i) 22 0 767. 


306 


case In which the decision .was given 
and the point which had to he decided. 
The actual decision in that case, 
therefore, must be taken as confined to 
sales held after the new Act came 
into operation. In such a case the 
question whether the vested right of the 
auction purchaser is interfered with or not 
by the new provision for setting aside the 
sale on deposit of the money due dces not 
arise. In support of the second branch of 
the argument reliance was placed upon 
the following observations of their Lord- 
ships of the Judicial Committee in the case 
of Delhi Cloth and General Mills Co., Ltd. 
v. Income-taa Commissioner, Delhi (2), 
VIZ... 
“The principle which their Lordships must apply 
in dealing with this matter has been authorita- 
‘ tively. enunciated by the Board in the Colonial 
Sugar Refining Co. v. Irwing (3), where it ia in 
effect laid down that while provisions of a Statute 
dealing merely with matters of procedure may 
properly, unless that construction be tentatively 
inadwissible, have retrospective effect attributed to 
it, provisions which touch a right in existence at 
the passing of the Statute will not be applied re- 


trospectively in the absence of express enactment or 
necessary intendment,” 


Now by s. 2, Bengal Act IV of 1933 
the words ‘‘unless hemakes an application 
under s. 14-A” were added at the end of 
s. 14 of the Patni Regulation, 1819 It is 
not- disputed that s. 14 without the words 
added by the new Act would apply to all 
‘sales held either before the Act or after. 
The addition of the words by the new Act 
indicates that the Legislature intended to 
‘provide an additiona] remedy to all de- 
faulters. By f. 3 of the Act a new section 
viz., B. 14-A was added to the Patni 
Regulation. By s. 4 of the Act for the 
words in s. 15 of the Patni Regulation, 
viz., “BO soon as the entire amount of the 
purchase money shall have been paid by 
-the- purchaser at anv sale made under 
the Regulation” the following was substitut- 
ed, namely: 

“On the expiry of thirty days from the date of 
any sale made under this Regulation or if there has 
been a re-sale, within thirty days of the original 
sale, if the entire amount of the purchase money 
has’ been paid by the purchaser and if no applica- 
tion under s. 14-A to set aside the saleis pending” 

It. is clear from the sections of the 
amending Act that the words used are 
perfectly general. No distinction is made 
between the sale held before the Act and 
_ (2) 106 Ind. Cas. 156; A J R 1927 P O 2427: 541 A 
421: 40 W N13: 8P LT 791; £5 A LJ 964; 53 
M LJ818; 470 LJ1; 30 Bom. LR €0:1 LT 40 
Jah. l; 320 WN 237;54 1A421;29 PLR 3: 
(192) M WN 95; 27 L W179(P 0). 

‘8 (1805) A 0 269; 74 LUPO 


77, 21 T L 
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ihat held after. If the intention of the 
Legislature was that it should not apply 
to sales held before the Act it would be 
necessary to substitute for the wide 
and general words “sale held under 
the . Regulations,” “all sales under the 
Regulation” some such words as “sales to 
be held” or “hereafter held.” There is 
nothing in the new provisions which would 
justify such limitation and there is no 
rule or presumption which requires that 
general words should be so limited in 
their meaning: see in this connection the 
judgment of Viscount Haldane in Munici- 
pal Council of sydney v. Margaret 
Alexandra Troy (4). Again this new right 
conferied by s. l4-A' on the defaulting 
patnidar was created expressly on the 
condition that the purchaser at the sale’ 
must be paid five per. cent of the purchase 
money, which ordinarily would be a suffici- 
ent compensation, Turning now to the 
scope and object. of the new Act it appears 
that before this amending Act the Patni 
Regulation contained no provisions which 
could enable the defaulting painidar to 
have the sale set aside by depositing the 
arrears of rent even if the property was 
sold at a very inadequate price. The 
patnidar had to suffer this loss as a 
necessary evil. lt was jor redressing the 
evil that s. 14-A was added to the Patni 
Regulation and as it is a remedial pro- 
vision it ought-to be liberally construed: 
see in this connection thé observations in 
Jagadanund Singh v. Amarita Lal Sircar 
(d). The words used in the Act, the ċon- 
ditions imposed on the defaulting patnidar 
io pay five per cent. of the purchase money 
as compensation to the purchaser, the 
object and purpose of the Act, indicate 
that the Act was intended to apply ‘to 
all sales held under the Regulation 
whether the sale was before the Act camé 
into operation or after. The learned Judge 
was not justified in rejecting the‘applica- 
tion on the ground that s. 14-A was not 
applicable to the sale in the present case. 
The argument in support of the second 
giound is that tbere is no provision of 
law under which the application under 
s. 14-A must be signed and verified by 
the applicant. We are of opinion that the 
application for eetting aside the sale is 
not required by law to be signed and 
verified by the applicant. The petition 


Na 


was signed by a Pleader who was duly. 


authorised to file the application. 


(4) 107 Ind. Cas. 455; AIR 
J 248 (P O). 


There 
1928 P Ö 128;470 L 


a 


wr 
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is, therefore, no substance in this objection 
of the opposite parties. 

It was contended on behalf of the 
opposite parties that this Court could not 
interfere with the order of the District 
Judge under s. 115, Civil Procedure 
Code, even if the construction put upon 
s. 14-A by the District Judge be errone- 
ous. It was contended that such an 
_ error would be only an error oflaw. But 

if we are right in the view which we have 
taken about the operation of s. 14-A, the 
District Judge was bound upon the ap- 
plication of the petitioner to set aside the 
sale under that section and not having 
done so he failed to exercise jurisdiction 
vested in-him by law and consequently 
his order ‘is open to revision by this 
Court. The result, therefore, is that this 
Rule is made absolute and the order of 
the: District Judge dated November 13, 
1933, refusing to set aside the pitni under 
s. 14-A of the Patni Regulation is set 
aside. We direct that the sale of the 
patni be set aside as no other objection 
was pressed before us. We further direct 
that out of the money deposited by the 
petitioner, (a) a eum of money equal to 
one per ‘cent. of the purchase money be 
paid to Government for the purposes 
specified. in the second clause of s. 17; 
(b) a sum of money equal to the amount 
on account of which the sale has been 
made together with interest and all 
charges incurred in bringing the patni 
to sale be paid to the zemindar opposite 
party No. 1; and (c) a.sum of money 
equal to. five per cent. of the purchase 
money be paid to the purchaser at the 
pdini sale. We also direct that the pur- 
chase mdnev deposited by the purchasers 
be refunded to them. We further order 
that the Receiver appointed in this case of 
the defaulting patni, be discharged, subject 
to passing his accounts in the lower Court, 
In view of the facts and circumstances of 
the case, we make no order as to costs 
ener in this Court or in the Oourt be- 

ow. 
Lort-Williams, J.—I agre 


. D. Rule made absol 
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OUDH CHIEF COURT 
Second Civil Appeal No. 217 of 1933 
October 30, 1934 
Nanavutty AND Zita-uL-Hasan, JJ. 
SADA NAND AND OTHERS— DEFENDANTS— 
APPBLLANTS 
versus 
DAYA. SHANKAR SINGH AND ANOTHHR— 
PLAINTIFFS AND OTHERS— DEFENDANTS — 
RESPONDENTS 

Mortgage—Construction—Deed of further charge 
—Consolidation, doctrine of—Whether can be 
applied in India—Limitation — Whether can be 
pleaded against claim made by way of defence— 
Interest —Absence of provision in deed that interest 
will not be charged—Interest, if claimable—Genera 
principle of construction. 

Where a mortgage-deed not only purported to be 
a “rehannama bai bil wafa zar-i-mazid” and 
meationed at more than one place that the amount 
due on both the mortgages would be paid “badafa 
wahid,” (ina lump sum) andnot only bound the 
mortgagors not to transfer the mortgaged property 
in any manner until the amounts dueon both the 
mortgages are not paid but contained the following 
unequivocal clauses: “We the mortgagors will not have 
power to redeem the mortgaged property without pay- 
ment of the previous mortgage money and the amount 
of this mortgage ina lump sum”; [p. 308, col. 1] > 

Held, on a construction of the terms of the deed, 
that it was a desd of further charge. Ram Rattan 
Lal v. Aditya Prasad (1), Aditya Prasad v. Ram 
Ratan Lal (2) and Har Prasad v. Ram Chander 
referred to, Makhan Lal v. Kishun Lal (4 
distinguished, POIO 

The English doctrine of consolidation, namely, 
that the right can arise only when all the mort- 
gages were originally made by the same mortgagor, 
cannot be applied to India. [p.310 col. 1,] 

It isa settled rule of law tnat limitation cannot be 
pleaded against a claim made by way of defence. 
Rais-un-Nissa v. Zorawar Sah (6), referred to. [ibid.] 

A separate claim by the mortgagee on a bond 
whichis found tobea deed of further charge may 
be barred but the mortgagee’s right to the money 
due to him under that bond cannot be held to have 
been extinguished so long as his lien by possession 
lasts. Ram Rattan Lal v. Aditya Prasad (1) and 
Paras Ram Chaubey v, Sheo Dhan Pandey (7), 
relied on. [ibid] MENAK 

Where thereis no definite provision in a deed 
to the effect that interest would not be charged 
after the lapse of the period of nine years and this 
being so, from the mere fact that the deed fixes a 
period of nine years for re-payment of theloan, it 
cannot be inferred thatthe intention was that no 
interest would be charged after that period, The 
general principle of construction is that money 
borrowed on interest will carry interest till the date 
of re-payment of the principal unless the contract 
makes provision to the contrary. Mahadeo Prasad v. 
Dhiraj Singh (8), Gokul Prasad Pathak v. Goitri 
Prasad Singh (9) and Mathura Das v. Raja Narindar 
Bahadur Pal (10), relied on, [p. 310, col. 2.] | 8 

S. C. A. against an order of the District 
Judge, Unao, dated April 27, 1933, modify- 
ing that of the Additional Subordinate 
Judge, Unao, dated February 28, 1931. 

Messrs. L. S. Misra and Lakshmi Narain, 
for the Appellants. 


Mr. B. K. Dhaon, for tha Respondents, 


+ 


GA a 
Judgment:—This second appeal arises 
out ofa suit for redemption of a mortgage 
dated September 16, 1865, made by Het 
Singh and Musammat Mithana,predecessors- 
in-interest of the respondents, in favour of 
Thakur Prasad, predecessor-in-interest of 
the ‘appellants, for a sum of Rs. 200, The 
mortgage was by way of conditional sale 
and the property mortgaged was 1 biswa7 
biswansis 15 kachwansis and 114 anwansis 
of village Basdhana. 
The defendants-appellants, besides rais- 
ing some -pleas with which we are not con- 


cerned in this appeal, set up a deed of. 


further charge said to have been executed 
in Thakur Prasad’s favour on April 25, 
1679. 

‘The learned Subordinate Judge, who 
tried the case, held that the plaintifis were 
not entitled to redeem the mortgaged prop- 
erty ‘without paying the amount due on 
the deed of April 25,1579, and consequent- 
ly, made the decree in their favour ondi- 
tional on payment of Rs. 5,118-8-0 including 
Rs. .200, the amount of the mortgage of 
1865. The plaintiffs went in appeal to the 
District Judge who reversed the finding of 
the ‘learned Subordinate Judge in regard 
to the deed of April 25, 1879, and held 
that. the plaintiffs could redeem the mort- 
gage of 1565 without payment of anything 
in respect of the later deed. The defend- 
ants mortgagees have filed this appeal 
and the. question for determination is whe- 
ther or not the deed of Apfil 25, 1879, is a 
deed of further charge. 


“ We have read and re-read the mortgage 


deed of 1879 and considered the reasoning 
of the learned District Judge but we are 
definitely of opinion that it is a deed of fur- 
ther charge. The deed not only purported to 
be a“rehannama bai bil wafa zar-i-mazid”, 
and mentions at more than one place that 
the amount due on both the mortgages 
would be paid “badafa wahid” (in a lump 
sum)‘ and not only binds the mortgagors 
“ not’ to transfer the mortgaged property 
in'any manner until the amounts due on 
both the mortgages are- not paid. but 
‘cohtains the following unequivocal clause:— 
“Aur ham rahinan ko yeh ikhtiyar na hoga ke 
bila adai zar-i-rehn awal sabika wa zar-i-rehn haza 
ba dfa wahid ke jaedad marhuna ko fak-irehn 
kara saken (We the mortgagors will not have 
power to redeem the mortgaged property without 
payment of the previous mortgage money and the 
amount of this mortgage in a lump sum.)” 

It was argued that what the deed of 
1579 actually provided was that that mort- 
gage would not be redeemed without pay- 
ment of the amount dueon the mortgage 
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of 1865 and that as the -plaintiffs-respond- . 
ents were not suing for redemption of the’ 
later mortgage, the provisions contained in 
the deed of 1579 were not applicable: No, 
doubt the later deed does contain a 
clause to the effect mentioned but it also. 
contains the clause we have reproduced” 
above and that clause unmistakably leads | 
ns to the conclusion that the intention, was | 
that the mortgaged property could not be. 
redeemed without the simultaneous: pays, 
ment of.the amounts due, on both - the, 
mortgages. In view of this clause, which; 
does not appear to us to be capable of. 
any interpretation other than that which we” 
have put upon it, it is immaterial which’ 
of the two mortgages the thortgagors want 
to redeem. We are, therefore, perfectly’ 
clear in our mind as iq the cénstruétion.of 
the terms of the deed in question and‘ hold 
that the deed is a deed of further charge. 

The learned Counsel for the appellants, 
has 1eferred us to several ‘cases on’ the’ 
question of the construction of the deed in 
question but it is not necessary to refer 
to them as every document should be con- 
stiued by its own terms and wè have, 
already, come to the conclusion that ‘the 
terms of the deed in question show: itsto 
be a deed of further charge. We mayi. 
however, mention the case of Ram Ratan. 
Lal v. Aditya Prasad (1) in which-thetérms: 
of the later deed were very similar to-thoge 
of April 24, 1579, now before us. Taithat, 
case also the words “by way-of additional. 
debt” were used and it was also provided’ 
that “without the payment of this debt of, 
Rs. 2,500, principal and interest, 1 cannot. 
1edeem tle mortgaged willage.” It was. 
held by Hasan and Raza, JJ., that thé 
deed was a deed of further” charge. ` This 
case, went in appeal to their Lordshifs of 
the Privy .Council and the decision of this, 
Court was upheld, their Lordships remark- 
ah appears to them clear, when the subsequent 
deed is looked at, that the parties intended‘ that 
the original village should remain in the possession 
of the mortgagees until the second debt was paid 
off, and intended, therefore, that the property 
should be security for the debt.” [vide Aditya Prasad 
v. Ram Ratan Lal (2).] 

In the Allahabad case of Har Prasad v. 
Ram Chandar (3) in which asecond loan 


(1) 1)2 Ind. Cas. 48);5 O WN 178, A 1 R 1928 
Oudh 273; 3 Luck 459. 

(2) 123 Ind, Cas 191; 5 Luck +65; Ind. Kul. (1930) 
P 6175; ALR 1930 P O 176; (193U) A L J 646; 34 
CW N 625; 52 OL J 49; 32 LW 14; 7 OW N 700; 
59M LJ 342\P. 0). 5 

(3) 63 Ind. Cas. 750; 44 A 37; J9 A LJ 807; 3 U P 
L R (A) 139; Al R:922 All 174. 
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was taken from the mortgagee andit was 
stipulated that: _ : 

“When I shall redeem the mortgaged land Ishall also 
pay the said amount (the second loan) with interest 
at the stipulated.-rate and then the mortgaged prop- 
erty shall bé redeemed; without payment of the 
said sum the property shall not be redeemed,” 

‘it was‘held that the. effect of the second 
“bond was to create a further usufructuary 
‘mortgage on the property previously mort- 
gaged and that the mortgagee was entitled 
to retain possession of the property until the 
‘amounts secured by the two documents 
“were paid to him. 
‘We have been referred by the learned 
‘Counsel for the respondents tothe case of 
‘Makkhan Lal y. Kishui Lal, 74 Ind. Oas. 
320 (4) but ‘the facts of that case are 
clearly ‘distinguishable from those of the 
“present case. | 7 | 
-~ We now come fo.the other points raised 
‘on -behalf of the’ plaintiffs-respondents 
-against the appellants’: claim and which 
“found favour with the learned District 
Judge. The first is that the property mort- 
‘gaged by the deed’ of 1879 is different 
‘from that mortgaged in 1865. The deed 
! of 1865.. as already noted, mortgaged 1 
“biswa 7 dbiswansis’ 15 kachwansis 114 
anwansis of ‘villége Basdhana while the 
` deed of 1879 mortgaged not‘orily this prop- 


erty but also 1 biswa 7 biswansis 15 kach- - 


wansis 114 anwansis of Katri Basdhana. It 
is contended on behalf of the appellants 


“ that the latter property is actually: part of 


the former. and there is evidence on the 


“ řecord to support this-allegation. In the 
: copy of the villages wajib-ul-arz, Ex. A-17, 
“there isa note in, the very beginning that 
“in the previous settlement no separate re- 


“ Basdhana which was included in Basdhana. - 


.cord. was - prepared in regard to Katri 


- Bshibit A-19 is' a certified copy ofa list 


wi 4: 


- ‘other hamlets separately named. 


of villages showing that village Basdhana 
‘includéd under the same “hadbast” number 


not only Katri Basdhana- but .also two 


Moreover, 


- itis clear from the-record that though the 


mortgage’ deed of-1865 did not mention 


- Katri Basdhana separately from Basdhana, 


we t 


the parties treated Katri Basdhana as part 


of the mortgaged property. The certified : 


copy ofthe Revenue Court's decree dated 
December 1, 1869, Ex. A-4, shows that in 


` that year a suit for redemption ‘of the 


mortgage-of 1865 was brought by the origin- 


“al mortgagors and column 7 of the dec- 


‘. by. them in ‘their suit. 


ree shows that Katri was also ‘included 


) It may be men- 
tioned here that subsequent to the passing 


(4) 74 Ind. Cas. 320; A I R 1923 All 454, 
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of this decree, Het Singh and Musammat 
Mithana withdrew the mortgage money 
deposited by them in Court on the ground 
that as they had come to terms with the 
mortgagee they did not want to redeem 
the property (vide Ex. A-18 dated Septem- 
ber 29, 1870). Further, the khewat for 
1305F, Ex. A-25 shows Katri Basadhana 
to be not only in the proprietorship of 
the same persons who were proprietors of 
Basdhana but also to be owned by them 
in thesame proportion as Basdhana proper. 
It ‘is clear that though Katri land was 
specifically mentioned inthe deed of 1873 
it wasas a matter of fact included in the 
property mortgaged by the deed of 1865. 
The fact ofthe matter is that in 1865 that 
portion of village Basdhana which was 
subject to river-action was not demarcated 
and formed into a separate mahal “Katri 
Basdhana ”. 

The second point raised was that ‘the 
executants of the two deeds were not the 
same and that, therefore, the deed of 1879 
could not be said to be a deed of further 
charge. At first sight it is undoubtedly 
so, as while the deed of 1865 was execut- 
ed by Het Singh and Musammat Mithana, 
that of 1879 purports to have been exe- 
cuted by Maha Singh, Pahalwan Singh 
and Mohabbat Singh sons of Het Singh, 
but this does not, in our opinion, alter the 
nature of the deed of 1879. The pedigree 
given in the plaint is not disputed. by 
ihe other party and it shows that Het 
Singh had six sons, namely, Maha Singh, 
Pahalwan Singh, Mohabbat Singh (exégat- 
ants of the deed of 1879) Bhup Singh, 
Jodh Singh and Sumer Singh. The pedigtee 
further shows that Bhup Singh died issue- 
less and that the plaintiffs arethe descend- 
ants of Maha Singh.’ Jodh Singh and 
Sumer Singh also presumably died issue 
less as they are not shown in the pedigree 
as having left any issue. Maha Singh ap- 
pears to have been the eldést sonof Het 


‘Singh and so presumably the managér of 


family. The fact, therefore, that the later 
deed was executed by three of the’sons of 
Het Singh one of whom appears to have 
been manager of the family, cannot stand.in 
the way of the mort gagees claiming the bene- 
fit of the terms of the deed of 1879 especially 
when no plea on the point was ever raised 
by the plaintifis-respondents. Even, their 
appeal to the District Judge contained no 
suchplea. It may also be ‘noted: that in 
paras. 2 and 3 (f) of their plaint, the 


: plaintiffs themselves stated that they and 


defendants Nos. 4 to6 were the representa- 
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tives and reversionary heirs of the mort- 
‘gagors and the pedigree shows that the 
plaintiffs and the pro forma defendants 
Nos. 4 to thave all of them descended 
from Het Singh's three sons, who execut- 
ed the deed of 1879. Ina recent case in 
Harihar Bakhsh Singh v. Lachhman Singh 
(5) it was pointed out by a Bench of this 
Court that a news. 59-A has been incor- 
porated inthe Transfer of Property Act to 


the effect that 
“unless otherwise expressly provided, reference 
in this chapter to mortgagors and mortgageesshall 


be deemed to include reference to persons deriving . 


title from them respectively.” 

and it was held that if a fatherin a 
joint Hindu family executes a mortgage 
deed and that after his death his son, the 
then manager of the joint family executes 
another mortgage agreeing to repay the 
second loan along withthe first, then the 
two mortgages can be consolidated, asthe 
stipulation in the second deed for simul- 
taneous redemption would amount to a 
contract for consolidation. 

It was further remarked in this case that 
the English docrine of consolidation, namely, 
that the right can arise only when all the 
mortgages were originally made by the 
same mortgagor, cannot be applied to India. 
We are, therefore, of opinion, that there 
is no force in the contention that because 
the later deed of 1879 was executed not 
by the original mortgagors but by the sons 
of Het Singh, the deed of 1879 cannot 
operate as a deed of further charge. 

. The third point argued on behalf of the 
respondents is that a claim on the mort- 
gage deed of 1879 having become time- 
barred, the appellants-mortgagees cannot 
put forward any claim under it. This con- 


tention is,in our opinion, against the cor-. 


rect view of the law. In the case of Rais- 
un-nissa V. Zorawar Sah (6) it was remarked 


by a Bench of this Court that it is a- 


settled rule of law that limitation cannot 
be pleaded against a claim made by way 
of defence. In the case of Ram Rattan 
Lalv. Aditya Prasad (1), referred to above, 
jt was-also held that a separate claim by 
the mortgagee on a bond which is found 
to be a deed of further charge may be 
barred but the mortgagee’s right to the 
money due to him under that bond can- 
not be held to have been extinguished so 
long as his lien by possession lasts. The 
game view was taken by a Bench of the 


Allahabad High Court in the case of Paras 


(5) 149 Ind. Cas 543: 11 O W N 559, 
(6) 92 Ind. Cas. 675; 29 00118 8 OW- N 123;13 
Q hd 10; A TR 1926 Qudh 228. = 
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Ram Chaubey v. Sheo Dhan Pandey (7). 
We are, therefore, of opinion, thatthe ap- 
pellants-mortgagees’ claim inthis case can- 
not be defeated by reason of the fact that 
a suit on the mortgage deed of April 25, 
1879, if brought would be barred. by time. 
There now only remains one point more 
to consider and it is whether or not the 
appellants are entitled to interest on the 
mortgage of 1879. It was strenuously 
argued by the learned Counsel for the res- 
pondents that the deed of 1879 provided 
for payment of interest only upto nine 
years, the period fixed for payment of the 
loan, and that, therefore, the mortgagees 
cannot claim interest after that period. We 
find, however, that there is no definite pro- 
vision in the deed of 1879 to. the effect 
that interest would not be charged after 
the lapse of the period of nine years and 
this being so, from the mere fact that the 
deed fixes a period of nine years for repay- 
ment of the loan, it cannot be inferred 
that the intention was- that no interest 
would be charged after that period. .The 
Allahabad High Court have in -the case of 
Mahadeo Prasad v. Dhira) Singh (8), in 
which also there was a. mortgage by con- 
ditional sale which provided. for payment 
of the morigage money on a certain. date 
and there was no provision ag to interest 
post diem held that-on a suit for foreclosure 
brought some years after the expiry of the 
term ofthe mortgage, the mortgagee was 
entitled to claim -interest at the stipulated 
rate upto the date of suit. In a case of this 
Court also, it was held that the. general 
principle of construction is that money 
borrowed on interest will carry interest’till 
the date of re-payment-of the principal ùn- 
less the contract makes provision ‘to the 
contrary [ride Gokul Prasad Pathak v, Goitri 
Prasad Singh (9)! and this view is supported 
by the decision of their Lordships, of the 
Privy Councilin Mathura Das v. Raja 


-Narindar Bahadur Pal (10):- We -hold, 


therefore, that the appellants-mortgagees ~ 
are entitled to recover interest post diem. 

We allow the „appeal with costs and 
setting aside the decree of «the learned 
District Judge restore that of the trial 
Court. ox Pea NE 
N, , Appeal allowed. 

(7) 138 Ind Oas, 492: (1932) A b, J595; Ind. Rul. 
(1932) All 440;-A°I R 1932 All, 558. . 

(R) 77 Ina. Cas 122; 44 A 7725 20A L J75 AIR 
1923 All, 7 ; ` - 

(9) 100 Ind. Oas. 180; 40 W N1147. ` 

(10) 23 I A 138; 194.9, 1 Ọ W N 523; 3M L J214, 
7 Sar 88 “P: Cy). 4 De ‘ 
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. PRIVY COUNCIL 
- Appeal from the Rangoon High Court 
; October 29, 1934 ; 
-LORD ATKIN, Logo ALNEsS AND SIE 
bo SAADI Lat. 
DAWSONS BANK, LIMITED, AND OTHERS 
— APPELLANTS 
i versus 
-Tus VULCAN INSURANCE OOMPANY, 
LınITsD—RESPONDENTS 
_ Insurance—Policy—Misdescription. of premises 
- insured— Description in policy of ground floor walls 
Jas of brick —Hvidence showing that two-thirds of 
Uwas timber—Material misdes:ription, if constituted 
—Misdeseription in insurance policy--When can be 
said to he mate: ial— Question, whether misdescription 
is material or not, partly one of evidence and partly 
kan fact—Civil Procedure Code Act V of 1908), 
8. 3 Z 
--In a policy of fire insurance the property insured 
, was described as being constructed of brick walls 
and cement flooring in the ground storey, timber 
walls and flooring in the upper storey with shingled 
roof. ‘It was also described as being used as retail 
shop for hazardous and non hagardcus goodsin the 
: ground floorand above as dwellings. From the 
evidence it appeared that the back wall of the pre- 
mises was undoubtedly built of brick, and the front 
wall of the premises, so far as it can be said to have 
. been a wall at all, was, undoubtedly built of timber; 
it consisted of foldiag doors which were open during 
business hours. but which when closed formed a 
wooden wall The side walls, were’ partly of brick 
and partly of timber. They were partly of brick up 
to one-third oftheir length from the rear to the 
front, or of that part of the premises which consist 
of the back wall, and one-third ifthe side wall. 
The kitchens of the different shops and the latrines 
were built f.r the most part, as far as the latrives 


<“ were concerned, whollye of brick,' the kitchens 
_ being protected inthis way by having brick side 
walls and a brick back wall. But the rest of the 


side walls were of timber : 

. Held, that as the two outside lateral walls were as 
-to one-third of their length brick and as to two-thirds 
timber, it was a material departure from the actual 
description which was that all the ground floor walls 
were brick, Even if the lateral divisions which divided 
“up the building were of brivk right through from 
back tofront, in two cas3s.and made of corrugated 
iron-in respect of the other-two, it stull-left the descrip- 
tion of the building inaccurate, and it was inaccurately 
described ina matter which was material for in- 
surance purposes,’ and hence the insurer 
was not entitled to claim through the policy. 

_ By material misdescription in relation to an insur- 
ance policy is meant’ a misdescription’such as would 
affect the mind of a reasonable insurer either as to 


accepting the risk oras tothe premium which ha - 


would place upon the. risk. 

Whether a misdescription is material or is not, is 
partly a question of evidence, and also partly a 
question of law. 


‘Appeal from a judgment of the Rangoon 
High Court reported as 146 Ind. Uas. 360. 


Mr. A. Perrell, for the Appellunts. 


Messrs. R. Barrows, K. O. ‘and S. P. 
hambatta, for the Respondents, 
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Lord Atkin.—Thisis an appealfrom the 
High Court at Rangoon sitting in appeal, 
which reversed the decision of the Trial 
Judge in a claim brought by the appellants 
upon a policy of insurance against fire. 


‘The premises were situated at Moul- 


‘meingyun in Burma, The appellants were 


the mortgagees of the premises, who in 
accordance with the terms of the mortgage, 
had taken out a policy of insurance upon 
the mortgaged property. The particular 
policy was taken out with the respondents, 
the Vulcan Insurance Company, Limited. 
The premises had apparently atone time 
been insured in the Northern Assurance 
Company, but they had ceased to carry the 
risk, It was said that they had withdrawn 
from fire business in Rangoon; whether that 
is so or not, their Lordships do not know. At 
any rate, in 1929, the policy was taken out 
with the Vulcan Insurance Company, having 
originally been written by the Northern 
Assurance Company. The risk and des- 
cription of the property was, if 19 said, 
taken from the original policy with the 
Northern Assurance Company., It. is 
described as being ‘‘Three buildings, the 
property of the insured, situated at the 
corner of Strand Road, and Ferry, 
Monlmeingsun, Myaungmya District. Said 
buildings are constructed of brick walls and 
cement flooring in the ground storey, , tim- 
ber walls and flooring in the upper storey 
with shingled roof. Used as retail shop for 
bazardous and non-hazardous goods in the 
ground floor and above as dwellings.’ 


There was a fire by which the premises 
were totally destroyed in March 1931, and 
on a claim being made, after some delay in 
making uptheir minds, the Insurance Com- 
pany finally resisted the claim on the 
footing that there had been a material mis- 
description of the property. It is admitted 
that there was, in fact, a misdescription of 
the property, and the only question 1s 
whether the misdescription was a material 
misdescription, by which one would ordinari- 
ly mean a misdescription such as would 
affect the mind of a reasonable insurer 
either as to accepting the risk or as to the 
premium which he would place upon the 
risk. Whether a misdescription is material 
or is not, is partly a question of evidence, 
and also partly a question of law. 


In this case the learned Trial Judge said 
he was not satisfied that the misdescription 
was material, and the learned Chief Justice 
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and hie colleagues thought the misdescrip- 
tion was material. 

It is not very easy fo ascertain what was 
the exact condition of these premises, be- 
cause at one time apparently they consisted 
of only one building, and at another stage 
in the proceedings when a policy was taken 
out, they had heen divided laterally into 
three buildings, and their Lordships were 
told that at the time the fire took place 
they had been divided into five buildings, 
so that there were five shops and buildings 
overhead. But the question as to the 
number of buildings is not very material 
in this case. The question is whether the 
building was properly described as “con- 
structed of brick walls and cement flooring 
in the -ground storey”. It is admitted that 
it was not so correctly described, and the 
question, therefore, is whether that mis- 
description was material. 


Apparently the Burma fire companies 
have adopted for themselves a tariff, which 
has been put in evidence, consisting of the 
classification of buildings into four classes. 
Class I is: “Built of brick or stone, with 
hard roof”. Then there are classifications 
for that. Class II is: “Built of brick or 
stone with shingled roof”. Then it pro- 
ceeds: “Built of*brick-nogging or partly 
of brick, brick-nogging or stone and partly 


of timber, with hard or shingled roof.”- 


Class HTI is: “Built of timber throughout, 


with hard or shingled roof”; and Class IV . 


_is: “Built of brick, stone, iron, timber 
or timber with mat walls, and having a 
roof of thatch”. That classification is no 
doubt a classification for the guidance of 
the insurers against fire in Burma, and 


the parties who conform to it, namely the 


insurance companies or underwriters 
against fire are entitled, as far as their 
Lordships can see, to put their own cons- 
truction upon it, for the purpose of business, 
because it obviously is a classification 
which admits of some ambiguity.” 


Now the first question is what exactly 
was the nature of these buildings? There 
was the evidence of a surveyor, which 
seems to have been of a very unsatis- 
factory nature, because he went to the 
premises after the fire. He did not know 
them very well before, and if he did, he 
seems to have forgotten about them. He 
prepared a plan of the buildings, relying 
upon descriptions given to him, which 
appear to be inacctirate, and as both 
the Courts put on one.” side that plan, 
certainly their Lordships do soin consider- 
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But there was evidence 
of one man, who was the last witness 
called for the plaintiffs, who was the 
manager of Messrs. Dawsons Bank, the 
mortgagees, who described this building, 
and his evidence has been accepted as 
correct in all the Courts. From that it 
would appear that the back wall of the 
premises was undoubtedly built-of brick, 
and the front wall of the premises, so 
far as it can be said to have been a 
all, was undoubtedly. built. of 
timber; it consisted of folding doors which 
were open during business hours, “but 
which when closed formed. a wooden wall. 
The side walls, it is now quite clearly 
established, were partly .of brick ‘and 
partly of timber. They --were partly. -of 
brick up to one-third of their length from 
the rear to the front, or of that part of 
the premises which consist of. the. back 
wall, and one-third-of theside wall. There 
is no doubt that the kitchens : of: the 
different shops and the ‘latrines were 
built for the most part, asfar- as. bae 
latrines were concerned, wholly of brick 
and the kitchens being protected in this 
way by having brick side walls and 7a 
brick back wall. But ‘the rest of the: side 
walls were of timber. iat ae Ta 
In those circumstances the question 
arises whether or not this-is a material 
misdescription. : jos 
Two witnesses were called on behalf‘of 
the defendants, gentlemen ‘of experince: 


ing this matter. 


-one of them of very large experience and 


the other being a gentleman who had 
some experience in insurance -business, 
and not being connected with this parti- 
cular company, who said that in “their 
opinion this misdescription. was a material 
misdescription, because-in. their view -if 


“the premises consisted of one- wall being 


brick at the back and’ the, other three 
walls being timber, it. was..a building 
which they would have- classed: under 
Class IIT of the tariff, and ‘they’ would, 
therefore, have charged a higher premium 
on itthan if it had been putin’Class II. 

It appears to their Lordships, -as it 
appeared to thé Court of . Appeal, that 
that evidence must apply in common 
sense to a case where as to the remain- 
ing three walls, one was of timber and 
both the lateral walls were- as- to; two- 
thirds of their length timber. In sucha 
case it would. appear. that the danger 
would be. substantially. greater _if the 
building caught fire, because the two-thirds 
of the timber -fallitig down would “bring 
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down the superstructure above it, and 
there would be a most material question 
as tothe danger of fire in the first place, 


“and the amount of damage caused by 
"the firein the second place. 
z It appears to their Lordships, on the 


: footing 


that those two ‘outside lateral 


. walls were as to one-third of their length 


: all the ground floor walls were 


_ brick and as to two-thirds timber, quite 


impossible to resist the inference that 
that would be a material departure from 
the actual description, which was that 
brick. 
There seems to be some controversy as 


-to what the lateral divisions were which 
: divided up the building. Whether they 
‘were of brick, as this witness stated, 
<. Tight through from back to front, in two 


‘cases, and made of corrugated iron in 
respect of the other two, it still leaves 


- the description of the building inaccurate 


and it is, as appears to their Lordships, 


‘inaccurately described ina matter which 


. was ‘material for insurance purposes. 


“In those circumstances, it appears to 


their Lordships that the decision come 


for want of cause í 
-- plaintiff and defendants— No decision—Whether can 
-beres judicata in second suit, 


-toby the Court of Appeal was correct, 
` and their Lordships will humbly advise 
-His Majesty thatthe appeal should be 
: dismissed. The respondents 
the costs of the “appeal. 


must have 


NL. 
Solicitor for the Appellants:—Mr. J. E. 
Lambert. ` 


»-. Solicitors for the Respondents:— Messrs. 
| FP. Le Wilson & Co. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1441 of 1930 
ao o August 15, 1933 
© GUHA AND BARTLEY, JJ. 
JOGESH CHANDRA MUKERJEE— 
: PLAINTIFF—APPELLANT 


4 VETSUS 
RAI BEHARILAL MITRA BAHADUR 
AND OTHERS — RESPONDENTS 
Compromise decree—Collusive decree—Party, if 


_bound—Third party affected, if bound—Registration 


Act (XVI of 1908), s. 17 (11)—Compromise decree 
declaring rights of person in landin suit—Document, 


`. “if requires registration—Civil Procedure Code (Act V 


of 1908), s. t1—Sutt dismissed against some defendants 
of action—No issue between 


‘A party toa decree, even ifit were e collusive 


- ‘MeGree,is bound by it, and neither of the parties 
ga, 10 the compromise decree, 


even though it be 


, - collusive, can escape its consequence. [p. 315, col. 1,] 


coe 


Where a decree passed in terms of compromise 


“. evidenced by soleiamas ‘declares a howla right ina 
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suit land, in favourofa tenant, the solename does not 
require registration in order to be valid and operative 
in law and where the decree passed in terms of com- 
promise evidenced by solenamas declares in favour of 
a tenant, a howla right in land in suit as the solenama 
relates to the subject-matter of the litigation, it 
does not require registration to be valid and 
operative in law. [p 315, col. 2.] 

Where a suit is dismissed against some defendants 
for want of cause of action against them and no issue 
is raisedas between the plaintiff-and these defen- 
dants, there is no decision which can operate as 
res judicata in the second suit. [p 316, col. 1.] 


C. A. from the appellate decree of the Ad- 
ditional District Judge, Bakarganj, dated 
January 13, 1930. 

Messrs. Atul Chandra Gupta and Radhika 
Ranjan Guha, for the Appellant. 

Messrs. Jogesh Chandra Roy, Apurba 
Chandra Mukherjee, Manmathanath Das 
Gupta, Jitendra Nath Banerjee and Iswar 
Chandra Chakravarti, for the Respond- 


ents. 


Judgment.—This is an appeal by the 
plaintiff in a suit for recovery of posses- 
sions of the lands specified in Sch. (gha) 
and for confirmation of possession of the 
lands of Sch. (ga) of the plaint, 
on declaration of his title to the same. 
The plaintiff's claim in suit was based 
upon the solenamas in terms of which a 
previous suit, No. 63 of 1913, was disposed 
of as between the plaintiffs father and 
the two sets of landlords, representing 
the entire interest in the lands in suit. The 
contesting defendants, defendants Nos. 1, 4 
and 5 in the suit, resisted the claim of the 
plaintiff as made in the suit. Defendant 
No. 1 was the landlord, while defendants 
Nos. 2,4 and 5 were persons claiming to 
be in possession of the lands in suit, hold- 
ing the same under the landlords, The 
solenama on which the plaintiff's title was 
based, and under which the plaintiff claim- 
ed howla right in the lands in suit, were 
characterised by the defendants as docu- 
ments fraudulently obtained by-the plaint- 
iff's father; they were not acted upon 
and given effect to; and they would 
not create any howla right in favour of the 
plaintiffs father. It was asserted that the 
lands were in the landlord's khas possession 
and from 1295 B. S. defendants Nos, 4 and 
5 have been holding the same as tenants 
under the landlords. On the pleadings of 
the parties, various issues were raised for 
trial in the suit; and the most material of 
those issues for the purpose of this appeal 
are Issues Nos. 9 and 6 raised in the 


case: 
“Ts the solenama alleged to have been entered into 
in T. S, No. 63 of 1913 of this Court, betwéen the 
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plaintiff's father and the zemindar defendants, legally 
admissible in evidence in this suit? Isit bona fide, 
valid or binding between the parties? Is the suit 
barred by the principle of res judicata? 

The Court of first instance gave its deci- 
sion in favour of the plaintiff. The plaint- 
iff's howla right to the lands in suit was 
declared and the plaintiff was held en- 
titled to khas possession of schedule (gha) 
lands; and “his possession in regard to 
(ga) schedule lands was confirmed. On ap- 
peal by the contesting defendants, the 
decision and decree passed by the trial 
Court in favour of the plaintiff were revers- 
ed. The plaintiff's suit was dismissed by 
the Court of appeal below. The plaintiff 
has appealed to this Court. In view of the 
nature of the controversy between the 
parties it is unnecessary at the outset 
to refer to the facts and circumstances 
relating to the solenamas filed in Suit 
No. 63 of 1913, brought by the plaintiff's 
father against the landlords, the Chakra- 
barties, and against Hari Charan and 
Ledu, amongst others. The plaintiff's 
claim in that suit was based on osat howla 
and nimhowla right and it was asserted 
that the entry in the Record of Rights 
showing that the lands were the malik's 
khas lands was incorrect. The Chakra- 
barti defendants in that suit alleged that 
the lands appertained to a different estate 
altogether, thus denying the title of the 
landlord defendants in the suit. Hari 
Charan and Ledu, defendants Nos. 4 and 5 
in the present litigation were made de- 
fendants in the Suit of 1913, andas pro 
forma defendants on the allegation that 
they had manufactured a kabuliyat from 
a cosharer landlord. ‘The suit was dis- 
missed, so fur as Hari Charan and Ledu 
were concerned, on the ground that the 
plaintiff in Suit No. 63 of i913 had no 
cause of action against them. The plaintiff's 
suit so far es it was directed against the 
Chakrabarti defendants was dismissed, and 
the dismissal cf the suit against the 
Chakrabartis appears to have been finally 
upheld by this Court, on February 4, 1919. 
As has been already indicated, the sole- 
namas were filed in Court determining the 
rights of parties so far as the plaintiff and 
landlord. defendants in Suit No. 63 of 1933, 
were concerned. The howa right of the 
plaintiff in that suit was to be declared 
in the lands in suit. It was specifically 
stated in the solenamas that the lands 
“ghall continue to be in possession of the plaint- 
iff in Aowla rightunder the zamindar defendant." 
“It was provided in the solenamas that 


n separate kabuliyats were no} executed 
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the petition of compromise “shall be ope- 
rative against the plaintiff as a kabuliyat.” 
The trial Court in its judgment, dated’ Sep- 
tember 10, 1914, stated that’ the solenama 
will govern the plaintiff and defendants 
Nos. 1 to 3, representing zamindary in- 
terests at the time. It was distinctly 
mentioned that f 
“as regards defendants Nos. 1 tọ 3 it is ordered 
that the compromise made, be recorded and a de- 
cree be drawn up in terms of the same, so far 
as they relate to the subject-matter of this duit.” 
It may be mentioned in this connéction 
that the subject-matter of suit No. 63 
of 1913, so far as the lands claimed in 
the suit was the same as the subject- 
matter of the present litigation. A decree 
followed upon the judgment; and inthe 
decree drawn up in the suit which was 
signed on Sep'ember 18,. 1914, by the 
Subordinate Judge who tried suit No. 63 
of 1913, it was ordered that the plaintiff's 
osat howla and nim howla right be 
declared as provided by the solenamas: 
“The plaintiff shall remain bound by the terms 
of the solenamas filed by defendants Nos. 1 to 3." 
There were appeals to the District Judge 
and to this Court, directed against 
the decision of the trial Court, but there 
is no indication whatsoever in the judg- 
ments of the Appellate Couris that 
the rights of parties recognized by the 
solenamas between the plaintiff in, the 
suit and the landlord defendants, was 
challenged orcontroverted. The compro- 
mise between the parties concerned had 
been recorded by the trial Qourt, and 
there is nothing contained inthe judg- 
ment of the District Judge or io the 
judgment of this Court, which bears the 
interpretation that the compromise arriv- 
ed at by the parties was not to be 
treated as valid and binding, as between 
the parties to the rame. It is no doubt 
true that the terms of the compromise 
were not in accordance with the deci- 
sion of the Court, dismissing the plaint- 
iff's suit as against the Chakrabarti 
defendants. Keeping the above position 
in view could it be said. that the com- 
promise was not recorded and was not 
given effect to either by the District Judge 
or by this Court asthe final Court of appeal? 
In our judgment, m view of the fact that 
the compromise was 1ecorded in so-many 
words by the Court of first instance, in 
which it was filed and there being no- 
thing inthe judgmenis of the appellate 
Courts which inany way affected. the 
rights of parties s recognized. by the 
Jandjords in favoys of the plaintifs 


a 


. Thelearned Additional District 
‘has-characterised the solenama, in Suit No. 


1935 ` 
father, it could not be said that the com- 
promise was not recorded, and that it was 
not’ given effect to by the appellate Courts. 
The question of compromise being given 
effect to by the: “appellate Courts could 
not arise, seeing that the parties to the 
compromise did rot in any way attempt 


“to challenge the same. 


Jide 


63--of 1913 as “mere frauds,” 


and he has 
held that...they could not 


confer any 


‘title on Protap, the father ofthe plaintiff 
-in the present case. 


It appears to us that 


the. landlord defendants having suffered a 


“compromise decree to be passed 
‘No. ` 63- of 1913, by which he acknowledged 


poy. 


in Suit 


the title of the plaintifi’s father to the 


‘lands in suit in the manner mentioned 


: therein he could not be allowed to raise 


fraudulent, and it was not 


“may be taken to be well 


the question of the compromise decree 
‘being invalid or not binding on him. 
‘The Chakrabarti defendants were not 
bound by the compromise decree, and 
they are not parties tothe present litiga- 
tion; but as between the plaintif and 
the landlord defendavts the terms of 
-compromise must: be held to be binding 
and operative on the question of 
title of the plaintiff tc the lands in suit. 


` The compromise decree was not challeng- 


ed by’ any one, much less by the land- 
lord defendant at any previous stage as 
` established in 
‘this’ case to bein any way fraudulent ex- 


` cepting that in the course of argument it 


was sought - to be made out that the 
compromise was in fraud of third parties, 
and therefore invalid and inoperative. It 
established 
that a party to a decree, even if it were 
a collusive decree, was bound by it, 
and neither of the parties to the com- 


_ promise decree, even though it were col- 


f lusive, could escape its consequence. It 


“niay ‘be open to a third party affected 


BY, a collusive decree to 
"game, but not any 


challengsa ths 
parties to 
Case be- 


other 


‘the decree. In the 


-fore us the Chakrabarti defendants whose 


interest was affected by the compromise 
decree, are not the parties challenging the 
“same: "it is the landlord wh» entered into 
the’ compromise with the plaintiff's father, 
who wants to resile from if. As indicased 


“above, we aré unable to give effect to tha de- 


atone: raised: by the landlord defenian! in 


; the suit out of which this appeal has arisen, 


that the goq promisg cone in Suit No, 63 
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of 1913 was not binding and operative as 
between him and the plaintiff, 

The question of the effect of non-regis- 
tration of the solenamas filed in Suit No. 63 
of 1913, was raised, on behalf of the con- 
testing defendants in the suit. It was 
contended that a permanent tenure, in the 
shape of a howla could not be created in 
favour of the plaintiff by a solenama which 
was not registered. It is necessary to con- 
sider in this connection that the solenamas 
filed in Court relate to the subject-matter 
of the litigation in which they were filed; 
and a decree was passed incorporating the 
terms of the solenamas. If the decree re- 
lated to the subject-matter of the suit, as 
it undoubtedly did, it is difficult to appre- 
ciate how the solenamas required registra- 
tion in the matter of recognizing the title 
of the plaintiff to the lands in suit, asa 
howla right. The decree passed in the 
suit of 1913 did not operate to create a 
howla lease, but it merely declared the 
howla right in the lands in suit. On the 
recitals contained in the solenamas filed in 
Court there can be no doubt that there was 
no present demise; the lands were in the 
possession of the plaintiff in the suit, as 


_mentioned in the solenamas, and they were 


to remain in his possession as before. There 
was no permanent tenancy created by the 
solenamas; there was the pre-existing ten- 
ancy and ib was recognized by the landlord 
according to the decree passed by the 
Court which incorporated the terms of 
solenamas filed by the parties concerned. 
The decree passed in terms of compromise 

evidenced by solenamas filed in Court, ` 


_which related tothe subject-matter of the 


litigation, did not require registration to 
be valid and operative in law, and there is, 
therefore, no substance in the contention 
raised on behalf of the defendants that the 
solenamas creating a howla required regis- 
tration, and non-registration of the solena- 
mas made it impossible for the plaintiff to 
assert his title to the lands as appertaining 
to a howla. 

The plaintiff in the suit, has, in our 
judgment, succeeded in establishing his 
title to the lands, by virtue of the compro- 
mise decree passed in Suit No. 65 of 1913, 
and it was not open to the landlord defend- 
ants to question that title. The questioa 
was raised on behalf of defendants Nos. 4 
and 5 that the dismissal of Suit No. 63 of 
1913, so far as It was directed against 
them, operated as a bar tothe plauintitt’s 
claim in this suit, so far as they were 
concerned. The plea of res judicata appears 
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to have been raised on behalf of defendants 
Nos. 4 and 5. As has been mentioned 
above, the Suit No. 63 of 1913 was dismissed 
so far as those defendants were concerned, 
“for want of cause of action against them. 
- No issue was raised as between the plain- 
tiff in the suit of 1913 and these defend- 
ants, and there was no decision which 
could operate as res judicata against the 
‘plaintiff in the present suit. We are, 
therefore, unable to appreciate how the 
question of res judicata could be raised on 
behalf of defendants Nos. 4 and 5, seeing 
that Suit No. 63 of 1913 was dismissed s0 
far as they were concerned for want of 
cause of action. It appears, however, that 
‘defendants Nos. 4 and 5 claimed to be in 
possession of the lands in suit from 1298 
_ B.S., holding the same as tenants by virtue 
of settlement obtained from the landlords. 
. This part of the case requires investigation 
by the Court of Appeal below; and the 
case has, therefore, to be sent back to the 
lower Appellate Court for a decision of the 
question whether defendants Nos. 4 and 5 
had such a title in them to be on the lands 
in suit, as could stand in the way of the 
plaintiff's recovering possession of the same 
as claimed in the suit. 
In the result the appeal is allowed. The 
decision of the Court of Appeal dismissing 
the plaintiffs suit is set aside. The plain- 
tiff is held to have established his howla 
right. in the lands in suit as against the 
Jandlord defendants, and is entitled to a 
` decree to that extent, the plaintiff's howla 
‘right to the lands in suit being declared 
as a consequence of the decision arrived 
at by us on the question of title as between 
the plaintiff and the landlord defendants 
' in the svit. The case is remanded to the 
lower Appellate Court for decision on the 
question as to whether the plaintiffis en- 
titled to recover possession of the lands in 
suit from defendants Nos. 4 and 5. The 
decision on remand is to be given on the 
materials already onthe record. The ap- 
peal is allowed, the case isremanded. The 

plaintiff-appellant is entitled to his costs 
against the landlord defendants in the suit 
in all the Courts. Costs as between the 
plaintiff and defendants Nos. 4 and 5in 
the suit will abide the result on remand. 

Appeal allowed, 
D. Case remanded. 
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Oriminal Appeal No. 245 of 1933 
April 13, 1934 
FERRERS, J. ©. AND Aston, A. J. O. 
JUMO INDRIS AND OTABRS-—A PPELLANTS 
VETSUS 
EMPEROR—OPPONENT 


Penal Code (Act XLV of 1860), s. 15—0Order 
under s,110, Criminal Procedure Code (Act V of 
1898), if makes s 15 applicable—One ‘previous can- 


viction ten years old—Apolicability of s 75, 

An order under s. 110, Oriminal Procedure Code, 
eannot be used in order to bring an offender within 
the ambit ofs. 75, Penal- Code. | 

Section 75, Penal Code should not be used'iri &'case 
in which there is not on record to the discredit of the 
offenderanything more than one previous conviction 
and that already ten years old. 

Cr. A. from an order of the Additional 
Sessions Judge, Larkana. : 

Mr, A. P. Fonseca, for the Appellants, 

Mr. C. M. Lobo, for the Crown. - 

Judgment. -The facts ‘of - this appeal 
do not require elaborate discussion. They 
have been very clearly set out. by the 
learned Sessions Judge, and ‘we have no 
fault to find with what he has said on. this 
part of the subject. 

Cattle lifting had become very comuion 
in the village of Kazi Araf. The village 
people posted watchmen of their own, and 
they also appealed to the regular Police 


` to arrange for a patrol of the surrounding 


roads. On the night of April 8, 1933, a 
patrol of armed and mountéd -men: who 
had been detailed for this duty -happened to 
fall in with the watchman whom the village 
people had engaged for the same’ purpose. 
The whole party were upon the road when 
they were aware of the approach. of five 
buffaloes driven by three men. The Police 
lay in ambush and when the caftle came 
near enoughthey presented their carbines 
and ordered the rovers- to throw down 
their arms. Those arms, though rustic, 
were dangerous; though the robbers were 
only three, they were found -to be ‘carry-. 
ing one lorh, two hatchets and “four 
ghobatas. The cattle were carried to ‘the 
Police Station at Mehar where they were 
produced before the Sub-Inspéctor. Early 
on the following’ morning, a man named 
Ghulam Nabi, visited his cattlepen. which 
is about two miles from the village: of 
Kazi Arab. He found that the five buffaloes 
which should have been there had disappear- 
ed. He informed Sdjhro, a neighbour‘ and 
the two set out to follow the footprints. 
While they were thus engaged they learnt 
that the five buffaloes and ‘the- three 
tnieves had been seized and conveyed: to 
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the Police Station at Mehar. Ghulam Nabi 
and- Sojhro went to that Police Station; 
there they identified their five buffaloes. 
Un, this the three prisoners were placed 
before a Magistrate who committed them to 
the Sessions Court for trial on the charge 
of an offence punishable under ss. 379-411, 
Penal Code. Two of the three accused 
who were thus committed seem to have 
been somewhat unlucky. The case was 
one with which the Magistrate could have 
dealt in his own Court and he would appar- 
ently have disposed of it himself, but for 
a particular circumstance. One of the 
accused whose name is Din Muhammad 
issaid by the learned Magistrate to have 
six previous convictions, five of which are 
under s. 110, Criminal Procedure Code. 
The Magistrate rightly observes that for the 
purpose of s. 75, Penal Cade, what he calls, 
“the convictions under s. 110, Criminal 
Pioeedure Code” cannot be taken into ton- 
sideration. But he observes that they are 
at least evidence of the antecedents of the 
accused, and since the offence of cattle- 
lifting is very rife, this offender at any rate 
deserves more severe punishment than a 
_ Magistrate can inflict. For these reasons, 
the learned Magistrate committed all 
the-.dceused to the Court of Session for 
trial. * 

Itis not pretended that in this there is 
any technical defect. The three men were 
liable to be tried at one trial and they were 
liable also to be charged in the alternative 
forthe theft and for receiving or retaining 
stolen property. Inthe Sessions Court, how- 
ever, a definite distinction between these two 
offences ought to have been the outcome 
of trial. The conviction isin these words: 

“1 therefore convict accused Ghulam Nabi and 
Jumo under ss 379-411, Penal Code, and accused 
Dinu under as, 379-411 read with s. 75, Penal Code.” 

It would appear that the learned Judge 
has accidentalty overlooked the third clause 
of s. 367, Criminal Procedure Code. It is 
there laid down that when itis doubtful 
under which of the two sections an offence 
falls, the Cou:t shall distinctly express 
the same and pass judgment in the altern- 
ative. There isa second defect which the 
Advocate who argued this appeal believes 
himself to have discovered in the judg- 
ment of the learned Magistrate. He relies 
upon a case quoted in Kunj Lal v. Emperor 
(1). He has there found the following 
words; 


“I have repeatedly had occasion to point out that a 
previous conviction which teok place a considerable 


(1) 114 Ind. Cas. 719; AI R 1929 Lah. 278; 30 Cr 
LJ 376,30 P LR 52. . 
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time before a subsequent offence does not warrant 
the application of 8.75" | i 

The Report from which this judgment is 
taken is notto be found in any of those 
publications which can” be quoted as 
authority. It should be read subject to a 
second judgment of thesame High Court 
which will be found in Allah Din v. 
Emperor 106 I C 448 (2). The learned 
Judge there said: 

“I must however again repeat, as I have fre- 
quently had occasion to, that I deprecate the use of 
3.75, Penal Code, when the previous offence took 
place as much as twelve years before the present 
one and there is only one previous offence, I 
therefore consider that s.75 should not have been 


used at all inthe case, though technically no dout it 
could be used,” 


This is the true state of the propo- - 
sition. Section 75, Penal Code, is’ in these 
terms: 

“Whoever, having been convicted...... of an 
offence punishable under Ohap. XII or Chap, XVII of 
this Code with imprisonment of either description for 
8 term of three years or upwards...... shall be guilty 
of any offence punishable under either of those 
Chapters with like imprisonment for the like term, 
shall be subject for every such subsequent offence to 
transportation for life...” 

The prisoner with whom the learned 
Judge has dealt under s.75, Penal Code, 
is Din Muhammad. Strictly speaking, 
this Din Muhammad has against him no 
more than one cenviction. On May 5, 1923, 
he was convicted under s, 457-350, Penal 
Code, and sentenced to imprisonment for 
six months. Now, if this had been the 
only indication of bad character which 
was onrecord against Din Muhammad, we 
should certainly have deprecated the appli- 
cation to him of the very severe provisions 
of s. 75, Penal Code. We find, however, in 
this case, that orders under s. 110, Criminal 
Procedure Code have been passed against 
this same Din Muhammad no less than 
five times. An order under s. 110, Criminal 
l'rocedure Code is not correctly described 
as a conviction, and as the learned Magis- 
trate truly observes; such an order cannot 
be used in order to bring an offender 
within the ambit of s. 75, Penal Code. 
There is, however, on record against Din 
Muhammad one regular conviction under the 
provisions of Chap. XVII. By this cony.c- 
tion, which is admitted by the offender, the 
technical requirements of s, 75, Penal Code, 
are satisfied. It is no longera question 
whether the man is or is not guilty. The 
question now is, what should be the quantum 
of penalty imposed on him. On this 
subject Heaton, J., has used the following 

(2) 106 Ind. Qas. 448; 29 Cr, L J 32; 29 P LR 59;9 
A 1 Or, R 309 
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words in Emperor y, Ismail Ali Bhai (3): 

“The imposing of sentence is, within the wide 
limits allowed by the law, a matter of discretion; 
it is not a matter of proof. That is, it is a matter 
within the sphere not of evidence but of penology. 
Section 54, Evidence Act, isa part of the Law of 
Evidence, not a part of the penallaw. Itregulates 
what is relevant for the purpose of proof at the 
inquiry or trial, not what is relevant for the 
purpose of deciding whether 8 long or a short 
sentence should be imposed. Its purpose is quite 
plain: ordinarily evidence of bad character, including 
a previous conviction, is irrelevant to help to 
establish an accused person’s guilt. But the Law 
of Evidence does not define or profess to define 
those matters which a Oourt should consider in 
using its discretion in passing sentence. What 
those matters are to be, is largely left to practice 
and tothe common sense and knowledge of the world 
of the Court.” 


With these authorities before us, we are 
not prepared to say that the learned 
Judge has fallen into any positive error of 
law in making use ofs. 75, Penal Code, or 
of referring to orders passed against the 
offender under s. 110, Criminal Procedure 
Code. We are also aware that on 
many previous occasions we have exhorted 
the Magistracy in dealing with cases of 
cattle-theft not tobe misled by misplaced 
commiseration even when they have before 
them a first offender. Nevertheless, in 
this particular case, we should agree with 
the judgment already quoted from the 
High Court of Lahore. We should de- 
precate the use of s.75, Penal Code, in 
any casein which there is not on record to 
the discredit of the offender anything more 
than one previous conviction and that 
already ten years old. 

We think that in the present case, the 
learned Judge, although what he has done 
is not technically wrong, would never- 
theless have exercised a wiser discretion if 
he had not made use of s. 75, Penal Code. 
We propose therefore to reduce the sentence 
on Din Mubammad to a sentence which 
might have been imposed without the 
use of that section and we reduce it 
to one of three years’ rigorous imprison- 
ment. 

Against Ghulam Nabi there has been an 
order passed under s. 110, Criminal Proce- 
dure Code. This differentiates his case 
from the case of Jumo who appears, as far 
as has been ascertained, to have no previous 
convictions, and no orders against him 
under s. 110, Criminal Procedure Code. 
For a first conviction of cattle-theft we 
consider that a sentence of one year's 
rigoraus imprisonment will ordinarily be 
sufficient and we see no sufficient reason 


(3) 26 Ind. Oas. 995; A I R 1914 Bom. 216; 16 Cr. 
LJ 83; 39 B 326; 16 Bom. L R 934. 
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why any heavier penalty should: be inflicted 
upon Jumo. Ghulam Nabi is, however, .a-. 
bad character, and thisis a circumstance 
which justifies in his case a somewhat 
severer sentence. We therefore reduce-the 
sentences on all the three offenders: Jumo 
will suffer rigorous imprisonment 
for one year; Ghulam Nabi for eighteen 
months and Din Muhammad for three 
years. j . 


D. Sentences reduced. 


—— 


MADRAS HIGH COURT 
Second Oivil Appeal No. 524 of 1930 
April 10, 1934 f 
VARADACHARIAR, J. : 
SUBBAKKE SHETTITHI—P.taintirRF— 
APPELLANT : 
VETSUS ae , 
ANTHAMMA SHETTITHI—DEFENDANT 
— RESPONDENT A i 
Mortgage —Prior mortgagee decree-holder getting 
amount under decree—Whether bound to pay off 
sub-mortgages — Reimbursement, who can ‘clatim— 
Contract Act (IX of 1872), s 69—Existence of direct 


contractual relation between parties—S. 69, if can be 
relied. 

Where the first mortgagee decree-holder receives 
the amount under the decrees he would be bound to 
apply the requisite part of that amount in paying off 
the sub-mortgage created by him so as to beable 
to re-transfer the mortgaged properties to the second 
mortgagee or the mortgagor free of all burdens 
created by the first mortgagee, and’ any person, 
who to protect his interest in the property is com- 
pelled to pay the sub-mortgagee, has got sufficient 
locus standi to claim reimbursement from the defen- 
dant Bhagwati v. Banarsi Das (1), referred to. 
pom Khan v. Burtonath Singh (1), distinguish- 
é . 


lf there is direct contractual relation between the 


parties, there will be no occasion to rely upon s. 69, 
contract Act, at all. 


S.C. A. against the decree of the District 
Judge, South Kanara, in Appeal Suit 
No. 204 of 1928. ; 

Mr. K. P. Sarvothama Rao, for the Ap- 
pellant. ; 

Mr. B. Sitarama Rao, for the Respond- 
ent. 

Judgment.—The plaintiff became the 
owner of certain properties in-1925 by pur- 
chase from her father under Ex.F: At the 
date of this transfer, the properlies were-sub- 
ject tothe liabilities imposed upon them by 
the decree in O. S. No. 248 of 1917 in which: 
her father was defendant No. 3. That was a 
Buit by a sub-mortgagee and first mort- 
gagee and plaintiff's father was impleaded 
therein because he held a.second mortgage 
over the same properties. In 1915 the 
present defendant as assignee from the first 
mortgagee had filed O. 8, No. 52 of 1915 
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against the mortgagors and the plaintiff's 
father :s second mortgagee bui without 
impleading the sub-mortgagee. It is stat- 
ed that at that time the second mortgagee 
might’ not have been aware of the sub- 
mortgage, but it is unnecessary to speculate 
as to that matter. A decree was passed 
in O.'S. No. 52 of 1915 for the full 
amount of the first mortgage. The result 
in law would be thatthe first mortgagee 
decree-holder when he receives that amount 
would, be bound toapply the requisite part 
of that amountin paying of the sub-mort- 
gage so as to be able to re-transfer the 
morigaged properties to the second mort- 
gagee or the mor!gagor free of all encum- 
brances created by the first mortgagee. 


Before the decree amountin O.S. No. 52 
of 1915 was paid, the first mortgagee dec- 
ree holder seems tohave assigned that dec- 
ree to his daughter and when she took out 
proceedings in execution, the second mort- 
gagee*paid the «mount into Court on 
Juné 12, 1920. The terms of the assign- 
ment by the decree-holderto his daughter 
do not. appear and asno defence was put 
forwaid in this suit based on the fact of 
that assignment, I do not think it is neces- 
sary to pursue that matier further. I see 
no objectionto deal with the case on the 
footing adopted by the lower Appellate 
Court’ that the amount of first mortgage 
has been received by the defendant first 
mcrtgagee decree-holder whether as consi- 
deration for the transfer or through his 


daughter in the course of the execution. 


In either view his obligation to release the 
property from the sub-mortgagee can ad- 
mit of no doubt. 


-In the sub-mortgagee’scuit (O. 5. No. 248 
of 1917) the present defendant did not 
take any steps to satisfy that mortgage 
or the decree and the present plaintiff who 
had in the meanwhile become the owner 
of the property under Ex, I^., was obliged 
to satisfy the decree-holder by the execu- 
ticn of Ex. O., in 1926. She accordingly 
filed this suit in 1927 to recover from the 
defendant the amount which she was ob- 
liged to pay in discharge of the sub-mort- 
gage! She contends that both under law 
and under the terms of the decree in O. 
S. No. 52 of 1915 it was the duty ofthe 
defendant as first mortgagee to apply the 
amount received in discharge of the first 
mortgage to pay off the sub-mortgagee and 
as the plaintiff to protect her own interest 
in the mortgaged properties has been com- 
polled to pay off the sub-mortgage amount, 
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she is entitled to recover the same from 
the defendant. 

The lower Appellate Court has held that 
the plaintiff has no cause of action against 
the defendant, because, ` 


“long before the date of Ex, O, the defendant 
had been divested of all rigbts in the properties 
as the amount due to him under the decree in 
0, S. No, 52 of 1915 had been paid as long ago 
as 1920." 


This ground seems to me to be untenable. 
The liability of the defendant does not 
depend upon the continuance of his interest 
in the mortgaged properties, but upon the 
fact that when he received the full amount 
due under the first mortgage, he owed a duty 
towards all persons interested in the mort- 
gaged property, to free that property from 
the sub-mortgage which had heen created 
by the first mortgagee. Thishe has admit- 
tedly not done. 

The District Munsif put his judgment upon 
a slightly different ground, viz., that the 
right to insist upon the discharge of the 
sub-mortgage can be availed of only by 
the original mortgagors and not by the 
plaintiff's father or by the plaintiff. This 
again rests upon a misconception of the 
position. The right has accrued to the plaint- 
iff because she as the owner of the property 
at the date of Ex. C was put to the ne- 
cessity of discharging the decree in O. S. 
No. 248 of 1917 when in fact that debt 
should have been discharged by the de- 
fendant. The other ground assigned in the 
District Munsif’s judgment, viz., that be- 
cause the plaintiff’s father did not deposit 
the amount of the decreein O. S. No. 52 
of 1915 within the time fixed in the pre- 
liminary decree, he lost the right to insist 
upon the sub-mortgage being discharged 
by the first mortgagee is equally untenable. 
By comitting so to deposit, he no doubt 
left it open to the mortgagee to recover the 
amount by proceedings in execution ; but 
when the amount was so recovered, the 
first mortgagee decree-holder came under a 
legal obligation to pay therefrom the sub- 
mortgagee and any person, who to protect 
his interest in the property is compelled 
to pay, the sub-mortgagee has got sufficient 
locus standi to claim reimbursement from 
the defendant. 

It has been contended before me, on be- 
half of the respondent, that defendant 
No. 1 was not under any kind of contrac- 
tual liability towards the plaintiff or her 
father in this matter nor was he under a 
personal liability to discharge the sub-mort- 
gage and that therefore, a suit like the 
present cannot fall under s. 69, Contract 


_ 820 
‘Act. I am unable to agree with this con- 
‘tention. If there is adirect contractual re- 
lation between the parties, there will be 
no occasion to rely upon s. 69 at all, As 
explained already, the liability of the de- 
fendant to the plaintiff arises from two 
facts: one, that the defendant received the 
full amount of the first mortgagee decree 
from the plaintiffs father and yet failed 
to apply it in the manner required by 
law and by the terms of the preliminary 
decree, so as to release the property from 
the sub-mortgage and two, that by reason 
of her interest in the property, the plaint- 
iff has been obliged to pay off the sub- 
mortgage. In principle, I think the case 
is governed by the analogy of the decision 
of the Judicial Committee in Bhagwati v. 
Banarsi Das (1). The fact that the question 
there arose directly between the vendor 
and the vendee makes no difference for 
the present purpose, because in that case 
also the obligation of the vendor was one 
cast upon him by law, (îi. e.) by s. 55, 
Transfer of Property Act, to discharge un- 
disclosed encumbrances and their Lordships 
held that when the vendee was compelled 
to discharge such encumbrances in order 
to protect his interest in the property he 
was entitled to reimbursement onthe princi- 
ple of 5.69, Contract Act. 

Reliance was placed on behalf of the res- 
pondent on the decision of the Judicial Com- 
mittee in Nathu Khanv. Burtonath Singh (2). 
There, the position was different. The lia- 
bility of the second vendee in that case 
arose out of specific covenants in his pur- 
chase and their Lordships held that that was 
a matter between the vendor and the vendee 
and that the prior vendee of the same prop- 


erties could not avail himself of those coven- 


ants. On the very principle of the casein 
Bhagwati v Banarsi Das (1) the remedy of the 
first vendee when he was forced to discharge 
the encumbrances on the property would 
have heen against his vendor only and 
such a claim not being by itself a charge 
on the property it could not be enforced 
against the second vendee, unless of course 
the circumstances were sufficient to sup- 
port the invocation of the doctrine of sub- 
rogation. 

. I, therefore, hold that the decree of the 


(1) 108 Ind. Cas, 687: A I R 1928 P O98; 55 IA 
135; 50 A 371: 26 ALJ 550; 47 O L J 539; 30 Bom, 
LR $34; 32 C W N7053; 54 ML J 689,28 L W 150 


(P OC), 

(2) 66 Ind. Cas 107; A IR 1922 P C 176;:20AL 
J 301; 42 M L J 444; 26 C W N514; 35 O LJ 417; 
24 Bom LR 571; 15 L W 635; 0922) M W N 323 
(P 0), 
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Courts below is not right,. that. the same. , 
should be set aside anda decree passed . 
in favour of the plaintiff for Rs. 6s8-11-0, | 
as on the date of plaint with intereston , 
Rs. 618-10-5 at 6 per cent. per annum from , 
the date of plaint upto March 31, 1928, , 
and interest at the same rate on the 
aggregate amount from March 31, 1928, up : 
to the date of payment. The plaintiff will ; 
be entitled to costs throughout. d ee 
A.-D. Order accordingly. |, 


SIND JUDICIAL COMMISSIONER'S: “4 


COURT 
Criminal Revision Application No. 119 
of 1934 vs = 


August 10, 1934 tee ne highs 
Ferrers, J. O. AND O'SULLIVAN; A. J... >, 
AMIRBUX—ApPLICANT Se 

versus c "4 

EMPEROR-— OPPOSITE PARTI 

Criminal Procedure Code (Act V of 1598), s. 439— | 
Quashing of proceedings in limine by, High Court" 
Practice—Interference in pending cases, . . aes 
It is invariably the practice of the. High Oourtss 
to be very reluctant to quash proceedings imlimine.; 
It is undesirable that the discretionary powera. of: 
Courts should become crystallised, and it would - 

seriously impede the administration of justice if 
parties were encouraged to come to ‘the High Court + 
irom time to time before the completion ‘of a trial, 
Only in exceptional circumstances will the High, 
Court interfere in revision in pending cases.- To.” 
justify such interference would require. that on.” 
the face of the proceedings there should appear** 
some clear injustice requiring- immediate radréss.i 





Mr. Khemchand Sukkramdas, for’ the Api 
plicant. E EAN ME 

Mr. Partabrai D. ` Punwani, for, the-. 
Crown.. Tg ear oai 

Judgment.—The District Magistrate,~ 
Upper Sind Frontier, has held an inquirg; 
into a case in which a First-Class Magis» 
trate had passed an order. for discharge. 
After hearing arguments on both. sides. 
the District Magistrate came to the con- 
clusion that the First. Class ` Magistrate. 
had not properly appreciated the question 
involved and ‘had. erred in. discharging: 
the accused and he, therefore, | directéd. 
that a further enquiry into the case should 
be made by the Sub-Vivisional Magistrate, 


Kandhkot. We have been asked to take 
up this order of the District Magistrate-in: 
revision. ees 


Into the merits we do not propose to 
go. Jt has invariably been the practice. in 
this and other High Courts to be very 
reluctant to quash procedings in liminy 
It is undesirable that the discretionary 


y 
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powers of Courts should become crystallised 
and it would seriously impede the adminis- 
tration of justiceif parties were encouraged 
to come to this Court from time to lime 
before the completion of a trial: See 
Mahomed v. Mahomed (1). Only in excep- 


tional Circumstances will this Court 
interfere in revision in pending cases, 
Murlidhar v. Naraindas (2). To justify 


such interference would require that on 
the face of the proceedings there should 
appear some clear injustice requiring 
immediate redress: -Emperor v, Jiwandas 
(3). We find nothing of this kind in these 
proceedings and we, therefore, dismiss this 
application. | 

D. Application dismissed. 

l ; si 
j RTI fone AIR 1925 Sind 328; 26 Or L 
Ween re 205; AIR 1914 Sind 85; 16 CrL J 
hee 53 Ind, Oas, 492;-A I R 1918 Nag. 31; 20 OrLJ 
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_.,, PATNA HIGH COURT 
Appéal’ from Original Order No. 37 of 1933 
January 5, 1934 
Wort anp Varaa, Jd. 
KRISHNA PRASAD—DECRER-HOLDER — 
APPELLANT 
e versus 

PRATAP NARAYAN CHOUDHRY— 

J UDGMENT-DEBTOR— RESPONDENT 

Attachment—Money decree—Payment by instalments 
allowed—Security of property given by judgment-debtor 
— Default im payment of instalments—Sale of prop- 
erty without attachment— Procedure, propriety of. 

Where a decree-holder obtained a money decree 
and the .Court allowed payment by instalments 
the ‘judgment-debtor having given security of a 
certain property which was charged for payment 
of instalments, and on default being made in tbe 
payment, the decree holder proceeded to cell the 
property charged, without attaching the same: 

Held, that attachment was not necessary. Tata 
Tron: & Steel Co, Ltd. v. Charles Joseph Smith (i), 
applied. ; 

Appeal from an order of the Subordinate 
Judge, Bhagalpur, dated. J anuary Jt, 1933. 

Messrs. Parmeshwar Dayal and B. B. 
Saran, for the Appellant. 

Mr, N. N. Ray, for the Respondent. 

Wort, J.—The facts. of this: case so far 
as’ they-are material are not distinguish- 
able-from the case of Tata Iron & Steel 
Co., Ltd. v. Charles Joseph Smith (1), a de- 
cision to which I was a party. - 

The question in this appeal before us is 
whether attachment was necessary before 
sale. Shortly the facts were that a money 

1)124 Ind. Cas. 90; 8-Pat. 804; - e 108; 
In et (1980) a, hit 801; -A I R 1980 Pat, 108; 
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decree had been obtained, and payment 
by instalments was allowed by the Court ; 
security was given of a certain property 
which was charged for the payment of the 
instalments, The judgment-debtor was in 
default and the decree-holder, therefore, 
set about selling the property which was 
charged under the security bond. Several 
questions came up for determination by 
the learned Subordinate Judge in the 
Court below, some of which were decided 
in favour of the judgment-debtor, others 
decided in favour of the decree-holder, 
but the one question which is material was 
decided against him, that is to say, the 
learned Subordinate Judge held that 
attachment was necessary. 

Now in the case of Tala Iron & Steel 
Co, Ltd. v. Charles Joseph Smith (1), it was 
decided in precisely similar circumstances 
that attachment was not necessary and 
the relevant part of the judgment in that 
case on this point is to this effect : 

“The second point is that attachment is necessary 
preliminary to an execution proceeding. ‘Lhis is 
undoubtedly so; but we mustfind out a reason for 
the rule which requires a decree-holder to attach 
properties as a preliminary to taking execution 
proceedings.” 

Das, J. farther states that the reason was 
“to prevent an alienation and to make a 
particular fund available to the decree- 
holder”, and then goes on to point out 
that the property charged as security for 
the payment of tho decree makes the parti- 
cular property so charged available for that 
purpose and, therefore, attachment was not 


necessary. 
One of thedecisions referred to was the 
case of Subramanian Chettiar v. 


Rajeswara Sethupathi (2), which in- 
cidentally decided that this was a question 
under s. 47 of the Civil Procedure Uode, 
There have been a number of decisions on 
questions relating to this matter, one of 
which was in Aubhoyessury Dabee v. Gouri 
Sunkur Pandey (3), the other in Shyam 
Sundar Lal v. Bajpai Jainarayan (4+) and 
in Ambalal Bapubhai Gujarathi v. Narayan 
Tatyaba Bhosalle (5}. I refer to those de- 
cisions because one of the material ques- 
tions was whether in a case of this kind 
a separate suit was necessary, and in 
regard to that -point, there was a very 
considerable divergence of opinion in the 
High Courts, That is to be found in the 
Calcutta High Court as well as in the other 

(2) 43 Ind, Oas. 187; 41 M 327;6 L W 762; (1917) 
MW N 872; 34 M L J- Yi. 

(3) 22 O 859, 

(4) 30 O 1060; 7 O W N 914. 

(5) 51 Ind Oas 929; 43 B 631: 21 Bom L R 698, 
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High Courts in India. A further decision 
of the Calcutta High Court is in Gobinda 
Chandra Pal v. Kailas Chandra Pal (6). 
As I have I said, I make reference to these 
decisions merely to point out that there is 
a divergence of opinion, and had this case 
been of greater importance, it might have 
been necessary to refer it to a Full Bench, 
but in the circumstances, in my judgment, 
it would be sufficient to hold that the 
decision in Tata Iron & Steei Co., Ltd. 
v, Charles Joseph Smith (1), governs this 
decision and, therefore, we think that the 
decision of the learned Subordinate Judge 
to the effect that the attachment was 
necessary was wrong. 

The appeal must, therefore, be allowed 
with costs. 

Varma, J.—I agree. 


N. Appeal allowed. 
(6) 41 Ind Cas 73; 45 0 530. 





MADRAS HIGH COURT 
Criminal Revision Petition 
No. $9 of 1934 
Criminal Revision Petition 
No. 92 of 1934 
September 10, 1934 
. PANDRANG Row, J. 
A. M. RANGACHARIAR—PETITIONER 
VETSUS 


VENKATASAMI CHETTY—RESPONDENT 

Criminal Procedure Code (Act V of 1698), s. 41 3— 
Madras Local Boerds Act (XIV of 1120}, s. 149— 
Encroachmeni— Notice to remove—Prosecution for 
non compliance— Acquitial—Fresh prosecution after 
issuing fresh notice, whether lies—Construciion of 
penal Statutes— Construction against fresh prosecution 
for same matter, 

Failure to obey a notice issued under s. 169 ofthe 
Madras Local Boards Act, toremove or alter sn 
encroachmentisex necessitate rei continuous in 
character and a separate or distinct offence is not 
brought into being by the issue of a subsequent 
notice when that notice is by the same authority and 
tothe same person and relates to the same encroach- 
ment or contains the rame direction. Consequently 
when the Court bas once decided that there has been 
no failure to remove an encroachment and acquitted 
the accused, it would be illegalto makethe same 
person liable to te tried again for failure to remove 
the same encrcachment by issuing a fresh notice, 

Courts must generally deal in cases of doubt against 
any consiruction of a penal law which is patently 
oppressive to the subject and in favour of a construc- 
tion which isin accerd with the general policy of the 
Criminal Law which is to protectithe subject frcma 
fresh progecuticn after he bss been convicted or 
acquitted in respect of what is in substance ibe same 
matter. Moidi Becry v. Fresident, Talik Beard 
of Mangalore (2) and President, Panchayat Beard, 
Velgodbv Venkata Reddi (3), net followed. Ram- 
chandra Chetty v. Chatman, Municizal Counci, 
Salem (4), followed, 
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Cr. R. P. under ss. 435 and 439 of the’ 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the :udgment of 
the Court of the First Class Bench Magis- 
wa of Conjeevaram in B. C. No. 2419 of 
1933. 

Messrs. E. R. Krishnan and Mohammad 
Fazuliah, for the Petitioner. 

Mr. N. T. Raghunathan for Messrs. Sri- 
nivasaraghavan and Thyagarajan, for the 
Respondent. 

Order.—The petitioner contends that 
the order of the let Class Bench Magis- 
trate’s Court, Conjeevaram, dated October 31, 
1933, discharging the respondent is contrary 
tolaw. The petitioner admitted during his 
examination as P. W. No. 1 in that 
Court that “or the same offence the 
accused was charged in B. O. No. 378 of 
1933", and the order of the Court dated — 
March 8, 1933, which decided that case 
showed that the accused had been acquit- 
ted. The Court held that the accused 
was not liable to be tried again for the 
same offence in view of s. 403, Criminal 
Procedure Code, and the ruling 
reported in Ramanujachariar v Kailasam 
Iyer (1). ' 

Itis now contended that the offence is 
not the same because the subsequent com- 
plaint alleged a subsequent notice to 
remove the same encroachment; except 
that the notice in the present case bears a 

subsequent date, all the facts alleged in the 
present case are exactly the same as thore 
alleged in the previous case of the same 
year which ended in` acquittal. 

The question for decisicn is whether the 
jesue of a subsequent notice avoids the 
bar imposed Fy s. 403, Criminal Proce- 
dure Code. The question has been answered 
in the affirmative by Pakenham Walsh, J., 
in the two cases repotted in Moidi Beary 
v. President Taluk Board of Mangalore 
(2) and President, Panchayat Board, Velgode 
v. Venkata Reddi (3) after reviewing all the 
previous decisicns: It is clear, however from 
the Bench decision in Ramchandra Chetti 
v. Chairman, Municipal Council, Salem 
(4) that the point-now to be decided was not 
Cecided therein; on the other hand, it is 

(1) 87 Jnd. Cas. $68; 48 M 870; 11925) M W N 472; 
49M LJ 2&6; 26 Cr, 1. J 1049; AIR 1925 Mad, 3067; 
22 L W 738, 

(2) 128 Ind Cas 488; 36 L W 426; (f32)M W N 
632; Ind. Rul. (1932) Mad. 583;33 Cr, L J 626; (1932) 
Cr. Cas. 652; A I R1932Mad 535. 

(3) 128 Ind. Cas. 491; 56L W 429; Ind. Rul. (1932) 
Mad, 5&5; 33 Cr. L J 629: (132) Cr, Cas. 625; AIR 
1932 Mad. 537; (1972) M W N £60. 

(4) 96 Ind. Cas. 5( 0;j49;Mje€0; 50M L J 557; AIR 
1926 Mad 763; 27 Cr. LJ 948, 
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expressly stated therein that 

“if a prosecution had been instituted on the first 
requisition and had failed or not been pressed, 
other considerations might come in, but that ques: 
tion does not arise here,” 


There are conflicting decisions by Single 
Judges on the point, and I feel myself at 
liberty to act upon the view which com- 
mends itself to my judgment. The offence 
consists as laid down by the Bench in 
Ramchandra Chetty v. Chairman, Munici- 
pal Council, Salem (4) in the failure to obey 
the notice issued under s. 169 cf the Local 
Boards Act to remove or alter the encroach- 
ment; or in other words, it is the failure to 
remove or alter the encroachment specified 
in the notice that constitutes the offence; once 
there is such failure, the offence is complete, 
and failure to perform an act is ex necessitate 
rei, continuous in character. Another sepa- 
rate or distinct offence is not brought 
into being by the issue of a subsequent 
notice when that notice is by the same 
authority and to the same person, and 
relates to the same encroachment or con- 
tains the same direction. To hold other- 
wise would be to go against the spirit of 
the ancient maxim nemo debet bis vexari 
pro Eadem causa which is embodied in 
s. 403. I cannot bring myself to believe 
that it would’ be right or just, when the 
Court has once decided that there has 
been no failure to remove an encroachment 
and acquitted the accused, to make the 
same person liable to be tried again and 
again for failure to remove the same en- 
croachment, simply because the same au- 
thority hopes to get a different decision 
later on by issuing one notice after another. 
Otherwise, there would be no end to such 
prosecutions. The policy of the law relat- 
ing to this subject is clear; if a person 
has been convicted for failure to remove 
an encroachment, he is to be prosecuted 
again, not under sub-s. (1) of s. 207 of the 
Local Boards Act for failure to remove the 
same encroachment, but for ‘continuing 
breach” under sub-s. 2 of that section which 
provides an effective remedy. The necessary 
implication is that ifthe person has been 
acquitted he goes free altogether. Courts 
must generally lean, in cases of doubt, 
against any construction of a penal law 
which is patently oppressive to the subject 
and in favour of a construction which is 
in accord with the general policy ofthe crimi- 
nal law, which is to protect the subject 
from a fresh prosecution after he has been 
convicted or acquitted. in} respect of what 
is in substance the same matter. Even if 
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the question of law had to be decided other- 
wise, I would not have been prepared in 
the circumstances of the case to interfere 
in revision with the order of the lst Class 
Bench Magistrates’ Court. The Revision 
Petition is, therefore, dismissed. 

A. Petition dismissed. 


PATNA HIGH COURT 
Second Civil Appeals Nos. 649 and 650 
of 1932 
November 15, 1934 
JAMES, J. 

Babu BRIJ BILAS RAI AND OTAERS 
—APPELLANTS 
Versus 
SHEOLAGAN AND oTHERs— 
RESPODNENTS 

Landlord and tenant—Rent suit—Mere misdeserip- 
tion of property—Whether fatal to suit—Area found, 
in favour of tenant—Landlord, if should forfeit rent 
found to be due—Costs—Tender of correct amount 
duly made— Plaintiff in rent suit, if entitled to costs 
and interest. 

Mere misdescription of the holding in plaint is 
not necessarily fatal toa success in a rent suit, 
Where the holding described in the plaint is the 
holding as described inthe Kecord of Rights but 
with two plots omitted, from the fact that the ques- 
tion of what isthe correct area and rent of the 
holding has been decided in favour of the defend- 
ants, it does not follow that the plaintiffs-landlords 
must necessarily forfeit rent which is found to be 
due. Indu Bhusan Basu v. Jatindra Nath Roy (1), 
distinguished. 

Where tender of the correct amount due has been 
duly made by the tenants, the landlord is not entitl- 
ed to costs in the original suits nor to interest on 
arrears of rent. 


S.C. A. from a decision of the District 
Judge, Shahabad, dated February 6, 1932, 
reversing that of the Munsif, Arrah, dated 
March 31, 1931. h 

Mr. B, P, Sinha, for the Appellants. 

Mr. K. Sahai, for the Respondents. 

Judgment.—These are two second 
appeals arising out of two suits for arrears 
of rent. Each of the defendants is now in 
possession of one-half of what was original- 
ly a larger holding, each paying an annual 
rent of Rs. 23-14-9. The landlord described 
in each of the plaints a holding something 
smaller than that described in the Record 
of Rights, transferring four plots out of the 
two khatians toa third holding in respect 
of which he instituted a separate suit. 
The tenants asserted that their holdings 
were correctly described in the Record of 
Rights; and on this question of fact the 
District Judge of Shahabad by his ap- 
pellate decision has found in their favour. 
It necessarily followed from his decision 
that the third suil instituted on account of 
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the holding, said to consist of four plots 
taken out of the two khatians, had to be 
dismissed, since the learned District Judge 
found ihat no such holding existed, so that 
there could beno liability for rent for it. 
But the learned District Judge also dis- 
missed the two suits which were described 
as instituted in respect of the bulk of 
the area contained in each of the kaatians, 
on the.ground that as the suits were 
instituted in respect of part of the holdings, 
they could not be decreed. 

- Mr. Bhubaneshwar Prasad Sinha on 

behalf of the landlord-appellants argues 
that mere misdescription of the holding in 
plaint is not necessarily fatal to a success 
in a rent suit. In Indu Bhusan Basu v, 
Jatindra Nath Roy (1) the plaintiff's suit 
was dismissed on account of the mis- 
description of the holding; but in that case 
the misdescription appears to have been 
complete, that is to say, the defendant 
was not the tenant of the plaintiff for any 
part of the holding for which rent was 
claimed. In the present case the holding 
described in the plaint is the holding as 
described in the Record of Rights, but with 
two plots omitted. The question of what 
isthe correct area and rent of the holding 
has been decided in favour of the defend- 
ants; but it does not follow from this that 
the plaintiffs must necessarily forfeit rent 
which is found to be due. 

The decree of the lower Appellate Court 
will accordingly be set aside and these 
appeals will be allowed, with proportionate 
costs, to this extent: that the plaintiffs will 
obtain in decree for the principal amount 
of rent due at the rate shown in the Record 
of Rights, ‘namely Rs. 24-10-9 including 
cess. The plaintiffs are not entitled to 
cosis in the original suits or in lower Ap- 
pellate Court, nor to any interest on the 
arrears due, because it appears that tender 
of the correct amount was duly made by 
the defendants, so that although the 
plaintiff-appellants will be entitled to 
proportionate ccsts in these second appeals, 
they must bear the costs of the defendants 
in the trial Court and in the lower Appellate 
Court. 

N. Appeals allowed. 


(1) 114 Ind. Cas 14€; 32 OW N 244. 


ke aji f d` Eo CRS yo ee SIA D 
WOODWARD, LTD, V, YOUNG FRIENDS & 00; 


15810 

SIND JUDICIAL COMMISSIONER'S ' 

COURT ; 
Suit No. 238 of 1933 
July 10, -1934 
Loro, A. J, ©. 

Messrs. WOODWARD, Lro. —PLAINTIFF 

versus 

YOUNG FRIENDS & CO,—Dergnpants 

Civil Procedure Code (Act V of 1908), O. XX XIX, 
rr.1, 2—Injunction— Action for infringement of irade” 
mark ~ Consideration—Plaintiff taking action with 
reasonable promptitude—Balance of convenience in 
favour of plaintiff—Right of plaintiff to injune- 
tion, : 

In an action for restraining the defendants by’ 
injunction from selling certain products alleged to: 
be acolourable imitation ofthe plaintiff's products, 
the Court should be satisfied that there is a substan- 
tial question tobe investigated in the suit, that on` 
the facts before it, there is a probability that the 
plaintiff isentitled to relief, and then on which side, 
in the event of success, willlie the balance of incon- 
venience if the injunction does not issue. 

The plaintiff charged the defendants of imitating ` 
his trade-mark and applied for injunction under 
O. XXXIX, rr. 1 and 2, OQivil Procedure Code, 
A comparison of the get-up of the parcels con-. 
taining the products of the plaintifs and defend- 
ants, respectively, displayed a remarkable similarity 
which could scarcely be said to be accidental, 
The plaintiff tcok immediate action as’ scon 
as he became aware of the infringement with reason- 
able promptitude. It appeared thatifan injunction 
does not issue the balance of inconvenience will be 
against the plaintiffs ; : 

Held, that the plaintif was entitled to the Injunc-~ 
tion prayed for. 


Mr. Fatehchand Assudomal, for the’ 
Plaintiff, 

Mr. Dipchand Chandumal, for the Defend-' 
anis. 

Order.—tThis is an application under’ 
O. XX XIX, rr. 1 and 2, Civil Procedure Code, 
arising out of a suit in which the plaintiffs, 
the manufactures of Woodward’s Gripe 
Water, chargethe defendants, a firm of 
chemists and druggists at Delhi, with 
imitating the plaintiffs’ trademark and“ 
seek to restrain the defendants by injunction 
from selling and exposing for sale inIndia 
“an inferior, product named ‘Baby Water” 
withthe trade-mark of a baby ina circle.” 
A Rule nist was issued by my learned 
brother Mehta, A. J. C., on December 19, 
1933. I have heardthe learned Advocates 
for the plaintiffs and defendants who have’ _ 
in the course of their arguments referred: 
me to a number of affidavits in suppor: of. 
their respective contentions. ; | 

Now, the principles upon which in such 
actions Courts grant ‘or refuse an interim 
injunction are well established. The Court: 
should be satisfied that there is a substan- 
tial question to be investigated in the suit’ 
that onthe facts before it, there is a 
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probability thatthe plaintiff is entitled to 
relief, and then, on which side, in the event 
of success, will liethe balance of inconveni- 
ence if, the injunction does not issue. 

In the present case, it can hardly be 
disputed that the plaintiffs’ gripe water 
has been on the Indian market for a very 
large number of years. The defendants 
claim that their baby waterhas been in 
the market since 1930, and that they have 
registered their trade-mark in 1931. A 
number of documents have been referred 
tous supporting this contention. The date 
of registration cannot be disputed, but I 
am not satisfied that the defendants’ baby 
water drew any attention in the market till 
alittle before 1932 when the plaintiffs’ 
attorneys filed a prosecution against the 
defendants’ proprietor in the Court of the 
. Distriet Magistrate at Delhi under ss. 482 
and 486, Penal Code. A comparison of the 
get-up of the parcels containing the 
products of the plaintiffs and defendants, 
respectively, displays a remarkable simi- 
larity which could scarcely be said to be 
accidental. The shape, the size,the wrap- 


pers, the printed matter thereon and the, 


places where it appears, the central design 
ofa baby in a circle are ail matters which 
arrest attention, 

At the present stage I am not concerned 
with considering the relative merits of the 
contentions put forward inthe suit by the 
plaintiffs and the defendants. But what I 
have said above is sufficient without going 
any deeper into the matter to make if clear 
to me that in this action the plaintiffs have 
a substantial question which requires in- 
vestigation and that there is a probability 
that the plaintiffs will succeed in establish- 
ing the case put forward by them in the 
plaint. It has been argued that apart from 
all other considerations the plaintiffs are 


not entitled to the interim injunction sought ` 


by reason of laches, and a number of rulings 
have been cited in support of this conten- 
tion. On the facts, however, these cases are 
distinguishable. 

In Yoshimi Boshaka Kaisha, Lid. v. F.O. 
Dwarkadas Fatehchand (1), 
Judge was dealing with a delay ofover 
three years. The learned Judge held that to 


the knowledge of the plaintiffs the defendant _ 


had been using the trade-mark in question 
fora very considerable period anithvt tha 
plaiatiffs hid dons nothing foe mora thin 


three years “after thay were first apprisad ` 


-of the fact that their trade-mark was 


(L) 139 Tad Gas, 430; A I R 1933 Sin] 23,235 L R, 


835; Ind Rul, (1932) Sind 127, 
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being purloined.” In Beard v. Turner (2), 
the plaintiff had waited for two years. 
before filing his bill for an injunction 
though he had seen labels of the defendants 
exhibited publicly during that period: In 
Tssacson v, Thompson (3), it was held that 
the right to interlocutory injunction was lost 
by a delay in filing the bill of nine or ten 
months since the discovery of the user. In 
Escourt v. Escourt Hop Essence Co. (4), the 
delay extended from January 1874 till 
August of that year during which the 
evidence made it clear that the plaintiffs 
had full knowledge of the infringement 
of their trade-mark. . 

As I have stated above, in the present cage 
there is every reason to believe that the 
plaintiffs through their attorneys took 
immediate action by way of criminal 
prosecution as soon as they became aware 
of the alleged infringement. The question 
of delay in this case isnot to be decided 
with reference to the period between 1932 
and the date of thesuit, but on a considera- 
tion of the delay, if any, onthe part of the 
plaintiffs in taking their first step to arrest 
the action of the defendants This step 
ihe plaintiffs took at Delhi with reasonable 
promptitude, There remains the question 
of balance of inconvenience and in a case of 
this nature therecan be no doubt that if 
an injunction does not issue the balance of 
inconvenience will be against the plaintiffs, 
On these groundsI am of opinion that the 
Rule issued should be made absolute, I 
order accordingly. 

N. Rule made absolute, 

(2) (1896) 13 L T 748. 

(3) (1872) 41 L J Ob, 101. 

(4) (1875) 10 Oh. A 276. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 468 of 1930 
May 9, 1934 
VARADSCHARIAR, J. 
MUTHURAMAN CHETTIAR— APPELLANT 
versus 
ADAIKAPPA CHETTY AND OPHERS— 
_ RESFONDENTS 
Civil Procedure Code (Act V of 1998), O. XXII, 
of defendant—Legal re- 
presentatives brought on record—Death of legal 
representative—Heirs of deceased legal representative 
not brought on record—Validity of decree—Power of 
some of several legal representatives to represent 
estate—0. XLI, r.4, scope of. W 
Where, on the death of a defendant pending .the 
suit, his two sons were brought on the record as his 
legal representatives but one of them also subsequ- 
ently died and a decree was mada without implead- 


ing his legal representatives as parties and a suit 
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was instituted by a son of the deceased son for a 
declaration that the decree was null and void: 

Held, that the estate was sufficiently represented by 
the surviving son of theoriginal defendant who was 
on the record and the decree was not null and void. 

A difference has tobe kept in view, between cases 
in which the original party to the action dies and 
his legal representative is not brought on record 
though there may be others having common interest 
with him and cases in which one of several legal 
representatives brought in assuch during the pen- 
dency ofan action, diesand the estate continues to 
be represented by the remaining legal representa- 
tives. Whatever the position may be as regards the 
first group of cases, in the second group there is no 
lack of representation of the estate Theremaining 
representatives can as well represent the estate as the 
original group did. The principle applicable to 
this class of cases is to be gathered from those deci- 
sions which uphold the doctrine of representation 
of an estate by some of the heirs of a deceased person 
when such heirs are sued as defendants in the first 
instance. i 

Order XLI, r. 4, Oivil Procedure Code, can be 
invoked only in the case of appellants with 
a common defence in the lower Court and 
not in the case of respondents. Further, O XLI, 
r, 4 provides only for some of the appellants getting 
a} decision in favour of all persons having a 
common interest and has no application to or bear- 
ing on a case where the question is whether a decree 
can. be passed against a dead man, though there is 
another person on record with the same defence as 
-that of the dead man. 

[Case-law discuesed.] 

S.C. A. against the decree cf the Court of 
the Subordinate Judge of Sivaganga in Ap- 
.peal Suit No. 136 of 1928, preferred against 
the decree of the Court of the District Munsif 
of Sivaganga in Original Suit No. 281 of 
1917. | 


Messrs. T. M. Krishnaswamy Ayyar and 
x . S. Venkatarama Ayyar, for the Appel- 
ant. . 
Mr. V. Ramaswamy Ayyar,for the Res- 
pondent. 


Judgment.—This second appeal raises 
a point of processual law, namely whether 
the plaintiff can maintain this suit for a 
declaration that the judgment in A.8, 
No. 85 of 1924 on the file of the Ramnad 
Sub-Court and the proceedings subsequ- 
ently taken onthe basis thereof are null 
and void ‘asagainst him or whether his 
only remedy is to apply to the Oourt 
which passed that decree to vacate it. 
That appeal arose out ofa suit O. S. No. 
766 of 1918 on the file of the District 
Munsif’s Court of Sivaganga which at later 
stages by reason of transfer to different 
© Courts came to. be numbered as O. S, No, 
348 of 1922 and O. 8S. No. 412 
of 1925, the last being the stage after 
the remand consequent upon the appellate 
decision in A, S, No. 85 of 1924. That 
guit had been instituted by the present 
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lst defendant claiming a half. share in - 


- certain properties as against the 2nd defen- 


dant and one Muthuraman ‘Chetti, the 
grandfather of the present plaintiff. The 
District Munsif dismissed that suit but 
on appeal that decree was reversed and the 
suit was remanded to the Munsif’s Court 
for passing a final decree in plaintiff's 
favour. Even while the suit was pending 
before the Munsif in the first instance, 
Muthuraman Chetti, the then Ist defendant 
died and his two sons, viz. this plaintiff's 
father and another were brought on record 
as his legal representatives as defendants 
Nos. 4 and 3, When the matter was pending 
before the Appellate Court, the present 
plaintiff's father died in or about 1924. No 
legal representative was brought on record 
inhis place and the Appellate Court 
reversed the lower Court’s decree perhaps 
in ignorance of the death: The plaintiff 
now contends that the decree passed by the 
Appellate Court in reversal ofthe lower 
Court’s decree after the death of his 
father and without his legal representative 
on record is null and void as against him, 
The first Court dismissed this suit on the 
ground that the other son, i.e, the 3rd 
defendant in that suit who still continued, 
on the record of A. S. No. &5 of 1924 had the 
same defence as the plaintiff's father that 
toth of them had been represented by the 
same Vakil when the matter was before the 
Court of first instance, that this common 
defence was also urged before the Court. 
ofAppeal and that the case is governed 
by O. XLI, r. 4 of the Oode of Civil Pro- 
cedure according to which one of several 
plaintiffs or defendants may obtain -a 
reversal of the whole decree where it pro- 
ceeds op a ground common to all. In the 
opinion’ of the learned District Munsif, 
A. S.No. 85 of 1924 did not abate by reason 
of the plaintiff's father’s death. The lower 
Appellate Court has confirmed his decree 
buton somewhat different grounds. In 
the opinion of the learned Subordinate 
Judge the judgment passed by a Court 
even without a legal representative ofa 
deceased party is not a nullity and hence, 
cannot be set aside by a suit but the 
legal representative who has not had a 
hearing can claim re-hearing on the ground 
that he has been prejudiced. Reliance 
has been placed by the learned Subordinate 
Judge on Vellayan Chetty v. Jothi Mahalinga 
Iyer (1) in support of this view and also 
ona passage from Black on Judgments 
(1) 28 Ind, Oas 83; 39 M 386; 28 ML J 188; 2 L 
W 166; (1915) M W N 201. g ; f 
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cited in Goda Coopooramier v. Soondaram- 
mall (2). 

I may say at once that cases like Vellayan 
Chetty v. Jothi Mahalinga Ayer (1) have 
really no bearing upon the question now 
in dispute because where the decision is 
in favour of a dead man the position is 
different from a case where the decision 
is against the dead man. See Subramania 
Aiyar v. Vaithianatha Aiyar (3. As explain- 
ed in Thamarapalli Surya Narayana v. Go 
panajhala Joga Kao (4) the principle under- 
‘lying that class of cases is that a party who 
is alive and has been heard cannot take 
advantage of thé deathof his opponent and 
claim a re-hearing. Whether the death of 
any party does not wholly put an end to 
the jurisdiction ~of the Court to give judg- 
ment so far as he is concerned whether in 
his favour or against him, is a larger 
question that need not be considered here. 
Some cases seem to go that length: cf. Vis 
wanath Duyanoba v. Lallu Kabla,4 1nd. Cas. 
137 (5). k - 

The passage from Black on Judgments is 
no doubt of very wide import and putting 
boih cases on the same footing goes to the 
other extreme of holding the decision prima 
facie valid-in both cases. The tenorof the 
discussion in Goda Coopooramier v. Soon- 
darammall (2) would, however, show that 
the learned Judges were not prepared to 
go so far. They rest their conclusion 
upon the distinction between a case where 
the decision is in favour of a dead person. 
and acase where it is against a dead 
person. Though the passage from 
Goda Coopooramier v. , Sundarammail 
(2) has -been cited without comment in 
a decision of the Lahore High Vourt 
in Tota Ram v. Kundan (6), it seems to me 
impossible in view of a long line of authori- 
ty tothe contrary to apply the rale stated 
by Black in all its generality ia this 
country. 


As early as in Radha, Prasad Singh 
v. Lal Sahib Rai (7) the Privy Council 
observed that a. decree obtained after 
the death of 'a defendant cannot bind the 
representatives ofthe deceased unless they 
had been made parties to the suit in which 
it was pronounced and the same principle 
is re-affirmed by their Lordships in Wajid 


(2) 3 Ind, Oas. 739; 33 M 167; 6 M L T 271, 
(3) 31 Ind. Oas, 198; 38 M 622, 
. (4) 123 Ind, Oas, 607; A IR 193) Mad. 719; Iad. 
Rul, (1330) Mad. 3t3; 32 L W 647.. 
` (A) 4 Ind. Cas, 137;-11 Bom. L R 1070. 
(6) 112 Ind. Oas. 704; A I R 1928 Lah. 784, 
in 13 A 53; 17 I A 160; 5 Sar. 600 (PO). 
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Ali Khanv. Puran Singh (8); their Lordships 
observe atp. 273* that ‘where the appeal 
isheard in the absence of the legal repre- 
sentatives of the deceased respondent and 
the decree of the first Court is reversed ..... 
itis clear that the legal representatives 
of the deceased respondent against whom 
the appeal has abated cannot be bound by the 
appellate decree”. Much stronger and 
clearer Janguage has been used in several 
judgments of the High Courts in India 
among whichit is sufficient to refer to 
Subramania Atyar v. Vaithianatha Aiyar 
(3), American Baptist Foreign Mission 
Society v. Ammalanadhini Pattabhiramayya, 
48 Ind. Cas. 859 (9), Narendra Bahadur 
Chand v. Gopal Sah, 20 Ind. Cas. 506 
(10). In some ofthese cases the question 
arose in the course of proceedings in execu- 
tion of the decree and it was held that the 
decree isso far void as even to entitle the 
executing Court to refuse to execute it, 
That this is the true import of the 
Privy Council dezision in Radha Prasad 
Singh v. Lal Sahib Rai (1) is aleo the 


view taken in the case in Imdad 
Ali v. Jagan Lal (11), which is re- 
ferred to and followed in many of the 


later cases. See also Sripat Narain Rai v. 
Tirbeni-Misra (12). 

The other reason, stated in para. 2 of 
the lower Appellate Court's judgment, that 
proceedings taken by a Court even after 
the death of a party are not void so long 
as no application is made to bring the 
legal representatives on record is unintel- 
ligible. “If the learned Judge meant that 
so long as there is time to bring them on 
record, the statement may be intelligible 
even though it would not be correct. Anyhow 
that was not the fact in the present 
instance. 

Turning now to the reasons given by the 
District Munsif I must observe that his 
reasoning based upon O. XLI, rr. 4, Oivil 
Procedure Code, is not correct. There has 
been a difference of opinion as to whether 
this rule can be relied on by legal re- 
presentatives when their predecessors-in- 
title had actually been parties to an appeal 
but on whose death the legal representatives 
have not chosen to come on the record: 

(8 114 Ind, Cas 601,51 A 267; AIR 1929P 0 


53; 490 LJ 141; 33 O WN 318; 29 L W 423; (1929) 
M W N 220,(1929) AL J 8; 56M Ld 30k 
(PO. 
19) 42 Ind. Cas, 859. 
. ( 0, 20 Ind, Oas. 506. 

(1) 17 A 438. 

(tz) 45 Ind. Uas 21; 40 A423; 16 A LJ 727, 

# Page of 51 A,—[Bd.] . 
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ef. Chenchuramayya v. Venkatasubbayya 
Chetty (13) with Aminchand v Baldeo Sahai 
(14). Butit is unnecessary to consider 
that point here, for O. XUI,r. 4 can ke 
invoked only in the caseof appellants with 
a common defence in the lower Oourt 
and not in the case of respondents. Further, 
.O. XLI, r.4 provides only for some of the 
appellanis getting a decision in favour of 
all persons having a common interest and 
has no application to or bearing on a 
case lile the present, where the question 
is whether a decree can be passed against 
a dead man, though there is another person 
on record with the same defence as that of 
thedead man. 

I am however of opinion, that apart 
from the referenceto O. XLI, r. 4, the 
conclusion of the District Munsif is cor- 
rect, The positionin the present case was 
that the suit had been originally instituted 
against the plaintiff's grandfather as one of 
the defendants, and all that was required 
for the purpose of upholding the jurisdic- 
tion of the Court to deal with the matter 
to the end was that the estate of the 
grandfather should continue to be duly 
represented. As stated already, onthe 
death of the grandfather, his two sons 
were brought on record, that is, the estate 
was represented by two persons as legal 
representatives. The question for considera- 
tion is, when one of them dies and his 
legal representative is not brought on 
record, does the original estate that was at 
first represented by two persons as legal 
representatives and is lateron represented 
by one of them only cease to be represent- 
ed, for the purpcse of that litigation. If 
the answer is in the negative, the Court 
will undoubtedly continue to have jurisdic- 
tion todeal with the matter in controversy, 
whatever other remedies any person may 
have, on the groundthat he was interest- 
ed in the controversy but was not brought 
before the Court. Argument has accord- 
ingly been directed io this aspect of the 
matter and a number of cases have been 
brought to my notice. In dealing with 
these cases it seems to me, though Mr. 
Krishnaswami Tyer for the appellant main- 
tainsthe contrary, that ‘a difference has to 
be kept in view, between casesin which 
the original party to the action dies and 
his legal representative is not brought on 
record, though there may be others having 


(13) 146 Ind. Oas.26; A I R1933 Mad. €55; 38 L W 
978; 6 RM 203, 

(14) 151 Ind. Cas, 784; A TR 1934 Lah. 206; 35 P L 
RATRI 204, 
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common interest with him and- cases in 
which only one of several legal represen- 
tatives brought in as such during the 
pendency of an action dies and the estate 
continues to be represented by the, remain- 
ing legal srepesentatives. Whatever the 
position may be as regards the first group 
of cases, Tam of opinion that in the second 
group there is no lack of representation 
of the estate, that the remaining re- 
presentatives can as well represent the 
estale as the original group did and that 
the principle applicable to this class of 
cases is to be gathered from those deci- 
sions which uphold the doctrine -of repre- 
sentation of an estate by some of the 
heirs of a deceased person. when - such 
heirs are sued as defendants in the first 
instance. 


Some of the steps in’ the arguments 
bearing upon the above ‘question, are 
rendered doubtful by conflict of atithority. 
Some decisions put a very strict construc- 
tion upon the rules- in O. XXII and go the 
length of holding that unless all the legal 
representatives are actually on record, there 
can be no representation'at all and the 
whole decree. is void. See for instance 
Chuni Lal v. Amin Chand (15), 
Muhammad Hussain v. Inayat Hus- 
sian, 100 Ind, Cas. 418§(16). The pre- 
ponderance of authority is however in 
favour of the view that ‘there will be no 
abatement if at least come representatives 
are on record. See for instance Shil Dutta 
Singh V. Shaik Karim Bakhsh:(17) and 
Begam Jan v. Jannat Bibi (18); see also 
Ramanathan Chettiar v. Ramanathan 
Chettiar (19). Apart from the provisions 
of O. XXII, the question whether in any 
suit, an estate can in the first instance 
be represented by somé of the heirs entitl- 
ed thereto in the absence of other heirs, 
has often come up for consideration and 
the preponderance of authority is in favour 
of the: view that, in the absence of fraud 
or collusion, the representation by some 
of the heirs will be sufficient representa- 
tion. See Kadir Mohideen Markkayar v, 
Muthukrishna Ayyar (20), Garudasami v. 


(15) 142 Ind. Cas, 619; A I R 1933 Lah. 256; 34 P L 
R il: Ind. Rul. (1933) Lah. 236 
x 100 Ind. Cas 418; A I R1927 Lah 94; 28 P G 
| i : 


(17) f9 Ind, Cas, 280; 4 Pat. 324 AIR 1925 Pat, 
55); 7P LT 188. : 

(18) 98 Ind Cas*612; 7 Lah.. 438; AIR 1927.Lah. 
6; $8-P L R287. ` - i 3 

(19) 117 Ind. Cas. 705; 30 L W 995'at p, 1007; AIR 
1929 Mad. 275. i 

(0) 26 M230; 12M L J 338, 
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~ Annamalai (21) Abdulla Sahib v. Vageer 
Beevi. Ammal (22), Jehrabi v. Bismillabi 


_ what the effect 


(23). Much the same reasoning has been 
imported even in ibe construction of pro- 
visions of the old Code corresponding to 
O. XXIL in the judgment of this Court in 
Musala. Reddi v. Ramayya (24). 

In Sripat Narain Rai v. Tirbeni Misra 
(12) the Court left the question open, as to 
of representation of the 
estate by other persons might be. 
It . contented itself with saying 
that for the purpose of execution against 
the legal. representatives of the deceased 
persons, there was no executable decree, 
because the predecessor had died before 
the:decree was.passed. 

I am unable to agree with Mr. Krishna- 


_.Bwami Ayyar’s contention that the omission 
‘to: bring on record the legal representative 


of the 4th defendant in A. B. No. 85 of 1924 
..made-the estate of the deceased Muthu- 
raman Chetti (1st defendant) unrepresented. 
it is not necessary for the purpose of this 
case to say whether it is sucha complete 


ii kera a Ki, as io preclude the plaintiff 


AS. No. 85 of 1924, by 


even from. seeking to re-open the decree in 
appropriate pro- 
ceedings in.the Court which passed that 
decree. It is sufficient to- say that itis 


` mot a easeof such non-representation as 


would entitlethe - present plaintiff to treat 


+: hat .decree as null and void. In this view 


7 wh costs. 


p 


fa 


a 
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the second appeal fails and is iomp 


Appeal Tonei. 

as 107 Ind. Cas, 805; A I R 1927 Mad. 1071. 

(22) 117-Ind. Cas. 138: AIR 1928 Mad. 1199. 
Bs 60 Ind, Cas. 758; ’26 Bom. L R 375; A I R 1924 
Bom 

eu 93 "M.125, 


MADRAS HIGH COURT - 


. Civil Revision Petition No. 1423 of 1933 


September-26, 1934 
< PAKENHAM WALSH, J. 
SUBBAYA MANIYAGARAR—Putrrionsn 


i KANDASWAMI (ANOR) AND ANOTAER— 
RESPONDENTS 

Hindu Law—Partition—Suit by minor sons against 
: father for partition—Inherent power of Court to 
direct father to pay maintenance to sons pending 
suit Civil Procedure Code (Act V of 1998), s. 151, 
S Where" in a pärtition suit instituted on behalf of 
minor ‘sons’ against their father an application was 
made for an order directing the father to pay a 
certain sum of money into Court for the mainten- 
ance of the minors pending suit and. it appeared 
that the father had for some years before the suit 
neglected to maintain them : 
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Held, that the Court had inherent power to make 
such an order in the interests of justice. Gopal 
Saran-Narain Singh v. Sita Debi (1), Ayyana Mup- 
panar v. Niladakshi Ammal (2) and Bhupal v 
Ene 13), referred to. 

C. R. P. unders .115 of Act Vof 1908 
and s. 107 of the Government of India 
Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Dindigul, dated September 2, 1933, and 
made in I. A. No. 151 of 1933 in O.S. No. 6 
of 1923. 

Mr. Ch. Raghava Rao, for the Petitioner. 

Mr. C. A. Seshagiri Sastri, for the Res- 
pondent. 

Judgment. -This Revision Petition 
arises outofa maintenance order passed 
by the lower Court in a partition suit. The 
suit was brought by two minors with their 
mother as guardian for partition against 
their father being members ofa “joint 
family. The written statement admitted 
that the plaintiffs were lst defendant's 
children and also admitted that the pro- 
perty was joint family property. 

Tt isnecessary in order to understand 
the order to see the circumstances under 
which it was passed. The suit was filed 
in July 1932, and the first issue was whe- 
ther it is maintainable, the Ist defendant 
contending that it was not in the interests 
of the mincrs to have a partition. It is 
admitted that the plaintiffs left their 
father as long ago as 1928 with their mother 
and the lst defendant's allegation is that 
the mother is an unchaste woman. From 
that date up to now the Ist defendant has 
made no attempt to get back the minors for 
himself and apparently he has married 
another wife. Under these circumstances 
when the suit had been dragging on for a 
year, apetitionwas put in under s. 151, 
Civil Procedure Oode to direct the Ist 
defendant to deposit into Court Rs. 45 
every month by way of maintenance for the 
plaintiffs and their mother. The income 
of the estate was there said to be Rs. 1,000 
and there was no denial of the estimate. 
But in the counter the Ist defendant 
professed his willingness to take the 
minors and maintain themif they went to 
him. The order of the lower Court is very 
brief and I shall quote it in full.— 

“It is necessary that the minor plaintiffs should be 
maintained which is not done by their father, the 
first defendant. They are admittedly entitled to two- 
third share inthe family properties. What are the 
family. properties may have to be determined in the 
suit. But there can beno question of the father's 
duty to maintain his.minor children irrespective 
of any property. I therefore fix Re, 25 per mensem 
for their maintenance which ghall be paid iato 
Court from this month.” 
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It is against this order that this Revision 

Petition is filed. 

Although the petition asked for mainten- 
ance for the mother also the order does 
not award her any maintenance. It would 
appear, however, that in the decree she 
has been included. The decree is not one 
of the matters which I am asked to revise 
and it is admitted for the counter-petitioner 
that it is a clerical error. “So far as 
the mother goes, she would not be entitled 
tomaintenance in this suit. The proper 
course is to askthe lower Court to amend 
the decree so as tobe in consonance with 
the order. 

. The first objection that is raised to the 
order under revision is that no such order 
could.be passed until the preliminary 
issue as to the maintainability of the suit 
is determined and that if the father was 
mismanaging the estate, the remedy 
was to get a Receiver appointed. With 
regard to the latter there was no allegation 


that the father was mismanaging the 
estate and consequently there was no 
ground for appointing a Receiver. The 


application was, therefore, nade and order- 
ed under s. 151, Civil Procedure Code. 
There is no question that if the right of 
the sons to partition is denied, their 
claim for maintenance from the family 
property must be admitted. The only 
question is as to the power of the Court 
to pass such an order whether before or 
after the determination of the first issue. 
There is no express provision. as far as 
I know, which definitely empowers ‘the 
Court to passsuch an order even after the 
decision that the suit is maintainable. 
But the question remains whether the order 
is not one which could be passed ex debito 
justitiae. That the father is not maintaining 
the minorsis a fact which cannot be deni- 
ed. He has not been doing so for four 
years before the suit and has apparently 
taken nointerest in their existence. He 
has allowed them to remain with their 
mother whom he alleged to be unchaste. 
Under the circumetances the Court had 
to consider how far heis serious in coming 
forward for the first time in answer to this 
petition and saying that. he would main- 
tain them if they would live aith him. 
None of thecases quoted on either side 
are directly in point. For the petitioner 
is quoted 33 L. W. (short notes) 21, a 
decision of Jackson, J. But in that case 
the petitioners were adults and the de- 
fendants’ allegation was that the pro- 
perties alleged to be joint family properties 
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were his self-acquisitions. If that conten- 
tion were correct the petitioners would 
not be entitled to maintenance being 
majors, though they would have been 
entitled to it if they were minors. As 
regards Gopal Saran Narain Singh v. 
Sita Debi, 77 Ind Cas, 718 (1), mainten- 
ance was refused expressly on the ground 
that the suit was one brought on a 
contract the liability under which was 
quite independent of the plaintiff's rela- 
tionship or her right to maintenance. A 
perusal of a case quoted for the c unter- 
petitioner Ayyana Muppanar v. Niladakshi 
Ammal (2) shows that it does not 1eally 
touch the question in issue here. As 
regards Bhupal v. Rayanappa (3) that was 
a suit for maintenance itself ‘and nota 
suit for partition. 

On principles of natural justice the minor 
plaintiffs, who are admittedly entitled to 
maintenance should not be allowed to 
starve while their partition suit is going 
on, and [am not prepared to say that the 
order allowing the maintenance is not 
within the jurisdiction ofthe Oourt under 
s. 151, Civil Procedure Code. As regards 
the amount aliowed, ihe allegation was that 
the income was Rs. 1 ,000 a year and there 
was no reply. There was, therefore, no 
further evidence needed about it and to the 
petitioners who are admittedly entitled to 
two-thirds of the family property, Rs. 25 
per mensem for maintenance is not there- 
fore excessive, 

[t was suggested befire me that the 
defendants had asked that the preliminary 
issue should be taken up first and tried. 
I have perused the case diary. There is 
nothing in it to suggest- that such a thing 
happened. On the other hand, the delay 
inthe disposal of the case was largely due 
to the defendants’ default. The trial was 
first fixed for October 5, 1933, of which 
date the defendants were not ready. 
On the next adjournment, November 7, 1933, 
neither side was ready and on December 
15, 1933, it was again the defendants who 
were not ready. Oo January 25, 1934, neither 
side was ready. Therefore, two adjourn- 

ments in this case were. entirely due to the 
defendants not being ready. 

The lower Cours might no doubt have 
stated the reasons for the order more fully 
batit is not the failure to state the 
reasons but want of jurisdiction, or the 


(1) 77 Ind. Oas. 718; (1923) Pat. 290; ALR 1924 
Pat 69 2 Pat. L R152; 5 PL T 560 : 

QIMACK 4. 

(3) 6: Ind. Oas. 558; 16 B 435; 23 Bom, LR 1236; 
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irregular exercise of it that gives the 
‘ground for revision. Even if my view of 
the law is wrong, I do not think this is a case 
inwhich thé interests of justice demand 
-that the order ofthe lower Court should be 
revised. 

"The Revision Petition is therefore dis- 
missed with costs. 
A 


MA BYAW V. 


Petition dismissed. 


_ RANGOON HIGH COURT 
Special Second Appeal No. 80 of 1934 
June 25, 1934 
DUNKLEY, J. 

MA BYAW—APPELLANT 
VETSUS 
MG TUN HLAING~ RESPONDENT 
~ Burmese Buddhist Law—Husband and wife living 
together —Presumption of one being agent of the other 
Whether arises—Husband acting as agent of wife 
in the first of a@ series of transaciions—Absence of 
evidence to the contrary—-Husband, if acts as agent 
in respect of subsequent transactions—Principal and 

Agent—Contract Act (IX of 1872), 8. 208. 

There are no presumptions de facto or de gure, that 
a Burmese Buddhist couple, living together, are 
agents for each other, or that the wifeis deemed to 
consent tothe acts of her husband, and it is a ques- 
tion of fact to be determined according to the circum- 
stances of each case. N. A. V. R Chettyar Firm v. 
Mg.Than Daing (1), relied on. 

But where the Burmese Buddhist wife admits that 
her husband acted as her agent in the first of a series 
of transactions, it is to be presumed in respect of the 
subsequent transactions that he continued to act as 
her agent as long his authority has not been revok- 
ed tothe knowledge of the other parties tothe 
transaction, 


8. 5. A. against the decree of the District 
Court, Amherst, dated December 16, 1923. 

Mr. M. Shafee, for the Appellant. 

. Mr. J. A. Wiseham, for the Respondent. 

Judgment.—The  plaintiff-respondent 
- brought a suit in the Sub-Divisional Court 
of Amherst against the defendant-appel- 
lant and her husband, and their 
children, on a mortgage by deposit fof 
title-deeds, and obtained a decree. This 
decree was, save for some slight variation, 
upheld on appeal to the District Court. The 
first appeal was prosecuted hy the present 
appellant and her children, her husband, 
Mg ‘Shwe Htoo, being cited as the second 
respondent in that appeal. The children 
have not joined in this second appeal, 
and the only respondent is the original 
plaintiff in the mortgage suit. 

The mortgage by deposit of  title-deeds 
was alleged to bave been made in respect, 
in the first place, of a promiasory note 
‘of Rs.500, which was executed in the year 
1928, and then of smaller amounts of 
Rs, 100, Rs. 150 and Rs. 140, respectively, 
which were subsequently borrowed, It is 
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common ground thatthe promissory notes 
in question were executed by the appel- 
cant's husband only and that he alone 
made the deposit ofthe title-deeds. There 
is, however, clear evidence that, after he 
had deposited the title-deeds of the pro- 
perty as security forthe amount of Rs. 500 
borrowed on the first promissory note, he 
took the subsequent advances on the other 
three promissory notes and at the same time 
agreed that the mortgage by deposit of 
the title-deeds should be valid in respect 
of these subsequent advances also. Now, 
the sole point for consideration in the 
present appeal is whether the appellant is 
bound by the acts of her husband in 
creating these mortgages by deposit of 
title-deeds. In respect of the first advance 
of Rs. 500 she has not appealed, and her 
appeal is confined to the three amounts 
subsequently advanced. 

In the case of N. A. V. R. Chettyar 
Firm v. Mg. Than Daing (1), which 
is now the leading caseupon the question 
of the liability of a wife for loans con- 
tracted by her husband, it is laid down 
that there are no presumptions de facto or 
de jure that a Burmese Buddbist couple, 
living together, are agents for each other, 
or that the wife is deemed to consent to 
the acts of her husband, and it is a 
question of fact to be determined accord- 
ing to the circumstances of each case. 
Consequently the question as to whe- 
ther the present appellant consented to 
the various loans borrowed by her husband 
from the present respondent, and to his 
deposit of the-title-deeds of their joint pro- 
perty, thereby creating mortgages, as 
security for these loans, is a question of 
fact, and both the lower Courts, the Sub- 
Divisional Court and the District Court on 
appeal, have come to a concurrent finding 
on this question to the effect that the ap- 
pellant did so consent to the acts of her 
husband. With this concurrent finding of 
fact I should not be disposed to differ unless 
it was shown that the lower Oourts have 
entirely failed to appreciate the evidence 
upon the point, but it seems to me that the 
evidence is clearly against the appellant. 

One point strikes me with particular 
force, and that is that in- May 1932, the 
appellant and her husband sold this mort- 
gaged property to their own children by 
registered deeds. At that time the title- 
deeds were, of course, in the possession of 
the respondent, andthe fact that the ap- 


(1) 134 Ind, Oas. 1252; A I R 1931 Rang, 262;9 R 
521; Ind, Rul, (1932) Rang. 4 (S B). 
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. pellant tock no sters to obtaint these title- 
deeds from the respondent, or io assert at 
that time that her share in the joint pro- 
perty was not bound by the mortgages 
created by her: husband, raises a strong 
inference that at the time the mortgages 
were crealed she must have consented 
thereto, Moreover, it has been urged on 
behalf of the respondent, and in my opinion 
correctly urged, that the provisions of 
s. 208, Contract Act, must be held to apply 

` in this case. In regard to the original loan 
of Rs. 500 and the original deposit of 
title-deeds the appellant has not appealed, 
and consequently it must be held that 
she now admits that this loan and the 
original deposit of title-deeds were made 
by her husband with her approval and 
consent, It therefere follows that, as her 
husband was her agent in making this 
original mortgage in 1928 for a sum of 
Rs. 500, and that with her consent he then 
mortgaged their joint property for a sum 
which admittedly was borrowed for their 
joint benefit, therefore in regard to the 
subsequent loans which he obtained from 
the respondent on the same securily he 
continued to act as her agent, because 
his authority had never been revoked. to 
the knowledge of the respondent. When 
the appellant admits that her husband 
acted as her agent in the first transaction, 
I agree with learned Counsel for the res- 
pondent that it is not open: nuw to the 
appellant to assert, in the absence of any 
evidence to the contrary, that he did not 
borrow the subsequent loans with her 
knowledge and consent. This appeal, there- 
fore, fails, and is dismissed with costs. 

N. - Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1830 of 1931 
October 4, 1934 
PAKENHAM WALSH, J. 

GABU PEDA APPANNA—Petitionre 

versus 

KILUGU KRISHNAMMA— RESPONDENT 

Specific Relief Act (I of 1877), s. 9—General Clauses 
Act (X of 1897), s. 3 (25)—‘ Standing crops,’ whether 
movable or immovable property for purposes ofis. 9, 
Specific Relief Act—Suit under s. 9—Power of Court 
to go into question of title. 

In a suit under s. 9, Specific Relief Act, the sole 
question before the Court is one of possession. The 
Court cannot go into the question of title. As the 
Specific Relief Act does not contain any definition of 
immovable property or movable property, the ex- 
pression “immovable property" in the said Act 

“must be given the meaning which is given to it by 
a. 3 (25) of the Genera] Qlauses Act and standing 
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cropa must, therefore, be held to be immovable 
property for the purposes of a suit under s. 9 of 
the Specific Relief Act. Narasimham v. Venkiah (1) 
and Kotagiri Venkataramanujam v. Patihandu Basa- 
vayya (2), referred to, Abdul Kadir Rowther v. 
Uthumansa Rowther (3) and Thavasi v, Arumugam 
(4}, distinguished. 

©. R. P. under ss. 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Court to revise the decree 
of the Court of the District Munsif of 
Vizianagaram in O. S. No. 932 of 1929. 

Mr. P. Somasundaram, for the Petitioner, 

Mr. K. Venkatarama Raju, for the Re- 
spondent. 

Judgment.—This is a revision petition 
against a decree passed in a suit brought 
under s.9 of the Specific Relief Act. The 
facts which led up to the suit were as fol- 
lows:—One Appala Ramaswami was the 
manager of joint Hindu family property. 
The plaintiff's case was that he had been 
holding lands under Appala Ramaswami 
as 3 tenant from 1919 till the latter's death 
in 19238. After his death quarrels arose 
amongst the members of the family and a 
partition suit, O. S. No. 66 of 1928, was 
filed before the Subordinate Judge, Masuli- 
patam. The plaintiff alleged that Raju 
Naidu, son of Appala Ramaswami . leased 
the suit properties to him for the year 
1929 by Ex. C dated February 3, 1999. A 
Receiver was appointed in the suit and 
plaintiff had, therefore, to get a fresh lease 
from the latter which he got from Telugu 
New Year's day, 1929 at the rate of Rs. 65. 
He stated that the defendant forcibly dis- 
possessed him of ihe property and filed a 
suit on September 24, 1929. The defend- 
ant asserted that he was in possession as 


lessee from another member of the family © 


under a deed Ex. I, dated February 4, 
1929, and that the plaintiff had surrender- 
ed his possession. The Court found that 
the plaintiff was in possession and decreed 
the suit. Against this order the defendant 
(petitioner) filed this Civil Revision Petition. 

The first objection. raised in revision is 
that as the plaintiff's tenancy under Ex. C 
was for only one year, he could not be put 
in possession of the properties on the-date 
of the decree, August 10,1931. To this it 
is replied that in a suit under s. 9, Specific 
Relief Act, the Court cannot go into the 
question of title. This is not even a case 
of landlord against tenant but one of com- 
peting tenants on the death of the manag- 
ing member of a family backed up res- 


pectively by certain members of the family: 


who are at variance. No case has been 
quoted. tome which would justify the argu- 


~ 
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ment raised. The sole question before the 
Court is one of possession and evidence of 
lease deeds, etc., is merely adduced as proof 
of possession and not as proof of title, nor 
as to the length of time for which the 
parties may be entitled to hold. 

The second argument is that the prayer 
in the plaint, para. 18: 

“ The defendant be ejected from the suit land and 


possession ‘be delivered to the plaintiff in existing 
condition with its standing crop,” 


is equivalent to a prayer for mesne pro- 
fits which cannot be granted in a suit of this 
nature.” Itis argued that standing crops 
are movables under s. 2 (13) of the Code 
of Civil Procedure, s. 3 of the Transfer 


_of Property Act and s. 2 (9), of the Regis- 


tration Act. But forthe respondent it is 


pointed out that, since there is no defini- 


tion .of immovable or movable property in 
the Specific Relief Act, we must turn for 
the definition to the General Clauses Act 
and s. 3 (25) of that Act says: 

“*Immovable property’ shall include land, bene- 
fits to arise out of land and things attached to the 


earth or permanently fastened to anything attached to 
the earth” 


and s. 4 states this definition in s. 3 applies 
unless there is something repugnant im the 
subject or context toall Acts of the Gover- 
nor-General in Council made after January 
3, 1868. It is clear, therefore, that this 
definition must be applied to the Specific 
Relief Act. In connection with this may 
be quoted Narasimham v. Venkiah (1) and 
Kotagiri Venkataramanujam v. Patihanda 
Basavayya (2). Vide also the remark in 
Mulla’s s. 2 (13) of the Code of Civil Prc- 
cedure. The plaint does not ask for mesne 
profits and as, under the Act, standing 
crops must be heldto be immovable prop- 
erty, it is but a reasonable request of the 
plaintiff to ask to be put in possession of 
them. The cases quoted on the other side, 
Abdul Kadir .Rowther v. Uthumansa 
Rowther (3; and Thavasi v. Arumugam (4), 
are not really relevant. Inthe first, mesne 
profits were actually asked for; in the 


second > the question was whether, when . 


a claim for mesne profits had been in the 
suit (ander the Specific Relief Act) and not 
granted, it could beclaimed in a separate 
suit. Since I hold that standing crops are 
not mesne profits, it is unnecessary to dis- 
cuss the question as to whether, if the 


G)18 ML J 532, 

(2): 21 Ind, Cas. #13; 25MLJ 447; 14 ML T 895; 
(1913) .M W N £69. 

(3) 102 Ind. Cas, 661; A I R 1927 Mad, 722, 
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decree were from mesne profits, it can Be 
allowed in part and set aside in part. 

It was finally suggested that the decree 
had awarded mesne profits as daméges ; 
but I have seen the decree and it contains 
nothing about mesne profits as damages 
and in fact it seems to be unexceptionable 
in form. l 

This revision petition is, therefore, dis- 
missed with costs. 

A. Petition dismissed. - 





OUDH CHIEF COURT 

Civil Revision Application No. 83 of 1933 
November 9, 1934 
Zta-UL-Hasan, J. 
CHANDRAKALI —PLAINTIFF—APPLIOANT 
versus 
SHAMBHUNATH— DEFENDANT — 
Opposite PARTY 

Contract Act (IX of 1872), ss. 25, 24, 2—Agreement 
to pay a certain sum to a prostitute for cohabitatiin 
--Consideration, if immoral and unlawful —Contract, 
af void, 

Consideration for an agreement by a person to pay 
a certain sum of money to a prostitute if she allow- 
ed him to cohabit with her, is immoral and unlaw- 
ful and the contract is, therefore, void under sB. 24, 
Contract Act, although a contract to compensate 
made about past cohabitation can come under cl. 
(2) of s. 250f the Contract Act even though the 
consideration for it is unlawful under s, 23, 
Dhiraj Kuer v. Bikaramajit Singh (2), distinguished, 
Ganapatty Chetity v. Sundaraja Pillai (4), relied 
on. 


C. R. App. from the judgment and decree 
of the Judge, Small Cause Court, Sultanpur, 
dated July 7, 1933. 

Mr. S. N. Rey, for the Applicant. 

Mr. Akhtar Husain, for the Opposite 
Party. 


Judgment.—This is an application for 
revision of a decree of the Judge, Small 
Cause Court, Sultanpur, dismissing the 
applicant’s suit for recovery of money. 

The applicant is a prostitute and she 
sued to recover money from the defendant- 
opposite party on the allegation that in 
April 1931, the defendant agreed to pay 
Rs.6 per month if she allowed him to 
cohabit with her. She stated that the 
opposite party visited and cohabited with 
her from April 1931, to March 1933, but 
paid her only Rs. 5. 

The learned Judge dismissed the suit on 
the ground that the agreement relied on 
by the plaintiff was void as the considera- 
tion for it was immoral. 

I have heard the learned Counsel for both 
parties and am of opinion that the view 
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taken by the learned Judge was quite in 
accordance with law. Reliance has been 
placed on behalf of the anplicant, on the 
cases of Krishna Nand v, Bikar Shivhraji 
(1) and Dhiraj Kuer v. Bikaramajit Singh 
(2), but, besides the facts that the decisions 
in those cases are not binding on this 
QOourt and the Allahabad case was dissent- 
ed from by the Bombay High Court also in 
Husseinalli Casam Mahomed v. Dinbai (3), 
those two cases can be distinguished from 
the present one by reason of the fact that 
in both of them, the consideration for the 
agreement was past consideration. This 
distinction is important in view of the fact 
that contract to compensate made about 
past cohabitation can come under cl. (2) of 
s. 25 of the Contract Act even though the 
consideration for it is unlawful under 
s. 23. Thefollowing remark of Straight, J. 
in the case of Dhiraj Kuer v. Bikaramajit 
Singh (2), also shows that the learned Judge 
decided the case on the basis of cl. (a) of 
s. 25 of the Contract Act : — 

“ But we think the more correct view is to regard 
the promise to pay the allowance as an undertaking 
on the part of Bikramjit Singh to compensate the 
woman for past services voluntarily rendered to him, 
for which no consideration, as defined inthe Contract 
Act, would be necessary.” 


In the case of Ganapathy Chetty v. Sunda- 
raja Pillai (1) it was held that even where 
the consideration for a promissory-note is 
past cohabitation of the executant with a 
dancing girl, the claim under the note is 
unenforceable, as the consideration therefor 
is immoral within the meaning of s. 23 of 
the Contract Act. In my opinion there can 
be no doubt whatever that the consideration 
for the contract in question in this case was 
immoral and, therefore, unlawful. The 
contract was, therefore, void under s. 24 of 
the Contract Act. The application is, there- 
fore, dismissed with costs. 

Application dismissed. 


JAGDEO SINGH v. 


(1) 89 Ind. Cas, 573; ZOW N 503; 12 O LJ 5 0; 
A LR 1925 Oudh 535. 
(2)3 A 787; A W N 1881, 57. ee 
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OUDH CHIEF COURT 
FULL BENCH 
Second Civil Appeal No. 318 of 1952 
October 1, 1934 
Naxavurty, THOMAS AND 
ZiA-UL-Hasan, JJ. 
JAGDEO SINGH— PLAINTIFF 
—APPELLANT 
versus 
RAM.NARESH SINGH AND ANOTAER 
—DEFENDANTS — RESPONDENTS 

Pre-emption—Document evidencingthe transaction 
of transfer, whether should be taken at face value or- 
real intention of parties tobe seen —Law as it stands 
at present in Oudh—Deed creating permanent lease 
in favour of .mortgagee—Premium applied towards 
mortgage debts—Right transferred, heritable and 
transferable~No right of  re-entry—Transferor 
relinquishing all rights—Transaction if a sale of 
under-proprietary rights giving rise to right of 
‘pre-emption—Deed—Construction— Question of. title— 
Construction, if a question of law—Appeal—Oudh 
Laws Act (XVIII of 1876), Chap IT,s. 9. 

Per Full Bench.—The ruling reported in 
Ajodhya v. Sheo Shankar (5), impliedly over- 
rules the rulings reported in Zulfan Khan v. 
Sant Bakhsh Singh (1), Ram Balt Singh v. 
Jagdat Singh (2), Sant Bux Singh v. Bha- 
wani Prasad (3) and Ram Suchit v. Sheo Sewak Singh 
(4) and in so faras it enjoins one to take the deed 
in question at its face value it does not lay down a 
correct proposition of law; and the ruling reported in 
Mohammad Ishaq v. Fahim-un-Nissa (6) to a 
certain extent impliedly dissents from the ruling in 
Ajodhya v Sheo Shankar (5) and lays down that the 
Court must look to the real nature of the transaction 
for the purpose of determining whether it could be 
subject to the right of pre-emption or not, and this 
view of the law is in consonance with that enunciat- 
ed in the late Court of the Judicial Commissioner of’ 
Oudh and is the view of the lawthat at present 
prevails in Oudh. 

[Case law reviewed.] 

Per Nanavutty and Thomas, JJ.—(Division Bench ) 
The document purported tobea patta istimrari or 
perpetual lease of certain plots of land. The premium 
(nazrana) fixed thereunder was Rs. 3,500 and the 
deed provided that the lessee was to pay a sum of 
Rs. 7-3 perannum as rent together with Rs. 1-8 
as malikana dues. The rights transferred by the’ 
deed were heritable and transferable and the trans- 
feror had relinquished all rights to the property 
transferred and there was no right of re-entry. 
The nazrana money was applied towards the 
payment of previous mortgage debts due to the 
transferee from the transferor : 

Held, that the transaction evidenced by the deed 
was a sale of under-proprietary rights, which} gave 
‘rise to the right of pre-emption. 

[Case law reviewed.] 

The finding of the lower Court, that a certain: 
deed is a perpetual lease of under-proprietary rights, 
isnot a finding of fact but is really a finding of 
law, which can be challenged in second appeal. 

[Oase law referred to.] 


153 10 


S. C. A. against a decree of the Addition- 
al Subordinate Judge, Sultanpur, dated Sep- 
tember 24, 1932,reversing that of the Munsif, 
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Order of Reference toa Full 
Bench 

Thomas and Nanavutty, JJ.— (August 
29, 1934) --This is a plaintiff's appeal 
against the decree of the Additional 
Subordinate Judge of Sultanpur, dated 
September 24, 1932, reversing the decree of 
the Münsif of Musafarkhana at Sultan- 
pur, dated September 30, 1931. 

The plaintiff. appellant brought the suit 
for possession of .certain plots of land 
situated. in village Partabpur Pargana 
Baronsa and village Patna, mohal Mahmud- 
pur Pargana Baronsa, by preemption on 
the allegation that the deed in question 
(Ex. A-] dated March 6, 1930) is in reality 
a sale-deed but in order to defeat theright 
of pre-emption it is garbed in the form of 
a perpetual lease; that the purchase money 
which is really Rs. "300 has been ficticiously 
put down as Rs: 2,500 and that the plaintiff 
is a co-sharer in villages Partabpur and 


‘Patna -and has a preferential tight of pre- 


empticn against defendants Nos. 1 and 2 
who are strangers. 

Aman Singh, defendant No. 3, is the 
transferor, Kam Naresh Singh, defendant 
No. |, a minor, aged 11 years, is the 
transteree and: Ajudhia Singh, defendant 
No. 2, is the uncle of defendant No. 1. 

It is’, alleged by the plaintif that the real 
purchaser i is defendant No. 2, Ajudhia 
Singh,.ard defendant No. 1 is only a 
benami. 

The'gefendant No. 3 admitted the claim 
but the suit was contested by defendants 
Nos. 1 and 2, who denied the plaintiff's 
allegaticn and pleaded that the deed was 
a fTerpetual lease and that the plaintiff has 
no preferential right. Thedefendant No. 2 
furiher pleaded that he isa mortgagee in 
possession of the plots in suit under three 
mortgage-deeds and is entitled to retain 
possession until the period fixed in the deed 
is over. j 

The |: srned Munsif held that the plaintiff 
and tke defendant No. 3 are paternal rela- 
tions and that ihe plaintiff is a preferen- 
tial pre emptor; that thedeedin favour of 
deferdant No.1 is benami; ihat certain 
items in the deed were fictitiously entered; 
value of the land in dis- 
pute was Rs. €00; and that Ex. A-l was a 
sale-cced. In viewof these findings he 
decreed theclaim for pre-emption on pay- 
ment of Rs.¿:00 and ordered that the 
pre-emptorshould get the actual possession 
of the property in suit. 

The learned Additional Subordinate 
Judge on appeal reversed the decree of 
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the learned Munsif and held 


“that the transaction evidenced by Ex, A-1 isa 
perpetual lease of under-proprietary rights with 
heritable and transferable rights and is not liable 
tole emption.” 

Th document Ex. A-i purports to be a 
patta istimrari or perpetual lease of nine 
plots of Jand in villages Partabpur and 
Patna measuring about 6 bighas 6 biswas and 
12 biswansis. The premuim (nazrana) fixed 
thereunder is Rs. 2,500 and the deed 
provides that the lessee is to pay a sum of 
Ra. 7-> per annum as rent together with 
Rs. 1-8 as malikana dues, The rights 
transferred by the deed are heritable and 
transferable; the transferor has relinquished 
all rights to ‘the property transferred and 
there is no right of re-entry.. 

The details as to how the nazrana money 
was realised is as follows: 

(1) Left with the lessee in res- Rs. 

pect of the mortgage-deed 

(Ex. B-4) in favour of 

Ajudhia Singh, dated Au- 

gust 21,1926 for 35 years 
Left with the lessee in respect 

of the mortgage deed 

(Ex. B-5) in favour of 

Ajudhia Singh dated the 
August 13; 1925 for 30 years 
Left with the lessee in res- 

pect of the mortgage deed 

(Ex. B-6) in favour of 

Ajudhia Singh dated April 

2, 11927, for 20 years 
Bond in favour of Ajudhia 

Singh . 
ieni? received 
(6) Received in the presence of 

the Registrar 


1,000 
(2) 


900 
09) 


Total Rs. 2,500 





The question involved in this appeal is 
the construction of the document Ex. A-1 
It is contended by the learned Counsel for the 
appellant ihat a perpetual lease granted 
bya superior proprietor by which 

(1) under-proprietary rights have been 
Sale out and conferred on the lessee, 
an 

(2) thatno right ofre-entry is reserved 
to the lessor amounts to a sale of under- 
proprietary rights and gives rise to a right 
of pre-emption. Reliance is placed on the 
cases reported in Zulfan Khan v. Sant 
Bakhsh Singh (1), Ram Bali Singh v. Jagdat 


as” 65 Ind. Cas, 97;24 O C 310; A IR 1922 Oudh 
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Singh (2), Sant Bux Singh v. Bhawani 
Prasad (8) and Ram Suchit v. Sheo Sewak 
Singh (4). 

In our opinion some of these cases support 
the contention of the learned Counsel. 

The learned Counsel for the respondents 
relies on the case of Ajodhya v. Sheo 
Shankar (5), and contends that this Bench 
decision hasimpliedly overruledthe cases 
of the late Court of the Judicial Com- 
missioner which are relied on by the learned 
Counsel for the appellant. 

He also relies on Muhammad Ishaq 
y., Fahim-un-Nissa (6) and argues that the 
findings of fact arrived at by the lower Ap- 
pellate Court are conclusive regarding the 
nature of the transaction being that of a 
perpetual lease. 


In reply it is urged by the learned 
Counsel for the appellant that Muhammad 
Ishaqv. Fahim-un-Nissa (6) has overruled 
the decision reported in Ajodhya v. Sheo 
Shankar (5) and that the pre-emptor was 
allowed to show that the deed though called 
a lease was infact a sale deed. We feel 
that there is some forcein this argument. 
As the question is of considerable impor- 
tance and we feel that there is a fundamen- 
tal latent difference of opinion in the two 
cases reported in Ajodhyav. Sheo Shankar 
(5) and Muhammad Ishaq v. Fahim-un- 
Nissa (6), we, under s. 14 (1) of the Oudh 
Courts Act refer the following questions 
to a Full Bench.— 


(1) Whether the ruling reported in 
Ajodhya v. Sheo Shankar (5) definitely 
overrules the rulings reported in 


Zulfan Khan v. Sant Bakhsh Singh (1), 
Ram Bali Singhv. Jagdat Singh (2), Sant 
Bux Singh v. Bhawani Prasad (3) and Ram 
Suchit v. Sewak Singh (4), and whether it 
lays down a correct proposition of law in 
so far as it enjoins one to take the deed 
in question at itsface value? (2) Whether 
the ruling reported in Muhammad Ishaq v. 
Fahim-un-nissa (6) does impliedly overrule 
Ajodhyav. Sheo Shankar (5) and accepts 
the view oflaw on this point that found 
favour with the Court ofthe late Judicial 
Commissioner of Oudh ? 


(2) 89 Ind, Oas, 421; 29 O O 90; 20 WN 367; 120 
LJ 391; ALR 1925 Oudh 624. 

(3) t4 Ind. Oas. 667; 27 O C243;10 O& ALR 
390; 11 OL J 477; AI R1924 Oudh 426; L R6 A(O) 
58; 1 OWN 133. 

(4) 56 Ind. Cas. 629; 23 0050, 

(5) 100 Ind. Gas, 193;4 OW N 137; 2Luck 416; A 
A R 1928 Oudh 25. 

(61113 Ind. Cas 263; 5 O W N825; AIR 1928 
Qudh 472, 
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for the Appellant. 
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Judgment of the Full Bench 
Nanavutty, 


tions referred to the Full Bench for decision 
are as follows :— 

(1) Whether the ruling reported in Ajodhya v. 
Sheo Shankar (5) definitely overrules the rulings 
reported in Zulfan Khan v. Sant Bakhsh Singh (1), 
Ram Bali Singh v. Jagdat Singh (2), Sant Bux Singh 
v. Bhawani Prasad (3) and Ram Suchitv. Shep 
Shankar Singh (4), and whether it lays down a cor- 
rect proposition of law in so far as it enjoins one 
to take the deed in question at its face value ? | 


(2) Whether the ruling reported in Muhammad f 
Ishaq v. Fahim-un-nissa (6) does impliedly -overrule ' 


Ajodhya Y. Sheo Shankar (5) and accepts the view 
of law on this point that found favour with the 
Court of the Judicial Commissioner of Oudh"? 


The facts out of which this reference to 


the Full Bench has arisen have been fully: 


set forth in the order of reference dated 
August 29,1934, and need not be recapi- 


tulated at length. Suffice it to say that the ` 


plaintiff-appellant Jagdeo Singh brought 
a suit for pre-emption in respect.of certain 
plots of land situate in village Partabpur, 
Pargana Baronsa in the District of Sultan- 
pur on the ground that the deed (Ex. A-1); 
which purports to be a permanent lease 
executed by defendant No. 3, Aman Singh, 
in favour of defendant No.1, Ram Naresh 


Singh, minor, ona premium of Rs. 23500 - 


is in reality a sale-deed giving rise to-a 
right of pre-emplion, which existed in 
favour of the plaintiff. Defendant No. : 2, 
Ajudhya Singh is the uncle of the minor 
defendant No.1 and is the Karta or head 
ofthe joint Hindu family of the defendants 
Nos. 1 and 2. Defendant No. 3, Aman 
Singh, filed a written statement support- 
ing the plaintiff's claim and thereafter ab- 
sented himself and, the trial’ proceeded 
against him ex parte. ‘The Munsif of 


Musafarkhana in the District of Sultanpur _ 
decreed the plaintiff's suit, but the learned | 


Additional Subordinate Judge of Sultan- 
pur reversed the judgment and decree of 


the trial Gourt and held that the deed in ‘ 


suit (Ex. A-1) was a perpetual lease and 
not a sale and the plaintiff was, therefore, 


not entitled to pre-empt the property in.’ 
In second appeal it was contended. 


suit. 
before a Divisional Bench of this Court 
that the deed in suit was in ‘fact a sale 
deed, and reliance was placed upon the 
rulings of the late Court of the Judicial 
Commissioner of Oudh reported in Ram 
Suchit v. Sheo Sewak Singh (4), Zulfan 
Khan v. Sant Bakhsh Singh -(1), Sant Bua 


Qutubuddin, 


Thomas and  Zia-ul-- 
Hasan, JJ.— (October 1, 1934.) -The ques- . 


A 
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Singh v. Bhawani Prasad (3) and Ram 
Bali Singh v. Jagdat Singh (2). On behalf 
of the defendant-respondent it was argued 
that these rulings of the. late Court of the 


Judicial Commissioner cf Oudh were over-. 


ruled by this Court in Ajodhya:v. Sheo 
Shankar (5) and that the decision of the 
lower Appellate Court was correct. The 
reply of the learned Counsel for the plaint- 
if-appellant to this, contention was that the 
decision in Ajodhya v. Sheo Shankar (5) had 
been” .impliedly overruled by a Bench of 
this Court in Muhammad Ishaq v. Fahim- 
un-nissa (6). As there seemed to the Divi- 
sional Bench. a. latent conflict of opinion 
between the rulings reported in Ajodhya 
v. Sheo Shankar (5) and.inMuhammad-Ishag 
v. Fahim-un-nissa (6), the case was referred 
to a Full Bench under s. 14 (1) of :the 
Oudh Courts Act. | é g 


Section 9 of. Ohapter IL.of the Oudh - 


Laws Act (XVIII of 1876) gives a right of 
preemption whenever there isa sale of pro- 
prietary or under-proprietary. tenure, and 


it is necessary.for the purpose of this case’ 
to set forth here a brief resume of the case- : 
law on the subject from the time of the» 


late Court of the Judicial Commissioner o 
Oudh up to. the present day. : o 
In Ram Faqir .v. Sheo Ratan (T) it was 
held by a Bench of. iwo, learned Judges of 
the late Gourt of the Judicial. Commissioner 
of Oudh that the right of pre-emption arises 
in the case of a sale whereby a person does 


not convey .all his rights in the Jand but . 


only carves out a subordinate tenure. 


In.Ram Autar v.-Drigpal (8) it was held: 


that where a proprietor of a mahal executed 
deeds declaring that he had granted a birt 


shankalap tothe appellant in respect of a 


certain area.of land having received a 
money consideration therefor. and no right 
ofre-entry was reserved in case of non- 
payment of Government revenue (lagan 
sarkari), it was held that the document 
created a -proprietary. or under:-proprietary 
right in the land and that the document was 
not a lease, and: the word ‘birt generally 
implied an under-proprietary right. - 


"Iù Ram Suéhit v. Sheo Sewak Singh (4) 
it was held that where the recital in a 
document described as shankalapnama 
with power of transfer was that the grantors 
had in consideration of the payment of 
Rs. 84, which was described as a zar-i-peshgi 
yani baithki, put the grantees in possession 
of certain land and that the grantees were 


(1)8 0 © 121, 
(8) 8 Ind, Cag, 725; 14 0,0 41. 
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to remain in possession for ever subject to 
an annual payment of Rs, 3on account of 
malguzari sarkari, the document was an 
out- and out sale of an under-proprivtary 
right and was, therefore, subject to p16- 
emption.. In this case the ruling reported 
in Data Ram Tewari v. Deokali- Tewari (9) 
was distinguished and differentiated. > 

In Zulfan Khan v. Sant Bakhsh Singh (1) 
where a perpetuallease was granted by a 
superior proprietor by which under-proprie- 
tary rights were conferred on the lessees, 
and the rent reserved was substantially 
equivalent to the Government revenue, and 
no right of re-entry was reserved to the 
lessor, it was held that such a perpetual 
lease amounted toa sale of under-proprietary 
tight and gave rise to the right of prè- 
emption. In this case the rulings reported 
in Ram Faqir v. Sheo Ratan (7), Ram 
Autar v. Drigpal (8) and Kam Suchit v. 
Sheo Sewale Singh (4) were followed and the 
ruling in Data Ram Tewari v. Deokal 
Tewari (9) was distinguished. This ruling 
definitely laid down the law on the subject 
so far as the province of Oudh was con- 
cerned. 

In Sant Bux Singh v. Bhawani Frasad (3) 
it was held-that the payment.of rentin 
excess of. the Government revenue was an 
essential incident ofthe under-proprietary 
right and the mere existence of a condition 
for such payment was in no way inconsistent 
with the sale of such right and would not 
preclude pre-emption. The fact that a 
clause ina deed of transfer reserving rent 
ihe amount of which was greater than the 
amount of: the Government revenue did 
not necessarily establish that the deed was 
a lease, and that in every instarice the 
question whether the deed was a lease or 
sale would depend on the construction of 
all the terms of the document. In this case 
the ruling of a single Judge of the late 
Court- of the Judicial Commissioner of 
Oudh reported in Saheb Bakhsh Singh v. 
Thakur Din Singh (10) was relied upon by 
the lower Court, which following it dismiss- 
ed the plaintiffs suit; and the learned 
Advocate for ibe plaintif-appellant admitt- 
ed that this ruling was against him and 
until and unless it was overruled the 
plaintiff's suit must fail and as the point. 
in issue was considered to be an important 
one, it was referred to a Bench and this 
Bench in Sant Bua Singh v. Bhawani ~ 
Prasad (8) overruled. the decision of the 

(9) 25 Ind. Cas. 859; 17 O 0 299; 1 OL J 463, 


(10) 68 Ind, Cas 966;90 Ld 334; 4 UP L R(0). 
85; A I R 1922 Ondh 229. i 
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single Judge in Saheb Bakhsh Singh v. 
Takur Din Singh (10) and laid down the 
law as set forth above. 

Muhammadan Law permits a legal device 

being resorted to for evading pre-emption 
(See Mulla’s Muhammadan Law, 9th edition, 
para. 192 at page 172), and in Shamshad 
Ali Khan v. Dharam Singh (11) two learned 
Judges of this Court held that it was not 
forbidden to a person to circumvent the law 
of pre-emption by taking a transfer, which 
fell short of asale but eventually had the 
same effect as a sale. 
_ In Ram Bali Singh v. Jagdat Singh (2), 
it was held that where the right created 
by the conferment of a perpetual birt was 
heritable and transferable and the grantor 
reserved no right whatever in the prop- 
erty except the right to receive rent 
and had no power of re-entry or any 
right except the one specified, the trans- 
action amounted to a eale of under-pro- 
}tietary right and gave rise to a 1ight 
of pie-empton., 

In Baldeo Singh v. Puttu Lal, 21 Ind. 
Cas. 69 (12) it was held by a Bench of 
the late Court of the Judicial Commis- 
sioner of Oudh that fraud was not 
capable of being established by positive 
and express proof and, therefore, the 
Courts should not insist upon direct proof 
in every case and that where an attempt 
had been made to disguise the real nature 
of the transaction under a mask,it could 
not be ascertained only by reference to 
the document itself by which the trans- 
action was evidenced, but that along with 
the terms and ccnditions contained in the 
document the Oourt should examine the 
surrounding circumstances and the pie- 
vious and subsequent conduct of the par- 
„tiee, and that the stringency of the terms 
of a document was by no means a certain 
test of the real nature of the transaction. It 
was further held that where property 
was transferred with all incidents which 
a sale ordinarily carried, the mere fact 
that the transfer masqueraded under the 
cloak of a mortgage to defeat pre-emption 
would not prevent a pre-emptor from claim- 
ing pre-emption if he could show thatthe 
sale was really efiected, that in other words 
it would be open to the pre-emptor to 
show that the transaction which purported 
to be a mortgage was really a sale. 

In Majida Bibi v. Fazal Karim (13) it 


(11) 95 Ind Cae. 747; 29 O O 101; AIR 1927 Oudh 
40; 13 O L J 655, 

(12) 21 Ind. Cas. 69, 

(13) 19 Ind, Cas, 679;16 O09, 
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was held that it was not forbidden to 
a person to circumvent the law of pre- 
emption by taking a transfer which fell 
short of a sale. A 

In Lachhman Prasad v. Mir Fida Husain 
(14) it was held that where a person 
assigned his equity of redemption in con- 
sideration of the assignee transferring 
to him proprietary rights over certain ` 
other lands,. the transaction was an ex- 
change and that no right of pre-emption 
could he exercised with respect to it. 

In Ram Lut Singh v: Balkaran Singh 
(15) it was held that persons were en- 
titled to defeat the operation of the law 
of pre-emption. if they could do so by 
legitimate means, but- that it was not 
permissible to throw a transaction of trans- 
fer into a fraudulent form for the purpose 
of avoiding a claim for pre-emption, and 
that where a property was mortgaged 
with possession: for a long term to one 
of the two biothers forming a joint family 
and the mortgage was followed by a 
sale of the equity of redemption in favour 
of the other brother, it was held that 
there was really only one transaction 
to effect a complete sale and pre-emption 
of the property: could be allowed regard- 
less of the mortgage created to defeat the 
right of pre-emption. 

Tosum up, these rulings of the late 
Gourt of the Judicial Commissioner of 
Oudh laid down that it was open to 
the superior proprietor.‘to carve out an 
inferior right afd if he did so, his action 
gave rise to a right of pre-emption, 
that it was permissible for one to cir- 
cumvent the law of preemption but that 
it was also open to the pre-emptor to 
lay bare the true nature of the trans- 
action if he could do soeither by direct 
or circumstantial evidence. 

This was the state of the law on the 
subject in the province of Oudh, but in 
Ajodhya v. Sheð Shankar (5) it was held 
that a transfer only of'a limited right 
subject to an annual payment of rent 
was not asale so as to give rise to a 
right of pre-emption, even if the annual 
payment of rent was so small that it 
was clearly the object of the transferor 
to effect the transfer in such a manner 
as to avoid the possibility of pre-emption 
and obtain the same results as would 
be obtained by the execution of a deed of 
sale, it being not forbidden to a person 
to circumvent the law of pre-emption which 


(14) 30 Ind. Cas, 232; 18 O O 109. 
(15) 45 Ind. Cas. 231; 50 L J 87. 


1935 
fell short of a sale but which eventually 
might have the same effect as a sale. 
In this case Sir Louis Stuart, C. J., and 
Raza, J., laid down the law on the sub- 
ject in the following words :— 

“The law says that the property must be trans- 


ferred by sale, and in our opinion this transfer is 
not a sale and that concludes the appeal.” 


The learned Counsel for the defendant- 
respondent invited our attention to the fact 
that the Court of the District Judge of 
Fyzabad in Ajodhya v. Sheo Shankar (9, had 
relied upon the rulings of the Court of the 
Judicial Commissioner of Oudh reported 
in Sant Bux Singh v. Bhawani Prasad (3) 
and Ram Bali Singh v. Jagdat Singh (2) 
and thatthe decision of the lower Appellate 

+ Court having been reversed by this Court, 
_ it follows that these rulings of the late 
Court of Judicial Commissioner of Oudh 
were impliedly overruled by this Court. 
There is to our mind force in this conten- 
tion, and there can be no doubt that the 
ruling reported in Ajodhya v. Sheo Shankar 
(5) departs from the current of decisions 
which prevailed in the Court of the Judicial 
Commissioner of Oudh. 
In Oudh Behari v. Rameshwar Singh (16) 
the ruling reported in Ajodhya v. Sheo 
Shankar (5) was followed and it was held 
that unless it was established that there 
had been a sale or the foreclosure of a 
mortgage no right of pre-emption arose 
under s. 10 of Act XVIII of 1876 and, 
therefore, where a deed of transfer was a 
deed of perpetual lease, the transfer was 
not subject to a claim for pre-emption, 
even if the annual payment of rent was 
so small that it could be legitimately in- 
ferred that the object of the transferor 
was to effect the transfer in such a manner 
that he could have obtained the same 
results as would have been obtained by 
the execution of a sale deed. Here again 
is a complete departure from the current 
of decisions that prevailed in the late Court 
of the Judicial Commissioner of Oudh. 

In Sarfaraz Singh v. Baleshwar Prasad 
(17) it was held that where a document 

>was other than a deed of sale there could 
be no right of pre-emption. In deliver- 
ing the judgment Sir Louis Stuart, O. J., 
made the following pronouncement : 

“Here the document is undoubtedly not a deed 
of sale; it is a deed of mortgage and in these 

‘-“oircumstances no right of pre-emption can exist." 
= His learned colleague Hasan, J., also 

(16) 101 Ind. Oas. 193; 4 O W N231;A IR 1927 
Oudh 161. $ 

(17) 101 Ind. Cas 282; 4O W N 265; 2 Luck 470; 
A I R1928 Oudh 10}, 
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came to the same conclusion and stated as 
follows :— 

“Bx facie the deed of October 14, 1925, is a 
deed of mortgage and therefore, the claim for pre- 
emption in respect of it is prima facie unten- 
abla.” 

In this case also the ruling reported in 
Ajodhya v. Sheo Shankar (5) was relied 
upoù and followed. 

In Lala Parsotam Dass v. Abdul Rahman 
(18) it was held that the document in ques- 
tion was a hiba-bil-ewaz and not a deed 
of sale, although there was every reason 
to suppose that the transaction was thrown 
into that shape in order to prevent the 
exercise of a right of pre-emption. In 
delivering the judgmemt of the Court the 
learned Chief Judge and the late Mr. 
Justice Raza made the following pronounce- 
ment :— 

“There were formerly in the old Judicial Commis- 
sioner’s Uourt two views:—occasionally one view was 
adopted; occasionaily theother view was adopted. 
The first view was that in pre-emption suits the 
Courts should go behind every transfer to see 
whether the object was toavoid pre-emption, and 
if the Courts arrived at a conclusion that a transfer 
was made with the intention of avoiding pre-emp- 
tion the Courts should consider that transfer to 
be a sale. Ths second view was that every transac- 
tion should be considered ona construction of the 
document affecting the transfer and that parties’ 
intentions should be considered, in the light of 
what they had agreed to...a... We need not 
discuss the reasons in favour of either view. It 
is sufficient to say that since the institution of 
the Chief Oourt of Oudh the second view has 
been followed consistently.” 

Reliance was again placed upon the 
decision in Ajodhya v. Sheo Shankar (5) 
and the other rulings cited above. 

This last case went up in  appeal to 
their Lordships of the Judicial Commit- 
tee. The caseia reported in L.R. 971. A. 
251 [ Abdul Rahman Khan v. Parshotam 
Das (19)]. It is also reported in 
70. W. N. 219. Althought the only 
ground why the appeal was allowed and 
the suit of the plaintiff was dismissed 
by this Court was that the transaction 
was held tobe a hiba-bil-ewaz and nota 
sale, yet their Lordships of the Judicial 
Committee did not endorse the view of 
this Court but proceeded significantly to 
dispose of the appeal on the ground of 
limitation. In delivering the judgment 
of the Board Lord Thankerton stated:— 

“Three questions were debated before their Lord- 
ships, viz.,(1) Whether the transaction wasofsuch a 
nature as would fall within the provisions of 
Chap. If of the Oudh Laws Act No. XVIII 

(18) 105 Ind, Cas.116;40 W N 814; AIR 1927 


Oudh 576. 

(19) 128 Ind, Oas, 257; 571 A 251;7 O W N 1219; 
5 Luck 492; A LR 1931 P O 12, 580L J 24 
(PO). “< 
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of 1876, whereby a right of pre-emption 
would vest in the appellant: (2) whether, 
assuming the right to pre-empt, the true nature 
of the transaction was fraudulently concealed so 
as to prevent the appellant from knowing that 
his right of pre-emption had arisen, thus deferring 
the’ commencement of the limitation period of one 

ear prescribed by Art, 10 of Schedule I of the 
Índias Limitation Actof 1908, to tbe time when 
the fraud first became known to the appellant, 
in virtue of s. 180f of the Act, and (3) if so, 
whether the appellant had come to know of such 


fraud at a date less, than one year prior to the 
date of suit. 


“In order to succeed in his claim the appellant 
requires a favourable decision on each of these 
three questione, The Trial Judge-found in his 
{favour on all three heads. On appeal, tbo Ohief 
Court of Oudh found against him on the frst 
head, and found it unnecessary to consider the 
other two. 


“The case was fully argued before their Lord- 
ships, and while, in view of the opinion formed 
by their Lordships on the third question, it hecomes 
unnecessary to pronounce a decision on the first 
and second questions, a short description of some 
of the circumstances giving rise to these questions 


is a necessary preliminary to decision of the third 
question.” 


It is thus clear that the first question 
whether the transaction was of such a 
nature as would fall within the provisions 
of Chap. II of Oudh Laws Act, whereby a 
right of pre-emption would vest in the 
appellant was fully argued before: their 
Lordships of the Privy Council and it 
would have been an easy matter for 
their Lordships if their Lordships agreed 
with ihe view of the Chief Court to accept 
that view and to dismiss the appeal on that 
ground, but they did not think it proper 
to do so but reserved their opinion on the 
first question and decided the question of 
limitation and so disposed of the appeal. 
This clearly shows that their Lordships 
were doubtful of the correctness of the 
view taken by this Court on the first ques- 
tion, but they did not think it necessary to 
decide that question, because they could 
dispose of the appeal on the plea of limi- 
taion. 

The decisionsin Ajodhya v. Sheo Shankar 
(5) referred to above related to the year 
1927. Inthe following year in Muhammad 
Ishaq v. Fahim-un-nissa (6) it was held by 


the same learned Chief Judge sitting with’ 


Mr. Justice Bisheshwar Nath Srivastava 
that it was not forbidden to a person to 
circumvent the law of pre-emption by 
taking a transfer which fell short of a sale 
though it might eventually have the same 
effect as a sale and under the present 
system of law parties to a transaction had 
been allowed to resort to devices for the 
purposé of defeating the right of pre- 
emption, but there was a marked distinc- 
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tion between a device and a disguise, and 
that a device was permitted but it did not 
follow that the disguise could not be ex- 
posed, and that where the parties had 


- really entered into a sale transaction but 


had disguised it under the mask or cloak of 
a different transaction, the Court must 
look to the real nature of the transaction 
for the purpose of determining whether it 
could be subject to the right of pre-emp- 
tion or not. In this case a mortgage was 
executed in favour of the wife of a certain 
person and the mortgagor executed a deed 
described as a deed of hiba-bil-ewaz in 
favour of the husband of the mortgagee 1n- 
respect of the property mortgaged. It was 
held that the transaction as evidenced by: 
the deed of transfer amounted to a sale’ 
and was subject to pre-emption. 
livering the judgment in this case the 
learned Judges made the following ob- 
servations: — 

“It is true, as remarked in Lachman Prasad v 
Mir Fida Husain (14) that it is not forbidden to a 
person to circumvent the law of pre-emption by 
taking a transfer which falls short of a sale though 
it may eventually have the same cffect as a sale.’ 
It has often been said that pre-emption is a weak 
right and under Muhammadan Law devicés were 


permissible for the purpose of defeating pre-emp- 
tion. liven under the present system of Jaw parties 


+. 


t 


Wa 


In de- ~ 
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to a transaction have been allowed to resort tothe ~ - 


devices for the purpose of defeating the right of pre-- 
emption but there is a marked distinction between a 

device and a disguise. A device is permitted but it - 
does not mean that a disguise cannot be exposed. , A 

person in order to defeatthe right of pre-emption’ 

may decide notto have a saledéed butto have, 

say, a mortgage deed with onerous conditions making 

its redemption difficult or might have a lease execu- 

ted in his favour making himself liable to pay a small 

sum, howscever, insignificant, as rent. In these 

cases, which are only illustrative, there is no real 

sale, The transferee is only a mortgagee or a lessee 

though for all practical purposes his position may 

be as goodas that ofan owner. Such devices, as 

we havesaid before, are permissible because they 

fall short of the transaction of sale which alone can 

give rise to a right of pre-emption. But the 

position is entirely differentin acasein which the 

parties had reallyentered into a sale transaction 

but disguised it under the mask or cloak ofa different, 
transaction. 
real nature ofthe transaction for the purpose of 
determining whether it could be subject to the right 
of pre-emption or not.” 


se 


In such cases the Court must look to the ~ 


Itis thus clear that in this ruling thes 


learned Judges of this Court reverted to 
the view of law which had been current 
in the province of Oudh and which 
had been set forth in a long chain of 


decisions ofthe late Court of the Judicial - 


Commissioner of Oudh. Without purports 
ing to dissent from the rulings 
Ajodhya v. Sheo Shankar (5) which we 
have set forth above the learned Judgeg 


“In this case took a view which was radi- 
‘eally different from 
_ céses noted above. 

"Sarfaraz Singh v. Baleshwar Prasad (17) 


‘tion or not. 


1935 


that set forth in the 
Thus for instance in 


the learned Chief Judge was content to 


‘observe that the document was undoubted- 


ly not a deed of sale; it was a deed of 
mortgage and in these circumstances no right 
of pre-emption could exist, whereasin this 
rulingin Mohammad Ishaq v. Fahim- 
un-Nissa (6) in which alsoa deed of mort- 
gage was ostensibly executed he went 
further and held thatthe Court must look 
tothe real nature of the transaction for 


‘the purpose cf determining whether it 


could be subject tothe right of pre-emp- 
This was obviously reverting 
to the view of the law which had, found 
favour in the Court of the Judicial Com- 
missioner ofOudh. . 

‘In Gopal Sahu v. Nand Kumar Singh (20) 
a Single Judgeof this Court held that 
where a document purported to be a per- 
petual lease of an occupancy holding 
transferring all the rights of an occupancy 
tenant without any right of re-entry for 
ever tothe lessee on payment of a certain 
premium andthe annual rent which was 
exactly equivalent to the land revenue 
dueto the Government and there was 
nothing left tothe lessor, the transaction 


‘amounted not to a lease but toa sale. It 


is interesting to note that before the learned 
Judge the contention was raised that cer- 
tain decisions, of this Court Ajodhya 
v. Sheo Shankar (5) had laid down that 
the Court shotild accept all documents at 
their ‘face value and not go into the 
question of the intention of the parties. 
The learned Judge rejected this conten- 
tion as an incorrect interpretation of the 
rulings cited in Ajodhya v. Sheo Shankar 
(5) by referringto a récent ruling ofthe 
Bench of this Court in Mohammad Ishaq v. 
Fahiniwn-Nissa (6). 

In Nar Singh Narain v. Sant Ram (21) 
the rulingin Mohamad Ishaq v. Fahim- 
un-Nissa (6) was followed and relied upon. 
It is interesting to note that in this case 
the learned Counsel for the appellant 
relied upon Lala Parsotam Das v. Abdul 
Rahman (18) whereas thé Counsel for the 
respondents relied upon Mohamad Ishaq 
v.' Fahim-un-Nissa(6)and the learned Judge 
preférred ‘to follow the riling in Moham- 


mad Ishaq’s case (6) and held that the 

(20) 123 Ind. Cas. 53.7 OW N 438; Ind. Rul. 
(1930) Oudh 149; 14 R D 190; AI R 1930 Oudh 
3 


(21) 134 Ind. Oas, 1092;8 O W N 1113; AIR 1931 
QOudh 424; Ind, Rul. (1932) Oudh 4, 
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parties had really entered into a” sale 
transaction but disguised it under a 
mask or cloak of a different transaction 
and that the Court was bound to look into 
the real nature of transaction for the 
purpose of determining whether it could be 
subject to the right of pre-emption or not. 

In Ram Anand v. Ram Das (22) one of 
us sitting singly, after a review of the case- 
law on the subject, held that it was open 
to a person to circumvent the law of pre- 
emption by cloaking the transaction into 
which he had entered in sucha way that 
the transaction could not legally beheld to 
be an out and out sale, andin trying to 
achieve this object all devices were per- 
missible, but atthe same time, it was 
open to the Court to scrutinise all such 
devices very closely and to see if the 
transaction into which the parties had 
entered did really amountto a sale or 
not, and if it did’ not amount to a sale 
in the eye of the law, then the device 
succeeded and the right of pre-emption was 
defeated. If,on the other hand,. it did 
amount to a sale, the device failed and 
the right of pre-emption was not circum- 
vented. 

In this case the Single Judge of the Court 
followed the ruling in Mohamad Ishaq V. 
Fahim-un-Nissa (6). 

Jn our opinion the correct view of the 
law was laid down in Mohammad Ishaq v. 
Fahim-un-Nissa (6) and in so far as the rul- 
ing in Ajodhya v. Sheo Shankar (5) and the 
other rulingsreported in the same volume 
referred to above lay downa rule of law 
on this point different from that enunciated 
in Mohammad Ishaq's case (6), they cannot 
be held tobe laying down a correct pro- 
position of Jaw. Our answer to the first 
question is that the rulingin Ajodhya v. 
Sheo Shankar (5) did impliedly overrule the 
rulings in Zulfan Khan v. Sant Baksh 
Singh (1), Ram Bali Singh v. Jagdat 
Singh (2) and Sant Bux Singh v. Bhawani 
Prasad (3) and Ram Suchit v. Sheo 
Sewak Singh (4) and in so far as it enjoins 
one to take the deed in question at its 
face value it does not lay down a correct 
proposition of law. Se ts 

Our answer to the second question is that 
the ruling in Mohammad Ishaq v. Fahim-un- 
Nissa (6) toa certain extent impliedly dise 
sents from the ruling intO W N 137 
[Ajodhya v. Sheo Shankar 5), and lays 
down the view ofthe law in consonance 


22) 143 Ind. Cas, 897; 10 O W N 613; Ind, Rul. 
(1933) Oudh 217; A Í R 1933 Oudh 329; 17 R D 708; 
L R 14 A (0) 531. 
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with that enunciated in the late Court of 
the Judicial Commissioner of Oudh and 
is the view of the law that at present 
prevails in Oudh. 

Nanavutty and Thomas, JJ —(October 
80, 1984).— The facts of this case have been 
fully set forth in our order of reference 
to the Full Bench made on August 29, 1934, 
and need not berecapitulated here. ` 

The Full Bench has decided that the 

ruling reportedin 4jodhya v. Sheo Shan- 
kar (5) does impliedly overrule the rulings 
reported in Zulfan Khan v. Sant Bakhsh 
Singh (1) Ram Bali Singh v. Jagdat Singh 
(2), Sant Bux Singh v. Bhawani Prasad 
(3) and Ram Suchitv.Sheo Sewak Singh (4) 
and inso far as it enjoins oneto take the 
deed in question at its face value, it 
does not lay down a correct proposition 
of law. The finding on the second question 
referred to the Full Bench is that the rul- 
‘ing reported in Muhammad Ishaq v. Fahim- 
un-Nissa (6) to a extent impliedly dissents 
from the ruling in Ajodhyatv. Sheo Shankar 
(5) and exposes the view of law on this 
point that found favour with the late Court 
of the Judicial Commissioner of Oudh. 

We have heard the learned Counsel of 
both parties on the interpretation to be, 
puton Ex. Al, which purports to be a 
deed of perpetual lease executed by 
Aman Singh in favour of Ram Naresh 
Singh, respondent. It is admitted by the 
learned Counsel for the respondents that 
this deed does create under-proprietary 
rights in favour of Ram Naresh Singh, 
but he contends that thereisno sae of 
under-proprietary rights by Aman Singh in 
favour of Ram Naresh Singh, defend- 
ant No. 1, under the guardianship of his 
uncle Ajodhya Singh mortgagee defend- 
ant. By this deed, Ex. A-1 the superior 
proprietor Aman Singh carved out under- 
proprietary rights in favour of defendant 
No. 1, Ram Naresh Singh, and sold them 
for a sum of Rs. 2,500 although he des- 
cribed the transaction as a patta istamrari 
instead ofa bainama orsale deed. The 
phrases ba akhtiar intiqal jamu aqsam ba 
akhtiarat wa tasarrufat huquq matahti wa 
ba akhtiar intiqal jami aqsam naslan bad 
naslan bainan bad batnan manmuqir wa 
warsan manmugir ko kabhi wa kisi halat 
menakhtiar izafalagan wa notice bedakhli 
ki nisbat jaidad mazkura ba mugabla 
maktub ialih mazkur wa niz warsan unke 
hasil nahin hai aur na hoga dakhil kharij 
maktub ilaih mazkur bazabta adalat malse ba 
khanai matahti andar ziman (3) kara lewen 
(i. e. of & 32 of the Land Revenue Act) are 
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all phrases, which go toshow that full under- 
proprietary rights heritable and transfer- 
able were conferred upon the so-called 
lessee Ram Naresh Singh. It has been 
held in Ram Faqir v. Sheo Ratan (7) that 
aright of pre-emption arises in such a 
case where a person does not convey 
all his rights in theland but only carves 
out a subordinate tenure. In this case 
Mr. Justice Chamier madethe following 
observations: — 


“Next it was contended that although aright of . 


pre-emption may arise upon a sale of an under- 
proprietary right which existed prior to the sale, 
it doesnot arise upon the transaction -whereby a 
person does not convey all his rights in the land but 
only carves out a subordinate tenure. A similar 
contention seems to have been advanced in the Funjab 
with reference to s 10 of the Punjab Laws Act, 1872, 
as amended by Act All of 1878 which provides 
that theright of pre-emption ‘shall extend to the 
village site, to the houses built upon. it, and to all 
transferable rights of occupancy affecting such lands.’ 
This clause is with the exception of the words 
which I have italicised.. the same as cl. (b) of s. 7 
of the Oudh Laws Act. It has been held in numer- 
ous cases that it applies to transactious by which 
proprietors create transferable rights of occupcy 
in another for a consideration See Nihal Chand 
v. Rai Singh (23) and the cases therein mentioned 
by Rivaz, J. 

“It would be strange ifthe right of pre-emption 
did not apply to sucha transaction asthe one now 
in question. Broadly speaking the origin of the 
right of pre-emption isthe desire to keep strangers 
out of the villagecommunity. The transaction before 
us brings’ a stranger into the village community 
who would havea right of pre-emption in case of a 
sale of land to another stranger. In my opinion 
the transaction wasa sale of a transferable right 
within the meaning of the Oudh Laws Act and 
therefore pre-emption may be claimed under Chap. 11 
of that Act.” , 

These observations fully apply to the fact 
of the present case and completely dispose 
of the objections raised by the learned 
Counsel fcr the respondent that the present 
deed Ex. / -l merely evidences the creation 
of under-proprietary rights and is not a 
sale of under-proprietary rights. 

The same view was held in Ram Autar v. 
Drigpal (o). In that case the’ proprietor 


of a mahal executed deeds declaring that” 


he had granted a birt shankalap to the 
appellant Ram Autarin respect of a certain 
area of land receiving a money considera- 
tion therefor and declaring that the ap- 
pellant wasto pay the lagan sarkari. It 
was held that the document amounted to a 
grant of under-proprietary rights in the 
land in suit and not to a ‘lease within 
the meaning of s. 108, Act IV of 1882. 
Similarly in Ram Suchit v. Sheo Sewak 
Singh (4) it was held that the document 
which was described as a zar-e-peshgi leage 


(23) 4P R 1892, 
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was in reality an out and out sale of under 
proprietary rights and was, therefore, sub- 
ject to pre-emption. 

The same view was taken in Zulfan 
Khan v. Sant Bakhsh Singh (1). In that 
case a perpetual lease was. granted by a 
superior proprietor by which under-pro- 
prietary rights were conferred on the lessees 
and the rent reserved was substantially 
equivalent to the Government revenue and 
no right of re-entry was reserved to the 
lessor, and it was held that this perpetual 
lease amounted to a sale of under-pro- 
prietary rights, and gave rise to a right of 
pre-emption. In Sant Bux Singh v. Bha- 
want Prasad (3) it-was held that the ques- 
tion whether the déed in suit was a sale 
or lease depended on the congtruction of all 
the terms of the document. In the present 
case the terms of Ex. A-! are very explicit 
and clearly amount to a sale; although the 
sale transaction is cloaked in the disguise 
of a patta istamrari- or perpetual lease and 
the sale price is described as za7-e-nazrana. 

In kam Bali Singh v. Jagdat Singh (2) 
it was held by Mr. Justice Daniels that 
where the document on the basis of which 
a suit was brought purported to confer a 
perpetual birt right, ani where the right 
created was transferable and «heritable and 
the grantor reserved no right whatever in 
the property except the righ: to receive rent, 
the transaction amounted to a sale of 
under-proprietary rights and gave rise to a 
right of pre-emption; This decision is fully 
applicable to the facts of the present case. 

The learned Counsel for the respondents 
has argued that upon the findings of facts 
arrived at by the lower Appellate Conrt, 
the transaction must be h-ld to be only a 
perpetual lease and not a sale of under- 
proprietary rights, 3s the lower Appellate 
Court has rejected the oral evidence adduc- 
ed by the plaintiff to prove that the trans- 
action was an out and out sale and not a sale 
of under-proprietary. rights. He has cited 
the decision in Muhammad Ishaq v. Fahim- 
un-Nissa (6) in support of this contention. 
In our opinion this contention is not ten- 
able. The interpretation of a document, 
which is an instrument of title, has always 
been held to be a pure question of law [see 
Midnapur Zamindari Co., Ltd., v., Uma 
Charan Mondal (24) ] Inthe present case 
Ex. A-1 is such an instrument of title, and 
the finding of the lower Court as to the 


(24) 74 Ind. Oas. 482; A IR 1923 P O 187; 21 AL 
3 723;4PL T 627; 33 M L T 2/1; (1993) MWN 
832; 45M L J 663; 25 Bom. L R 1287; 400 L J 16; 23 
OWN 181 (PO). i 4 
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natureof this document cannot be treated 
as a finding of fact. 

Similarly in Sitla Bakhsh Singh v. Gulab 
Singh (25) it was held that a finding as to 
whether a certain lease should be constru- 
ed as conferring a heritable title on the 
lessee or not was a finding on a question 
of law and as such challengeable in second 
appeal. 

In Talib Ali v. Kaniz Fatima Begam (26) 
two learned Judges of this Court held that 
the interpretation to be put ona sale-deed 
was 2 question of pure construction and that 
it was open to this Court in second appeal 
to hold on a proper construction of the 
deed as a whole that it did not in essence 
evidence a transaction of sale. 

In G. Makenzie & Co. v. Muhammad Ali 
Hyder Khan (27) it was held that in inter- 
preting a deed the substance of the transac- 
tion evidenced by the deed in question must 
be looked at and not its mere words. 

In Abdul Qavi v. Mahboob Ali (28) it was 
held that the question of proper construc- 
tion to be placed on a deed was a question 
of law and that there could be no estoppel 
by a pleading of law inasmuch as the other 
side must be presumed to know what the 
law is. 

We hold, therefore, that the finding of the 
lower Court, that Ex. A-1 isa perpetual 
lease of under-proprietary rights, is not a 
finding of fact but that it is really a finding 
of law, which can be challenged in second 
appeal. : 

We have already held above that this 
transaction Ex. A-1 evidences a sale of 
under-proptietary rights, which gave rise to 
the right of pre-emption. 

We accordingly allow this appeal, set 
aside the judgment and decree of the lower 
Appellate Court and as the lower Appellate 
Court has not decided the other points 
raised in the memorandum of appeal filed 
before it we remand this case to that Oourt 
for decision of the other questions raised in 
appeal before that Gourt. The plaintiff- 
appellant will in any case get his costs of 
this appeal. Other costs will abide the re- 
sult. 

D. Appeal allowed. 

(25) 93 Ind. Cas 9°7; 3 O W N 213; ALR 1926 
Oudh 380; LR 7 A (0) 84; 130 L J 565. 

(26) 102 Izd, Caa 142: 4 O W N 400; AI R 1927 
Oudh 204 

(27) 115 Ind Cas 102;6 O WN125;AIR 1929 
Oudh 155 

(28) 129 Ind. Cas, 183; 7 O W N 1052; Ind. Rul. 
(1231) Oudh 83; A I R 1431 Cudh 133. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No.: 84 of 1930 
September 4, 1934 
. NIAMAT-ULLAH AND'COLLISTER, JJ. 
MUHAMMAD YUSUF AND OTHERS — 
PLAINTIFF3— APPELLANTS 
versus oo 

MUHAMMAD SHAFT AND crarrs— 
> 9 DERENDANTS—RESPONDENTS 

Muhammadan Law ~Wakf—Imambare, if a public 
place of worship, 

It is common for a Muhammadan owner of a house 
to build a separate imambara for the use of himeelf 
and his family. ‘An imambara is not a pub- 
lic place of worship as isa mosque or temple, but 
an apartment in a private house set apart, no doubt, 
for the performance of certain moharram ceremonies, 
[p. 345, col. 2.) 

-The plaintiffs failed to prove that members of the 
public are at liberty to place their own tazias in the 
imambara in dispute or to convene a majlis therein 
at their own pleasure and without the permission of 
the defendants. The utmost that was proved was that 
members of the public were allowed inside the 
imambara when the defendants chose to hold a 
majlis or perform any other ceremony and throw the 
imambara open to the public: 

Held, that even if there was a dedication, the trust 
was not of a public character such as is contemplat- 
ed by s 9?, Civil Procedure Code. fp. 346, col. 1.] > 

F.C. A. from a decision of the District 
Judge, Benares, dated October 29, 1929. 

Dr. K. N. Katju, Messrs. Hyder Mehdi and 
Zafar Mehdi, for the: Appellants. 

Messrs, A. M. Khwaja and Mahmudullah, 
for the Respondents. ar od 

Judgment.—tThis appeal arises out of 
a suit under g. 92, Civil Procedure Code, 
which wasinstituted by four Muhammadansg, 
of whom two are Sunnis and - two are Shias. 
It was alleged in the plaint that about a 
hundred years ago, one Allah Rakhu built 
an imambara-and made. a public wakf of 
it-and ihat the said imambara has' ever 
since that time been used’ by: ‘the 
Mussalman public for religious purptees. 
It is stated in the plaint that Allah Rakhi 
appointed one: Mohammad. brahim ‘as-the 
first mutwalli and that he subsequenily 
appointed a man named Ghulam Husain. 
After the death of the founder,’ hia 
daughter's son by name, Abdul Rahim, 
appointed one.Ahmad Ali as mutwalli by 
means of a document dated June 10, 1911, 
and on the “death of Ahmad Ali he ap- 
pointed the latter's brother Abdul Hamid 
and defendants Ncs. 1 to 3, as mutwallis by 
means of a document dated November 
14,‘ 1918. Abdul. Hamid died soon. after- 
wards, but defendants No. 1—3 have 
continued up to this day to act as mutwallis 
of the dedicated property. It is alleged 
in the plaint that defendants Nos. 1 to3 have 
allowed the wooden structure of a tazia, 
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which was placed in the imambara by the 
founder thereofyto fall into decay;that they 
have allowed “the imambara building to 
fall- into disrepair, that’ they have removed 
and misappropriated the pewter cover of 
the tazia, that*they- pay no” attention to 
the performance of- the religious and 
charitable objects for which the trust was 
founded, that they do not allow members 
of the Mussalman public to take out the 
Ashra procession on 10th day of Moharram, 
that-they prevent the public from arranging 
for the installation of sabils, distribution ‘of 
alms and other ceremonies, such as majlis, 
recitation from the Holy Koran; ete., and > 
that they have discontinued the annual 
procession which used to‘ go from’ thé 
imambara to Lallapur- The plaintifs 


‘therefore prayed that the’ defendants’ Be 


removed from the pogsession ‘and managé: 
ment of the wakf property and that one 
or more new mutuallis be: appointed and 
that.a‘scheme' ke prepared by the Court 
for the proper management of the property. 

Defendants Nos: 1: arid 2, are the sons of 
Ahmad Ali and: defendant: No. 3 is his 
nephew.: Defendant No. 4 is a son of 
Ghulam Husain and defendants Ncs. 5'to'7 
are descendants of Allah Rakhu, the foundey 
of the imambara.': The defetice‘is ` that 
Allah Rakhu who admittedly! founded thé 
imambara in dispute treated “it as hispwn 
property'and never divested . himself “‘of 
his proprietary rights therein. * On his 
death the property went to his daughter's 
son Shah-Mohammad and after the latter's 
death it went to: defendants Nos. 5 to 7 as 
well as other descendants of Allah Rakhu. 
Allah! Rakhu used ‘ lo “invite friends and 
felatives for religious functions ‘in’, the 
imambara'and in the time of Shah Mohai- 
mad; his :friend‘Ghulam Husain used tò 
asrist him at such functions. After thé 
death of Ghulam Husain; the- latter's’ son 
Ali Akbar set up a title to the tmambara 
and accordingly Shah Molammad’s. son 
Abdul Rahim’ hereupon executed'a docu: 
ment whereby he entrusied Abamd Ali with 
ihe supervision: and managémeht of the 
ceremcnies of the’ imambara.’ On’ Ahmad 
Ali'sdeath Atdul Rahim executed asimilar 
document in favour of defendants Nos. 1 to 
3. “The defendants deny ‘that any, wakf. 
was created at all; but they plead that if 
there was a wakf it was of: a private 
nature. They. also set up aplea that the 
Shia ` plaintiffs had no ‘interest in thë- 
property within the meaning of s. 92, 
Civil Procedure Code, and that therefore 
they had no right of suit. 


a 


_imambara; 
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The lower Court has found that the Shia 
plaintiffs « have’ no right of suit and 
‘bas found that no public wakf was created 
‘sich . ag” is, contemplated ,by s. 92, Civil 
Procedure -Code. The point for deter- 
‘mination: in this appeal:is whether or not 
“Allah Rakhu created a trust for public 
purposes of a charitable or a religious 
nature within the meaning of s. 92, Civil 
‘Procedure Code. One of ‘the plaintiffs has 


ý Biyen evidence and they have examined 


fiva 7 ‘other witnesses:- Mohammad 
Silaiman, Abdul Ghaffar, Mohammad Zahur, 


‘Mohammad Ibrahim and Abdul Karim. 


These witnesses state that the imambara 
is a public wakf and that it is used by 
the public for religious purposes at the 
time of Moharram and on other occasions. 
Their. statement as regards the, origin of 
the alleged wakf is based on evidence 
which has not been shown to be admissible 


| and their evidence as regards the use which 


is made of the imambara by members of 
the Muhammadan public is not inconsistent 
with: the ease of the defendants. Not a 
single member of the public has been 
produced who is able to say that he himself 
has. ever placed a tazia in the imambara 
or‘ has ever held a majlis there or has even 
attended -the imambara in any capacity 
otherwise than with the permission of the 
defendants. We have : been referred to 
certain documents in support of the 
allegation ` that the imambara is a public 
trust. 

The first of hes documents are: the so- 
called tauliyatnamas of June 10, 1911, and 
November 14, 1913. In these documents 
Abdul Rahim, a descendant of the ‘founder, 
stated that the imambara had been built, 
owned and possessed ` by: Allah'Rakhu and 
that since the latter's death the executant 

and his brothers had been in possession. He 
stated “that he himself was the mutwalli 
and that‘he had appointed Ghulam Husain for 
the purpose of: observing the: tazia dari 
ceremonies and that he was now appointing 
Ahmad Ali for the same purpose as naib 
mutwalli and manager. There is nothing 
in these two documents which is inconsistent 
with the proposition that Allah Rukha had not 
divested himself of his proprietary title in the 
in fact, they definitely stated 
the contrary. The use of the word “mutwalli” 
and ‘naib mutwalli” leads to no inference 
of*@ public trust being created or having 
been created. There’ is a Municipal 
Register for the period April 1, 1922, to 
March 31,1927, which shows that water 
tax was not collected in respect of this 


l imambara; but 
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this can prove nothing 
more than a possible misunderstanding on 
the part of the Municipal Board as regards 
the character of this building. Finally 
there is a plaint which was filed by the 
present defendants Nos. 1 to 3, on 
March 17, 1920, in which they stated that 
they were the ‘mutwallis of this imambara 
and thatthe Muhammadan residents of 
Madanpura Mohalla were in the habit of 
using the imambara for religious meetings 
on occasions of mourning. If the 
allegations in this plaint amount to an 
admission of the imambhara being a public 
wakf, such admission obviously cannot 
bind the descendants of the founder. There 
are no other documents in support of the 
oral evidence; and as we have already 
shown, the oral evidence does not avail to 
establish the existence of a public truat. 

Admittedly, there is no income from the 
alleged trust and the plaintiffs have totally 
failed to prove that any public subscriptions 
are ever raised for ils maintenance. We 
doubt whether an imambara has ever been 
made the subject ofa public wakf except 
in cases where there is some inconie— 
bearing property attached to it and 
included inthe dedication. In the’ case of 
Delrus Banoo v. Kazee Abdoor Rahman, (1), 
a Bench of the Calcutta High Court observed 
as follows: 

“An imambara, moreover, is not a public place of 
worship asisa mosque or temple, but an apartment 
in a private house set apart, no douit, for the 
performance of certain Moharram ceremonies but no 
more open to the general public than a private 
oratory in England would be; as a matter of fact, 
starangers are ordinarily excluded from these 
celebrations.” 

With these observations we are in fall 
agreement. It is trne that that particular 
case was concerned with an imambara 
which was a room within a house; but it is 
common for a Muhammadan owner of a house 
to build a separate imambara for the use 
of himself and the members of his family, 
and the remarks of the Calcutta High 
Court, referred to above, would apply with 
equal force to such an imambara. The 
plaintiffs have totally failed to prove 
that members of the public are at liberty. 
to place their own tazias in the imambara 
in dispute or to convene a majlis therein 
at their own pleasure and without the 
permission of the defendants, the utmost, 
that has been proved is that members of 
the public are allowed inside the imambara, 
when the defendants choose to hold a majlis 
or perform any other ceremony and throw 
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. the imambara open to the public. It has 
not been shown that acts of the managers 
in respect of the imambara in dispute are 
in any way inconsistent with the theory of 
private ownership on the part of the descen- 
dants of Allah Rakhu or with the theory 
of a private wakf having been created for 
the benefit of the members of Allah Rakhu’s 
family. Mr. Mayne ai p. 615 of his book 
on Hindu Law and Usage, Edition 9, 
deals with apparent or imperfect trusts. 


He observes: 

“And there will be a further difference where the 
trust is only an apparent and nota real one, and where 
it creates no rights in any one except the holder of 
the fund, The last case arises where the founder 
applies his own property to the creation ofa pagoda 
or any other religious or charitable foundation, 
keeping the property itself, and the control over it, 
absolutely in his own hands, Thecommunity may 
be greatly benefited by this arrangement, so long 
as it lasts, but its continuance is entirely at his own 
pleasure. Itis like a private chaple in a gentleman's 
park, and the fact that the public have been permit- 
ted to resort to it will not prevent its being closed, 
or pulled down, provided there has been no 
dedication of it to the public. It will pass equally 
unencumbered to his heirs, or to his assignees in 
insolvency.” | i Fr 

We are inclined to think that this is the 
position as regards the imambara in 
dispute; but if there was a dedication at 
all, we have no hesitation in agreeing 
with the Court below that the trust was not 
of a public nature such as is contemplated 
by s. 92, Civil Procedure Code. We 
accordingly dismiss this appeal with costs, 

D. Appeal dismissed. 


__ QUDH CHIEF COURT 
Civil Revision Application No. 78 of 1931 
November 19, 1934 
Srivastava, J. 

SAJJAD HUSAIN ACCUbED— 
APPLIOANT 
VETSUS 
EMPEROR— OPPOSsITE Party 

Criminal Procedure Code (Act V of 1894), ss. 476, 
476-A—Offence committed in course of mutation pro- 
ceedings in Tahsildar’s Court-~Power of Deputy 
Commissioner to direct complaint being made in 
respect of it—Notice—Court, if bound to issue notice 
before taking action under s 476—Prosecution under 
8. 476—Whether must be set aside on ground of 
delay f f 

The Deputy Commissioner in the exercise of his 
power as a8 superior Oourt under s. 476-A, 
Oriminal Procedure tode, has autbority to direct 
acomplaint being made in respect of an offence 
committed inthe course of mutation proceedings in 
a Court subordinate to him. [p, 247, col. 2.] 

There is nothing in the provisions uf s. 476 making 
it obligatory on the Vourt to issue notice before 
taking action under that section. No doubt in most 
cases it would be desirable that such notice should be 
given in order to give the accused aa opportunity 
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to offer any explanation which he might bein a 
position to give. But when the accused has failed to 
make out any grounds to show that he has been 
prejudiced for want ofnotice, the proceedings cannot 
be set aside on the ground of want of notice. Though 
B, 4:6 does notrequirea notice being given tothe 
accused yet it makes provision for a preliminary 
inquiry. The making of this preliminary inquiry 
or the extent of it has been left entirely to the dis- 
cretion of the Court. Norisit essential that the pre- 
liminary inquiry, ifany, must be made in the présence 
of the accused or after giving notice to him. Thakur 
Das v, Emperor (1) not followed. [ibid.] 

No hard and fast rule can be laid down that in all 
cases an order for prosecution under s. 476 must be 
set aside on the ground of delay. The section itself 
does not limit thetime within which action should be 
taken Begu Singh v. Emperor (2) ‘and Rahimadulla 
Sahib v Emperor (3), not followed. {p. 348, col. 1] 

O. R. App. of the order of the District 
Judge, Gonda, dated May 9, 1934. 

Mr. K. P. Misra, for the Applicant. 

The Assistant Government Advocate, for 


the Crown, 


Judgment.- Thisis an application for 
revision of ihe appellate order of the learned 
District Judge of Gonda upholding the 
order of the learned Deputy Commissioner 
of Bahraich ordering the prosecution of 
the applicant under s. 476 of the Code 
of Criminal Procedure inrespect of offences 
under ss. 193 and 471 of the Indian Penal 
Code. 

The facts of the case so far as they 
are material for the purpose of this 
application are briefly these. Mahmud-un- 
nissa, wife of the applicant, purchased a 
zamindari share in village Nagraur which 
included certain plots of land which 
were in possession of the -applicant as a 
mortgagee. In the course of mutation 
proceedings on the basis of the aforesaid 
purchase the applicant, who was also the 
mukhtar of his wife, put in eviderice a 
siyaha showing that certain rents had been 
realised from one Lautan who was a 
tenant of the lands includéd in the afore- 
said purchase, in order to prove that his 
wife was in possession of the property. 
Mutation was effected in the name of 
Mehmud-un-nissa on June 16, 1932, and 
this order was confirmed by the Deputy 
Commissioner of Bahraich on appeal on 
August 23, 1932. On June 10, 1932, the 
applicant brought a suit for recovery of 
arrears of rent duefrom Lautan in respect 
of the lands of which he was the mort- 
gagee. Lautan pleaded payment and 
produced two receipts in support of the 
alleged payment. The applicant admitted 
his signature upon those receipts, but 
pleaded want of consideration. In his 
statement made on oath tbeforé the 
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Tahsildar during the trial- of the suit he 
- stated that Lautan had never paid the 
money entered in the receipts but had 
promised to pay it after he had sold his 
grain.. He. further stated that the items 
shown in the said receipts were entered 
in the patwari’s siyaha which he had 
produced in the mutation case and that 
the said siyaha was farzi. The Tahsildar 
held the receipts to be fictitious and 
_ decreed the applicant’s claim. 
' This decree was upheld by the learned 
Deputy Commissioner. He was, however, 
of opinion that the applicant was guilty 
either of fabricating false evidence, namely, 
the siyaha which was produced by him in 
the mutation case, or of giving false evi- 
dence in the Oourt of the Tahsildar in the 
suit for arrears ofrent. He accordingly in 
the exercise of his power as a superior 
Court under s. 476-A of the Code of Crimi- 
nal Procedure, ordered a complaint to be 
-made against the applicant for fabricating 
‘ false evideniceand using a forged document, 
namely the siyaha, as genuine in the muta- 
tion case under ss. 193 and 471, Indian 
‘ Penal Code, or in the alternative, for deli- 
-berately giving false evidence on oathin 
‘the Court of the Tahsildar in the course 
of the suit for arrears ofrent under s. 193, 
Indian Penal Code. This order, as stated. 
‘before, has been upheld by the learned 
District Judge of Gonda. 
The first contention urged on behalf of 
the applicant is that the Deputy Commis- 
‘sioner when he heard the appeal in the suit 
for arrears of rent had no jurisdiction to 
take action for the making of a complaint 
“in respect. of any oTence which the appli- 
cant may appear to have committed in 
connection with the mutation case. Stress 
‘has been laid upon the words any offence 
referred to in s. 195, sub-s. 1, cl. (b) or 
cl. (c) which appears to have been commit- 
ted in, or in relation to, a proceeding in 
that Oourt used in s. 476 of the Code of 
Criminal Procedure in support of his argu- 
ment. This argument seems to meto be 
sufficiently answered by the provisions of 
s. 476-A of the Code of Criminal Proce- 
‘dure which provides that the power con- 
ferred by s. 476, sub-s. (1) may be exercised 
in respect of and offence referred to there- 
‘in and alleged to have been committed in 
or in relation to any proceeding in any such 
Court, by the Court to which such former 
Court is subordinate. It cannot bedenied 
that the Court of -the Tahsildar when deal- 
-İng with the mutation case was subordi- 
pate to the Court of the Deputy Commis- 
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sioner. In fact anappeal was made to the 
Deputy Commissioner against the order of 
mutation. Thus, I am of opinion, that the 
Deputy Commissioner in the exercise of his 
power as superior Court under s. 476-A 
had authority to direct a complaint being 
made in respect of an offence committed 
in the course of mutation proceedirgs in 
a Court subordinate tohim. It is not dis- 
puted that he had similar power of order- 
ing a complaint being made in respect of 
any offence committed in relation to the 
sujt for arrears of rent which was tried 
by the Tahsildar as an Assistant Collector 
of the Second Class. I therefore, overrule 
the contention. 

Next it was argued that the order ofthe 
Deputy Commissioner was illegal inasmuch 
as he had passed the order without giving 
the applicant any opportunity to show cause 
against it. It is argued that no order 
under s. 476 can properly be passed with- 
out previous notice being given to the 
party concerned. The contention is support- 
ed by the decision of a Bench of the Late 
Court of the Judicial Commissioner of Oudh 
in Thakur Dass v. Emperor (1), in which 
it was held that the lower Court was wrong 
in ordering prosecution without giving the 
persons concerned an opportunity of show- 
Ing cause against such order. J am unable 
to discover anything in the previsions of 
s. 476 making it obligatory on the Court 
to issue notice before taking action under 
that section. No doubt in most cases it 
would be desirable that such notice should 
be given in order to give the accused an 
opportunity tooffer any explanation which 
he might be in a position to give. The 
applicant has failed to make out any 
grounds which might show that he has in 
any way been prejudiced in the present 
case for want of notice. I am not there- 
fore prepared to set aside the order of the 
lower Court on this ground. It might be 
mentioned in this connection that though 
s. 476 does not require a notice being 
given to the accused yet it makes provision 
for a preliminary inquiry. It should, how- 
ever, be noted that the making of this pre- 
liminary inquiry or the extent of it hag 
been left entirely to the discretion of the 
Court. Nor does if appear essential that 
the preliminary inquiry, if any, must be 
made in the presence of the accused or after 
giving notice to him, ` 

Lastly, it was argued that the complaint 
in s0 far as it relates to the alleged offence 
i 22 Ind, Oas, 1001; 17 O O 25; 15 Or. L J 
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of fabricating ‘evidence in the mutation 
Case is a belated one ought therefore 
to .he set aside. In this connection 
reliance has been placed on two Full 
Bench decisions, one of the Calcutta High 
Court in Begu Singh v. Emperor (2) and 
the other of the Madras High Court 
in Rahimadulla Sahib v. Emperor (3). In 
the former of these cases it was held by 
-the majority of the Full Bench that the 
summary power conferred by s. 476, Cri- 
minal Procedure Code, is exercisable only 
at or immediately after the conclusion of 
the trial. Similarly inthe latter case the 
majority of the Full Bench were of opinion 
that it was the intention of the legislature 
in enacting s. 476 that an order under this 
section ehould be made either at the close 
of the proceedings or so shortly thereafter 
that it may reasonably be said that the 
order is part of the proceedings. Miller, J. 
who was alsoa member ofthe Full Bench 
dissented from this view. With all res- 
pect forthese decisions, I do not think that 
any hard and fast rule can be laid down 
that in all cases an order for prosecution 
under s. 476 must be set aside on the 
ground of delay. The section itself does 
not limit the time within which action 
should betaken. The facts of the present 
case afford the best argument against the 
reasonableness. of laying down any rigid 
rule on the subject. As stated before the 
mutation case was decided in favour of 
the applicant’s wife. Evidently the siyaha 
was accepted as affording good evidence 
of her possession. The Court at that time 
could have had little reason to think that 
ithad been fabricated. Itis cnly when 
the subsequent suit for arrears of rent was 
instituted and the plaintiff deposed on 
-oath that he had “mot received the money 
and had got the entry made in the siyaha 
fictitiously that the commission of the 
alleged offence inthe mutation case came 
to light. It would only defeat the ends 
of public justice ifthe order of the lower 
Court in respect of the alleged offence in 
the course of the mutation proceedings 
wereto be set aside onthe ground of 
delay. 

For the. above reasons I dismiss the ap- 
plication. 

N. Application dismissed. 
-(2) 34.0551; 4 O LJ 437; 11 O.W `N 20, 

(8) 31 M 140; 17 M L J 584; 3M L T 79, 
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. ALLAHABAD HIGH COURT - 
Civil Revision Application No. 486 of 1933 
September 18, 1934 i 
NIAMAT-ULLAH, J. 
KUNDAN LAL—APPLICANT 
versus ` 
BHAGWATI SARAN AND ANOTHER — 


OPPOSITE PARTIES 

Guardians and Wards Act (VIII of-1890), ss. 31, 33, 
43-—District Judge if can cancel lease created without 
his permission—Power of District Judge to exercise 
authority in relation to ihird person— Validity of 
lease, how determined—District Judge, powers of. 

The District Judge cannot exercise judicial 
authority in relation to third persons in proceedings 
under the Guardians and Wards Act. If the lease 
executed bythe guardian is voidable, the same not 
having been executed with the permission of the 
District Judge, the latter hes no power to cancel 
it in the sense thatthe lease becomes inoperative by 
force of that order. Any question as regards the 
validity of the lease ís to be determined by a com- 
petent Court in a regular suit. There is no provision 
in the Guardians and Wards Act, which empowers the 
District Judge to exercise disposing power over the 
minor's property under the management of a law- 
ful guardian. It is the function of the, guardian to 
deal with the property of the minor and to administer 
it. The guardian may obtain the advice of the 
District Judge under s. 33, Guardians and Wards 
Act. The District Judge may also make an order 
under s. 43 regulating the conduct or proceeding of 
any guardian appointed or declared by the Court. 
But he cannot deal with ihe minor's property and 
do everything which the guardian “might do. 
Besides cancelling an instrument executed by the 
laiter, he has no power to declare that the cancellation 


. of the lease already executed is to “take effect” from 


a certain date and that it shall be valid’ till that date 
arrives, . 

C. R. App. against an order of the District 
Judge, Agra, dated July 15, 1933. ` 

Mr. Jagadish Swarup, for the Applicant. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Opposite Parties. AN 


Ordér.—This is an application in revi- 
sion against an order passed by the Officiat- 
ing District Judge, Agra, in a matter 
under the Guardians and Wards Act. 
Musammat Shyam Dei was‘ appointed 
guardian of the property of her minor son; 
Hari Shankar, who owned certain landed 
property. She executed a lease in favour 
of Kundan Lal and another in respect of 
that property at an annual rent of Rs., 895. 
The term of the lease was seven years. 


“Ib was executed on February 7, 1932. A. 


few months afterwards, one Bhoj Raj, who 
is alleged to be on bad terms with Kundan 
Lal, made an application to the District 
Judge intimating that the opposite party, 
Bhagwati Saran, was willing to pay for 
the same land on annual rent of Rs. 950-3-8 
for aterm of five years. The application 
also drew the attention of the District 
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Judge to the fact that the fact that the 
lease in favour of the applicant, Kundan 
Lal, was given without the permission of 
the District Judge, required by s. 31, 
Guardians and Wards Act. The District 
Judge issued a notice to the guardian and 
the applicants, Kundan Lal and others and 
passed the following order on July 15, 1933, 
which is challenged in revision: 

“The lease in favour of Kundan Lal and others 
ig cancelled, if Bhagwati Saran is willing to take 
the lease at Re. 959-3-8 for five years on the same 
conditions as Kundan and also the arrears of rent 
purchased by him, the lease will be granted to him 
provided he deposits the profit in advance every year 
andalso:the arrears of rent purchased by Kundan 
Lal. The draft to be filed. The cancellation will 
take-effect from the date the new lease is registered. 


The proceedings taken by Kundan Lal before the 
cancellation will be valid.” 


Itis quite clear that the learned Officiat- 


ing District Judge, is of opinion that he can 
exercise judicial authority. in relation to 
third persons in proceedings under the 
Guardians and Wards Act. If the lease 
executed by the guardian in favour of the 
applicants (Kundan Lal and another) is 
voidable, the same not having been execut- 
ed with the permission of the District 
Judge, the latter has no power to cancel it 
in the sense that the lease becomes inoper- 
ative by force of that order. It may be 
that the District Judge can express an 
opinion as regards the validity or otherwise 
of the lease for the purpose of determining 
the action which should be taken in the 
interest of the minor. The holder of a 
lease executed by a guardian without the 
permission of the District Judge may have 
effective defences against the claim by or 
on behalf of the minor to have the lease 
cancelled. Any question as regards the 
validity of the lease is to be determined 
by a competent Court in a regular suit. 
It is certainly open to the District Judge to 
form the opinion that the lease is invalid, 
and acting on that view he may grant 
permission to the guardian ‘to execute 
another lease on more advantageous terms. 
I may point out that the Officiating District 
Judge has ordered the guardian to execute 
the lease. His proper function is to grant 
permission to execute one if itis asked for. 
There-is no provision in the Guardians and 
Wards Act, which empowers the District 
Judge. to exercise disposing power over 
the minor's property under the management 
of a lawful guardian. It is the function 
of the guardian to deal with the property of 
the minor and to administer it, The 
guardian may obtain the advice of the 
District Judge under s. 33, Guardians and 
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Wards Act. The District Judge may also 
make an order under s. 43 regulating the 
conduct or proceeding of any guardian ap- 
pointed or daclared by the Court. The 


` learned Officiating District Judge seems 


to have been of opinion that he can deal 
with the minor's property and do every- 
thing which the guardian might do, besides 
cancelling an instrument executed by the 
latter. 

While it was open to the learned Judge 
to invite the guardian to make an applica- 
tion for permission to execute another lease 
in favour of the opposite party, he had no, 
power to declare that the cancellation of 
the lease already executed in favour of the 
applicant is to “take effect” from a certain 
date and that it shall be valid till that date 
arrives. The new lessee will take his 
chance of succeeding against the old lessee 
in proper proceedings, and any opinion 
expressed by the District Judge cannot 
affect the rights of one or the other. Tor 
the reasons stated above I set aside the 
order of the District Judge challenged in 
revision, It will, of course, be open to the 
District Judge to pass such order on the 
application. of the guardian or otherwise 
which is justified by the provisions of the 
Guardians and Wards Act, The parties 
shall bear their own costs. 


N Order set aside. 


OUDH CHIEF COURT 
Second Civil Appeal No. 233 of 1933 
November 16, 1934 
Nanavotry AND THouas, JJ. 
RAM NATH AND avotuer—PLaIntirrs— ` 
APPELLANTS 
versus 


DESRAJ SINGH AND orarrs— 
DEFENDANTS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 100~— 
Finding thata person is not the legitimate son of 
another—Whether one of fact—Whether can be 
challenged in second appeal— Legitimacy— Presump- 
tion—Absence of proof that mother was lawfully 
wedded wife of alleged father— Burden of proof. 

A finding that a personis not the legitimate son 
and heir of another isa finding of fact and cannot 
be challenged in second appeal. 

Although itis for the defendants, 
a case of illegitimacy, to prove that 
are illegitimate, for the legal presumption being in 
favour of legitimacy and marriage, the burden of 
illegitimacy lies on the person interested in making 
out the illegitimacy, yet where the plaintiffs have 
failed to prove that the mother of the alleged Hegi- 
timate son was the lawiully married wife of the 
father, the legal presumption cannot be raised in 
favour of the son and the burden of proof will not 
shift to the defendants. Aparbal Singh v. Narpat 
Singh (1), distinguished, i 


if they set up 
the plaintifig 
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8. A. C. against the decree of the Dis- 
trict Judge, Fyzabad, dated May 10, 193°, 
upholding that of the Additional Subor- 
cone Judge, Fyzabad, dated July 29, 

Mr. H. D. Chandra, for the Appellants. 

Messrs. R. B. Lal and Suraj Sahai, for 
the Respondents. 


Judgment.—This is a plaintiffs appeal 
against an appellate judgment and decree 
of the Court of the learned District Judge 
of Fyzabad upholding the judgment and 
decree of the Court of the Additional Sub- 
ordinate Judge of Fyzabad dismissing the 
plaintiffs suit. 

The facts oat of which this appeal arises 
are briefly as follows: 

Plaintiff No. 1, Ram ‘Nath Dube, alleged 
that the property specified in List A 
attached with the plaint was ancestral 
property, that it belonged to his grand- 
father Bachchu Ram Dube, and that 
on the death of his grandfather it was 
inherited by his father Amar Nath Duhe, 
that his father Amar Nath Dube died 
about 7 years ago and that he, plaintiff 
No. 1, was the only son and heir of Amar 
Nath Dube, and that defendarts had 
taken unlawful possession of the property 
in suit. Plaintiff No. 2 Pahlad Misir is 
a financier who has been impleaded 
because plaintiff No.1 has sold a part of 
the property in suit to him. 

Upon the pleas raised by the parties the 
learned Additional Subordinate Judge 
framed the following issues: 

1. Was Bachchu Ram the father of Amar 
Nath ? 

2. Is plaintiff No. 1 the son and sole heir 
of Amar Nath? 

3, Whether Bachchu Ram and Amar 
Nath owned and possessed the properties 
in suit ás alleged by the plaintiff ? 

4. Is the sale-deed (Ex. 1) genuine and 
valid? If so, its effect? 

9 (a). Was Badri Prasad the ostensible 
owner of item No. 1 of List A as alleged 
by the defendants Nos. 1 and 2, and are 
the defendants Nos. 1 to 4 bona fide 
transferees for valuable consideration and 
in good faith and after taking reasonable 
care? 

(b) Ifso, its effect ? 

6, Is the Court fee paid, insufficient ? 

7. To what relief and against whom are 
plaintiffs entitled ? 

The learned Additional Subordinate 
Judge decided Issues Nos, 1 and 3 in 
favour of the plaintiffs. He decided Issue 
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No. 2 against the plaintiffs and held that 
Ram Nath plaintiff No. 1 was not the son 
and sole heirof Amar Nath. He decided 
Issue No. 4 in favour of the plaintiffs and 
on Issues No. 5 (a) and (b), he held that 
defendants Nos. 1 to 4 were bona fide 
transferees for valuable consideration and 
purchased the property in good faith and 
after taking reasonable care. He decided 
Issue No.6 in favour of the plaintiff. 
His finding on Issue No. 7 was that the 
plaintiffs were entitled to no relief and’ 
he accordingly dismissed the suit with 
costs. In appeal the learned District. 
Judge upheld the findings of the trial 
Court and accordingly dismissed the plaint- 
iffe’ appeal. The plaintiffs have now come 
here in second appeal. 

The principal point that was’ argued. 
before us was thes the learned District 
Judge was wrong in upholding the find- 
ings of the trial Court that plaintiff No. 1 
Ram Nath was not the legitimate son and 
heir of Amar Nath, That finding, in our 
opinion, is a pure finding of fact and 
cannot be challenged before us in second 
appeal. In order toinfluence us in revers- 
ing the finding cf the learned Additional. 
Subordinate Judge, the learned Counsel 
for the appellant has filed an application 
(Civil Miscellaneous Application No. 670 
of 1933) praying that additional documen- — 
tarv evidence be accepted under O. XLI, 
r. 27 of the Code of Civil Procedures 
This additional documentary evidence 
purports to be a true copy of a certificate 
produced from the office of the Municipal 
Board of Fyzabad which shows that one 
Musammat Gurdei, daughter or wife of 
Amar Nath, Brahman, died on October 11, 
1913. This documentary evidence in our 
opinion does not, in any way, strengthen 
the contention urged on behalf of the ap- 
pellants that Ram Nath was the legitimate 
son of Amar Nath. There is no ‘oral evi- 
dence on the record to show that Musammat 
Gurdei was the lawfully married wife of 
Amar Nath. The oral evidence on the 
record shows that the wife of Amar Nath 
died in 1916 or thereabouts and if that 
oral testimony of the witnesses examined 
by the plaintiffs is to be believed, then this 
documentary evidence which is now sought 
to be filed becomes irrelevant because it 
shows that Musammat Gurdei mentioned 
therein died in 1913. We are, therefore, 
not prepared to allow the appellants to 
produce this additional evidence under 
O. XLI, r.27 of the Code of, Civil Pro- 
cedure and we accordingly reject Civil Mis- 


} 


mas öuuuvuply argueu LÕåL as Lhe derend- 
anis had admitted that plaintif No. 1 Ram 
- Nath was theson of Amar Nath the burden of 
proving that he was illegitimate, lay heavily 
upon-them and in support of this conten- 
tion he relied upon a ruling reported as 
x Apatbal Singh v. Narpat Singh (1) in 
“sm which Mr. Jtistice Lindsay held that it was 
for the defendants, if they set up a case 
of illegitimacy, to prove that the plaintiffs 
are illegitimate, for the legal presump- 
tion being ih favour of legitimacy and 
marriage, the burden of illegitimacy lies 
on the person interested in making out 
the illegitimacy. This proposition of law 
is no. doubt true, but in the present case 
the plaintifs have failed to prove to the 
-r satisfaction of the two lower Courts that 
Musdmmat Gurdei was the lawfully 
married wife of Amar Nath. It was only 
if the lower Courts accepted that con- 
tention of the plaintiffs that the legal 
presumption could be raised in favour 
of plaintiff No. |, and the burden of 
proof: would‘then shift to the defendants 
to show that Ram Nath was the illegiti- 
~ matè son of Amar Nath. Inthe present 
*~ ease? the défendants have proved to the 
satisfaction of both the lower Courts that 
Ram“ Nath was the illegitimate son of 
Amar Nath’ by a dhobin woman named 
Musammat Sheoraji. That being the case 
it is not open to this Court in second 
“, appeal to réverse that finding of fact. 

It. is not. necessary for us to discuss 
the ' plea based upon s. 41 of the Trans- 
fer of Property Act as, in our opinion, 
this. appeal is concluded by the finding 
of- fact of -both the lower Courts that 
the plaintiff No. 1 Ram Nath is the 
illegitimate. son of Amar Nath by his 
mistress Sheoraji. 

This concludes the appeal. 

me y-Feasons given above, we 
appeal, with costs. 


N 


4 


| For the 
dismiss this 


N. Appeal dismissed. 
(1) 23 Ind. Oas. 9723;10 LJ iy 





- | ALLAHABAD HIGH COURT 
Criminal Miscellaneous Appeal No. 693 
of 1934. 
September 26, 1934 
| Kisor, J. 
a Mr. GIRDHARI LAL AGARWALA 
a (amicus curiw)—APPLIOANT 
versus 
_ , EMPEROR—Opposits Party 
Criminal Procedure Code (Act V of 1898), 3. 491 


without trial—Legality of. 

Where a prisoner is released temporarily to be at 
the bed side of his wife who is seriously ill, the release 
does not amount to a remission of the sentence 
The question of carrying out the term of imprisonment 
by instalments arises if,the period of release is not con- 
sidered as a part of the sentence.” Consequently, the 
re-arrest and re-confinement, without fresh trial is com- 
petent. In such cases the High Oourt has no power to 
question the manner in which the Government 
excersies its prerogative of mercy. Even if it has 
such power, it would ill- become it to do anything 
that would interfere with thefreedom of the Gov- 
ernment to act in matters of this kind according to 
the dictates of humanity. 


Mr. G. Agarwala, for the Applicant. 


Judgment —Mr. Girdhari Lal Agarwala 
applied as amicus curie that Pandit Ja- 
wahar Lal Nehru at present serving a 
sentence of imprisonment in Naini Central 
Jail be set at liberty forthwith. 

The application is made under s, 491 of 
the Criminal Procedure Code, and Mr. 
Agarwala contends that Pandit Jawahar 
Lal is illegally or improperly detained in 
the said jail within the meaning of sub- 
cl. (b) of that section. 


It is admitted that Pandit Jawahar Lal 
has been convicted by a competent Court 
and sentenced to undergo 2 years’ simple 
imprisonment. It.is difficult to see how 


any person undergoing a sentence of im- 


prisonment imposed by a competent Court 
can be said to be illegally or improperly 
detained in jail. 

Mr. Agarwala’s contention is that because 
Pandit Jawahar Lal was released from 
custody for some days on or about August 
12, 1934, to enable him to be at the bedside 
of Mrs. Jawahar Lal Nehru who unfortu- 
nately was seriously ill. This release 
amounted to a remission of the unexpired 
portion of his sentence, and his subsequent 
re-arrest and confinement in jail without a 
fresh trial and conviction for a subsequent 
offence, was illegal. 


It is impossible to accept this contention. 
M. Agarwala argues that there is no pro- 
vision in law or the Jail Manual which per- 
mits the execution of a sentence of impri- 
sonment by instalments. This may be so, 
But there is no suggestion that the days 
during which Pandit Jawahar Lal was al- 
lowed to remainin his home are notto be 
considered as part of his sentence. There- 
fore, there is no question of the sentence. 
being carried out by instalments. 

Mr. Agarwala further argues that there 


I do not think that us UDLUTU uae any 
power to question the manner in which the 
Government exercises its prerogative of 
mercy. Even if this Court had such power, 
it would ill-become it to do anything that 
would interfere with the freedom of the 
Government to act in matters of this kind 
according to the dictates of humanity. 

The application is dismissed. 

D. Application idismssed. 





BOMBAY HIGH COURT 
First Civil Appeals Nos. 113 and 199 
of 1931 
January 24, 1934 
Mourpay AND DIVATIA, JJ. 
VIRAPPA ANDANDANEPPA MANVI , 
AND ANOTHER—PLAINTIFFS—APPELLANTS 


versus 

MAHADEVAPPA BASAPPA KATTI 

AND ANOTHER— DEFENDANTS— RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), ss. 48, 
78—Ilclder of promissory note cannot recover on it 
unless itis endorsed in his favour—Civil Procedure 
Code (Act V of 1908), O. I, r.10-—-Name of party not 
included as appellant—Advocate's oversight—Court, if 
can add—Transfer of Property Act (IV of 1882), 
s. 130—Pro-note in favour of son allotted to father 
by arbitrator's award— Assignment, if by operation 
of law. 

Un promissory note executed in favour of a named 
payee is payable tohis order, and is a negotiable 
instrument. Where, however, it,has not been endors- 
ed by the payee in favour of the holder of it, such 
holder. cannot recover it. Harkishore Banka v. 
Gura Mia Chaudhuri (2), followed. 

Where non-inclusion of the name of a party 
as an appellant is not due tothe fault of the 
appellant but due to an oversight of his Advo- 
cate the Court can allow bis name to be added 
as appellant under O. J, r. 10, Civil Procedure Code, 
Rangam Lal v. Jhandu (11) and Chokalingam Chetty 
v. Seethai Acha (12), referred to. 

The fact that a promissory note which was 
originally in favour of the son, is allotted to the 
father by an arbitrator's award and decree that fol- 
Jowed it, cannot amount to an assignment by opera- 
tion of law. _ 2 

F.C. A. from the decision of the First 


Class Sub-Judge, Dharwar, in Special C. S. ` 


Nos. 21 and 28 of 1930. 


Mr. Nilkant Atmaram, for the Appel- 


lants; : 
Messrs. R. A. Jahagirdar and P. G. Patil, 


for the Respondents. 

Judgment.—The facts out of which 
these four appeals arise are prima facie 
yery simple, for the four suits were brought 


applied. Suit No. 21 of 1930 based om ai: 
promissory nole for Rs. 5,250-was dismiss-- 
ed. This appeal is No. 113 of 1931::.¢Phei 
ground of dismissal was that the:plaintiffs 
had not proved consideration. Suit No, 291 
of 1930 on a promissory note for Rs. 5,000--" 
was decreed. The defence was satisfac- 
tion. The appeal is Nc. 193 of 1931. Suit 
No. 28 of 1930 on a promissory note for 
Rs. 3,000 and one for Rs. 850 was decreed. 
The defence was Satisfaction. It is appeal 
No. 178 of 1931. Suit No. 32 of “1930 on 
a promissory note for Rs. 6,000 was decre» 
ed. The appeal is No. 170 of 1931. These “ 
last iwo appeals involve in each case a 
single question of fact—whether the pro- 
missory notes have been satisfied or not; , 
but the first two involve also questions of 
law. “Fe 
The oppcsing parties are both money- 
lending family firms. The defendants, 
however, have been able to'prove an inconie 
from land greater than that they have from 
money-lending, and so have been able tò ` 


secure the advantages of being technically ` ~ 
agriculturists. The plaintifs carried, on. « 


their business at Gadag, and were bankers 
of the defendant firm at Chinchali, about. 
14 miles from Gadag. It is said that the ; 
transactions between the parties have been 
continuing harmoniously for many years but 
were exacerbated by a litigation whith ` 
defendant No. 1 undertook against ‘a 
daughter of plaintiff No. 1, shortly before 
the present suits were initiated. Mean- 
while, there was also trouble in the plain- 
tiffs’ family. which ended in a partition 
effected by Mr. Potdar, the First Class . 
Subordinate Judge, acting as arbitrator. , 
His award had a decree passed on ‘it ón; 


g 


March 13, 1929. The quarrel leading ‘to. 


“this had begun in 1926, and there are: no 


regular accounts from September of that 
year, on the plaintifis’ side owing, it is said, 


to the books having been given up to.the ç. 


arbitrators, who functioned before ‘Mr. 
Potdar died. ‘There were in all ten promis- 
sory notes, four executed by defendant 
No. 1, and six by defendant No. 2,: the 
total sum thereby secured being Rs. 41,000 
and executed at intervals between Febru- 


~ 


ka 


ary 18 and April 1, 1927, mostly in March 


that year. ; 
I will first take up appeal No, 115 of 1931 


ma 
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on the promissory nolé for Rs. 5,250 exe- 
cuted on February 18, 1927. Plaintiffs’ 
case was that the consideration had been 
paid in cash ; defendants’ that though the 
promissory note had, been executed in 
order to raise a loan for the purchase of 


„8Some -land them ‘in prospect, the money 


was never drawn as the deal fell through. 

. Both statements are, we think, false. 
Plaintiffs’ case as to cash was fortified by 
a letter in defendant's handwriting, of the 
next day's date, complaining that four of 
the rupees paid were bad money and ask- 
ing for their replacement by good ones, 
but it appears that this was part of the 
plaintiffs’ money-lending system, which 
they habitually aided with similar pieces 
of fabricated false evidence. The position 
has been abandoned in appeal. The def- 
endants called some evidence to prove the 
contemplated and abortive purchase of 
land, but neither they nor their witnesses 
have been believed by the learned Sub- 
ordinate Judge, and we have been given 
no valid reason for rating their evidence 
higher than he did.. It is evident that both 
Sides are not to be relied on, and that the 
Gase .between them must be decided on 
broad lines of probability. The weak point 
of the plaintiffs’ case is that no accounts in 


. support of the promissory note have been 


produced. I have already stated the reason 
given for’ their absence. It is admitted 
that there were what’ afe called “tipans” 
or notes, but these also are not available. 
The defendants’ case is that they allowed 
the promissory note to remain in the plain- 
tiffs’ possession uncancelled, though they 
had not drawn the money owing to, as it 
now turns out, misplacedjconfidence, It is 
incredible that money-lenders, as they 
are, would do such a thing, and it is clear 
that there must have been consideration 


for the promissory note and that it was. 


not cash. In fact, the learned Subordinate 
Judge, though he has dismissed the suit on 
the issus as to consideration, has remarked 
that he cannot bélieve the defendants’ story 
about the want of it. 

Mr. Nilkant Atmaram's sase on appeal 
was presented as follows: The plaintiffs’ 
accounts up to Septembor 1926, show that 
the defendants between them owed the 
plaintiff firm Rs. 41,095 on the “khata” 
balance.’ The trouble in the plaintiffs’ 
family then arising, it was thought that 
some better security was needed, and the 
promissory notes in question and the others 
making ten in all, were asked for and 
given, The promissory note for Rs. 5,250 
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is not entered in the defendants’ accounts, 
but the remaining nine are there. There 
is, however, a further sum of Rs, 2,410 
entered in them” and when this is added to 
the total of tha nine promissory notes, de- 
fendants’ liability comes to Rs. 36,260. 
There are also two items, one for Rs. 2,099 
and another for Rs. 835 which, though 
verified by the defendants’ initials in plain- 
tiffs’ accounts, do not appearin their own. 
If the total of these two items is added to 
the Rs. 38,260, we are within Rs. 5 of the 
total liability represented by the ten pro- 
missory notes. The learned Subordinate 
Judge has not believed in the inference 
to be drawn from these facts, but the 
reasons of his disbelief are not very clear to 
us. He did not believe the defendants’ 
story, and thougtit there was con- 
sideration, and says that whatturns the 
scale is Ex. 36. Another argument is bas- 
ed on the fact that three of the promissory 
nêtes, this one, one for Rs.” 6,000 and one 
for Rs. 850 are not dealt with in Mr. 
Potdar’s award, They total Rs. 12,100;.:: 
But the award does deal with. a sum of 
Rs. 12,195 due from defendant No. 2 and 
called a “khata” balance which, plaintiffs’ 
case is, was wiped out by the promiesory 
notes. The significance of these facts is 
also not clear. Ex. 35 already mentioned 
as turning the scale in the learned 
Subordinate Judge's mind, is dated 
February 9, 1927, and is a letter written 
by defendant No.1 to plaintiff saying 
that Rs. 4 out of Rs. 5,250 paid him 
the previous day proved to be bad coin 
and were returned for exchange. The 
learned Subordinate Judge thinks that it 
was not worthwhile sending a servant 
from Chinchali to Gadag at some expense 
to exchange afew coins which could easily 
be passed as good ones in the course of 
business transactions. It is evident, how- 
ever, that theletter was intended to give 
colour to the cash theory of considera- 
tion now abandoned, a piece of chicanery 
not unmatched on the defendants’ side, 
and we do not quite follow the reasoning 
that it turns the scale. The broad facts 
are that on the accounts which are largely 
corroborated by the defendants’ accounts 
the defendants owed plaintiffs Rs. 41,095 
and that the promissory notes passed about 
the time by the defendant’s total Rs, 41,100. 
It seems to us, after brushing aside the 
falsities of both sides that the promissory 
notes as a series were based on this con- 
sideration, and if so, clear that the one 
sued on in this case represented part of 


"354. < VIRAPPA V. MAHADEVAPPA 


a this. ‘liability. On this point we differ from 
the learned Subordinate Judge, who had 
a apparently very strong convictions on 
1 . 

: Thesecond point arising ‘on this appeal 
is ohe of law. This promissory note, Hix. 35 
was executed by Mahadevappa, defendant 
No. 1, in favour of Rachappa, plaintiff 
No. 1. The plaint alleges “that at a 
family partition the promissory note went 
to, the share of plaintiff No. 2, Rao Sahib 
Virappa. It is quite clear by definition 
in. the Act, wé think that a promissory 
note executed in favour of a named payee 
‘is payable-to his order, and is a negotia- 
ble. instrument. But this promissory note 
has not been endorsed by plaintiff No.1, 
in favour of plaintiff No. 2, and- the 
question is whether or not plaintiff No.2 
eam recover onit. The point has not been 
discussed by -the learned Subordinate 
Judge who; ‘dismissing the suit on the 
facts, ` did not need to consider it, but 
it has been ` mentioned in connection 
with the other, two suits at the end of 
his judgment,- where he decides to pass 
decree in favour of plaintiff No. 1. It is 
also discussed in the judgment in suit 
No. 29 of 1930 in which it arose in another 
form. “Now it arises because the payee, 


though a party to the suit in the Court: 


beon, has not appealed, and is not before 
In suit No. 29 of 1930 the payee was 
Bade defendant No. 3, and has been made 
a party to the appeal by the defendants 
in ` this Court. Another difference between 
the. two cases is that thereis no mention 
“of the promissory note for Rs. 5,250 in 
“the award- and decree, while those in- 
struments do allot the promissory note to 
‘the then plaintiff Rao Sahib Virappa in 
the othersuit. The statutory law is con- 
tained in s. 13 (1) and Explanation, and 
s. 48, Negotiable Instruments Act, and 
8. 130, Transfer of .Property ‘Act, and 
there ‘are three possible modes of transfer 
conceivable- by endorsement, by assign 
ment as- a chose in action, and by oper- 
ation of law. 
. The case-law we have been referred to 
falls -into two schools of opinion, repre- 
sented by the two cases of Brojo Lal: Saha 
vy. Budh Nath. Pyarilal & Co. (1) and 
Harkisore Banka v. Gura Mia Chaudhuri 
(2): We may say génerally that the equit- 
able view is represented by Brojo Lal 
-(1) 105 Ind. Cas. 649; A IR 1928 Val. 148; 55 O 


551, 

(2) ‘131 Ind. Cas, 570; A IR 1931 Cal. 387;58 O 
752; 35 OW N 53; 53 OU J 37; Ind, Rul. (1932) Cal, 
458. 
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Saha v. Budh .Nath _Pyarilal & Cos 
(1), Sarju Singh v. Deo Saran Singh (Š) 
Surajman Prasad v. Sada Nand (4), Ram- 
nagina Prasad v. Bishwanath Prasad (5) 
and Sewa Ram v. Hoti Lal (6), and_the 

stricter one by Harkishore Banka v., Gura 
Mia Chaudhuri (2); ‘Subba Narayana 
Vathiyar v. Ramaswami ` Aiyar (7) and 
Jaswant Singh v. Gobind Ram (8), Sadasuk 
Janki Das v. Kishen Pershad. (9) and 
Hirjibhoy v. Ratan Bai (10) were also 
quoted, but do not bear directly on ‘the 
point, while there is no other clear 
authority of this "Court, On the whole, 
we think that the view, well expressed in 
Harkishore Banka v, Gura Mia Chaudhuri 
(2) isreally the proper one to adopt, and 
if this is done; appellant cannot succeed 
on the record, for the promissory note has 
not been endorsed in his favour,and it is 
not mentioned’ as going to his ‘share in 
the award, and ‘all there is to infer from 
that he is the benéficiary is we acquiescen- 
ce of his son the payee, * the plaint, 
which clearly is not enough oh any view of 
the law on the point. Mr. Nilkant Atmaram 
has explained that he had a vakalatnama 
from the original plaintiff Rachappa also, 
aud did not lodge the appeal in hisname 
as welloutof pure error. It is, therefore, 
a question whether we should allow him 
to become 4 party under O. I, r. 10, read 
with s. 107, Civil Procedure Code. In this 
connection we have been referred to the 
cases of Rangam Lal v, Jhandu (11), and 
Chokalingam Chetty v. Seethat Acha (12), 
which explain that this is’ an extraordinary 
remedy seldom to be applied. This is 
so but we think this isone of the cases in 
which it should beapplied; and we, there- 
fore, propose to da so, because not includ- 


(3, 123 Ind. Cas, 395; A I R 1930 Pat. 313; HPLT 
255; Ind, Rul. (1930): Pat. 315. 

“(4 140 Ind. Cas 572; 11 Pat. 616; AIR 1932 Pat. 
316; Ind Rul. (193!) Pat. 3, 

_ (3) 147 Ind. Qas. 726; AI R 1934 Pat. 85;6R. P. 
373; I5PLTI 

(6) 13) Ind we 698: A IR 1931 All. 108; 53'A 5; 
(1930) Pa au 509; Ind. Rul. (193!)'All. 314. 

(7) 3 

(8) 140 Ind Oas 13; A IR 1932. Lah. 620; 14 Lah. 
19; Ind. Rul, (4932) Lah. 674; 33 PL R937. 

(9) 50 Ind. Cas. 216; Al R 1918 P O 146; 461 A 
33; 46 O 663; OLI 340; 17 A Lua 235M L.T 
258; 36 M L.J 429; 21 Bom. LR 605; 1UPLR 
(P 0) 37; (1919) M W N 310; 23 O W N 937; I0 L W. 
143; 12 Bur. L T 160 (P O). 

. 0) 146 Ind. Cas. 979; AIR1933 Bom. 444; 35 
Bom. L R 969; 6 R B 17 5 

(11) 11 Ind. Cas. 640; 34 A 32; 8 A. L Jun. 


(12) 107 Ind. Oas. 237; A IR 1927 P O 252; 4 O W. 


N 1231; 27L W 1; 54 M LJ 88; (1928) M W N 20; 
47 OL J 136; 3220 WN 281; TL T 40 Rang. 18; 30 
Bom, L R220; 26 A LJ 371; 6B 29 (P O): ; 
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e ing his name as an appellant was not his 
- fault but admittedly an oversight of his 
learned Advocate’s. 

Appeal No. 178 of 1931 arises out of 
suit No. 28 of 193u which was based on 
two promissory notes (1) for Rs. 3,000, dated 
March 24, 1927,and (2) for Rs, 850, dated 
March 31, 1927, The merits are dealt 
with in the main judgment. Execution 
-and indebtedness were admitted, but it 
was -pleaded that the amount had been 
paid though the note had not been can- 
celled; neither had a receipt been taken. 

. The payment pleaded was at Gadag on 
_ March'3, 1928. Theevidence ‘in support is 
that of defendant No. 1 and entries in defen- 
dant -No.:1’8 books. Defendant No. 1 has 
been disbelieved and it is evident that 
the contention isa very weak one when 
put ‘forward in a case so bitterly and 
recklessly contested, for there is no inde- 


pendent evidence of the payment. We 
think we must reject the plea and find 
that payment has not been made. The 


original Court decree is confirmed and the 
appeal is dismissed with costs. Suit No, 
32 of 1931 and Appeal No. 170 of 1981—The 
promissory note sued on was for Rs. 6,000 
executed on March 17, 1927, Payment is 
alleged to have been made to plaintiff No. 
_1 on November.20, 1927. No receipt was 
taken; neither was the note cancelled. The 

- evidence in favour of the contention is 
- that of defendant No. 2 and of two witnesses 
of the defendant's village said to have 
been casually present. None of these 
witnesses has been believed and the sup- 
porting entries in defendant's accounts 
have also been rejected. The case, except 
~for the presence of the two casual wit- 
‘nesses is similar to that made in appeal 
No. 178 of 1931. As in that case we accept 
“the learned trial Judge's estimate of the 
value of this evidence andreject the plea. 
The decree in suit No. 32 -of 1931 is 
“ confirmed ‘ann the appeal is dismissed with 
. costs. The last of these appeals is No. 199 
of 1931. The plaintiff in this case had 
made his separate son Rachappa a defen- 
dant and stood alone as plaintiff because 
` the promissory note was allotted io him 
“in Mr. Potdar's award and the decree on it. 
There was a plea of satisfaction by pay- 
‘mènt on February 12, 1928. The evidence in 
favour of payment is that of defendant No. 
l and corresponding entries in his accounts. 
These show payments to defendant No.1 
‘and:notto defendant No. 3 and the argu- 
ment. is based onthe haste or “by the 
hand of” mentioned in the entries. But the 
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haste is usually entered in the payee’s and 
not the payer's books. A witness exa- 
mined in support of the payment has been 
disbelieved by the learned Subordinate 
Judge. The defence is in fact similar to 
those set up in the two companion suits and 
equally weak on the questionof payment 
orno payment, and we agree with the trial 
Court and findit has not been made out. 
The issue No. 3 tried in this case was: ‘Is 
the suitof plaintiff not maintainable be- 
cause the promissory note is not in his 
name?” Thisis the point which I have just 
discussed in appeal No. 113 of 1931. The 
learned Judge has considered some of the 
cases referred to before us, though not all 
ofthem, and his conclusion of the whole 
matter isthat as Mr. Potdar’s award and 
the decres on it allotted this promissory 
nole to the plaintiff, it was transferred to 
him by operation of law especially as 
defendant No. 3 has stated this in evidence 
and so discharged the defendants’ liability 
to pay the amount to him, Our own con- 
clusion on the rulings is that these facts 
do not amount to an assignment by opera- 
tion of law, and we think the learned 
Subordinate Judge should have transposed 
defendant No. 3tothe plaintiff's side of 
the case and have passed a decree in 
his favour accordingly, sand since defendant 
No.3 is a party tothe appeal, we can, 
we think, dothis. 

Mr. Nilkant Atmaram has now filed two 
applications, one is that in appeal No, 113 
of 1931, plaintif No. 1 should be made an 
appellant for the reasons given in our 
judgment and that a decree should be 
passed in his name, We have already 
discussed the matter in the judgment and 
we allow the application and direct that 
the applicant be made an appellant and 
that the decree be drawn up inhis name. 
His second application is in First Appeal 
No. 199 of 1931. The applicant now was a 
party to the appeal asa respondent and 
the application is that his name be re- 
moved from among the defendants and 
added as plaintiff No.2, and we grant this 
application also for the reasons already 
stated in our judgment and direct thatthe 
decree be drawn up in his favour. We think 
that in the circumstances of these two ap- 
peals each party must pay its own costs 
and also that there should be no costs of 
these two applications. 


D. Order accordingly. 


$< 
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' ALLAHABAD HIGH COURT 

-First Civil Appeal No. 190 of 1929 
September 14, 1933 
NsamMaTULLAU AND WACHHPAL SINGH, Jd. 
RAM SARUP - APPELLANT 

versus 
JAGDISH NARAIN 4ND ANOTBES 
— RESPONDENTS 

. Hindu Law—Joint family—Alienation—Father 
and son joint— Suit by son challenging father's aliena- 
tion decreed—Son respondent dying pending appeal— 
Decree, if affected— Right to appeal against legal re- 
presentatives— Civil Procedure Code ‚Act V of 1£08), 
0. XXII, ro). 

“When a Hindu son, being joint with his father, 
has obtained a decree in asuit brought by him io 
challenge an alienation by the father and dies during 
the pendency of the appeal, the decree appealed from 
cannot be affected unless it is reversed or interfered 
with by the decree in appeal. The abatement of the 
appeal or the death of the plaintiff-respondent 
cannot alter what is an accomplished fact, viz., a 
decree in his favour eventhough the original right 
to sue was personal tohim. Once this right has been 
vindicated and a decree passed in his favour, his 
legal representatives can avail themselves of it for 
the benefit of his estate, so far es his death does not 
deprive them of the fruits of such decree In sucha 
case the “right to appeal” survives to the opposite 
party against the legal representatives of the gon 
(plaintiff-respondent) and it is imperative on the 
appellant ceeking a reversal of the decree to bring 
bis legal representatives on the record, Padarath 
Singh v. Raja Ram (1), referre1 to. 

F. ©. A. from the decision of the Sub- 
Judge, Bareilly, dated February 21, 1929. 
“Mr. G. S. Pathak, for the Appellant. 

_ Messrs. P. L. Banerji, B. Malik and 8S. 
N, Seth, for the Respondents. 

Judgment.—This is a defendant's ap- 
peal arising out of a suit for declaration. 
The relationship between the parties will 
appear from the following pedigree. 

KISHEN NARAYAN 
| 





| 
Prasadi Lal 


| saa Lal 

Gaya Prasad—Mussammat Shib Sahai Ram 

Bhagwandei, Dayal 

defendant 
ING, 2. - Ram Swarup, 
. | defendant 

Jagdish Narayan, No. 1. 

plaintiff. 


Prasadi Lal died about 1897 leaving his 
son, Gaya Prasad who was about l} 
years old at the time. After that Kundan 
Lal died about 31 years ago leaving Ram 
Dayal his son, his other son Shib Sahai 
having predeceased him. Ram Dayal died 
leaving his son Ram Swarup, defendant 
No. 1, who instituted in 1922, a suit 
against Gaya Prasad, defendant No. 2 
for rendition of accounts. Gaya Prasad 
on the other hand filed a suit for partition 
of the alleged joint family property against 
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Ram Swarup, defendant No. 1. On April 3, 
1922, the suit instituted by Gaya Prasad 
for partition was dismissed. Gaya Prasad 
preferred an appeal to this Court which 
was dismissed on November 14, 1927, The 
suit which Ram Swarup, defendant No. 1, 
had instituted against Gaya Prasad was 
decreed ex parte against him on Septem- 
ber 22, 1924. Gaya Prasad made an 
application for setting aside the ex parte 
decree which was dismissed by the first 
Couit. Against that order Gaya Prasad 
preferred an appeal which was dismissed 
by this Court on September 22, 1924, 
Final decree for a sum of Rs. 10,000 was 
passed in favour of Ram Swarup against 
Gaya Prasad on August 16, 1926. Ram 
Swarup applied for execution, Some pro- 
perties were sold and purchased by -Ram 
Swarup himself. Some other 
which have been attached have still to be 
sold and execution proceedings are: still 
going on. a 
Jagdish Prasad, a minor son of Gaya, 
Prasad, defendant No. 1, instituted the 
suit which has given rise to this appeal. 
He alleged that Ram Swarup, defendant 
No. 1, and Gaya Prasad, his (plaintiff's) 
father were members of a joint Hindu - 
family and the property attached and 
sold was ancestral joint family property, 
that Gaya Prasad did not prosecute the 
two above-mentioned cases properly and 
that, therefore, he (plaintiff) was not bound 
by the decree passed in favour of the 
defendant No. 1 against his father Gaya . 


Prasad. He, therefore, asked for a declara- : 


tion to this effect and prayed that one-half 


share in the properties in suit owned bý“ 
him and his father be set apart by par-.- 


tition. In ibe alternative he asked for a 
declaration that he was entitled to one-fourth 
share in the properties and prayed that 


the same may be partitioned. The suit - 
was contested by Ram Swarup, defendant ` 


No.. 1, on several grounds, his principal 


plea being that he and Gaya Prasad were © 
separate in estate and that the decreesin | 
the aforesaid two suits were binding on. : 
Jagdish Prasad, plaintiff. The Court below <: 
found that Gaya Prasad and Ram Swarup | 
were separate, but it held that the decree: 
in favour of defendant No. 1 could” ‘not ~ 
be executed against one-half share of the” 
plaintiff in that property which Gaya Prasad.” 
and the plaintiff held jointly until the défen- ` 


dant No. 1, could prove that such ‘prop-" 
erty was also liable. 


Against the’ dečreo pissed by the Court 
below Ram Swarup preferred the present.” 


properties - 


Ladi 
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appéal on April 24, 1929, and on July 12, 
1929; cross-objections weie tiled on behalf 
of Jagdish Narain minor plaintiff. On 
October 10, 1929, Jagdish Narain, died 
and Musammat Bhagwandei his mother 
applied for- substitution of her name, Ram 
Swarup, defendant No. 1, objected to this 
application on the ground that Jagdish 
Prasad was a member of the joint family 
with his father and his interest in the 
property in dispute devolved on the latter 
by survivorship and therefore Musammat 
Bhagwandei had no right to be impleaded 
as the legal representative of Jagdish 
Narain. ‘This Court remitted the following 
issue to the Court below: Whether Musam- 
mat Bhagwandei mother of the deceased 
minor Jagdish Narain is a legal represen- 
tative for the purposes of this suit? The 
lower Oourt returned a finding to the effect 
that as Jagdish Narain died in a state of 
jointness with his father Gaya Prasad, his 
mother could not be his legal representa- 
tive for the purposes ofthe suit. The learned 
Judges wh oheard the application of Musam- 
mat Bhagwandei asking that her name be 
substituted for Jagdish Narain did not 
decide the question as to whether or not 
she was the legal! representative of the de- 
ceased. They directed that her name be 
substituted in place of the deceased so 
that the appeal may pro-eed ‘although 
ultimately it may be found that the suit 
should be treated as having abated”. 

The contention of the appellant is that 
having regard to the turn which the events 
have taken since the tiling of the appeal, it 
Should be allowed. The learned Counsel 
for the appellant relies on a case decided 
by a Bench of two learned Judges of this 
Oourt reported in Padarath Singh v. Raja 
Ram (1), which certainly supports his con- 
tention. In that case it was held that 
where .a Hindu minor, oa whose behalf 
a suit to set aside his father’s alienation 
of joint ancestral property had been in- 
stituted, died pending the appeal, the right 
to maintain the suit lapsed with his death 
as he never acquired any individual sepa- 
rate interest in the joint property. It was 
also held that the “right to sue” to set aside 
an alienation made by his father being a 
personal one, his mother could not continue 
the suit as his heiress. But it seems to us 
that the learned Judges overlooked the 
fact that the plaintiff respondent (son) 
had died after the decree and pending the 
appeal. They treated the appeal as a con- 
tinuation of the suit and held that; 

MEA 235, A W N 1882, 22, 
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“whatever right to sue existed was personal to 
the minor Raja Ram, that Akaoti Kuer (his mother) 
is not his heir, and therefore cannot continue the suit 
which should be dismissed.” i 

_In its result the decision was probably 
right, but the ground on which it proceeded 


cannot hold good, at any rate, in cases’ 


governed by the Civil Procedure Code of 
1903. Order XXII, r. 11, provides : 

“in the application of this order to appeals, so far as 
may be, the word ‘plaintiff’ shall be held to include 
an appellant, the word ‘defendant’ a respondent, and 
the word ‘suit’ an appeal.” 


We think the grammatical variations’ 


of these words have to be similarly treated. 
“Right to sue” should be taken to mean 
“right to appeal” where a party dies after 
decree in the suit, but pending appeal. 
When a Hindu son, being joint with his 
father, has obtained a desree in a suit 
brought by him to challenge an alienation 
by the father as a desrea passed against 
his father and dies during the pendency of 
the appeal, the decree appealed from can- 
not be affected unless it is reversed or in- 
terfered with by the decree in appeal. The 


abatement of the appeal or Lhe death of the. 


plaintiff-respondent cannot alter what is an 
accomplished faci, viz., a decree in his 
favour even though the original right to 
sue was personal to him. 


his favour, his legal representatives can 
avail themselves of it for the benefit of his 
estate, so far as his death does not deprive 
them of the fruits of sach decree. In such 
a case the “right to appeal” survives to the 
opposite party against the legal represen- 
tatives of the son (plaintilf-respondent) and 
it is imperative on the appellant seeking 
a reversal of the decree to bring his legal 
representatives on the record. 

The expression “Legal representative” is 
defined in s. 2 (ii) as a person, who in law 
represents the estate of a deceased person. 
So far as his interest in joint family prop- 
erty is concerned, it survives to the other 
members of his family. His legal heirs 
and assigns represent the rest of his estate, 
whatever it may be. Ordinarily the Oours 
is not justified in embarking on an inquiry 
as to whether the deceased has lefi a 
separate estate to be represented by his 
heirs and assigns and does well to allow such 
heirs and assigos to be brought un the 
record in additiva to two sets are different 
individuals so as tu give them an opportuni- 
ty of supporting the decree appealed from 
for the benelit of his estate. 


In the case before us the mother of the 


deceased has been impleaded and isen- 


Once this right - 
has been vindicated and a decree passed in ` 
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titled to be sued, in support of the decree. 
So is the father who has been a party 
throughout. t 
deceased's right to sue, a decree having 
been passed in his favour. The defendant 
has the-right to appeal and seek reversal 
of that decree on the merits of the case as 
they are ‘in the altered circumstances 
brought about by the death of the original 
plaintiff. The decree appealed from is as 
follows: 

the plaintiff's claim for partition against 
WEKA A, No, Lis dismissed, but it is declared that 
decree No. 127 of 1922 is not "pinding on the plaintiff 
and his half share in the property held by him 
jointly with Gaya Prasad cannot be sold in execution of 
the said decree unless and until Ram Sarup, defendant 
No. 1 proves the extistence and extent of the liability 


of Gaya Prasad, defendant against the plaintiffs. 


Parties to bear their own coste.” 

It is clear that the person who alone 
could have the benefit of the declaration 
grantee by the decree, having died, the 

ecree has become infructuous or nugatory. 
The decree merely conferred immunity on 
his interest in the joint family property 


against the adverse effects of the decree. 


against the father, but with his death his 
interest in the joint family property ceased 
to exist. It follows that any declaration 
with reference tothat interest is meaningless. 
The result is that the appeal succeeds on 
the merits and is allowed. The decree ap- 
pealed from is reversed. The parties shall 
pay their own costs throughout. The cross- 
objections filed by the respondent are dis- 
missed. © 
D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Suit No. 56 of 1932. 
and 
` Execution Application No. 714 of 1932 
. October 5, 1934 
Lobo, A. J. 0. 
Firm  LAKAMICHAND BHAGWANDAS 
— PLAINTIFF 
Versus 


RADHAKRISHNA” TAHILRAM AND OTHERS. 


—DEFENDANTS 

Civil Procedure Code (Act V of 

rr. 16, 2— Execution by 

—Judgment-debtor, if can plead uncertified adjust- 
ment as objection. 

There is no reason why the position of an as- 

signee decree-holder under O, XXI, r. 16, Civil Pro- 


19809), 0. XXI, 


cedure Code, seeking to execute his decree should ` 
in any way be inferior to the position ofan original - 


decree-holder in regard to the provis- 
ons contained in O, XXI, .r. 2, sub-cl. (3) 
Ojvil Procedure Oode. In an ‘application under 


LAKHMIOHAND v. RADHAKRISHNA 


There is no question now of the. 


transferee decřee-holder 
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O. XXI, r. 16, Civil Procedure Code, ‘by a transferee 
decree-holder, the judgment-debtor cannot plead an 
uncertified adjustment of the decree as an objec- 
tion to its execution. Nabin Subramanayam v. 
Devara Ramaswami (6), Murari Lal v. Raghubir’ 
Saran (1), Madan Mohan Lal v. Asa Ram (8) and. 
Devraj v.Fatehchand Ramchand (9), relied on. 
Raghunath Govind v, Gangaram Yesu (5), dissented 
from. Ponnusami Nadar v. Letchmanan Chettiar (1)' 
and Ramayya v. Krishnamurty (2); held overruled. 


Mr. S. H. Lulla, for the Assignees. > 

Mr. Suganlal Hasanand, for the Judg: 
ment-debtors. 

Order.—This is a contested execution. 
application in which O’Suillivan, A. J.-C., 
has ordered that one of the ‘objections’ 
raised, be disposed of in the first instance . 
as the issue of a commission for: 
examination of. witnesses filed «by the. 
judgment- creditors depends upon the de- 
cision of the Court thereon. The objection: 
to the execution of this decree referred to . 
above is contained in paras 6 to 8 of 
the written objections filed which read: as: 
follows: 

“That Khushiram Mulchand, managing proprietor 
of the .décree-holder firm, on behalf of that firm, 
arrived at an adjustment with the judgment- “debtor ` 
No, 2 according to which he agreed to accept Rs. 
109 from him in full satisfaction and discharge « 
of the liability of judgment-debtor. No. 2 under. 
the decree, The said adjustment was arrived at! 
between the said Khushiram and the judgment- ’ 
debtor. Gordhandas through Seth Jetharam Man-. 
ghoolmal, Udhavdas Tarachand and Sugnomal.? 
Sobhraj, who were appointed trustees of the firm. 
of Mulchand Khushiram, which was owned by, 
Khushiram Mulchand, in insolvency cases Nos. 24° 
and 34 of 1927 of this Honourable Gourt (Firm of 
Mulchand Khushirain insolvent), Pursuant to the said 
adjustment the judgment-debtor No, 2sent.a receipt. 


“ for Rs. 100 on Juné "29, 1931, from Shikarpur to ` 


Seth Jethram - Manghoomal, 
referred to above, 


one. of the- trustees |’ 
The decree thus stood dis- - 


` charged and satisfied, so far aa judgment-debtor . 


No. 2 or his heirs are concerned.” 

To substantiate this objection. the judg-- 
ment-debtors have applied under O. XX V.L, 
r. 4, Oivil Procedure Code, for the exa- | 
mination of five witnesses on commission — 
at Shikarpur. Now, if it is ‘not open to` 
the judgment-debtors ` tò ` plead . the,’ 
adjustment’ řeferred to above as against. | 
the application for exectition, ‘the issue 
of thè commission becomes unnecessary. 
I have heard Mr. Lulla at “great length 


“on the question whether or not stich an ` 


adjustment can ‘be pleaded as agaiust thé; 
present execution application made by the 
assignee of the decree under 0. XXI; 
r.410, Civil Procedure Code. ME] hE 


In the course :of his - -argumenis . Mr. 
Lulla has referred to the law on the subject, . 
The decisions’ of the :Madras-High?‘Court . 
on the point appear to have ‘been’. Conflicts 
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ing. The decision in the cases of Ponnusami 
Nadar v. Letchmanan Chettiar (1) and 
Ramayya v. Krishnamurti (2), conflict 
with the decision in Anantha Rama Aiyar 
v. Kumaraswami Pandaram (3) and in 
Gananamma v. Rajseetharamachandra (4). 
The view of the Madras High Oourt in 
Ponnusami Nadar v. Letchmanan Chet- 
tiar (1) and Ramayya v. Kirshnamurti 
(2), found favour with the Bombay High 
Court as will appear form the case of 
paghunath Govind v. Gangaram Yesu 


- The whole position, however, was reviewed 
by a Full Bench of the Madras High 
Court in the case of Nabin Subramanyam 
v. Devara Ramaswami (6),'in which it was 
held that in ‘an application under 
O. XXI, r. 15, Civil Procedure Code, by a 
transferee decree-holder, the judgment- 
debtor cannot plead an uncertified adjust- 
ment of the decree as an ‘objection to its 
execution. The decision of the Bombay High 
Court in Raghunath Govind v. Gangaram 
Yesu (|), was dissented from and the 
previous cecisions of the Madras High Court 
in Ponnusami v. Nadar Letchmanan Chet- 
tiar (1) and Ramayya v. Krishnamurti 
(2), overruled. The Full Bench ruling 
of the Madras High Court has again found 
favour with the Allahabad High Court 
as will appear from the decision of that 
Court in Murari Lal v. Raghubir Saran 
ea) and Madan Mohan Lal v. Ası Ram 

It might also be added that the ratio 
decidendi in Raghunath Govind v. Ganga- 
ram Yesu (9), was not accepted hy our 
own High Court in the erse of Devraj 
v..Fatehchand Ramchand (9). Apart how- 
ever from all these rulings, it appears to 
me that there is-no reason why the posi- 
tion of an assignee decree holder under 
O. XXI, r. 16, Civil Procedure, ‘ode, seeking 

(1) 12 Ind, Oas. 657; 35 M 659; 12 i'r. L J 567; 10 M 
LT 442; (1911) 2M W N 568; 22M LJ ‘70. 

(2) 32 Ind Qas,952;a I R 1917 Mad 590; 40 M 
296; SLW 186; 19M LT124; (19:61 MW N 


133. 
3) 54 Ind, Oas. 922; A I R 1920 Mad. 416; 19 L W 


(4) 119 Ind. Oas. 480, A 1 R 1930 Mad. 429; Ind. Rul. 
(1929) Mad. 976. 

(5) 75 Ind, Oas. 893; ATR1 23 Bom, 404; 47 B 
643; 25 Bom. L R474, 

(6) 137 Ind Oas 28; AIR 1932 Mad. 372; 55 M 
720; (1932) M WN 19): 62 M LJ 962, 35 L W 518; 
Ind. Rul (1932) Mad. 335, 

(7) 148 Ind. Oas 1118; AT R13t All. 293; (1924) 
A LJ 198;6 RA 827 

(8) 149 Ind. Cas 218; AIT R1934 All 4456 R A 
871; (1934) AL J 768, 

“ (9) 147 Ind. Gas. 470; AIR1933 Sind 341; 27 S 
LRML6RS158, + Pe Ieee 
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to execute his decree should in any way 
be inferior to the position of an original 
decree-holder in regird to the provisions 
contained in O. XXI, r.2, sub-cl (3), Civil 
Procedure Code. For these reasons I 
overrule this objection and dismiss the. 
application for commission. The remaining 
objections to the execution application’ 
will be disposed of on October 24, 1934. 
D. Objection overruled. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 211 of 1931 
August 17, 1934 
SULI vaN, O. J. AND RAOHHPAL 

: . SINGA, J. 
UPENDRA NATH BASU—Derenpant 
—APPELLANT f 


VETSUS 
MUNICIPAL BOARD, BENARES— 
PLAINTIFE — RESPONDENT 

Ù. P. Municipalities Act (II of 1916), s, 151— 
Interpretation— Vacant" and “unproductive "— 
Building with large compound—Garden in compound 
—Premises when deemed vacant. 

The word “vacant” ins. 151, U. P. Municipali- 
ties Act, does net mean that the land should be 
barren land and bə net covered by trees or vegeta- 
tion. The word is used in the sense of non-occupa-, 
tion, that isto say, although there may be a garden 
on the land, it may nevertheless bein some ceases 
unoceupied Similarly the words ‘“ unproductive of 
rent” would not mean a building which is not 
capable of producing rent. The section, therefore, 
means that a building is vacant and unproductive 
of rent when neitherthe owner nor his relations or 
friends occupy ib; nor it islet out to any tenant or” 
lessee But ina case wherea compound is a mere 
appurtenance to a building and while waiting for 
the building to be rented the owner maintains the 
compound in order that the house may not deterio- 
rate, then if he takes the produce while waiting for 
some tenant to take the house, it would be difficult — 
to say that he is occupying the premises or that the 
premises are productive of rent. Oa theother hand, 
if he deliberately neglects the house, but prefers to 


make profit out of tha maintenanseof the garden 
in the large compound, he is occupying the land, 
and not keeping it vacant. It, therefore, follows 


that eachcase has to be considered on its own cir- 
cumstances, and itis impossible to lay down any ' 
hard, fast and inflexible rule applicable to all 
cases. Much will depend on the relative value of the 
garden and the house and the ratio of the income 
which the garden can yield and the amount ofrent 
which the house can fetch Tne intention of the 
owner may also have t be taken into account, 
and the position would vary according as he is 
maintaining the garden and taking the produce under 
pressure of necessity besuse his house rəmsins 
uaorented, or whethec ha neglects the house and 
delibsrately makas prot out of his gardea. 


S. ©. A. fron ths dazision of the Second 


Addition Subd-Judg:, enares, dated 
October 27, 1930, 
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Mr. B. Malik, for the Appdilant. 

‘Mr, Harnandan Prasad, for the Respond- 
ent. 

Judgment.—This is a defendant's ap- 
peal arising out of a suit brought by the 
Municipal Board for recovery of house and 
‘water taxes asseseed on the defendant's 
house and garden. For a part of the 
period in dispute the defendant did not 
personally occupy the premises in the 
sense that neither he nor his relations 
lived there. It is also a fact that during 
part of the period no tenant ever occupied 
the premises, But during this time the 
defendant maintained the garden in the 
compound. He had a gardener whom he 
naturally paid a monthly salary and who 
was living in a hut in the compound, and 
he also had bullocks working in order to 
irrigate. the numerous fruit trees and 
plants in the compound. During this time 
he also appropriated the produce of the 
garden. There is no suggestion that he 
sold the produce. Certainly he did not 
let out the fruit trees : during part of the 
period. 

But inasmuch asthe defendant got some 
“produce from the garden, although he 
spent money in maintaining the same, the 
Courts below have held that the building 
with the compound did “not remain 
vacant” and ‘unproductive of rent” 


‘and that accordingly the defendant was 


liable to pay the Municipal taxes. The 
case depends on an interpretation of s. 15], 
Municipalities Act, it is neaded as “remis- 
sion by reason of non-occupation” and 
provides that when a building of land 
has remained vacant and unproductive of 
rent, for 90 or more consecutive days dur- 


ing any year the Board shall remit or. 


refund a proportionate amount of the tax. 

The important words- are “remained 
vacant” and “unproductive of rent.” Ob- 
viously the word ‘‘vacant” does not mean 
that the land should be barren land and 
be not coyered by trees or vegetation. 
Obviously the word “vacant” is used in 
the sense of non-occupation, that is to say, 
although there may be a garden on the 
land, it may nevertheless bein some cases 
unoccupied. Similarly the words “unpro- 
ductive of rent“ would not mean a build- 
ing which is not capable of producing 
rent. If that were the meaning attributed 
to it, then the result would be that so 
long as the building is habitable and, there- 
fore, capable of producing rent, it would 
be liable to faxes, although it remains 
unoccupied, We do not think that that 
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is the meaning of the section. It means 
that a building is vacant and unproduc- 
tive of rent when neither the owner nor 
his relations or friends occupy it; nor is 
it let out to any tenant or lessee. The, 
difficulty in the present case arises from 
the fact that the compound covers a large 
area within which the building is situated. 
The building has no doubt remained un- 
occupied and unrented during the period 
in ‘dispute: But the garden has been 
maintained by the owner, and on the one 
hand the owner has spent money in, 
maintaining it-and on the other he has 


faken the produce from this garden. The; 
question then arises whether the building. 


with the land has remained vacant . and. 
unproductive of rent or not. 

There would be no difficulty in deciding. 
the point in extreme cases. The difficulty,- 
of course, arises in cases which. are on the 
border line. In a case where a compound, 


is a mere appurtenance toa building and, 


while waiting for the building to be rented 
the owner maintains the compound in order 
that the house may not deteriorate, then 
if he takes the produce while waiting 


for some tenant to take the house, it would | 


be difficult to say that he is occupuing — 
the premises or that the premises are 
productive of rent. On the other hand,, 
if he deliberately neglects the house, but’ 
prefers to make profit. out of the main- 
tenance of the garden in the large’ 
compound, it would be difficult-to hold 
that he is not occupying the land, but 
keeping it vacant. 
that each case has to be considered on 


its own circumstances, and it is im possible A 


to lay down any hard, fast and in- 


flexible rule applicable to all cases. Much . 


will depend on the rélative value, of the 
garden and the, house. and the ratio of | 
fhe income which the garden can yield , 
and the amount of rent which the house. 
can fetch, The intention of the owner may `’ 
also have to be taken into account, 

and the position would vary according: 

as he is maintaining the garden and 

taking the produce under pressure of 

necessity because his house remains 

unrented, or whether he neglects the house 

and deliberately makes profit out of ‘his. 

garden. 

The Courts below have not a AENG 
this case from this standpoint and have 
assumed that if the owner takes any pro- ; 
duce, however . small, he occupies: the 
whole building with the compound.: This,” 
in my opinion, is “not the correct view to | 


It, therefore, follows... 








take. There ought to be a clear finding 
whether in the special circumstances of 
this case the premises can be said to have 
remained vacant or whether they were 
occupied by the owner. The learned Advo- 
cate for the appellant has urged before 
us that there should be a further issue, 
as to whether notice had been given that 
water connection should be cut off. Thispoint 
dges not appear to have been pressed be- 
fore the lower Appellate Court for the 
obvious reason that if the premises werd 
really occupied, then the defendant woule 
not be exempt from the payment of water 
tax merely because he had gct the con- 
nection cut off. We accordingly send down 
the following issue to the trial Court 
through the lower Appellate Court for 
determination in the light of the observa- 
tions made above. Did the premises, 
which consititue one tenement, remain va- 
cant and unproductive of rent during the 
periods in dispute? As the issue is 
practically a new one, we direct that the 
parties would be at liberty to produce 
any fresh .evidence which they may choose 
to offer. The: findings are to be returned 
within the month tf practicable. 


D: Order accordingly. 
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Criminal Procedure Code (Act V of 1698), s. 54— 
Responsibility of .pelice—“Keascnable suspision” 
and “credible information” must relate to definite aver- 
ments which must be considered before taking 
action. : 

Per Ferrers, J. C— Section 54, Criminal Procedure 
Code, gives very wide powers to the Police and ought 
to be rigorously construed. The ‘reasonable suspicion” 
and the “credible information” referred to in a, 54 
must relate to definite averments which the Police 
Officer must consider for himself before he’ acts 
under this section. The authority which the section 
confers is personal and the responsibility is personal 


also. 
Mr.. Pohumal Gidumal, for the 
Appellant. 


Mr. C. M, Lobo, for the Crown. | 
Aston, A. J.C.—This isan appeal from 
the conviction and sentence of the learned 
Sessions Judge, Hyderabad, convicting 
the appellant under s. 211 (ii), Penal 
Code, and sentencing him to four years’ 
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rigorous imprisonment. The appellant 
Saindino was charged with having caused 
to be institued a criminal proceeding 
against one Muhammad Karimdino falsely 
accusing him hefore the Sub-Inspector, 
Hyderabad, of having committed the 
murder of one Sulleman Dojo in Cutch 
State. 

The case for the prosecution was that 
Soomar, the brother-in-law of Muhammad 
Karimdino, married Jiandbai, the daughter 
of Allah Rakhio and Rupan. Jiand- 
bai had been the servant and mistress of 
one Yacub, the friend of the accused, 
who was, as a matter of fact, uncle of 
Jiandbai, Soomar hoped that after marriage 
Jiandbai would reform. He noticed how- 
ever on oneor two occasions thatthe accus- 
ed Saindino and Yacub used to come to his 
house, standin the doorway and throw stones 
inside the house, when Jiandbai was 
present. He remonstrated on two or three 
occasions with the accused and Yacub. 
His brother-in-law, Muhammad Karimdino, 
also remonstrated with Yacub and: the 
accused a good deal for throwing stones 
in this manner into his brother-in-law’s 
house in the absence of Soomar, and 
Mubammad Kurimdino actually 
made a public protest in the musjid and 
called upon the congregation to ask 
Yacub’s. father to persuade his son not to 
disgrace Soomar his _ brother-in-law. 
Yacub's father replied: “Let us not speak 
of this in the presence of a Cutchi.” 
Subsequently a complaint was made by 
Saindino to the Sub-Inspector, Hyderabad, 
accusing Muhammad Karimdino with 
having committed the murder of Sulleman 
Dojo in Cutch State. The accused after 
giving this information to the Sub- 
Inspector added: 

"Ii have something to inform you so that you may 
proceed against him according to law,” 

The Sub-Inspector had no jurisdiction 
to investigate the offence ‘or to 
record a first report. He had jurisdiction 
however under s. 54, cl. (viz), Criminal 
Procedure Code, to arrest the accused 
with a view to his being extradited to 
Outch under the provisions of the Fugitive 
Offenders Act. The Sub-Inspector arrested 
Muhammad Karimdino and a Magistrate 
remanded him to jail for fifteen days 
pending his extradition. Inquiries were 
made from the Police in Cutch, a telegram 
was sent and the reply wasthat the Cutch 
Police were not aware of any murder of 
Sulleman Dojo and did not want Muhammad 
Karimdino for the alleged murder. A 


362 SAINDINO JAKHRO vV. Ev PEROR 


complaint was made against the accused 


under s. 211 and the present prosecution 
resulted. 
Muhammad Karimdino was not 


personally aware of any intimacy between 
Jiandbai and Yacub. He and Soomar 
could only depose to the general talk 
about tbeir relations and about the stone 
throwing incidents. Niaz Mahomed 
witness described the protest made by 
Muhammad in the musjid. The explana- 
tion given by the accused in the Com- 
mitting Magistrate's Court when questioned 
about the accusation which he made 
against Muhammad Karimdino to the 
Sub-Inspector was that about 12 months 
previously Muhammad came to his village 
at Moremangal and told him that he had 
murdered one Sulleman in Cutch 
State six or seven years previously. 
The accused did not know whether it was 
true or false. He says Muhammad spoke 


of the murder in the presence of big 
zamindars. Being a well-wisher of 
Government he came to Hyderabad 


and reported the matter to the Police. 
Muhammad told him that the man he had 
murdered was Sulleman Dojo, but he did not 
mention the latter's caste. 

In the Committing Magistrate’s Court 
the accused put in a written statement, 
Ex. 15-A in which he stated that he was 
innocent, thet he had made a statement 
in answer to questions of the Sub- 
Inspector in good faith, and witha bona 
fide intention. He had derived his 
information from certain witnesses and 
the relations of the complainant Muhammad. 
He had been living at Hyderabad for 10 
or 12 years and had no personal knowledge. 
At the trial a Police Officer, namely, a 
Head Constable of Police, was put in the 
witness-box from Cutch State who deposed 
to the fact that the Cutch records showed 
no indication of a person named Sulleman 
Dojo having been murdered. The Head 
Constable further stated that be had made 
inquiries himself in the taluka where the 
alleged murder is said to have taken 
place and had had inquiries instituted in 
four villages inhabited by persons of the 
Hingorjo caste. He had been unable to 
find any trace of a person named Sulleman 
Dojo having lived in Outch. 

The prosecution relied on the facts 
mentioned by the Head Constable, on the 
fact that the accused gave a diffe:ent 
explanation in the Committing Magistrate's 
Court and in the Sessione Court ag to 
how he came to know of the murder 


_ charge. 
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alleged to have' been committed by 
Muhammad. There was no explanation 
why this murder should have suddenly 


come to light after such a long interval 
of seven years, why, Muhammad should 
incriminate himself voluntarily in the 
manner suggested by the defence or why his 
relations should betray him. No question 
was put to Muhammad when he was in 
the witness-box about his having admitted 
having committed a murder, no question 
was put to him about any motive for 
the murder, nor was any question put to 


him about the existence of Sulleman Dojo.. 


He was not even asked about the alleged 
relations who are said by the accused to 
have implicated him. The prosecution in 


addition to these facts relied on the fact. 


that Yacub had teen publicly disgraced 


in a mosque and an appeal had been. 


made to the congregation to persuade his 
father to tell him not to 


had remonstrated with accused and Yacub 
more than once about standing in the 


doorway of Soomar’s house and throwing’ 


stones inside the house. 


Each of the points relied on by the’ 


prosecution when examined separately 
is capable of a possible explanation. It 
appears to me that the cumulative effect 
of all these circumstantial details brought 
out by the Crown establishes beyond ail 
reasonable doubt that the story of the 
accused appellant was false and that . he 
knew, when he charged Muhammad 
Karimdino with the offence of murder, 
that hisexplanation was untrue, and that he 
committed the offence in consequence 
ofmalice. The learned Sessions Judge who 
tried the case visbelieved the accused's story 
that he was informed > by 


Muhammad himself or his relations that he ' 
and both the | 


had committed murder 
learned Judge andallthe Assessors were 


ofthe opinion that the charge was a false - 
I amof opinion for the reasons ' 


which I have given that the finding was 
correct. 

At the same time I am of opinion that 
the sentence of four years erred on the 


side of severily. Muhammad wasnodoubt | 


seriously harassed. He had to 1emain in 
jail for fifteen days. Iam opinion, however, 
that a sentence of two years’ rigorous 
imprisonment will be adequate to meet the 
facts of the case. I would therefore 
confirm the conviction, 


years’ rigorous imprisonment, * 


disgrace 
Soomar, and both Scomar and Muhammad ` 


but reduce the ` 
sentence from four years’ rigorous to two, 


=, 


D 


ht 
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Ferrers, J.C.—This conviction has been 
recorded by the learned Sessions Judge of 
Hyderabad, with the concurrence of all his 
Assessors. My learned brother, for the 
reasons which he has just given, has con- 
firmed that conviction. On the conviction 
itself I propose to say nothing further. 
But. ‘the action of the Police and of the 
learned Magistrate appears to me to require 
some comment. The facts are these: On 
June 20,1932, Saindino presented himself 
before the Sub-Inspector of Police at the 
Cantonment Police Station in Hyderabad. 
He said: 

“Muhammad, son of Karimdino Hlingorjo has 
committed a murder in Cutch and absconded. 
About six years ago he committed the murder of 
one ‘Sulleman son of Dojhiand therefore absconded 
from’ Cutch. He now lives at No, 285, Soldier Bazar, 
Cantonment, Hyderabad.” 


On this information the Sub-Inspector 
forthwith apprehended Muhammad and put 
him. before the City Magistrate, who 
remanded him to the Central Jail. There 
he, remained until he could find bail for 
Rs. 5,000, which he could not do untilhe 
had spent 15 daysin prison. In the mean- 
time inquiries had been made of the Police 
authorities in Cutch. A careful investiga- 
tion was there made: and the reply was that 
nothing was known of any such person as 
Sulleman, son of Dojo: that if he existed, 
he had never been murdered: that the 
Police in. Cutch . had nothing against 
Muhammad Karimdino, and that they did 
not want him in connection with murder, 
or any other offence whatsoever. On receipt 
of this reply Muhammad Karimdino was 


discharged. All these proceedings were 
utterly misconceived. 
The -Police Officer was acting under 


8. 54, cl., (vii), Criminal Procedure Code. 
Section 54 gives very wide powers to the 
Police and ought to be rigorously construed. 
Had “there been a warrant under the 
Extradition Act, the Police Officer would no 
doubt have ‘been justified in what he did. 
But the procedure indicated by that Act 
has not been followed. The Police Officer 
was acting only upon the information 
conveyed’ to him by the appellant. Before 
the receipt of that information he had not 
known Mubammad even by sight. He 
knew nothing about any Sulleman, son of 
Dojo, nor had he received any informa- 
tion regarding any murder. He made no 
oral inquiry before recording the appellant's 
statement. He did not ask the appellant 
to..cife. his witnesses. He regarded as 
credible- information which has now been 
held to be definitely false, But the “reason- 


SAINDINO JAKHRO v. EMPEROR 


363 


able suspicion” andthe “credible informa- 
tion” referred to in s.54 must relate to 
definite averments which the Police Officer 
must. consider for himself before he acts 
under this section. The authority which 
the section confers is personal and the res- 
ponsibility is personal also. The arrested 
man was produced before the City Magis- 
trate and that Magistrate remanded him 
to custody where he remained for fifteen 
days. We are informed that before making 
this order of remand, the Magistrate did 
not think it necessary to take any sworn 
statement even from the informant himself 
nor did he record any other evidence of 
any kind. This action is supposed by the 
Sessions Judge to have been taken under 


s. 4, Extradition Act. That section says: 

“Where itappears to any Magistrate of the First 
Class......that a person within the local limits of 
his jurisdiction isa fugitive criminal ofa foreign 
State, he may, if he thinks fit, issue a warrant for 
the arrest of such person, on such information or 
complaint and on such evidence as would, in his 
opinion, justify the issue of a warrant if the crime 
of which he is accused or has been convirted had 
been committed within the local limits of the jurisdic- 
tion. 

(2) The Magistrate shall forthwith report the 
issue of a warrant under this section to the | ocal 
Government.” 


Tt does not appear that the action 
which the learned Magisirate thought fit to 
take was taken after a studious perusal 
of this section. There was no warrant 
issued by the Magistrate and no report 
mode to the Local Government, Under 
s. 344, Criminal Procedure Code, it is 
provided that ifsufficient evidence has been 
obtained to raise a suspicion that an accused 
may have committed an offence and it 
appears likely that further evidence may 
be obtained by aremand, this is a reason- 
able cause for a remand. But here the 
jnformation given to the Police Officer 
showed that the murder had taken place 
seven years before and that the murderer 
was residing in Hyderabad and was openly 
telling the story of his crime to a general 
company. There was no reason for any 
headlong haste. It would have been 
prudent if the Police Officer had first 
inquired of the authorities in Catch whether 
the information which had been led before 
him was true and whether those authorities 
desired that thisman Muhammad should 
be arrested for the alleged murder of 
Sulleman Dojo. If these inquiries had been 
made before the officer has Lily proseeded 
to an arrest and the Magistrate pruceeled 
to make a remand order, the injury of 
which Muhammad has compliined would 
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never have been inflicted. The authorities 
in Cutch would have replied, as they did 
reply, that they knew nothing of any 
such murder and that they had no desire 
that any such person as Muhammad should 
be arrested. If this obvious precaution 
had been taken, Muhammad would have 
been spared the ignominy and distress of 
fifteen days’ unjustifiable detention, 

I concur in the order which my learned 
brother has proposed. 

D. Sentence reduced. 


ALLAHABAD HIGH COURT 
Oriminal Appeal No. 429 of 1934 
August 22, 1934 
SULAIMAN, C. J. AND HARRIS, J. 
BANSIDHAR AND ANOTHER— 
APPELLANTS 
VET SUS 
EMPEROR— Oprosits Parry. 
Criminal triai—Trial by jury—High Court 
power to go into questions of fact and examine evi- 
dence—Criminal Procedure Code (Act V of 1898) 
s. 297—Sessions Judge, duty of. 4 
Unless there has beena misdirection on the part 
of the Judge the Appellate Court cannot go into the 
question of fact and examine the evidence. By 
merely showing thatthe prosecution story was im- 
probable or that there were material discrepancies 
or even contradictions in the evidence, Counsel for 
the accused cannot succeed in persuading the Court 

to set aside the conviction. i 

The Sessions Judge is only a Judge on questions 
of law on which point his opinion is conclusive, but 
on questions of fact he can only express his opinion 
and must leave the decision to the jury. No doubt 
the Judge must point out the important evidence in 
the case as well as emphasize the points for and, 
against the accused, draw the attention of the jury 
to the contradictions and discrepancies in the evi- 
dence and even express his own opinion as to what 
conclusion the evidence on particular points leads 
to, provided he makes it perfectly clear to the jury 
that they are the final Judges on the questions of 
fact. It is not for the Seesions Judge 10 propound 
new theories which bave never been suggested at 
the Bar and to put them before the jury which would 
have no other effect ihan that of confusing them. 
Of course where he is satisfied that these is no legal 
evidence against any accused person he isbound to 
tell the jury that there is no such evidence and that 
they should acquit that particular accused. 

Cr. A. from an order of the Sessions 
Judge, Cawnpore, dated April 30, 1934. 

Mr. Saila Nath Mukerji, for the Ap- 


pellants. 
The Assistant Government Advocate, 


for the Crown. 


Judgment.—This is an appeal by 
Bansidhar and Ram Kishen from 
their convictions under s. 460; Penal Code, 
based on the unanimous verdict of the 
jury that they were guilty. The grounds 
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taken in the memorandum of appeal 
are: (1) That there has been a grave mis- 
direction to the jury and the verdict is 
therefore vitiated. (2). That the sentence. 


is too servere. ` 4 
The facts are perfectly clear. :The de~ 4 


ceased Gauri Shankar was an old gentle- 
man of about 75 years of age who was: 
a retired Duputy Collector. 
living in a hig house, with many rooms: 
and several doors and ‘had considerable 
valuables in the house, most of which’: 
were kept in. an ironsafe. On the night: . 
preceding the 24th January, he was found’ 
murdered in one of the rooms with his neek ~v: 
cut. The medical evidence showed: -that 
there were at least three cuts on his’ - 
neck which hadcaused his death. There — 
were plenty of blood. marks on the bed-: 
stead on which his body was found as ~ 
well as on the ground. There can there-" ` 
fore be no manner of doubt on the medical” 
evidence that the deceased had been de- 
liberately murdered. The Committing 
Magistrate set up the case against the 
accused persons both under s. 302 and: . 
s. 457-75, Penal Code, but in the Sessions- 
Court, unfortunately on some mistake 
made by the Crown Counsel, the charge ` 
was altered to one under s. 460, Penal Code, 
only. There can be no doubt whatsoever- ` 
that murder was committed in the house’: - 
with the object of stealing the valuables 
belonging tothe deceased and if any of the 
accused persons were guilly, he would 
certainly be guilty of murder and not- only 
of an offence under section 460, Penal’ 
Code. i E 

The jury returned a unanimous verdict : 
of guilty against all the three accused 
who were standing their trial, although : 
as regards Kanhaiya Lal theJudge had: 
made it clear to them that -there was 
really no evidence against him at all. 
It has to be conceded on behalf of the 
accused that unless there has been a mis- 
direction on the part of the Ji this 
Court cannot go into the question of 
fact and examine the evidence. By merely 
showing that the prosecution story was 
improbable or that there were material: 
discrepancies or even contradictions in 
the evidence, Counsel for the accused 
cannot succeed in persuading us toset 
aside the conviction. There is often -a 
considerable misipprehension as to the 
manner in which the Judge is to-address 
the jury. The Sessions Judge is only a 
Judge on questions of law on which‘point. ` 


his opinion is conclusive, but on questions - 
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- of fact. he can only express his opinion 
and must leave the decision to the jury. 
No doubt the Juege must point out the 
important evidence in the case as well 
as emphasize the poinis for and against 
the accused, draw the attention of the 
jury to the contradictions and discrepancies 
in the evidence and even express his own 
opinion as to what conclusion the evi- 
dence ön particular points leads to, pro- 
vided he makes it perfecily clear tothe 
jury that they are the final Judges on 
the questions of fact. It is not for the 
Ses-ions Judge to propound new theories 
which have never been suggested at the 
Bar and to put them before the jury 
which . would have no other effect than 
that of confusing them. Of course where 
he is satisfied thatthere is no legal evi- 
dence against any accused pereon he is 

that there is no 

sucb evidence and that they should 
acquit ‘that particular accused. 

~ In this case the learned Counsel for 

the accused has taken us through the 

charge as recorded by the Sessions Judge 


‘and we have examined it very care- 
fuly. We must say that it is a 
very carefully worded, thorough and 


elaborate charge to the jury and the 
learned Judge has taken pains to impress 
upon the jury repeatedly that it is their 
opinion’ only which would ultimately count. 
In this connection a few passages may 
be quoted. At the outset he said that 
it was for the jury to say what conclu- 


~ sion should be drawn from the facts and 


that the Judge could only put the facts 
before them and comment onthem and 
give his. opinion: but in the end it was 
for the jury to say what should be be- 
lieved and it was the opinion of the jury 
only that must prevail and not his. He 
again cmphasized that it was for them to 
believe the evidence ofthe Sub-Inspector 
and draw their conclusion or not to 
believe it. After putting several mat- 
ters before the jury he again emphasized 
that it was ofcourse for the jury to ans- 
wer all questions of fact. Referring to 
the contradictions which had been pointed 
—out by the accuseds’ Counsel, the learned 
Judge .said that there may be certain 
contradictions between Lachman and Debi 
Prasad and the Police in the matter of 
time, but he thought that there was not 
“really very much contradiction. Wethink 
he was.entitled to expréss his opinion. 
Dealing -with.the confession ofthe accused 
he was: careful -to remark that it may 
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ot may not be true. He pointed out 
certain matters in the confession which made 
it highly improbable and drew the attention 
of the jury particularly to such points. He 
then again emphasized that he had already 
given it his opinion that the jury were 
the ultimate Judges of such things and 
that it was still for the jury to say 
whether they were satisfied on the evi- 
dence or not. Perhaps it will be con- 
venient to quote the very words used by 
the Judge at two places where he refer- 
red to the defence set up bythe accused 
Bansi: | 
“Jt is forthe prosecution to persuade you that 
what he says cannot possibly be true. If you 
think it may be true and may not be, so that 
you are in doubt about the matter, you must 
give the benefit of your doubt to Bansi. Of course 
if you do give the benefit of your doubt to 
Bansi, then you will have to find him guilty 
of an offence under s. 411, Indian Penal Code, 
on his own admission. If, on the other hand, you 
find that what he says cannot possibly be true 
that it is an absurd story, then, so far as 1 
can see, although you are the ultimate Judges 
in the matter, you will have to find him guilty 
of the offence charged, an offencepunishable under 
s. 460.. So that it comes to this. Can you be- 
lieve the story of Bansi orcan you not? Now 
1 must again emphasize it that it is for you 
to say whether this is a ridiculous story ora story 
which may quite possibly be true, I can give you 
an opinion. But you are not bound to act on 
that opinion. In any case, I have got to put 
what I consider the relevant facts for considera- 
tion before youand I proceed to doso 
Having warned the jury that they 
were the ultimate Judges on ques- 
tions of fact; he proceeded to sum up 
the evidence and then wound up by say- 
ing: 
Kak I repeat that it is for you to say. 
You must take these facts and any other facts 
that occur to you into consideration, and ifafter 
doing so youconclude that Bansi’s story is absurd, 
then you must convict him under s. 460, Indian 
Penal Code, and otherwise you must convict him 
under s. 411.” , : : i , 
We find no serious impropriety in this 
part of the charge and do not think 
that the jury could have understood that 
the burden was on the accused. The 
learned Judge naturally laid great em- 
phasis on points which have been urged 
before him on behalf of the Crown oron 
behalf of the accused. There is nothing 
to suggest that there was any alternative 
theory seriously put forward before him 
which was not considered by him while 
addressing the jury. _ h | 
Minor matters regarding discrepancies 
in the exact hour at which any of the 
accused was arrested or the exact hour 
when the stolen properties were recovered 
or the exact hour when certain footprints 
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on the ground were discovered were wholly 
unimportant and the learned Judge was 
perfectly right in telling the jury that 
much importance could not be attached 
to such discrepancies. It was not 
part of the Judge's duty as is suggest- 
ed before us by the learned Counsel 
for ihe accused, to invent the hypo- 
thesis that the servant of the deceas- 
ed might have been one of the 
murderers and to put it pointedly before 
the jury when no suggestion had been 
thrown out io the cross-examination of 
the witnesses, nor in the arguments urged 
before the Judge on behalf of the accused. 
We think that the address to the jury 
was perfectly appropriate and flawless 
and no serious objection can be taken to 
it. In these circumstances we cannot in- 
terfere with the verdict of the jury and 
must upheld the conviction, 

The ground as regards sentence can 
hardly be pressed. The accused are lucky 
that owing to some mistake they were 
not charged with the offence of murder, 
Had they been so charged and evenif 
they had been senfenced to transportation 
for life, we might have been inclined to issue 
notice to the accused to show cause why such 
sentence should not be enhanced. It was 
apparently a case of deliberate murder 
with the object of committing robbery and 
there were no extenuating circumstances, 
but as the accused were never charged 
under s. 302, Penal Code, we are help- 
less in the matter. We do not think that 
. we should order a re-trial. The sen- 
tence of transportation for life is by no 
means severe in the circumstances and 
is the only appropriate sentence which 
could have been passed. The appeal is 
accordingly dismissed. 


D. Appeal dismissed. 
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Suits Valuation Act (VII of 1887),s. B— Plaintiff 
having discretion in valuing claim—Valuation in a 
particular way—Whether can be allowed to show 
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Where a plaintiff who though he has a wide discre- 
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{ion in the matter of valuation of his: claim, values 


—_——— sents 
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it in a particular way, he cannot be allowed to show ` 


that such value did not represent the real value, 
Mahendra Narain Ray v. Janaki Nath Roy. (1) and 
Radha Narain v. Purna Chandra (2), referred 


to. 
Application for leave to appeal to His 
Majesty in Privy Council from appellate 
decree No. 2167 of 1931. 
Messrs. Amendra Nath Bose and Hemen- 


w 


dra Narain Bhattacharjee, for the Appellant. — . 


Messrs. Atul Chandra, Gupta and Man- 
matha Nath Das Gupta, for the, Opposite 


` Parties. 


Order.—Thisis.an application by the 
plaintiff for leave to prefer an appeal to 
His Majesty in Council. The plaintiff 
instituted the suit asking fora permanent 
injunction on the defendants, with re- 
ference toa plot of land restraining them 
from mooring any boat of paddy. on the plot 
carrying on paddy business thereon and 
also exercising other rights incidental to the 
said business on it and praying further 
for a declaration that the defendants have 
no right to carry ontheir Gulla buisness 
on the said land. The defendants resisted 
the claim alleging that they had acquired 
the rights which were disputed on behalf 
of the plaintiff, under a grant from some 


i 


predecessor of the plaintiff, but the plaint- „— 


if, on the other hand, contended that thè 
rights which his predecessor had conferred 
were confined only tothe banks of a khal 
called the Jinjira Khal and did not extend 
to ths land in suit. In the plaint the 
plaintif valued the disputed rights at 
Rs. 2,000, the injunction at Rs. 100 and the 
declaration at Rs. 150 and he paid court-fees ~ 
on the aggregate amount of Rs. 2,250. The 


suit was laid in the Court ofthe Subordi- ` 


nate Judge; that learned Judge decreed it. 
The defendants appealed to the District 
Judge onthe basis of the plaintiff's valua- 
tion aforesaid. The District Judge modi- 
fied the trial Court's decree in some 
respects in defendants favour. The plain- 


tiff preferred a second appeal tothis Court — 


which was dismissed. He then makes this 
application, f 7 
Wor the purposes of the appeal which 
he intends to prefer and inorder to bring 
the case within para. 1, s. 110 of the 
Code, the plaintiff has valued the subject-~ 
matter of the suit at over Rs. 10,000 on two 
alternative modes of calculation set ‘out 
respectively in schedules A and Bto his 
application. They are as follows: (A) that 
the Gulla business fetches the defendants * 
an income, which capitalized is’ well: over 
Rs. 10,000 and that the same would go to the 
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-plaintif if the defendants’ right to conduct 
_the said business on the said land is negativ- 
ed and the plaintiff carries it on there; (B) 
that the business which the plaintiff carries 
on his other lands is interfered with by 
the defendants’ business to an extent, the 
Joss iù consequence of which, if capitalized, 
far exceeds Rs. 10,000; also that the losses 
-which: the plaintiff's tenants suffer for 
the same reason aggregate a like amount. 
‘It may be observed here that the mode of 
calculation stated in Sch. B was never 
suggested at-any previous stage of the 
suit. The question for consideration is 
whether the plaintiff is at liberty to go 
-backpon his own valuation as given in 
the’ plaint and adopt one ofthe two valua- 
-tions indicated inthe aforesaid schedules. 

Most of the. cases cited on behalf of the 
-plaintiff are ‘authorities for a proposition, 
which cannot be disputed, namely, that a 
party ‘who has previously made a valua- 
tion of his suit ‘or appeal for the purpose 
of court-fees is not always precluded from 
adopting for his proposed appeal a higher 
valuation as representing the actual or 
markef-value, ofthe claim made in the 
‘suit.’ We donot consider it necessary to 
discuss these cases because they are not 
cases in which the valuation of the reliefs 
claimed has to be made for the purposes 
of court-fees at their actual or market- 
values: The case before us was one ip 
which the plaintiff, though he had a wide 
discrélion in-the matter, had to value his 
claim ‘at its actual or market-value. He 
already valued it in his plaint in a 
particular way and when he has done so, 
be cannot in our opinion be allowed to 
show thateuch value did not represent the 
rea] value. «Moreover, by reason of the 
fact that he valued the suit at Rs, 2,250 he 
was able to take the defendants through 
three Couris up to now, one of which 
Courts the latter could have avoided if the 
‘suit ` had been originally laid at over 
Rs. 10,000. In such circumstances, we are 
clearly of ‘opinion that the plaintiff is 
precluded from showing that his valuation 
‘as given in the plaint was not real or 
from’ séttingup such valuation as he now 
‘puts forward in Schs.A and B to his 
application. We consider it sufficient torefer 
tothe decisions in , Mahendra Narain Roy 
ve Janaki Nath Roy(1) and Radha Narain 
v. Purna Chandra (2), and the order in 


” (1) 182. Ind. Cas. 910;AT R 183l Cal, 417; 58 O 
£6: ind. Rul (1931) Oal. 622, 
oy 28 Ind. Oas, 10F; ATR 1980 Cal. 7875 34 0 W 
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P. A. Apreal No. 62 of 1931 dated January 
11, 1932, in support of the view we take. 

For the above reason, the plaintiff's first 
attempt, which was to bring the case with- 
in para. 1,8. 110 of the Code, must fail. 
He has next argued that the case fulfils the 
requirements of para. 2of that section. But 
the applicability of this paragraph to the 
present case has not been endeavoured to 
make out, in view of the interpretation 
put upon it by the decision of Subramania 
Ayyar v. Sallammal (3), which has been 
approved of by the Judicial Committee in 
Mangamma v. Mahalakshmamma (4). The 
plaintiff's next attempt has been to establish 
that the appeal involves some substantial 
question of law so that even thoughthe 
requirement as to valueis not satisfied a 
certificate might issue as under s. 109 cl. (c). 
The two grounds which are stated in 
this connection are first that the defendants 
are not persons who may have the bene- 
fit of the provisions contained ins.4, Re- 
gulation XI of 1825 and second that the 
grant on which the defendants have suc- 
ceeded was one in respect of property 
which was not in existence at its date 
and might only come into existence in 
future and was accordingly invalid. 

Neither of these contentions in our 
opinionis a substantial one. The defen- 
dants’ right has been affirmed upon a 
construction concurrently maintained by 
the two Courts below of the terms of a 
grant towhich no exception of the nature 
suggested can possibly be taken. Indeed 
no such objection appears to have been 
indieated in any ofthe Courts up to now. 
Again, itis noton the law contained in 
s. 4, Regulation XI of 1525 that they have 
succeeded but only upon a right which 
the plaintiff's predecessor had expressly 
conveyed in their favour, Wesee no sub- 
stance in any of the two grounds aforesaid. 
The application is dismissed with costs 
five gold mohurs. 


N. < Application dismissed. 

(3) £1 Ind. Cas. 296;A I R 1916 Mad, 985; 39M 
843; 2 L W 1057;18 M L T 450; (1915) M WN 941; 
30 MLJ 317. 

(4) 12) Ind. Oas. 513; AI R1930 PO 44;53M 
167; Ind. Rul. (1930) P O49; 3LL W 292; 310 W 
N 235; 32 Bom. L R 517; 5L CLJ 168; E8ML J 
184; 11 P L T 698 (P 0). 
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‘MADRAS HIGH COURT 
Second Civil Appeal No. 777 of 1923 
May 4, 1934 : 
Baasiey, C, J. MADHAVAN NAIR, J. 
MALLELA VENKATARAYUDU anD 
OTHERS—APPELLANTS 


h VETSUS 
MALLELA SIVARAMAKRISHNAYYA 
AND OTHERS — RESPONDENTS 

Hindu Law—Joint family —Partition—Application 
for insolvency or adjudication of member, whether 
effects severance of  status—Suit by purchaser of 
insolvent's share for partition—Pur chaser's right to 
mesne profits -Unmarried co-parcener’s right to 
marriage expenses. 

Neither the filing of an insolvency petition bya 
member of a joint Hindu family nor his adjudication 
as an insolvent brings about 4 severance of thejoint 
family status of the member and apurchaser of 
his share ata sale by the Official Receiver isnot 
therefore, entitled. to mesne profits from the date of 
the sale 

The alieneefrom the Official Receiver isin such 
cases entitled to joint possession with the other 
co-parceners and unless he shows that he has been 
excluded from enjoyment, he cannot claim mesne 
profits. He is, however, entitled to get mesne profits 


“from the date on which he files a suit for partition, 


where he is not able to prove a prior demand and 
refusal. Official Assignee of Madras v. Ramachandra 
quer (6) 20d Venkataraman v. Chokkiar (7), referred 


“After severance of joint family status has been 
effected, there is no-obligation on the joint family to 
provide for the future, marriage of a co-parcener 
who was uumarried at the time of severance, 
Ramalinga Annaviv. Narayana Annavi (5), followed 
Gopalan v. Venkataraghavalu (2) and Srinivasa 
Iyengar v Thiruvengadathiyenger (3), considered as 
overruled. < 

In asuit for partition by the purchaser of a 
co-parcener's share at a eale by the Official Receiver, 
Co-parceners are not, therefore, 
entitled to have provision made for their marriage 


_ expenses, 


S. C, A. against the decree of the District 
Court of Guntur in A..S. Nos. 50 and 77 
of 1925, preferred against the decree of 


‘the Court of the Subordinate Judge of 


Guntur O. S. No.55 of 1922, 

Mr. Ch, Raghava Rao, for the Appel- 
lants, 

Messrs. V.Govindarajachari and M. 
Sriramamurti, for the. Respondents, 

Judgment.—This second appeal” by 
defendants Nos. 2 and4 to 9 is against 
the decree of the District Judge of Guntur 
in Appeals Nos. 50 and 77 of 1925 direct- 
ing the partition of the suit properties 
info seven shares and delivery of one- 
seventh share to the plaintiffs together 
with mesne profits, which modified the 
preliminary decree for partition passed 
by the Subordinate Judge of Guntur in 
O. S. No. 55 of 1922. 

The facts necessary for the disposal of 
this second appeal are briefly these. The 
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anit properties belong to à joint Hindu 
family consisting of defend ants Nos. 2to 9. 
The 2nd defendant is’ the father -and 
defendants Nos, 3 to 8 are his sons. The 
9th defendant is the son of the 3rd 
defendant, In I. P. No. 14 of 1915 on 
the file of the District Court of Guntur, 


‘the 3rd defendant was adjudicated as 


the 10th’ defendant was 
Official Receiver. In the 


insolvent and 
appointed the 


course of his administration of the insolvent’s 


estate, the 10th defendant sold by public 
auction the one-seventh share of defendants 
Nos. 3 and 9 in the suit properties. The 


-lst plaintiff purchased one-seventh share 


in certain specified lots under’ the sale 
deed executed by the Official Receiver, 
Ex. A dated the February 11, 1919: The 
one-seventh share in the other lots was 
sold to the ist defendant, the son-in-law 
of the 2nd defendant, under the sale deed 
Ex. B dated February 12, 1919, The 2nd 
plaintiff is the son of the Ist plaintiff, “he 
lst plaintiff conveyed a portion of his 
properties tothe 3rd plaintiff by a registered 
sale deed dated October 2, 1920, 

The suit out of which this second appeal 
arises was instituted by the plaintiffs 
for partition of the suit properties’ into 


seven equal shares and delivery to them ` 


of the one-seventh share purchased by 
them together with meshe profits. Issues 
Nos. 3 and 5 in the suit, with the decision 
of which we are mainly concerned, in the 
second appeal are as follows :— 

Issue {3:—-Whether the plaintiffs are 
entitled to any, and,ifso, to what mesne 
Botts against the defendants Nos, 2 and 4 
to 8? 

Issue 5:—Whether the defendants 
Nos. 7 and 8 are entitled to have pro- 
vision made out of the joint estate for the 


expenses of their marriage, 


With respect to the 3rd ` issue the 
plaintiffs contended that they are entitled 
to get mesne profits from the date of their 
purchase of the share of the properties 
claimed by them, i.e. from February 11, 
1919, while the defendants contended that 
they were entitled to mesne ‘profits 


‘only from the date of the preliminary 
decree for partition, i.e. from November - 


12,1924. In Maharaja of Bobbili v. Venkata- 
ramanjulu. Naidu (1), it was held, dis- 
approving some previous decisions, - that 
a purchaser of an undivided share of a 


member of a joint Hindu family does not. 


thereby become a tenant-in-common with 


(1) 25 Ind, Cas, 585: A I R1915 Mad. 453; 39 M 
265; 16 M LT 181; 27M L J 409, 


A 
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the. other members and hence he -is not 
entitled to arly mesne profits in respect 
of his. share for the period between the 
date of his purchase and the date of his 
suit for partition. Relying mainly on this 
decision the learned Subordinate Judge 
held that the plaintiffs were entitled 
io claim mesne profits from the 
date of the suit. It will be observ- 
he disallowed the contentions 
of both the plaintiffs and the defendants on 
this point. 

With respect to Issue No. 5 it was 
contended by the defendants that the 
marriage expenses of defendants Nos. 7 and 
8 should be provided for before the pro- 
perties are equally partitioned. The 
plaintiffs contended that no such provisions 
out of the joint family funds could be 


made. In Gopalan v, Venkataraghavulu 
(2), it was held following Srinivasa 
Iyengar v. Thiruvengadathaiyengar (3) 


and dissenting from Narayanan Annavi v. 
Ramalinga Anni (4), that in partition 
decrees provision should be made for the 
marriage expenses of the unmarried 
members of the family. Following this 
decision the learned Subordinate Judge 
held that provision has to be made out 
of the joint family estate forthe marriage 
of the defendants Nos. 7 and 8. In the 
result the Subordinate Judge passed a 
decree directing the delivery of one- 
share to the plaintiffs 
together with mesne profits from the date 
of the plaint making a portion of the 


_ — marriage expenses a charge on the proper- 


ties allotted to them, 

Against tne above decree, both the 
plaintiffs and the defendants preferred 
appeals to the District Court. On ihe 
question of mesne profits raised -in Issue 
No. 3 the learned District Judge held that 
the plaintiffs were entitled to claim mesne 
profits from the date when they purchased 
the suit properties, he being of opinion 
that the filing of the insolvency petition 
must be taken to involve a declaration of 
severance of the joint family status and that 
in consequence the vendee was a tenant- 
in-common from the date of the sale and 
is entitled to profits from that date. On 
the question of marriage expenses raised 
in Issue No.5 the learned District Judge 
held relying on Ramalinga Annavi v. 

2) 31 Ind. Cas. 574; A I R 1915 Mad, 1027; 40 M 


( 
ar 632; 29M L J710. 


(3) 23 Ind. Cas, 264; 88 M 556;A I R 1914 Mad. 
226; 15 ML T 307. : 
(4) 36 Ind, Cas. 428; A I R 1917 Mad, 477; 39M 
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Narayanan Annavi (5) that the unmarried 
members were not entitled tò have any 
provision made for the expenses of their 
marriage. In his view this decision super- 
seded the decisions in Srinivasa Iyengar 
v. Thiruvengadathaiyengar, (3) and Gopalan 
v. Venkataraghavalu (2). In the light of 
the above findings the decree of the Sub- 
ordinate Judge was modified by the Dis- 
trict Judge. It will be observed that on 
both the questions at issue between the 
parties the District Judge accepted in toto 
the contention of the plaintiff. 

In second appeal Mr. Raghava Rao 
argues that the decision of the learned Dis- 
trict Judge is wrong on both the questions 
and that he should have held that the 
plaintiffs are entitled to mesne profits only 
from the date of the preliminary decree 
and that their properties should be charged 
with the payment of the marriage expenses 
of defendants Nos. 7 and 8. 

On the first point, namely that relating to 
mesne profits, we have no doubt that the 
jearned District Judge’s decision that the 
filing of an insolvency petition brings 
about a severance of joint family status 
cannot be upheld. No authority in support 
of the position is mentioned in the lower 
Court's judgment, nor has any been quoted 
before us by the learned Counsel justifying 
the conclusion. On principle, we cannot 
see how the filing of an application for 
insolvency can be taken to involve a declara- 
tion of severance of the joint family status. 
The immediate object of a petition in 
insolvency by a debtor isto get exemption 
from arrest; and it must be obvious that a 
stranger cannot by any conduct of his 
enforce a severance of the joint family 
status, To hold that the filing of an 
insolvency application by a memberof a 
joint Hindu family amounts to an un- 
equivocal and unambiguous declaration to 
sever from the family, is to state a pro- 
position supported neither by authority nor 
by principle. No doubt the filing of a 
petition in insolvency followed by adjudica- 
tion gives certain legal rights to the 
Official Receiver with respect to the share 
of the property belonging to the insolvent. 
His share vests in the Official Receiver and 
the disposing power of the insolvent with 
respect to his son’s share for paying debts 
not contracted for an immoral purpose also 
vests in him, But this result does not bring 


(5) 68 Ind. Cas. 451; 45 M489; ASI R 1922 P 020i; 
$91 A168: 30ML T 255; (1922) M W N 399; 26 
OW N 929; 43 M LJ 428; 16 L W 63); 24 Bom, L 
R 1209; 20 A L J 839; 37 OL J 15 (PO), 
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about any severance in the joint family 
status of the insolvent. We must hold that 
neither the filing of an insolvency petition 


nor the .adjudication of the applicant as 
an insolvent can sever the joint family 


status and that in consequence we cannot’ 


hold the vendee was a tenant-in-common 
from the date of the sale and is entitled to 
profits from that date. 

In our Court it has been held that the 
Official Assignee is entitled on the 
insolvency of any co-parcener to joint 
possession with the other co-parceners: 
See Official Assignee of Madras v. Rama- 
chandra Iyer (6) and Venkataraman v. 
Chokkiar (7) and: also Mulla’s Hindu Law, 
p: 311; In the latter of the two cases 
just mentioned, namely Venkataraman v. 
Chokkiar (7) the same privilege of joint 
possession with respect to an insolvent’s 
share is accorded to an alienee from the 
Official Receiver also. 
oe co-parcener entitled to joint possession 
with another co-parcener cannot claim mesne 
-profits unless he shows that he has been 
excluded from enjoyment of the properties 
by the other co-parcener. It follows 
therefore that unless it is shown that on 
the date of the sale by the Official Receiver 
poseession of the properties was demanded 
by the vendee and refused by the ap- 
pellants it cannot be held that the plaintiffs 


are entitled to mesne profits from the date ` 


of the sale. In this case the question of 
exclusion was not raised as a specific 
point ın issue and no evidence has been 
adduced onit;though there isa statement 
in the plaint to the effect that 
“after the purchase of the properties in spite of 
repeated demands the defendants have not chosen 


to effect a division of the properties or to put the 
plaintiffs in possession, ete,” ` 


‘But itis clear that possession may well 
be taken to have teen demanded and 
refused from the date of the plaint. We 
would therefore hold, agreeing with the 
Subordinate Judge {hough on a different 
ground, that the plaintiffs aie entitled to 
mesne profits frcm the ccntesting defendants 
from the date of plaint. The present case 
being one of an alienation by the Official 
Réceiver who is the representative of the 
insolvent, the applicability of Maharaja of 
Bobbili v. Venkataramanujulu Naidu (1) 
relied on by the learned Subordinate Judge, 
where it was held that 


(6) 68 Ind. Cae. 878: 46 M 54; 16-1, W 559; (1922) 
MW N 653; 43 ML J 5€8; A IR 1123 Mad, 


55, $ 
(7) 109 Ind. Cap, 516 51 M 567 AlR 19:8 Mad, 
p31;55MLJ163 ` 
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“a purchaser of an undivided share of a joint 
Hindu family does nct thereby become a tenant-in- 
common with the other members and bence he is 
not entitled to mesne profits in respect of his share 
from the date of-his purchase,” ; 


does not arise for consideration, and it-is 
conceded that the argument thatthe pur- 
chaser is entitled to mesne profits only from 
the date of the preliminary decree for parti- 
tion cannot be pressed, the Official Assignee |. 
and the purchaser from him of the insolvent’s 
property being held to be entitled to joint 
possession along with the cc-parcezier. 

The next point relates to the question | 
whether provision should be made inthe 
decree for the marriage expenses of two of 
the brothers of the insolvent, namely 
defendanis Nos. 7 and 8. In summarising 
the conclusions arrived at by the lower 
Courts, the decisions bearing on the question 
have already been mentioned. The 
decisions in Srinivasa Iyengar v. Thiru- 
vengadathatyengar (3) and Gopalan v. Venk- 
ataragharalu (2) support the contention of 
the appellants that such provision should 
be made before the properties are finally 
partitioned. In Narayanan Annavi v. Rama- 
linga Annavi (4) which refused to follow . 
Srinivasa Iyengar yv. Thiruvengadathaiyen 
gar (8) Sankaran Nair and Oldfield, JJ., 
held that an unmarried cc-parcener is not | 
entitled to have an anticipatory provision 
made for the expenses of his future 
marriage at partition; but they allowed to 
claim for the expenses of the marriage 
that took place before the decree in the. 
first Court on the ground that 

“joint family status was not dissevered until the 


decree for partition and that the joint family con- 
tinued until then.” 


This decision was taken up in appeal 
tothe Privy Council and the judgment of 
their Lordships of the Judicial Committee 
is reported in Ramlinga Annavi v. 
Narayana Annavi (5), Onthe point under: 
consideraticn their Lordships, following 
Girja Bai v. Sadashiv Dhundiraj (8) which 
did nct exist when Narayana Annavi 
v. Ramalinga Anni (4) was decided, held 
that the institution of a suit for partiticn 
by a member of a joint Hindu family 
effecis a severance of the joint status of 
the family and a member of the family 
who is then unmarried is not entitled -to 
have a: provision ,made in the partition 
for his marriage expenses although he 


(8) 37 Ind. Cas; 321; 43 © 1°31; A 1R 1916 P O 
104;4831 A151: 32 N L R J13;20 O W N 1085; 14 
AL J£22;20M L T 78 (1916)2 M W N65: 18 
Bom. L R621;4 L W 114; 240 J 207;3IMLJ. 
455 (P O), 44 ; j 
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marries before the decree in the suit is 


made, According to this decision the 
obligation to provide for future marriages 
ceased on severance of the joint family 
status, This decision is relied on by the 
plaintiffs-respondents in support of their 
contention. The appellants argue that 
the decision of the Privy Council does 
not supersede the decision in Srinivasa 
Iyengar v. Thirnvengadathaiyengar (5) and 
Gopalan v. Venkataraghavalu (2) and 
further thatthe Privy Council decision is 
inapplicable to the present case, inasmuch 
as the case before the Judicial Committee 
dealt with the question of the expenses 
of marriage in a suit for partition 
instituted by some of the co-parceners 
against the remaining members of the 
family, whereas the present suit is not one 
instituted by a co-parcener. In our 
opinion both the arguments should be 
overruled. Though the two decisions in Sri- 
nivasa Iyengar V. Thiruvengadathatyengar 
(3) and Gopalan v. Venkataraghavalu (2) 
are not actually referred to in the judg- 
ment of the Privy Council, it is clear from 
the arguments that both the decisions 
were brought to the notice of their 
Lordships and then they enunciated the 
correct principle to be applied to cases 
of this kind, that principle being this, 
that after severance of joint family status 
had been effected there is no obligation on 
the joint family in respect of the future 
marraige of a co-parcener who wasunmarried 
at the time of the severance. This being 
the correct principle to be applied, we 
think that the previous decision of this 
Court in Srinivasa Iyengar v. Thiruvengada- 
thaiyengar (8) and Gopalan v. Venkata- 
raghavalu (2) should be considered 
to be overruled by the Privy 
Council decision in Ramalinga Annavi v, 
Narayana Annavi (5) with respect to the 
point under consideration. We are also 
of the opinion that the principle of the 
Privy Council decision would apply to the 
present case also,inasmuch asthe Official 
Receiver as the representative of the 
insolvent co-parcener occupies the position 
of a co-parcener himself, and the alienee 
from him stands in his shoes and may 
therefore be said to be in the position of a 
co-parcener. We must therefore hold, 
agreeing with the learned District Judge, 
that provision should not have been made 
inthe decree for the marriages of 
defendants Nos. 7 and 8. Inthe result the 
power Court's decree will be modified in 
he light of the above findings, The 
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parties will pay and receive proportionate 
costs. 
A. Decree modified, 
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OUDH CHIEF COURT 
Civil Appeal No, 2 0f 1933 
November 20, 1934 
SRIVASTAVA AND NANAYUTTY, JJ. 
RAM SHANKAR AND ANoTHER—PLAINTIFFS 
—APPELLANTS 
VCTSUS 
SHEO DUTT AND anorazr—Derenpants— 
RESPONDENTS 

Limitation Act (IK of 1908), Sch, I, Art. 142— 
Plaintiff's case for possession based on dispossession 
—Whether falls within Art, 142—Burden of proof 
~ Civil Procedure Code (Act V of 1908), O0. XLI, 7.1, 
sz. 100 to 103—“Appeals from appellate decrees,” 
scope of —Oudh Courts Act (IV of 1923) s. 12 {2)— 
Appeal under—Cross-objections, if can be filed by 
respondent as of right. 

Where the plaintiff's case is one for possession 
based on dispossession, it falls within the terms 
of Art. 142, Limitation Act, and the burden is upon 
the plaintiff to establish his possession within 
limitation. 

The words “appeals from appellate decrees” 
as usedin O. XLJ,r. 1, Civil Procedure Code, have 
reference only to second appeals filed under s, 100 
of the Code of Oivil Procedure. It would be 
anomalous that while an appellant is not under 
s, 12 (2) of the Oudh Courts Act entitled to appeal 
as of right, and cannot do so without obtaining a 
declaration from the Single Judge concerned that 
the case is a fit one for appeal, the respondent 
should be allowed to file cross-objectionsg as a matter 
of course without the necessity of obtaining any 
such declaration. 

©. A. against the judgment of Mri 
Justice Allsop, dated September 1, 1933, 

Mr. Kashi Prasad Srivastava, for the 
Appellants. h 

Mr, Siraj Husain, for the Respondents, 


Judgment.—This is an appeal under 
s. 12 (2) of the Ough Courts Act against 
ihe judgment and decree of a Single 
Judge of this Court passed in Second 
Civil Appeal No. 19 of 1982. 

The suit which gave rise to that appeal 
was instituted by the plaintiffs for 
possession of certain plots of land. The 
plaintiffs are admittedly cosharers of 
Patti Mata Din in which the said plots 
are situate. Their case was that the 
defendants had put up certain structures 
which constituted dispossession of the 
plaintiff from the said plots. They, there- 
fore, asked for a decree for demolition of 
the structures also. The present appeal 
ig confined to two chabootras “ABCD” and 
“BFGH”. Oneof the questions which arose 
for decision before Allsop, J., was whether 
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the suit was governed by Art. 144 or by 
Art. 142 of the Indian Limitation Act. 
The learned Judge did not consider it 
necessary to decide this question because 
he was of opinion that the defendants had 
satisfactorily established their adverse 
possession in respect of the said chabootras 
for over twelve years. The learned Counsel 
for the plaintiffs-appellants has impugned 
this decision on the ground that no plea 
of adverse possession had been :raised 
in the pleadings. It is also contended that 
there was no legal evidence in support of 
the finding about adverse possession. The 
Jearned Counsel forthe defendants-respond- 
ents has not seriously attempted to support 
the finding of the learned Judge about 
adverse possession which has been given 
in his favour. He has, however, maintained 
that the suit was governed by Art. 142 
of the Indian Limitation Act, and that 
the plaintiffs’ claim in respect of the 
chabootras has rightly failed because the 
plaintifis have failed to make out their 
possession within limitation, 
“We have examined the plaint and the 
Statement of the plaintiffs made in the 
trial Court. The plaintiffs’ case clearly 
was that they were the owners and in 
possession of the land in suit, that the 
defendant in 1926, about 24 years before 
the institution of the suit, had unlawfully 
constructed the chabootras in question, and 
that this act of the defendants constituted 
plaintiffs’ dispossession from the land in 
dispute. They accordingly claimed a decree 
for possession. Plaintiff No. 1 made a 
statement on oath asP. W. No. 1 to the 
same effect. Thus we are satiefied that 
the plaintiffs’ case was one for possession 
based on dispossession and clearly fell 
within the terms of Art. 142 of the Indian 
Limitation Act. In this view of the case 
the burden lay upon the plaintiffs to 
establish their possession within limita- 
tion. 

The Court of first appeal, after dis- 
cussing the evidence, found that the 
plaintiffs’ allegation about the chabootras 
having been constructed 24 years before 
the ‘filing of the suit was not correct, and 
that the said chabootras had been in exist- 
énce for over twelve years. This finding was 
accepted by Allsop, J. also. No ground hes 
been made out for our interference with this 
finding in this appeal under s. 12 (2) of 
the Oudh Courts Act. 

“We must, therefore, uphold the order 
of Allsop, J. dismissing the plaintiffs’ 
claim for the chabootras on the ground 
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of its being barred by Art. 142 of the 
Indian Limitation Act. 

The defendants-respondents have also 
filed cross-objections in respect of a tin- 
shed constructed by them over the door 
of their house No. 92. The defendants 
never made any application for permission 
under s. 12 (2) of the Oudh Courts Act 
in respect of the grounds raised in their 
cross-objections. We are very doubtful of 
the right of the defendants to prefer crcss- 
objections as a matter of right, without 
making any application and getting the 
requisite permission under s. 12 (2) of 
the Oudh Courts Act. Reliance has been 
placed on O. XLU, r. 1 of the Code of 
Civil Procedure, which lays down that the 
iules of O. XLI shail apply, so far as ‘may 
be, to appeals from appellate decrees. 
It has been argued, that the decree of 
Allsop, J. in second appeal was an appel- 
late decree, within the meaning of this 
rule, and, therefore, the defendants are 
entitled as of right to file cross-objections 
under O. XLII, r. 1 of the Code of Civil 
Procedure. We are of opinion that this 
argument is fallacious. Sections 100 to 1093 
of the Code of Civil Procedure, which 
deal with second appeals are preceded 
by the heading ‘appeals from appellate 
decrees”. We are inclined to think that 
the words “appeals from appellate decrees” 
as used in O.XLI, r. 1, Civil Procedure 
Code have reference only to second appeals 
filed under s. 100 of the Code of Civil 
Procedure. It would be anomalous that 
while an appellant is not under s. 12 (2) 
of the Oudh Courts Act entitled toappeal 
as of right, and cannot do so without 
obtaining a declaration from the Single 
Judge concerned that the caseisa fit one 
for appeal, the respondent should be allowed 
to file cross-objections as a matterof 
course without the necessity of obtaining 
any such declaration. The cross-objec- 
tions must, therefore, fail on this ground. 
However, as we have heard the learned 
Counsel on the merits of the cross-objec- 
tions, we might as well add that in our 
opinion they have no substance. Allsop, J. 
had disallowed the defendants’ cross- 
objections in respect of ihe tin shed in 
question on the ground that the case set 
up by the defendants in respect of it had 
never been set up before and wasa new 
case. The learned Counsel is unable to 
refer us to anything on the record to 
refuse this. We are not, therefore, prepar- 
ed tosay that the learned Judge was wrong 
in disallowing the cross-objegtions, 


ki 


LUGE LU YWUL ut ULL Aplil 47, löst, the 
parties to this appeal sold the decrees tc 
one Muhammad Hasan by two sale-deeds. 
The consideration for both the sale-deeds 
was Rs. 5, 000 that is, Rs. 2,500 for each, 


payable in cash, though some fictitious 


tion raised on behalf of the respondent that 
the lower Appellate Court's finding should 
not be interfered with by this Court. 
Ordinarily no doubt a finding of fact 
arrived at by the first Appellate. Court is 
binding on this Court but where the firsy 


Vasu DU ee eee 


Tee pa ep ae kaa 3 aS a ana AO idence 
the remark of the learned Subordinate We have also gone through the evi 
Judge that thereis no reason to disbelieve of Ram Shankar and agree with the E = 
it. The learned Munsif has given good Munsif that his Statement was straight- 
reasons for disbelieving the witnesses and forward and convincing. ; 
> (1) 23 TA 92; 23 O 950; 7 Sar, 63 (P O). In view of what has been said above, we 
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are clearly of opinion that the finding of the 
learned Munsif was quite correct. We 
therefore allow this appeal with costs and 
setting aside the decree of the lower 
Appellate Court, restore that of the Court of 
first instance. 

_ As the appeal succeeds on the merits, it 
isnot necessary to decide the question, 
raised in arguments, whether or not the 
respondent could sue for a declaratory 
decree only without asking for a con- 
sequential relief. 


N. Appeal allowed. 


RANGOON HIGH COURT 
Civil Regular No. 133 of 1934 
July 6, 1934 
Leaca, J. 

SAW CHONG GYE AND ANOPHER— 
PLAINTIFFS 
versus 
HAFIZ BIBL—Derenpan? 

Succession Act (XXXIX of 1925), 3, 214—-Whether 
applies to mortgage suils—Death of Chinese Buddhist 
intestate~Heirs, if can be compelled to obtain Letters 
of Administration before asking for mortgage decree 
—Letters Patent (Rang.’, cl. 10—Mortgage suit, if a 
suit for land. 

Section 214, Succession Act, has reference only to 
suits to enforce payment of simple debts; suits to 
bring mortgaged property to sale are not within its 
purview. Therefore the heirs of a deceased Chinese 
Buddhist, who dies intestate, cannot be compelled to 
obtain a grant ofLetters of Administration ora 
Succession Certificate before asking the Court to 
grant them a mortgage decree. Fateh Chand v. 
a ak Bakhsh (8), dissented from. [p. 377, col. 


A mortgage suit is a suit “for lend” within the 
meaning ofcl. 10, Letters Patent. A mortgage suit 
being a suit to realize an interest in immovable 
property, it cannot be placed in the same category 
asa suit in which the plaintiff merely seeks a money 
decree, V. E. R.M.N. C. T. Chetty v. A. R. A. R. 
R. M. Chettiar Firm (13), followed. [ibid.] 

Messrs. N. K. and P. N. Bhattacharyya 
for the Plaintiffs. 

Judgment.—This suit has been filed 
to recover the amount due on a mortgage 
executed in favour of one San Chin 
Htin deceased. Saw Ohin  Htin, 
who was a Chinese Buddhist, died in- 
testate. The plaintiffs are his sons, who 
are minors suing by their next friend. 
Letters of Administration have not been 
obtained, but it is contended that this 
is not necessary as succession to the 
estate is governed by Ohinese Customary 
Law and the plaintiffs are the only heirs. 
Succession to the estate is governed by 
Chiness Customary Law, and ths plaintiffs, 
as the only sons are entitled to succeed: 
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Tan Ma Shwe Zin v, Tan Ma Ngwa Zin (1), 
Ma Sein v. Ma Pan Nyun (2), and Ma Sein 
Byu v. Khoo Soon Thye (3). 

Subject to the provisions of s. 214, Buc- 
cession Act, 1925, the estate of a Ohinese 
Buddhist may be administered without the 
grant of Probate or Letters of Administra- 
tion. Section 29 provides that part V of 
the Act, which deals with intestate 
succession, shall not apply to the property 
of any Hindu, Muhammadan, Buddhist, Sikh 
or Jain. Although s. 212 (1) stipulates 
that no right to any part of the property 
of a person who has died intestate can 
be established in any Court of Justice, 
unless Letters of Administration have first 
been granted by a Oourt fof competent 
jurisdiction, sub-s. (2) renders the provi- 
sions of sub-s. (1) inapplicable in the 
case of the intestacy of a Hindu, Muham- 
madan, Buddhist, Sikh, Jain or Indian 
Christian. Section 58 similarly renders 
inoperative the provisions of part VI of the 
Act, (which deals with testamentary suc- 
cession) so far as Hindus, Buddhists, 
Sikhs or Jains are concerned. Section 213 
(1) provides that no right as executor or 
legatee can be established in any Court 
of Justice unless a Court of competent 
jurisdiction in British India has granted 
Probate of the will under which the right 
is claimed, or has granted Letters of Ad- 
ministration with the will or witha copy 
of an authenticated copy of the will an- 
nexed. But sub-s. (2) again makes an 
exception in the case of a will made by 
a Hindu, Buddhist, Sikh or Jain. While 
a Burmese Buddhist is, by his personal 
law, prohibited from making a will, a 
Chinese Buddhist is not. i 

Notwithstanding the exceptions referred 
to in favour of Buddhists and the other 
communities mentioned, s. 214 (1) of the 
Act, provides that no Court shall pass a 
decree against a debtor ofa deceased person 
for payment of his debt to a person 
claiming on succession to be entitled to 
the effects of the deceased person or te 
any part thereof, except on the production, 
by the person so claiming, of Probate, 
Letters of Administration, or a Succession 
Certificate. Sub-s. (2) of this section de- 
clares that the word “debt” includes any 
debt except rent, revenue or profits payable 
in respect of land used for agricultural 

(1) 137 Ind. Oas. 211; A I R 1932 Rang. 59; 10 R 97; 


Jnd. Rul, (1932) Rang. 97. 
nO) 8) Tad. Oas. 749; AI R 1921 Rang, 21%; 2 


R94. 
(3) 148 Ind. Oas. 492; A I R 1933 Rang. 313, 11. R 
310; 6 R Rang. 229. 
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purposes. The plaintifisin this case claim: 
-(1) payment of ‘the sum of Rs. 3,193 (the 
amount due on the mortgage) with interest 
‘from the date of suit to date of payment, 
‘(2) the sale of the mortgaged properties 
‘in default of payment, and (3) liberty to 
-apply for a -perscnal decree for the 
“balance, ‘in the -event of the sale proceeds 
“heing insufficient to pay off the amount 
‘due on the mortgage. The question which 
-falls for decision is whether the plaintiffs 
“are seeking payment of a “debt” within 
‘the meaning of s. 214, Succession Act. If 
sthey are, the suit cannot ‘be maintained 
- unless Letters of:Administration to the estate 
‘ofthe deceased are obtained-or a Succession 
‘Certificate is granted. 2 oso 
- ‘The question has been raised on numer- 
“ous occasions in the Figh Courts of India. 
-The ‘High Courts’ of Oalcutts, Madras-and 
“Bombay take the view that a suit to 
“enforce a mortgage is not a suit to re- 
“cover payment of a debt -within the 
‘meaning of s. 214, Succession Act, and 
| that, therefore, it is not necessary to obtain 
: Probate, Letters of Administraion or ‘a 
“ Succession Certificate before proceeding to 
: institute a suit on a mortgage. I am not 
at the moment referring to the question 
-whether a personal decrees can he obtained 
without such grant in the event of the 
: gale proceeds proving insufficient to pay 
` off the mortgage. That is another matter. 
The Allahabad High Court has taken the 


: view that s. 214 does apply to a suit to - 


` recover the amount due on the mortgage. 
‘. ‘In Raghu Nath Shaka .v. Poresh Nath 
Pandari (4), the Calcutta High Court held 
. that -the want of a certificate under Act 
XXVII of 1860, was not in itself neces- 
: sarily a ‘bar to a suit by the son of a 
‘mortgagee to bring the mortgaged prop- 
‘erly to sale. Section 2 of Act XXVII 
. of 1860, provided that a debtor of a 
: deceased person should not be compelled 
..to pay his debt. to any person claiming 
to be entitled to the effects of the de- 
: ceased person or any part thereof, except 
on the production of a certificate to be 
. obtained in the manner provided for in the 
: Act, or of Probate or Letters of Administra- 
tion, unless the Court should be of opinion 
“that payment of the debt was withheld 
from fraudulent or vexatious motives, and 
not from any reascnable doubt as to the 
. paty entitled. In the case referred to, 
the Court took the view that the 
section did not contemplate a decree other 


- than a pergonal decree. In Kanchan Modi 
(4) 15 054. 
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v. Baij Nath Singh (5), it was held that 
the assignee of a property mortgaged was 
not a debtor within the meaning of 8. 4, 
Suevession Certificate Act, 1889. Section 4, 
Succession Certificate Act, 1889, corresponds 
to s. 214, Succession Act, 1925, As -in 
-Raghu Nath Shaha v. Poresh Nath Pandart 
(4), the plaintiff was only seeking a decree 
for thesale of the property, and did not ask 
“for pereonal relief against the mortgagor. In 
deciding that the plaintiff was not bound 
to take out a Succession Certificate before 
he could obtain a decree, the Court pointed 
out that a suit-to enforce a charge against 
immovable property was really a suit for 
the recovery of an interest in immovable 
property. Kanchan Mcdi. v. Baty Nath 
Singh (5), was followed in Boid Nath Das 
v. Shamanand Das (6). There a personal 
decree was asked for, but was not granted 
as that relief was barred by the law of 
limitation. The decisions in Raghu ‘Nath 
Shaha v. Poresh Nath Pandari (4) Kan- 
chan Modi v, Baij Nath Singh (5),and Baid 
. Nath Das v, Shamanand Das (6), were 
all approved of in Mahomed Yusuf v. 
- Abdur Rahim (7), In the last mentioned 
‘ease’ the Calcutta High Court expressly 
‘dissented from the view of the Allahabad 
-High Court in Fateh Chand_v. Muhammad 
. Bakhsh (8), where s. 214, Succession Act: 
“was held to apply to mortgage suits. 
` Janaki Ballav Sen v. Hafiz Mahomed 
` Ali Khan (9), an carlier Calcutta case, is 
not in line with the other Calcutta de- 
cisions to which I have referred. but this 
case has not been followed since and was 
dissented from in Roghu Nath Shaha v. 
Poresh Nath Pandari (4). : a 
I have been referred to two decisions 
of the Madras High Court. The first of 
these is Ammanna v. Gurumurthi 
(10). There the son of the deceased 
mortgagor brought a suit on the mortgage 
and prayed for a decree for foreclosure 
of sale. A decree for :foreclosure was 
granted. It was held that the suit was 
not one for payment of a debt, within the 
meaning of the Succession Certificate Act, 
1889. The direction to pay within six 
months contained in the decree was given 
not to fix a personal liability for the 
debt, but to enable the defendants to save 
their right of redemption and to bar its 
extinction by foreclosure. The second 
(5) 19 O 336.4 
(6) 22 O 133, 


(7) 26 O 839; 40 W N 558. 
(8) 16 A 259; A W N 1894, 74. 


(9) 13 0 47. 
(10) 16 M 64;2MLJ 155, 


WALAN MLLU WUU ULAN LK WAIKI 


VAU a VaL AKUN LAK NA We WO 
mortgage suit is here lost sight of, A 
mortgage is a transfer of an interest in 


(11) 29 M 77. 
(12) 28 B 630; 6 Bom. L R 582. 


not, fiowevef, aior vue VUNALAWWOL UL VHO 
suit, and does not preclude them from 
obtaining a preliminary mortgage decree 


(13) 151 Ind, Cag, 519; AIR 1934 Rang. 250; 12 
R 370. 


ER meneeng mum EE Tangan [INA aa aes at Ue waag Wu hadan bahak aij? ULI UL, 

Judgment. — This is a judgment-debtor's This power is granted under 6. 152 of the 
appeal against an order of the learned Code of Civil Procedure and under s. 151 
Subordinate Judge of Bahraich refusingto of the Code, the Civil Court is vested 
set aside ‘certain ex parte proceedings. with inherent power to make such orders 


. 
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.88 may be necessary for 
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the ends of 


justice. In the present case it is admitted 


by both parties that the amendents. alk: , 
lowed by the lower Court were made in., 
conformity with the mortgage deed~ of: 
January 1, 1916, which gave the correct - 
.names of the villages mortgaged by Ram ` 


the original decree-holder 


In Aziz Ulllah Khan v. Court of 
Wards, Shahjehanpur (1), it was held that 


Charan to 


Ranjit Khan. 


the language of s. 152 of the Code of 


Civil Procedure was wide enough to cover 
the correction of mistakes made by the 


- parties themselves, and that the power 


of the Court to make corrections necessary 
for the ends of justice was not confined 


. only to powers exercisable under s. 152, 


and that extensive powers could also be 
exercised under ss. 151 and 153 of the 
Code of Civil Procedure, and in that case 
the accidental slip made in the plaint, 
decree, sale certificate and dakhalnama 


. was corrected as the correction was neces- 


ary for the ends of justice. 


Again in Shiam Lal v. Moona 
Kuar, (2), one of us sitting singly 
has held that under ss. 151 and 


152 of the Code of Civil Procedure this 
Court could amend the plaint, judgment 
and decree where by a mistake the had- 
bast number of the village was shown as 
the Khasra number of the plot mortgaged 
and the mistake was repeated in the 


. Judgment of the Court as well as in the 


preliminary and final decree prepared in 
the case. It is unnecessary for us to cite 
any authority for the conclusion arrived 
at. - ; 
In our opinion the learned Subordinate 


Judge was perfectly right in allowing the 


amendment and in rejecting the objection 
of the judgment-debtor-appellant. i 
The plea that the purchaser from the 
original decree-holder did not purchase 
village Patna can be taken by the ap- 
pellant when the decree-holder seeks to 
execute the decree which he has purchas- 


‘ed from Ranjit Khan. 


For the reasons given above, we dismiss 
this appeal with costs. 


N Appeal dismissed. 


* (1) 139 Ind. Oas. 491; (1932) A L J 78t; A IR 1932 


All. 587; Ind. Rul. (1932) All, 567; 54 A £00. 
(2) 150 Iud. Oas. 791; 110 W N 55); 8 Luck. 734; 
A IR 1931 Oudh 352; 7 R O 78, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 19 of 1933 
November 15, 1934 
Nanavotry AND ZTAUL Hassan, JJ. 
ABDUL HAMID KHAN—P ratntirr— 
APPELLANT | 


1ersus l 
PEARE MIRZA AND ANOTHER—DBEFENDANTSI 
— RESPONDENTS 

Muhammadan Law—Shias—Succession—Childlésg 
widow—W hether entitled to the whole of her husband's 
property in the absence of other hetrs—Doctrine of 
‘return.’ 

Under Shia Muhammadan Law inthe absence of 
all other heirs, a childless widow is entitled not only 
to 8 one-fourth share in the movables but she gets 
the remainder of her husband's property also by the 
doctrine of ‘return’. [p. 380, col. 1] 

'Case-law and authorities discussed,] 

8. C.A. against the decree of the Subordi- 
nate Judge, Malihabad, Lucknow, dated 
December 5, 1932, upholding that of the 
Munsif, South Lucknow, dated May 13, 
1931, 

Messrs. H. D. Chandra, Ram Nath, 
G. H. Naqvi and Tashuq Mirza, for the 


Appellant. 


Mr. M. L. Tilhari, for the Respondents. 


Judgment.—This second appeal raises 
an important question of Muhammadan 
Law applicable to Shias. It arises out of 
a suit brought by the plaintiff-appellant 
against the respondentsand one Khurshid 
Husain for possession of a house situate 
in Gannewali Gali, Mohalla Aminabad, in 
the city of Lucknow, and for mesne pro- 
fits. | 

The house was said to have been built 
by Musammat Tahiran Jan and Karamat 
Husain, wife and son, respectively of one 
Asghar Ali, a Shia Muhammadan after 


-Asghar Ali's death by raising money by 


mortgage of another house. How Abdul 
Hamid Khan plaintiff claimed title tothe 
house was as follows. His case was that 
Tahiran Jan died in 1922 leaving Karamat 
as her sole heir, that Karamat died in 1928 
leaving his widow Musammat Ahmadi Bibi 
as his heir, that Ahmadi Bibi was succeed- 
ed on her death in 1930 by her mother 
Musammat Bachchan, who when she died 
in the same year left two heirs, namely her 


second husband Farkhund Ali and her son 


the present plaintiff-appellant, and that on 
Farkhund Ali's death in November 1930 
the plaintiff-appellant became sole owner 
of the house, According to the plaintiff 
both theold and the new houses were mort- 
gaged by Karamat to Khurshid Husain, 
defendant No. 3 who is no party to this 
appeal, in 1925, but obtained a lease 
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from the mortgageeand sub-let both the 
houses to one Fazl Beg and Mohabbat 
Husain, and then left Lucknow for Calcutta. 
It was said that Fazl Beg and Mohabbat 
Husain let out the house in question to 
Piare Mirza, defendant No. 1. Khurshid 
Husain it is said let out the house in 
Karamat’s absence in Calcutta to one 
Masum Ali and when the latter brought 
a suit for rent against Piare Mirza, the 


latter denied Karamat s title and set up 


ownership by adverse possession. In that 
suit Piare Mirza also alleged that Amir 
Mirza, defendant No.2, his step-son was 
heir. to.Karamat and hence he was also 
impleaded by the plaintiff-appellant in his 
suit. 

‘In his defence tothe suit Piare ‘Mirza 


‘respondent admitted Karmat’s ownership 


of the house but denied thaf Ahmadi Bibi 


-was his wife and alleged that Karamat 


had a brother, Munne whose son was Amir 
Mirza, defendant No.2 andthat Amir Mirza 
was the heir to Karamat. A further plea 
was that even if Ahmadi Bibi was wife 
of Karamat sheasa childless Shia widow 
was entitled to no more than a fourth share 
in the materials ofthe house and: the -rest 
should goto Amir Mirza orif he be not 


-found tobe heir to Karamat, the house 


should escheat to the Crown. 
The trial Court held that Ahmad Bibi 
was not the wifeof Karmat and dismissed 


‘the suit though it also held that Amir 


Mirza was not the son of Munne or heir to 
Karamat. The learned Subordinate Judge 


of Malihabad in appeal found that Ahmadi 


Bibi was the wife of Karamat but holding 
that the plaintiff was entitled to no more 


“than one-fourth of the materials of the 


house refused to dispossess the defendants 


-and dismissed the appeal. 


“The plaintiff has brought this second 


‘appeal which first came on for hearing 


before a learned Judge of this Court 
sitting singly, who was of opinion that 


‘the case should be heard by a Bench of 


two Judges, and hence it has been put up 
before us. 

The sole question of law for determination 
in this second appeal is whether in the 
absence of all other heirs a childless Shia 
widow is entitled to only a one-fourth 
share in the movables therest escheating 
to the Crown or whether the widow can get 
the remainder of the husband’s property 
also by the doctrine of “return”. 

We have heard the learned Counsel 
on both sides, considered the cases relied 
on by them, and one of us has also congulted 
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the original texts of Shia Muhammadan 
Law. Asa resnlt we have come to the 
definite conclusions that the question in 
issue must be decided in favour of the 
appellant. 

The learned Counsel for the appellant 
has relied on the cases of Muhammad 
Arshad Chowdhury v, Sajida Begam (1) and 
Bafatun.v. Bilati Khanum (2) but in both 
these cases the question was about the 
succession to the property of a sunni 
Muhammadan while in the present case 
we are dealing with the case of a Shia 
Muhammadan. Similarly the cases of 
Khursaidi Begum v. Secretary of Slate for 
India in Council (3) and Collector of 
Masulipatam v, Cavaly Vencata Narain- 
appah (4) can be no guide in the present 
case. Whilein the former case a Shia 
Muslim had died absolutely without any 
heirs, in the latter the question was about 
the estate of a Brahmin dying without heirs. 
The question that we have to decide, 
namely, whether a childless Shia widow is 
entitled to her husband's property by the 
econ of “Rud” did not arise in these cases 
at all. | I; 

Coming now to the authorities on Shia 
Muhammadan Law we find that there is 
divergence of opinion among them on the 
point in question. The Right Honourable 
Sir D. F. Mulla in his “Principles of 
Muhammadan Law, (10th Edition, p. 94 lays 
down, “IE the deceased left a wife but no 
other heir, the wife will take her share one- 
fourth and the surplus will escheat to ihe 
Crown, in other words, the surplus never 
reverts to a wife. 

In Baillie’s Digest of Muhammadan Law 
we find the following. It is otherwise in 
the case of a husband’s decease leaving no 
heirs of any description save his widow 
for she receivesonly her appointed share, 
viz., a fourth part of his property and the 
remaining three-fourths go tothe Imam or 
public treasury, asa widow has no resi- 
duary titlein any situation whatsoever 
according to the most prevalent opinion, 
and to a positive judgment of the Imam 
Muhammad Bakir on whom the peace quoted 
by Muhammad Ebn Mooslim, in the ins- 
tance of aman who died leaving only his 
widow, to this effect: ‘She receives only 
a fourth part, and the residue goes to the 


(1) 3 0 702, 

<2) 30 0683. . 

(3) 94 Ind. Oas, 433; 5 Pat. 539; (1926) Pat. 145; 
A IR 1926 Pat. 321; 7 P L T 679. 

(4)8 MIA 500; 2W RP 0O59% 1 Sar. 752;1 
Suther 417 . 5 
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Imam.” (Baillie’s Digest of Muhammadan 
Law, Part II, 2nd Edn., p. 339). i 

The theory of the residue going to the 
Imam is also found in Wilson's Anglo- 
Muhammadan Law (6th Edn., p. 4150), 
where it is said: 

“The surplus does not ‘return’ to the wife even 
where there are no other heirs, but passes by escheat 
in Shia theory to the Imam.” WAL 

“The correct and the most authentic view, 
however, appears to have been taken by the 
late Mr. Amir Ali in his book on Mu- 
hammadan Law (Vol. II, 4th Edn., p. 153), 
where he says: 

“Ifa woman dies leaving her surviving her hus- 
band as her eole heir, he takes the entire inheritance, 
half as his specified share snd the remainder by 
return, According to tle ancient doctors, the 
widow, when sole heiress, did not take by return; 
according to them she took her cne-fourtb, and the 
residue went to the Imam. As stated already, ac- 
cording to fhe modern jurists, the widow also is 
entitled to take by return. This isthe1ule now in 
force.” 


In our opinion the view expressed by the 
late Mr. Syed Amir Ali is entitled to great 
weight not only because his book is com- 
piled from authorities in the original 
Arabic” but also because he was himself a 
Shia Muhammadan and this is the view 
that we curselves have come to after con- 
sulting the original texts. 

In the Sharaya-ul-Islam, which is one of 
the mcst authentic books on Shia Muham- 
madan Law and which is referred to by 
almost every writer on Shia Law, we find 
the following:—|Their Lordships here gave 
the original Text] >. 


The third case (of husband and wife 
being heirs) is where there is no heir what- 
ever either by blood or by connection. In 
this case half is forthe husband and the 
residue is “returned” to- him, and for the 
wife is one-fourth. On the question whe- 
ther or not there is “return” for the wife 
there are three: doctrines. One is that 
there is “return” for her; the second is 
that there is not, and the third is that she 
gets by “return” in the absence of the 
Imam, not im his: presence. The correct 
view is that thereis no “return” for her, 
[Vide Sharaya-ul-Islam printed at Alavi 
Press, Katra Muhammad Ali ‘Khan, Luck- 
now, p.371.)] The view expressed by the 
author of Sharaya-ul-Islam must, however, 
be taken in the light of what we gather 
from other sources of Shia Muhammadan 
Law. Out of the four books on Traditions 
which are given the foremost place in 
point of reliability is a book called Alis- 
tibsar, In it we find the following tradi- 
tions == . 
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Their Lordships here gave the original 
Text. ] 

(1) (From Abu Basir, through the sources 
mentioned; he said, “I asked Abu Jafar— 
Imam Muhammad Bakir—about a woman 
who died without leaving any heir except 
her husband. He said that when there is 
no heir other than the husband he gels the 
entire property and that for the wife there 
was one-fourth and the rest is for the Imam.” 

[Their Lordships here gave the original 
Test.) 

(2) (From Muhammad son of Naim:—he 
said, “I wrote to Imam Musi Kazim about 
Muhammad bin Amir who died without 
leaving any heir besides his wife and he 
wrote back to me with his own hand ‘One- 
fourth is for the wife and send the residue 
to us” 

f [Their Lordships here gave the original 
Test. 

(3) (From Abu Basir:—he said, “I asked 
Abu Abdullah—Imam Jafir Sadiq—about 
a man who died leaving only a widow; he 
said, ‘the entire property is for her.’ I then 
asked him about a woman who died leav- 
ing only her husband and he said, ‘The 
entire property was for him.’”’) 

(Vide Alistibsar, printed in Jafari Press, 
Sa Lucknow, Vol. IL, pp. 272 and 

From among the mere recent authorities 
we may quote the following from the Per- 
sian book Rauzatul Akham, by one of the 
most renowned Shia scholars of Lucknow, 
namely, Maulana Syed Husain :— 

¿Their Lordships here gave the original 
Test.) 

(As for “return” on ihe wife, there is 
divergence of views on it. The first view 
is that the residue of the shares is for the 
Imam and that there is not “rud” for the 
wife. This is the generally known view, 
The second is that the wife is entitled to 
“yud” absolutely. This view has been 
reported from Sheikh Mufid. The third is 
that a wife gets by “rud” in the absence 
of the Imam and not in his presence. 
This is the correct view in theology.) 

It may be noted that according to the 
passage quoted above from  Rauzatul 
Akham the view that the widow is abso- 
lutely entitled to “rud” is reported from 
Sheikh Mufid. Sheikh Mufid was one of the 
greatest Shia jurists of his time (333 to 
413 A. H.) and is frequently referred to 
> Baillie in the Digest of Muhammadan 

aw. 

But even if the widow's absolute right to 
“return” be doubted, what is very clearly 
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established by all the authorities cited 
above is‘that there can be no manner of 
doubt about her right to “return” in these 
days when there is no Imam in existence on 
the physical plane. According to the Shia 
belief, no doubt, the Imam is ever present, 
though he is said to be now hidden from 
mortal eyes. It is, however, the existence 
of the Imam in the flesh of this earth plane 
that according to all the authorities pre- 
vents a widow from getting the residue of 
her husband's inheritance by “rud.” There- 
fore, when no Imam is in existence in 
actual flesh, she is undoubtedly entitled to 
get the benefit of the doctrine of “return.” 

As according to the view taken by us 
Ahmadi Bibi was entitled to the whole of 
her husband's inheritance and as the plain- 


tiff-appellant is her sole heir, his suit must . 


succeed. - 
The appeal is, therefore, allowed with 


costs and the plaintiff-appellant’s suit 
decreed as prayed, 
N. Appeal allowed. 


MADRAS HIGH COURT 
_ Civil Revision Petition No. 237 of 1930 
Octobar 2, 1934 
PAKENHAM WALSH, J. 
KUMARASAMI DESIKAR — PETITIONER 
versus 
DHIRAVIAM PILLAI snp ANOTHER 

. — RESPONDENTS 

Promissory note — Material alteration—Forgery of 
signature of one of the executants—Whether decree 
can be passed against other defendants who admit 
execution. : : 

Where ina suit ona promissory note said to have 
been executed by two persons, one of them admitted 
execution and pleaded that he was not liable, but the 
other defendant denied the execution altogether and 
the Court found that the signature of the latter was 
forged : 

Held, that a decree could not be passed even 
against the first defendant, as a decree cannot be 
given on a document which is found to bea for- 


ery. 

ii Ta this respect there is no distinction froma legal 
point of view between an execution which is admitted 
and an execution which is denied but found on the 
evidence to be true. Gour Chandra Das v. Prasanna 
Kumara Chandra (1, Amirtham Pillai v. Najah 
Goundan (2), Santhu Mohideen Pillaiv, Jamal 
Mohammed Jamal-ud-din (3), Madan Pillai v. 
Athinarayana Pillai (4) and Tunugunita Brahmuyya 
y. Sangam Rani Reddi (5 , referred to. 

The principle upon which such suits are dismissed 
js not theinterest of the party who is found to have 
executed the document but the interests of justice in 
general and this principle is equally applicable in 
India. 

©. Rev. P. under s. 25 of Act IX of 1887, 


praying the. High Oourt to revise the 
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decree of the Court of the Subordinate Judge 
of Tuticorin in 8. C. S. No. 147 of 1929. 

“Mr. A. Swaminatha Ayyar, for the Peti- 
tioner. 

p Mr. K. S. Sankara Ayyar, for the Respon- 
ent. 

Judgment.—The suit was laid on a 
promissory note said to have been executed 
by the two defendants. The lst defend- 
ant. admitted execution but pleaded that 
he was not liable on the note. The 2nd 
defendant denied execution and the lower 
Court found that his signature was forged.. 
A decree has been granted against the 
lst defendant and the present revision peti- 
tion is filed against that decree. 

The general trend of decisions in’ this 
Court is that a decree cannot be given ona. 
document which is found to be a forgery. 
The earliest case here is an unreported’ 
ruling of Miller, J. in C. R. P. No. 601 of 1912 
where he followed Gour Chandra Das v. 
Prasanna Kumara Chandra (1). This case 
was followed in Amirtham Pillai v. Nanjak 
Goundan (2) by SadasivajtAyyar, J., and 
Wallace, J. in Santhu Mohideen Pillai v. 
Jamal Muhammad Jamaluddin (3) 
followed these two rulings and refused to 
follow the ruling of Devadoss, J. in Madan. 
Pillai v. Athinarayana Pillai (4). Theré is 
one otaer reported case of this Court in 
favour of the respondent, Tunugunila 
Brahmayya v. Sangan Rami Reddi (5). 
Some distinction was attempted, between 
some of these cases and the present by the 
fact that in some of these cases execution 
by one defendant was to be conditional . 
on the execution by the defendant whose 
signature was found a forgery. That 
does not, however, apply to O. R. P. No: 
601 of 1912 where there was no such condi- 
tion about execution. Alsoin Amiriham 
Pillai v. Nanjah Goundan (2) Sadasiva 
Ayyar,J. decided the question on general 
principles as well as onthe particular facts 
of the case. As to the argument founded 
on the Ist defendant’s admitting execu- 
tion, I am unable to see how from a legal 
point of view there is any difference 
between an execution which is admitted 
and an execution which is denied but 
found on the evidence to be true. 

(1).33 O £12; 30 LJ £63; 10 O W N 768. : 

(2) 23 Ind. Cas.464; (1914) M W N 250; 23 ML J 
257; 1 L W 243; 15 M L T 204, 

(#) 112 Ind. Cas. 404; (1928) M W N 59]; A I R1928 
Mad. 1092. ` 


(4) £7 Ind. Cas, 48,21 LW 532; A I R1925 Mad. 
ĝ F 


29, 
(5) 25 Ind, Cas. 5:0; (1914M WN 20; 18 MLT 
185, , 


-io 


The English authorities are clear on the 
point Holman v. Johnson (6) and Scott v. 
Brown (7). The principle upon which such 
suits are dismissed is. not the interest 
of the party who is found to have executed 
the document but the interests of justice 
in general. They rest on the principle 
“ Ex turpi causa non oritur actio.” There 
is no reason that I can see why this 
principle should not be applied in India. 
If anything, I should consider it is even 
more needed here than in England. 

The revision petition must be allowed 
and the suit dismissed against the lst 
defendant also. Under the circumstances, 
however, I do not award costs. 


A. Petition allowed. 

(6) (1775) 98 E R 1120; 1 Cowp 341 at p. 343. 

(7) (1892) 2QB 724; 6l LI QB 738; 4 R 42; 67 
LT 782;41 W R 116; 57 J P 213. 


LAHORE HIGH COURT 
Criminal Appeal No. 972 of 1933 
December 1, 1933 
Burns, J. 

.KANSHI RAM AND ANOTHER—ACCUSED 
— APPELLANTS 


versus 
EMPEROR — RESPONDENT 


Criminal trial—Identification—Material witness 
failing to identify accused in Court—Whether im- 
material  irregularity—Approver—Statement of— 


Whether can be held corroborated 
fession of co-accused— Confession. 

The omission of a witness, whose evidence is 
material so far asthe question of identification is 
concerned, to identify the accused in Court cannot 
be treated to be a mere immaterial irregularity. 
Lal Singh v.. Emperor (1), relied on. 

The testimony of an approver, which is itself 
tainted, cannot be held to be sufficiently corroborated 
by a retracted confession ofa co-accused. Latafat 
Hossain Biswas v. Emperor (2), Debi Dayal v. Emperor 
(3) and Sher Mohamad v. Emperor (4), referred to. 


Or. A. from the order of the Sessions 
Judge, Lyallpur, dated May 10, 1933. 

Mr. Jai Gopal Sethi, for the Appel- 
lants. 

Mr. Norman Hdmunds, Assistant Legal 
Remembrancer, for the Respondent. 

Judgment. — Criminal Appeals Nos. 972 
and 928 of 1933 are connected and will 
be disposed of together. 


by retracted con- 


The appellants Amar Singh, Kanshi Ram 
and Part Ram were prosecuted in con- 
nection with a series of robberies which 
were committed in Chak No. 91-J. B. in 
the Lyallpur district on the night of 
April 21-22, 1992, One Chain Singh was 
also prosecuted for the abetment of the 
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offence but he was acquitted. The appel- 
lants have been found guilty under s. 397, 
Indian Penal Code. Amar Singh has been 
sentenced to rigorous imprisonment for 10 
years, while the other two appellants have 
been sentenced to rigorous imprisonment 
for seven years each. Amar Singh has 
preferred his appeal through the Jail 
Authorities and was not represented by any 
Counsel. The appeal on behalf of the other 
two appellants was argued by their Counsel 
Mr. J. G. Sethi. 

The prosecution story has been given 
in detail by the approver named Sohan 
Singh. The learned Counsel for the ap- 
pellants, Kanshi Ram and Part Ram, did 
not atlempt to challenge the fact that a 
series of robberies were committed in Chak 
No. 91-I. B. on the night referred to 
above and that the approver Sohan Singh 
did take part in them. He, however, con- 
tended that the statement of the approver 
is not supported by any corroborative 
evidence sufficient to bring home the charge 
to the appellants, Kanshi Ram and Part 
Ram. The only corroborative evidence on 
which the prosecution relied was the 
identification of these two persons by certain 
witnesses. As regards Kanshi Ram, the 
only person who identified him was ap- 
parently Narindar Singh. Narindar Singh 
is a lad aged 16 years. He deposed that 
when the dacoits went to his house he 
came out and was stopped by them. He 
identified Amar Singh who belongs to 
Chak No. 91-J. B. and was well-known to 
him. The appellant Kanshi Ram was not 
known to him and it appears that in the 
statement made before the Police he did 
not mention him. He mentioned that he 
had identified one Gandu who belonged to 
his village. It is now admitted, however, 
that Gandu ‘was not amongst the culprits. 
Narindar Singh had an opportunity to 
see the culprits only for a minute ora 
minute and a half according to hisown 
statement. No description of the culprits 
was given by him at the time. The 
identification parade at which he is said 
to have identified Kanshi Ram was held 
some seven or eight months after the 
occurrence, The Magistrate in whose pre- 
sence the parade was held has merely 
deposed that Narindar Singh identified 
Kanshi Ram but he has not further stated 
that Kanshi Ram was identified as having 
taken part in the robberies which were 
committed at Chak No. 91-J. B. onthe 
night of April 21-22, 1932. Lastly, Narindar 
Singh did not identify Kanehi Ram as 
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having taken partinthe robberies evenin 
Court. It is the evidence of Narindar in 
Court which is material so far as the ques- 
tion of identification is concerned and this 
omission to identify the appellant Kanshi 
“Ram in Court cannot, therefore, be treated 
to be a mere immaterial irregularity: 
Lal Singh v. Emperor (1). Kanshi Ram 
is alleged to have been in the house of Nar- 
indar Singh for a considerable time when 
Narindar Singh’s sister, Musammat Bhag- 
wanti and mother, Musammat Nund Kaur, 
were subjected to torture by the culprits, but 
neither Musammat Nand Kaur nor Musam- 
mat Bhagwanti has been able toidentify 
him, In view of all the circumstances 
the evidence of Narindar Singh cannot 
be held to be reliable, or sufficient to 
support the conviction of Kanshi Ram. 


As regards the other appellant Part 
Ram, the identification evidence, on which 
the prosecution relies, consists of the 
statement of Musammat Bhagwanti and 
Abdul Ghafur,a lad aged about 12 years, 
These witnesses have also, however, omitted 
to identify Pari Ram in Court as one of 
the persons who took part in the offence 
with which he was charged. It appears 
further that these witnesses did not even 
state at the identification parade that 
Part Ram took part in the robberies 
committed in Chak No. 91-J. B.on the 
night in question. Leaving aside the 
evidence of these - witnesses the only other 
Piece of evidence on which the learned 
Counsel for the Crown attempted to rely 
was the retracted confession of Amar Singh. 
Bit the testimony of an approver, which 
is itself tainted, cannot be held to be 
sufficiently corroborated by a retracted con- 
fession of a co-accused: Latafat Hossain 
Biswasv. Emperor (2), Debi Dayal v. Emperor, 
18 Ind. Cas, 672 (3)and Sher Mohamad v. 
Emperor (4). The learned Counsel for the 


Crown next contended that even slight cir-- 


cumstantial evidence is sufficient for the 
purpose of corroboration and cited Sher 
Singh v. Emperor (5). In that case, 
however, there was evidence in theshape 
of production of stolen property. In the 


(1) 91 Ind, Cas, 954; 5 Lah. 396 atp. 400; AIR 
1925 Lah. 19; 27 Or. L J 170. 

(2) 116 Ind, Oas. 174: A I R 1928 Oal. 745; 330 
W N 58; 30 Cr. L J 586, 

(3) 18 Ind. Oas. 672. 

(4) 104 Ind. Oas. 630; 28 P L R583; 28 Or. LJ 854: 
9A: I Or. R 56. 

(5) 140 Iud. Cas. 19; 14 Lah. 114; Ind. Rul, (1932) 
Lah, 679; AIR 1932 Lah, 621; 33 Or. L J 916; 
44932) Or, Oas, 912; 34 P L R 285. 
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present case I am unable to see that 
there is even any circumstantial evidence | 
which can be said to justify the conviction 
of the appellants, Kanshi Ram and Part 
Ram. It is true that the approver Sohan 
Singh hasnot been shown to have any 
particular motive to implicate Kanshi 
Ram and Part Ram falsely but the rule 
of law is well established that a convic- © 
tion cannot ordinarily be based on the 

mere uncorroborated testimony ofan ap- 

prover. The approver Sohan Singh cannot 

be said to be a man of any high character 

and it is possible that he may have sub- 

stituted the names of the appellants to 

shield some of his friends. 

The case of Amar Singh, appellant, who 
has appealed from jai], stands on a different 
footing. He belongs to Chak No. 91-J. B. 
where the robberies were committed and 
was identified by a large number of 
witnesses. Thecorroborative evidence in 
his case appears to be ample. In addition ` 
to the evidence for the prosecution there 
ig also on the record a confession made 
by him before a Magistrate in the Bikaner 
State. The confession purports to have 
been taken down by.him in conformity 
with the provisions of s. 164 and is 
admissible in evidence: Badan Singh v. 
Emperor (6). This confession which is 
proved by the evidence of the Magistrate 
is substantially in’ accord with the state- 


ment of the approver and there is no 
reason to doubt that it was made 
voluntarily. Amar Singh was armed with 


a gun and used it at the time when the 
robberies were committed and his offence 
falls under s. 397, Indian Penal Code. 
As regards the sentence he was certainly 
the person responsible for robberies. It 
was he who apparently organised the 
robberies out of grudge towards Mohindar 
Singh who had refused to restore some of 
the land which had been sold to him. 
- I, therefore, accept the appeals of Kanshi 
Ram and Part Ram and acquit them. 
The appeal of Amar Singh is dismissed. 
Appeals of Kanshi Ram and 
Part Ram accepted. 
N: Appeal of Amar Singh rejected. 


(6) 1 Ind. Cas, 444;2 P R 190) Or; 7 P WR 1:09 
Or; 9 Cr, L J 297, 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 147 of 1929 
” February 26, 1934 
Tex CHAND anv COLDSTREAM, JJ. 
KASHMIRI LAL AND oraErs— 
DEFEN DaNTS—APPELLANTS 
versus. 
LAL KHAN AND ANOTHER --PLAINTIFFS— 


la RESPONDENTS 

Arbitration — Resignation of arbitrator —Subsequent 
awa of resignation—Whether becomes functus 
officio. 

An arbitrator, who first ‘tendered and then with- 
drew his resignation cannot be said to have formally 
divested himself of the character of arbitrator and 
is, therefore, not functus officio when he signs the 
award, Maharajah Joy Mungal Singh v. Mohan Ram 
(1), relied on. 


. P. A. against an order of Mr. Justice 
Johnstone, passed in Civil Appeal No. 1019 
of 1929, dated October 17, 1929. 

Mr. N. C. Pandit, for the Appellants. 

Mr. Muhammad Amin Khan, for the Res- 
pondents. 

Judgment.—This appeal arises out of a 
suit for- dissolution of partnership and ren- 
dition of accounts which was instituted by 
the plaintiff-respondent in the Court of the 
Subordinate Judge, Pakpattan. After the 
issues had been framed and some evidence 
recorded, the parties filed an application 
that the whole dispute be referred to the sole 
arbitration of Lala Dina Nath, Pleader. 
The application was granted on July 20, 
1927. On August 1, 1927, the arbitrator 
appeared before the Court and submitted 
his resignation stating that he did not wish 
to proceed with the arbitration as he was 
connected with the parties and also because 
the parties had adopted dilatory tactics in 
producing evidence before him. The par- 
ties, however, stated before the Court that 
they wanted their dispute to be settled by 
Lala Dina Nath and at their request, the 
Subordinate Judge induced him to withdraw 
his resignation. The resignation was ac- 
cordingly taken back by the arbitrator and 
a date fixed for further proceedings. The 
parties appeared before him on that date 
and produced their evidence. They also 
paid him the arbitration fee as fixed by 
the Court. The arbitrator filed his award 
on August 12, 1927. 

‘The plaintiff, however, was not satisfied 
with the award and objected that it was a 
nullity, as the arbitrator had become 
functus officio as soon as he had submitted 
his resignation and has no power to re-start 
the proceedings without a fresh reference. 
He also urged that the arbitrator had been 
guilty of misconduct. The Subordinate 
Judge accepted both these objections and 


153—49 & 50 
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set aside the award. He then proceeded to 
try the suit himself and passed a decree. 

On appeal bya defendants, the learned 
District Judge held that the award was 
valid. He accepted the appeal and passed 
a decree in accordance of the award. 

The plaintiff preferred a second appeal to 
this Court which has been accepted by the 


‘learned Judge in Chambers, he being of 


opinion that the award was a nullity. The 
learned Judge has held that, after the 
arbitrator had sent his resignation, there 
was no express willingness on his part to act 
andit appeared that he had been com- 
pelled by the Subordinate Judge to pro- 


‘ceed with the arbitration against his wishes. 


After hearing Counsel for the parties and 
examining the record I find myself unable 
to agree with the conclusion. There is no 
evidence whatever to suggest that the Sub- 
ordinate Judge used any compulsion. On 
the other hand, it appears that the parties 
were anxious to have the dispute settled 
by Lala Dina Nath. They requested him 
to withdraw his resignation, and at their 
instance, the Subordinate Judge induced 
him to take it back and proceed with the 
arbitration, This is established clearly by 
the evidence of the arbitrator himself and 
the Reader Dilawar Ali Shah, which the 
plaintiff has made no attempt to rebut. 
The fact that the arbitrator took back his re- 
signation, continued the proceedings and 
accepted the fee fixed by the Court, show 
unmistakeably that he acted willingly and, 
therefore, it was not necessary for the Court 
to pass a fresh order re-submitting the case 
to him, If any authority is required for 
this proposition, reference may be made to 
the decision of their Lordships of the Privy 
Council in Maharajah Joy Mungul singh v. 
Mohan Ram (1) where it was held that an 
arbitrator, who first tendered and then 
withdrew his resignation, cannot be said 
to have formally divested himself of the 
character of arbitrator and was, therefore, 
not functus officio when he signed the 
award. 

I would accordingly accept this appeal, 
set aside the judgment of the learned Judge 
in Chambers and restore that of the Dis- 
trict Judge. The plaintiff-respondent shall 
pay the defendant-appellant his costs of 
this appeal and of the appeal before the 
learned Judge in Chambers, but the costs 
in the trial Coart and the District Court 
shall be borne by the parties. 

N. Appeal acceptedi 
(1) 23 W R 429. 
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a MADRAS HIGH COURT 
Civil Revision Petition No. 654 of 1931 
July 27, 1934 
Panprana Row, J. 
KACHI KADAMBI KRISHNAMA- 
CHARIAR—Perition gr 
versus 
J. JAGANNADHA NAYADU AND OTHERS 
" — RESPONDENTS 
Madras Hindu Religious Endowments Act QI of 


1927), s. 84 (2)—Application under s, 84 (2\—Ri 
of parties to adduce evidence, S EA 


Where an application under s. 84 (2) of the Madras 
Hindu Religious Endowments Act was dismissed 
by the District Judge without allowing the petitioner 
to adduce evidence as the Judge was of opinion that 
the petitioner ought to have adduced his evidence 


at the time of the hearing of the dispute by the Hind 
Religious Endowments Board: 3 Aa 


Held, that an application under s. 84 (2) was not in 
the nature of an appeal or revision petition, but an 
application on which the parties had the right to 
produce such evidence as they wished and the Dis- 
trict Judge was, therefore, bound to give an opportu- 
nity to the petitioner to adduce his evidence. Sri 
Iswarananda Bharathi Swami v. Hindu Religious 
Endowments Board, Madras, (1) followed. 


O. R. P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India 
Act praying the High Court to revise the 
order of the District Court of South Arcot, 
dated July 7, 1930, and made in O. P. 
No, 5 of 1929, 

Mr. K. E, Rajagopalachariar, for the 
Petitioner. 

Messrs, A. Srirangachariar and K. Subba 
Rao for Mr. P., Venkataramana Rao, for the 
Respondents, 

_Judgment.—The petitioner’s applica- 
tion ander s. 84 (2) ofthe Madras Hindu 
Religious Endwments Act was dismissed 
by the District Judge without allowing 
the petitioner to adduce evidence as the 
learned Judge was of. opinion that “the 
procedure contemplated by the Act places 
the obligation upon him of adducing evi- 
dence at the time of the hearing of the dispute 
by the Hindu Religious Endowments Board” 
aud that the petitioner was not entitled 
therefore, to have the matter heard 
practically de novo. This very question 
was expressly decided in the contrary by 
a Bench of this Courtin Sri Iswarananda 
Bharathi Swami v. Hindu Religious 
Endowments . Board, Madras (1), the 
head-note of which runs as follows: 

“An application under s, 84 (2) of the Madras 
Hindu Religious Endowments Act is not merely 
in the nature of an appeal or revision petition; ..... 
....the application is, so far as the Court is con- 
cerned, an application to which the ordinary pro- 
cedure of the Court will apply, and on which the 


(1) 133 Ind. Cas, 418; 56 M 40; (1932) M W N 795. 


63 M LJ 254; ATR 1932 Mad. 593; Ind ; 
Mad. 694; 36 L W 673. nd. Rul, (1932) 
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parties have the -right to produce such evidence as 
they wish.” 

The order of the District Judge dis- 
missing the petition without allowing the 
petitioner to adduce evidence is, there- 
fore, set aside, and the District Ji.dgeis 
directed to restore the petition to his 
file and dispose of it afresh after giving 
an opportunity to both parties to adduce 
evidence. The costs of this Revision 
Petition will be costs in the cause and 
should be provided for in the revised order 
of the District Judge. 

A. Order set aside, 


_ LAHORE HIGH COURT 
Miscellaneous Civil Appeal No. 132 
of 1934 
April 6, 1934 
Din MUHAMMAD, J. 
GURDIT SINGH— PETITIONER 
X versus 
KAHAN CHAND—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 24~ 
Evidence closed and arguments heard—Transfer of 
case ts not advisable—Sufficient grounds for transfer 
—Onus of establishing, rests on applicant, 

After the evidence for the parties is closed and 
even the arguments have been heard, and only the 
judgment remains to be pronounced, it is most 
inadvisable to transfer the case to another Judge. 


Mula Naramma v. Mula Rangama (i), relied 
on. 
The onusof establishing sufficient ground for 


transfer lies heavily on the applicant, He must 
prove that he hasa reasonable apprehension that he 
might not get justice in the Court in which the suit 
is pending. i 

Mis. ©. A. for transfer of the case from 
the Court of Senior Subordinate Judge, 
Amritsar. 

Mr. Charan Singh for the Petitioner. 

Mr. J. G. Sethi, for the Respondent. 

Order—This is an application on be- 
half of the defendant, Gurdit Singh, for 
the transfer of his case from the Court of 
the Senior Subordinate Judge at Amritsar. 
All sorts of allegations have been made 
both in the petition itself as well as in 
the affidavit. Most of these allegations re- 
late to the incidents that are said to have 
taken place in the course of the trial of the 
case between Counsel for the petitioner 
and the learned Senior Subordinate Judge. 
The onus of establishing sufficient ground 
for transfer lies heavily on the applicant. 
He must prove that he has a reasonable ap- 
prehension that he might nob get justice 
in the Court in which the suit is pending. 
In spite of the fact the application is a 
lengthy document covering about four 
typed pages the applicant has not been 
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able to refer to any such event from which 
it may be possible to infer that the Senior 
Subordinate Judge has been guilty of any 
such dereliction of duty in the conduct of 
this trial as would be sufficient to create 
any reasonable apprehension in the mind of 
the petitioner. The learned Senior Subor- 
dinate Judge has in compliance with the 
order of this Court passed by Sir Abdul 
Qadir, J., tendered an explanation extend- 
ing over sixteen typed pages and has further 
annexed a large number of documents in 
support of his allegations. I do not think 
it was necessary for him to have offered 
such a lengthy explanation. The learned 
Judge in Ohambers had merely called for 
his remarks on paras. 12 and 14 of the 
petition and the learned Senior Subordi- 
nate Judge would, in my opinion, have fully 
complied with this requisition had he 
merely confined himself to a definite denial 
of the allegations made or a brief expla- 
nation of what had happened. I do not feel 
called upon to adjudicate on those points 
as [ find that for the purposes of the dis- 
posal of the present petition both the ap- 
plicant as well as the learned Senior Subor- 
dinate Judge have made a free use of ir- 
relevant incidents which need not have been 
brought on the record, 

I have given this matter my most care- 
ful consideration and have arrived at the 
conclusion that this application should be 
dismissed. Not only the evidence for the 
parties has been closed but even the argn- 
ments have been heard and it would be 


_ most inadvisable if at such an advanced 


stage when the judgment only is to be pro- 


nounced, the case is transferred to another ` 


Judge who will be handicapped by the fact 
that he shall have merely to pronounce 
judgment ina case in which he hastaken 
no proceedings and recorded no evidence. 
Though no authority was quoted at the 
Bar, I find that this case ison all fours 
with Mula Naramma v. Mula Rangama 
(|). Lentirely agree with the observations 
made in that judgment and as I think 
that those remarks are quite applicable to 
the present case, I bring them to the notice 
of the parties concerned. I cannot but ex- 
pect that the learned Senior Subordinate 
Judge will be entirely unaffected by what 
has passed between him and the Counsel 
for the defendant and willapply his judi- 
cial mind to the disposal of this case. With 


wv these remarks I dismiss this petition. 


N. Petition dismissed. 
(1) 71 Ind. Cas, 298; A IR 1926 Mad, 359. 
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RANGOON HIGH COURT 
Civil Revision No, 192 of 1934 
Jury 30, 1934 
Maoxney, J. 
U SAN DUN— APPLICANT 
versus 
NEW ZEALAND INSURANCE Co., Lrp. 


— OP, OSITE Party 
Insurance—Policy—Interpretation—Policy, from 
what date becomes effective—Policy reciting that 
premium has been paid—Whether prevents Insurance 
Company from asserting that premium has not been 
paid—Hvidence Act (I of 1872), s 115. 


Ordinarily, ‘unless there is among the 
conditions of the issue of the policy an 
express stipulation that the policy shall not 


become effective until the premium has actually been 
paid, the policy becomes effective from the date of 
its signature by theagent of the Company. South 
British Insurance Go , Ltd., v. J. R. Stenson (1), refer- 
red to. 

Where an insurance policy began by stating that 
the holder of the policy paid the Company a certain 
sum by way of premium : 

Held, that the existence of these words in the policy 
did not prevent the Insurance Company from assert- 
ing that the premium had not been paid. 

O. R. against the decree of Smali, 
Cause Court Judge, Rangoon, dated April 9, 


1934, 


Mr. Tun Tin, for the Applicant. 
Mr. Beecheno, for the Opposite Party. 


Judgment.—The respondent firm, The 
New Zealand Insurance Company, Limited, 
brought a suit in the Court of Small Causes 
Rangoon, against the applicant, U San Dun, 
for recovery of Rs. 26-9-0, alleged to be 
due for premium on a policy of insurance 
which they had issued to U San Dun on 
February 9, 1933, insuring against loss 
or damage by fire or lightning of a 
house belonging to U San Dun. The Com- 
pany alleged that one Maung Po Kun, who 
died in August 1933, had approached them 
on behalf of U San Dun, given them 
particulars of the property to be insured 
and obtained a policy for delivery to U 
San Dun. The Company further alleged 
that no payment of premium had been 
made. U San Dun replied that he had 
paid the premium to Maung Po Kun when 
he received the policy. He claimed that 
the Company was not entitled to require 
him to pay the premium again. The 
Courtgof Small Causes found that Maung Po 
Kun was not a duly authorized agent of the 
Company and had no authority to receive 
payments on their behalf. Condition No, 2 


of the policy lays down that: 

“no payment in respect of any premium shall be 
deemed to be payment to the Oompany unless a 
printed form of receipt for the same signed 
by an official or duly appointed agen, 
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of the Company shall have been given to the 
insured,” 

U San Dun was unable to produce 
such a receipt, or, indeed, any receipt. 
The policy was complete from the date of 
its issue, even altough no premium had 
been paid. U San Dun was therefore 
liable to pay the premium for the period 
during which the policy had been alive. 
Accordingly the Court granted the plaintiffs 
a decree as prayed, but did not award costs. 
U San Dun now applies tothis Court in 
revision. His grounds are tbat there 
was no contract of insurance, as no 
premium had been paid, and alternatively 
that payment to Maung Po Kun was a 
validipayment to the Company. Ordinarily, 
unless there is among the conditions of 
the issue of the policy an express stipula- 
tion that the policy shall not become. effec- 
tive until the premium has actually been 
paid, the policy becomes effective from the 
date of its signature by the agent of the 
Company. Compare South British In- 
surance Co., Ltd. v. J. R. Stenson (1), 
which deals with the case where such an 
express stipulation did occur among the 
conditions of the insurance. The insertion 
‘of the condition in regard to recognition 
of a receipt for the premium (already re- 
ferred to) cannot be deemed to amount to 
a condition that the policy shall not be 
effective unless such a receipt exists. It 
is perhaps curious that this condition should 
have been inserted among the conditions 
upon which this policy is granted, but 
certainly its inclusion amongst the other 
conditions does not justify an inference 
that the policy was not intended to be 
given effect to unless the premium had 
been paid and a properly printed form of 
receipt duly signed by an official of the 
Company could be produced. Some attempt 
was made to argue that, as the policy 
begins by stating that U San Dun has paid 
the Company the sum of Rs. 42-8-0 only, 
being the premium, the Company cannot 
now deny that the premium has been re- 
ceived. As pointed out by their Lordships 
of the Privy Council in Equitable Fire 
and Accident Office, Ltd. v, Ching Wo 
Hong (2), at p. 100%, apropos the phrase 
“having paid" which appears in these forms 
of policy: 

“It is familiar law that in equity a vendor was 
never held to be estopped by a statement in the 

(1) lil Ind. Oas. 904; A IR 19:8 Bom. 260; 52 B 
532; 30 Bom, L R 745. 

(2) (1907) A 0 9@; 76 LJP 031;96 LT); 23 TL 
R 200. : 





*Page of (1907) A O.—[Hd". 
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conveyance that the purchase-money had been paid 
or'even by an indorsed receipt for the money 
signed by him, so as to exclude the enforcement 
of the vendor's lien. Their Lordships think that 
in any case the parties should not be held in 
equity to be estopped as between themselves from 
showing that the consideration had not in fact 
been paid.” 


Now, in the present case, the policy be- 
came effective from the date of its issue. 
It is true that in the case to which refer- 
ence has just been made it was 
held that as there was an express stipula- 
tion, that the policy did not become 
effective until the premium had actually 
been paid and therefore as it was shown 
that the premium had never been paid, 
the policy was not effective, yet the 
principle obviously is applicable to the 
present case, although il is quite obverse 
to the case considered by their Lordships. 
I hold therefore that the existence of these 
words in the policy now under consideration 
does not prevent the Company from as- 
serting that the premium has not been paid, 
In point of fact, there is really no 


sufficient evidence to show that the 
premium was paid even to Maung Po 
Kun. San Dun obtained no receipt, 


and the only witness to the payment is 
his wife. I agree with the view cf the 
Oourt of Small Causes that Maung Po 
Kun was not an authorized agent of the 
Company. He was acting only on behalf 
U San Dun. He got no remuneration 
from the Company. In my opinion it 
cannot be held that the Court of Small 
Causes had acted illegally or with material 
irregularity in the exercise of its jurisdic- 
tion in granting a decree to the plaintiff- 
I see no cause to interfere. 
This application is dismissed with costs, 
N. Application dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1010 of 1933 
March 14, 1934 
Jat LAL, J. 
MUHAMMAD ZAMAN—PLAIntirF— 
APPELLANT 
versus 
MUHAMMAD HAYAT-— DEFENDANT— 
AND FATEH SHER—Puaintirr— 
RESPONDENTS 
Punjab Colonization of Government Lands Act (V 
of 1912), s. 19— Government tenant agreeing to wipe 
off indebtedness by giving possession of part of land to 
plaintiff—Agreement, validity of. 
The essential part of an agreement between the 
parties wasthat the defendant admitted that he was 
indebted to the plaintifis and agreed to wipe off 
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that indebtedness by giving possession of a part of 
the land, the tenancy of which had been granted to 
him by the Government and the income of that land 
was ‘fixedat Rs. 300. On failure of the plaintiffs to 
action of 
309 a 


realize the income of the land due to the 
defendant the latter agreed to pay him Rs. 
year 


Held, that according to the recitals in the agree- 
ment, the relationship between the parties was that 
of a creditor and a debtor and not of a landlord and a 
tenant, and the agreement could not be deemed to be 
void under s. 19, Punjab Colonization of Government 
Lands Act. Wali v. Khuda Bakhsh (1), relied on, 
Hussain Bakhsh v. Sarbuland (2), distinguished. 


S. ©. A. from the decree of the District 
Judge, Shahpur at Sargodha, dated March 3, 
1933. 


Mr. Ghulam Mohy-ud-Din, for the Ap- 
pellant. 


Mr. M. L. Batra, for the Respondents. 


Judgment.—This appeal is by plaint- 
iffs, the sons of Muhammad Bakhsh. The 
respondent is Hayat, a nephew of Muham- 
mad Bakhsh. It appears that tenancy 
rights in two squares of land ina colony 
were acquired by Muhammad Bakhsh who 
also reclaimed the land by spending money 
from his own pocket. The entries in the 
Revenue Records, however, were made in 
favour of Hayat who was shown as the 
grantee of the tenancy rights. Subse- 
quent to the reclamation of the land 
there were disputes between the parties 
and a compromise was finally effected 
which was reduced to writing and inter 
alia it was provided: that Hayat admitted 
that Muhammad Bakhsh had incurred 
expenses on the acquisition of the tenancy 
rights and the reclamation of the land 
and that he was, therefore, indebted to 
Muhammad Bakhsh or his sons to that 
extent. The amount was not, however, 
mentioned in the agreement but it was 
provided that the sons of Muhammad Bakhsh 
could retain possession of a portion of the 
land and take the income thereof in lieu 
of the amount due to them from Hayat 
and that if the latter failed to give them 
possession of the land or dispossessed them 
he would pay them Rs. 300 a year which 
amount could be recovered by the sons 
of Muhammad Bakhsh by taking posses- 
sion of other land which is described in 
the agreement but which is not affected 
by the Colonization of Government Lands 
Act, 1912. There are other conditions in the 
agreement which would show that it was 
agreed that ifthe Government ejected the 
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sons of Muhammad Bakhsh by refusing 
to recognise their possession as legal, 
then Rs. 300 a year need not be paid by 
Hayat. 

The suit out of which the second appeal 
has arisen was instituted by the sons of 
Muhammad Bakhsh against Hayat for the 
recovery of Rs. 900 on the allegation that 
possession of the part of the two sauares 
which was to be given to them had 
not been given by Hayat. The suit 
was for recovery of three instalments 
payable in three years. This suit has 
been dismissed by the learned District 
Judge who has differed from the trial 
Court and has held that the transaction 
between the parties was one of lease by 
Hayat of his landin favour of the sonsof 
Muhammad Bakhsh and that this transac- 
tion was void under s. 19 of the Coloniza- 
tion of Government Lands Act, 1912. He 
has consequently dismissed the suit. 

I am unable to agree with the conclusion 
of the learned District Judge. The 
essential part of the agreement between 
the parties is that the defendant Hayat 
admitted that he was indebted to the 
plaintiffs and agreed to wipe off that 
indebtedness by giving possession of a part 
of the land, the tenancy of which had 
been granted to him by the Government 
and the income of that land was fixed 
at Rs. 300. On failure of the plaintiffs 
to realize the income of the land due to 
the action of Hayat the latter agreed to 
pay them Rs. 300 a year. Hayat, therefore, 
is the owner of the land and the payment 
has to be made by him, and not by the 
so-called tenants. In my opinion, accord- 
ing to the recitals in the agreement, the 
relationship between the parties was of a 
creditor and a debtor and not of a landlord 
and a tenant. The plaintiffs do not wish 
to enforce the so-called tenancy, on the 
other hand, they claim a decree for the 
instalments which were payable to them 
according to the agreement in discharge 
of the liability of Hayat as a debtor, and 
an agreement like this cannot be deemed 
to be void under s. 19 of the Act. Wali 
v. Khuda Bakhsh (|), supports me in this 
conclusion. The respondents’ Counsel relied 
upon Hussain Bakhsh v. Saroul and (2), 
but in that case the facts were quite 
different. The tenant under Government, 
that is to say, the grantee had associated ` 


(1) 72 Ind. Cas. 480; A I R 1924 Lab, 149; 5 Lab L 


356. 
(2) 92 Ind. Oas. 268; 6 Lah. 586; 26 P L R 723 7 
Lah. L J 548; A I R 1926 Lah. 14. 
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with himself another person asa co-tenant 
and had agreed to pay a certain penalty 
if he failed to keep him associated with 
himself. A breach of this agreement was 
made by him and a suit for the recovery 
of the penalty agreed to be paid was 
dismissed on the ground that the penalty 
was payable in respect of a void agree- 
ment, the void agreement being the 
association of the plaintiff in that case 
with the grantee as a co-tenant. In the 
present case it is clear that a debt was 
already due to the sons of Muhammad 
Bakhsh from Hayat and it is this debt or 
part thereof which the appellants are 
attempting to recover from Hayat. No 
other point is admittedly involved in this 
appeal. 

I, therefore, accept the appeal and, 
setting aside the decree of the District 
Judge, grant the appellant a decree 
against Hayat for Rs. 900 (Rs. Nine hundred) 
with costs throughout. 

N. Appeal accepted. 


_ _ RANGOON HIGH COURT 
Criminal Appeals Nos. 632 and 633 of 1934 
and 
Criminal Revision No. 430-A of 1834 
June 25, 1934 
PAGE, C. J. AND BAGULEY, J. 

NGA YWA AND ANOTHER— APPELLANTS 
VETSUS 
EMPEROR—RESPONDENT 

Criminal Procedure Code(Act V of 1898), ss. 439 
(6), 412—Accused pleading guilty—Duty of Court 
before convicting—Notice for enhancement of sentence 
—Right of accused pleading guilty to appeal against 
conviction—Murder—Plea of starvation— Penal Code 
(Act XLV of 1860), s. 302, 

Notwithstanding his plea of guilty, an accused has 
a right to appeal both against the conviction and 
sentence passed against him, when notice for en- 
hancement of sentence has been served upon him. 
Before convicting the accused ona pleaof guilty, it 
is the duty of the Oourt to cousider whether the 
accused fully understood the nature of the charge to 
which, and the circumstances in which, he had 
pleaded guilty. 

The gravity of an offence of deliberate murder is in 
no way lessened because the accused was starving. 
[p. 392, col. 2.] 

Cr. As. and Cr, R. from an order of the 
Sessions Judge, Tavoy and Mergui, in Ses- 
sions Trial No. 6 of 1934. 

Mr. Cartos, for the Appellants. 

Mr. Tun Byu, Assistant Government 
Advocate, for the Crown. 

_ Page, C. J.—In this case the first accus- 
ed Nga Ywa was charged before the Ses- 
sions Court at Tavoy in the following 
terms : 


“Firstly—That you, on or about January 16, 1924 
(2nd of lazan of Tabodwe, 1295 B. E.) at the source 
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of the Zibyetehaungfereek, in furtherance of the com- 
mon intention of yourself and Si Bu Hpaw, did 
commit murder by intentionally causing the death 
of Sein Gyin and thereby committed an offence 
punishable under s. 302-34, Indian Penal Code” _ 

A similar charge was preferred against 
the second accused Si Bu Hpaw. 

Both the accused were further charged 
with offences punishable under ss. 392 
and 397/34 of the Indian Penal Code. 

At the trial before the late Mr. J. P. 
Doyle, I. ©. S., Sessions Judge of Tavoy, 
the charges were read and explained to 
the accused, and each of the accused plead- 
ed guilty to both charges. After the plea 
of guilty had been recorded the learned 
Sessions Judge asked the accused the fol- 
lowing questions: 

“To Nga Ywa (first accused): 

Q Why did you kill Sein Gyin ? 

A. I did it because I was starving and I hoped 
to get some provisions. 

You realize that you have pleaded guilty to 
murder ? 

A. I understand that I have pleaded guilty to 
the charge of the murder. I did it because I was 
starving. 

To Si Bu Hpaw (second accused): 

Q. Why did you kill Sein Gyin? 

A. Idid it because I was starving and I hoped 
to get some provisions, 


Q. You realize that you have pleaded guilty to 
murder ? 


A. I understand that I have pleaded guilty to the 
charge of the murder but I did it because I was 
starving. 

Q, Had 
killed ? 

A, The person we killed was an entire stranger.” 

Thereupon the learned Sessions Judge 
accepted the plea of guilty of each of the 
accused, convicted them, and in passing 
judgment observed that 

“in the special circumstances I do not consider 
this to beacase for the death sentence, I sentence 
each of them to transportation for life.” 


you known the person before whom you 


Notice has been served upon the accused 
under s. 439 of the Code of Criminal Pro- 
cedure, calling upon them and each of 
them to show cause why the sentences that 
have been passed upon them respectively 
should not be enhanced. Each of the ac- 
cused has now appealed against both his 
conviction and the sentence that has been 
passed upon him; and this in our opinion 
they are entitled to do notwithstanding 
guilty [Criminal Procedure 
Code, s. 439 (6): 412]. 

The facts of the case as they appear from 
the depositions in the committal Court 
disclose a premeditated and brutal murder. 
The deceased Sein Gyin and two other 
men were gathering rare herbs in the dis- 
trict. According to the evidence of Wa 
Kaw, which received corroboration from the 


NAN Sean See seu Wir wun wivu BUUU SONGO A. lt is true that we planned and agreed to do go. 
and skill, that Sein Gyin did not meet his Q. Is it true that you then made the exhibit 


< death as a result of a callous and deliber pointed bamboo ? 
murder, berate A. I did not make it. The first accused made it, 


: : Q. Itis also stated that later on the same night 
Now, in this case, as the accused have when you saw three Burmans sleeping near the Zibye 


accused the circumstances in wnich tne 
accused pleaded guilty must be scrutinized 
with care. In the present case when they 
were arrested, in the committal Court, at 
the Sessions, and after conviction in jail 


AS fegafus the urse avuuocu, Nga 1 wa, 
thereis no doubt that he was the ring- 
leader. Heis 25 years of age and no one 
can, I apprehend, read the evidence in 
the committal Court without being satisfied 
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that he was the prime mover in the com- 
mission of this murder. We find no ground 
for leniency in his case, and his appeal is 
rejected. Acting iu the exercise of our 
revisional powers we uphold the conviction, 
but alter the sentence and in lieu of the 
sentence of transportation for life we sen- 
tence the first accused, Nga Ywa, to be 
hanged by the neck until he is dead. 


As regards the second accused, Si Bu 
Hpaw, we adjourned the hearing of this 
case in order that an opportunity should 
be had for examining him with respect 
to his age, and we have had the advant- 
age of the evidence of Dr. Butt, the 
Assistant Medical Officer of the Rangoon 
Central Jail, upon this matter. The accused 
Si Bu Hpaw in the committal Court gave 
his age as “about 20”. Dr. Butt, who has had 


_ the experience of examining at least 500 


persons with a view to ascertain their age, 
stated thatin his considered opinion the 
accused Si Bu Hpaw was not less than 
17 years of age. He founded his opinion 
not only upon the general physical deve- 
lopment of the accused and the hair on 
his armpits and pubes, but also upon the 
number and condition of his teeth. It 
appears that this accused has 16 teeth in 
the upper jaw and 15 teeth in the lower 
jaw, and among those teeth he 
found two wisdom teeth in the upper 
jaw and one wisdom tooth in the lower 
jaw. Mr. Carlos, on behalf of the accused 
asked the witness whether the pre- 
sence of wisdom teeth might not be found 
in persons of much younger age; but the 
witness firmly stated that in his opinion 
it would be extremely rare to find teeth 
like those of the second accused in a 
person under 17 years of age. 


We have carefully considered the matter, 


and are of opinion that the second 
accused is over 16 years of age. We 
have no doubt that the second 


accused has been guilty of a deliberate 
and inhuman murder and although we 
take the view that theprime mover in the 
murder was the first accused Nga Ywa, we 
are of opinion that the offence of which 
the second accused is guilty is of so serious 
a nature that condign punishment must be 
meted outtohim, In his case the appeal 
isdismissed and the sentence is upheld. 
At the same time we propose to call the 
attention of the Local Government to 
the provisions of s. 29 (b) of Act ITI of 1930, 
and torecommend that in this case the 
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provisions of that sub-section may suitably 
be applied. 
Baguley, J.—I agree. 
D. Appeal rejected, 


LAHORE HIGH COURT 
Letters Patent Appeal No. 59 of 1931 
March 20, 1934 
TEk CHAND AND ABDUL Rasuip, Jd. 
Musammat ABADI—PLAINTIFF 
— APPELLANT 


Versus 
MUMTAZ-UD-DIN—Dzrinpvant— 
RESPONDENT 

Burden of proof—Admission—Shifting of onus— 
Civil Procedure Code (Act V of 1908), s. 100—Finding 
of fact—Wrong interpretation of document—Plea of 
estoppel wrongly upheld—Finding, if binding in 
second appeal. 

The proof of an admission shifts the onus because 
what a party himself admits to be true may reason- 
ably be presumed to be so, It is then for him to 
rebut this presumption and unless and until that is 
satisfactorily done, the fact admitted must be taken 
to be established. Chandra Kumar v. Narpat Singh 
(), relied on. 

A finding thata site isthe joint property of the 
parties isone of fact and binding in second appeal. 
Where, however, the lower Court had not correctly 
interpreted some of the documents on which the 
parties founded their title to theadjoining houses 
and had based its decision partly on the plea of 
estoppel which did not really arise inthe case, the 
finding is not binding in second appeal. ; 


L. P. A. against a judgment of Mr. Justice 
Dalip Singh, dated July 10, 1931. 


Mr. Manohar Lal, for the Appellant. 
Mr, Kishen Dayal, for the Respondent, 


Tek Chand, J.--This appeal arises out a 
suit instituted by Musammat Abadi plaint- 
iff-appellant against Mumtaz-ud-Din, 
defendant-respondent for a declaration that 
the site A,B, C.D. marked redin plan, 
Ex, X, was the joint property of the 
parties and for an injunction restraining 
the defendant from prohibiting ths plaintiff 
from opening doors in the walls B O and 
A D of houses Nos. 2809 and 2811, which 
admittedly belong to the plaintiff. The 
defendant, who is the owner of house 
No, 2810, pleaded that the site A.B.C,D, 
belonged to him exclusively and that the 
plaintiff had no right to open doors in 
his walls towards it. The trial Court 
found that the defendant was the sole 
owner of the site in question and dismissed 
the suit. 

On appeal the learned District Judge 
came to the conclusion that the site. 
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A,B. ©, D. was the joint property of the 
parties and granted the plaintiff a decree. 
This finding was ove of fact and would 
have been binding on the Court of second 
appeal, had it not been for the circum- 
stance thatthe learned District Judge had 
not correctly interpreted some of the docu- 
ments on which the parties founded their 
title to the adjoining houses, and had 
based his decision partly on the plea of 
estoppel which did not really arise in the 
case, On second appeal the learned 
Judge in Chambers examined the 
documentary evidence for _ himeelf 
and disagreeing with the conclusion of 
the District Judge accepted the defendant’s 
appeal and dismissed the suit. He, however, 
granted a certificate under Clause 16 of 
the Letters Patent for a further appeal 
to a Division Bench of this Court. 


In order to understand the facts of the 
case it is necessary to refer to the following 
pedigree table. 








| 
Agha Ali—Musammat Phul Bi 


Said Ali 
| 
Musammat Shah Ikram- 
Jahan Begum ud-Din 
(daughter) | 


(Married to Mumtaz- Mumtaz-ud-Dia 
in) 


ud-Din (defendant) (Married 
daughter of Musam- 
mat Shah Jahan 
Begam). 
It is admitted by the parties that 


houses Nos. 2810 and 2811 belonged 
orignially to Agha Ali, while house No. 
2809 belonged to his brother Said Ali, 
and these houses have passed to the parties 
in the following manner :— f 

(i) On September 4, 1906 Agha 
Ali gifted house No. 2810 to his grandson 
Mumtaz-ud-Din, defendant, and also since 
then the defendant has been the sole owner 
of this house. 

(i) On July 12, 1908, Agha Ali 
gifted house No. 2811 to his wife Musammat 
Phul Bi. 

(iii) On July 20, 1922, Musammat 
Phul Bi sold this house (No, 2811} to the 
plaintiff Musammat Abadi for Rs. 5,000. 

(iv) On Said Ali’s death, house No, 2009 
devolved on his daughter Musammat Shah 
Jahan Begum and she, by a registered 
deed, dated September 26, 1925, sold it 
to her son-in-law Mumtaz-ud-Din defendant 
for Rs. 4,750. Mumtaz-ud-Din sold this 
house (No. 2809) to Musammat Abadi 
plaintiff for Rs. 5,000. 

All these transactions were effected by 
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registered deeds in each of which the 
property dealt with was described and ita 
boundaries set out in great detail. 

The plot ABCD, which is in dispute, 
is a roofed deohri 11 feet 64 inches X 4 
feet 24 inches in area. On the upper story 
of this deohri, there exists a room described 
as a chhatta and it is common ground 
between the parties that this chhatta 
belongs exclusively to the plaintiff, Musam- 
mat Abadi. It is further admitted that 
the passage towards the north of the 
plot in dispute which connects it with the 
Kucha Sarbasta is the joint property of 
the parties. Thus the plaintiff is the ex- 
clusive owner of the houses No. 2809 and 
2811 to the east and west of the passage 
in dispute (A BCD); she alone owns the 
room above it; defendant is the sole 
owner of the house (No. 2810) to the south ; 
while the parties jointly own the extension 
of the passage to the north from C D to the 
Kucha Sarbasta. These facts are not in 
controversy between the parties. The 
disputeis as to whether the plot AB OD 
belongs to the defendant alone, as alleged 
by him, or is jointly owned by the plaintiff 
and defendant as contended for by the 
former. 

As already stated, the plaintiff purchased 
houses Nos. 2809 and 2811 from the de- 
fendant and his grandmother Musammat 
Phul Bi by means of registered deeds 
(Nos. III and V above) and in both these 
deeds the vendors, while giving the boun- 
daries of the houses sold, described the 
plot in question as joint property of the 
owners of houses Nos. 2810 and 2311. 
Similarly in the deeds Nos. II and IV 
by which Musammat Phul Bi and the 
defendant respectively had acquired title 
in houses Nos. 2811 and 2809 from Agha 
Ali and Musammat Shah Jahan Begum, 
the plot ABCD is described as “ joint”. 
There is no dispute as to the correct inter- 
pretation of the recitals in these deeds, 
which are very clear and explicit and it, 
therefore, lies on the defendant to prove 
that what is stated therein is incorrect. 
No doubt the onus to prove the joint 
ownership of the plot was initially on the 
plaintiff, but as observed by their Lord- 
ships of the Privy Oouncil in Chandra 
Kunwar v. Narpat Singh (1) the proof of 
an admission shifts the onus because what 
a party himself admits to be true may 
reasonably be presumed to be so. It is 

(1) 29 A 184; 34 1 A 27; 4A L J 102; 9 Bom LR 
267; 50LJ115; 110 W N 321; 17 M LJ103;2 M 
LT 109 (P O). 
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then for him to rebut this presumption 
and unless and until that is satisfactorily 
done, the fact admitted must be taken 
to be established. 


That this is the correct legal position is 
not denied by Mr. Kishen Dayal. The 
question, therefore, is whether the defen- 
dant has succeeded in discharging this 
onus. In the trial Court he attempted to do 
so by urging that the plaintiff's Mukhtar 
had got the boundaries entered in the 
deeds by fraud. But the learned District 
Judge held this allegation to be unproved, 
and his finding being one of fact is not 
open to challenge in second appeal, and 
before us Mr. Kishen Dayal very properly 
abandoned this line of defence. He 
contended, however, that the onus was 
discharged by the recitals in the deed of 
gift executed by Agha Ali in favour of 
Mumtaz-ud-Din on September 4, 1906, 
in respect of house No. 2810 (No. I 
above). We have examined this deed in 
great detail with the assistance of both 
Counsel, but find ourselves unable to 
accept Mr. Kishen Dayal’s contention. The 
whole of this document is written in 
highly involved language, and as observed 
by the learned Judge in Chambers, the 
meaning of the passages relied upon by 
the defendant is by no means clear. 
Admittedly it contains at least one very 
important mistake that it mis-describes 
throughout the direction of the boundaries 
of the house gifted. Mr. Kishen Dayal states 
that in order to ascertain the true meaning 
we must turn the boundaries “ counter- 
clock-wise”. In other words, the property 
which is described in the deea as situate 
towards the west is really situate towards 
the north, and that described towards the 
north is really situate towards the east, 
and so on. Assuming that this is so, it 
only shows that the deed was not prepared 
with much care and precision. But be 
that as it may, this assumption does not 
settle the question of ownership of plot A B 
O D. As stated already, the language of the 
passages on which reliance has been placed 
by Mr. Kishen Dayal is extremely obscure, 
and it cannot be inferred with any degree of 
certainty from the contents of the deed that 
any rights in the plot A BC D were trans- 
ferred by Agha Ali to the defendant, or 
that even if it was so, such rights included 
exclusive ownership thereof. After a careful 
examination of the gift-deed I am con- 
strained to hold that it cannot negative the 
very strong presumption which arises in 
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favour of the plaintiff by the recitals in 
deeds II, ITI, IV and V—Mr. Kishen Dayal 
admitted that besides this document (No. 1) 
there is no other evidence on which he 
could rely to prove that the defendant 
was the sole owner of the plot ABCD. 
It must, therefore, be held that the pre- 
sumption arising from the recitals in deeds 
Nos. II, ILI, IV and V has not been rebutted 
and that the plot in question is the joint 
property of the parties. 


I would accordingly accept the appeul, 
set aside the judgment of the learned Judge 
in Chambers and restore that of the 
District Judge. Having regard to all the 
circumstances, I would leave the parties 
to bear their own costs throughout. 


Abdul Rashid, J.—I agree. 
D. appeal accepted, 


RANGOON HIGH COURT 
Civil Miscellaneous Appeal No, 76 of 
1934 


July 3, 1934 = 
Paez, C. J. AND BAGULEY, J. 
H. HAGEMISTER—APPELLANT 
versus 
U PO CHO AND otaers—ReEseonvents 

Provincial Insolvency Act (V of 1920), s.53— 
Proceedings under—Onus of proving that transfer was 
not in good faith—Transfer for pre-existent | debt— 
Value of property less than liquidated debts— Trans- 
feree unaware of other creditors—Subsequent insol, 
vency—Transaction, if can be impeached. 

In a proceeding under s. 53 of the Provincial 
Insolvency Act the onus lies upon the applicant to 
prove that the transfer wasnot made in favour ofa 
purchaser or an encumbrancer in good faith and for 
valuable consideration. Official Receiver v. P. L. K. 
M. R. M. Chettyar Firm (1) and Pope v. Official 
Assignee, Rangoon (2), followed. 

Where in satisfaction of pre-existing debts, a 
debtor transfers to his creditor some immovable 
property by way of mortgage, the value of such 
property not being greater than the value of liquidat- 
ed debts, and the creditor being unaware that there 
were other creditors of the transferor, and the debtor 
is subsequently adjudicated insolvent, the transaction 
is bona fide and for value and cannot be impeached. 
In re Jukes (3), referred to. 


C. Mis. A. from an order of the District 
Court of Thaton in Civil Miscellaneous 
Case No, 31 of 1933. 

Mr. Sutherland, for the Appellant. 

Mr. Ba Maung, for the Respondents, 
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Page, C.J.—This appeal must be dis- 
missed, 


There is no doubt that the effect of the 
ruling of the Judicial Committee in 
Officicl Receiver v. P. L. K. Mi R. M. 
Chettyar Firm (1) and Pope v. Oficial 
Assignee, Rangoon (2) to the effect that in a 
proceeding unders. 54 of the Provincial 
Insolvency Act the onus lies upon the appli- 
cant to prove that the transfer was not 
made “in favour of a purchaser or an 
encumbrancer in good faith and for 
valuable consideration;has placed Receivers 
and creditors in insolvency in a great 
difficulty. In 99 cases out of 100 in which 
proceedings are taken under s. 53 of the 
Act, the Receiver knows nothing of the 
transaction which is impeached and he is 
called uponto prove the negative in ĉon- 
nection with a matter of which he cannot 
be expected tohave any personal know- 
ledge. Ishould have thought that in an 
application under s. 53 of the Provincial 
Insolvency Act it would have been the 
intention of the Legislature when once a 
transfer of property by the debtor is prov- 
ed withintwo years of the presentation 
of the petition that the transferee should 
be called upon to provethat he was a pur- 
chaser in good faith and for valuable con- 
sideration. That, however, is a matter for 
the Legislature and not for the Court, and 
itis the duty of the Court to administer 
thelaw as it stands. 


In the present case it is not pretended 
that the appellant who was one of the 
creditorsin the insolvency, had any ` per- 
sonal knowledge of the transaction which 
is challenged and it is conceded by the 
learned Advocate for the appellant that the 
case forthe applicant as it stood before 
the respondents evidence was taken must 
have failed. On behalf of the appellant, 
however, it is argued that the effect of the 
evidence adduced on behalf of the respond- 
ent was tolead tothe inference that the 
transfer under consideration was not made 
in favour of apurchaser or encumbrancer 
in good faith and for valuable considera- 


tion. 


(1) 131 Ind, Oas. 767; 9R 17; A LR1931P 075 
35 O WN 577; Ind. Rul. (1931) PO 159; (1931) A 
444; 53 O LJ 373; 60M LJ 652; (1931) M WN 
615; 33 Bom. L R 867; 74 L W 36 (P O). 
2) 146 Ind. Oas. 743; 12 R 105; 6 R P C31; 58 0 
JATI; (933) M W N 1449; 66 M L J 1; 39 L W1; 
934) A LJ 77; A IR 1934 P O 3; 36 Bom, L R137 
38 O W N 117; 60 I A 362 (P O). 
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Now, it has not been contended—-if I 
may say so, properly and rightly—that 
in the circumstances of the present case 
the appellant discharged the burden of 
proving that the transfer tothe respondent 
was not bona fide within the meaning of 
that term as used in the section; because, 
having regard to the recent decision of the 
Privy Council in Pope v. Official Assignee, 
Rangoon (2), it was incumbent upon the 
appellant to prove that the respondent 
when she took the transfer was aware 
that the insolvent was indebted to other 
creditors. At the time when the transfer was 
made Ma Kha Ti was a creditor to U Po Cho 
for a sum of Rs. 2,000 and the appellant also 
had aclaim against the debtor in respect 
of which he had filed a suit in the High 
Court on January 13, 1932. There was no 
evidence, however, adduced at the trial 
that Noor Bi was aware of either of 
these claims against U Po Cho; and in the 
circumstances of the case the appellant did 
not press the appeal upon the ground that the 
transfer was not made bona fide within 
s. 53 of the Act. The learned Advocate 
for the appellant, however, strenuously 
contended that the transfer was not for 
valuable consideration. No ground of 
appealin that behalf is set out in the 
memorandum of appeal, and, therefore, it 
would not be open to the appellant to 
base the appeal upon such a ground. At 
the same time upon the merits we are not 
prepared to interfere with the conclusion 
at which the learned trial Judge arrived 
that there was valuable consideration for 
the transfer. It appears that U Po Oho 
was indebted to the respondent in a large 
sum of money, for the most part secured 
by threc promissory notes. On Septem- 
ber 3, 1932, ten months before the present 
petition in insolvency was filed, a settle- 
ment had been arrived at between U Po 
Cho and the respondent. Under the settle- 
ment it was agreed between the parties 
thereto that in consideration ‘of Noor Bi 
releasing any claim which she might have 
for the amount due to her secured by 
the promissory notes, and delivering the 
promissory notesto him U Po Oho should 
transfer to her certain jewellery, and also 
some immovable property by way of mort- 
gage, valued in all at Rs. 7,800. It is 
not contended that the value of the 
property transferred was greater than the 
value of the debts which were released. 
Indeed, there is no evidence to the con- 
trary. It follows, therefore, that there is 
no reason to suppose that the transaction 


~~ 


6> 





fy 


by means of which U Po Uho would re- 
main in possession of the property. Noor 
Bi at the trial stated that she had, pur- 
suant tothe settlement, handed back to 
U Po Cho the promissory notes, and U Po 
Cho swore that he had received them from 
her at that time. In these circumstances, 
in my opinion, there was- evidence upon 
which the learned trial Judge was at 
liberty to find that the transfer was for 
valuable consideration: Inre Jukes (3). 


For these reasons, in my opinion, the ap- 
peal fails and must be dismissed with 
costs, five gold mohurs, 


Baguley, J. ~I agree. 


D. Appeal dismissed 


(3) (1902) 2K B58: 71 LJ K B710;86 L T456; 
50 W R 560; 9 Manson 249. 


RANGOON HIGH COURT 
First Civil Appeals Nos. 41 and 46 of 1934 

July 5, 1984 

Pace, O. J. AND BAGULEY, J. 

MAUNG BA HAN AND ANOTHER 
—APPELLANTS 
versus 
MAUNG TUN YIN 

-—-RESPONDENT 

Succession Act (XXXIX of 1925), s, 218—Letters 
of administration—Rival claimants—Other claimants 
admitting claim of one—Status of rival claimants, 
when necessary to determine—Husband's fitness to 
administer challenged—Court's duty. 

Prima facie, where there are a number of rival 
claimants, and theclaim of one of the rivals is ad- 
mitted by the other claimants, and the applicant for 
letters of administration whose claim is admitted is 
a fit and proper person to be granted letters, in the 
normal course letters of administration will be 
granted to him, and it is unnecessary to consider the 
status of the other rival claimants. But where as 
between the rival claimants inter se the claim of none 
of the claimants is admitted bythe other claimants, 
it is incumbent upon the Court to determine the 
status of the applicant before letters are issued to 
him. Ma Tok v. Ma Thi(Ql), Aung Ma Khine v. Mi 
Ah Bon (2), Nga Ba Sinv. Nga Po Han (3) and 
Ma Tin v. Doop Raj Barna (4), referred to, 

A husband prima facie is entitled to letters of 
administration to his wife’s estate, but where his 
status as such or his fitness to administer the estate 
ave challenged, the Court must determine those 
issues. Ne Win v, Ma Aung Gale (9), referred 


to. 
F. U. A. against the order of the District 


Nos. 17, 18 and 2b ot 1933. 


Mr. Burjorjee, for the Appellants. 
Mr. Paget, for the Respondent. 


Page, C. J.—These appeals are allowed. 

Three applications for the grant of letters 
of administration were filed by rival 
claimants: 


(1) on July 4, 1933, by Ba Han, a nephew 
of Daw Tok, the deceased; 


(2) by Tun Yin on July 17, 1933, who 
claims that he is the surviving husband of 
Daw Tok; and 


(3) by Ma Hla Nyun on November 6, 
1933, who claims to be an adopted daughter 
of Daw Tok. 


Now, Ba Han admits the status of Tun 
Yin, but denies that of Ma Hla Nyun. Ma 
Hla Nyun denies the status of both Ba Han 
and Tun Yin, and Tun Yin denies the status 
of both Ba Han and Ma Hla Nyun. 


When the applications were called for 
hearing, the learned District Judge held 
that, as Ba Han admitted the status of 
Tun Yin upon the footing that be was the 
surviving husband of Daw Tok, Tun Yin 
was entitled to have the letters granted to 
him, and refused to consider any other 
issues. He was further of opinion that the 
application of Ma Hla Nyun was belated, 


and ought not to be entertained. 


As regards this last decision, in my 
opinion, the learned Judge came to a 
wrong conclusion. The application of Ba 
Han was filed on July 4, and that of Tun 
Yin on July 17, 1983. An application for a 
Receiver was forthwith made by Ba Han 
and the proceedings in connection with the 
appointment of the Receiver came before 
the High Oourt which determined the 
matter on November 22, 1933. Meanwhile, 
on November 6, 1933, Ma Hla Nyun filed 
an application for letters of administration to 
be granted toher, and on November 24, 1933, 
Ma Hla Nyun, Ma Aye Myin and Maung 
Hla Maung. applied for an order that 
they should be added as parties in the 
applications of the rival claimants. In 
these circumstances, in my opinion, there 
was no ground for holding that the 
application of Ma Hla Nyun ought not 
to be entertained upon the ground that 
it was belated or otherwise. 


ment of a person to administer the estate 
of a deceased person ought to be deter- 
mined with all reasonable expedition. 
Prima facie where there are a number 
of rivalclaimants, and the claim of one of 
the rivals is admitted by the other 
claimants, and the applicant for letters 
of administration whose claim is admitted 
is a fit and proper person to be granted 
letters, in the normal course, letters of 
administration will be granted to him, 
and if is unnecessary to consider the 
status of the other rival claimants, Ma 
Tok v. Ma Thi (1), Aung Ma Khine v. 
Mi Oh Bon (2), Nga Ba Sin v. Nga Po Han 
(3); and Ma Tin v. Doop Raj Barna (4). 
But where as between the rival claimants 
inter se the claim of none of the claimants 
is admitted by the other claimants, in 
my opinion, it is incumbent upon the 
Court to determine the status of the 
applicant before letters are issued to him 
s. 118, Indian Succession Act (XXXIX 
of 1925). Ma Thiv Shwe Hiwa (5), Maung 
Hmat v. Ma Htay (6), Sheoparsan Singh 
vs Ramnandan Prashad Narayan Singh 
(7), and Dwijapada Das v. Kalipada 
De (8). 


Now, in the present case if Tun Yin 
possesses the status of a husband letters 
of administration prima facie ought to be 
granted to him: Ne Winv. Ma Aung Gale 
(9). But his status as a husband is not 
admitted by Ma Hla Nyun, nor is his 
fitness to administer the estate of Daw 
Tok admitted by Maung Ba Han. 


In these circumstances, in my opinion 
jt was incumbent upon the District 
Court to determine the status of Tun Yin 
and his fitness to administer the estate. 
In my opinion the proper course forthe 
District Court to take would be to try in 
the first instance two issues: 


(1) whether Tun Yin was the husband of Daw 
Tok; and 


(1) 3 Ind. Cas 719;5 LB R 
(2) 45 Ind, Cas. 737; 9 L B 
(3) 33 Ind, Cas, 659: 2 U B 
(4) 2 U B R (1892-96) 608 
(5) 1 L BR 284. 

(6) 76 Ind. Cas. 494; LR 258; A I R 1923 Rang. 


257. 
(7) 33 Ind. Oas 914; 43 I A 91; 14 AL J 466; 20 
ow 


8. 
63. 
914-16) 101. 


wW 
~ 


N 738; 18 Bom L R 397;230L J 621; (1916) 
1M W N4199; 20M LT 1;3 L W 544; 31 M LJ 77; 
43 0694 (P O). . 

(8) 100 Ind, Cas. 510; 31 O WN 898; AI R1927 


Oal. 421. 
(3, 4 LB R 293. 


ought not to be allowed to administer Daw Tok’s 
estate, 
If these two issues are determined in 
favour of Tun Yin, the District Court 
probably will not deem it necessary to 
consider the status of either Ma Hla 
Nyun or Ba Han in the present pro- 
ceedings. On the other hand, if these 
issues are decided against Tun Yin it 
will be necessary for the Court to deter- 
ae the status of Ma Hla Nyun and Ba 
an. 


For these reasons, in my opinion, the 
appeals must be allowed, and the order 
against which the appeals are brought set 
aside. The proceedings will be returned 
to the District Court, Pyapon, to be 
determined according to law in the light 
of the above observations. The costs in 
respect of each appeal we fix at ten 
gold mohurs, and the allocaticn of those 
costs will be in the discretion of the 
District Court at the rehearing of the 
application. 


Baguley, J.—I agree. h 
D. Appeals allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 49/31 of 1934 
July 13, 1934 
ALMOND, J, O. 
QADIR BAKHSH AND OTHERS —ÅPPELLANTS 
versus 
UJAGAR SINGH — PLAINTIFE AND oTHERS— 
RESPONDENTS =~ 

Pre-emption—Right to bring pre-emption suit should 
be governed by Pre-emption Act--Civil Procedure 
Code (Act V of 190%), s.115—Concurrent findings of 
lower Court cannot be interfered with in revision— 
Wrong decision on question of limitation—If a ma- 
terial irregularity. 

The rights of persons to bring pre-emption suits 
are governed entirely by the Pre-emption Act and 
not by any question of Hindu Law, 

The concurrent findings of both Courts below can- 
not be interfered within revision. Bore 

A wrong decision on a question of limitation is not 
a material irregularity in the exercise of jurisdic- 
tion, 


©. A. from an order of the District 
Judge, Derajat, dated November 7, 1933. 

Sardar Raja Singh, for the Appellants. 

Lala Roshan Lal and L. Praralal, 
for the Respondents. 

Judgment.—This judgment will cover 
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appeal No. 49/31 of 1934 and revision 
No. 230 of 1934. It is necessary to give 
some account of the facts leading to the 
litigation in order to understand the case. 

In 1924 the appellants in appeal No. 49/ 
31 of 1934, that is to say, Qadir Bakhsh, 
Mohammad Bakhshand Ghulam Hussain 
were mortgagees of about 4,800 kanals of 
land forming part of a joint estate. The 
owner of the land previous to this was one 
Jiwanaram who had two sons Bhawanidas 
and Pokhar Das. He made a will by which 
half the land went to Bhawanidas, one- 
quarter to Pokhardas for life with the 
remainder to the latter'ssons and one- 
quarter absolutely to the sons of Pokh- 
ardas, Bhawanidas and Pokhardas entered 
into an agreement with the mortgagees 
and made their agreement the subject of 
an arbitrator's award. By that award the 


land was sold to the mortgagees for 
Rs. 2,400. The award was filed in 
Court and a decree passed upon it. On 


May 1, 1925, Bogha Ram, the father of 
Ujaggar Singh, who was a co-sharer in the 
joint estate, brought a suit for pre-emption 
of the entire property sold but his 
plaint was rejected as he failed to deposit 
the pre-emption money as ordered. About 
the same time the sons of Pokhardas 
brought a suit on the basis of their 
grand-father’s will and were given a de- 
cree for possession of one quarter of the 
property transferred by the award and 
a declaration that they would be entitl- 
ed to another one-quarter on the death 
of their father Pokhardas. In 1928 
Bogharam applied for partition of the pro- 
perty and made as respondents Pokhar- 
das and Bhawanidas, for it may be noted 
that although a mutation had been entered 
regarding the sale to Qadir Bakhsh, etc. 
ib. had notbeen attested. Qadir Bakhsh 
brought objections and was directed toa 
civil suit in order to establish his right. 
He filed a civil suit which was dismiss- 
ed inthe trial and the Appellate Courts 
and which is now the subject of revision 
No. 230. 

While this was going on, Ujaggar 
Singh, the son of Bogharam, brought the 
pre-emption suit from which appeal No. 
49/31 arises. It was first of all dismissed 
by the trial Court on the ground that 
the plaintiff had no cause of action. 
This finding was reversed on appeal to 
the District Judge, Derajat, on January 
5, 1933, in appeal No. 110 of 1931 and 
the case was remanded for decision on 
three other issues, which were considered 
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necessary for the decision of the suit. 
Those issues related to the price at which 
pre-emption was to be decreed and to the 
question of limitation. After this remand 
the defendant vendees raised the question 
as to whether the sale was pre-emptible 
and whether they should not be given 
compensation for improvements. These 
were not decided by the trial Court, and 
the District Judge before whom another 
appeal was preferred, refused to enter- 
tain them on the ground that they had 
not been raised atthe time of the first 
appeal to him. He agreed with the finding 
of the trial Court that the price fixed in 
the award, namely Rs. 2,400 had not 
been paid or fixed in good faith and that 
the market value was Rs. 1,400. The 
market value was fixed on the basis of 
the price actually paid, which was found 
to be Rs. 1,400. As regards the question 
of limtation, the trial Court applied Art, 
120 and found that the suit was just within 
time. The learned District Judge on appeal 
found that although the plaintiff had a 
cause of action, there’gwas no period 
from which limitation began to run and 
therefore he held that the suit was i 
time but not on the same grounds as 
the trial Court. 

I now revert to the declaratory suit 
which has resulted in revision No, 230. 
That suit was dismissed in both the lower 
Courts on the ground that in view of the 
decision in the pre-emption suit, the 
plaintiffs, 7. e. Qadir Bakhsh, ete., had 
no right left in the land and had there- 
fore no locus standi to sue and it is 
agreed that if the decision in appeal No, 
49,31 is maintained, the decision in the 
declaratory suit is also correct and that 
if the decision in the appeal is reversed, 
then the decision in the declaratory suit 
must also be reversed and the case re- 
manded for trial on its merits, I will 
therefore proceed to deal with appeal 
No. 49-31. 

A preliminary pointis raised by learn- 
ed Counsel for the respondents thas no 
further appeal lies. The suit is a suit 
for pre-emption and the value for pur- 
poses of jurisdiction is thirty times the 
land revenue which is roughly Rs. 160 
but the price actually paid for pre-emp- 
tion is Rs, 1,400. The learned Counsel 
for the respondents contends that the 
price which the plaintiff has to pay for 
pre-emption of the land has no bearing 
on the course of appeal and in this Con. 
nection he refers me tO a case of the 
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Punjab Chief Court reported asGajor v. 
Fatteh Jang, 15 Ind. Cas. 407 (1). In that 
case andin another case on which it was 
based, namely, Iftikharali v. Thakarsingh, 
15 Ind. Cas. 347 (2), the value of 
the suit based on 30 times the land 


“ revenue came to under Rs. 5,000, but the 


price at which pre-emption was decreed 
was over Rs. 5,000 and it was held 
that a first appeal lay to the Court of 
the Divisional Judge and not to the High 
Court. 

The learned. Counsel for the appellants 
seeks to distinguish that ruling on the 
ground that the questions which governs 
first appeals are not exactly similar to 
those which govern further appeals. In 
the case of a first appeal it is the ques- 
tion of the value of the suit and nothing 
else, whereas in a further appeal the ques- 
tion is governed by the value of the suit 
or the question of whether the decree of 
the District Court involves directly some 
claim to or question respecting property of 
like value. He contends that the further 
clause can be interpreted to refer to the 
money value on which- pre-emption is de- 
creed. I cannot agree that this isso. The 
decree of the District Court involves a 
question regarding land and it appears to me 
thatthe valuation of that land must be con- 
sidered the value which is laid down by 
the Suits Valuation Act. For these reasons 
I find that no appeal lies in this case. 

The learned Counsel for the appellant has 
asked that the appeal be treated as a revi- 
sion application and I have heard the case 
on this basis. The questions which 
are raised on the merits are four 
in number. The first is the question 
of pre-emptibility; the second is the ques- 
tion of price to be paid for pre-emption; 
the third is the question of improvements 
andthe 4th is the question of limitation. 
As regards the question of pre-emptibility 
I amof opinion that the learned District 
Judge was right in refusing to entertain 
this question when the case came up before 
him for the second time on appeal. In the 
first place it is in my opinion covered by the 
first issue, namely, whether the plaintiff 
has a right of pre-emption and if it be 
not considered as covered by that issue, 
then the question was raised at a late stage 
in the proceedings. Further, on the merits 
there is nothing to be said for the conten- 


(1) 15 Ind. Cas. 4075 225 PLR 1912; 201P WR 


“19312. : 
(2) 15 Ind, Cas, 347; 170 PW R 1912;83P R 
1912. 
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tion of the learned Counsel on this point. 
He argues the question from two points of 
view. He says that Bogharam having pre- 
viously brought a suit for pre-emption 
thereby debarred his son who must be pre- 
sumed to beamember of a joint Hindu 
family, from bringing a subsequent suit. 
He has cited certain cases in support of his 
contention which do not bear at all on the 
question before us. The rights of persons 
to bring pre-emption suits are governed 
entirely by the Pre-emption Act and not 
by any question of Hindu Law. 

In the second place, he contends that the 
sale is not pre-emptible in view of the 
provisions of s. 3 (a), Preemption Act. On 
the face of it this contention is without any 
substance. The sale by Bhawanidas and 
Pokhardas to Qadir Bakhsh, etc., was cer- 
tainly only nota sale in execution of a de- 
cree for money or an order of a civil, erimi- 
nal or revenue Court. 


The second point deals with the question 
of price. On this there are concurrent findings - 


of both Courts below and I am not prepared 
to interfere on revision. 

As regards improvements, this question 
was raised after the first order of remand 
by the District Judge and I am not pre- 
pared to consider it at this stage. 

As regards the question of limitation, 
it has been held by their Lordships of the 
Privy Council that a wrong decision on a 
question of limitation is not a material 
irregularity in the exercise of jurisdiction. 
Apart from that, although in my opinion the 
finding on this point by the learned Dis- 
trict Judge is wrong and that of the trial 
Court was right, the result is the same. Tt 
appears to me that Art. 120, Limitation 
Act, applies and that the period runs from 
the date ofthe sale. The suit was, there- 
fore, within time from the date of the sale 
under Art. 120, Limitation Act. 

For these reasons appeal No. 49/31 and 
revision No. 230 are both dismissed with 
costa, 

D. Appeals and Revision dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Oivil Suit No. 155 of 1334 
September 11, 1934 
Logo, A. J. ©. 
K. M. THADANI— PLAINTIFF—APPLICANT 
VETSuUS 
CHELLARAM ATMARAM AND ANOTHER 
— DEFENDANTS - OPLONENTS 


Civil Procedure Code (Act V of 1908) O. XXXVII, 
r. 3-—Leave to defend suits—Tests to be applieq— 
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Triable sue, existence of—Defendant, when can be 
‘asked to furnish security. 

The question to be considered on an applica- 
tion under O. XXXVII, r. 3, Civil Procedure Uode, 
is whether or not a triable issue was disclosed by 

i the defendants on affidavit or otherwise; a triable 
issue meaning, a plea which is at least plausible. 
ir Once the Court comes to the conclusion that there is 

a triable issue in the case, it must grant leave to 

' defend without requiring the defendant either to 
pay the amount cluimed into Court or to furnish 
security therefor; such a condition must be 
‘imposed only in exceptional cases where, for instance, 
there appears to be so grave a suspicion that the 
Court comes to the conclusion that the defence is 
put in only in order to obtain further time. 
Lloyds Bank, Ltd, v. F. O. Devidas Kalliandas (1), 
followed. 

Held, on facts, that leave to defend should be 
granted but on condition of the defendants furnish- 
ing security as the Uourt had a grave suspicion 
that the defence set up was not entirely 
honest. 

i Mr. Balkishen H. Lulla, for the Ap- 
| plicant. 


Mr. Kimairai Bhojraj, for the Opponent. 


.7~ Order.—This is a suit brought by the 
plainuti under O. XXXVII, Civil Proce- 
dure Code, for recovery of the amounts of 
three promissory notes payable on demand 
1 executed by the defendants in favour of 
the plaintiff. The said promissory notes are 
1 for: (1) Rs, 5,150, dated June 7, 1934, (2) 
~ Rs. 2,000, dated June 11, 1934, (3) 
Rs. 903-11-8, dated July 3, 1934. 

The defendants have applied for leave 
to defend the suit and it is this applica- 
tion which is before me for disposal to-day. 
The principles upon which in such cases 
leave to defend should be granted or 
refused have been considered by me in the 
> case of Lloyds Bank v. F. G. Devidas Kal- 
; “liandas (1). It would be sufficient to quote 

from that judgment: 

“Now, the principles upon which leave to defend 
should be granted ın such suits has been laid 
down by the Madras High Court in the case of 
Periya Miyana Marakayar & Sons v. Subramania Iyer 
(2). the learned Obief Justice in that case following 
tue rulings of the House of Lords in Jacobs v. Booths 
Distiliery Co, (3), Coddv, Delop (4)and Jones v. 
btone (D) held that the question to be considered on 
ao appucation under O. XXXVII, r, 3, Uivil Proce- 
1 dure Uode, was whether or not a triableissue was 
disclosed by the defendants on affidavit or otherwise; 
: a triable issue meaning a plea which was at least 
plausible. I'he learned Uhief Justice said: Once the 
Uourt comes to the conclusion that there is a triable 
issue in the case, it must grant leave to defend without 
requiring the defendant either to pay the amount 
' ““Glaimed into Court or to furnish security therefor; 
l such a condition must be imposed only in exceptional 


(1) 96 Ind. Cas. 72; A I R 1927 Sind 60. 
(2) 78 Ind, Uas. 905; Al R 1924 Mad. 612; 46 M-L 
J 239; 19L W 342 (1924; M W N 240, 
a (8) IYO 50 W R 49; 85 LT 262, 
(4) 905) vz LT 510. 
i (») 894) A O 122; 63 L J P O 68; 70 L T 174, 


1535—51 '& 52 


Pi 





wu 





cases where, for instance, there appears to be go 
grave asuspicion that the Court comes to thecon- 
clusion that the defence is put in only in order to 
obtain further time " 


To the same effect is the judgment of 
the Court of Appeal in the case of 
Powszechny Bank Zwiazkowy W. Polsce v. 
v. Paros (6). The learned Judges there held 


“that there was a triable issue between the 


parties; that the mere statement in the 
plaintitt’s affidavit that they had given 
value without notice of any defect in their 
indorsers’ title was not sufficient to decide 
that issue in the plaintiffs’ favour, but that 
the Court must have an opportunity of decid- 
ing it, and that therefore the defendant 
was entitled to leave to defend the action 
without the condition that he should pay 
money in Court. 

Now, do the allegations in the affidavits 
filed by the defendants in the present 
suit disclose a triable issue ? 


With regard to the pro-note for Rs. 5,159 
the defendants’ case is that on June 7, 
1934 they agreed to purchase the good- 
will of the plaintiff's hotel business and 
a refrigerator lying in the premises for a 
sum of Rs. 5,650 that Rs. 509 was paid as 
earnest money and for the balance Rs. 5,150 
they executed in favour of plaintiff 
a promissory note payable on de- 
mand. They plead that there was a 
separate oral agreement with the plaintiff 
that the balance of the purchase money 
was to be paid by monthly instalments of 
Rs. 500 and that the promissory note was 
collateral security for the due payment 
of the instalments,-and that it was not to 
be a “valid ‘and enforceable” pro-note 
until the defendants failed to pay any of 
the - agreements. They allege that this 
was a condition precedent subject to 
which the pro-note was executed. They 
rely on s. 92, proviso (3), Evidence Aci. 

With regard to the pro-note for 
Rs. 2,000 the defendants’ case is that 
they agreed to purchase for Rs. 2,000 
the amount of the pro-note, the furniture in 
the premises of the hotel business carried on 
by the plaintiff. They allege that certain 
articles of furniture had not been deli- 
vered to them at the time they executed 
the pro-note and that a condition pre- 
cedent to the attaching of any liability under 
the promissory note for Rs. 2,000 was that 
the balance of this furniture would be 
handed over to them. : 

With: regard to the pro-note for 


(6) (19382) 2K B 353; 101 LJKB 671; 147 LT 
377, i - 
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Rs. 903-11-8, the defendants’ case is that 
they agreed to purchase from the plaintiff 
his stock of wines and spirits for that 
amount and executed a pro-note. They 
again plead that it was a condition 
precedent to the attaching of any liability 
under this promissory note that the wines 
and spirits would be disposed of by 
them within the course of a month, that is, 
by August 1, 1934; that if the entire stock 
was not disposed of by that date, the pro- 
note “was tobe a mere nullity” and they 
had to pay only the agreed price of the 
liquor actually sold off. They contend that 
they were unable to sell a certain part of 
the stock and therefore the pro-note was 
unenforceable. 


There isa remarkable similarity in the 
defence raised in respect of each of the 
pro-notes. In each case the pro-note 
which is payable on demand is sought to 
be contradicted by a separate oral 
agreement not to pay on demand but to 
pay in some other manner and on the 
happening of a certain contingercy. 

For the plaintiff it is contended that 
the case put forward by the defendants 
is absolutely false, that ‘im respect of the 
pronote for Rs. 5,150, the defendants’ 
letter dated June 7, 1934, contains all 
the terms of the agreement for sale and 
that so important aterm as the payment 
of the balance of the purchase money 
by instalments could never have been 
omitted from this letter if it was in 
fact a term of the contract. The paintiff 
states that in respect of the pro-note for 
Rs. 2,000 the defendants, on July 1, 1934, 
have executed a receipt wherein it is 
clearly stated that the furniture, fittings, 
etc., have been received in full. It may 
be here noted that it is common ground 
that out of this Rs. 2,000, Rs. 1,000 has 
been paid to the plaintiff, 


Lastly, in respect of the promissory 
note for Rs. $03-11-8 the plaintiff relies on 
the defendants’ letter dated July 3, 1934 
as indicating that the defence put forward 
by the defendants is false. 

The plaintiff further relies on certain 
correspondence and negotiations for set- 
tlement which took place between ist and 
érd August, as indicating that the defence 
now put forward by the defendant is 
entirely false. 

The learned Advocate for the plaintiff 
has drawa the attention of the Court to 


‘the ruling of a Bench of this Court in 


the case of Ramsing Kundanmal v. Ibra- 
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him Sachedino (T). He argues that this 
case is one entirely in point and that it is 
not open in law to the defendants to raise 
such pleas as have been referred to above; 
that the said pleas directly contradict the 
terms of the promissory notes, and as held 
by our Court in the case referred to, 
cannot be allowed. 

I have carefully considered the case 


t 
1 


of Ramsing Kundanmal v. Ibrahim Sache- ~ | 


dino (T) and have come to the conclusion 
that the case is distinguishable. In that case 
Raymond, A. J. O., states as follows: 

“The present case is not even one where it is 
urged that the obligation under the promissory 
notes would arise only on the happening of a certain 
event, the oral argreement according to the con- 
tractor was that no obligation whatever was to arise 
under the promissory notes and that they were to 
have no force and effect. Such an agreement, in my 
opinion, which distinctly contradicts the terms of 
the written document isnot admissible in evidence.” 

‘This question is sufficient to indicate 
the difference between the plea which is 
overruled by the High Court in that case 
and the pleasraised by the defendants 
inthe present case. I am of opinion that 
the pleas raised by the defendants in the 
present case amount to a triable issue and, 
that being so, the defendants, in my 
opinion, are entitled to leave to defend the 
suit. At the same time I undoubtedly 
feel a strong suspicion with regrd to the 
defence raised. As stated above there is 
a remarkable similarity between the defence 
in regard to each of the promissory notes 
and the documents referring to. these 
promissory notes and the surrounding 
circumstances render the allegations of the 
defendants highly suspicious. 

In the case of Lloyds Bank, Ltd.v. F. O. 
Devidas Kalliandas (1), abovereferred to, 
I granted leave to the defendants to 
defend the suit but stated as follows: 

“At the same time I feel that this leave should 
not be unconditional as I have grave suspicion that 
the defence set up is not entirely honest.” 

It is quite possible that there is some 
truth in the pleaof the defendants in 
regard to the promissory note forRs. 5,150 
Clause 11 of the letter dated June 7, 
1931, referred to above lends some support 
thereto, but I have grave doubts as to 
whether there is any truth in the identical 
plea raised in respect ofthe other two 
promissory notes. 

I would therefore grant leave to the 
defendants to defend the suit on con- 
dition that they furnish security to the 
satisfaction of the Nazir of this Court in 


(7) 78 Ind. Cas. 413; A I R 1925 Sind 136; 12SLR 
39, 4 
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“the sum of Rs. 3,500, 
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which is ap- 
proximately one-half of the plaintifi’s 
claim in, the suit. I do not insist upon 
full security partly because the plaintiff has 
been given a lien on the entire hotel pro- 


~ perty for the payment of amounts involved 


in the suit. to be furnished 
within a week. 


Written statement to be filed within 10 


Security 


` days. The suit should be called up for 


issues on September 24, 1934. 
N. Leave granted. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 362 
of 1934 
August 7, 1934 
BAJPAI J. 
SUKHDEO — APPLICANT 
VETSUS 
EMPEROR - Opposite PARTY 
Criminal Procedure Code (Act V of 1898), s. 197— 
Magistrate using insulting language while holding 
Court and complainant was in witness-box—Absence 
of sanction, if a bar to taking cognizance of com- 
plaint—Tests in such cases. 

W here a complainant alleges that insulting language 
was used by the Magistrate while he was holding 
his Court and while the complainant was in the 
witness-box, absence of sanction is a bar to taking 
cognizance of the complaint inasmuch as the Magis- 
trate complained ageinst was acting or at least pur- 
porting to act in the discharge of his official duty, 
when it is said that he used insulting language to 
the complainant, All that the Court should see in 
a caselike this is whether the officer concerned has 
been accusea of having committed the offence com- 
plained of when he was acting or purporting to act 
in the discharge of his official duty. 
~— Or. R. App. from an order of the Sessions 
Judge, Benares, dated April 6, 1934. 

Mr. Harnandan Prasad, for the Appli- 
cant. h 

The Assistant Government Advocate, for 
the Crown. 


Order. The petitioner was a witness 
in the Oourt of Rai Kishanji Saheb, Special 
Magistrate of Benares, and the complaint 
of the petitioner is that while he was in 
the witness box the aforesaid Magistrate 


used insulting language towards the 
witness. The words alleged to be used 
are: “haramjade badmash batman," 


| “The petitioner therefore filed a complaint 


in the Court of the City Magistrate of 
Benares against Rai Kishanji Saheb under 
s. 504, Penal Code. The City Magistrate 
was of the opinion that the complaint should 


“not be entertained without the sanction of 


the Government. The learned Sessions 
Judge was also of the opinion that under 
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s. 197, Criminal Procedure Code, no com- 
plaint against the Magistrate could be 
entertained without the previous sanction 
of the Local Government. On a question 
of fact it was admitted by learned Vounsel 
for the applicant before the learned Sessions 
Judge that the act of the Magistrate com- 
plained took place while he was acting as 
a Magistrate. 

It is contended before me that under 
circumstances like these the absence of a 
sanction is no bartothe City Magistrate, 
taking cognizance of the complaint. 
From what I have stated before there can 
be no doubt that the allegation in the com- 
plaintis that the insulting language was 
used by Rai KishanjiSaheb, the Magistrate, 
while he was holding his Court and while 
the complainant was in the witness box. 
It is, however, argued that it is no part of 
the policy of the legislature to set an 
official above the Common Law and that if 
such an official commits a common offence 
he should have no peculiar privilege. I 
have, however, got to interpret s. 197, 
Criminal Procedure Code. Cases which were 
decided before Act K VIII of 1932 (Criminal 
Procedure Amendment Act) can be of no 
help because the section has been completely 
re-drafted but there is by no means unanimi- 
ty of opinion even after the amendment 
and no useful purpose will therefore be 
served by discussing the case-law. I am 
however of the opinion that the legislature 
has now given a greater protection to the 
officeis concerned than it did under the 
old section. Hx-hyhothesi the officer con- 
cerned should be accused of having com- 
mitted an offence and the offence is obvious- 
ly a wrongful act which must prima facie 
be beyond his official rights and duties 
and therefore if the safeguard ofa sanction 
is not available to the officer then the 
protection offered by s. 197, Criminal 
Procedure Code and the wisdom underly- 
ing the protection would vanish. All that 
the Court should see in a case like this is 
whether the officer concerned has been 
accused of having committed the offence 
complained of when he was acting or 
purporting to act in the discharge of his 
official duty. In the present case there can 
be no doubt that Rai Kishanji was acting 
orat least purporting to act in, ihe dis- 
charge of his official duty, when it is said 
that he used insulting language to the 
petitioner. The test is whether the officer 
at that particular moment was actually 
engaged in or purporting to be engaged in 
the discharge of his official duty. 
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For the reasons given above, there is no 
force in this revision. The application is 
dismissed. 

N. Revi sion dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1117 of 1931 
March 6, 1934 

Kenvatt, J. 
OM PRAKASH AND ANOTHER—PLAINTIFFS 
— APPELLANTS 
Versus 
JUGAL KISHORE AND OTHERS— 
DEFENDANTI— RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 229, 279 
Power of District Judge to remand issue to Revenue 
Court when arises—U P. Land Revenue Act (III of 
1901), ss.32,40—Rights of parties decided under s. 32 
—Remedy for party not satisfied—Question of title 
under Agra Tenancy Act, s. 211 when cam be raised in 
suit under s. 222, Agra Tenancy Act. 

Under s. 272, Agra Tenancy Act, wkere a ques- 
tion of title is raised in the Appellate Court 
and the District Judge considers that he has 
not before him all the materials necessary for 
the determination of such question, he may either 
(a) remand the case to the Revenue Court 
or (b) frame issues with respect to this ques- 
tion and refer them toa Subordinate Civil - Court, 
In order, however, that the provisions of s. 272 may 
be employed it is necessary that the question of 
proprietary right should have been determined by 
the Revenue Court (i. e., in the manner provided in 
s. 271), and all the necessary materials should not 
be before the District Judge. Where, therefore, the 
Revenue Court had not determined the ques- 
tion of proprietary right and there was a prior 
decision of the Revenue Oourt which apparently 
provided sll the materials necessary for the District 
Judge to decide the matter ; 

Held, that he could not remand the 
Revenue Oourt. 

Where the dispute between the parties relating to 
the entries in the Record of Rights has been decided 
under s, 40 of the U. P. Land Revenue Act, and if 
the defendants are not satisfied with that decision 
it isfopen to them under cl (3), s 40, U. P. 
Land Revenue Act to establish their right in 
the Civil Court. Until they establish their rights 
there can be no question, but that entries} 
in the registers have to stand, or in other 
words that the plaintiffs have a right to be-regarded 
as co-sharers and to sue under s, 222, Agra Tenancy 
Act, andthe defendants have no right to raise the 
qüestion of title under cl. (b) of s. 27], Agra Tenancy 

cts 

S. ©. A. from a decision of the District 
Judge, Moradabad, dated June 20, 1931, 


Mr. Panna Lal, for the Appellants. 
Mr. Shabd Saran, for the Respondents. 


issue to the 


dudgment.—This is a plaintiffs’ 
peal from a decree and order of ‘the 
learned District Judge of Moradabad re- 
versing the -decision of the trial Court 
in a suit filed . by. the plaintiffs under 


Ap- 
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s. 222, Agra Tenancy Act, 1976. The 
plaintiffs sued as co-sharers, and the de- 
fence raised by the defendants was that 
the plaintiff had no title to the estate of 
Jiwan Ram. The circumstances briefly 
were that tbere had been a dispute be- 
tween the present plaintiff-appellants and: 
the present defendant-respordents as to 
the title to the property left by Jiwan 
Ram, ard in 1927 the matter had been 
agitated in the Revenue Courts, which 
had decided in favour of the present 
plaintiff-appellants. The land revenue of 
the mahal in which both parties were 
recorded as co-sharers having fallen into 
arrears, a shop which had been the prop- 
erty of Jiwan Ram and which had passed 
into the possession of the present plaint- 
iff-appellants owing to the decision given 
by the Revenue Courts in 1927 was put 
to sale and sold, and the appellants 
therefore sued the other cosharers in the 
mahal for contribution, This suit was 
originally decreed by the Revenue Court, 
but on appeal the District Judge ap- 
parently considering the circumstances to 
be peculiar remanded the case to the 
Assistant Collector for a decision. on the 
merits whether the plaintiffs are or are not 
the heirs of Jiwan Ram. On remand the- 
Revenve Court again went into the matter 
which had been decided by thé Revenue 
Court in 1927 and came to a contrary 


conclusicn on the ground that the plaint- - 


iffs were not the legitimate sons of Jiwan 
Ram. On this the District Judge discuss-. 


ed the question. of title at some length. 


and dismissed the plaintiffs’ suit. 

It will be observed that the result has 
reen that the question of title, pure and 
simple, has been decided and that the- 
decision is contrary to that arrived at by 
the Revenue Courts in 1927. It is argued 
that the District Judge had no jurisdic- 
tion to remand the case for the decision 
of the Revenue Court, and also that the 
decision of the Revenue Court of 1927 
was binding. Under s. 222, Agra Ten- 
ancy Act, a co-sharer whu pays arrears of 
revenue on account of another co-sharer- 
who defaults, is entitled to sue such co-- 
sharer for the amount so paid. There is no 
doubt that the plaintiff-appellants were 
recorded as co-sharers and that as such 
they had a right to sue under s. 222, 
but it bas been argued on behalf of the 
respondents that under cl. (b) of s. 271, 
Agra Tenancy Act, it ıs open to the de- 
fendants in a suit instituted under 
Chap. XIV:of the Act such as the present:: 


i 


wN 


: 
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one to plead that the plaintiff has not 
got the proprietary right entitling him to 
institute the suit. In such circumstances 
the Revenue Court if the question has not 
already been determined by a Court of 
competent jurisdiction is bound to frame 
an issue on the question of proprietary 
right and submit it to a competent Civil 
Court for the decision of that issue only, 
and when the issue had been determined, 
the Revenue Court shall accept the find- 
ing of the Civil Court and decide the suit. 
This procedure was not adopted. The 
trial Court held that it was not competent 
to decide the issue, 

It is, however, argued that the District 
Judge had jurisdiction under cl. (a), s. 272 
to remand the case to the Revenue Court 
since the question of proprietary title was. 
argued before himin appeal. I think it 
is quite clear that even if the provisions 
of s. 272 apply, the District Judge has no 
power to remand a question of title to 
the Revenue Court. Under s. 272 where 
a question of title is raised in the appel- 
late Court and the District Judge con- 
siders that he has not before him all the 
materials necessary for the determination 
of such question, he may either (a) re- 
mand the case to the Revenue Court or (b) 
frame issues with respect to this question 
and refer them to a Subordinate Civil 
Court. In order, however, that the provisions 
of s. 272 may he employed it 1s necessary 
that the question of proprietary right 
should have been determined by the 
Revenue Court (i. e., in the manner provided 
in s. 271), and all the necessary materials 
should not be before the District Judge. 
AsI have pointed out the Revenue Court 
had not determined the question of pro- 
prietary right, and moreover, there was a 
decision of the Revenue Court dated 1927, 
which apparently provided all the ma- 
terials also necessary for the District 
Judge to decide the matter. 

I think, however, it is clear that cl. (b) 
s. 271 does not really apply to the case, 
that is tosay, the defendants were not en- 
titled under that clause to plead that the 
plaintiff had not got the proprietary right 
entitling him to institute the suit, because 
the matter had already been decided in 
1927 when the Revenue Courts had de- 
termined that the plaintiff's name should 
be recorded in the Record of Rights re- 
ferred to in s. 32, Land Revenue Act. 
The dispute between the parties relating 
to the entries in those papers had been 
decided under s. 40 of the Act, and if the 
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defendants were not satisfied with that deci- 
sion it was open to them under cl. (3), s. 40 to 
establish their right in the Civil Court. 
Until they do so there can be no question 
but that entries in the registers have to 
stand, or in other words that the plaintiff- 
appellants have a right to be regarded as 
co-sharers and to sue under s. 222, Ten- 
aney Act, and the defendant-respondents 
have noright to raise the question of title 
under cl. (6) of s. 271. 

In one respect the order of remand by 
the learned District Judge and the deci- 
sion of the Revenue Court which followed 
it ought to be maintained. It was fonnd 
by the District Judge that if the plaintiffs 
were entitled to sue, the decree in their 
favour must be against the defendants 
individually, and he therefore directed the 
Revenue Court to record a finding as to 
the individual liability of the vaiious 
defendants. This finding was duly record- 
ed and has not been challenged. It is 
admitted on behalf of the present appel- 
lants by Mr. Panna Lal that the decree 
should be against individuals. I therefore 
allow the appeal, set aside the decree and 
order of the lower Appellate Court and 
restore that of the trial Court with costs in 
all Courts, with this modification that the 
decree will be framed against the indivi- 
dual defendant-respondents according to 
the order on remand, dated March 16, 1931. 
| Mr. Shabd Saran has asked for permis 
sion to appeal under the Letters Patent, 
but as the question really is whether the 
Revenue Court has jurisdiction to decide a 
question of title and this is a matter that 
has been well settled, I have refused to 
allow it. 


D. Appeal allowed. 


RANGOON HIGH COURT 
Special Second eee No. 143 of 


j 
July 24, 193+ 


Ba U, J. 
C. SOON THIN —APPELLANT 
VETSUS 
MG. THAN GY WE—RESPONDENT 
Contract Act (IX of 1872), s. 23—Champerty - 
Agreement to litigate on behalf of real claimant— 
Whether void or opposed to public policy — Agrees 
ment extortionate—Relief to which person litigating 
or financing is entitled. , | 
Agreements made by claimants of property in 
litigation to share it with others on their obtaining 
decrees in consideration of funds being supplied 
by the latter for carrying on their suits, are not in 


406 
themselves opposed to public policy, nor are they 
necessarily void. But such agreements, when 
extortionate, are inequitable. The person ad- 


vancing money should, in such a case be 
held entitled to get back the amount he spent 
in litigation on behalf of the other party plusa 
reasonable amount for the trouble he has under- 
taken. [The agreement in the case gave half the 
share in the nett assets realized, but the Court 
allowed the amount spent in litigation plus 12 
per cent, interest on it]. Raghunath v. Nil Kanth (1), 
and U Pe Gyiv, Maung Thein Shin (2), applied. 

S. S.C. A. against the decree of the Dis- 
trict Court, Kyaukse, dated March 3, 1934. 

Mr. K.C. Sanyal, for the Appellant. 

Judgment.- The facts which have 
given rise to this litigation are these: 
One U Tun E of Singaing Township, 
Kyaukse District, mortgaged some of his 
landed properties to a co-operative society. 
On his death the properties were redeemed 
by one U Shin; whereupon U Tun E’s 
son Maung Tha Hywe and Maung Thwe 
approached the appellant Soon Thin and 
requested him to recover their. father’s 
lands from U Shin. Soon Thin agreed and 
asa result thereof a written agreement 
was executed, the last paragraph of which 
runs as follows: Sh, ey ote: 

“We respectfully beg that you will kindly recover 
the intestate properties left by our fatherU Tun 
Aye and redeem the same from the society orfrom 
any other person concerned, for which act of kind- 
ness, we hereby agree, undertake and promise to pay 
Rs 1,000 (Rupees one thousand only), to Mr. Tan 
Eng Lim and Rs, 50per cent. (Rupees fifty per cent.) 
-only out of the nett assets realized by you out of the 
estate whatever way, either by I aw Court, arbitra- 
tion ora private settlement amicably made out of 
Oourt, and we hereby bind ourselves of the above 
undertaking.” 

In pursuance of the said agreement the 
appellant Soon Thin filed a suit against 
U Shin and obtained a decree for redemp- 
tion of U Tun E’s lands, The properties 
were redeemed and taken possession of 
by the respondents Tha Gywe and Maung 
Thwe. The appellant then made a demand 
for payment of 50 per cent. of the assets 
realised by the respondents in accordance 
with the agreement set out above. The 
respondents refused to comply with the re- 
quest and in consequence thereof the suit 
out of which the present appeal arises was 
instituted. The appellant alleged that the 
value of the nett assets realised by the 
respondents was Rs. 7,500, that the ex- 
penses incurred by him came to Rs. 2,500 
and that deducting this sum of Rs, 2,500 
out of the value of the nett assets he was 
entitled to half the balance. He accord- 
ingly claimed Rs. 5,000. The suit was re- 
sisted by the respondents on various grounds 
but none of the grounds were accepted by 
either the trial or the lower Appellate Court. 
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The trial Court held that as the defend- 
ants-respondents obtained only over 100 
acres of land valued at Rs. 25 per acre, the 
appellant would be entitled to half of that, 
and a decree for Rs. 1,310-12-0 -with pro- 
portionate costs was granted. On appeal 
the lower Appellate Court ,held that ac- 
cording to the agreement, what the appellant 
was entitled to wasnot a decree for money 
but for half of the lands obtained by the 
respondents from U Shin. In that sense 
the decree of the trial Oourt was'modified. 
Tt is now urged that the appellant is en- 
titled not only to half of the assets realised 
by the respondents but also to the expenses 
incurred by him on behalf of the respond- 
ents in their litigation against U Shin. 
The question for decision is whether the 
agreement relied upon by the appellant 
should be enforced in its entirety or not. 
To answer this question areference must 
be made to the case of Raghunath v. Nil 
Kanth (1) the head-note of which is in these 


terms. , f 

“The English Law of champerty isnot in force in 
India. Agreements made by ciaimants of property in 
litigation to share it with others on their obtaining 
decrees in consideration of funds being supplied by 
the latterfor carrying on their suits are not in them- 
selves opposed to public policy, nor are they neces- 
sarily void. Rut such agreements, when extortionate, 
are inequitable, and in that case should not receive 
effect, Although the present suit failed for this last 
reason, still reasonable compensation, under the 
claim for general relief for work done and expense 
properly incurred, could be awarded, as it had been 
by the Appellate Court below.” 


This case was followed by this Court in 
U Pe Gyi v. Maung Thein Shin (2). The 
facts of that case are very similarto the 
facts of the present case. In that case the 
appellant U Pe Gyiwas granted a decree 
for the recovery of the amount which he 
spent in litigation on behalf of the respond- 
ents plus a reasonable amount for the 
trouble which he had taken on behalf of 
the respondents. If theagreement in the 
present case is considered extortionate then 
the principle as laid down in the afore- 
said cases must,in my opinion, be applied. 
On the face of the A aa A I have no 
doubt in my mind that it is extortionate. 
Therefore, the appellant will, in accord- 
ance with the principle as laid down in 
the above cases, be entitled to get back 
the amount which he spent in litigation on 
behalf of the respondents plus a reasonable 
amount for the trouble which he has taken. 
In U Pe Gyi's case (2) the trial Court 


(1) 200 843; 20 I A 112: 6 Sar. 302 (P. O.) 
(2) 77 Ind, Cas. 372; A I R 1924 Rang. 48;1 R 
565; 2 Bur, L. J. 177. ; 
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granted 12 per cent. as interest on the 
amount which he incurred. This, in my 
opinion, is a fair method by which the 
amount to be paid to the appellant inthe 
case should be considered, and if this is 
so considered, then the amount which the 
appellant will be entitled to comes to this. 
Both the trial Court and the lower Ap- 
pellate Court have found, and, in fact, it is 
not in dispute, that the amount incurred 
by the appellant comes to a little over 
Rs. 2,000 and the litigation against U Shin 
lasted about six years. Therefore, if 12 per 
cent. is added tothe amountspent by the 
appellant, it comes to about Rs. 3,400. I 
modify the decree of the lower Courts by 
granting a decree to the appellant for 
Re. 3,400 with costs on this amount in all 
Courts on the uncontested scale in this 
Court and contested scale in the lower 
Courts. 

N. Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 502 of 1934 
August 31, 1934 
BAJPAI, J. 

MAHADEO AND OTHERS —APPLICANTS 
versus 


EMPEROR—Opposire Party 

Criminal Procedure Code (Act V of 1898), s. 247— 
Case taken up on a wrong date—Dismissal under 
s 247, if proper—Penal Code {Act XLV of 
1860), s.447—Necessity of proof of intention to 
annoy, ete, for conviction—Offence under 3, 447 in 
respect of land in possession of sub-tenants—Morigagee 
entitled to possession, if can bring complaint. 

If the Magistrateunder a mistake takes up the 
case on a day for which it was not fixed and dis- 
misses the complaint, then the dismissal of the 
complaint cannot be said tobe one under s. 247, 
Criminal Procedure Code. The words of the section 
provide for the dismissal of a complaint in the 
absence of the complainant on the day fixed for the 
appearance of the accused, and in order to bring into 
play the consequences mentioned in s. 247, Oriminal 
Procedure Code, the complainant should be absenton 
that day. Achambit Nandal v. Mahtab Singh \1) and 
Emperor v. Dulla (2), referred to. 

When a person commits trespassfor the purpose 
of committing an offence,even then he would be 
guilty under 8,447, Penal Code. An intention to 
annoy, insult or intimidate may be proved by direct 
evidence and may be inferred from circumstances, 
The intention of the accused must be present before 
a conviction under s. 447, Penal Code, can follow. 
The mere fact that an accused might have the 
knowledge that his act would annoy, insult or 
intimidate the person in possession would not be 
sufficient. 

The complainant was entitled to the possession of 
the plots under a mortgage which was subsisting, 
but he had let out the plots to certain sub-tenants 
who were ejected by the accused after committing 
offence under s. 447, Penal Code : 
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Held, that the person entitled to possession and 
indeed anybody was entitled to fle complaint. 
Moti Lal v. Emperor (3), distinguished , 

Cr. Ref. from an order of the Sessions 
Judge, Benares, dated April 28, 1931. 

Mr. Kalim Jafri, for the Applicant. | 

Mr, K. D. Malaviya, for the Opposite 
Party. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This is a reference by the 
Additional Sessions’ Judge of Benares at 
Jaunpur, by which he recommends that 


the conviction of Mahadeo Agrahari, 
Bechan Agrahari, Dargahi Chamar and 
Sukhram Chamar be set aside. The facts 


seem to be that a complaint was filed 
against five persons, that is to say, the 
four persons mentioned above and one 
Mahabir under ss. 447 and 352, Penal 
Code. The trying. Magistrate acquitted 
Mahabir; convicted -Mahadeo and Bechan 
under ss.-352° and -447, Penal Code, and 
Dargahi: and Sukhram under s. 447, Penal 
Code, alone. On appeal the learned Magis- 
trate of thé First Class, with appellate 
powers set’ aside the conviclion of Mahadeo 
and Bechan under s. 352, Penal Oode, 
but maintained their conviction and the 
conviction of Dargahi and Sukhram under 
s. 447, Penal Code. The sentence was a 
small sentence of fine. The learned 
Sessions Judge is of the opinion that the 
conviction is illegal. The first ground 
mentioned by the learned Judge is that 
the trial Court had once dismissed the 
complaint under s. 247, Criminal Procedure 
es as the dismissal amounted to an acquittal the 
trial Ceurt had no power to revive the case without 
a reference tothe Hon'ble High Court.” | 

It appears that the case was dismissed 
on August 1, 1933, by the Tahsildar Magis- 
trate on the ground that on that date 
neither the complainant nor the accused 
were present. It is argued by learned 
Counsel on behalf of theaccused that the 
dismissal must be deemed to be a dis- 
missal under s. 247, Criminal Procedure 
Code, and such a dismissal amounted to 
an acquittal. It has, however, come to 
light that the case before the Magistrate 
was not fixed for August 1, 1933, but for 
August 2, 1933, and it was only by a 
clerical error that the order sheet stated 
that the case was to be heard on August 1, 
1933. The Oourt had fixed August 2, 
1933, the parties had been informed that 
the case was fixed for August 2, 1933, and 
perhaps the reader, misunderstanding the 
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order of the Court, put down in the order 
sheet that the case will be heard on 
August 1, 1933. This mistake was 
repeated on August 1, 1933, when the case 
was called on and dismissed in the 
absence ofthe complainant. The parties 
attended the Court on August 2, 1933, and 
the complainant Jearnt with surprise that 
the case had been taken upa day before 
and dismissed. The matter was represented 
to the * trial Magistrate and he after 
investigation and inquiry even from the 
Counsel for the accused decided that a 
mistake had been committed and that the 
dismissal was made under a wrong im- 
pression. He, therefore, ordered on August 2, 
1933, that the case should proceed and 
that the order of August 1, 1933, be 
ignored. I think there is nothing illegal 
in the procedure adopted by the Magis- 
trate. Thecase was not fixed for August 1, 
1933, and the parties were not bound to 
appear on that date. If the Magistrate 
under a mistake took up the case ona 
day for which it was not fixed and dis- 
missed the complaint, then the dismissal 
of the complaint cannot be said to be one 
under s. 247, Criminal Procedure Code. 
The words of the section provide for the 
dismissal of a complaint in the absence 
of the complainant on the day for the 
appearance of the accused. and in order 
to bring into plav the consequences men- 
tioned ins. 247, Criminal Procedure Code, 
the complainant should be absent on that 
day. As held by the Calcutta High Court 
in the case of Achambit Nandal v. Mahtab 
Singh (1), the order of the Magistrate dated 
August 1, 1933, was a mere nullity. The 
facts of the case in Emperor v. Dulla 
(2) were entirely different and the decision 
in that case simply amounts to this that 
where a complaint has been dismissed in 
effect under s. 247, Criminal Procedue 
Code, then a subsequent trial on a fresh 
complaint is barred inasmuch as the 
dismissal amounts to an acquittal. Tomy 
mind there is no force in this objection 
taken by the accused. 

The next point to which reference has 
been made by the learned Judge is that 


when the parties appeared before the 
Court on August 15, 1933, the accused 
applied that the matter had been com- 


promised and the learned Magistrate ought 
to have enquired into the allegations con- 


(1) 27 Ind. Cas, 212; A I R 1915 Oal, 119: 

J NA 420 365. al, 119; 16 Or. L 
(2) 74 Ind. Cas. 1054; A I R1923 AL 360; yr 

J 862; 45 A 58. ; 24 Or. L 
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tained in the application. The explana- 
tio given by the trying Magistrate 
and the Appellate Magistrate and the 
original order of the trial Magistrate 
clearly show that the Tahsildar Magistrate 
did conduct an enquiry into the matter which 
appeared to be sufficient to him. It is not 
possible for any Court to lay down any 
hard and fast ruleas to what the nature 
and the quantum of the inquiry should 
be. The inquiry should be such as would 


enable a Court to decide upon the 
allegation of the compromise. In the 
present case the Tahsildar Magistrate 


came to the conclusion that the parties 
had not compromised the matter and it 
is not possible for a superior tribunal to 
say that the inquiry made by the Magis- 
trate was inadequate in law. 

The third objection raised by the accused 
and accepted by the learned Sessions 
Judge is that the complaint was not 
made by the proper person and in sup- 
port of this, reliance has been placed on 
the case of Moti Lal v. Emperor (3). The facts 
appear to be that the complainant was the 
person entitled to the possession of the 
plots under a mortgage which was 
subsisting, but he had let out the plots to 
certain sub-tenants. It is said that if 
the sub-tenants were ejected say wrongly 
by the accused, then it is the sub-tenants 
alone who could have filed a complaint 
and the complainant, the person entitled 
under the mortgage to the possession of 
the plots in question had no right to file 


a complaint and the conviction following. _ 


on such a complaint is illegal. The case 
to which reference has been made does 
not lay down any such proposition of 
law, and indeed a Magistrate is entitled 
to take cognizance of a case, like this, 
upon a complaint made by anybody, but 
it must be proved to the satisfaction of 
the Court that the object of the accused 
was to insult, intimidate or annoy the 
person in possession. If the intention was to 
insult, intimidate or annoy a person who 
is not in possession of the property then 
the essential ingredient of criminal trespass 
would be lacking. In Moti Lal v, Emperor 
(3) the house in connection with which 
trespass was committed was absolutely 
vacant and in the present case the plots 
in dispute over which the accused entered 
into possession were in the occupation of 
sub-tenants. 


(3) 88 Ind. Cas. 1049; A I R 1925 All. 540; 26 
ne 47 A 855; 2A LJ 673; LRG A 
Ts . 
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The fourth contention was that to con- 
stitute an offence under s. 447, Penal Code, 
an intention toannoy, insult or intimidate 
must be proved by the prosecution and 
in this case there was no finding that 
the accused took possession with intent 
to insult, annoy, or intimidate. The law 
has not been fully stated in this conten- 
tion. It omits to state that when a person 
commits trespass for the purpose of 
committing an offence even then he would 
be guilty under s. 447, Penal Code. An 
intention to annoy, insult or intimidate 
may be proved by direct evidence and 
may be inferred by circumstances. Now, 
in the present case the complainant had 
obtained as mortgagee possession over the 
property by virtue of a mortgage executed 
by the elder brother of Sahadeo, the accus- 
ed, and by the mother of Mahadeo during 
the minority of Mahadeo. He had remain- 
ed in possession of the property for a num- 
ber of years when the accused Mahadeo 
suddently took it into his head to grab the 
property without bringing a suit for the 
avoidance of the mortgage in a Court of 
law. It issaid that he trespassed on the 
land not with any intention to annoy, insult 
or intimidate, but in the bona fide assertion 
of his title. It is impossible for any Court 
to hold that the assertion made by the 
accused was in good faith. The Court 
below has distinctly held that the action of 
the accused was palpably high-handed. 
This is a finding from which an inference 
to insult, annoy or intimidate might be 
inferred. Further, according to the lower 
Appellate Court, it was proved that there 
was athreat of bodily injury. I am in entire 
agreement with the cases cited before me 
by learned Counsel for the accused and 
which have decided that the intention of 
the accused must be present before a con- 
viction under s. 447, Penal Code, can 
follow. The mere fact that an accused 
might have the knowledge that his act 
would annoy, insult or intimidate the per- 
son in possession would not be sufficient, 
but at the same time the intention might 
be proved by circumstances, and in the 
present case the circumstances point indu- 
bitably to an intention to commit an offence 
or to insult, intimidate or annoy and they 
are not consistent with a bona fide assertion 
of title. 

The fifth objection relates to an order 
passed under s. 522, Criminal Procedure 
jode. The learned Sessions Judge is of 
he opinion that when the lower Appellate 

ourt acquitted the accused of the offence 


MAHADEO Vv. EMPEROR 409 


under s. 352, Penal Code, an order restor- 
ing possession to the complainant was not 
justified under s. 522, Criminal Procedure 
Code, inasmuch as the conviction of the 
accused was not under an offence attended 
by criminal force or show of force or by 
criminal intimidation, The mere fact that 
the accused were acquitted of assault and 
convicted only under s. 447, Penal Code, 
does not mean that no criminal force or 
show of criminal force or criminal intimi- 
dation was present in the conduct of the 
accused. The appellate Magistrate says 
in his explanation that the action of the 
accused was palpably high-handed and 
that there was threat of bodily injury and 
that he had held in agreement with the 
Tahsildar that the dispossession of the 
batat-holders as well as the mortgagee’s 
heirs had been by show of force. There is 
therefore no flaw in the order under s. 922, 
Criminal Procedure Code. Finally, the 
learned Sessions Judge was of the opinion 
that the accused Dargahi and Sukhram 
were mere labourers and it cannot be said 
by any stretch of imagination that they 
entered into the fields with the intention of 
insulting or annoying the complainant. 
With this objection I agree. The labourers 
were asked by Mahadeo and Bechan to sow 
the fields and in the absence of any evi- 
dence it cannot be said that they were 
aware of the true state of affairs and hav- 
ing entered into a conspiracy with Mahadeo 
had made an attempt to further the cause 
of Mahadeo. They were labourers and 
were at the call of any one who chose to pay 
them. They could not therefore be con- 
victed under s. 447, Penal Oode, 

The result of what I have stated above is 
that I accept the recommendation of the 
learned Sessions Judge so far as Dargahi 
and Sukhram are concerned, set aside their 
conviction under s. 447, Penal Code, and 
direct that the fine or any portion of it, 
if paid by them, be refunded. I refuse to 
accept the recommendation in the case of 
Mahadeo and Bechan, their conviction and 
the sentences will stand. Let the record be 
returned. 


D. Order accordingly. 
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_ ALLAHABAD HIGH COURT 
First Civil Appeal From Order No, 102 
: of 1933 
October 24, 1934 
BENNET AND BAJPAT, JJ, 
Syed IBNE ALI—JtpemEnt-pEBToR— 
Oss ECTOR— APPELLANT 
VETSUS 
Sahu DHARAMKIRTI SARAN— 
DECREE-HOLDER—O PPosITE-PaRTy— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), 0, XXI, rr. 69 
(1), 89, 90— Sale adjourned by oficer—Omission to 
specify hour—Whether material irregularity— 
Objection on ground of absence of proper proclamation 
of sale—Negative evidence of witnesses—Value of— 
No evidence as to willingness of judgment-debtcr to 
purchase items sold on deposit—Sale, if vitiat- 
ed, 

Order XXI, r. 69 (1), Civil Procedure Oode only 
provides that where the Court adjourns a 
sale the Court should specify the day and hour, 
but the rule does not provide that the officer 
making an adjournment should also specify the 
hour. The omission to specify an hour is not 
a material irregularity vitiating the sale. Chhuttan 
Lal v. Muhammad Ikram Khan (1), referred to. 

Where a sale was objected to on the ground that 
it was not properly proclaimed and the judgment- 
debtor was supported by witnesses who stated that 
they did not see the proclamation in the village and 
they did not hear the beat of the drum while there 
was evidence to the contrary of some witnesses for the 
decree-holder and no witnesses were produced 
for the judgment-debtor to state that he was willing to 
purchase any item ofthe property and was willing to 
make a deposit and had made an application of that 
nature to the execution Court: 

Held, that no case had been made oat for the 
judgment-debtor and that the objections were 
merely of a frivolous nature. 


F. C. A. from an order of the Additional 
Subordinate Judge of Moradabad, dated 
May 2, 1933. 

Mr. M. A Aziz, for the Appellant, 

Mr. S. N. Sethi, for the Respondent. 

Judgment.— This isa first appeal from 
order by a judgment-debtor. The appel- 
lant made objections against a sale of his 
property in execution of a Civil Court dec- 
ree. The sale was conducted at the Col- 
lectore Office by the Revenue Court 
amin, The first objection taken is that 
the nine items of property situated in 
three different villages and two different 
Parganas were sold in one lot contrary 
to the terms of the sale proclamation, It 
is a fact that the sale proclamation set out 
that these nine items of property should 
be sold separately, The lower Court 
states that the sale officer’s note of the 
date of sale, March 29, 1932, is that in the 
midst of the public auction gathering the 
property was on that date first put for 
sale in separate lots and subsequently all 
together. Learned Counsel for appellant 
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argued that there was no such note on 
the record and he referred to the docu- 
ments for each sale, We have, however, 
ascertained that there is such a note in 
such terms. Two witnesses were produced 
for the judgment-debtor who stated 
that they were prevented from 
purchasing particular shares, but they 
admit that they did not ask the sale 
officer to sell the shares separately. Fur- 
ther it is not shown that the villages are 
not adjacent, we consider that the appel- 
lant has failed to prove that there was any 
irregularity on this account. 

The next argument taken is that in 
the order of adjournment no hour is pre- 
scribed at which the sale should take 
place. The sale was fixed in the sale pro- 
clamation for March 21, 1932. On that date 
the sale officer noted that no time was 
left as time had been taken up with the 


sale of other properties and therefore the . 


sale of this property was adjourned to 
March 29,1932, He did not fix an hour 
for the adjourned sale. Learned Counsel 
relies on the provision in O. XXI, r, 69 (1) 
which states : 

“The Court may, in its discretion, adjourn any 
sale hereunder toa specified day and hour, and the 
officer conducting any such sale may, in his dis- 
cretion, adjourn the sale, recording his reasons for 
such adjournment.” 

Learned Counsel fails to note that this 
sub-rule only provides that where the 
Court adjourns a sale the Court should 
specify the day and hour, but the rule 
does not provide that the officer making an 
adjournment should also specify the hour, 
Presumably the reason is that for the 
officer this Court has already fixed the 
hour in General Rules (Civil), Vol. II, 
Appendices p. 3, Appendix I, “Sale of land 
other than ancestral] in execution of Civil 
Court decrees” r, 2, which states : 

“The sale shall commence at noon at all seasons 
in all Districts ” 

Tt has also been held in Chhuttan Lal 
v. Muhammad Ikram Khan 11) that this 
omission to specify an hour is not a 
material irregulariiy, Further we may 
note that learned Counsel did not take this 
objection before the lower Court, 

The last objection that has been argued 
is ground No. 1, that the sale was not 
properly proclaimed. The ground does not 
set forth in what way thesale was not pro- 
perly proclaimed, but learned Counsel states 
that he means that the sale proclamation 
was not affixed in the different villages and 

(1) 143 Ind. Cas. 678; A IR 1933 All 546; Ind. 
Ral. (1933) All. 310; (1933) A L J 1273; 55 A 
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the drum was not beaten. These objections 
are somewhat vaguely put in the appli- 
cation of objection to the lower Court 
which states that sale proclamation was 
not posted at thelocality and beat of drum 
was not properly made. No specification is 
made as to what is meant by “the locality” 
and it is not stated that the drum was 
not beaten, merely that it was not properly 
beaten. However learned Counsel has 
now made clear what his client intends. 
He relies on four witnesses who state that 
they did not see the proclamation in the 
villages and that they did not hear the 
beat of drum, Negative evidence of this 
sort proves very little because the witnesses 
may have been unobservant or may not 
have been in a position to make observa- 
tious. There is evidence to the contrary 
of three witnesses for the decree-holder, 
No witnesshas been produced for the 
judgment-debtor to state that he is willing 
to purchase any item of the property and 
is willing to make a deposit and has made 
an application of that nature to the exe- 
cution Court. This is the acid test by 
which the genuineness of such objections 
are usually ascertained, We consider that 
no case has been made out for the ap- 
pellant and that the objections are merely 
ofa frivolous nature. The property was 
sold for Rs, 38,000, which is a considerable 
sum, and no evidence has been brought 
to our notice to show that this sum was 
insufficient under the present circumstances 
of agricultural sales. Under these circum- 
stances we dismiss this first appeal from 


” order with costs. 


N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision Nos. 313 and 314 
of 1934 
August 6, 1934 
BaAJPAT, J. 
SATYAWAN ACHARYA—Appnioant 
versus 


EMPEROR — Opposite Party 

Press Emergency Powers Act (XXIII of 1981), 
s. 2(6)—“ Document", meaning of- Whether means 
the same thing asin Penal Code or Evidence Act— 
Criminal trial—Punishment—On appeal fine substi- 
tuted in lieu cf imprisonment—Whether amounts to 
enhancement of sentence. 

When the word ‘ document" has not been defined 
in the Press Emergency Act itself except by saying 
that it includes also any printing, drawing or 
photograph or other visible representation, the de- 
finition of the word as contained inthe Penal Code, 
and the Evidence Act will apply. 

A sentence of fine in lieu of imprisonment should 
not be considered as enhancement unless there be 
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evidence to the effect thatthe accused is unable to 
pay the fine or regards the sentence passed on appeal 
as more severe than the original sentence. No gene- 
ral rule can be laid down to determine what is or 
what is not an enhancement of sentence in matters 
like these. Emperor v, Mehar Chand (1) and 
Bhakthavatsalu Naidu v, Emperor (2), referred 


to. 

Or. R. from an order of the Sessions 
Judge. Allahabad dated March 19, 1934, 

Mr. Vishwa Mitra, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Order.—The applicant, Satyawan Ac- 
harya, was the manager of a press situate 
in Colonelgunj, Allahabad. On January 
28, 1933, the officer in charge of Police 
Station Colonelgunj, visited the place 
and found a certain document in the course 
of printing, in the sense that the matter 
had been composed and was put in galleys. 
The press had not under s, 15, Press 
Emergency Powers Act, XXIII of 1931, ob- 
tained the sanction of the Magistrate for 
publishing a news sheet, 

The applicant was, therefore, prosecuted 
under s.18 ofthe same Act, the charge 
against him being that he was abetting 
the making of a news sheet. News sheet 
has been defined in s, 2, cl. 6, as meaning 
any document other than a news paper 
containing public news or commente or 
public news or any matter described in 
sub-s, 1, 8. 4, There is no controversy 
before me that the intended document was 
anews sheet within the meaning of s, 2, 
c]. 6, but what has been strenuously argued 
is that the stage atthe time of the Police 
search was the stage of preparation or 
attempt only inasmuch as the composed 
matter was in the galley only and no proof 
had been taken out and it became necessary 
for the Police Officers in order to tender 
exhibits in Court to get the composed matter 
actually printed, 


This contention has been repelled by 
the Courts below and the learned Judge 
is of the opinion that all persons who 
perform any one of the acts which contribute 
towards the final result should be con- 
sidered as having made the news sheet. 
He then goes on to discuss the mean- 
ing of the word “document” and as 
that word has not been defined in the 
Press Emergency Act, help was taken 
by resort to the definition of document in 
s, 29, Penal Code, and s, 3, Evidence Act. I 
am in agreement with the Court below that 
when theword “document” has not been 
defined in the Press Emergency Act, itself 
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except by saying that it includes also any 
printing, drawing or photograph or other 
visible representation the definition of the 
word as contained in the Penal Code and 
the Evidence Act will apply, It is, how- 
ever, not necessary for me to go to that 
extent even; forin the present case the 
accused was charged only withthe abet- 
ment of the offence of making a news sheet 
and it is not possible to argue that the 
accused who was supervising the printing 
was not ahetting the making of the news 
sheet, 

Tt was then argued that the accused was 
sentenced to six months’ rigorous imprison- 
ment and a fine of Rs. 100 hy the trial 
Magistrate and inappeal “the learned Ses- 
sions Judge maintained the sentence of fine 
as originally passed by the trial Magistrate 
and in addition substituted a fine of Rs. 
150 for the six months’ rigorous impri- 


sonment awarded by the trial Court. 
It is contended that this in effect 
amounts to enhancement of sen- 


tence and the learned Judge was not 
competent to do thesame, I am aware of 
certain authorities which are to the effect 
that a sentence of fine in lieu of imprison- 
ment should not be considered as enhance- 
ment unless there be evidence to the 
effect that the accused is. unable to pay 
the fine or regards the sentence passed on 
appeal as more severe than the original 
sentence: vide Emperor v. Mehar Chand (1), 
and Bhakthavasalu Naidu v. Emperor (2). 
Iam of the opinion that no general rule 
can be laid down to determine what is or 
what is not an enhancement of sentence in 
matters like these, butI am assured by 
Mr. Vishwa Mittra who appears of the appli- 
cant, that the accused regards the substi- 
tution of a fineof Rs. 150 for the original 
sentence of six months’ rigorous imprison- 
ment as enhancement because the accused in 
the event of the fine not being paid will have 
to suffer some . sentence of imprisonment 
which might be imposed in lieu thereof 
and also runs the risk of his property being 
attached in proceedings taken for realisa- 
tion of the fine. 

Whether the action of the learned 
Judge amounts to enhancement or not, it 
was further submitted before me that a 
fine of Rs. 250 in this case and a similar 
fine in the connected case acts very harshly 
‘and out of proportion tothe offence com- 


(1) 24 Ind. Cas. 607; A IR 1914 All, 530; 15 Or. L J 
519; 36 A485; 12A LJ 827, 
(2) 30 M 103, 
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mitted by the applicant. It is said that he 
is a young man about whose political 
activities nothing has been said and who 
at best wanted to make a little money by 
the publication of a spicy matter, It is 
also said that the accused apologised 
both to the District Magistrate and the 
Local Government and the same apology 
has been repeated before me. The learn- 
ed Assistant Government Advocate, how- 
ever, opposes the reduction and contends 
that the sentence is not at all severe. 
Regard being hadto all the circumstances 
of the case I think, the origina] sentence of 
fine imposed by the learned Magistrate 
will meet the ends of justice, 

The result is that while dismissing this 
application I reduce the punishment by 
awarding a sentence of Rs. 100 as fine and 
in default the applicant will suffer rigorous 
imprisonment for six weeks. I wish to 


draw the attention of the learned Judge to `` 


a slight illegality committed by him. The 
maximum sentence of imprisoment under 
s. 18, Press Emergency Powers Act, is 
six months and. therefore, under s. 65, 
Penal Code, the term for which the Court 
can direct the offender to be imprison- 
ed in default of payment of a fine shall 
not exceed one-fourth of the term of impri- 
sonment which is the maximum fixed fer 
the offence, if the offence be punishable 
with imprisonment as well as fine. It is 
clear, therefore, that the learned Judge 
could have imposed a sentence of six weeks’ 
rigorous imprisonment only and not six 


months’ rigorous imprisonment in default | 


of payment of fine. 
D. Application dismissed. 





PATNA HIGH COURT 
Civil Appeals Nos, 96 of 1929 and 67 
‘of 1930 
December 1, 1933 
DHAVLE AND SAUNDERS, JJ. ` 
Musammat OHANDA BIBI—Dzrranpant— 
APPELLANT 
versus 
MOHANRAM SAHU AND OTHERS— 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. ALI, 
rr, 22, 33, s. 34—Cross- objection by respondent against 
co-respondent—When can be entertained—Tests in 


such cases—Interest from date of suit to date of 
judgment at bond rate—Whether can be disallowed— 
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Deed—Construction—To be read as a wholé—Transfer ~ 


of Property Act (IV of 1882), s. 101—Succession to 
mortgagee right—Mother of person succeeding pur- 
chasing equity of redemption—Syccession to mother's 
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to be kept alive. 

A crogs-objection against the appellant stands ona 
different footing from an objection against aco- 
respondent; the former comes from a party who is 
content with the decree of the lower Court provided 
his opponent does not appeal, while the respondent 
who wishes to urge an objection against a co-respon- 
dent is, as a general rule, merely availing himself of 
an appeal by another party relating to other matters, 
to urge at a late stage what he could and should have 
urged by way of appeal earlier. A respondent is 
not entitled as of right to urge cross- objections 
against co-respondents although such objections may 
be entertained under O, XLI, r. 33, Civil Procedure 
Oode, in exceptional cases. [p, 4'9, col, 3.1 

Order XLI r. 33, Civil Procedure Code, is undoubt- 
edly expressed in wide terms and must be applied 
with caution, so as not to enable a litigant to avoid 
the provisions cf other statutes such as the Limita- 
tion Act or the Court Fees Act. There can be no 
hard and fast rule regarding the cases to which 
0. XLI, r. 83 may be applied ; butone of the tests 
that may be usefully applied is whether the questions 
which arise between the several sets of parties 
are so connected thatone of them ought not to be 

_ allowed to re-open matters so far ashe is concerned 
the interest of 
justice, to anotherto protect himself by urging his 
objections, even though they may be directed, not 
against the appellant, but against a co-respondent. 
Jadunandan Prasad Singh v. Koer Kallyan Singh 
(11) relied on, [p. 419, col, 2.) 

Unless there are circumstances justifying dis- 
allowance, interest according to rate given in bond 
should not be disallowed. [p. 417, col, 2.} 

A deed should be read in sucha way that every 
part of the agreement should agree with every other 
and no part should be taken as meaningless or 
redundant [ibid,] 

Where a person succeeded to the mortgagee rights 
of his father and subsequently his mother purchased 
the equity of redemption and on her death he succeed- 
ed to the equity of redemption as her heir: 

Held, that unless the contrary were shown, he 
must be presumed to keep alive the mortgage and 
that heorany person to whom he sold it without 
any reservation of right, would be entitled to set 
up the mortgage bond as a shield against a sub- 
sequent mortgagee. [p. 416, col. 2] 


O. A. from the original decree of the 
Sub-Judge, Arrah, date? February 27, 
1929. 


Messrs.. Sultan Ahn ad, S. N. Bose and 
Haribans Kumar, for the Appellants, 


Messrs. S. M. Mullick, Sarjoo Pd., K. 
N. Lal, R. K. Sinha and K, Dayal, for the 
Respondents. 


Dhavle, J.—Brijbehari Lal, the adopted 
son, and Jaibehari Lal, the natural son 
of: Kunjbehari Lal, sold to Mohan Ram and 
three brothers of his, their moieties in 16 
annas of Mauza Misraulia and 14 annas of 
Mauza Khurrhi by two sale deeds of 
June 25, 1905. The vendors also executed an 
ekrarnama each at the same time guarantee- 
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ing a good title and -quiet possession, 
and charging upon his half share in Mauza 
Gheora, tauzi No. 5310, patties Nos. 13 
and certain other properties (among which 
it is only necessary to mention 
a house in  Arrah in respect of the 
ekrarnama of Jaibehari Lal) on failure of 
consideration that may occur in case of the 
purchasers’ dispossession, together with 
any costs and damages that they may 
incur in defending the title. In 1918 one 
Mirza Ali Husain Beg succeeded in dispos- 
sessing the purchasers from Khurrhi 
notwithstanding the opposition offered by 
them in the Courts. The purchasers, or 
rather the joint family of which they are 
members, thereupon brought the two suits, 
out of which these present appeals arise, 
for recovery of the money charged upon 
Gheora, the house in Arrah and other 
properties. Jaibehari was upon his death 
succeeded by Brijbehari, who was implead- 
ed. as one of the defendants in both the 
suits. The appellant Musammat Chanda 
Bibi was also impleaded asa defendant 
in the two suitson the allegation that she 
was a subsequent purchaser of Mauza 
Gheora. In the suit based on Jaibehari's 
ekrarnama Amir Chand and others were 
impleaded as defendants Nos. 2 to 6 on 
the allegation that they were subsequent 
purchasers of the house in Arrah. Mus- 
ammat Chanda Bibi, whose own purchase 
of Mauza Gheora is dated 1911, set up in 
defence a usufructuary mortgage taken 
from the owners by one Srikishan as long 
ago as 1899. The lower Court held that 
this defence failed because her vendor 
Mahabir Chand, son of Srikishan who had 
succeeded in 1908 to the mortgagor's 
interest in the property from his mother 
Musammat Dhana Bibi, the purchaser at 
a Court sale in execution of a money decree 
in 1903, “did not think of keeping alive 
the rehan right but extinguished it clearly.” 
As regards the Arrah house, the learned 
Subordinate Judge held that defendants 
Nos. 2 to 6 of the suit on Jaibehari’s 
ekrarnama were prior purchasers. The 
suits were accordingly decreed in respect 
of Mauza Gheora; and against this part 
of the decision, Musammat Chanda Bibi 
has preferred two appeals, No. 96 of 1929 
(out of Title Suit No. 47 of 1927 which 
was numbered No. 56 of 1928 on transfer) 
and No. 67 of 1980 (out of Title Suit 
No. 48 of 1927, which similarily became 
No. 57 of 1928). In both these appeals 
the plaintifis-respondents have filed cross- 
objections as regards the interest on their 
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money from the date of institution of the 
suits up to the date of the decrees which is 
not to be found inthe decree. In appeal No. 67 
of 1930 arising out of the suit on the 
ekrarnama of Jaibehari, plaintiffs’ cross- 
objection also challenges the finding of 
the lower Court that defendants Nos. 2 
to6, who areon the record as co-respondents, 
are prior purchasers and that plaintiffs 
cannot, therefore, proceed against the 
house for the realisation of their claim. 

Dealing first with the appeals, two points 
have been urged on behalf of the appellant, 
Musammat Chanda Bibi: (1) that she is 
entitled to stand on Srikishan’s mortgage 
of 1899 and (2) that the ekrarnamas do 
not entitle the plaintiffs to proceed against 
Mauza Gheora for the dispossession which 
was admittedly effected by Mirea Ali 
Husain Beg on the basis of a charge 
prior not only to the sale of the Mauza 
by Brijbehari and Jaibehari but also to 
the acquisition of that Mauza by them. 
The argument of the appellant as regards 
the mortgage of 1899, which itself is 
undisputed, is that in the circumstances 
of the case the lower Court was wrong in 
requiring the appellant to show that the 
mortgage had been kept alive for use 
asa shield against the ekrarnama obtained 
by the plaintiffe-respondents. Srikishan 
appears to have died in or about 1905, 
when Mahabir got himself entered in the 
Collector’s D register as mortgagee, in 
place of his father, by inheritance. Dhana 
Bibi, it is undisputed, purchased the 
equity of redemption in 1908, and on her 
death in 1909, Mahabir took that interest 
as her son and heir and thus became full 
owner and thereupon got himself entered 
in the Collectors D register as proprietor 
of the Mauza, instead of the former entry 
of his name as mortgagee. At or after the 
combination of the interests of the usu- 
fructuary mortgagee and the mortgagor 
in Mahabir in 1909 there was no declara- 
tion by him that the mortgage was lo 
continue to subsist. 

Sir Sultan Ahmad, for the appellants, 
has argued thats. 101, Transfer of Pro- 
perty Act, asit stood before the amendment 
of 1929, lays down two independent 
exceptions to the rule of merger when 
the owner of a chargeor other incumbrance 
on immovable property becomes absolutely 
entitled tothat property and that the second 
of these exceptions ‘‘(unless) such continu- 
ance wauld be for his benefit’? will apply, 
irrespective of any presumed intention, 
whenever it appears that there was in fact 
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(as there was in these cases) a subsequent 
incumbrance against which the prior charge 
would be required as a shield. He has 
cited Baldeo Prasad v. Uman Shankar 
(1), and Ram Sarup v. Ram Lal (2), as 
instances in which a prior mortgage was 
so used in reliance on the second exception. 
Against this the respondents have cited 
Jugal Kishore v. Ram Narain (3) and 
Bai Rewa v. Vali Mahomed Miya Mahomed 
(4); but these cases are easily distinguish- 
able on the facts as there wasin fact no 
subsequent charge or mortgage in them. 
It is, however, true that in Jugal Kishore’s 
case (3), it was held that the point of time 
to be regarded in considering the question 
whether an incumbrance should be deemed 
to continue to subsist on the ground that 
its continuance was for the benefit of the 
person who has acquired the property, is, 
upon the authorities, the date of the ac- 
quisition of the property. 

Tt is also true that in Bai Rewa's case 
(4), the words “continuance would be for his 
benefit’ were taken to be “merely a guide 
to the intention of the owner,” and if was 
held that the section throws the onus 
on the owner to prove circumstances from 
which it can be inferred that it was to his 
interest to keep the charge alive, so that 
at the time of the transaction tha! was his 
intention. But these cases were distinguished 
and doubted in Sonaulla Karikar v. Abu 
Sayad Mohammad Ismail (5), where refer- 
ence was made to Sir Rashbehari Ghose’s 
construction of the section: see p. 524 of 
Ghose’s Law of Mortgage, 5th Edn., and 
it was observed that 

“the cases which have held that the non-appli- 
cation of tbe section depends upon the presence of 
the intention at the date of the combination of the 
two interests, have overlooked the last clause of the 
section, which is in the disjunctive” 

Their Lordships of the Judicial Com- 
mittee however in Malireddj Ayyareddi v. 
Gopalakrishnayya (6), construed the section 
to enact that ; 

‘if there was no indication to the contrary, the 
owner has intended to have kept alive the previous 
charge if it would be for his benefit.” 

(1) 4 Ind, Oas 810; 32 A 1;6 A LJ 937, 

(2) 75 Ind. Cas. 472; A I R 1922 All, 394; 44 A 659; 
20 A LJ 596. 

(3) 13 Ind. Oas. 619; 34 A 268:9 AL J 226. 

(4) 70 Ind. Cas, 912; A I R 1922 Bom. 211; 46 B 1009 
24 Bom, L R 720. 

(5) 126 Ind. Cas, 413, A I R 1930 Oal. 530; 57 O 473; 
Ind. Kul. (1930) Cal. 733, 

(6) 79 Ind. Oas. 592; A I R 1924 P 0 36; 511A. 
140; 47 M 190; 22 A L J 45; 46M LJ164;19 LW 
215; 26 Bom. L R 204; 34 M LT 1; 2 Pat. L R99; 
lOO &A LR 269; (1924) MW N 290; 390 L J 204; 
eo? 1025; L R 5 A (P 0)49, 1 O WNA 
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If intention is read into the second 
exception, the question may arise to what 
Point of time the intention is to be referred 
and whether the exception will apply where 
the owner has no knowledge of a subsequent 
charge at the time he acquires the property; 
on the latter part of this question there 
seems to have been some divergence of 
judicial opinion. On the facts and argu- 
ments before us, however, the exact con- 
struction of the second exception does not 
really arise, for it is undisputed not only 
that there was a usufructuary mortgage 
in 1899 taken by Mahabir’s father Srikishan, 
but also that Mahabir was aware of it 
before he succeeded to the equity of re- 
demption purchased by his mother, and 
that from such knowledge it must be 
presumed, unless the contrary is shown, 
that Mahabir did intend to keep the 
mortgage alive. It is further undisputed 
that” even though the continuance of the 
mortgage would befor the owner's bene- 
fit, there is nothing inthe law to prevent 
him— madly, it may be-— from extinguishing 
the mortgage or surrendering his priority 
under it; and the p’sition taken up by the 
plaintiffs-respondents is that Mahabir had 
in fact doneso,as has indeed been found 
by the lower Oourt. In support of this 
position they have relied on three docu- 
ments. 

The earliest of these documents is Ex. 4, 
a compromise of 1907, to which Mahabir was 
a party and which provides among other 
things, that the ekrarnamas of June 25, 
1905 “may be affirmed as binding and 
operative” “bahar-hal jaez wo gayam rakha 
jai.” This compromise was arrived at in a 
Title Suit No. 146 brought by Mohan Ram 
and his brothersin 1906 on finding that 
the properties purchased by them from 
Brijbehari and Jaibehari had been taken 
by others. The reliefs claimed in the suit 
were two-fold; one branch related to the 
establishment of the plaintiffs’ title to the 
properties purchased and sought their 
recovery, and the other asked only in the 
alternative, for refund of the consideration 
money and its recovery from the properties 
mortgaged by the ekrarnamas, in priority 
to Mahabir’s claim under the usufructuary 
mortgage of 1899 and also tothe purchase 
of the house in Arrah by the vendor of the 
present defendants Nos.2 to 6, an item 
which will have tobe dealt with when I 
come to the plaintiffs-respondents’ cross- 
objection. The compromise entitled the 
‘laintilffs to possession of Misraulia and 

annas of Khurrhi on payment of 
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Rs. 1,500 to certain defendants in that suit. 
The question therefore whether they were 
entitled in the alternative to recover the 
consideration money and to doso by proceed- 
ing against the mortgaged properties, did 
not directly arise on the occasion. The 
compromise nevertheless dealt with the 
claim to this alternative relief to the extent 
of providing that the ekrarnamas were to be 
valid and operative in any event (“bahar- 
hal.”) The zarpeshgi deed in favour of 
Mahabiralso was however affirmed — declar- 
ed genuine (“sahin wo asli)" by the com- 
promise. There is really nothing in the 
circumstances of the compromise to give the 
ekrarnamas which were affirmed any 
priority over the zarpeshgi deed which was 
also affirmed; and it would appear fron: the 
compromise that the relative rights of the 
parties under these documents, whatever 
they might be, were merely reserved—com- 
pare Ram Bujhawan Prasad Singh v. Natho 
Ram (7). It has been urged on behalf of 
the plaintiffs-respondeits that Mahabir may 
have given up his priority because he may 
not have thought that it would ever be 
necessary for the plaintiffs to seek their 
remedy against Mouza Gheora, but this 
contention can hardly be accepted because 
it is at least as probable that the plaintiffs 
themselves may have been under asimilar 
impression, and may thus have been con- 
tent, instead of securing any priority over 
the zarpeshgi deed, to leave relative priorities 
alone. It does not, in fact, seem to have 
been contended in thelower Court that this 
compromise of 1907 had any bearing on the 
relative priorities under the ekrarnamas 
aud the zarpeshgi deed. In my opinion the 
compromise in question does not support 
the contention of the plaintiffs-respondents 
that Mahabir had agreed to waive his 
priority under his father’s usufructuary 
mortgage in favour of the plaintiffs with 
their ekrarnamas; the affirming of the sale- 
deeds and ekrarnamas meant no more than 
that the other parties to the compromise 
would no longer question the reality of the 
plaintiffs’ title to the mauzas purchased and 
of their right, should occasion arise, to 
proceed against Gheora. There was of 
course no question of any extinction of 
the usufructuary mortgage under s. 101 at 
that time, as Mahabir had not yet come into 
the equity of redemption. 

The next document relied upon by the 

(7) 71 Ind, Cas. 933; A IR 1923 P OU 37:2 Pat, 
285; 5U LA 14;4F L T 29; 82 M L 1 199;44M L 
J 615; 25 Bom. L R 56%; (1923) M W N 389; 38 
Po 25; 18 L W 767; 1 Pat. L R 445; 28 O W N'446 
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plaintiffs-respondents is Ex. D, the 
Collector's D register. Here the plaintiffs- 
respondents have in their favour the view 
of the lower Court that the conduct of 
Mahabir in getting his name as mortgagee 
removed from the register and getting 
himself recorded instead as proprietor 
“shows clearly that he extinguished the 
rehan right and never thought of its 
continuance,” It seems to me impossible 
to accept this view as correct, for the 
plaintiffs-respondents have utterly failed to 
show how Mahabir could have remained in 
the register as both mortgagee and pro- 
prietor at the time when he was proprietor 
pure and simple to all the world, except of 
course to holders of mortgages subsequent to 
that of Srikishan of whom there is no trace 
inthe register. The lower Court has also 
referred to the failure of the appellant to 
produce the survey khewat to show that 
any khewat was prepared in respect of 
Mahabir's “‘rehandari interest,” but as it is 
undisputed that the owner gave a usufruc- 
tuary mortgage in 1899 to Srikishan and 
that Mahadbir was aware of this mortgage, 
it was not.necessary for Mahabir’s purchaser, 
the appellant, to produce any such paper. 
The plaintiffs-respondents ought to have 
produced the khewat if they thought 
that there might be something in it 
helpful to them. Prima facie, even if the 
khewat did not mention the ‘mortgage of 
1899, that would not go against Mahabir for 
the same reason as the disappearance of 
the mortgagee interest on its replacements 
by the proprietary interest in the Collector’s 
D register. Inmy opinion the entries in 
the D register are of no assistance to the 
appellanis and do not warrant the inference 
that Mahabir .extinguished the mortgagee 
right on succeeding to the equity of redemp- 
tion. Thisis rendered all the more indis- 
putable by the fact that the undischarged 
mortgage bond is produced by his purchaser, 
the appellant. 

The third document that has been relied 


upon by the  plaintifis-respondents is 
Mahabirs sale-deed in favour of the 
appellant, This document does not refer to 


the mortgage lien of 1899, and it has 
therefore been urged that that lien has not 
in fact been transferred to the purchaser. 
But the sale-deed conveys to the appellant 
all the existing rights of the vendor, and 
after reciting that heis in possession and 
occupation of the property as absolute 
proprietor, makes the purchaser his 
representative-in-interest. It reserves ño 
rights in favour of the vendor and cortains 
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nothing from which any intention to do so 
may be inferred; and therefore under s. 8, 
Transfer of Property Act, all the rights of 
the vendor would pass to the purchaser,. 
even apart from the express conveyance of 
“all the existing rights” under the deed. 
It isalso clear that Mahabir not only put 
the appellant into possession but also gave 
herthe undischarged mortgage-bond. A 
witness, Bachha Lal, was called on behalf of 
the appellant to make out that the sale- 
deed was intended to cover the ‘rehani 
right." This evidence was rightly rejected 
by the lower Court, and is not relied upon 
by Sir Sultan Ahmad. But Bachha Lal 
also says that he got the original morlgage- 
bond from Mahabir at the time and made 
it over to the appellant; and this story stands 
on a different footing because it is support- 
ed bythe production of the deed by the 
appellant, while, on the other hand, the 
plaintiffs-respondents have not been able 
to explain how else the mortgage-bond could 
ie come into the possession of the appel- 
anto 

Mr. Sarju Prasad in his . strenuous argu- 
ment for the plaintiffs-respondents on this 
point also urged that the right to keep the 
mortgage alive was personal to Mahabirand 
incapable of transfer toa purchaser. 
contention can be shortly disposed of by 
considering what would have happened if 
Mahabir had died without transferring the 
property. It could not, I conceive, have 
been said in that hypothelical event that 
the right, if any, to use the mortgageas a 
shield, was at an end and could not be 
availed of by his heir. I see no reason 
why a purchaser for value, like the . appel. 


lant, or even a donee of all the rights of ' 


Mahabir, or any other. persons standing’ in 
his shoes apart from any question of inherit- ` 
ance should be worse off as against 4 later 
mortgagee. According to the plaintiffs- 
respondents themselves the exercise of the 
right to keep the mortgage aliye depended 
on Mahabir’s intention at the time of the 
union of the mortgagee and mortgagor 
interests in him on his mother’s death. It 
is thus not the right tc keep the mortgage 
alive, but the right, should -the mortgage 
have been kept alive by Mahabir (as I have 
shown must be taken to be the case), to use 
it as a shield against the later incumbrance, 
that is really in -‘question. The learned 
Subordinate Judge considers that: 


“if there was any term to transfer the rehani right 


- atthe time when the kabala was executed, one would 
` expect a clear insertion of those termsin the recitalr , 


of the kabala (Ex, B).” 


This | 


~ 


" 
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the ekrarnamas that the property is “so 
~far” “(is waqt tak)” free from defects and. 
p.wbject to no-incumbrance, is, free:froni 

14 ‘age incumbrance in every way and 
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Nos.2 to-6,in Suit No. 57-below are entitled 
as prior purchasers. Tt has been urged on 
behalf:of ‘these -respondents that such a 
Grogs-objection does not lie under O, XLI 


In Madras it has been definitely ruled Py W N 370. 
a Full Bench, [see Munisamy Mudali V.. „(1948 Tnd. Oas. T8; ATR 1918 Cal. 13; BOLI 


ae (1881) 16 Oh. D 270; 50 L J Oh, 292; 29 W R . “i {2 Ind. Oas. 643; AI R 1924 Pat. 200;4P LT 
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a- cross-objection by the plaintiffs-respond- 
ents against a co-respondent. 

A cross-objection against the appellant 
standson a different footing from an objec- 
tion against co-respondent, the former comes 
from a party who is content with the decree 
of the lower Court provided his; opponent 
does not appeal, while the respondent who 
wishes to urge an objection against a co- 
respondent 18, a8 a general rule, merely 
availing himself of an appeal by another 
party relating to other matters to urge at a 
late stage what he could and should have 
urged by way of appeal earlier. There is 
as little reason to drive the former to file 
an annecessary appeal as there is to let 
the latter act beyond the period of limi- 
tation prescribed for appeals; and yet 
these would be the results if cross-objec- 
tions were not permitted against the ap- 
pellant or objections were permitted as a 
general rule between 
would, therefore, hold that the plaintiffs-res- 
pondents are not entitled, as a matter of 
right, to urge their so-called cross objection 
against those respondents who were defend- 
ants Nos. 2 to 6 in Suit No. 57 below. . But 
objections of this kind, notcoming under 
O. XLI, r. 22, have been entertained under 
O. XLI, r. 33 in cases of an exceptional kind. 
In Kesho Prasad Singh v. Narain Dayal 
(15) the object of O. XLI, r. 33 was stated 

‘speaking generally, to be to enable the Appellate 
Gourt, where its decision interferes with or modifies 
or extends the decision of the lower Court, to give 
effect to that decision by interfering, if necessary, 
even with the rights and liabilities of those who are 


not in fact appealing from the decision of the trial 
Court. 


In view of this decision it is unnecessary 
to deal in detail with a large number of 
cases cited by the learned Advocate for 
defendants Nos. 2 to 6 on the scope of 
0. XLI, r. 33. Much stress was laid by him 
on Rukia v Mewa Lal (16), in which the 
learned Judges, after referring to several 
English and other cases, observe that 

“the rule is restricted to cases, where without dis- 
tral Court aan da foe Mesa ihe Judgment of the 
that the decree should be PENA jak aa 


justicé to all the parties concerned, includin such 
a8 have not set the law in motion.” ° 


It is, however, not clear from the cases 
referred to by their Lordships that the 
rule is so restricted; for they themselves 
seem to have recognized, [Rukia v. 
Mewa Lal (16) atp. 71*]that the juris- 


(15) 82 Ind. Oas. 984; A I a 
Pat. 37, E 1925 Pat. 285; 4 


(16) 111 Ind. Oas. 751; AIR 19 ; | 
26 AL J 1139. 28 All. 746; 51 A 63; 


CHANDA BIBI v. MOHANRAM SAHU 


co-respondents. I. 
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diction conferred by the-corresponiding Eng-. 
lish rule, O. LVIIT, r. 4, will be exercised 

“where the result of the conclusions at which a 
Court of appeal has arrived affects the legal rights 
of the parties to the appeal in such a way as to 
demand a more extensive re-adjustment of those 
rights than that for which any of them had asked.” 

The interpretation adopted, in the cases 
of Official Trustee, Bengal v, Charles 
Joseph Smith (10) and Kesho Prasad Singh 
v Narayan Dayal (15) does not confine the 
rule to cases where the grounds of the judg 
ment below are left undisturbed; and in 
the same volume* of the India Law Reports, 
Allahabad, there is a case of Madan Lal 
v. Gajendra Pal Singh (17) in which one of 
the propositions laid down by the learned 
Judges regarding O. XLI, r. 33 in Ruki's 
case (16) was doubted. Order XLI, r. 33 is 
undoubtedly expressed in wide terms and 
must be applied with caution, so as not 
to enable a litigant to avoid the provisions 
of other statutes such as the Limitation Act 
or the Court Fees Act. There can, however, 
be no hard and fast rule regarding the 
cases to which O. XLI, r. 33 may be ap- 
plied; but one of the tests that may be use- 
fully applied is (in the words of Mookerjee, 
J., of the Caleutta High Court) 

“Whether the questions which arise between the 
several sets of parties are so connected that one of 
them ought not to be allowed to re-open matters so far 
as he is concerned without opportunity allowed, in 
the interests of justice, to another to protect himself 
by urging his objections, even though they may be 
directed, not against the appellant, but against a co- 
respondent: [see Jadunandan Prosad Singh v. Koer 
Kaliyan Singh (11).] 

In the present case the plaintiffs-respond- 
ents were content with the mortgage decree 
given to them by the lower Court with priori- 
ty over the mortgage of 1899 set up by the 
appellant, though it negatived their superior 
claim to the house in the possession of 
defendants Nos. 2to6. lf the appellant's 
mortgage is now to be held to prevail ovér 
that of the plaintiffs, this conclusion itself 
plainly makes it necessary in the interests 
of justice that the claim of the plaintiffs to . 
the house should be reinvestigated here. It! 
was pointed out on behalf of these defend- 
ants-respondents that the plaintiffs would. 
have had to pay court fees if, instead of 
being content with the decree of the lower 
Court, they had chosen to appeal in respect 
of the house. This was undeniable, and 
the plaintiffs have now, with our sanction, 
paid the necessary court-fees. It cannot be 
said that they were evading the law of 
limitation, for there was nothing, in law 

(17) 116 Ind. Oas. 436; A IR 1929 All. 243; 51 A 575; 
(1929) AL J 314, 
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and | réagon alike; tu prevent. thein from 
being content with the decree of the 
Jowér Gout, and it is only when that déciee 
is disturbed as against them that it be 
comes necessary for them to ask fora re- 
investigation of their claim to the house. 
This, therefore, is à case of an exceptional 
kind’i in which we ‘Sught; ih my opinion; to 
act inder O. XLT, r. 33, and entertain the 
plaintiffs’ dbjettion i is’ ‘regards: the house at 
Arrah, 

(After considering the facts involved in 
the cros-objection, His Lordship held 
that ih respect. of the hotisé in Arrah they 
weré not entitled td priority over the 
defendants and concluded.) The re- 
sult is that the appeals are alldWed 

and the crdss-dbjection allowed in part: 
The decrée of ihe lower Court Will be 
mddified in tivo respects: (1) plaintiffs tó 
have interest at, the bond råte on thé 
ambunts decréed in théir favour from the 
date of suit tothe date of judgment and (2) 
thé morigage deécrées in favour of the 
plaintiffs to be made subject to 
their repaying to th appellant the 
amount of the mortgage of 1599, in favour 
of Srikishan, namely Rs. 8,000. The appel- 
lant will be. entitled to her cdsts in this ‘and 
also in the lower Court.from the plaintiffs 


who, in their turn, will be entitled to the. 


còsta. ‘of their cros, -0bj ction in respect of the 
interest from defendant, No. lin each of the 
suits. Defendants Nos. 2 to 6 in Buit No. 57 
of 1928 will also be entitled to their costs in 
respect of the plaintiffs’ croès-objëction 
regarding the housein Arrah. 

Saundérs, J.—I agree. 

X. Order accordingly. 


ALLAHABAD HIGH ‘COURT : 
Second Civil Appeal No. 1499 of 1931 
‘and No.7 of 1932 
March 2], 1934 
Benner, J. 

BAIJNATH RAI AND OTHERS— DEFENDANTS 
mA 
ersus,. 
Musammat SUBERNA. KUER AND ANOTHER 
— PLAINTIPFS— RESPONDENTS, 

Agra, Tenancy Act (III ‘of 1926), ss. 188 (1) (b, 
187, 190, 271 and 272—Grant for ‘specific pur- 
pose ‘which ldndlosd does not want, if comes under 
ss. 187 and 190—Grantee, if a tenarit—Mor'tgagee 
whether a trespàsser— Landlord's suit for possession 
against mortgagee under invalid mcrigage—Plea of 
mortgagee that mortgagor ‘had “déquired’ proprietary 
riglt-—Reventie Court, if can | decide ‘the question 
—§.272— Opening words —Meaning of. 

A. grant. for the purpose of some’ specific 
service, religious or ‘secular, ‘which ‘the. Taid- 
lord no longer requires comes under 5s, 1&8 (1) 
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b) 187 and 190, A gra Tendney Act, ‘and as the 
grantee is liable to have rent assessed he shall 
Le deemed to baye been a tenant from the date of the 
grant, As'the grantee | is deemed to te a tenant he 
therefore has no power to transfer, and the 
mortgagé by hin is an invalid mortgage and thé 
mortgagee is ina position of-a trespasser. 

In s, 271 (a), the question isto be referred when 
the defendant pleads that be Has a propriétary 
right, But where the defendants mortgageés under 
an invalid mortgage do not plead that they Have & 
proprietary right but that the mortgagor has: acquired 
a proprietary right, this is not a question which 
should he referred tó the Oivil Court, but ‘the 
Revenue Court‘cin decide that question. 

In 8, 272 the opening words dó not refèr toa case 
where the Revenue Court has madea reférence to 
the Civil Court, but toa case where it has not made 
such a reference, but has proceedéd to ‘decide the 
issue itself, 


S. O. A. from a decision of the 
District Judge, Ghazipur, dated June 17, 
1931. 


Mr. A. P. Pandey, for the Appellants. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. 

dudgment.—This is a seédtid appeal by 
the defendants against Concurring deéreés 
of the two lower Courts granting’ the plaint- 
ifs possession of four plots. The Jowèr 
Appellate Court modified thé decree of the 
Court of ‘first instance only by refis- 
ing to grant the plaintiffs damages. 
The plaintifis are admittedly zemindars, 
and the suit was brought undér s. 44, 
Agra Tenancy Act, IH of 1926, against 
defendants, Nos. 1 to 13, ‘as trespassers. 
The ‘defendants clainved that they were in 
possession as mortgagees of a certain person 
called Subhag who had, according to thé 
plaintia grant’ rènt free for'servide. "The mort- 
gage in question, has been produced dated 
June 28, 1893. Subhag died on January 97, 
1925. The plaintifis sued for possession , of 
these four plots on thè ground that. the de~ 
fendants are mere trespassers. ‘The suit 
has been résisted ‘and the appeal has been 
argued on 'a number of grounds. ‘The lower 
Appellate Court found as a fact that the 
grant was for services and not as the appèl- 
lants argue agrant-rent-free without services 
The ‘appellants argued that tho- gtant-came 
under s, 186 Q) (c), ab a grant which had 
been héld rént‘frée for 50 years preceding 
the commencement of the Act and by the 
successors-in-interest to the original grantee, 

Learned Counsel referred for this pro- 
position to the uajib-ul-arz of 1840 which 
stated that all'the muai in the possession 
of múafidars will continue to be muaji with- 
out any interference on the part of ‘the 
zehinlars. At ‘that period in 840 the 
record was-that the -corresponding number 

which is Ne, 406 was the muaf of Bhikhari 


‘oie 


Batfar osh. This word corresponds to 
“bhat,” that is, bard, and the claim of the 
plaintiffs is that the mugfi was granted to 
the family bard in service tenure. The 
settlement of 1580, recorded the plot, then 
No. 911, as muafi khidmati of Kashi Rai 
and Bhikhari Rai, and there was a refer- 
- ence to a case No. 786, decided on Octa- 
ber 16, 1882, in which this plot No. 91, along 
with two other plots was held to be muaf 
khidmati. In the wajib-ul-are of 1880 there 
is a reference to the word “khidmati” 
also and to this case No. 786, decided on 
October 16, 1882. The lower Appellate 
Court, therefore, had evidence on which it 
could come to the finding that the land in 
question was held on service tenure. The 
grant, therefore, did not come under s. 186, 
as that section in sub-s. (1) (c), states that 
land held for services does not come under 
that sub-section. The ‘grant on the other 
hand comes under s. 188 (1) (b), a grant 
for the purposes of some specific service, 
religious or secular, which the landlord no 
` longer requires. As the grant comes under 
that section and is not a grant coming under 
s. 185 or s. 186, the grant comes under s. 187, 
and also under s. 190, and as the grant is 
liable to have rent assessed he shall be 
deemed to have been a tenant from the date 
of the grant. As the grantee is deemed 
to be a tenant he, therefore, has not got a 
power to transfer, and the mortgage {o 
the appellants on June 28, 1893, is an invalid 
mortgage. The appellants; ‘therefore,” are in 
the position of trespassers and the "decree 
for possession from them was correct. 

The first question in the grounds of 
appeal was a technical question of proce- 
dure expressed as follows: 

“ Because the question of proprietary title þeing 
involved in the cage and the Court not having pro- 


ceeded under s. 271, Tenancy Act, the’ decree is 
ultra vires.” 


The only claim to proprietary right 
is contained in para. 11 of the written 
statement and that claim was that 
as the rent-free grant had been held for 
more than two generations by Subhag Bhat 
and his ancestors and for more than 
50 years, Subhag Bhat had, therefore, 
acquired proprietary right to "it and was 
not.an occupancy tenant. The determina- 
tion of a question of this nature under 
. 8. 186, Agra Tenancy Act, is one specially 
for the Revenue Gourt. The argument was 
made that it should have been referred to 
the Civil Court in accordance with the 
provisions of s. 271. It isto be noted that 
in s. 271,(a@) the sub-section which refers 
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to s. 44, the question is to be referred when 
the defendant pleads that he has a pro- 
prietary right. Defendants Nos. 1 to 13 
did. not plead that they had a proprietary 
right, but they pleaded that Subhag had 
acquired a proprietary right under the 
provisions apparently of s. 186 (1) (c). That 
is not a question which could have been 
referred to the Civil Ovurt, and I do not 
think that the Revenue Court made an 
error in deciding that question. The pro- 
position of the learned Counsel for the 
appellants was that assuming that the 
Revenue Court had made such an error, 
then the District Judge could not decide the 
appeal under s. 272. I shall deal with 
this question in general. The argument 
is that s. 272, Agra Tenancy Act, opens 
with the words: 

“ I£ any such question of proprietary right has been 
determined by a Revenue Court and is a matter in 


issue in appeal in the Court of the District J udge or 
the High Court, éte.” 


Learned Counsel states that these words 
only mean that the question of proprietary 
right has been determined by the Revenue 
Court in accordance with s. 271, that is, 
if the Revenue Oourt has made a reference 
to the Civil Court. Ido not find that the 
language ins. 271 supports this proposi- 
tion. Itis no doubt true that in the esr- 
responding s. 199, of Act IT of 1901, there 
was aright given tothe Revenue Court in 
sub-s. 1 (b) to determine the question of title 
itself and that right does not now appear 
in s. 271, but the language of s. 272, has 
been taken practically word for word from 
the language of s. 200, in the former Act. 
If it was intended that the alteration in the 
language of the preceding section should 
have an effect on the following section, then 
I consider that the language in the follow- 
ing section would have been altered. 

Moreover, there is a difficulty in the argu- 
ment of learned Counsel. In s. 272, the 
opening words are: 

“If any such question of proprictary right has 
been determined by a Revenye Court.’ 

Now, he states that this means “ deter- 
mined in accordance with s. 271.” But in 
s. 271, there is no provision for the deter- 
mination of such a question by a Revenue 
Court. .On the contrary in s. 271 a) it ig 
provided that the question of proprietary 
right shall be decided by the Civil Court, 
‘and in sub-s. (3), that the Revenue Court 
shall then proceed to decide the suit accept- 
ing the finding of the Civil Court on the 
issue referred “to it. The language, there- 
fore, is in s. -271, that the Civil Court shall 


deéjde the’ issue of proprietary right and 
in s. 272, the case is mentioned where the 
‘Revenue Court has decided that issue or 
question. Therefore, I hold, that in s. 272, 
the opening words do not refer to a case 
where the Revenue Court has made a 
xeference to the Civil Court, but to a case 
where it has not made such a reference, 
but has proceeded to decide the issue itself. 
` eAgainst this learned Counsel argued 
that there was no provision for such 
an, appeal lying to the District Judge 
‘except the provision in s. 271 (4), (a). This, 
however, is incorrect. In s. 242 (3), (a) 
there is a provision for an appeal to 
he District Judge where a question of 
‘proprietary right has been in issue bet- 
„ween the parties claiming such right 
inthe Court of first instance and is in 
issue in appeal. Learned Counsel objected 
that this will not apply tothe present suit 
‘as the sub-section excepts suits under 
Chap. XI. But the present plaint is not 
. brought under Chap. XI but was brought 
“under s. 44, Chap. V. It is truethat the 
. Court of first instance stated that the plaint- 
iffs might avail themselves of the provisions 
. of s, 192 but that does not alter the suit 
. into one under Chap. XI and further the 
. Suit so far asit concerns the ejectment 
of the appellants cannot be under Chap. XI, 
but must be under s. 44. For these reasons I 
consider that the decree of the lower Appel- 
“late Court is correct and I dismiss this 
. second appeal with costs. 


D < Appeal dismissed. 


JL. . ALLAHABAD HIGH COURT 
| Execution Second Civil Appeal No. 1407 
tees of 1933 
l October 30, 1934 
. . BENNET, J. 
- _. GANESH PRASAD AND ANOTHER 
> ‘o~ DEORBE-HOLDERS— APPLICANTS 
versus. À 
SA RAM KARAN SHUKLA— 
JvuDGMENT-DEBTOR— OPPOSITE-PARTy 

. , Civil Procedure Code (Act V of 1908), O. XXI rr 

11, 80 -Simple money decree—Application for execu- 
` tion—Objection by  judgment-debtor that suit on 
-~ security ‘bond given by him to decree-holder should 
. be instituted first— Objection, if maintainable, 

The decree-holder who had a simple money decree 

` against-the judgment-debtor applied under O XXI 

r. Ll, Oivil Procedure Code, for execution by attachment 
and sale of a property under O, XXI, r, 30. The 
judgment-debtor filed an objection stating that the 
$ judament-debtor bad hypothecated a certain house 

which had been attached in lieu of the amount 
‘-due to thedecree-holder by a security bond 
~and as. long as the decree-holder did not 
` filo a suit, in the Court on the basis of the ge 


e 


curity . 


bond and obtain a decree for sale and for enforce- 


ment of the hypothecation lien, the said house could 
not be sold in execution of the decree for the 
amount according to law; 

Held, that though it was open to the decree-holder 
to proceed on the security andifhe desired to do 
soit would very probably have been necessary for 
him to proceed by a suit, yet the matter of the 
security bond was introduced merely by the 
judgment-debtor and that because there had been 
a hypothecation lien the rights ofthe decree- 
holder under his simple money decree had not 
ceased toexist and hence there was no force in the 
objection, Khair-un-nissa Bibi v. Oudh Commercial 
Bank, Fyzabad (1), distinguished. 


Ex, S. ©. A. from the decision of the Sub- 
ordinate Judge, Mirzapur, dated Septem- 
ber 22, 1933. 

Mr. Shiva Prasad Sinha, for the Appel- 
lants. 

Mr. K. N. Malaviya, 
ent. 

Judgment.—This is an execution second 
appeal by a decree-holder whose application 
forexecution has been dismissed by the 
lower Appellate Court which sustained the 
objection of the judgment-debtor. The- 
decree-holder had a simple money decree 
against the judgment-debtor dated May 
10, 1927, which had been upheld in appeal, 
the appellate order of this Court in second 
appeal being dated February 12,1931. An 
application wasmade under O. XXI, r. 11, 
for execution of the decree. The method in 
which execution was desired in column 10 
of the form states: 

“The decree-holders say that Rs, 1,693-11-6 may be 
caused tobe realised byattachment and sale of the 
property given in the inventory attached hereto.” 

This was the ordinary application for 
execution of a simple money decree by at- 


for the Respond- 


-tachment and sale of the property under 


0. KAI, 1.30. No objection was taken to 
this application as such but on April 10, 
1933, the judgment-debtor filed an objection 
stating that the judgment-debtor had 
hypothecated a certain house which had 


- been attached in lieu of the amount due to 
- the decree-holder by a security bond dated 


March 28,1928, and as long asthe decree- 
holder did not file a suit in the Court on 
the basis of the security bond and obtain a 
decree for sale and for enforcement of the 
hypothecation lien the said house could 
not be sold in execution of tbe decree for 
the amount, accordimgto law. The Court. 
of first instance held that it was the original 
decree which was under execution and there 
was no proceeding in execution for realising 
the security money, and the objection was 
dismissed. The judgment-debtor made an 
appealto thelower Appellate Court in 
which heurged thatthe amount payable 
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under the decreeof the original Court and 
costs of the Appellate Court decrees had 
merged in the security bond and that no 
amount remained outside the security bond 
which can be realised by the execution 
Court, and, therefore, it was necessary for 
a suit to be brought on the hypothecation 
bond. The lower Appellate Court framed 
an issue, 

“Whether the house could be put to sale in 


execution of the decree without the decree-holder 
obtaining a decree under O. XXXIV, r. 5, Civil 


Procedure Oode,in respect of that house by a 
Beparate suit.” 
The lower Appellate’ Court failed to 


notice in its judgment that the application 
was an ordinary application for execution 


of a simple money .decree by attachment. 


and sale and it appears to have 
persuaded itself that the applica- 
tion was one for realisation of the security 
bond. It held that a suit must be filed for 
the sale of the property mortgaged by the 
judgment-debtor and the application in 
execution was dismissed. In this Court 
learned Counsel for the judgment-debtor 
relies on the ruling of a Full Benchin 
Khair-un-nissa Bibi v. Oudh Commercial 
Bank, Fyzabad (1). In that case the ap- 
pellant sued for a declaration that he was 
not bound by the first final decreé for sale 
passed in a mortgage suit. The-suit was 
dismissed and she filed an appeal in the 
High Court and applied for an order res- 
training the respondent from executing the 
decree for sale. The Court ordered an 
additional security of Rs. 6,000 to be de- 
posited. The appeal was. dismissed by 
this Court and the respondent applied for 
the sale of the property in execution pro- 
ceedings. On p. 145* it is stated; 

‘The question to be determined is whether 
for the realisation of security given on May 14, 
1926, by Khair-un-nissa Bibi, the Oudh Commercial 
Bank should have recourse to a suit or whether 
it can executeany decree or order, and if so, what 
decree or order.” | 

It was held that the order in question was 
not executable as an order and the remedy 
of the respondent lay in the institution of a 
suit for the sale of the property mortgaged 
by the appellant. These facts show that 
the proceeding in question was quite 
different from the present execution pro- 
ceeding. Inthe Full Bench ruling there 
was no case of a decree-holder asking for 
attachment and sale in execution ofa 
simple money decree. On the contrary the 
decree-holder asked forthe enforcement of 

(1) 142 Ind. Cas. 510; 1933) A L J 142; Ind. Rul. 
(1933) All. 121; AI R 1933 All. 269; 55 A 846. 
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a hypothecation lien on immovable property 
mortgaged as security in a suit. In the - 
present case it was open to the decree- 
holder to proceed on the security and if he ' 
desired todo so if would very probably 
have been necessary for him to proceed by 
a suit. That question is not before me and 
it is not necessary forme to determine it 
under the circumstances of this particular 
case. The question which is before me is. 
whether the decree holder should be allowed 
to proceed by way-of attachment and ‘sale 
in satisfaction of a simple money decree. 
as he has applied to doin his application. 
The matter. of the security bond was in- 
troduced merely by the judgment-debtor.’ 
The objection put forward the theory that 
because there had been a hypothecation 
lien therights of the decree-holder under 
his simple money decree had ceased to 
exist. No authority has been shown by 
Jearned Counsel for the judgment debtor for 
that proposition, nor has he attempted to. 
argue the case before me on those lines. 
I consider that thereis no force in such an 
objection. Under these circumstances the 
case stands now that no other objection 
has been taken to the application for execu- 
tion. ‘The application, therefore, is one 
which ought to be granted. Accordingly I 
allow this second appeal and [ restore the 
order of the Courtof first instance dis- 
missing the objection and directing that 
execution should proceed. The decree- 
holder is allowed costs in all Courts. ` 

Learned Counsel asks for permission for 
Letters Patent Appeal, but it is not shown 
what material there is which he can lay 
before a Letters Patent Bench. The ap- 
plication is, therefore, refused. 

N. Appeal allowed. * 


PATNA HIGH COURT 
Criminal Revision Petition No. 428 of 1933 
November 14, 1933 

COURTNEY-TERRELL, C. J, AND KULWANT - 

4 SAHAY, J. 

RAMNATH RAL AND ANOTHER — 
PETITIONERS 
VETSUS 
EMPEROR— Opposite PARTY < 
Criminal Procedure Code (Act V of 1898), ss. 233, 
234, 235—Accused found in possession of quantity of 
stolen property—Retention of whole- Separte trials in 
respect of separate portion, tf can be held—Several 
articles stolen on different dates--Absence of evidence 
of separate acts of reception—Single trial under s. 411, 
Penal Code, if bad—“Transaction”™ in s, 235, Criminal 
Procedure Code—Meaning of—Penal Code (Act XLV 
of 1860), $. 411. i 
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Whero a quantity of stolen' property is found in the 
possession of an individual in circumstances which 
lead to the conclusion: that he was retaining the whole 
of such property knowing it to have been stolen there 
ennnot be separate trials in réspect of separale por- 
tions of the stolen property. 

It doesnot follow from the mere fact that the several 
articles were stolen ondifferent dates and that there 
is no evidence of separate acts of reception that the 
retention of each article on a given date is not a part 
of a single “transaction”. Consequently, the simultan- 
eous possession Of a number of bullocks at a mela 
and thé offer of them for sale is one.“transattion”™ 
and any number of separately stolen bullocks may 
be the subject of 4 single trial Emperor v. Sheo 
Charan (2), Emperor v. Biskun Singh (3), followed, 
Ram Sarup Benia v. Emperor (1), dissented from. 

‘The word “transaction” in its context in s 285, 
Criminal Procedure Code has a wider significance for 
which synonym may befound inthe word “ affair.” 

Or. R. P. against an order of the Sessions 
Judge, Shahabad, datéd August 2, 1933. 

Mr. Manohar Lai, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. | a ode 

_ Courtney-Terrell, ©. J.—This is a peti- 
tion for the revision of the judgment of a 
Court of Session rejecting an appeal from 
a Magistrate who had convicted the peti- 
tioners, Ramnath Rai and Kalpu Rai, under 
5. 41], Petal Code, for retaining four 
bulloéks knowing them to have been stolen, 
No evidence could be &dduced of the date 
when the bullocks or any one of them tame 
into the possession of the petitioners but it 
was proved that one was the property of a 
ceftain person, two others were the property 
of another person and the fourth was the 
property of a third. The owners resided 
in different districts and had reported the 
bullrcks 4s missing on different dates. ‘The 
pétitioners claimed fhe ballocks as their 
own, The facts are clear. The petitioners 
knew that the bullocks had been stolen and 
_ were ehdeavouting to sell them at the miela 
where they were apprehended on May 31, 
this year. The only point for consideration 
is the objection by the petitioners that the 
wetention of each bullock was a separate 
offence and that there should have been a 
separate trial in respect of each wr as an 
alternative, that under s. 233, Criminal Pro- 
cedure Code, separate changes should have 
been preferred and unders. 234, the number 
of offences with which the accused were 
charged should have been limited to three 
only. 

_ In support of this contention Mr. Manohar 

Lal cited the decision ih Ram Sarup Benia 

y. Emperor (1). In that casa the three 

accused ‘were charged with receiving or 

tetaining eight sets of cooking utensils 

stolen from different persons at different 
t) 9 O WN 1027; 2 Cr L J 847 
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times and on a second count with aiding 
or abetting each other in retaining such 
propérty. It was argued that the first 
and second counts were illegal. There was 
no evidence of separate receiving and the 
Court overruled the contention of the Advo- 
cate General that in the matter of retaining 
there was only oné offence although there 
may have been separate offences of receiv- 
ing. The Judgés held that the distinction 
was not of importance but held that there 
was a separate offence in respect of each of 
the articles alleged to have been dishonest- 
ly retained bul that if it had been shown 
that the dishonest retention of all the 
articles was so connected as to form one 
transaction, more than three of such offences 
Gould have been charged and tried in one 
trial. They held that: 

Fhe mere fact that allthe articles bad been 
dishonestly retained on the day they were discovered 
with the accused does not constitute a single offence 
or established that several offences were committed | 
ih one and fhe same transaction.” 

An examination of ihe facts compels 
me to disagree with the conclusion quoted 
above for the police had received informa- 
tion to the effect that the accused were 
dealers in stolen property, and their estab- 
lishments were searched on a certain day 
and six cart-loads of utensils were found 
all of which had been stolen, I should 
Fave thought that this fact was enough to 
constitute a single offence of retaining and 
there was no necessity as was held by the 
Judges that a series of offencés limited to 
three should have been charged. 

It has been held in a series of cases that 
ifa quantity of stolen property is found 
in the possession of an individual in cif- 
cumstances whith lead to the conclusion 
that he was retaining the whole of such 
property knowing it to have .been stolen, 
there cannot be separate trials in respect’ 
of separate portions of the stolen property. 
This view of the law was taken in Emperor 
v. Sheo Charan 2), after a review of the 
éarlier authorities. If, however, the articlés 
were proved to have been received on differ- 
ent dates it would justify separate charges 
limited to three in respect of each act ‘of 
reception. And by this Court in Emperor 
v. Bishun Singh (3), it has been ‘held that 
it does not follow from the mere fact that 
the several articles were stolen on different 
dates and ihat there is no evidence of 
separate acts of reception, that the retention 

(2) 73 Ind, Oaa. 520; A I R 1923 All, 517; 24 Cr L J 
632: 45 A 485: 21 AL J 889. 

(3) 81 Ind. Cas 2°6;,A I R.1925 Pat, 20; £8 Gr L-J 
738: 3 Pat. 503; (1924) Pat, 126, 5 P L T 319; 
2 Pat, L R 131; Or. $ 
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of each article on a given date is not a part 
of a single “transaction.” It has been 
argued that the word “transaction ™ inas- 
much as ib implies the notion of an active 
step cannot apply to cases of retention in 
which the essence of the offence is the 
existence of a state of mind. It is perfectly 
true that considered inthe light of deriva- 
tion merely the etymological significance 
involves activity, but in its context in s. 235, 
it has a wider significance for which a 
synonym may be found in the word “affair.” 
Ifa man is found in concealed possession 
of a diamond necklace of which each 
individual diamond has been the subject 
of a separate theft and he knows that the 
diamondsjhave been stolen his dishonest. 
possession of the necklace is one “transac- 
tion” in the sense that that word is used in 
s. 235. Similarly the simultaneous posses- 
sion of a number of bullocks at a mela and 
the offer of them for sale is one “ transac- 
tion” and any number of separately stolen 
bullocks may be the subject of a single 
trial. In my opinion there is no sub- 
stance inthe point and I would dismiss 
this petition. 
Kulwant Sahay, J.—I agree. 
D. Petition dismissed. 


eed 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 603 of 1934 
November 15, 1934 
KENDALL, J. 

PAN SINGH AND OTHERS — APPELLANTS 
versus 


EMPEROR— RESPONDENT 

Penal Code(Act XLV of 1860), ss 323, 326-10), 
201, 88, 92—Devil dancers atiempiing to curea 
woman by branding her—Death due to injuries— 
Woman's husband burying her due to panic—Offences 
—Good faith of accused, if an extenuating circum- 
stance—O ffence of husband, nature of—Sentence— 
Criminal trial, 

The accused wers hillmen and three of them were 
devil dancers who attempted at one C's request 
or at any rate with his consent, to dispossess C's 
wife of a devil by applyinga hot ladle (Karchhuli) 
to her mouth and throat and to various parts of her 
‘body, with the resilt that she died, C subsequently 
became frightened and buried the body of his wife, 
and for this reason hs was convicted under 
s 291, Penal Code as well as of abetting the other 
offence : 

Held, that s. 326 and not.s. 301-A, Penal Code 
applied, that the hurt was grievous because it 
endangered life, and.it was caused voluntarily besause 
tha appellants must be held to have known that 
they wera likely to cause hurt whioh endangered 
life, that ss. 83and 92 did not apply as the woman 
did not give her consent to this abominable treat- 
ment and that the view that as the devil was in 
possession of her she could not signify consent sould 
not taken by the Court. 
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Held, also that as their ultimate motive was to 
cure the woman and that however barbarous their 
methods were, they were certainly acting in good 
faith but it would be extremely dangerous in any way 
to countenance a crime of such a heinous nature on 
the ground that it was only believed to be the means 
toan end which is worthy of praise, 

Held, further that it was possible to reduce tho 
sentence of C under s. 20l on the ground that his 
action was due to panie rather than a deliberate 
attempt to shield his confederates from punish- 
ment. 

Cr. A. from an order of the Sessions 
Judge of Kumaon, dated July 5, 1934. 

Mr. K. D. Malaviya, for the Appellants, 

The Government Pleader, for the Crown, 


Judgment. —The appellants, Pan Singb, 
and his sons, Nar Singh and Mohan Singh, 
and also Chunni, have been convicted by 
the learned Sessions Judge of Kumaon of 
offences under ss. 326 and 326-109, Indian 
Penal Code, and sentenced, the first three 
to five years’ rigorous imprisonment and 
the fourth to three years’ rigorous imprison- 
ment under those sections, and Chunni has 
alsc been sentenced to two years’ rigorous 
imprisonment under s. 201, Indian Penal 
Code. The story told by the witnesses for 
the prosecution is an unusual and painful 
one; but there is no doubt whatever, that 
it is true. It has been described in full 
by the learned Sessions Judge. The appel- 
lants are hillmen from the Almorah Dis- 
trict, and the first three are apparently what 
are called devil dancers, who attempted at 
Chunni's request, or at any rate with his 
consent, to dispossess Chunni’s wife of a 
devil by applying a hot ladle (Karchhuli) 
to her mouth and throat and to various parts 
of her body, with the result that she died. 
Chunni subsequently became frightened 
and buried the body of his wife, and for 
this reason he has been convicted under 
s.201, Indian Penal Code, as well as of 
abetting the other offence. 

Musammat Mohania, which is the name 
of the unfortunate woman, had been ill. 
So far as the oral evidence goes it only 
appears that she was suffering from a fit 
of giddiness. But Dr. Faruki, the Medical 
Officer who performed the post mortem exa- 
mination, stated in evidence that she had 
been suffering from disease of the right 
lung, probably tuberculosis, and also from 
malaria. However, that may be, Chunni— 
who had already consulted the witness 
Bhairab Dat about her called in the other 
three appellants to treat her. Betwoen them 
thev decided thit she was possessad of a 
devil, and they attempted to exorcise it by 
applying aheated ladle to her mouth, to 
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her private parts and to other parts of her 
body. She'abused them and evidently 
had the strongest objection of the treatment, 
but the appellants appeared to have believ- 
ed that though her body was her own, her 
mind was in the possession of the devil, 
and that it was the devil that was abus- 
ing them and objecting to the treat- 
ment. It -appears from the medical 
evidence that the ladle was thrust right 
into her mouth, and two of her front 
teeth were broken. Chunni did not take 
part inthe actual treatment, but he con- 
sented to it apparently in the belief that the 
devil would be exorcised. Bhairab Dat, 
the neighbour who had already been con- 
sulted by Chunni, heard cries from Chunni’s 
hut and sent his servant to see what the 
matter was, and- the servant came back 
with the news that devil dancing was 
going on and that Chunni's wife was being 
branded ‘by the appellants, Nar Singh and 
Pan Singh, while another man was helping 
to hold the woman down. Next morning 
the woman, who was still alive, sent her 
son to Bhairab Dat who went to see her, 
and she was able to tell him roughly what 
had happened. Bhairab Dat, who was ill 
himself, told Chunnito take the woman to 
hospital, but Chunni did nothing, and as 
Bhairab Dat was not able to do anything 
‘effective; the- unfortunate woman died 
without any medical help. Bhairab Dat 
subsequently discovered that the woman 
had died, an had been quietly buried, and 
he made:a report on January 22, at 4 P. m. 
` Mr. Kapil Deva Malaviya, who appeared 
‘in this Court\for the appellants, did not 
‘attempt to controvert the facts which had 
‘been found proved on behalf of the pro- 
‘secution. He argued, “however, in the 
‘first: place'that the offerice was not one that 
iwat covered by the provisions of s. 326, 
Indian Penal Code but that s, 304-A would 
Ye more appropriate, and that in any case 
the sentences were too severe as all of the 
appellants were acting in good faith, though 
in great ignorance, with the object of 
curing the woman by dispossessing her of 
the devil. ‘However ignorant the appellants 
may have been and however barbarous 
their methods, he suggested that as they had 
been in jailfor several months, the law 
would be satisfied if they were to be 
punished with the imprisonment which they 
have already undergone. - ' aa 
As regards the first part of this argu- 
ment, I think there can be no doubt that 
s. 304-A will not apply. The appellants 
were not acting rashly or negligently, but 
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deliberately. Section 326 will apply ifthe. 
appellants voluntarily caused grievous hurt- 
by means of any heated substance. I have- 
no doubt that theladle comes under the. 
category of “substance”, and ib was 
certainly heated. The hurt was grjevous 
because it endangered life, and it was 
caused voluntarily because the appellants- 
must be held to have known that they were 
likely to cause hurt which endangered life., 
Sections 88 and 92 of the Indian Penal Code 
have been referred to, but it is quite 
clear that the woman did not give her 
consent to this abominable treatment; and. 
though the appellants may have thought 
that it was impossible for her to signify. 
consent—because the devil was in possession 
of her'and they believed that it was the 
devil who was addressing them that is not a 
view which can be taken by the Court. 
The argument that has somewhat appealed. 
tome is that their altimate motive was 
to cure the woman, and that however 
barbarous their methods were, they were 
certainly acting in good faith. I have, 
therefore, taken time to consider whether. 
for these considerations the sentences 
inflicted by the learned Sessions Judge 
ought to be reduced. I have nol seen any 
precedent that can be of any great use, 
though the instances of satti which are 
occasionally still brought to light are to 
some extent analogous. Those who take 
part in a satti, however, do not do so with 
the motive of saving mortal life, and 
the appellants may therefore claim more 
consideration than the abettors a of sait. 
On the other hand, it would be extremely 
dangerous in any. way to countenance 
a- crime of such a heinous nature on the 
ground that it was only believed to be 
the means to an end which is worthy of 
praise. If the offence had been commit- 
ted with a motive that was ultimately 
criminal for instance, in the course of a 
dacoity, the suitable punishment would un” 
doubtedly have been transportation for life, 
and I donot think that the Judge has erred 
on the side of severity in inflicting half the 
maximum penalty under s. 326. Ib is possible, 
however, to reduce the sentence of Chunni 
under s. 201 of the Indian Penal Code on the 
ground that his action appears to have been 
due to panicrather than a deliberate attempt 
to shield his confederates from punishment. 
I must, therefore, uphold the convictions 
and sentence under ss. 326 and 326-109, 
Indian Penal Code and only allow the 
appeal to this extent that the sentence of 
Chunni under s. 201, Indian Penal Code is 
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reduced from two years’ to ‘one year’s 
rigorous imprisonment.. 
N. Appeal partly allowed. 





NAGPUR JUDICIAL COMMIS- 
o. SIONER’S COURT 
_ Criminal Revision Application No. 246 of 


August 20, 1934 
To GrorR, À. J. O. 
JAGANNATH SINGH—Accuszp— 
APPLIOANT 
VETSUS : 
EMPEROR—Obpposits Party 

Criminal Procedure Code (Act V of .898), ss. 242, 
535, 537—Compliance—Record, if necessary— Cattle 
Trespass Act (I of 1871), ss 10, 22—Right of seizure, 
af extends to chasing cattle even outside field tres- 
passed, 
_ Section 242, Criminal Procedure Code does not say 
that the Magistrate shall make arecord of what he 
stated to the accused in explaining the offence, 
It is sufficient if the proceedings show that he 
had orally explained to the accused what the 
_offence was, and asked him to show cause. Lahani 
v., Khushal (1), referred to 

Although the right of capture of the cattle would 
not extend to following them to their sheds and 
seizing them there, yetifthe owner of a field at- 
tempts to seize them while actually trespassing, he 
is within his rightsin capturing them before they 
have definitely made their escape from the spot, even 
though they were not actually inside the field when 
captured, Waryami v. Emperor (3), relied on, 
Bhagwant Rao v. Champat Rao (2), distinguished 


from. 

Cr. R. App. from an order of the 
First Class Magistrate, Raipur dated 
May 5, 1934. 


Mr. G. R. Pradhan, for the Applicant. 
Order.—This applicant was, under s. 22, 
Cattle Trespass Act, ordered to pay Rs. 39 
compensation for an illegal seizure of 
cattle and the order was confirmed in 
appeal hya First Class Magistrate with 
appellate powers. The first ground taken 
was that the lower Court did not comply 
with s. 242, Criminal Procedure Code: On 
examining the record I find that all 
necessary compliance was made. The 
order sheet dated February 15, 1934, 
records: “Particulars of the offence 
explained to the accused. They plead not 
guilty.” Section 242 does not say that 
the Magistrate shall make a record of 
what be stated to the accused in explain- 
ing the offence. It is sufficient if the 
proceedings show that he had orally ex- 
plained to the accussd what the offence 
was, and asked him to show cause. In 
Lahani v. Khushal (1), there was no note 
(1)1 140 Ind. Cas. 113; A IR 1932 Nag, 127; 28 N 
L R 163; (1932) Cr, Cas, 678; Ind. Rul. (1932) Nag 
` 134; 33 Or. L J 938, 
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on the record that this was done, but 
the learned Judicial Commissioner pointed 
out that s. 242 does not expressly state 
that such a note should be made and 
added that if there was an irregu- 
larity, it would be cured by ss. 535 and 
537, Criminal Procedure Code. In the 
present case there was not even such an 
irregularity to be cured. ; 

The fourth ground of the revision ap- 
plication, however, deserves serious atten- 
tion. It -is that the cattle were rightly 
seized as they had trespassed into the 
applicant's field. Now the findings of the 
lower Courts are that the cattle had 
been grazing in the applicant’s crops 
and they were actually seized when they 
had passed on to the padia land adjoin- 
ing. It is held, therefore, that they were 
not liable to be seized’ because at the 
time of their seizure they were neither 
trespassing on the land of the appellant's 
master nor were they doing any damage 
to the arhar crops. Section 10, Cattle 
Trespass Act, does use the word “trespass- 
ing” but we have to see whether the word 
should be so restricted as to put an end to 
the right of seizure as soon as cattle actually 
step outside the boundary of a field. Sup- 
pose I see a cow grazing in my field and 
I move towards it in order to impound 
it, am I acting illegally because it runs 
away and I do not catch it until it has 
gone just a few yards beyond my field? 
I think that would be an unnatural 
straining of the meaning of the 
expression. No doubt the right of 
capture of the cattle would not extend to 
following them to their sheds and seizing 
them there; but if the owner of a field 
attempts to seize them while actually 
trespassing, I think heis within his rights 
jn capturing them before they have de- 
finitely made their escape from the spot, 
even though they were not actually inside 
the field when captured, 


In Bhagwant Rao v. Champat Rao (2), 
it was held that the right to take hold of 
cattle trespassing on land subsists only 
while the cattle are on the land and that 
it does not continue after the cattle had 
left the land. But that case is easily 
distinguishable as the facts in it were that 
no nolice was taken of the trespass at 
the time, and it was only afterwards that 
the owner went to the cattle-shed and took 
them away from there. In Waryami v. 


(2) 81 Ind, Cas. 716; AT R1995 Nag. 50; 25 Or, L 
J 1004, 
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Emperor (3), the facts were practically on 
all fours with the present case. An attempt 
was made to seize cattle grazing in a 
maize field, but they ran away and were 
chased and captured; it was held that the 
mere fact that the cattle had left the 
land before they could be seized did not 
put an end to the right of seizure con- 
ferred by s. 10, Cattle Trespass Act. I 
respectfully agree with this latter view 
and hold that the seizure in the present 
case was legal. The revision application 
is therefore allowed. The order of the 
first Court is set aside and the compensa- 
tion if paid will be refunded. 
D. Application allowed. 

say Ind, Cas. 463; A I K 1928 Lah, 692; 30 Cr 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 193 
of 1934 
October 25, 1934 
BAJPAT, J. 
BENI—APPLICANT 


VETSUS 
EMPEROR Turoven YASIN—OPPOSITE 


Party 

Civil Procedure Code (Act V of 1¢08), O. KAI, 
rr. 24, 44- Warrant of attachment not signed by Court 
—Attachment, if legal—Removing of produce, if an 
offence—Penal Code (Act XLV of 1860), s. 379 — 
Bona fide assertion of title to crops attached—Remov- 
ing of crops, whether fraudulent. 

Under O. XXI,r. 24, Civil Procedure Code every 
process issued bya Court for the execution of the 
decree should bear datethe day on which it is issued 
and should be signed by the Judge or such officer 
asthe Court may appoint in this behalf and should 
be sealed with the seal of the Court and delivered 
to the proper officer to be executed. Where therefore 
the warrants are not signed by the Court 
and do mot bear the seal of the Court, the attach- 
ment is illegal and if the procedure preserihed 
by O. XXI,x. 44, Oivil Procedure Code is not fol- 
‘lowed, the produce attached cannot be deemed to 
have passed from the possession of the judgment- 
debtor into-the possession of the Court, and if 
therefore the crops aro removed with the consent 
of the judgment-debtor the person removing the 
crops cannot be.saidito be guilty of theft, Ram 
Sakhal Singh v, Emperor (Ù, Ram Dayal v Maktab 
Singh (2), Khadir Bux v. Emperor (3) and Badri 
Gope v. Emperor (4), relied on. 

Ifa person in assertion of a bona fide title accruing 
‘before the attachment remove the crops, he cannot 
be said to be acting dishonestly or fraudulently. 

Cr. R. App. from an order of the Addi- 
tional Sessions.Judge, Pilibhit, dated Janu- 
ary 5, 1934. 8 

Mr..G. S. Pathak, for the Applicant. 

Mr. S. B. Johari (for whom Mr. Man 
Singh), for the Opposite Party. 

"The Assistant Government Advocate, for 
the Crown. 
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Judgment. —This case was heard by 
me on August 6, 1934, when I directed that 
the amin of the Civil Court should be exa- 
mined and his evidence tested carefully 
by the execution record of case No. 67 of 
1933 of the Court of Judge, Small Causes, 
at Pilibhit. The amin was examined and 
cross-examined and his evidence has been 
certified to this Court along with a nole 
by the Judge. 


The facts of the case might be stated ` 


briefly once more. On March 24, 1933, the 
amin of the Civil Court went to attach 
certain crops belonging to Bhaggi in exe- 
cution of a decree obtained by Jagmohan 
Lal. It is said that the crops were at- 
tached and entrusted to a custodian. Some 
days afterwards, that is, on April 2, 1933, 
Beni, the applicant before me, removed the 
erops in spite of a remonstrance by the sapur- 
dar. Upon these facts Beni was convicted of 
an offence under s. 379, Indian Penal Code, 
and sentenced to pay a fine of Rs. 50. 

The contention of the applicant before 
meas well as before the Courts below was 
that the attachment was illegal and conse- 
quently there could be no theft if the ap- 
plicant removed the crops. Reliance was 
placed on the case of Ram Sakhal Singh v. 
Emperor (1) in which Niamat-ullah, J., 
held that where attachment of movable 
crops is made merely by beat of drum and 
the procedure prescribed by O. XXI, r, 44, 
Civil Procedure Cede, is not followed, the 
produce cannot be deemed to have passed 
from the possession of the judgment-debtor 
into the possession of the Court, and if 
therefore, the erops are removed with the 
consent of the judgment-debtor the per- 
son removing the crops cannot be said to 
be guilty of theft. The argument of the 
applicant is that the procedure prescribed 
by O. XXI, r. 44, Civil Procedure Code, 
was not followed in the present case. As 
there was same controversy on this point 
avhen the.aase was heard by me on the last 
occasion and as the evidence of the amin 
was not full, I considered it desirable to 
have the amin oxamined afresh. He now 
says that he received one -warrant of at- 
tachment from the Court and he prepared 
two copies of the warrant. himself and af- 
fixed one such copy on the land where the 
crop was grown and another copy on the 
outer door of the residential house of the 
judgment-debtor. He admits that the 
copies of the warrant -of attachment were 
not sent to him :by-the Court but that he 

(1) 129 Ind. Cas. 715; A I R 1931 All. 142; 32 Or. L 
J 437; Ind. Rul, (1931) All, 203, | 


` 
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himself prepared the copies of the warrants. 
The learned Judge before whom the amin 
was examined has appended a note, from 
which it would appear that, he felt some 
difficulty in accepting the evidence of the 
amin. I have similar difficulty myself, 
but even ifit be asstimed that the amin 
is speaking the truth, I agree with the ap- 
plicant’s Counsel that the formalities pres- 
cribed by O. XXI, r. 44, Civil Procedure 
Code, have not beén complied with. There 
was no warrant for the preparation of the 
copies by the amin. Under O. XXI, r. 24, 
Civil Procedure Code, every process issued 
by a Court for the execution of the decree 
shall bear date the day òn which it is issue- 
ed and shall be signed by the Judge or 
such Officer as the Court may appoint in 
this behalf and shall be sealed with the 
seal of the Court and delivered to the pro- 
per officer to be executed. The copies that 
were prepared by the amin might have 
borne daté the day on whichit was issued 
but they were not signed by the Judge and 
they were not sealed with the seal of the 
Court. The amin's evidence makes this 
clear. He says that the warrants were not 
sent to him by the Court and that he 


himself prepared the copies of the 
“Warrants. It is, therefore, obvious that 
the copies were signed by the 


amin and did not bear the seal of the 
Court. As pointed out by me in my former 
order their Lordships of the Privy Council 
have said that no property can be ‘declared 
to be attached unless first the order of 
attachment has been issued and secondly 
in execution of that order the other things 
prescribed by the rules in the Code have 
been done. ‘Che Code prescribes under 
O. XXI, r, 24 for the processes to be signed 
by the Judge or stich Officer as the Court 
may appoint in this behalf and for the 
processes to be sealed with the seal of the 
Court, It is doubtful if the amin can be 
de@med to ‘be an officer appointed by the 
Court in this behalf and ‘had the power to 
sign the process. In Ram Dayal v, Mahtab 
Singh (2) their Lordships of the Privy 
Council intimated that the judgment of the 
Calcutta High Court ‘was correct. In ‘that 
tase Oldfield, J., had observed that: 

“the fact'that the order of attachmerit and notices 
of sale were not issued ‘under the signature of the 
dudge but of the Munsarim as though emanating 
from him constituted serious illegalities of proce- 
dure, Orders so issued could properly speaking have 
no legal efféct since s, 222 of Act VIII of 1859 're- 
quires that the warrants for execution shall be 
signed'by the Judge and the Munsarim had no power 


(2) 7A 56, 


‘alleged attachment 
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to sign them having regard to his duties as declared 
in s. 24 of Act HI of 1873 (Civil Courts Act)” 

Straight, J., concurred with this view and 
held that the language of s. 222 of Act VIII 
of 1859 is plain and positive and it was 
impossible to hold that the order directing 
attachment was not a warrant within 
the meaning of that section. It is true 
that their Lordships were discussing the 
illegality contained in the warrant of 
attachment and the notices of sale 
issued by the Court itself and not the 
illegality in the warrants that had to be 
attached on the land and on the residential 
house, but that to my mind makes no 
difference, because all these warrants are 
processes that have to be issued by the 
Court. Section 222 of Act VIII of 1859 
is the same as O. XXI, r, 44 in several 
material particulars. In Khadir Bug 
v. Emperor, 49 Ind. Cas. 171 (3), their 
Lerdships of the Patna High Court held 
that the injunction contained in O. XXI, 
r. 24 about the sealing of the warrant 
with the seal of the Court was mandatory 
and unless it was complied with, the 
attachment was illegal. It was also held 
that the attachment being illegal resist- 
ance to such attachment could not cone 
stitute an offence. In Badri Gope v. 
Emperor (4), it was held that if the 
writ of attachment did not bear the seal 
of the Court as required by O. XXI, 
r. 24, Civil Procedure Code, ihe defect was 
not a mere technical one, because the 
presence of the seal of the Court giving 
authority to the writ is an obviouslyimpera- 
tive safeguard and if the writ was invalid 
and resistance was made at the time of the 
attachment the person resisting would be 
free from liability as long as no excessive 
force was used. I have, therefore, come 
to the conclusion that the attachment was 
illegal and that, therefore, the property 
did not pass from the possession of the 
judgment-debtor into the possession ‘of the 
Got, and it is not the case for the 
prosecution that the removal of the crops 
was without the consent of the judgment- 
debtor. 

Indeed in this connection I have to 
notice another argument advanced ‘by 
learned Counsel fcr the applicant. It is 
said that the:applicant had purchased the 
crops on February 23, 1933, by means 
of a sale-deed about a month before the 
on March 24, 1933. 
(3) 49 Ind. Oas. 171;.3 P L J 636; 2) Or. L J 


BA 
(4) 93 Tod. Oas, 146; A I R 1926 Pat, 237; 7 PL 7.30; 
5 Pat, 216 27 Or L J 418, i 
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Whether-the sale-deed was merely a paper 
transaction or a valid transfer of title isa 
different question but there can be no doubt 
thatthe judgment-debtor was a consenting 
party tothe removalof the crops. by the 
applicant. In this connection, however, 
the contention of the applicant is that the 
Courts below have not gone into the 
question of title which they had to 
decide and reliance is placed on the case 
of Ghasi v, Emperor (5). Sen, J. while 
consiruing s. 424, Indian Penal Code 
observed that the crucial question was 
whether the alleged removal of property 
was dishonest or fraudulent and, there- 
fore, if persons claiming title toa property 
under attachment in execution of a decree 
on another remove the same, the matter 
whether such property belonged to the 
accused or not has to be determined by 
the Criminal Court before deciding upon 
conviction. The same crucial question 
for determination arises under 3/9, Indian 
Penal Code, as well. There can be no 
doubt that the Courts below have not 
decided on the question of the validity 
of- the saie-deed produced by the applicant 
but have contented themselves by saying 
that the applicant knew of the attach- 
ment when he removed the crops and he 
should have desisted from such removal 
the moment he came to know of the 
attachment, and if hefelt aggrieved, he 
should have gone to the executing Court 
to’ file objections there. The District 
Magistrate. undoubtedly is somewhat 
suspicious about the sale-deed but he 
too has not recorded any definite finding 
en:the point inasmuch as he was of the 
opinion that the matter was not of any 
importance because if the accused had 
really got’ these crops he should have 
filed ‘objections in the Civil Court in 
the course of the execution proceedings 
and had no right to take the law into 
his own’ hands. This really misses the 
erucial point, which is that ifa person 
in assertion of a bona fide title accruing 
before the attachment removes the crops 
he cannot be saidto be acting dishonestly 
or fraudulently. If, therefore, I had not 
agreed with the first contention of. the 
applicant, T would have felt it necessary 
to ask for a definite finding on this ques- 
tion of title, As it is, I am of the opinion 
that the attachment was illegal- and the 
accused cannot, therefore, be:said to have 


committed any offence, © >52 -~ 
(5) 124 Ind, Oas. 716; A I'R 1930 All. 329; Ind. Rul. 


4930) All. 572; 31 Or. LJ 711; 52-4 214, 
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. For the reasons’ given’ above I allow this 
application, set aside the conviction and 
the sentence and direct that the fine, if 
paid, be refunded. l 

D. Application allowed. 





LAHORE HIGH COURT 
First Civil Appeal No. 848 of 1933 
June 12, 1934 
DALIP SINGH AND BEOKETT, JJ. 
UTTAM DAS AND OTABRS—PRTITIONERS—. 
APPELLANTS ` 
versus 
COMMITTEE or MANAGEMENT or 
GURDWARA BHAI PHERU—OBJEOTORS 
— RESPONDENTS 

Religious Endowment— Mahant—Power to enter into 
compromise—Benefit of the estate —Testto determine 
if compromise is for the benefit of the estate—Sikh 
Gurdwara. 

A mahant can enter into a compromise creating an 
interest in the property beyond his own life-time, 
when such compromise isfor the benefit of the 
estate. 

When the terms of the compromise provided that 
the Gurdwara would receive a part of the land and 
would receive a small rent on the rest, it cannot be 
said that the compromise was one which the mahant 
might not reasonably have supposed to befor the 
benefit of the Gurdwara. The test in determining 
whether a compromise is for benefit of the estate is 
to see whether itis concluded with a view to save the 
estate from unnecessary loss. 

F. ©. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated Febru- 
ary 14, 1983. 

Messrs. Achhru Ram and Mohan Sundar 
Das, for the Appellants. 

Mr. Bhagat Singh, for the Respondents. 

Judgment.—Uttam Das and his bro- 
ther, the sons of Jawahar Das, presented 
a petition before the Sikh Gurdwaras 
Tribunal, claiming that they had a pro- 
prietary interest in certain land which 
had heen listed as the property of the 
Gurdwara Bhai Pheru. They claimed to 
have acquired this right by adverse pos- 
session. Jawahar Das is shown in the 
earlier land revenue records as holding 
the land under the Gurdwara as a, non- 
occupancy tenant; bub there is a note that 
he had been exempted from payment of 
rent on account of his religious services, 
The Gurdwara is still shown in the column 
of ownership, while the sons of Jawahar 
Das now appear in the column of tenancy. 
On the strength of these entries, the peti- 
tion was rejected. On appeal to this 
Court, the attention ofthe Tribunal was 
drawn to a compromise effected between 
the petitioners and a previous mahant on 
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February 18, 1916, in the course of pro- 
ceeedings brought ty the petitioners to 
contest a notice of ejectment. Under the 
terms of this ‘compromise, the mahant 
resumed possession of certain land on 
behalf of the Gurdwara, while the peti- 
tioners were allowed to remainin pos- 
session of the rest “as before,” paying only 
the land revenue, “as long as Gurdwara 
should last.” The proceedings were re- 
manded to the Tribunal for a decision of 
the question whether the petitioners had 
acquired the status of permanent tenants 
under the terms of this compromise. 

The Tribunal has decided this issue also 
against the petitioners, on the ground that 
the mahdnt had no power to create any 
interest in the property beyond his own 
lifetime, except for the benefit to the 
estate, and that no benefit to the estate 
has been proved. While this proposition 
is trueenough, we are doubtful whether 
it has been correctly applied to the facts 
of the present case. Ashas been frequently 
laid down, the powersof a mahantin 
respect of an endowed estate are analogous 
to those of a widow in respect of family 
property. The powers of a widow have 
been discussed by their Lordships of 
the Privy Councilin Ramsumaran Prasad 
v. Shyam Kumari (1). When an aliena- 
tion is the result of a compromise, then, 
ifthe compromise is reasonable and for 


the benefit of the estate, it may fall within’ 


the power of the widow, either as being 
an alienation which is to be deemed to 
be by necessity, or as being ina parallel 
position to an alienation induced by 
necessity. The benefit accruing to the 
estate in the course of litigation cannot 
be judged merely by balancing the re- 
sults of the bargain as in the case ofa 
voluntary alienation, In the proceedings 
of 1916, the petitioners had definitely 
challenged their right to ejectment. 
Although they were still shown in the 
Revenue Records as uon-occupancy tenants, 
they had not been paying any rent over 
a large number of years, andit was not 
possible at the time to say what would have 
been the final result of the litigation. 
In these circumstances, when the terms 
of the compromise provided that the Gurd- 
wara would receive a part of the land 
and would receive a small rent on the rest, 
it cannot be said that the compromise 


‘(1) 69 Ind. Cas, 71; AIR 1922 P O 356; 49 I A 342; 
1 Pat. 741; 31M L T200; 3 PLT 794; 16 L W 956; 
21 ALJ 18:90 & AL R175; 27 OWN 269; 370 
7 L J 356; 44 M LJ 751; 25; Bom. L R 634 (P 0). 
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was one which the mahant might not 
reasonably have supposed to be for the 
benefit of the Gurdwara. In litigations of 
this kind, a mahant is entitled to represent 
and the 
test is not whether the terms of the com- 
promise represent-the best possible bargain 
which he might have obtained, or whether. 
he might conceivably have obtained more, 
by pursuing: the litigation to an end, 
but whether the compromise was in fact 
concluded with the object of saving 
the estate from unnecessary loss. In the 
present instance, we are of opinion that 
the mahant was entitled to represent the 
Gurdwara, that he did so in good faith 
and that the compromise would be bind- 
ing on the Gurdwara, for what it is 
worth. | 
There is, however, a second question. It 
is urged on behalf of the Gurdwara that, 
even if “the compromise is said to be 
binding, it cannot be taken as entitling 
the petitioners to any present interest in 
the disputed land. A similar compromise 
from Bhai Pheru came up for considera- 
tion in Gian Das v. Shiromani Gurdwara 
Parbandhak Committee, G. A. No. 1584 of 
1930, when it was held that the peti- 
tioners had previously been cultivating the 
land of the Gurdwara rent free in return 
for religious services and that the effect 
of the compromise .was to do nothing more 
than confirm the previous state of affairs. 
In 1920, an application was made for can- 
celling the mutation entries which had 
been madeas a result of the compromise 
now in question. Uttam Das then stated 
(Ex. O-2) that he and his brothers were 
occupying the land as  non-occupancy 
tenants and they had been exempted from 
payment of rent in lieu of services rendered 
to the langar. He further stated quite 
definitely that no property belonging to 
the Gurdwara had been entered in their 
names, and that the only mutation was 
in respect of the rent which they were 
called upon to pay. If the compromise is 
read in the light of this statement, there 
can be no possible doubt that the words 
“as before’ were intended merely tocon- 
firm the state of affairs by which the 
petitioners were occupying the land as 
assistants of the temple, rendering services 
instead of paying rent. This claim was 
not put forward in the present petition, 
for Uttam Das has not madeit quite clear 
that he and his brother aie no longer 
rendering any services to the Gurdwara,’ 
but have broken off their connection, and 
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are Claiming the land of the proprietors in 
their cwn iight. In the face ofthis stale- 
ment, the petitioners cannot possibly iely 
wpon the position which they previously 
cecupied as aesistanis of the temple, ce- 
cupyingthe land rent free in return for 
religious services. For there reasons, we 
confiım ike decision of the Tribunal and 
dismissihe appeal with costs. 

N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Oivil Revision Application No. 386 


of 1933 
November 13, 1933 
KENDALL, J. 
MADAN MOHAN GARG—APPLICANT 
versus 


Bohra RAM LAL—Opposite Parry 

Contract Act (IX of 1872),s, 74—Tenant occupying 
at monthly rent—Owner serving notice to vacate or pay 
. enhanced rent on ground of general rise in rent in 
locality— Tenant informing to vacate by certain date 
without making mention of rent—Tenant not vacating 
but.continuing for three more months—Owner, if entiil- 
ed to enhanced rent—Interest, if can be given— Case, if 
falls under s. 744—Transfer of Property Act (1V of 
1882), s. 108-—-Civil Procedure Code (Act V of 1908), 
& ae VIII, r. 6—Court-fees on legal and equitable 
set-off. 

The defendant occupied some premises owned by 
the plaintiff at the rate of Rs. 55 per mensem. ‘There 
was a lease terminable by a -month's notice. Sub- 
sequently the defendant obtained scme additional 
premises at an additional rent of Rs. 25 per mensem, 
There wasa rise in rentalsin the neighbourhood 
with the result that.on August 24, 1931,the plaintiff 
sent a notico to the defendant giving him the 
alternativo of quitting the premises,7. e., both sets 
of premises, by September 27, 1931, or,yif he failed 
to give up possession of continuing his occupation 
at a rental of Rs. 125 per mensem for both premises, 
“asrents had risen very high.” The defendant sent 
areply on October 20,1931 to the effect that he 
would leave the premises cn November |, 1081, but 
he made no reference to the proposal to increase the 
rent. The defendantactually vacated the place on 
December 25, 1t3l and the plaintiff sued in 
7 anuary 1932 for arrears of rent for three months at 

8. : 

Held, that 8.74, Contract Act, did not apply as the 
defendant did not breaka contract and his liability 
therefore was not one for damages for breach of 
contract, When the tenant refused to vacate and: 
remained in posseesion hemust beheld to have 
agreed by implication to hold over and to have 
accepted ihe proposal to pay rent atthe enhanced 
rate proposed by the landlord in his notice, and 
consequently, the plaintiff could claim rent at 
Rs, 125 per mensem. Rceberts v. Hayward (1) and 
Muhammad Noor v. Ashig Beg (2), followed, 

A legal set-off requires a court-fee becauseitisa 
claimthat might be established by a separate suit 
in which acourt-fee would have to be paid. But 
there-isno-such fee required in the cage of an equit- 
able set-off which is for an emcunt that may eqvit- 
ably be debucted from the claim of the plaintit! ulero 
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a court-fee has been paid on the gross amount. An 
equitable set-off may however only be claimed by 
the defendant for a claim arising out of the same 
transaction as the plaintiff's claim. Where therefore, 
there is an agreement between the parties that the 
value ofthe timber supplied py the tenant should 
be deducted from the rent, this agreement has'the 
effect of bringing the matter within the same 
transaction asthe suit for arrearsof rent. 


Mr. A. P. Pandey, for the Appplicant. 
Mr. S. N. Seth, for the Opposite Party. 


Order.—This is an application for the 
revision of a decree and order of the Judge 
of the Small -Cause Court of Agra decreeing 
the plaintiff's suit in part. Mr. Pandey has 
argued the case forthe plaintiff-applicant 
on the legal ground that in the circum- 
stances of this particular case the Court 
could not assess the damages, which were 
payable to the plaintiff as compensation 
forthe use and occupation of some pre- 
mises but was bound to allow the plaintiff 
the compensation which he demanded. 
As the facts are not given fully in the 
judgment”. “of the trial Court, it is 
necessary ,, to set them forth at some ` 
length. l : 

The defendant occupied some premises 
owned by the  plaintiff-applicant at the 
rate of Rs. 55 per mensem. There was a 
lease which is admitted to have beena 
legal lease teiminable by a month’s-no- 
tice. Subsequently the defendant obtained 
some additional premises at an additional 
rent of Rs. 25 per mensem. The defend- 
ant is a timber merchant and it appears 
that there was a rise in rentals ‘in the 
neighbourhood,in which the-premises stand, 
with the result that on August 24, 1931, 
the plaintiff sent a notice to the defendant 
giving him the alternative of quitting the 
premises, i.e. both sets of premises, by 
September 27, 1931, or, if he failed to give 
up possession, of continuing his occupation 
at a rental of Rs. 125 per mensem for 
both premises, “as rents had risen very 
high.” The defendant sent a reply on 
October 20, 1931 to the effect that he would 
leave the premises on November 1, 1931, but 
he made no reference tothe proposal to 
increase the rent. The defendant actually 
vacated the place on December 25, 1931, 
as‘ the trial Court has found, and the 
plaintiff sued in January 1932 for arrears of 
rent for several months. As regards the 
earlier period during which the rent was 
Re, 80 per mensem there is now no question 
before me. What I have . to consider is 
whether the plaintiff-applicant was entitled 
toclaim rent with effect from Septem- 
ber 27,1931 at the rate of Rs, 125 per 
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mensem. . Thé trial Court 
‘damages at the rate of Rs. 90 per mensem 
-for-the 3+ months-in dispute, apparently 
because it consideréd that s. 74, Contract 
Act, applied to the case, and this is the 
main -bone of contention ab the. present 
stage. In his notice the plaintiff had given 
the defendant the alternative of quitting on 
September 27, 1931, or of staying on at the 
rental of Rs. 125 per mensem, and his case 
was that as the defendant had failed to 
give up possession on the date named, he 
must be held.to have agreed tọ pay rent at 
the rate named by: the plaintiff. It does 
not appear that the defendant broke any 
contract when he failed to giveup posses- 
sion. He was underan obligation under 
s. 108 (q), Transfer of Property Act, to put 
the lessor into possession of the property 
on the determination of the lease, and 
there is no doubt thatthe lease determin- 
ed on. September 27, 1931, which was the 
date named in the notice, and which 
the trial Court has found to be the date 
of the determination of the lease. On what 
terms then did the defendant continue in 
possession of the premises? There was 
no renewed lease, nor does he appear to have 
been holding over under s. 116, Transfer 
of Property Act, because the plaintiff did 
not accept rent from him though it may 
be argued, and has been argued by Mr. 
Panday, that he did “otherwise assent to 
the defendant’s: continuing in possession” 
within the meaning of- that section. If 
he was holding over, the old lease would 
no doubt be renewed, but Mr, Panday’s 
argument is that owing to the termsof a 
suggested renewal of the lease having 
been named in the notice, it must be 
‘deemed that the defendant accepted the 
offer made, so that even if he is to be con- 
sidered as a tenant ‘holding over, and not 
a trespasser, he becomes liable: to pay 
the rent’ claimed. by the plaintiff. Inthe 
alternative however -and even if he is 
considered as virtually a trespasser after 
the termination of the lease, there is some 
authority for holding that heisliable. I 
have been referred to an English case: 
Róberts v. Hayward (1), in which the facts 
are very similar. The Ohief Justice re- 
marked: : 

“The tenancy under the agreement expired ab 
Midsummer, 18°6. Immediately after that time, the 
plaintiff was a trespasser; but the landlord was not 
obliged to treat him as such, but might make 
proposals to him, to renew the relation of landlord 


and tenant between them. This he did, and the 
plaintiff did not say, ‘I will go out directly,’ His 


(1) (1828) 3 Oar. & P 432; 33 R R 683, 
153-55 & 56 
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silence on the subject is tantamount to his saying 
‘I will continue in onthe terms of your proposal.” 

In the casé of Muhammad Neor v. Ashiq 
Beg (2) in somewhat analogous circums- 
tances, the Bench of the Chief Court held 
that where enhanced rate of rentis pro- 
posed by a landlord, and the tenant con- 
tinues to occupy the leasehold property 
without any protest as to the proposed 
enhancement of rent, the latter should 
be deemed to have accepted the pro- 
posal; but when the tenant protests against 
such enhancement and the landlord does 
not take ejectment proceedings, he is not 
entitled to claim rentat the enhanced rate. 
It will be observed in the present case 
that the landlord did propose enhanced 
rent at a stated rate and the defendant 
did not protest but announced his in- 
tention of vacating by a particular date 
which however he did not do. It has been 
argued by Mr. S. N. Seth on behalf of the 
opposite party that the plaintiff's case 
throughout was that the defendant was a 
trespasser and that there was no issue 
on the question of whether he was a tenant 
or not. If such an issue had been framed, 
it is argued, the defendant would have 
been able to prove that being a timber 
merchant it was not possible for him to 
vacate the premises at such short notice. 
For this reason indeed he would distinguish 
the present case from the one which came 
before the Oudh Chief Court, where the 
tenant had been holding over for a con- 
siderable period. The distinction however 
appears to me to be in degree but not 
in kind. Nor was the defendant really 
prejudiced by the absence of an issue as 
to the existence of a tenancy. Whether 
he was a tenantor a trespasser he could 
only claim one month's notice, which he 
received; and if it was not sufficient to 
enable him to vacate the premises he had 
only himself to blame. 

It seems to me that the decision of 
the trial Court, which appears to be based 
ons. 74, Contract Act, is wrong for the 
reason given, viz., that the defendant did 
not break a contract, aod his liability 
therefore, is not one for damages for 
breach of contract that has to be assessed 
by the Court in spite of the fact that a 
sum has been named by the injured 
party. No provision of any Indian law 
has been shown to me that covers the 
entire circumstances of the case and I 
think that I am justified in following the 
English decision which is based on the 

(2: 145 Ind. Oas, 647; A I R 1933 Oudh 465; 6 R Q 
56; 10 O W N 1020, 
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Common Law of England. The defend- 
ant may have been technically a trespasser, 
but- his position really was different from 
that of a traspasser who has’ no contract 
with the landlord. The tenancy was, so to 
speak, in a state of suspended animation, 
and the landlord in euch circumstances 
was not in a position to know exactly 
what his rights and liabilities were. When 
the tenant refused to vacate and remained 
in possession he must be held to have agreed 
by implication to hold over and to have 
accepted the proposal to pay rent at the 
enhanced rate proposed by ihe landlord 
in his notice, and I, therefore, fnd that 
the amount of the decree given to the 
plaintiff ought to be increased by Rs. 109 
at the rate of Rs. 35per mensem forthe 
three months. 

Two minor points have been argued on 
behalf of the applicant. The trial Court 
- has refused to allow interest on the sum 
decreed for arrears of rent. No reason has 
been given by the trial Court. It is not 
argued that there was any contract to pay 
interest, but where interest has been al- 
lowed by the Courts as damages by way of 
compensation it has, I think, invariably 
by usage. Ithas not been proved inthe 
present case that there is any usage by 
which interest is allowed for arrears of 
rent, and it has been pointed out that 
the receipts on the record show that in the 
past no interest had been paid or demand- 
ed for arrears of rent. The trial Court 
was, therefore, justified in refusing interest. 

The defendant claimed a set-off which 
the Court has allowed. This was for the 
value of the timber supplied by the defend- 
ant to the plaintiff, and it was claimed 
as a legal set-off under O. VIII, r. 6. It is 
pointed out that no court-fee was paid and 
therefore, no legal set-off should have been 
allowed. If, however, the set-off could be 
claimed as an equitable set-off, there is no 
reason why the Court should not have 
allowed it without payment ofa court-fee. 
A legal set-off requires a court-fee because 
it is a claim that might be established 
by a separate suit in which a court-fee 
would have to be paid. But there is no 
such fee required in the case of an 
equitable set-off which is fcr an amount 
that may equitably be deducted from the 
claim of the plaintiff where a court-fee has 
been paid onthe gross amount. An equita- 
ble set-off may however only be claimed 
by the defendant for a claim arising out 
of the sale transaction as the plaintiffs 
claim. In the present case it has been 
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proved by the defendant's evidence that 
there was an agreement between the par- 
ties that the value of the timber should 
. be deducted from: the rent, and, in my 
opinion, this agreement has the:effect of 
bringing the matter within the same tran- 
saction asthe suit for arrears of rent. 

I donot think, therefore, that the trial 
Court has acted illegally in disallowing 
interest or in allowing the set-off. On the 
first point argued, however, I consider that 
the applicant is entitled to succeed, and 1 
therefore, allow the application to this ex- 
tent and modify the decree-and order of 
the trial Court by directing that an ad- 
ditional sum of Rs.. 105 be decreed to the 
plaintiff. The plaintiff is also entitled to 
pending and future interest which for 
some reason or other the trial Court has 
disallowed. Parties will receive and pay 
costs, in proportion to their success or 
failure. 

D. Decree and order modified.. - 





LAHORE HIGH COURT 
Criminal Appeal No. 121 of 1934 
April 4, 1934 
Din Musamap, J. 
BAKHSHU AND OTHERS— AccosED— 
APPELLANTS 
versus 
EMPEROR-— RESPONDENT | 
Criminal Procedure Code (Act V of 1898), s, 565— 
Order under, cannot be passed -against a first 
offender. ; 
No order under s. 565,Criminal Procedure Code, 


for police surveillance can be passed against a first 
offender. 5 


App. from an order of the Sub-Divi- 
sional Magistrate with enhanced powers 
under s. 30 of the Criminal Procedure Code, 
Pakpattan, dated December 18, 1933. 

Mr. Saunders, for the Appellants. 

Judgment.— Bakhshu, Saddu and Lalu 
appellants, have been convicted under 
s. 457, Indian Peral Code by the Sub- 
Divisional Magistrate at Pakpattan exer- 
cising enhanced powers under s. 30 of the 
Code of Criminal Procedure for breaking 
into the shop of Salamat Rai on the night 
of September 18, 1933. Bakhshu and Saddu 
being previous convicts have been given 
enhanced sentences under s. 75, Indian 
Penal Code, and all the three appellants 
have also been ordered under s. 565, 
Criminal Procedure Code, to remain under 
Police surveillance for a period of three 
years after their release from jail. They 
have appealed through Mr. Saunders who 





1935 


has very properly not argued the case 
on merits but has confined himself to the 
question of sentence only. Saddu appel- 
lant was caught red-handed when he was 
leaving the shop and his companions 
Bakhshu and Laluwere arrested by Qutab 
Din (P. W. No, 2) along with the stolen pro- 
perty while he was on patrol duty. Their 
guilt, therefore, stands established beyond 
any manner of doubt. 

Bakhshu had two previous convictions 
standing against him unders, 379, Indian 
Penal Code and s. 457, Indian Penal Code, 
respectively, the last sentence being that 
of two years’ rigorous imprisonment. 
Sadduhas only one previous conviction 
standing against him under s, 879, Indian 
Penal Code, and has served a sentence of 
one year's rigorous imprisonment only on 
that account. In these circumstances I 
think the ends of justice will be amply met 
in their case ifthe sentence of Bakhshu is 
reduced to four years’ rigorous imprisonment 
and that of Saddu to two years’ rigorous 
imprisonment, respectively. I reduce 
their sentences accordingly. 

Lalu, however,is a first offender and 
should not have been given a sentence 
of, three years’ rigorous imprisonment at 
the very start. I reduce his sentence to 
one year’s rigorous imprisonment. 

I maintain the order under s. 565, Ori- 
minal Procedure Code, against Bakhshu and 
Saddu but although this point hasnot been 
argued at the Bar, I am compelled to cancel 
this order against Lalu as he was nota 
previous convict and consequently no order 
under s. .565, Criminal Procedure Code, 
could be passed against him. With this 
modification I maintain the conviction of 
all the appellants and reject their appeal. 

N. Appeal rejected. 


_NAGPUR JUDICIAL. COMMISSIONER'S 
A COURT 


Second Civil Appeal No. 189 of 1931 
July 6, 1934 
GRUER, A. J. C. 
Musammat KASHIBAI—P)arntirs— 
APPELLANT 
versus 
SANDOO AND oTaERS—DEFENDANTS— 
_ RESPONDENTS 
Merger—Widow whois ownerof malik makbuza 
muafidar rights, selling fields to occupancy tenant there- 


r of—No overt actor declaration by tenant to retain 


occupancy rights —Merger, if prevented on account of 
vendor being widow— Hindu Law—Widow. 
Where a widow who is for the time being owner 


KASHIBAL vi BANDOO 
‘ofthe malik makbuza muafidar sarkar rights of th® 
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fields, sells the fields to occupancy tenants thereof, th® 
general rule is that merger would occur in absence o 
ao overt act or declaration on the part of the ven- 
dees that they intended to retain occupancy rights. 
The mere fact that the transaction in suit is voidable 
does notin law detract from the title conferred by the 
widow, Merger is not, therefore, prevented by the 
mere fact that the vendor is awoman, Kisan v. 
Manwar Sahib (1), not followed, Kashi v, Durga (3), 
distinguished. 

S. C. A. against the decree of the District 
Judge, Nimar, dated January 12, 1931. 

Mr. W. R. Puranik, for the Appellant. 

Mr. M. B. Kinkhede, for the Respondents. 

dJudgment.—The facts so far as it is 
necessary to state them for the purpose of 
this appeal, are as follows: One Musam- 
mat Gangabai succeeded to the fields in 
suit as malik makbuza muafidar sarkar 
on the death of her husband Shamrao, 
These fields were being cultivated by de- 
fendants who are recorded as occupancy 
tenants. On October 31, 1920, Musammat 
Gangabai sold her malik makbuza rights 
in them to the defendants. She has since 
died and the present suit is brought for 
possession by her daughter Musammat 
Kashibai who has succeeded to the proper- 
ty as heir of her father. It has been found 
by the lower Court in the plaintiff's favour 
that the sale by Gangebai was not for 
legal necessity and is not binding on the 
reversioner. ‘The lower Court also did net 
uphold the defendants’ second plea thas 
their rights as occupancy tenants did not 
merge in those acquired by the sale but 
remained dormant and that, therefore, they 
could not be ejected. The lower Appellate 
Court upheld the first finding but not the 
second. It considered that the tenant 
right never completely merged in the sale 
and could be revived. The plaintiff's suit 
was, therefore, dismissed, it being remarked 
that no decree for a dectaration about the 
sale-deed could be given as that would 
need a separate valuation and court-fees, 
The appeliant’s Counsel refers to the general 
principle of merger in s. 111, cl. (d), 
‘Transfer of Property Act, which says: 

“A lease of immovable property determines in 
case the interests of the lessee and the lessor in the 
whole of the property become vested at the same 
time in one person in the same right,” 

Gangabai, it is said, was for the time 
being the owner of the property and trans- 
ferred by the sale-deed all the rights of 
ownership and that it is immaterial that 
the sale was voidable at the hands of the 
reversioners. Merger, it is said, depends 
on the question of intention and this is to 
be gathered from the conduct of the de- 
fendants. ‘They thought they had purchas- 


r 
+ 


| 
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ëd full righté and they got their names 


“mutated in the settlement papers: see 
Exs. P-5 to 13. There is no mention in 


` the sale-deed (Ex. P-1) of their retaining 


rights of occupancy tenants. It is only 
now that, when they are likely to be dis- 
possessed, they fall back on this plea. The 
appellant also wishes me to adopt the 
Teasoning in an unreported case of this 
Court Kisan v. Manwar Sahib (1). The 
lower Appellate Court has discussed that 
case but held it not applicable. On the 
question of the connection between merger 
and intention I am referred to Yesaji v. 
Ramkrishna (2). It might be added that a 
similar consideration arises under s. 101, 
Transfer of Property Act, in the case of 
subsequent mortgagees. That section was 


. entirely recast in 1929, and now there is a 


presumption against merger, but as for- 
merly stood, the general rule was that the 
mortgage was extinguished unless the 
mortgagee could prove that it was to his 
interest to keep it alive, and that it was his 
intention at the time of the transaction to 
do so. 

The respondent meets these arguments 
by suggesting that Musammat Gangabai’s 
position as a limited owner is of vital im- 
portance inthis case, She could only pass 
her own interest to the alienes and the 
reversionary interest remained unaffected. 
Tt is contended that there could be merger, 
only if the interest of afull owner had been 
transferred. It is further argued that, as 
the transaction was a voidable one, then the 
vendees should be entitled with the inten- 
tion, in their own interest, of keeping their 
tenancy rights alive. 

The question is not free from difficulty 
but I think that in such cases the general 
rule is that merger would occur. There is 
certainly no overt act or declaration by the 
vendess that they intended to retain occu- 
pancy rights. If they had any apprehensions 
about losing their title on the death of 
Gangabai, one would have expected them 
to make some such declaration. The mere 
fact that the transaction in suit is voidable 
did not in law detract from the title con- 
ferred by Gangahbai. The defendants re- 
mained full owners until their title was 
upset by a reversioner. If the latter had 
failed to take any action, their title waa 
good against the whole world. -I, therefore, 
do not think that merger was prevented by 
the mere fact that the vendor was a woman, 
I donot think that the case in Kisan v? 


(1) 89 Ind. Oas, 780; A I B 1925 Nag, 4084 
(A3 NL R M2 , 
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Manwar Sahib (1) is of much assistance; it 
was decided on different principles with 
reference to the possibility of encouraging 
fraud. These considerations do not apply 
to the present case and with due respect I 
would differ from the learned Additional 
Judicial Commissioner who took no account 
of the intention of the parties. To me it 
appears that these defendants by taking 
the sale thought that their title would be 
secure and threw away the tenancy just as 
much as if they had formally surrendered it, 
The case of Kashi v. Durga (3),has been relied 
on by the learned Judge of the lower Ap- 
pellate Court, but that case is easily disting- 
uishable on the ground that there was only 
a mortgage of proprietary rights and not 
a sale. It was thus easy to presume that 
tenant rightsdid not merge under the mort- 
gage. The ratio decidendtis given at p. 158*: 
“The lessor in the present.case retained the right 


of ownership when she effected the mortgage, and so 
all her interests did not vest in the lessee.” 


In the present case all the interest of the 
vendor did vest in the vendees. For these 
reasons I differ from the finding of the 
lower Appellate Court on the point of 
merger. The respondents do not oppose 
the appellant’s claim for a declaratory relief 
in case immediate possession is refused; 
but in view of my above decision that ques- 
tion does not now arise. The decree of ihe 
lower Appellate Court is, therefore, reversed 
and that of the first Court for possession 
restored. The respondents will bear costs 


‘throughout. The cross- objection is dis- 


missed as not pressed. Costs on it will be 
borne as incurred. 
D. Decree reversed. 
(3) 12 Ind. Cas 734; 7N LR 154, . 
*Page of 4 N L R—{[Ed.] 


ee, 


LAHORE HIGH COURT 
Criminal Revision Petition No, 233 
of 1934 
April 10, 1934 
ADDISON, J. 
JAHANA—AccusEp — PETITIONER 
VETSUS 
EMPEROR— RESPONDENT 
Criminal Procedure Code (Act V of 1898), s, 208— 
Provisions, if mandatory—Duty of Committing 
Magistrate to examine defence witnesses—Iailure to 
examine—Commitment should be set aside, 
Section 208, Criminal Procedure Codeis manda- 


-tory inrespect of examination of witnesses. A . 


Committing Magistrate is bound to examine the 
defence witnesses, whether or notthe examination 
will help the accused. Where this has not been 
done, the order of commitment will he set aside, 


“a. 
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Cr. Rev. P. for revision from an order of 
the Magistrate First Class, Gujrat, dated 
December 19, 1933. 

“Mr. Ghulam Mohy-ud-Din, for the Peti- 
tioner. >` 

Mr. Manohar Lal, forthe Respondent. 

Judgment.—The petitioner Jahana was 
placed before a Magistrate, Ist Class, with 
a view to his commitment to the Court of 
Session for trial for the murder of one 
Taja,an offence punishable under s. £02, 
Indian Penal Code, The trial of certain 
others alleged tohave been concerned in 
the matter has been finished and it is 
alleged that the petitioner could not be 

‘tried ab that time ashe was absconding. 
The same prosecution witnesses appeared 
before the Committing Magistrate who found 
that there wasa prima facie case for trial and 
committed the petitioner to the Court of 
Session to stand his trial. ! 

Hehas putin this petition asking this 
Court to quash the commitment on the 
ground that the Magistrate, lst Class, 
did not examine his defence witnesses. 
Section 208 of the Criminal Procedure Code 
appears to be mandatory in this respect. 
It runs: 

“The Magistrate shall proceed to hear the com- 

_ plainant and take, in manner hereinafter provided, 
all such evidence as maybe produced in support 


of the prosecution or on behalf of the accused or as 
may be called for by the Magistrate.” 


I understand that the defence of the 
petitioner is going to be an alibi and the 
question will haveto be decided whether 

_ the prosecution witnesses are telling the 
truth or whether the alibi has been esta- 
blished. That might amount to atrial of 
the whole case and only the Court of Ses- 
sions is competent to try the whole case, 
the function of the Committing Magistrate 
being merely to decide whether there is 
a prima facie case for trial. Whether or 
not, however, the examination of the peti- 
tioner’s witnesses by the Magistrate will 
help the petitioner, he is entitled under the 

~sestion quoted to have the witnesses exa- 

mined. JI must, therefore, accept the 
petition, set aside the order.of commitment, 
and remand the case to the Committing 
NAN for disposal in accordance with 
- Jaw. 


N. Petition accepted; 
Case remanded. 
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LAHORE HIGH COURT | 
First Civil Appeal No. 707 of 1934 
November 1, 1934 
Tax Onanp AND ABDUL RASHID, JJ. 
GHULAM MOHAMMAD -—DEFENDANT 
— APPELLANT 
Versus 
LAKHA SINGH- PLAINTIFF AND 
DIWAN SINGH—DgvenDant— 
RESPONDENTS 

Punjab Colonization of Government Lands ` Act 
(V of 1912), s. 19—Agreement to sell land after 
the propriety rights are conferred whether vord— 
Specific Relief Act (I of 1877), s 23 (b)—Repre- 
sentative-in-interest of party to agreement, if can 
sue for specific performance. 

Abah, 19, Punjab Colonization of Government 
Lands Act, forbids the transfer of tenancy rights by a 
Government tenant in favour of a third party without 
the sanction of the Commissioner or other officer ap- 
pointed by him. But the section has no application 
to an agreement ta sell the land after the proprietary 
rights have been conferred by Government. In such a 
case the transaction purports | to be a sale 
not in prasenti of the tenancy rights but in future, 
Hussain Khan v. Jehan Khan (1), Dalip Singh va! 
Balwant Singh (2) and Nathu v. Allah Ditta (33, 
relied on. : , 

Section 23 cl. (b) of the Specific Relief Act, 
permits the representative-in-interest ofa party ta 


an agreement to sue for its specific perform- 
ance. 

T.C. A. fromthe decree of ihe Senior 
Subordinate Judge, Montgomery, dated 


January 22, 1931. h 
Messrs. Khurshid Zaman, Mohsin Shah 
and M.M. Aslam for Sir Mohammad Iqbal, 
for the Appellant. ih 
Pandit Bishan Narainand Mr. Ajit Ram, 
for the Respondents. 


Tek Chand, J.—The facts of this case are 
set out in detailin the judgment of the 
Division Bench, dated April 14, 1930, in. 
Civil Appeal No. 14 of 1925 and it is not 
necessary torespect them here. Briefly they 
are, that Ghulam Muhammad, defendant 
No. 1, purchased at an auction sale square: 
No. 70 from Government. He deposited 
the earnest money in the Government 
Treasury, but had not the means to pay the 
balance of the purchase price, which was to 
be paid in instalments. Accordingly, on 
March 24,1916, Ghulam Muhammad enter- 
ed into an agreement (Ex. P. 1) with Diwan 
Singh, defendant No. 2, to sellthe square 
in question to him as soon as the propriet- 
ary rights were conferred on him, Diwan 
Singh undertaking to pay to Ghulam 
Muhammad the amount which the latter had 
deposited in the treasury as earnest money 
and also to pay direct into the treasury 
the remaining instalments. In pursuance 
of this agreement, Diwan Singh was put 
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in possession of the land. Diwan Singh 
‘paid some of the instalments, but before 
the entire amount had been paid, he on 
February 18, 1918, entered into a further 
agreement with Lakha Singh plaintiff to 
sell the land to him when ownership was 
conferred on Ghulam Muhammad in con- 
sideration. of the plaintiff paying to Diwan 
Singh all that he had deposited into the 
treasury or paid to Ghulam Muhammad 
and agreeing to deposit the remaining 
instalments into the treasury. 

It has been found, and it is common 
ground between the parties now, that the 
plaintiff actually paid Rs. 4,428-14-9 in all, 
either to Diwan Singh personally or into 
the treasury. All the instalments having 
been paid, the proprietary rights were trans- 
ferred by the Government to Ghulam 
Muhammed on June 18, 1920. 

- On July 19, 1924, Lakha Singh brought 
the present suit against Ghulam Mubam- 
mad and Diwan Singh for specific perform- 
ance of the contract or, in the alterna- 
tive for the refund of Rs. 4,428-14-9 which 
he had paid in cash under the agreement 
and for Rs. 1,000 as damages, i. e., 
Rs, 5,428-14-9in all. 


The suit was resisted by Ghulam Muham- 
mad alone on numerous grounds, all of 
which it is not necessary to mention here. 
The three pleas on which stress has been 
laid before us by the learned Counsel for 
the appellant are :— 

(1) that the suit was barred by time, 

(2) that the agreements (Exs. P. | and 
P. 2) which the plaintiff seeks to enforce 
were void under s. 190fthe Punjab Colo- 
nization of Government Lands Act, 1912, 
and 

(3) that there being no privity of con- 
tract between the plaintiff and Ghulam 
Muhammad, the former could not maintain 
the suit against the latter. 


The learned Subordinate Judge has 
found for the plaintiff on all these points 
and has passed a decree for specific perform- 
ance of the contract directing the defend- 
ants to execute and register a deed of 
sale of square No. 70 in favour of the 
plaintiff. 

Ghulam Muhammad appeals, and on 
his behalf his learned Counsel has re-agi- 
tated the three points mentioned above 
before us. 
limitation, it was held in the order of re- 
mand that the suit is governed by Arts. 113 
of the Indian Limitation Act, and as no 
date for the performance of the 
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contract had been ‘fixed in Ex. P. lor 
Ex. P. 2 the -period of three years 
is to be calculated from the date when 
the plaintiff had notice that performance 
was refused. The question for determina- 
tion, therefore, is what is the terminus a 
quo in thecase. The plaintiff alleges that 
on August 17, 1921, Ghulam Muhammad 
purchased a stamp paper for Rs. 55 to 
execute the sale-deed of square No. 70 in 
his favour and that just when the deed 
was about to be written, Ghulam Muham- 
mad demanded a further sum by way of 
blackmail, which the plaintiff declined to 
pay. The matter was put off for a few 
days, and eventually Ghulam Muhammad 
declined to-execute the deed. The plaintiff, 
therefore, contends that the refusal was 
some time in the third week of August 
1921, and that the suit instituted on July 19, 
1924, was well within time. Ghulam 
Muhammad while admitting that.he had 
purchased a stamp paper for Rs, 55. for 
executing a sale-deed in favour of. the 
plaintiff, denied: that the deéd was to be 
executed in pursuance of the agreemenis 
Ex. P. 1 or P. 2, but stated that there 
wasa novation of contract,a fresh agreement 
having been entered into between him and 
the plaintiff by which the sale of the 
square was to be effected in favour of the 
plaintiff for Rs. 5,500. Both parties” led 
evidence at the trial in support of their 
respective contentions, but the learned 
Subordinate Judge has accepted the 
evidence of the plaintiff as true and his 
version as more probable and has rejected 
that of the defendant. On appeal, the 
learned Counsel.for the. appellant has 
taken us through the evidence, but after 
hearing him at length and giving due 
weight 10 his arguments, I see no reason 
to dissent from the conclusion of the 
learned Subordinate Judge. The fact that 
a stamp paper of Rs. 55 was purchased 
is not denied by the defendant, and. the 
ingenious explanation given by him . to 
explain away the circumstance is not 
supported by any reliable evidence, I, 
therefore, hold that the defendant refused 
to perform the contract within a few days 
of August 17, 1921, and that the suit in- 
stituted in July 1924, is within limita- 
tion, 

The next contention raised is that the 
agieement was void under s. 19 of Act 
V of 1912. That section forbids the 
transfer of tenancy rights by a Government 
tenant in favour of a third party without 
the sanction of the Commissioner or other 
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officer appointed by him. In the case before 
us, ths transfer was not of tenancy rights, 
but the agreement was to sell the land 
after the. proprietary rights had been con- 
ferred of. the defendant-appellant by 
Government. To such an agreement s. 19 
has no application, as held in Hussain 
Khan v. Jehan Khan (1), Dalip Singh 
v. Balwant Singh (2), and Nathu y. 
Allah Ditta (3), all of whick support the 
case ior the plaintiff. Mr. Khurshid Zaman 
has drawn our aftention to an unreported 
decision of a Division Bench of this Court 
in Civil Appeal-No. 223 of 1922 but a 
perusal of the judgment in thit case shows 
that the fac s there were totally different. 
The transaction then in question pur- 
ported to be a sale in presenti of the 
tenancy rights and notas in the present case 
an agreement tojsell in futuro the proprietary 
rights in the land, if and when they were 
conferred on the promisor. -Following the 
rulings cited above, I hold that s. 19 is 
no bar to the present suit: and I agree 
with the lower Court in rejecting this con- 
tention. z 

Equally devoid of force isthe third point, 
namely, that the plaintiffs suit must fail 


for wan: of privity of contract bet- 
ween him and Ghulam Muhammad, ap- 
pellant. Section 123 cl. (b) of the 


Specific Relief Act permits the representa- 
tive in interest of aparty to an agreement 
tosuefor its specific performance. There 
can be n^ doubt that in the. present cise 
the plaintiff is the representative-in- 
interest of Diwan Singh in whose favour 
the agreement Ex. P. | had been executed 
by Ghulam Muhammad and the case 
does not fall within any of the provisions 


to cl. (b). The plaintiff, tharefora, has 
clearly a locus standi to muintain the 
suit, 


No other point has been urged before 
us. ‚I hold that this appeal is without 
force and would dismiss it with costs. 
— Abdul Rashid, J.—I agree. 
D. .. | Appeal dismissed. 
(1) 18 Ind, Oas. 5; 58 P R1913;48 P LR 1913; 33 
P W R1913. Z 

(2) 59 Ind, Oas. 513; 1 L 500, 

(3) 64 Ind Oas. 18; 3 L92; 3LLJ 305; A I RK 
1922; Lah. 237. 
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PATNA HIGH COURT 

Second Civil Appeal No. 1476 of 1930 
November 29, 1933 , 

MAOPHERSON AND DHAVLE, JJ. 
BIPAT MAHTON —PLAINTIFE — APPELLANT 
versus r 
KULPAT MAHTON AND 0OTHERB— 

DEFENDANTS —RESPONDENTS 

Hindu Law ~Widow—Alienation—No legal neces- 
sity—Alienation, if valid against strangers to reversion 
~—Declaratory suit—Suit by vendee from widow 
against defendants who are strangers to reversion for 
declaration of title—Suit based on absolute title and 
not on prior possession—Vendee found to have 
no title—Suit as framed, if can be decreed, 

A Hindu widow is the owner of her husband's 
property subject to certain restrictions on alienation 
and subject to its devolving upon her husband's 
heirsuponher death,and her alienation is not 
absolutely void, but is only prima facie voidable 
at the election of the reversionary heir, An alienation 
by a Hindu widow even without legal necessity is 
validas against strangersto the reversion, and 
questions of legal necessity and the adequacy and the 
passing of the consideration can only be raised bya 
limited class of parties, and not by such strangers, 
Bijoy Gopal Mukerji v. Krishna Mahishin Debi (3), 
followed. Collector of Masulipatam v, Cavaly 
Venkata Narrainapah (i), explained. Bhagwat 
Dayal Singh v. Debi Dayal Sahu (2), distinguish- 
ed. 


“A suit, which was the outcome of proceedings 
under s. 145, Uriminal Procedure Code, in which 
the suit property was attached under s. 146, Criminal 
Procedure Oode, was brought by a vendes from a 
Hindu widow, fora declaration of his title to the 
suit landson the basis of his purchase from the 
widow, on the footing of “absolute title” and not on 
prior possession, the allegation in the plaint being 
that the widow had sold the property to the vendes 
“for satisfaction of the duesof her husband and 
legal debts" and that there was actual payment of 
consideration -Ths suit was resisted by defendants, 
who had no interest in the reversion : 

Held, thateven if the purchase may be deemed to 
be valid against the defencants who were strangers 
to the reversion, the vendee was not entitled to the 
declaration sought for, inasmuch as he had failed to 
establish his title which was the basis of the, suit 
and that having regard to the frame of the suit 
he could not succeed on thestrength of prior posses- 
sion. i 

[Oase-law referred to.] M ; 
B. C. A. from the decree of the Additional 
District Judge, Bhagalpur, dated Septem- 


ber 19, 1930. 

Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Appellant. 

Messrs. S. N. Sahai and D. L. Nandkeo- 
lyar, for the Respondents. 

Dhavle, J.—This isan appeal by the 
plaintiff in a suit concerning 37 bighas of 
land once held bv Tulsi Bhagat in Mauza 
Sarouni Kalan. On the death of Tulsi in 
Baisakh, 1326, his widow Musammat Chando 
came into possession of the land; and she 
sold itto the plaintiff by aregistered kabala 
executed inthe following October. In 1924 
there was a dispute regarding the possession 
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of the land, which led to proceedings under 
s. 149, Criminal Procedure Code before the 
Magistrate. There-were three parties in 
these proceedings: (1), Bipat, the plaintiff, 
in the present suit who relied onthe sale- 
deed from Musammat Chando; (2) Kankal 
Mahton defendant No. 1, who claimed as 
an adopted son of Tulsi, and (3) Jageshwar 
Mahton, defendant No. 2, who claimed 5 
bighas out of the disputed land under a 
deed of sale from Tulsi. The Magistrate 
was unable on the evidence produced before 
him, to satisfy himself as to which of the 
parties was {hen in possession of the land, 
and, therefore, attached it under s, 146, 
Criminal Procedure Code. This 
June 1924, and the present suit was. brought 
in the following April by Bipat, basing his 
claim cn the sale-deed from Musammat 
Chando and asking for a declaration of 
his title onthe footing that Musammat 
Chandohad sold theland to him “for satis- 
faction of the dues of her husband and legal 
debts.” Kankal, defendant No. 1, though 
impleaded as a major appeared to 
minor, and a written statement was put in 
on his behalf by his father Kulpat Mahton 
alleging that the suit was collusive and 


fraudtilent, that the widow had no right to’ 


sell the property and that Kankal would be 
greatly prejudiced if the case was allowed 
to go cn without deciding in the first place 
“with whom the title to these lands goes 
and continues.” 
Kankal’s written statement 
statement that 
by Kulpat Mahton, alleging that’ he was 
Tulsi’s father’s brother's son and joint 
with him, that Musammat Chando who had 
been married by Talsi “in chumawan 
form” afterthe death of his first wife 
had been turned out of the house by Talsi, 
and hadthen married Jageshwar (before 
Tulsi’s death), and that the sale-deed ob- 
tained by Bipat from Musammat Chando 
was: 


toa written 


“a nominal baseless, illegal and wrongful deed of sale 
ng tee without any consideration and without any | 


right and possession.” 


The trial Couit added Kulpat as a 
defendant overruling the objection of the 
plaintiff, who had himself travelled beyond 
the parties to the proceedings under s. 115 
Criminal Procedure Code, by implead- 
ing Jageshwar’s brother Kodhil as defen- 
dant No. 3. As to Jageshwar and Kodhi] 
the plaintifi's-case was ihat they were 
merely farzidars of Tulsi; and- this was 
upheld by the trial Court and need not be 
further considered. As regards plaintiff's 
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own title the learned Subordinate Judge 

came tothe conclusion that Kulpat was’: 
not a cousin.of Tulsi, that even if he were 

a cousin, he was not joint with Tulsi- at 

the time of the death of the latter, that 
Chando was married to Jagdeo not in the 

life-time of Tulsi but after his death, and’ 

thather kabala was “not a collusive: do- 

cument and was executed for consideration.” 

He also considered that Kulpat - had no 

locus standi to question ibe validity of the 

sale by Chando to the plaintiff and, there“ 

fore, upheld the sale without going into’ 
the questicn whether it was supported by 

legal necessity. The‘suit was decreed, - 
and Kulpat and ‘Kankal ‘appéaled. : The : 
learned Additional District Judge: who 

heardthe appeal found that the “évidencé’ 

adduced by ‘the plaintiff ‘to: prove ‘the 

xecution of the kabala * by ‘Musammat: 
Cnando was. quite satisfactory. ‘He was, 
however, of opinion that onthe ‘pleadings ` 
in the case it was incumbent on thè plaintiff. 
“who wants to enforce a certain conveyance made . 
in his favour by a Hindu widow” kedan De 
to stale and prove that the sale by the: 
widow was justified by legal necessity. 

His conclusion was as follows: 


(x + + * though the kabala was executed 
by Musammat Chando, plaintiff failed to prove either 
the passing of the full consideration money thereof” 
or the existence of the legal necessity fer the same, 
so that in view of the principles of law laid down-by- 
the. Privy Council in the cases quoted above, the 
plaintiff failed to discharge the burden which lay on 
him to prove his title under the conveyance from 
the widow who has only limited interest in the pro». 
perties of her husband. The kobala, therefore, is not _ 
valid in the eye of the law so as to make the title of | 
the plaintiff complete in respect of thé property con- 
veyed to him under it. The widow having remarri- 
ed, her life-interest too, has come toan end. Con-> 
sequently-the kobala cannot be: validated . till she 
lives," ; é ! , 


In this view the learned ‘Judge held’ that = 
the plaintiff was “not entitled to the dec- 
laration prayed for by him.” The appeal 
le therefore, allowed and the suit dismiss~ - 
ed. BA jk 
It has been urged on béhalf of the plain- 
tiff, who has now ‘appealed to this Court, 
that even on the findings of fact of ‘thé 
lower Appellate Court that legal necessity 
for the sale and the passing of full con- 
sideration has not been established, Musam= 
mat Chando’s sale-decd in favour of the 
plaintiff was not ipso facto void, but was 
instance of Tulsi's 
reversioners and that the plaintiff was 
therefore entitled to a decree. Referring 
to the observation of their Lordships of the 
Judicial Committee in Collectar of Masuli- 
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patam v. Cavaly Vencata Narainapah (1), 
at p. 553*, that the restrictions on a Hinda 
widow's power of alienation are “insepar- 
able from .her estate," the learned Judge 
apparently considered “that even if there 
be .no.reversioners, she cannot alienate the 
corpus of the property except for a legal 
necessity.” He has also cited Bhagwat 
Dayal Singh v. Debi Dayal Sahu (2), for 
the proposition that: 

“an alienes whoclaims title under a conveyance from 
a Hindu widow must prove genuineness of his con- 
veyance, also that the woman understood the full 
import and nature of the transaction she was enter- 
ing into, and that it was justified by legal necessity, 
(as to) the existence of which the alienee must satisfy 
himself by reasonable inquiry.” 

In neither of these cases, referred to by 
the learned Judge, however, was it decided 
that an alienation of a husband's property 
by a Hindu widow, if unsupported by legal 
necessity, is void, or that its validity can 


be impugned by any party other than- 


those who would be entitled to the property 
by suivivorship, inheritance or escheat. In 
the .case of Collector of Masulipatam v. 
Cavaly Vercata Narainapah (1), what was 
decided was that the Crown, taking by 
` escheat the property left by a Hindu hus- 
band, was entitled to challenge his widow's 
alienation of it as unsupported by legal 
necessity. Inthe case of Bhagwat Dayal 
Singh v Debi Dayal Sahu (2), it was by a 
reversioner and his assignees that the claim 
of the alienee from the widow was resisted, 
and the observations of the Judicial Com- 
mittee in that case regarding what must be 
proved by the alienee have no application 
to cases between such alienees and third 
parties. As their Lordships had pointed 
out in Bijoy Gopal Mukerji v. Krishna 
Mahishi Debi (3), a Hindu widow is the 
owner of her husband’s property subject to 
certain restrictions on alienation and sub- 
ject to its devolving upon her husband's 
heirs upon her death, and her alienation is 
not absolutely void, but is only prima facie 
voidable at the election of the reversionary 
heir. There can be no question that an 
alienation by a Hindu widow even without 
legal necessity is valid as against strangers 
to the reversion, and that such questions as 
those of legal necessity and the adequacy 
and the passing of the consideration can 


only ‘be raised by a limited class of parties, 
(1) 8MIA 529; 2 W R 61; 1 Sather 476; 1 Sar. 


820. 
(2) 35 O 420; 35 I A 48; 12 O W N 393 (PO) 
(3) 34. O 329;" 34 LA 87; 11 O WN 423; 9 Bom. L 
R-602;5 0 Ld 334,2ML T 133; 17MULJ154:4 A 
LJ 3239P 0) || | 


Pago of 8 M. I, A—[Hd]. 
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and not by such strangers. It is doubtless 
on this account that the learned Judge 
below finally found thatthe kobala was 
not ‘‘valid in the eye of thelaw so as to 
make the title of the plaintiff complete.” 
The question is whether on the title found, 
the plaintiff was not entitled to a modified 
declaration. The Magistrate's order of at- 
tachment under s. 146, Criminal Procedure 
Code, remains in force 

“antil a competent Court has determined the rights 
of the parties thereto, or the person entitled to pos- 
ession thereof.” 

The plaintiff, however, did not frame hig 
suit in such a way as merely to get rid of 
the bar to possession caused by the Magis- 
trate’s order, doubtless because Kankal 
had claimed the land as Tulsi’s adopted 
son. Had he been dispossessed by Jagdeo 
and Kankal, and had there been no order 
passed hy the Magistrate under s. 116, he 
would have had to sue in ejectment ; 
and according to the leading Calcutta 
case of Nisa Chand v. Kanchiram Bagani 
(4), such a suit would not have succeeded, 
as not brought within six months of the 
dispozsession, unless he proved a subsisting 
title as distinguished from mere prior pos- 
session, while on the findings of the 
lower Appellate Court, his title came to an 
end on Chando’s remarriage, an event 
which according to a former deposition of 
Jagdeo (apparently accepted by the lower 
Courts) took place in Magh, 1327, i. e., 
a couple of months or so after her sale 
to the plaintiff. But that question does not 
arise in a case like.the present as was 
pointed out in Shyama Charan v. Surya 
Kanta 6 Ind. Cas. 806 (5), to which our atten- 
tion was drawn on behalf of the appellant. In 
this decision, Nisa Chand v. Kanchiram 
Bagani (4) was distinguished and doubted, 
nor has this last case been accepted as 
good law inthis Court: see Sahodra Kuer 
v Gobardhan Tewari (6), and other cases 
referred to in Chaturbhuj Singa v. Sarada 
Charan Guha (7), in which the plaintiff in 
an action of ejectment was held entitled 
to succeed on the strength of his prior 
possession only. Shyama Charan v, Surya 
Kanta (5) was not quite accepted in Manik 
Borai v. Bani Charan Mandal, 10 Ind. Cas. 
469 (8), cited for the respondents, and was 
recently distinguished in Naba Kishore v 

(4) 26 0579; SO W N 568. ; 

(4) 6 Ind. Cas 806; 15 O W N 163 

(8) 39 Ind. Cas, 458; AI R 1917 
£80; 1 P L W 327; (1917) Pat. 164. 

(7) 141 Ind, Cas. 157; A I R1933 Pat. 6; 11 Pat, 701; 


Ind. Rul. (1933) Pat. 47. 
- (8) 10 Ind, Oas, 169. 


Pat, 546; 2PL J 
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Paro Bewa (9), as really turning not on mere 
prior possession, but also on title but it 
was apparently accepted as good law in 
Sahodra Kuer v. Gobardhan Tewari (6). 
This does not, however, entitle the appellant 
to succeed in his present suit, brougbt as 
it wason the definite footing of “an absolute 
title” (see para. 12 of the plaint) for the 
reason already indicated: he alleged not 
only legal necessity in paras. 3 and 4 of 
the plaint, but also actual payment of the 
consideration in para. 9, and one of the 
declarations sought in the relief portion 
of the plaint was that Musammat Chando 
had sold the property to the plaintiff “for 
satisfaction of the dues of her husband 
and legal debts” No alternative claim 
was made based upon possession. The 
material issues framed were; 

“3. Is the kobala of the plaintiff a collusive 
document and for consideration and is the sale 
under the kobala a valid sale? * * * 

* * A, Has the plaintiff got any right to the 
land in suit and is the plaintiff entitled to a declara- 
tion prayed for?" , 

These issues were discussed together by 
the trial Court, and one does not in that 
discussion find a word about possession 
or any right based on it. Strees has been 
laid on behalf of the appellant on the 
portion of the judgment of the learned Sub- 
ordinate Judge in which: 

“it is declared that he has title to the disputed 
land and he was in possession of it since his purchase 
tillthe date of attachment;” 
and it has been urged that this implies 
a finding of possession which has not 
been set aside by the lower Appellate 
Court. No claim, however, appears to have 
been advanced before the lower Appellate 
Court on the basis of plaintiff's prior 
possession, and it is difficult to see why 
that Court should be expected to set 
aside an implied finding on which no 
claim was advanced before it. Even if 
the contrary were to be held, it does not 
seem that the present is a proper casein 
which to allow the appellant to change 
his ground from an absolute title 
to a title which only lasted two or 
three months, though his possession may 
well have continued for four or five years, 
and treat as surplusage ‘the satisfaction 
of the dues of her husband and legal 
debts” whichthe plaintiff had so deliberate- 
ly madea part of his case. A declaration 
is essentially a discretionary relief. The 
lower Appellate Court as the final 
Court of fast has found one suspi- 


cious circumstance after another aga- 
(9.72 Ind Oas 173; AI R 1922 Cal, 198; 21 Or, LJ 
333; 590 23; 36 OL J 414; 270 WN 106, 
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inss the plaintiff, beginning with the 
fac; that the thimt-impression of Musam- 
mat Chando was not taken either on the 
sale-deed, which is the basis of the 
plaintiff's title (such as it was), or onthe 
mortgage bond which the plaintiff had 
taken from her four months previously and 
within a couple of months of ‘Tulsi’s death. 
The sale-deed was (in the words of the 
learned District Judge) obtained from the 
widow : 

“in hot haste without caring to make any inquiry 
in respect of the dsbts, the creditors or the legal 
necessities thereof, and also without inquiring whe- 
ther there was no sufficient income of the properties 
in the hands of the Musammat to satisfy those debts. 
Nor the Musammat was given any opportunity to 
have any independent advice in the matter, She, 
Iam constrained to observe, could not fully under- 
stand the significance and effect..of the transaction 
she was eatering into ....... What did the Musammat 
get by the transaction? Nothing practically.” 

Though the plaintitf set out to show that 
be had actually paid the widow's creditors, 
the finding of fact is that he has entirely fail- 
ed on the point. Shortly after the sale to the 
plaintif, Chando left the family and 
married Jagdeo; and ; 

“it is an admitted fact on both sides that Tulsi 
left a daughter, Musammat Razia, who gave evidence 
in the case for th: plaintiff (sic), a mistak; for ‘the 
defence’) `“ : 

On these findings of fact the plaintifi’s 
kobala could not have stood against the 
widow nor against the admitiel heir, if 
impleaded. It is pretty obvious on these 
findings that the plaintiff has played a 
fraud upon Razia, Tulsi's daughter by his 
former wife and aged only 16, if not also 
on his vendor, au illiterate woman who 
left the family shortly after the sale. In 
these circumstances the lower Appellate 
Court was, in my opinions, entirely justi- 
fied in holding the plaintiff to the precise 
claim put forward in the plaint and 
coming to the conclusion that he ‘‘is not 
he to the declaration prayed for by 

im.” 

The appeal fails and must be dismissed. 
Long after the arguments in this appeal, 
and while this judgment was being typed, 
Musammat Razia, applied to be added as 
a party respondent. The application was 
made fartoo late to he entertained, and there 
is still time for her to establish her rights 
in the ordinary way. 


Macpherson, J.—I agree that the suit 
and this appeal must fail. ‘The plaintrft- 
appellant made -a cass of title and failed 
to establish it. Further, spsaking :for 
myself, he must also have failed if he 
had come on previaus possession (or 
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practically, on appeal against the order 
under s, 146), for (at least at the date 
when the suit was brought) he would 
have had to show that he was entitled to 
possession against the whole world. 

D. Appeal dismissed. 


_ LAHORE HIGH COURT 
Criminal Revision Petition No. 1664 of 1933 
March 29, 1934 
ADDISON, J. 

RAM SAHAT AND orazRrs—Accusen— 
5 PETITIONERS 
- VETSUS 

: `. EMPEROR— RESPONDENT 

Bombay Prevention of Gambling Act (IV of 1°87) 
—Applicability of, to Delhi—Betting slips with 
numbers employed in satta gambling — Whether 
instruments of yaming. 

Bombay Prevention of Gambling Act applies to 
Delhi. 

_ Betting slips with numbers on it employed in satta 
gambling are instruments of gaming. Emperor v. 
Lakhamsi (1) and Mane Lal v. Emperor (2), relisd 
0 


n. 

Cr. R. P. for revision of the order of the Ses- 
sions Judge, Delhi, dated September 2, 1933. 
Mr. Bishen Narain, fcr the Petitioners. 
Mr. R.A. Jeremy, forthe Respondent. 

Judgment.—This order will dispose 
of Criminal Revision Petitions Nos. 1766 and 
1778 of 1933 as well as this petition. 

. The cases are of Satta gambling, the 
system being that. a betting slip with a 
number on it is taken away by the customer 
and a duplicate kept at the shop. These 
are later drawn in a particular way which 
need not be described. 

_ Such slips were discovered at the time of 
the Police raid. In view of the decisions 
in Emperor v. Lakhamsi (1) and Mane Lal v. 
Emperor (2) they must be held to be 
instruments of gaming within the meaning 
ofthe Bombay Prevention of Gambling 
Act, No. IV of 1887, which applies to Delhi. 
That being so, I decline to interfere in 


these cases with the convictions though I- 


think that the fines are excessive. I accept 
the petitions to the extent of reducing the 
fines to Rs. 25 each. 

IN. Convictions maintained; 


Fines reduced. 
(1) 29 B 234; 6 Bom. LR 1091; 1 Or. L J 1074. 
(2) 31 Ind, Oas. 1003; 40 B 263; 17 Bom L R 1030; 
16 Or. L J 827 $ 
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SIND JUDICIAL COMMIS- 
__ SIONER'S COURT 
Criminal Revision Application No. 15 
of 1934 
September 5, 1934 
Menta, A. J. C. 
HOSSEINBHOY ISMAILJI—Avprioant 
VeETsSUs 
EMPEROR— Opponent 
Criminal Procedure Code (Act V of 1898), s. 199— 
Cognizance of offence of defamation when to be taken 
—‘‘Aggrieved’ party--Question whether a person is 
aggrieved, how determined— Newspaper article de- 
famatory of spiritual head of a community—Any 
individual belonging to the community, whether an 
aggrieved party—Penal Code (Act XLV of 1860), s. 500. 
No Court can take cognizance of an offence of de- 


famation except upona complaint made by some 
person aggrieved by such offence. 
The question as to whether a person who files a 


complaint of defamation is oris not aggrieved by the 
defamation within the meaning of s. 198, Oriminal 
Procedure Code, isa question which should be deter- 
mined with reference to the nature of the accusation, 
and having regard tothe special circumstances of 
each case, Only such personas has directly or in- 
directly suffered in his own reputation by the defa- 
mation complained of can set the machinery of the 
law Courts into motion. In short, the aggrievement 
of the complainant should not merely be the one 
shared by every member of an organized society, 
Where, therefore, the editor of a paper writes an 
editorial which is highly defamatory of the spiritual 
head ofacertain community, an individual of that 
community isnot an aggrieved person within the 
meaning of e, 198, Criminal Procedure Oode. 


Mr. Tajudin, for the Appellant, 
Mr. M. N. Kotwal, for the Crown. 


Order.—This is an application for re- 
vision of an order passed by the learned 
City Magistrate of Karachi, declining to 
take cognizance of a complaint of defama- 
tion, offence punishable under s. 500, Penal 
Code, on the ground that the complainant 
was debarred from proceeding with the 
matter of his complaint by reason of the pro- 
visions of s. 198, Criminal Procedure Code. 

The complainant Husseinbhoy Ismailji 
who describes himself as a Bohra contractor 
and an Honorary First Class Magistrate 
of Karachi, stated in his complaint that he 
is a member of the Karachi Bohra Jamait; 
that the accused K. Punniah is the editor of 
a daily newspaper called The Sind Observer 
printed and published in Karachi and 
having a wide circulation in and outside 
Sind; that in the issue of August 19, 
1933, of the said paper there appeared an 
editorial entitled ‘“Bohras and Wakf Act” 
which is highly defamatory of the spiritual 
head and High Priest of the Bohra Com- 
munity, His Holiness Sardar Syedna Taher 
Saifuddin Saheb; that the said editorial 
contains imputations on the character of the 
High Priest which indirectly, by inference 
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and innuendo, lower the moral character 
of His Holiness in the estimation of the 
public, particularly the Bohra community 
to whom intense pain- has been caused 
thereby; and that the complainant consideis 
the whole of the editorial as grossly 
defamatory, particularly obnoxious being 
the following four sentences: 

(a) Every form of publicity was adopted 
and subsidised; (b) All the agitation is only 
stage lightning and tin-pot thunder; (e) If 
enlightened Bohras do not carry on a counter- 
agitation it is kecause there are certain 
fearful consequences to be  faced— 
excommunication and all sorts of petty and 
malicious persecution, and (d) An honest 
and God-fearing trustee having nothing 
to robis only too happy to accept and 
obey the Act. It isonly a dishonest and 
fraudulent trustee that is afraid of the 
Act.’ In the last paragraph of the com- 
plaint the reason is stated why instead 
of His Holiness a follower of his has had 
to file the present complaint. The para- 
graph runs thus: 

“His Holiness, on account of high spiritual office 
dces not appear in Courts, and is exempt from 
appearing in Courts by orders of Government. This 
complant is filed by the present complainant asa 
member of the Bohra Community and as a member 
of the said Managing Committee, The editorial com- 
plained of has caused intense and wide-spread pain 
to the members of the Bohra Community. His 
Holiness has granted the complainant permission to 
file this complaint, as per letter filed herewith." 

The learned Magistrate held that the 
complaint clearly showed that the aggriev- 
ed person was His Holiness and none else; 
and consequently vacated the jurisidiction 
he had assumed to try the accused, and 
recorded an order of discharge under s. 253, 
Oriminal Procedure Code. That is the 
order that the complainant has come to 
this Court to have set aside. Ordinarily 
a complaint of a criminal offence may be 
filed by any person, not 
the person aggrieved directly or indirectly 
injured by the offence. To this rulethere 
are certain exceptions, one of which is 
contained in s. 198, Uriminal Procedure 
Code, The first part of it reads as follows: 

“No Court shall take cognizance of an offence 
falling under Chap. XIX or Chap. XXI, Indian Penal 
Oode or underss. 493 to 496 (both inclusive) of the 
same Code, except upon a complaint made by some 
person aggrieved by such offence.” 

The offence of defamation is made 
punishable under Chap. XXI, Penal Code. 
Consequently no Court can take cognizance 
of an offence of defamation except upon a 
complaint made by some person aggrieved 
by such offence. The issue for determina- 
tion inthis case, therefore, is: Whether 
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the complainant Mr. Husseinbhoy is 
aggrieved by the defamation alleged in 
his complaint ? 

There is a paucity of rulings with | 
regard tothe connotation of the word 
“aggrieved.” Jf bya “person aggrieved” 
is meant a person whose feelings have 
been hurt by the alleged defamation then, 
particularly inthe case of a spritual head 
of a community, any admirer of his may 
be entitled to file a complaint. Even a 
menial servant or dependent, not necessarily 
holding the religious tenets of the spiritual 
head, may consider himself justified in in- 
Stituting a criminal complaint against 
the alleged traducer. Ifthe term ‘“‘aggrie- 
ved person” was intended to be capable 
of such extensive and elastic applicability, 
there could hardly have been any reason 
to lay down the restriction in the first 
part of e. 198 or to incorporate the proviso 
to that section in 1923 by an amending 
act. The question as to whether a person 
who files a complaint of defamation is or 
is not aggrieved by the defamation within 
the meaning of this section is a question 
which should be determined with reference 
to the nature of the accusation, and having 
regard to the special circumstances of each 
case. The question that arises here is: Can 
the complainant maintain that his own per- ` 
sonal reputation has been harmed by the 
attack in the said editorial against the 
Mullaji Saheb, the High Priest of the 
Bohras. Inthe complaint there is not the 
slightest suggestion that by the editorial 
the reputation of the complainant has in 
any way suffered. All that is complained 
of is that the editorial is highly defamatory 
of the Spiritual head of the Bohra Com- 
munity, and that this has caused pain to 
the Community. Every offence must have 
some repercussion in an ordered society : 
Laws are framed for the preservation of 
order. Infractionoflawis bound to cause 
pain and resentment inthe mind of every 
protagonist of order. ‘That is why itis left 
open ordinarily to any citizen to institute 
a complaint even if he is not directly in- 
jured by the offence. When the Legislature 
considers, however, that there should be 
some restriction in this regard, and pro- 
videsthat a complaint for defamation not 
instituted by a person aggrieved by the 
defamation cannot be entertained, it is 
reasonable to suppose that the intention was 
that only such person as has directly or in- 
directly suffered in his own reputation by the 
defamation complained-of-can set the machi- 
nary of the law: Courts into motion. In 
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short, the aggrievement of the complainant 
should not merely be the one shared by 
every member of an organized society. 

If there was an onslaught against the 
Spiritual character of His Holiness, tbe 
complainant might perhaps have been able 
to maintain that his own reputation was 
lowered in the eyes of the public because 
the attack was against his own faith and 
lowered him in the estimation of the public 
as aman of despicable creed. The article 
for which Mr. Punniah, the editor is sought 
to be made criminally liable inveighled 
against the alleged propensity of the Mullaji 
Saheb not to brook interference in his 
management of the Bohra Wakfs. The 
attack was therefore against His Holiness 
as a trustee of the wakf properties; it 
would be stretching the meaning of the 
word “aggrieved” too much to say that 
any aspersion against the personal charac- 
ter ofthe head of the Bohras as a trustee 
was a direct harm to the personal reputa- 
tion of the complainant as a Bohra. The 
feelings of the complainant as a staunch 
follower of His Holiness must, I have no 
doubt, be hurt by the pungency of the 
writing in question; but I do not think 
be can justify his claim to file a com- 
-plaint against the author of the editorial 
“on that ground. 

The allegation in the 7th paragraph of 
the complaint that His Holiness on account 
of his high spiritual office has been ex- 
empled from appearing in Courts by 
Government, and that therefore the 
present complaint has been filed with the 
permission of His Holiness, is made pre- 
sumably with the ‘intention of taking 
advantage of the proviso to s. 198, Criminal 
Procedure Code. During the arguments, 
however, the complaintant’s learned Counsel 
has had to admit that nosuch exemption 
has been ordered by the Government. 
Consequently if the complainant cannot be 
regarded as an ‘‘aggrieved person” within 
the meaning of the expression in the first 
part of s. 198, Criminal Procedure Code, it is 
clear he cannot be allowed vicariously to com- 
plain under the proviso partof the section. 

The rulings in Chhotalal Lallubhai v. 
Nathabhai Bechar (1) and Chellam Naidu 
v. Ramasami (2), followed in Gurdit Singh 
v. Emperor (3), donot help the complain- 
ant. A complaint by an official superior 
that his subordinate in the Police Depart- 


(1)25 B 151; 2 Bom. L R665. ~. 
(2) 14 M 379; L M_L 3-242. ~ DF 
(3) 84 Ind, Cas. 6167A, IR 1924 Lah, 559; 26 Cr, L 


F ri 342; 5 Lah, 303; 1 Lab. Cas, 134, . 
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ment had been defamed, and that conse- 
quently the good name of the Police force 
had been besmirched was not entertained: 
Gaya Barhai v. Emperor (4). Similarly 
where a newspaper published statements 
of specific actsof negligence on the part 
of the Health Officer and his subordinates, 
it was held that the President of the 
Municipality was not a “person aggrieved” 
within the meaning of this section merely 
by reason of the fact that he had control 
over those officers, and that by the impu- 
tation made against his subordinates the 
President's own conduct as head of the 
administration had been impugned: H. K. 
Beauchamp v. C. M. J. Moore (5). 


Tor the reasons foregoing I would 
uphold the order of the lower Court 
and dismiss this application. Order ac- 


cordingly. 
D. Application dismissed. 
(4) 69 Ind. Cas. 8l; A 1 R 1923 Oudh 4; 23 Or. LI 
611; 260 0 44 


(5) 26 M 43; 12 M LJ 413. 


LAHORE HIGH COURT 
Criminal Revision No. 172 of 1934 
April 20, 1934 
AGHA FAIDAR, J. 
MUHAMMAD DIN—Accuszp— 

PETITIONER 
versus 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 198}, ss, 342, 537 
—Framing of charge—Recording of fresh prosecu- 
tion evidence after framing charge— Statement of 
accused, necessity of recording after evidence — 
Omission to do so is not curable by s. 537, 

Where after charge is framed, fresh prosecution 
evidence is recorded, the Court is bound to record 
the statement of the accused. Omission on the part 
of the Court to call upon the accused to make 
his statement after a fresh batch of prosecution 
witnesses has been examined, isa serious flaw in 
the proceedings which cannot be cured under tha 
provisions of s. 537 of the Code of Criminal Pro- 
cedure. Lachhman Singh v. Emperor (1), followed. 

Cr. R. P. for revision of the order of the 
District Magistrate, Jhelum, dated January 
10, 1934. 

Mr. Nazir Ahmad Khwaja, for the Petit- 
ioner. 

Judgment.—This is an application 
in revision from the order on the District 
Magistrate, Jhelum, upholding the convic- 
tion and sentence of the applicant. 

The applicant was placed before a 
Thasildar Magistrate, to take his trial under 
s. 457, Indian Penal Code, for having broken 
into the house of Ganda Mal and stolen 
a she-buffalo from it. The prosecution 
produced three witnesses who were exa- 
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mined, The charge was then framed 
against the accused and he was called 
upon to take a statement under s. 312, 
Oriminal Procedure Code. He made a 
statement. After this fresh witnesses were 
examined. The accused was not called 
upon to make any statement as required 
underthe mandatory provisions of s. 342 
of the Code of Criminal Procedure but 
was asked to produce his defence. This 
he did and the evidence in the case was 
ultimately closed. As already stated the 
accused was convicted. 

Mr. Nazir Ahmad has raised the objec- 
tion that the procedure followed in the 
present case contravenes the provisions 
of g. 342, Criminal Procedure Code, as 
explained by a decision of this Court re- 
ported as Lachhman Singh v. Emperor (1). 
The authority of this case so far as this 
Court is concerned, has never been question- 
ed. There are a oumber of decisions of 
the other Courts in which the same view has 
been taken, and inmy judgment the omis- 
sion on the part of the Court to call upon 
“the accused to make his statement after a 
fresh batch of prosecution witnesses has 
been examined is a serious flaw in the pro- 
ceedings which cannot be cured under the 
provisions of s. 537 of the Code of Criminal 
Procedure. This being so, I would quash 
the conviction and order re-trial of the 
accused. 

The accused bas been sentenced to a 
term of six months’ rigorous imprisonment 
and I understand he has already been in 
jail for morethan four months. The hear- 
ing of the case should therefore, be ex- 
pedited and the trial Magistrate may, having 
regard to what has been stated above, 
release the accused on his giving a 
reasonable security. The application is 
allowed. 

Application allowed. 


27 PL R 427; Al R 1926 


N. 
(1) 96 Ind, Oas. 863: 
27 Cr LJ 


Lah, 551; 7 Lah. 564; 2 Lab. Cas. 333; 
1007. 


LAHORE HIGH COURT 
Criminal Appeal No. 1591 of 1933 
March 12, 1934 
Jar LAL, J. 

ANAND PARKASH-— AOCUSED— APPELLANT 
VETSUS 
EMPEROR—ResponpENnT 
Criminal Procedure Code Act V of 1898), s. 342 
—Omission to examine accused with reference to 
evidence given against him after close of prosecution 
case— Whether illegal—Practice—Lahore High 

Court. 
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So far as the Lahore High Court is concerned, it is 
settled that if the Magistrate omits to examine the ac- 
cused with reference to the evidence given against him 
after the close ofthe prosecution case the trial from 
that stage is illegal even if the accused had been pre- 
viously examined. Emperor v. Gyan Singh (1) 
Pritchard v. Emperor (2), Lachhman Singh v. Emperor 
(3), Karam Din v, Emperor (4) and Hazara Singh 
vy. Emperor 15), referred to. : 

Cr. A. ficm the order of the Special 
Magistrale, Punjab, exercising enhanced 
powers under s. 30, Criminal Procedure 
Code, at Lahore, dated November 22, 1933... 

Mr. R. C. Soni, for the Appellant. 

Mr. A. G. Maurice, for the Respondent. 


Judgment.—The appellant Anand Par- 
kash has been tried by a Special Magis- 
trate under s. 420 of the Indian Penal Code 
and has been convicted and sentenced to 
imprisonment. He has appealed to this 
Court and among others a ground is taken 
that his trial was illegal inasmuch as the 
Magistrate did not comply with the 
mandatory provisions of s. 342 of the 
Criminal Procedure Code which provides 
that after the close of the prosecution case 
the Magistrate should examine the accus- 
ed generally on the evidence produced 
against him. It appears that after some 
witnesses for the prosecution had been 
examiped the Magistrate recorded the 
statement of the accused and then framed’ 
a charge, The accused was then asked 
whether he desired to further cross-examine 
the prosecution witnesses and having given 
an answer in the affirmative, all the pro- 
secution witnesses, who had been examined 
before, were recalled and tendered for 
crcss-examination to the accused and cross- 
examined by him. Subsequently two 
mere prcsecution witnesses were examined 
and it appears that their evidence has an 
important bearing on the ‘question of the 
guilt of the accused. As a result of the 
examination of one ofthe witnesses it ap- 
peared to the Public Prosecutor that it 
became necessary to call another witness 
for the prosecution but as the witness could 
not be found he was abandoned. The pro- 
secution case was then formally closed on 
July 7, 1933, and witnesses cited by the 


-accused were then examined. On July 7; 


1933, no statement of the accused was re- 
corded with reference to the evidence 
which had been recorded against him after 
the charge. It is contended on his behalf 
that the provisions of s. 342—that the 
Court shall for the purpose of enabling the 
accused to explain any circumstance ap- 
pearing in the evidence against him inter 
alia question him generally on the case 
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after the witnesses for the prosecution had 
been examined and before he is called on 
for his defence. are mandatory and should 
have been complied with by the Magistrate 
before recording the statement of the 
witnesses produced by the accused. 

So far-as this Court is concerned, it has 
been held in a large number of cases that 
if the Magistrate omits to examine the ac- 
cused with reference to the evidence given 
against him after the close of the prosecu- 
tion case the trial from that stage is illegal 
even if the accused had been previously 
examined. Emperor v. Gyan Singh (1), 
Pritchard v. Emperor (2), Lichhman Singh 
v. Emperor (3), Karam Din v. Emperor (4) 
and Hazara Singh v. Emperor (5) are all 


authoritiesin support of this proposition;some 


directly ‘bear on this point, others indirect- 
ly endorse the view. Thelearned Counsel 
for the Crown made reference to some cases 
decided in other Courts in which it has 
been held that the omission to examine the 
accused under similar circumstances is a 
mere irregularity which is curable under 
s. 937 of, the Criminal Procedure Code. 
That, however, is opposed tothe view con- 
sistently taken in this Court and I must 
follow the view taken in this Court. Some 
cases, in which it was held that when a case 
is before the Court in exercise ofits juris- 
diction as aourt of revision, the accused 
must in addition to the existence of the ir- 
regularity show that he has been material- 
ly prejudiced by the action of the Magis- 
trate in omitting to examine him, have no 
application to the facts of the present case 
owing-to the nature ofthe jurisdiction that 
was exercised by the Court in those cases, 
and jt was expressly stated in those cases 
that ifthe case had been before the Court 
in exercise of its appellate jurisdiction, it 
would have felt bound to send it back for 
re-trial to the trial Court from the stage at 
which the irregularity occurred. 

I consequently accept this appeal, set 
aside the conviction of the appellant and 
normally would have sent the case back to 
the Magistrate with direction to hear it 
from the stage at which the prosecution 
evidence was closed but, in view of the 
nos” 111 Ind. Oas. 665; A IR 1928 Lah. 239; 29 Or LJ 

(2) 112 Ind. Oas. 850; A IR 1928 Lah. 382; 30 Or, 
LJ18 


(3) 95 Ind. Oas. €63; 7 Lah, 564; 27 PL R 427; 
2 Lah. Cas 333; 27 Cr. L J 1007. 

(4) 151 Ind. Oas. 748; 15 Lah. 60; AIR 1934 Lah 
96; 35 P L R 295; (1934) Cr.. Caa, 175; 35 Cr. LI 
1304; 7 R L 188, f 

(5) 95 Ind. Cas. 55; A IR 1926 Lah,594; 8 Lah. L 


-J 90; 27 Or. LJ 727; 27P L R 183. - 
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fact that by my order of to-day I 
have upheld the conviction of the ap- 


pellantin another case on three counts in 
which the sentence has been reduced to 
five years’ rigorous imprisonment which 
IT consider to be ample punishment to the 
appellant for his criminal conduct during 
the whole of this period, I refrain from 
ordering a re-trial in this case. 
N. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 126 of 19:2 
August 22, 1934 
GRILLE, J.C. 
PUNJARAM MALI—APPRLLANT 
: Versus 
HARISAO RANGARI AND ANOTAER— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. (6) (e)— 
Contract for sale of immovable property—Assignabili- 
ty of. 

A mere claim for damages in respect of a breach 
of contract isa mere right to sue which cannot be 
transferred, An executcry contract for the future 
sale of immovable property is nota mere right to 
sue, although a right to sue is involved in 
it on breach of its conditions. Where, however, at 
the time of the execution of assignment deed by the 
vendee the assignor is aware that the contract was in- 
capable of execution, what he assigns is not an 
executory contract buta claim in respect of compen- 
sation for a breach thereofand hencea mere right to 
sue. Ratansi Asa Shop v, Sha Kunwarji(2) and 
Indar v. Raghubir Singh (4), relied on, Lachhmi 
Narayan v. Dharam Chand (1), explained. 


S. ©. A. from the decree of the First Addi- 
tional District Judge, Nagpur, dated 
Jaunary 73, 1932. 

Mr. M. B. Kinkhede, for the Appellant. 

Messrs. R. N. Padhye and A. L. Halve, 
for the Respondents. 


Judgment.—Balaji, defendant No, 2, 
had entered into an agreement with Punja- 
ram, defendant No. 1, for the sale of a 
house in Mauza Patansaongi. This agree- 
ment is said to have been entered into on 
January 29, 1928, and Rs. 350 were paid 
by Balaji to Punjaram as earnest money. 
Two years later, on January 27, 1930, this 
agreement was, according to the plaintiff, 
assigned to him by Balaji, and he claimed 
Rs. 350 paid for the assignment. Accord- 
ing to the wording of the plaint : 

“the plaintiff asked defendant No. 1 to execute the 
sale-deed of the house andto pay the amount of the 
earnest money, but Punjaram began to practise eva- 
son. 

The plaintiff then discovered that Punja- 
ram had transferred the house to the mal- 
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gusar of the villagé and consequently he 
brought a suit to recover Rs. 350 on ac- 
count of the earnest money paid with 
interest at Rs. 2 per cent. per month by 
way of damages. The defence of Punja- 
ram, who not unnaturally isthe only con- 
testing defendant, was that the agreement 
to sell was a forgery deliberately made to 
implicate him by a tenant of his, Shalig- 
ram; that his signature on an agreement 
of release which he gave to Shaligram had 
been torn from the main body: of that docu- 
ment, and that a fictitious contract to sell 
had been written above it. He thus denied 
that there had been any agreement to sell 
or that any earnest money had been paid. 

The question whether the agreement to 
sell could be assigned was also in issue in 
the case and it was held that the deed of 
January: 27, 1930, would transfer the inter- 
est therein and that it was not “transfer of 
a mere right to sue.” The Judge of the 
trial Court, although he held the assign- 
ment valid, upheld Punjaram’s contention 
‘ that the document which purported to be 
an agreement to sell was a forgery and 
dismissed the plaintiff's suit. In appeal 
the learned Additional District Judge held 
that the document was not a forgery but 
was genuine and consequently decreed the 
plaintiff's claim. He found, however, that 
the amount claimed in respect of interest 
was excessive and reduced it by one per 
cent. Defendant No. 1 has now appealed 
attacking the finding as to the genuineness 
of the document and also contending that 
it should have been held that the assign- 
ment in the plaintiff's favour was an as- 
signment of a mereright tosue for dam- 
ages for breach of contract and was void 
ned of s. 6(e), Transfer of Property 

ct. 

The finding as to the genuineness of the 
document embodying the agreement to sell 
is a finding of fact and although this Court 
might on an appreciation of the evidence 


.. have come to a different conclusion, that 


finding must be accepted. All the evi- 
.dence for and against the genuineness of 
the document has been adduced on both 
sides and any discussion as to the burden 
of proof is academic. The only point 
-arising for consideration in second appeal 
is whether the plaintiff assignee had a right 
to sue at all. The learned Judge of the 
lower Appellate Court, relying on the deci- 
sion in Lachhmi Narayan v. Dharamchand 
(1) has held that the interest of Balaji was 


(L) 97 Ind, Oas. 189; A IR 192} Nag.396; ¢2NU 
Ris 9NLI 10, s 
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a transferable interest, relying on the 
interpretation of the phrase “a mere fight 
to sue” in that judgment. No-attempt at 
an exhaustive definition was made in that 
judgment and I find myself in agreement 
with the remarks of Subhedar, A. J. C., in 
Ratansi Asa Shop v. Sha Kunwarji (2) that 
the definition given in Lachhmi Narayan 
v. Dharamchand (1), has been too widely 
stated and was unnecessary forthe deci- 
sion of the case. A more comprehensive 
test than the one mentioned in Lachhmt 
Narayan v. Dharamchand (1), is whether 
the right which it is sought to transfer could 
be attached in the execution of the decree: 
vide the opinion of Findlay, Offg.J.-C., 
in Kalusa v. Madhorao (3). 

Now although it is well-established that 
a mere claim for damages in respect of a 
breach of contract is not a right to sue 
which can be transferred, an executory con- 
tract for the future sale of immovable pro- 
perty is nut a mere right tosue, although 
no doubt, aright to sueis involved in it 
on breach of its conditions. A contract for 
the sale of immovable property which is 


capable of execution is capable of being 


inherited or assigned. The point for con- 
sideration then arises as to what was as- 
signed, and here a point of primary signific- 
ance is that two days before the sale in 
the plaintifi’s favour Punjaram had sold 
the house in question to the malguzar of 
the village whose consent in any case 
would have been necessary for the perform- 
ance of the contract. The learned Judge 
of the lower Appellate Court has recognized ` 
this fact in the very beginning of his judg- 
ment where he says: 

“As he(i. e, Punjaram) subsequently failed to 
perform his part of the contract and, in fact, came 
to sellthat house away to a third person, defendant 
No, 2 was obliged to assign all his right, title and 
interest, under the aforesaid agreement, in favour of 
the plaintiff and, hence, this suit.” , 

This, too, was recognized by the plaintiff 
in that he made no attempt to claim specific 
performance of-the contract in his suit and 
his plaint was entirely limited to the re- 
covery of the earnest money and interest 
thereon. Itis argued on behalf of respond- 
ent No. 1 that one should not look to the 
frame of the suit and that the nature of the 
claim as framed is immaterial but that the 
deed of assignment will show the intention. 
The argument that the frame of the suit is 
to be.disregarded is an unusual one. The 


plaint shows that the plaintiff had no inten- 
(2) 122 Ind. Cas, 24; A I R193)" Nag. 22; Ind 

Rul. (19. 0) Nag. 136, : KAN KA 

(3) 98ind. Cas, 339; AI R 196 Nag, 357, INU 
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tion whatever of claiming specific perform- 
auce of the contract which he claimed had 
been assigned to him, The reason is clear. 
The contract was no longer capable of 
execution. Had the contract become 
incapable of execution during the pendency 
of the suit, by the provisions of s. 19, 
Specific Relief Act, the person suing on the 
contract is still entitled to compensation, 
but in this case no claim for specific per- 
formance was made because at the time 
of bringing the suit the plaintiff was well 
aware that the contracti was no longer 
capable of. execution. It is equally clear 
that at the time of the execution of the as- 
signment deed the assignor was equally 
aware that the contract was incapable of 
execution. What he assigned therefore was 
not an executory contract but a claim in 
respect of compensation for a breach there- 
of. The authorities cited in support of the 
propositions that a right to specific perform- 
ance is assignable and that a right to 
recover damages on a Claim arising out of 
a transferable right is equally transferable, 
have consequently no force. : 
It is well established that a right to sue 
for damages arising out of a broken con- 
tract is not assignable. This has been 
made perfectly clear by the amendment of 
s. 6, cl. (e), Transfer of Property Act, by 
the Amending Act ILof 1900. Thus the 
claim for interest on the sum of Rs. 350 
which is by way of damages must fail, and 
the only question remaining is whether the 
right to recover Rs. 350 advanced as earnest 
money can be assigned. In my opinion 
this is a mere right to sue as much as a 
right to sue for damages arising out ofa 
breach of contract. Is is true that Balaji 
would have been entitled to sue for the 
return of earnest money advanced and his 
success would have depended upon his 
establishment of the contention that it was 
not he who broke the contract; whether he 
would be entitled to a return of the earnest 
money in any circumstances would depend 
on the special circumstances of the case, 
Jtarnest money cannot be described as a 
debt or beneficial interest arising out of 
the contract. It is not necessarily con- 
sideration of the execution of contract and 
is certainly not automatically recoverable. 
It remains therefore a mere right to sue. 
The cases which have been cited on 
behalf of the respondents to show that a 
contracting party is entitled to a return 
of his earnest money are not in point as 
the question of assignment of the right to 
sue fora return of earnest money is not 
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touched on in them. The only case which 
might have some applicability is that of 
Indar v. Raghubir Singh (4). In that case 
part of the consideration in a mortgage 
remained with the mortgagee to be paid to 
the mortgagor when required, and the as- 
signee of the mortgagor's right claimed to 
realize the unpaid balance with interest. 
The liability to pay the amount of the con- 
sideration was not disputed, and all that 
was contested in the case was the liability 
of the mortgagee to pay interest, which 
was disallowed as being non-transferable. 
There was clearly a contract of liability to 
repay the sum withheld in this case, a 
liability which could not be disputed. I 
therefore hold that the plaintiff is not 
entitled to sue for the recovery of the 
earnest money advanced as what was as- 
signed to him was nothing more than 
a right to litigate for the amount, a 
right which is untransferable. The 
appeal succeeds and the suit will be dismis- 
sed, the plaintiff paying the defen lants’ 
costs in all Courts. 

D. Appeal accepted. 

(4) 125 Ind. Oas. 174; A I R 1930 Oudh 68; 5 Luck, 
547; 7 O W N 12; Ind. Rul. (1930) Oudh 302. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 1597 of 1933 
March 16, 1934 
SHADI Lat, C.J. 

EMPEROR — PETITIONER 
VETSUS 
DAS AND OTASRS—ACOUSED—RESPONDENTE 

Criminal Procedure Code Act V of 1698), 3. 439— 
Interference involving imprisonment of persons 
already discharged—Propriety of—Criminal trial— 
Sentence—Hnhancement in revision—Principles, 

The High Court is slow tointerfere, where inter- 
ference would involve the imprisonment of persons 
already discharged from jail, though that circum- 
stance isno insuperable obstacle, The Court freq- 
uentiy declines to interfere, in order to enhance a 
sentence onthe mere ground that it would itself 
have passed a heavier sentence. Empress v. Lal 
(1), followed. 

Case reported by the 
Jullundur, with his No. -320-d., 
October 23, 1933. aes 

Report.—Birbal, father of Das accused, 
has built a thara in front of the door of 
his house which has given offence to the 
complainant's party who have frequently 
protested against it. According to the First 
Information Report on the day in question 
Ghuman complainant was passing by 
Birbal’s house and again made a protest 
against the thara. Thereupon Das, Vary- 
man and Rakha who had lathis and Banta 
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who hada takwa attacked and beat him. 
He received severe injuries. His cries 
brovght his aunt Musammat Santi, and 
Dhannu, smong others, to the spot and 
they succeeded in releasing him. The 
Firet Information Report was made on June 
13, at 7 P. m. but the injured man 
Ghuman had been examined by the doctor 
at . Banga Dispensary at 74. m. cn day, 
about 12 hours after the incident which 
Mee place at about sunset on the previous 
ay. 

The medical evidence shows that Ghuman 
had two contused wounds, 2 inches by + 
of an inchand 14 inches by l-6tb of an 
inch, on the top of bis head a biuise 2 
inches by 1 inch on his right forearm, a 
contusion in the same place 3 inches by 1 
inch, a contusion on the left index finger, 
1 inch by 4 inch beneath which there was 
a fracture of a bone, ceven contusion 
marks on the back, four of which measured 
10 inches by 3-4 ofan inch and the other 
three 7 by inches 3-4 of an inch a bruise 
onthe left shoulder measuring 4 inches 
by half an inch, and another bruise on the 
left arm 2inches by 1 inch. Not one of 
these injuries can be regarded as trivial 
and all of them taken together show 
beyond doubt that Ghuman was the victim 
of a concerted attack by three or four 
persons armed with lathis which they used 
to geod effect. 

The prosecution evidence is contained in 
the statementsof Ghuman, Dhannu, Bhag- 
wan Singh and Bishen Das. Apart from 
the dispute regarding the thara, there is 
only onecther dispute between Ghuman 
and Birbal snd that is regarding a 
boundary in respect of which a civil suit 
has been filed. Dhannu received an injury 
while attempting to rescue Ghuman. 
Against him itis alleged that he is an 
enemy of Banta accused and it is shown 
that in 1924, Banta’s father Bachna 
prosecuted him successfuly unders. 21], 
Indian Penal Code. Dhannu says that he 

’ got off on appeal but has not filed any 
copy ofthe Appellate Court's order. Bhag- 
wan Singh used to ke a chaukidar but 
was dismissed on October 17, 1927. On 
August 2, 1927, Birbal filed a complaint 
against him under s. 211, Indian Penal 
Ccde, which, however, was dismissed under 
s. 30%, Criminal Procedure Code. No 
clear enmity is, therefore, shown to exist 
between Bhagwan Singh and Birbal. 
Bishen Das also received injuries while 
attempting to rescue Ghuman. There is 
absolutely nothing against this witness * * 
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so that not asingle question was put to 
him in cross-examination. ‘be statements 
of Ghuman, Lishen Dass and Bhagwan 
Singh seem to metobe sufficient even if 
that of Dhannu be * * altogether to 
make out a prima facie case for the pro- 
secution. 

The defence version was that Musammat 
Santion the complainant * * came to 
Birbal’s house and started to destroy the 
offending ...... thara whereupon Musammat 
Raj Kaur afemale relation of the accused 
tried to prevent her. A dispute arose 
which led to men on both sides collecting 
onthespot and fight ensued in which 
Bishen Das stiuck Birbal with a takwa 
and the lobe of Musammat Raj Kaur’s ear 
was* *, The injuries inflicted on Birbal’s 
person were a clean superficial cut on the 
left arm 3-4 ofan inch inlength and a 
scratch on the left. knee # of an inch in 
lenght and ascratch on the left knee, 
obviously not the kind of injuries that 
would be inflicted, in a free fight. As for 
Musammat Raj Kaur's injury, the learned 
Magistrate has very rightly regarded it as 
being more likely to have been caused by 
another woman than by aman. The theory 
of a free fight then falls to the ground. 


An argument was advanced in defence 
that Musimmat Santi who was named as 
a witness in the First Information Report 
‘was not produced by the prosecution. Since 
the defence version is that the fight was 
started by Musammat Santi there can be 
no doubt that she was an ‘eye-witness of 
it, andI do not consider that any con- 
clusion adverse tothe prosecution can be 
drawn from ner absence fromthe case. 


In the circumstances mentioned above, 
it seems to me that the only conclusion 
justifiable on the facts proved is that 
Ghuman was the victim of a determined 
attack by the four accused persons who 
beat him as they pleased and inflicted 
severe injuries. These injuries should have 
been properly punished and the learned 
Magistrate was in érror in attempting to 
minimise them by saying thet the fracture 
of the finger bone was merely a ‘technical’ 
grievous hurt. It is as much a grievous 
hurt as any other form of grievous hurt, 
though it may not be so Serious as some 
others. In any case it seems to me that the 
merely nominal punishment which has 
been awarded is wholly insufficient, and 
I accordingly forward the reeerd to the 
High Court with the recommendation that 
the sentence be suitably enhanced, 
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Mr. R. A. Jeremy, for the Petitioner. 

Mr Mohan Sundar Das, for the Respond- 
ent. 

Order.— After hearing arguments on 
both sides and considering the relevant 
circumstances of the case, I am not pre- 
pared to hold that any strong grounds has 
been established, such as would justify 
the enhancement ofthe sentences imposed 
by the trial Magistrate. As laid down in 
Empress v. Lal (1) the High Court is slow 
to interfere, where interference would 
involve the imprisonment of persons already 
discharged from jail, though that circumst- 
ance is no insuperable obstacle. The Court 
frequently declines to interfere, in order to 
enhance a sentence on the mere ground that 
it would itself have passed a heavier sen- 
tence. 

Ido not think that the test laid down by 
that judgment has been Satisfied in the 
present case; nor am I prepared to hold 
that the complainant,was entirely free from 
blame. Iaccordingly decline to interfere 
with the sentences inflicted by the trial 
Magistrate. 

N. In erference declined. 
(1) 7 P R 1889 Or. 


ee 


MADRAS HIGH COURT 
Civil Revision Petition No. 1232 of 1932 
August 20, 1934 
PANDRANG Row, J. 
P. GURUSWAMI NAICK—PETITIONER 
versus 
VENKIDAMMAL AND O01HRBS— 


RESPONDENTS 

Partnership—Joint decree against partners— 
Death of one partner—Suit by surviving partner 
against legal representatives of deceased partner 
for contribution—Maintainability—Jurisdiction of 
Small Cause Court. 

Where a joint decree was passed against the 
plaintiff and his partner and after the death of 
the latter, the plaintiff instituted a suit in the 
Small Cause Oourt for contribution to the extent 
of Rs. 200, against the legal re-presentatives of 
his deceased partner in respect of the amount 
paid by the plaintiff to satisfy the joint decree, 
but the plaint was returned to be re-presented to 
the * proper Court on the ground that no suit for 
contribution, but only a suit for accounts, lay: 

Held, that a suit for contribution onthe Small 
Cause side was maintainable as the partnership 
had ceas:d to exist andthe order returning the 
plaint was erroneous, Gudlavalleru Venkataratnam 
y. Vellatambi Venkataratnam (1), followed. 

C. R. P. under s. 25 of Act IX of 1897, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Koilpatti, dated March 31, 1932 and passed 


in S.C. S, No, 652 of 1931. 
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Mr. K. S. Ramabhadra Ayyar, for the 
Petitioner, . 

Judginent,—The petitioner instituted a 
suit on the Small Cause side for contribution 
to the extent of Rs. 200 against the legal 
representatives of one Naranappa who died 
about 6 years prior to suit in respect of the 
amount paid by the petitioner in satisfas- 
tion of a joint decree against himself and 
Naranappa. ‘Chat decree had been passed 
against them as joint managers of a chit 
fund. The District Munsif was of opinion 
that the suit was not of a Small Cause nature 
and ordered the plaint to be returned for 
presentation tothe proper Court. The real 
contest between the parties, and this was 
the point actually decided by the District 
Munsif, was whether a suit for contribution 
was maintainable at allin viewof the fact 
that the decree in question was a liability 
of the partnership com posed of the petitioner 
and the late Naranappa, and not whether, 
if such a suit was maintainable, it was of a 
Small Cause nature. The District Munsif 
accepted the contention of the contesting 
defendants Nos. 2 to 4 that only a 
suit for accounts of the partnership 
lay in the circumstances and not a 
suit for contribution. It was not the 
case of the contesting defendants that the 
partnership was subsisting; on the other 
hand, it was alleged inthe plaint that one 
of the two partners, Naranappa, died six 
years ago, and this allegation was not 
denied. The point is one already decided 
in Gudlavalleru Venkataratnam v, Vella- 


tambi Venkataratnam (|) andi see no 
reason why the decision in that case 
should not be followed, I find, therefore, 


that the suit is maintainable on the Small 
Oause side; it will be open tothe contest- 
ing defendants, however, to prove that on 
a settlement of accounts the amount pay- 
able by them is wiped out or reduced. 

The order of the District Munsif order- 
ing the plaint to be returned is hereby 
set aside and the District Munsif is direct- 
ed to restore the suit to its original num- 
ber on his file and dispose of it accord- 
ing to law. The petitioner is entitled to 
have his costs of this petition from the res- 
pondents Nos. 2 to 4. 

A. Petition allowed. 
nA 15 Ind. Oas. 218; (1912) M W N 384; 11 MLT 
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CALCUTTA HIGH COURT 
Civil Appeal No. 2478 of 1931 
June 7, 1934 
| NASIM Aut, J. 
RAM CHARAN SUTRADHAR 4ND ANOTHER 
—APPELLANTS 


Š : VETSUS : 

RADHA CHARAN DAS AND 0THERS— 

oe Se aa RESPONDENTS 

Bengal Tenancy Act (as amended by Jastern 
Bengal and Assam Tenancy Amendment Act of 
1908), s. 22—Effect of the amendment Purchase 
of raiyati rights by landlord—Under-raiyat, if be- 
comes raiyat. ‘ 

The effectof the amendment of a. 2°, Bengal 
Tenancy Act, by the Eastern Bengal and Assam 
Tenancy Amendment Act, is that if the purchaser is 
the landlord he shall have no right to hold theland 
as a tenant. but shall hold it as a permanent tenure- 
holder or proprietor as the case may be. ` Consequ- 
ently after the auction-purchase of the raiyati by 
the landlord, the under-raiyats cease to be such but 
are raised to the status of raiyats Hochanuddi v. 
Abdul Hakim Maridha (1), relied on, Eakuf Aliv. 
Meajan (2), distinguished. 

C. A. from appellate decree of the First 
Court Additional Sub-Judge, Tippera, dated 
May 25, 1931. 


Messrs. Chandra Sekhar Sen and Satish 
Chandra Sen, for the Appellants. 

Mr. Benode Lal Ghose, for the Respond- 
enis. : 


Judgment.—This is an appeal on behalf 
of the plaintiffs in a suit for possession. 
The plaintiffs’ case was that one Ananda 
Mohan Sutradhar was a raiyat under 
Madan Mohan Sutradhar, the predecessor 
ofthe plaintiff; that the raiyati-holding was 
purchased by the landlord in execution of 
a rent decree; that before the auction sale 
the predecessors of the first party defendants 
held the disputed lands as an under-raiyati 
for a period of nine years. It was further 
alleged by the plaintifis that asthe period 
of nine years had expired the plaintiffs were 
entitled to recover khas possession. The 
defence of the defendant was that after 
` the auction purchase of the raiyati right 
the defendants ceased to be under-raiyats 
.and that they were automatically raised to 
the status of raiyats. The Courts below 
have concurrently dismissed the plaintiffs’ 


suit. Hence the present appeal by the 
plaintiffs. The learned Advocate for the 
appellant however urges that the lower 


Appellate Court was in error in holding 
that the first party defendants were 
raiyats. It was contended by the learned 
Advocate that by ihe sale of the raiyati 
under which the defendants held, the 
occupancy right only ceased to exist but 
the raiyati continued. In support of this 


MUTHIA OBETTIAR V. BAMANATHAK OHBTTIAR 


15310 


contention certain decisions of this Court 
were placed before me. There cannot be 
any doubt that this was the law as it stood 
before the amendment of 1908. By the 
Eastern Bengal and Assam Tenancy 
Amendment Act of 190 the original s. 22 
was amended. The effect of the amend- 
ment is thatif the purchaser is the land- 
Jord heshall have no right to hold the 
Jandas a tenant but shall hold it as a per- 
manent tenure holder or proprietor as the 
case may be. The amendment makes it 
absolutely clear that not only the occupancy 
right shall cease to exist but thatthe 
raiyati itself willdisappear. This view is 
supported by a decision of this Court in the 
case cf Hochanuddi v. Abdul Hakim Mari- 
dha 90 Ind Oas 816 (1). This case also lays 
down that if the raiyati ceases to exist, then 
the tenants who held as under-ratyats 
before the auction purchase cannot be said 
to be holding under raiyats and consequently 
they cannot be said as under-ratyats as 
defined in the Bengal Tenancy Act. In 
my judgment the lower Appellate Court 
is right in holding that the defendants 
are not under-raiyats and consequently are 
not liable tobe evicted. It was however, 
urged by Mr. Senthat the decision in the 
case of Hakuf Ali v. Meajan(2) is against 
this view. It, however, appears that the 
point which has been raised inthe present 
appeal was not specifically raised and decid- 
ed in that appeal. 


point or decision in the present case was 


expressly raised and decided inthe case 
reported in Hochanuddi v. Abdul Halim 
Maridha (1) referred to above. The 
view taken by the lower Appellate Court 
uppears tome tobe supported by the 
terms of the section. 

The result, therefore,is that this appeal 
is dismissed. Butin the circumstances of 
this case there will be noorder for costs in 
this appeal. Leave to appeal under ` s. 15 
of the Letters Patent has been asked for in 
this case. The leave is refused. 

Order accordingly. 


N. 
(1) 90 Ind. Cae. £16; A I R 1926 Cal. 158. 
(2) 29 Ind. Cas. 686; AIR 1916 Cal 343; 43 O 164, 





MADRAS HIGH COURT 
Civil Revision Petition No. 1199 of 1933 
August 30, 1934 
CORNISH, J. 
MUTHIA CHETTIAR—PETITIONER 


versus 

S. R.M. A.R. RAMANATHAN CHETTIAR 
AND ANOTHER— RESPONDENTS | 
Practice—Commissions—Application for commis- 


r 


~i 


~ 


On the other hand, the; | 





sion after date of first hearing—Refusal of applica- 
tion on the ground that commission may entail 


adjournment of trial, legality of—Madras Rules of 
Practice, rr. 57, 59. 


Under r. 57 of the Madras Civil Rules of Practice 
an application for a commission should be made 
before the date of the first hearing of the suit. 
But an application made after the first hearing 
cannot, however, be dismissed merely because the 
issue of @ commission might entail an adjournment 
of the trial, though an applicant who delays his 
application until after the date of first hearing 
is liable to the risk of being refused an adjourn- 
ben ment of the trial to enable him to have the com- 

mission returned in time for the trial, 


C. R. P. under s. 115 of Act V of 198 
and s. 107 of the Government of India 
Act, praying the High Court to revise 
the order of the Court of the Subordinate 
Judge, Devakottui, dated August 16, 1933, 
and madein I. A. No 1162 of 1933 in 
O. S. No. 144 of 1933. 

Mr. M. Patanjali Sastri, for the Peti- 
tioner. 

Mr. V. Ramaswami Iyer, for the Res- 
pondents, 

Judgment.—The pstitioner was defend- 
ant in a suit in the Devakottai Sub-Court, 
His petition is for the revision of an 
order of the Additional Subordinate Judge 
dismissing his application for the issue of 
a commission for the examination of a 
witnessin Burma, ‘I'he suit was instituted 
~ on August 19, 1932, The date of first hearing 

was February 24, 1933 and on that occassion 

issues were framed. The case was posted 
for trial on August 29, 1933. On August 

11, 1933, that is to say 18 days before 
“the day fixed for trial, the petitioner 
m applied to the Court toissue a commission. 
The learned Subordinate Judge said that 
the issue of a commission at that stage 
would mean a further adjournment of 
the suit indefinitely for some months. 
He was also of opinion that the excuse 
offered by the petitioner for not having 
made his application earlier could not be 
accepted. 

Now it is clear under r. 57 of the 
. Civil Rules of Practice that the proper 
time for making an application for a 
commission is the date of the first hear- 
ing of the suit. There is nothing in the 
rules to prevent the application from being 
» made subsequently. But the applicant, 

who delays his application until after the 
date of first hearing is liable to the risk 
of being refused an adjournment of the 
trial to enable him to have the com- 
mission returned in time for the 
trial. 

Rule 59 says thatif an application for 
the issue of a commission to examine a 
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witness is made subsequently to the first 
hearing and an adjournment of the final 
hearing is prayed, the adjournment shall 
not be allowed, unless itis made to appear 
to the Court that the application could not 
or ought not to have been made at the 
first hearing. 

The rule means this that if a prayer 
for adjournment of the trial is coupled 
with an application for a commission, 
the Court shall refuse the adjournment 
unless it is satisfied that the application 
could not or ought not tohave been made 
at the first hearing. The rule does not 
say that the application for a commission 
must be refused in such circumstances, 
If an applicant thinks that the commission 
will be completed before the trial there 
is no reason why he should ask for an 
adjournment. 

The learned Subordinate Judge seems 
to have thought that because the issue of the 
commission might entail an adjournment 
of the trial (which had not been asked 
for) he must refuse the commission. 
In so thinking he misdirected himself. 

The defendant was entitled to have his 
commission subject to the risk of its not 
being completed and returned in time 
for the trial, The Civil Revision Petition 
is allowed, and a commission wil] issue 
from the lower Court and a fresh date 
will be fixed for the final hearing, A 
reasonable time for the issue and return 
of the commission must be allowed, 
Petitioner will get costs of Civil Revision 
Petition in this Court, 

A. Petition allowed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 608 of 1934 
September 27, 1934 
PAKENBAM WALSH, J. 
VENKATASWAMI NAIDU AND 0OTHERB— 
PETITIONERS | 
VETSUS 
Taz UPPILIPALAYAM VAMANA 
VILASA NIDHI Lro., By Irs SECRETARY 
T. KRISHNASWAMI NAIDU— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 0O. VIII, 
r. 9 O, XXXII, rr. \2, 13, 14—Minor defendant, 
whether entitled to put in additional written state- 
ment on attaining majority—Indian Law. 

A minor defendant is not entitled on attaining 
majority to putin an additional written statement. As 
thereis no special provision in the Civil Procedure 
Code, in this behalf, the case of minor defendants 
falls under the general provisions of O VIII,r. 9, 
Civil Procedyre Code, under which an additional 
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written statement otherwise than by way of defence 
to a set-off shall only be presented by leave of the 
Court and on such terms as the Court thinks fit. 

C. R. P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Coimbatore, dated March 20, 1934 and 
made in I. A. No. 277 of 1934 in O. S. No. 96 
of 1933. 

Messrs. S. S. Ramachandra Iyer and 5, 
Ramanatha Iyer, for the Petitioners, 

Mr. A. C. Sampath Ayyanger, for the 
Respondent. 

Judgment.—The suit was brought on 
two mortgages alleged to have been ex- 
ecuted by the father of the defendants 
who is dead. Written statement was put 
in and issues were framed on Novem- 
ber 10, 1933. The first petitioner attained 
majority on February 18, 1934 and on 
March 15, 1934, he put in I. A. No. 277 of 
1934 in the suitfor permission to file an 
additional written statement. The Court 
refused his application on two grounds: (1) 
that it contained irrelevant and prolix 
matter and (2) that it contained scanda- 
lous matter. Against this order the present 
Revision Petition has been filed. 

- The learned Advocate for the petitioner 
contends that a-minor defendant is entitled 
on attaining majority to put in an addi- 
tional written statement. He quotes Tre- 
velyan on Minors p. 270 and also Simpson's 
Law of Tafants p.311. The first does not 
quote any authority for the statement. 
The second quotes Bennet v. Lee (1). . The 
point does not seem to have been raised 
at all before the lower Court. 

‘Order XXXII, rr. 12, 13 and 14 deal with 
the case of a minor plaintiff who attains 
majority but there are no rules dealing 
with the case of a minor defendant attain- 
ing majority. The first question therefore 


is whether the lower Court in refusing the ` 


application can be said tohave refused to 
exercise jurisdiction which it was bound to 
exercise so as to enable this Court to 
interfere in revision. I am unable to hold 
‘this in the circumstances of the case. In 
India we are governed by the Civil Pro- 
cedure Code, and if this has not made 
‘special rules in the case of minor defen- 
dants it seems to me that they fall under 
the general provisions of O. VIII, r.9 in 
the matter of putting in additional written 
statement. Under O. VIII, r. 9, such an 
additional written statement otherwise than 
by way of defence to a set-off shall only be 


(1), 3 Atte, 541. 
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presented by leave of the Court and on 
such terms as the Court thinks fit. Con- 
sequently the refusal of the Court to grant 
permission, except in the one instance 
named which does not apply to the present 
case, would not be a matter with which 
this Court could interfere in revision. 

As to the merits I can only say that 
issues have been allowed on every possible 
aspect of the case and nothing in the 
additional written statement sought to be 
filed raises any new issue. On the other 
hand it is unquestionably prolix and I 
would also say in parts scandalous. 

The revision petition therefore fails and 
is dismissed with costs. 

A. Petition dismissed. 





CALCUTTA HIGH COURT 
Criminal Appeal No. 464 of 1934 
August 28, 1934 
S. K. Guoszt AND KBUNDKAR, JJ. 

TILU AND oraeRs—AccosED—A PPELLANTS 
versus 
EMPEROR— Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 297, 
307—Summing up—Duty of Judge to give to jury all 
shades and probabilities of the case—Misdirection as 
to evidence ~Dutyof High Court to see reasonable 
probabilty of jury returning verdict but for misdirge- 
tion —S. 307, scope of—Reference against verdict 

When to be made. 

The expression “summing up the evidenceof the 
prosecution and defence” under s. 297, Criminal 
Procedure Code, doas not mean that a Judge should, 
give merely a summary of the evidence. He must- 
marshall the evidence soas to bring out the lights 
and the shades, the probabilities and the impro- 
babilities, so asto give proper assistance to the 
jury whoare required to decide which view of the 
facts is trne, Oaa question of misdirection as to evid- 
ence the High Court has to see whether it is reason- 
ably probable that the jury would not have returned 
the verdict but for the misdirection complained of. 
Basil Ranger Lawrence v. The King (J), relied 
on. [p. 456, col. 1.) . 

Section 3:7, Criminal Procedure Code, placesa . 
powerful weapon in the hands of the Judge inthe 
Moffusil, and it is not available to a Judge of tbe High 
Court sitting in Sessions to prevent miscarriage of 
justice on account of a wrong verdict on the part of 
the jury, and in view of its provision itis necessary 
that the trial Judge should for ` himself appreciate 
the evidence and form his own opinion on the case 
so as to see whether it is necessary for the ends of 
imac to make a reference against the verdict. 
[ibid. 

Messrs. L. P. Pugh, H. Suhrawardy and 
A.S.M. Akram, for the Appellants. 

Messrs. A. K. Basu and Nirmal Chandra 
Chakravarti, for the the Crown. 

Judgment.—The abovenamed four 
appellants -were tried by the learned 


- Assistant Sessioas Judge of Hughly sitting 


with a jury on charges under ss, 344 ang 
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366, Indian Penal Code. The jury re- 
turned a unanimous verdict of guilty and 
the learned Judge agreeing has convicted 
them as above and sentenced the appel- 
lant Abdul Latif to undergo rigorous 
imprisonment for five years and each of the 
other appellants to undergo rigorous 
imprisonment for four years and six 
months. The case for the prosecution 
shortly stated is as follows. The appel- 
. lants are residents of Bagnan, Police Station 

Polba, in the District of Hughly. One Kusum 
Bala Dasi, a woman aged 16 or 17 years 
who is P. W. No. 2 in the case was living 
at the time of the occurrence in the house 
of her brother Gokul P. W. No. 10. Her 
husband Keshab P. W. No. 8 was also 
living with her in the same house but 
at the time of the occurrence he was away. 
One day in Agrahayan 1339 B. 5, at about 
104. m. Kusum carried some food to the 
field where Gokul was 
returning the woman was waylaid by 
these four appellants who gagged her 
and carried her off by force to the house 
of the appellant Abdul Latif, 

There it was alleged, she was kept 
wrongfully confined for about eight months 
and during this time Abdul Latif had 
sexual intercourse with her. In Sraban 1340 
B.S.she was taken by these appellants to 
Syeduddin Ahmed Sub-Inspector of Jogachia 
in the District of Howrah and. in the thana 
she was wrongfully confined for about 10 
days. The Secretary of the Arya Samaj, 
Calcutta, got information about the matter 
and deputed his Durwan Joy Narain Singh, 
P. W. No. 1, to make inquiries. He went 
to Jogachia dressed as a hawker and had 
an interview with the woman in the thana 
house of the Sub-Inspector of Jogachia. Then 
he made more inquiries and ultimately filed 
2 petition of complaint on August 9, 1933. 
The husband Keshab also filed a petition 
of complaint on August 31. Meanwhile it 
appears, in April 1933, that is to say 
during the period of the alleged confine- 
ment in Abdul Latif’s house the woman's 
brother Gokul was arrested on a charge 
of dacoity and subsequently he was tried 
and convicted in a proceeding under s. 110, 
Criminal Procedure Uode, in consequence of 
which he was sent to jail. On April 27, Suresh 
Ror, Sub. Inspector of Folba Police Station, 
who is Court witness No.2, held an inves- 
tigation in connection with the. dacoity case 
and examined the girl whom he, found living 
in aChalaghar in the Mussalman quarter, 
It appears that later there was an in- 
formation brought to the Police that the 
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girl had attempted to commit suicide an? 
also that she had been abducted. 

It may be that Gokul said this toa 
Police Officer while in jail. At any rate, 
there is no doubt that Bhababhim Singh, 
Assistant Sub-Inspector of Dadpur out- 
post under Polba Polices Station 
came to the village and recorded the 
statement of the girl on June 17, which is 
Ex. 4, and he submitted a report on June 18, 
following which is Ex. 3. In that state- 
ment the girl is reported to have said that 
she has separated from her husband and 
brother and was living in her own hut 
on the bank of Bhairabipara tank and 


according to the Assistant Sub-In- 
spector she was there living as a 
prostitute. On the complaint filed by 


Joy Narayan, P. W. No. 1, a warrant for 
the production of the girl was issued and 
she was brought from Jogachia thana. It 
was reported by the Circle Inspector, 
Oourt witness, that the girl told him that 
she had come to Jogachia thana to work 
as a maidservant. The defence is that 
there is a daladali in the village and 
that the case is the outcome of enmity, 
the men of the party of Mir Alani having 
instituted the case through the agency of 
Joy Narayan Singh. Mr. Pugh for the 
appellants has contended that the learned 
Judge's charge to the jury is open to 
serious objection because it is meagre and 
inadequate, there being no proper sifting 
of the evidence, which again is inherently 
improbable and full of material inconsist- 
encies. Mr. Basu appearing for the Crown 
has contended thatthe jury having believed 
the evidence, the matter is concluded and 
it is not open to this Court to interfere in 
appeal. Mr. Pugh has further drawn at- 
tention to a passage in the order of the 
learned Judge by which he sentenced the 
accused and it is as follows: 

“The accused after the delivery of the verdict 
aska me to refer the case to the Hon'ble High 
Court under s 307, Oriminal Procedure Oode. But 
in view of the pstition filed to-day by the Pablic 
Prosecutor regarding the charge and the unanimous 
verdict of the jury, I do not think that itis necessary 


for the ends of justice to submit the case to the 
Hon'ble High Court,” 


Mr. Pugh has contended that the learned 
Judge apparently realised the weakness 
of the prosecution evidence and thought 
that the jury would acquit, and that hs 
would have referre l the case to this Court 
under s. 307 Criminil Procedure Code, 
had he not been influenced by the attitude 
of the Public Prosecutor. This action on 
the part ofthe Public Prosecutor in filing 
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a petition has been repudiated by Mr. 
Basu in this Court and it is not clear what 
reason there was forthe filing of sucha 
petition when the jury had returned an 
unapimous verdict of guilty. But it lends 
colour to Mr. Pugh's argument that the 
Judge was atrfirst in favour of making a 
reference against the verdict of guilty. 
With regard tothatit must be said that 
it was the duty ofthe Judge to make up 
his own mind about the case. It must be 
remembered that s. 307, Criminal Proce- 
dure Code places a powerful weapon in the 
hands of the Judge in the moffasil, and 
itis not available to a Judge of this Court 
sitting in Sessions fo prevent miscarriage 
ofjustice on account of a wrong verdict on 
the part of? the jury, and in view of its 
provision it is necessary that the trial 
Judge should for himself appreciate the 
evidence and form his own opinion on the 
case so as to see whetheritis necessary for 
the ends of justiceto make a reference 
against the verdict. But not only for the 


. purposes of this section, but likewise for 


ir 


the purposes of proper and intelligent 
summing up it is necessary that the Judge 
should appreciate the evidence properly. 
Thie Court has pointed out morethan once 


that. the expression “summing up the 
“evidence of the prosecution and defence” 


anders. 297, Criminal Procedure Code, 
does not mean thata Judge should give 
merely a summary of the evidence. He 
must [marshall the evidence so as to 
bringout the lights and the shades, the 
probabilities and the improbabilities, so 
as to give properassistance to the jury 
who are required to decide which view of 
the factais true. Ona question of mis- 
direction as to evidence this Court has to 
see whether itis reasonably probable that 
the jury would not have returned the 
verdict but for the misdirection complain- 
ed of. Inthe case of. Basil Ranger Law- 
rences v. The King (1), Lord Atkin said as 


- follows: 


“Nor are their Lordships satisfied thatin any case 
the jury must have returned a verdict of guilty. It 
is true that there was evidence against the accueed, 
but a close scrutiny of the ‘evidence fails to satisfy 
them that upon a proper direction the jury might 
not reasonably have come to the conclusion that the 
guilt of the accused was not established beyond a 
reasonable doubt.” 


In that case the trial Court had omitted 
to give a direction on certain elementary 
principle of law, but where the misdirec- 


(1) 145 Ind. Cas. 202; AIR 2933P O 218; (1933) 
Or. Cas. 1302; 34 Or. L J 886; (1933) A LJ 1025; 38 
LW 035; LR 14 A 436 Or; 66 M LJ 216, 
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to evidence the argu- 
ment applies with equal force, and it 
is for consideration whether on proper 
direction and having all the circumstances 
before them the jury as reasonable men 
would have found that the charge was 
proved. Nowin ihe present case there are 
certain features which are probably be- 
yond controversy and which may at first 
sight favour the prosecution. It is pointed 
out by Mr. Basu for the Crown that it is 
noteworthy that the complaint was insti- 


tion has been as 


tuted at the instance of a third party,” 


the Arya Samaj. Next, there is no doubt 
that the girl was actually found in the 
thana. Further there is no doubt that 
sometime before that the girl was found 
living at her village, hut away from her 
own people and the honse of her brother. 
On the other hand these features, apparently 
favourable to the prosecution, are counter- 
balanced by others which the learned 
Judge failed to point out. The circums- 
tances indicate that the Secretary of the 
Arya Samaj might have been misled 
because the prosecution was really : the 
work of the Durwan P. W.No. 9, who was 
seen associating with some’ Muhammadans, 
specially Nasirn] Huq at the latters’ house. 
The jury might have felt some sympathy 
for the Arya Samaj but the learned Judge 
omitted to warn the jury that they must 


not be actuated by any sentimental con- 
sideration. It appears that news was 
brought to the Secretary of the Ariya 


Samaj by two upcountry men but: these 
have nrt been produced. Then as regards 
the finding ofthe girl in the thana the 
question is whether the circumstances 
connected therewith are inconsistent with 
the defence case, namely that the girl 
was living there voluntarily. There isno 
discussion of thisinthe charge. Accord- 
ing tothe prosecution case she had been 
questioned by two Police Officers while 
she was living inthe village. ` To them 
she did not divulge the truth, But nearly 
nine months after the occurrence while she 
was still in the hands of the Sub-Inspector, 
who was in the thana at the time, she chose 
to divulge the story toa passing hawker, 
The learned Judge does not discuss the 
evidence at all from the point of view of 
probability. If it is true that for eight 
months the. girl was living 
in the house of Latif, the question 
for the jury was whether: that would be 


`- consistent with her story of abduction and 


wrongful confinement,, but this is not 


brought out by. the learned Judge ‘in’ - 





‘Officers had been gained over by 


“to decide and the learned 


“He did not discuss 


“ most docile act on his part. 
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his charge. Then, as mentioned already, 
there is the evidence of three Police OMi- 
cers, all Hindus, who took part in the 
investigation while the gril was alleged 
to have been kept under wrongful con- 
finement. The girl admits the interviews 
with the two Police Officers, The learned 
Judge ought to have placed before the 
jury the. statement made by the girl on 
April 27, June 17 and August 9, res- 
pectively before the Sub-Inspector of 
Kolba, the Assistant Sub-Inspector of 
Dadpur and the Circle Inspector. These 
are quite inconsistent with the prosecu- 
tion case. Mr. Basu for the Crown has 
contended that very likely these co 
the 
accused party and they were carrying on 


‘a sort of bogus investigation in order to 


meet the defence case. This is., far- 
fetched, but it was no doubt for the jury 
Judge never 
put it to them. The three Hindu Police 
Officers were examined as Court witnesses 
because the prosecution were under the 
impression that it was their duty to ex- 
amine only those witnesses who would 
support the prosecution case and not 
necessarily those who would tell the truth. 
However, they were examined and the 
gitl’s sister-in-law Nisoda wasalso exa- 
mined as a Court witness. The learned 
Judge told the jury that if they believ- 
ed these witnesses the prosecution would 
fall to the ground and he leftit at that. 
what reasons there 
were for believing or for disbelieving, hav- 
ing regard to the probabilities or other- 
wise and. the inconsistencies in the evi- 
dence. 

The girl’s sister-in-law Nisoda is entirely 
hostile to the prosecution case. She sup- 
ports the defence and in fact she brought a 
criminal charge `of rape against the com- 
plainant -Joy Narayan. The husband who 
subsequently filed a petition of complaint 
tells a story. which also is not consistent 


with probability. He says.that he was ' 


sent by the accused Purna to his native 
village: where he lived for 8 months, a 
The ques- 
tion is whether he- had abandoned the 
girl for the time, but the learned Judge 
did not invite the. jury to consider the 
probabilities on this point. Then as re- 


‘-gards the girl herself, leaving aside the 


question as to whether the sc-zalled 


_ Court, witnesses should be believed or not, 
~ the learned Judge.did not examine her 
‘evidence in detail to show how far 


the 
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evidence was probable or consistent. To 
us ib seems that her evidence bristles 
with improbabilities and inconsistencies. 
It is noteworthy that in the petition of com- 
plaint filed by Joy Narayan and alsoin the 
petition filed by the husband, no case 
of abduction by force or wrongful con- 
finement in the house of Abdul Latif was 
alleged. No doubt P.W. No. 1 was not 
an eye-witness but his evidence is that 
he had ascertained the facts from the 
girl herself and from her brother Jugal. 

The latter is alleged to be an eye- 
witness tothe occurrence and so is a 
Muhammadan, P. W. No. 3, who however 
admits that he did not tell any one of the 
occurrence, but the learned Judgedid not 
point this out tothe’ jury. Then again the 
brother of P. W. No. 10 saya that he 
laid an information of the occurrence at 
Poba thana but the daroga refused to re- 
cord it asifhe had already been gained 
over to the side of the accused. He fur- 
ther says that he complained to the 
Magistrate about the abduction of his 
wife, and this complaint was also ignored. 
This wasnever pointed out to the jury. 
Thus with regard to the summing up of 
the evidence the charge of the learned 
Judge is qnite colourless and he gives 
no advice as to credibility. On the: con- 
trary, the record discloses that sonie in- 
admissible evidence had been introduced. 
For instance, one witness deposes to other 
incidents of alleged abduction on the part 
of the accused but the learned Judge 
never took car to warn the jury that this 
evidence as to the bad chiracter of the 
accused, which might have been let in 
through the ineptitude of the defence, 
must be left out of consideration. Again 
P. W. No. 4 speaks ofthe beating of 
Gokul which is hearsay, but it was letin 
and the learned Judge did not warn the 
jury on this point. 

The husband in his complaint mention- 
ed s. 498, Indian Penal Code, as one of 
the offences complained of. But this charge 
apparently was not persisted in and al- 
though, as men‘ioned already, the prosecu- 
tion started out with a case of enticement, 
in the evidence a case cf abduction and 
forcible confinement was sought to be 
made out. In his summing up what the 
learned Judge did was to give to the 
jury a string of points, but he did not 
express any opinion either way nor did 
he discuss the evidence in detil. The 
result is that the jury got no assistance. 
Furthermore the learned Judge did not 
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take care to discuss the evidence asagainst 
each accused separately, although no case 
has been made out even on this evidence 
under s. 344, Indian Penal Code, against 
all the accused. Our conclusion is that 
the learned Judge did not place the 
evidence properly before the jury and 
that this charge was vitiated by serious 
misdirection. Having regard to the state 
of the evidence we do not think that 
there should be a retrial of the case. 
The result is that we allow the appeal, 
set aside the conviction of and the sen- 
tence passed on the appellants, acquit 
them of the offences under ss. 344 and 
366, Indian Penal Code, and direct that 
they be forthwith set at liberty. The 
appellants will be discharged from their 
bail bonds. 
N. Accused acquitted. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 103 
of 1933 
November 29, 1933 
DaLIP SINGH, J. 
aS Musammat SHAMO BAI— 

i À PPELLANT 

VETSUS 
DAYA RAM AND OTHERS - 
RESPONDENTS 

Workmen's Compensation Act (VIII of 1928), 
s. 2 1) (d)—‘Unmarried sister’, if  ineludes 
widowed sister—Interpreiation of statules—Primary 
meaning of word to be considered 

The words “unmarried sister’ in s, 2 (1) (d; 
Workmen’s Compensation Act,includesa widowed 
sister. Moti Bai v. Agent, N W. Ry. (1) and 
Soleman Bibi v. East Indian Railway (2), relied on 
Sat Narain v, Deputy Commissioner, Ajodhia Esicte 
(3), referred to. 

Jn the construction of a statute, ordinarily 
speaking, the primary meaning of a word has to 
be considéred as the meaning, unless there is 
something to show that that was not the meaning 
of the legislature. 

M. F. O. A? from the order of the Senior 
Sub-Judge, Multan, dated December 23, 
1932. i 

Mr. Ram Lal Anand, I, forthe Appellant. 

Mr. Nawal Kishore, for the Respond- 
ents. 

Judgment.— The main question for de- 
cision inthis appeal is whether under 
s. 2 (1)(d), Workmen's Compensation Act, 
1923, the words “unmarried sister” means 
a sister whohas never married and is 
single, orıt means asisier who is {not 
married atthe time when the question 
for compensation arises and, therefore, 
includes a widowed sister, The question 
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is not free from difficulty, because ac- 
cording to the English rulings, at any 
rate, the words ‘unmarried sister” primarily 
mean one who has never married and 
not one not under converture, to use an 
English term, at that particular time. In 
the construction of a statute, ordinarily 
speaking, the primary meaning of a word 
has to be considered as the meaning, unless 
there is something to show that that was not 
the meaning of the Legislature. I find, 
however, that in Moti Bai v. Agent, N. 
W. Ry.(1) a Single Judge of this Court 
held that the word “unmarried” included 
widowed and this ruling was followed in 
a Division Bench of the Calcutta High 
Court, Soleman Bibi v East Indian Railway 
(2). The learned Counsel for the appel- 
lant relieson Sat Narain v. Deputy Com- 
missioner, Ajodhia Es‘ate (3)a Full Bench 
decision of the Oudh High Court, where 
without any discussion it was held that 
unmarried sisters did not include widowed 
sisters. On the whole I am not prepared 
to dissent from the ruling of our own High 
Court though Iam not completely satis- 
fied that it is correct, but a Letters 
Patent Appeal is open to the parties, if so 
advised. 

The only other question is the question 
ofthe amount of the apportionment, but 
on this I see no reason to differfrom the 
trial Court, J, therefore, dismiss the ap- 
peal making no order as to costs, 


N. Appeal dismissed. 

(1) 134 Ind. Cas 108 A IR 1932 Lah. 1; 13 Lah. 228: 
Ind. kul. (1931) Lah 8°86; 33 PL R 1:6. 

(2) 143 Ind. Cas 1°4; A 1R19°3 Cal. 358; 370 W 
N 453; Ind. Rul (1923) Cal. 351; (1933) Or. Oas. 
494; 60 0. R20, 

(3) 122 Ind. Cas. 332, A1R1929 Oudh 433; 60 
W N £29; 13 R D1707; Ind, Rul (1930) Oudh 108; 
5 Luck. 380. 


MADRAS HIGH COURT 
Civil Revision Petition No. 459 of 1932 
August 10, 1934 
MADHAVAN NAIR, J. 
HADDU 84RU—PEMTIONER 
Mi versus 
Haji ZAMAL NOOR MOHAMED SAHEB 
—RESPONDENT 

Civil Frocedure Code (Act V of 1908), O. IX, r. 
13,0, XXI, r. 58, s.151—Application under O. XXI, 
r. §8—Dismissal for default — Application for 
restoration — Maintainability — Inherent power to 
restore, 

An application under O. XXI, r. 48, Civil Pro- 
cedure Code, is a proceeding’in execution and as 
such O, 1X, r. 13 of the Code, will not apply 
to such an application Nor have the Courts 
inherent power to set aside ordera of dismissal for 


ly 


r 
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default passed in respect of such applications, 
Alagasundaram Pillai v. Pichuvier (2), Arunachalam 
v. Veerappa Chettiar (3), followed. Ramappa Chettiar 
v. Ekambara Padayachi (1), not foliowed 

C. R. P. under s. 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the District Munsif of Aska, 
dated September 28, 1931, and made in 
E. A. No. 1037 of 1930 in E. A. No. 960 
of 1930 in E. P.No. 788 of 1930 in O. S. 
No. 76 of 1930. 

Mr. B, Jagannadha Doss, for the Petitioner. 

Mr. S. Ramachandran, for the Respon- 
dent. 

. Judgment.—I agree with the. lower 
Court’s order. The decision in Ramappa 
Chettiar v Ekambara Padayachi (1) is no 
doubt in favour of the appellant but at 
the time when the learned Judge decided 
that case the decision of the Full Bench in 
Alagasundaram Pillai v. Pichuvier (2) 
and Arunachalam v. Veerappa Chettiar (3) 
did not exist. After these decisions it 
will be difficult to say that an applica- 
tion under O. XXI, r. 58 of the Code of 
Oivil Procedure is not a proceeding in 
execution. If it is such a proceeding 
then O. IX, r. 13 will not apply. The 
Fall Bench decisions also show that 
Courts have no inherent power to set 
aside orders of dismissal for default 
passed in respect of such applicaticne. 
The Civil Revision Petition is dismissed 
with costs. 


JALAL DIN V. 


A. Petition dismissed. 
(1) 79 Ind Cas RIB; 47 M (51; 19 LW 685: 47 ML 
J 13; :1924)M W N 479: A I R 1924 Mad. 715 

(21 120 Ind. Oas. 567: 52 M 899; A I R 1929 Mad. 
757; 57 M L J 381; 30 L W 424; Ind Rul. (1930) Mad. 
23 (F. BJ) 

(3) 134 Ind. Gas. 806; 6L M L J 348; (1931) MWN 
523; 34 L W 360; AIR 1931 Mad, 656; Ind. Rul, 
(1931) Mad, 851; 55 M17 (F.B). 





‘LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 86 
of 1934 
November 5, 1934 
< AGHA HAIDAR, J. 
JALAL DIN—SURETY—APPELLANT 
LETSUS 
MEBHANGA RAM AND OTHERS - DECREE- 
HOLDERS AND ANOTHER — J UDG wENT-DEBTOR— 
RESPONDENTS 
Limitation Act (IX of 1908), s 23—Surety under- 
taking to produce judgment-debtor on each date of 
hearing—Failure to produce him on a certain date— 
Hxecution proceedings terminating ata later date — 
Applicaiion for execution against surety—Limitation, 
when ‘commences—Breach, when occurs—S. 23, if 
applies. f 
Where. a person stood surety for the judgment- 
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debtor and according to the terms of the zamanat 
nama undertook to produce the judgment-debtor on 
each date of hearing and further stipulated that in 
case of default he would be liable to pay the whole 
amouat due under the decree, and ou a date the 
surety failed to produce the judgment-debtor but the 
execution proceedings dragged on till a later date 
when the file was consigned to the record room ; 

Held, that the breach occurred on the date when 
the surety failed to produce the judgment-debtor and 
not on the date when the proceedings came fo an 
end and that s, 23, Limitation Act did not apply as it 
was not a case of continuous breach. Bhojraj v. 
Gulshan Ali (1), referred to 


Mis. F. C. A. fromthe order of the Sub- 
ordinate Judge, First Olass, Lyalipur, dated 
November 13, 1933. 

Messrs. Mehr Chand Mahajan and Rattan 
Lal Chawla, for the Appellant. 

Mr. Dina Nath Bhasin, for the Respond- 
ents. 


Judgment.—On January 14, 1927, a 
decree for Rs. 7,000, was obtained by Jamna 
Das against Mohammad Din. It was pro- 
vided in the decree that the payment shall 
be made in certain instalments. On June 
19, 1927, the judgment-debtor was arrested 
in the execution of the decree. On the 
same date Jalal Din stood surety for the 
judgment-debtor and according to the 
terms of the zamanat-nama undertook to 
produce the judgment-debtor on each date 
of hearing and further stipulated that in 
case of default he would be liable to pay 
the whole amount due under the decree. 
The surety produced the judgment-debtor 
on July 22, 1927. On foursubsequent dates 
also the judgment-debtor was produced by the 
surety but on February 29, 1923, the surety 
failed to produce the judgment-debtor. The 
execution proceedings dragged on till De- 
cember 14, 1928, when the file was con- 
signed to the record room. I may also 
mention that between February 29, 1928, 
and December 14, 1928, there were various 
hearings butin none of them the presence 
of the judgmeut-debtor was required and 
consequently we do not find any mention 
of the judgment-debtor’s appearance on any 
of these dates. The present application for 
execution was filed against the surety on 
Decemter 14,1931, namely, exactly three 
years after the date when the execution 
proceedings had terminated. There were 
other matters which arose out of the case 
but they have now ceased to be of any 
importance in view of the decision of this 
Court. The sole question that remained 
was whether the application dated Decem- 
ber 14, 1931, against the surety was within 
time or not, The learned Subordinate 
Judge has applied the provisions of Art. 181 
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read with s. 23, of the Indian Limitation 
Act and has held that the application was 
within time, inasmuch as the right to apply 
accrued to the decree-holder to have the 
decretal amount realized from ths surety 
on each date cf hearing including the last 
date which was December 14, 1928, when 
the proceedings came to an end. The 
surety has come up to this Court in appeal. 

Mr. Mehr Chand Mahajan argues that 
s. 23 does not apply. His contention is 
that according tothe true interpretation of 
the zamanat-nama the breach occurred on 
February 29, 1928, when the surety failed 
to produce the judgment-debtor before the 
Court. He further argued that this might 
have been a case of successive breaches but 
in view of Bhojraj v. Gulshan Ali (1), as 
interpreted by Mahmood, J., it was not a 
case of continuous breach and, therefore, 
8, 23, has no application. There is consider- 
able force in this contention and in my 
opinion the right to apply accrued when the 
surety failed to produce the judgment- 
debtor on February 29, 1923. 
period from this date, the application is 
clearly time-barred. I, therefore, allow the 
appeal, set aside the order of the Court 
below and dismiss the suit with costs. 

N. Appeal allowed. 

() 4 A 493. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 8&6 of 
1934 $ 
October 10, 1934 
Din MOoHAMmAD, J. 
ALLAH DITTA anp others—PBETITIONERS— 
APPELLANTS 
TE? SUS 
DEWA SINGH AND OTAE8gS —Crepitors— 
RESPONDENTS 

Insolvency—Application for adjudication—Land 
having statutory vrestrictions—Whether realisable 
asset—Determination whether landlords are prepared 
to consent in writing to transfer of occupancy rights 
— Necessity of. doch 

Where a person applies for adjudication, the fact 
thatthe land has some statutory restrictions is no 
ground to hold that it is not a realizable asset. Even 
the occupancy rights under the Punjab Tenancy Act 
form the .assets of an insolvent, unless he showed 
that he had applied to the landlord and the landlord 
had refused to consent to the transfer of these 
rights but it is necessary to determine whether or not 
the landlords of the petitioner are prepared 
to consent in writing to the transfer of their 
occupancy rights. Moti Ram v, Kewal Ram (1), 
Kashmira Singh v, Badar-ud-Din (2) and Jai Singh w. 
v. Farid Bakhsh 13), relied on. : fe 

Mis. F. C. A. from an order of the District 
Judge, Gurdaspur, dated April 21, 1934, 








ALLAH DITTA V. DEWA SINGH 


Counting the - 
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Mr. Ram Lal Anand, I, for the Appel 
lants, 

Mr. Chiranjiva Lil Aggarwal, for the 
Respondents. 

Judgment.—The appellants in this 
case applied to be adjudicated iosolvents, 
Their liabilities amounted to Re. 12,603-8-U 
of which Re. 4,674-8-0 were secured and 
the rest unsecured. The total value of 
their assets amounted to Rs. 2,801-2-0 
including the price of occupancy land 
measuring 142 kanals and 13 marlas and’ 
Proprietary land measuring 7 kanals 13 
marlas. ‘heir petition was resisted by 
some of the creditors on the ground that 
some of their liabilities were not genuine 
and that some of their assets had been 
under-estimated. The learned District 
Judge after examining the evidence pro- 
duced by the parties in support of their 
respective contentions came to the con- 
clusion that the appellants had grossly 
under-estimated the value of their property 
and as some of their debts were not 
genuine they were not entitled to be adjudi- 
cated insolvents. He consequently dis- 
missed their petition with costs. Dissatisfi- 
ed with this order the appellants have pre- 
ferred this appeal. 

The learned Counsel for the appellants 
contends that even ifsomeof the debts 
were held to be fictitious, the liability that 
remains is much more than what they can 
discharge. He also contends .that as the 
land consisted mainly of occupancy rights 
which could not be sold without the consent 
in writing of the landlords as provided for in 
s. 56 of the Punjab Tenancy Act, it should 
not have been considered asa realizable 
asset. The learned Oounsel for the respond- 
entson theother hand replies that even 
in the case of statutory agriculturists land 
can be considered as a realizable asset 
whether it consists of proprietary rights or 
of occupancy rights. In support of his 
contention, he relies on Moti Ram v. Kewal 
Ram (i) and Kashmira Singh v. Badar-ud- 
Din (2). The principle deducible from 
these judgments clearly goes in his favour. 
Where aparson applies for adjudication, 
the fact that the land has some statutory 
restrictions is no ground to hold that it 
is not arealizable asset. In Jai Singh v., 
Farid Bakhsh (3) Tek Chand, J. observed 
that even the occupancy rights under the 

(1) 105 Ind Cas 569: A IR 1928 Lah 202; 28 PLR 
46°; 9 LL J 550 

(2 120 Ind Oas 173; AIR 1929 Lah 572; 
(1930) Lah 13, 

149 115 Ind Cas 423; Al R 1929 Lah 3:2; 40 P LR 


Ind Rul 
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Punjab Tenancy Act form the assets of 
an insolvent, unless heshowed that he had 
applied to the landlord and the landlord 
had refused to consentto the transfer of 
these rights. It will be clear, therefore, 
that theland in this case can be treated 
as a realizable asset under certain cir- 
cums'anees. But, before I dispose of this 
case finally I consider that in order to arrive 
at the right decision it is necessary to 


’ determine whether or not the landlords of 


the present petitioners are prepared to 
consent in writing tothe transfer of their 
occupancy rights. 

Iremand the case therefore to the learn- 
ed I istrict Judge and directhim to take 
the additional evidence required and 
return the same to this Court together 
with his findings thereon and the reasons 
therefor. 

N. Case remanded. 


NAGPUR JUDICIAL COMMIS- 
Ng SIONER'S COURT 
Civil Revision Application No. 234 of 
1933 
February 23, 1934 
GRILLE, J. O. 
SINGHAI BALCHAND AND ANOTHER —- 
APPLICANTS 
Versus 
KHUMAN - Non- A PPLIOANT 

Civil Procedure Code (Act Vof 1908), s. 115,0 
XLVI, r. 7T—Jurisdiction of Small Cause Court raised 
—Plaint in pendingsuit returned by Sub-Judge— 
Small Cause Court again rejecting plaint—Appeal to 
Additional District Judge dismissed—Remedy of 
party— All orders before High Court—Reference to 
High Court should have been made by Additional 
District Judge—Revision by High Court. 

When the jurisdiction ofthe Small Cause Court 
being raised to Ra, 500 from Rs. 200, a Sub-Judge 
returned a pending suit for Rs. 417 to be presented 
to the Small Cause Court which returned it for 
proper presentation, The suit was re-presented but 


the Sub-Judge returned it holding that the suit was, 


not maintainable in that Court asthe previous order 
remained intact. On appeal from this order, the 
Additional District Judge held that the plaintiffs 
could only escape from the position they had got 
themselves into by not appealing against the first 
order or uot applying in revision against the second, 
by filing a fresh suit if their suit was not already 
time-barred. He considered that the fact of there 
being three orders had deprived the plaintiffs of 
their appropriate remedy : 

Held, that under the provisions of r. 7,0 XLVI, 
Civil Procedure Code, the Additional District Judge 
was entitled to makea reference to the High Court 
on the question and that he ought to have made such 
a reference whetherhe was asked by plaintifis or 
not, As all the orders were put before the High 
Oourt it could revise one of the original Court 
returning the plaint for presentation to the proper 
Cantonment Board, Jubbulpore v. Phulchand 


SINGHAT BALCHAND v. KHUMAN 


åri 
(yand Atehayya v. Sri Seetharamachandra Rao (2), 
roferred to 

©. R. App. from an order of the Additional 
Pio rior Judge, Baugor, dated April 12, 
1933. 

Mr. S. B. Gokhale, forthe Applicants. 

Mr. A. V. Wazalwar, for the Non- 
Applicant. 

Order.-—The plaintiff-applicants entered 
a case in the Court of the Subordinate 
Judge, Second Class, Saugor, on Janu- 
ary 2, 1932. The claim was for Rs. 447 
and the suit was undoubtedly one which 
was triable by a Court of Small Causes. 
At the time the jurisdiction of that Court 
was limited to Rs. 200. It was subsequ- 
ently raised to Rs. 500 by an order dated 
February 1, 1932. In view of this altera- 
tion of jurisdiction, the Subordinate Judge, 
Second Class, returned the plaint for 
presentation to the Court of Small Causes 
at Rehli on March 9, 1932. The Judge 
presiding in that Court, however, tcok a 
different view as to his jurisdiction to tiy 
the case and returned the plaint on 
June 28, 1932. The plaintiffs then went 
again to the Court of the Subordinate 
Judge, Second Class, which, on Septem- 
ber 3, 1932, held that the suit was not 
maintainable in that Court as the previous 
order dated March 9, 1932 remained intact; 
it accordingly rejected the plaint, The 
order was passed in the following terms: 

“This suit has already once been returned by 
this Court on March 9, 1932, on the basis of the 
standing order of the District Judge dated Janu- 
ary 13, 1932, {relating to pending suits in the 
Court of the Subordinate Judge, Second Class at 
Rebli, on January 31, 7932), for presentation to 
the proper Court That order still stands, as it 
has not been appealed from, and the plaint has 
again been re-presented in this Court on June 28, 
1932. I think the suit is not maintainable as my 
order dated March 9, 1932, remains intact, and as 
long as it stands it operates as a bar to the 
maintainability of the suit; and I reject the plaint 
with costs under O. VII, r. 11 (æ), Civil Procedure 
Code. Defendants’ costs Rs. 7 to be paid by 
plaintiffs.” 

Against this order an appeal was made 
to the Additional District Judge who 
dismissed the appeal holding that even 
if he were to set aside the order of 
September 3, 1932, the order of March 9, 
1932, would still be subsisting and that 
the appellants covld only escape from the 
position they had got themselves into by 
not appealing against the first order or 
not applying in revision against the second, 
by filing a fresh suit if their suit was not 
already time-barred. Heconsidered that the 
fact of there being three orders had depriv- 
ed theplaintiffs of their appropriate remedy. 
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Under the provisions of r. 7, O. XLVI, 
Civil Procedure Code, the Additional 
District Judge was entitled to make a 
reference to this Court on the question. 
He did not do so and it is admitted that 
he was not asked to do so by the appli- 
cants. Had he been so asked, the Addi- 
tional District Judge, would have been 
bound to make a reference: Cantonment 
Board, Jubbulpore v. Phulchand (|). In 
my opinion in this case the Additional 
District Judge should have made a re- 
ference whether he had been asked to do 
so or not. J consider that the Subordinate 
Judge, in the circumstances, was correct 
in passing the order which he did and 
also that the Additional District Judge 
was technically correct in dismissing the 
appeal, but I am unwilling to hold that the 
plaintiffs have no remedy. 

They have been sent from Court to Court 
and have not succeeded in having their 
plaint admitted, although they have com- 
mitted no fault except that of omitting to 
make an appeal or file an application in 
revision before going tothe Court of the 
Subordinate Judge the second time. 
Although I may not be ableto entertain 
a revision application against the order of 
the Additional District Judge, it is 
nevertheless within my power to revise 
the order of the original Court returning 
the plaint for presentation to the proper 
Court: see Atchayya v. Sri Seetharama- 
chandra Rao (2), and Zamiran v. Fateh Ali 
(3). As the whole case is before me, and the 
three orders passed in the Court of the 
Second Class Subordinate Judge and the 
Court of Small Causes, I am entitled to 
make such an order as will enable the 
plaintiffs to have their suit tried. Both 
parties are agreed that the decision in 
the Court of Small Causes was incorrect 
and that that Court did have jurisdiction 
to try the suit. I accordingly set aside 
the order of the Ccurt of Small Causes 
and the order of the Subordinate Judge, 
Second Olass, dated Sepiember 3, 1932, 
and direct that the suit be tried as a 
small cause in the Court of Small Causes 
at Rehli. The time which the applicants 
have taken in moving different Courts 
in bona fide prosecution of this suit will 
be excluded in computing the period of 
limitation. I make no order as to costs. 


N. Order accordingly. 

(1) 137 Ind. Cas.88:A IR 1932 Nag. 70; 28 N L 
R 54; Ind. Rul. (1932) Nag. 51. 

(2) 18 Ind. Oas. 555; 39 M 195; A IR 1915 Mad, 
1223; 13 M L T 60; 24 MT J 112. 

(3) 32 O 146, 
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MADRAS HIGH COURT 
Civil Appeal No. 393 of 1928, 
February 8, 1934 
MADHAVAN NAIR AND JAOKSON, Jd. 
FALLESATHA BANU—APPELLANT 
versus . 
MUHAMMAD RASHIDHUDDHIN 


QURAISHI AND orseRs-—-RESPON DENTS 

Limitation Act (IX of 1908), s. 20 (1)-- Co-mortgagees 
—Purchase of equity of redemption by one co mort- 
gagar, whether extinguishes mortgage—Subsequent 
possession, whether can extend period of limitation— 
Receipt of interest ‘as such’, meaning of. ; 

In law the purchase ofthe equity of redemption 
by one of several co-mortgagees putsan end to the 
mortgage and possession of the properties after the 
date of the purchase and receipt of rent or produce 
of such land cannot be deemed to bes payment for 
the purposes of extending the period of limitation 


for a suit by another co-mortgagor, under s. 20 (1) 
of the Limitation Act. 
Unless interest is received as such a. 20 of the 


Limitation Act cannot extend the period of limitation. 
Hence, wherea father and his daughter are co- 
mortgagees the mere fact tbat the father had main- 
tained the daughter out of the income of the mort- 
gaged property cannot amount to a receipt of rent 
by the daughter so as to extend the period of limita- 
tion for a suit by her for her share of the mortgage 
money. 

A. against the decree of the Court of the 
Subordinate Judge of South Malabar at 
Palghat, dated April 16, 1928, and made in 
Pauper Original Suit No. 4 of 1927. 

Messrs. P. S. Narayanaswami Ayyar and 
P.S. Ramachandra Ayyar,for the Appel- 
lant. 

Messrs. S. Varadachariar and C. 5. 
Swaminathan, for the Respondents. 

dJudgment.—The plaintiff is the appel- 
lant. The appeal arises out of a suit 
instituted by the plaintiff to recover posses- 
sion of the suit properties and the share of 
the mortgage amount due to her under 
Ex. A, the suit mortgage. 

The parties to the suit are Muhammadans 
and their relationship is indicated in the 
genealogical tree given in the lower Court’s 
judgment. After the death of Jalaluddin 
and his daughter Syed Unnisa Bibi, a 
usufructuary mortgage (Ex. A dated Novem- 
ber 10, 1893) of 13 items of Jenm properties 
was executed by his heirs, the Ist defend- 
ant, and Henifa Bi, his wife, for herself and 
acting as the guardian of the 2nd defendant, 
and others, in favour of Syed Unnisa 
Bibi’s busband the 3rd defendant and their 
minor daughter the plaintif. The mortgage 
amount of Rs. 4,000, represented the mahar 
paid by the 3rd defendant at the time of 
his marriage with Syed Unnisa. The plaint- 
if claims a 4/6th share of this amount, 
namely Rs. 3,333-5-4. Out of the income 
of the properties 500 paras of paddy repre- 
sented the interest on the mortgage amount, 





sg 


t 





1935. 


After the mortgage, the propertics were 
taken on Jease back by the mortgagors 
under the putiom chit Ex. B. In 1995, the 
mortgagors sold ihe properties to the 3rd 
defendant for a sum of Rs. 10,000, Rs. 4,000, 
of this amount being credited towards the 
mortgage amount due under Ex. A. After 
the purchase the properties were treated by 
the 3rddefendant as if they were his own, 
ignoring the rights of the plaintiff who was 


“a cc-mortgagee under Ex. A. He created 


successive mortgages over the properties 
in favour of different persons. Finally a 
mortgage with possession was executed in 
favour of defendants Nos. + and5 and the 
properties were taken back hy him on a 
lease. The defendants Nos. 4 and 5, got a 
decree for possession in O. S. No. 31 of 
1926 and this suit was filed by the plaintiff 
as a pauper on the day the judgment was 
delivered in the suit. 

Various contentions were raised by the 
contesting defendants. It is not necessary 
Jor the purposes of this appeal to refer to 
allthe contentions. The Subordinate Judge 
dismissed the suit as barred by limitation 
under Art. 132, of the Limitation Act. The 
mortgage money due under Ex. A having 
fallen due to 1900, a suit for recovery of the 
amount due under it instituted after 1912, 
would be barred by limitation. 

In the lower Court the plea of limitation 
was sought to be got rid of by having re- 
course tps. 20 of the Limitation Act, and 
the plaintilf’s case being throughout that 
she had been receiving rent, her 5/6ths 
share (416 2/3 paras of paddy a year) from 
her father iil! 1922-23. Oral evidence in 
support of this case was given by the plaint- 
iff. This evidence was totally disbelieved 
by the learned Judge. We were taken 
through.the evidence by the learned Coun- 
sel for the appellant, but the evidence has 
not produced any impression on our minds 
favourable to the plaintiff. The 3rd defend- 
ant (the father) and the plaintiff (his 
daughter) were living together. He was 
maintaining her probably from out of the 
income of the properties, but there is no 
reliable evidenceto show that the plaintiff 
was receiving her share of 416 2/3 paras 
of paddy yearly from her father. Ib is 
unnecessary to repeat the reasons given by 
the learned Judge for disbelieving the oral 
evidence tendered by the plaintiff. Unless 
interest is received as such, s. 20, of the 
Limitation Act cannot extend the period of 
limitation in favour of the plaintiff. We 
agree with the lower Court's finding on 
‘this point. 
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In this Court Mr. Narayanaswami Ayyar, 
reliel on the 2nd clause of s. 20 of the 
Limitation Act which’says : 

“where mortgaged land isin the possession of 

the mortgagee, the receipt of rent or produce of such 
land shall be deemed to bea payment for purposes 
of sub-s. (1)” 
i. e, a payment for extending the period 
of limitation. The plaintiff's case apparent- 
ly is that she, in spite of the purchase of 
the properties by her father under Ex. II, 
still remains a mortgagee while the 3rd de- 
fendant occupies the position of a mortgagor. 
Having regard to the facts of the case and 
also the law bearing on the point, it is 
difficult to see how it can be said in this 
case that the “ mortgaged land is in the 
possession of the mortgagee after Ex. II.” 

The various encumbrances created on the 
properties by the 3rd defendant after his 
purchase of the equity of redemption show 
clearly that he treated the mortgage Ex. A 
as non-existent and the properties as his 
own ignoring altogether the rights of the 
plaintiff who no doubt had the rights of a 
co-mort gages under that document. Ia the 
mortgage deeds executed by the 3rd defend- 
ant he did not refer to the plaint mortgage. 
He dealt with properties as if the plaintiff 
had no subsisting mortgage right over 
them. Whether the 3rd defendant was 
right in dealing with the properties in this 
manner or not, one thing is clear that in 
law the purchase of the equity of redemp- 
tion by the 3rd defendant admittedly one of 
the co-mortgagees, put an end tothe mort- 
gage. In Barber Maran v. Ramana Goun- 
dan (1). 

“The sum due upon a mortgagee was paid to one 
of the two mortgagees, and he gave an acquittance 
witbout the knowledge of the other mortgagee, who 
now brought this suit upon the mortgage. It appear- 
ed that there was no fraud on the part of the mort- 
gagors and that the mortgagee who received payment 
was not the agent of the plaintiff in that behalf: It 
was held that the mortgage had been discharged 


and the plaintiff was not entitled to sue. (See the 
head-note).” 


This decision was followed by the major- 
ity of the Judges in the Full Bench case in 
Mannava Annapurnamma v. Uppala 
Akkayya (2). See also Appavu Chettiar v. 
Nanjappa Goundan (3), where again it was 
held that payment to one of two co-mort- 
gagors is a valid discharge of the mort- 
gage debt, following Mannava Annapur- 
naman. Uppala Akkayya (2). As against 
these cases Mr. Narayanaswami Ayyar, 


(1) 20 M461; 7 M L J 269, 

(2) 19 Ind. Cas, 12; 36 M 544; (1913) M W N 328; 
13 M L T 268; 24 M LJ 333. 

(3) 20 Ind, Oas. 792; 25 M LJ 329; M ML T 
117. 
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relied on two cases Ramasami v. Kottayya 
(4) and Arunachallam Chetty v. Ramaswamy 
Iyer (5), neither of which, having regard to 
the facts, has any application to the present 
case. In Ramasami v. Kottayya (4) it 
was held that: 

“In order that one of several joint promisees 
could give a valid discharge of a debt so as to bind 
all the promisees the promissor must make an 
actual payment to him of a debt; a mere undertaking 
to pay him the amount at some future date cannot 


deprive the other promisees of their right to sue for 
the debt.” 


In the case before us the mortgage-debt 
was wiped out and the equity of redemp- 
tion was bought under Ex. II bythe 8rd 
defendant by making an additional pay- 
ment; no one can say that there was only 
a promise of payment in this case. Nor 
can it be said that there was a remission 
of the mortgage debt by the 3rd defend- 
ant asin Arunachallam Chetty v. Rama- 
swamy Iyer (5) when ‘he purchased the 
equity of redemption. The decision in 
Srinivasadas Bauri v. Meharbat (6) relied 
on by the appellant's Counsel also does not 
help him. The present question did not 
arise for decision in that case. It is true that 
the Calcutta Court has taken a different view 
on this question and the learned commenta- 
tors, Pollock and Mulla, doubt the correct- 
ness ofthe Madras view. But we see no 
reagon why we should not follow the decisions 
of our own Court which had been all along 
followed despite the dissert of the learned 
Chief Justice, in Annapurnamma vV. 
Akkayya (1). This aspect of the question 
of limitation ‘does not seem to have been 
advanced in the lower Court. We agree 
with the lower Court that the suit is barred 
by limitation. 

When the mortgage and the patiom chit 
have ceased to exist by reasonof Ex. II, it 
is difficult to see how the plaintiff can seek 
to recover possession of the properties. 
Her right is only to recover her share of 
the mortgage amount, but this right, as we 
have already said, is barred by limitation. 

On aconsideration of the evidence and 
the probabilities, we are satisfiedthat this 
isnota bona fide case. As the learned 
Subordinate Judge rightly observes, the 


- (4) 85 Ind. Cas. 297; 48 M 693; 47 MLJ 840; A 
I R 1925 Mad. 261. 

(5) 112 Ind. Oas. 501; 30 L W 723; (1928) MW N 
518; A LR 1928 Mad. 933, 

(6) 39 Ind. Gas, 627; 41 B 300 at p.308; 21M L T 
236; 32 M LJ 175; 19 Bom. L R 151; (1917) MW 
N 26s; 210WN558; 250 LJ Bli; 441 a 33 
(P O). 

(I) 19 Ind. Cas. 12; 36 M5it; 13 M L T 268; 
(1913) M W N 328; 24 ML J 333. oa 
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plrintiff brings this suit atthe instigation 
of her father, the 3rd defendant, pretend- 
ing that they have now quarrelled. She 
attained majority in 1946. She knew well 
that her father had purchased the equity 
of redemption and had recovered possession 
of the properties yet this suit was filed 
only in 1926 and as already observed, it 
was filed onthe very day judgment was. 
pronounced against her father in the’ suit 


brought by defendants Nos. 4and 5. The suit ~ 


primu facie appears to be against her father 
to enforce her claim under the mortgage 
Ex. A, but really it is intended to help her- 
self and her father fo. retain. possession 
of the properties hy preventing defendants: 
Nes. 4 and 5 from recovering possession of 


the same in execution of their decree. The . 


present suit is a desperate effort by the 
daughter and fatherto keep the suit prot 
perties in their possession. 

The appeal is dismissed with costs, o 
the 19th respondent. 


The appellant must pay the court-fee 
due to Government. a 
A. Appeal dismassed, 


——~ — 


MADRAS HIGH COURT 
Second Civil Appeal No..238 of. 1930 . 
March 5, 1934 
VENKATASUBBA Rao, J. 
NALLASAMI GURUKKAL AND OTHERS— 
APPELLANTS in 
VErsus $ oF 
SADASIVA GURUKKAL— 
RESPONDENT 
Religious offices—Right of Archaka—Transfer of 
right—Validity—Mortgagee’s right to question 
validity of transfer—Hvidence Act (I of 1872), 
s,116—Lstoppel of mortgagee. i | 
Hereditary religious offices are inalienable and no 
custom qualifying this principle can be upheld if 
the alienation amounts to a sale for the pecuniary 
advantage of the holder of the office. 
Where a widow who succeeded to her husband’s 
certain temples granted a 


turn of worship in 


mortgage over that right in favour of the first ` 


defendant's father and the plaintiff who obtained 
a deed of transfer from the widow of the right of 
worship sought to redeem the right of worship 
fron the 1st defendant: : 

Held, that the transfer by the widow to the 
plaintiff was invalid as it was asale for con- 
sideration effected for the personal benefit of the 
widow; 

Held, further, that the Ist defendant was not 
estopped from contending that the sale in favour 
of the plaintiff was invalid and of no effect being 
opposed to public policy. Kuppa v. Dorasamé (1), 
and Vurmah Valia v. Vurmuh Kiunhi Kutty (2, 
followed. i 

S. C. A. against the decree of the Court 


of the Subordinate Judge, Salem, in A. 6, 


i ké ie f 

1935 SEWA RAM V. 
No. 32 of 1929 (A, S. No. 158 of 1929) 
District Court) preferred against that of the 
District Munsif, Sakaridrug at Salem, in 
O. 5. No. 250 of 1928. 

Mr, P. C. Parthasarathy Ayyangar, for 
the Appellanis. 

Messrs. S.S. Ramachandra Ayyar and 
Ka Swamintha Ayyar, for the Respond- 
ents. 

_ Judgment.—Mr. Varadachari in his 
interesting argument has contended that 
Art. 148 of the Indian Limitation Act 
does not apply, as the hereditary right of 
an Archaka to offer worship in a temple 
is not in the nature of immovable prop- 
. erty as the lower Appellate Court has 
held; but it is unnecessary to deal with 
this argument, as, in my view, the plaint- 
iff (the respondent) is bound to fail on 
another ground, with which I shall presently 
deal. On the death of Kalyanasundaram 
Ayyar, his widow Meenakshi, who succeed- 
ed to her husband's turn of worship in 
certain temples, granted a mortgage over 
that right in 1884 (îi. e. about 45 years 
previous to the suit} in favour of the 
Ist defendant’s father, the maternal uncle 
of Kalyanasundara. The plaintiff, on the 
strength of the deedobtained by him from 
Meenakshi in 1927, seeks to redeem the 
right of worship that had been mortgaged. 
The trial Court has held, negativing the 
plaintiff's contention, that he has failed 
to prove that he is the reversioner and 
that the deed in his favour does not 
operate as a surrender. As the lower 
Appellate Court has given no finding on 
the reversionary right put forward by the 
plaintiff, I have myself gone through the 
evidence and have come to the conclusion 
that the trial Court's view is correct; 
the plaintiff's oral evidence cdupled with 
tbe mutilated pedigree filed by him is 
insufficient to show that heis the nearest 
reversioner. 

Then the question arises: Is the 
alienation by Meenakshi in favour of the 
plaintiff valid and enforceable? In Kuppa 
v. Dorasami (|) the learned Judges observe, 
and in my opinion rightly, that the effect 
of the Privy Council ruling in Vurmah 
Valia v. Vurmah Kunhi Kutty (2) is to 
hold that the general rule is, that hereditary 
religious offices are inalienable and that 
no custom qualifying this principle can be 
upheld, if the alienation amounts to a sale 
for the pecuniary advantage of the holder of 
the office. In S.A, 484 of 1929 (unreported, 

0) 6M 78, 

(2) 1 M235, 


À 153-59 & 60 
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this view has been followed and the point 
fully discussed by Sundaram Chetty, J. 
In the present case, there can be no 
doubt in the terms of the deed that the 
transaction evidenced by it is a sale for 
consideration, effected for the personal 
benefit of the widow. I am, therefore, of 
the opinion that the transaction is invalid 
and cannot be given effect to. 

Mr, 8. S. Ramachandra Ayyar for the 
respondent contends that there is a rule 
of estoppel, which would prevent the Ist 
defendant from contending that the office 
is inalienable. I cannot agree. A mortgagee 
is no doubt estopped from denying his 
mortgagor's title, but the lst defendant 
does not in the least profess to question 
the title of Meenakshi. Whether or not 
the mortgage in favour of the Ist defend- 
ant’s father conferred on him any title, 
is not a question with which I am now 
concerned; but I fail to see how it is 
not open to the Ist defendant to contend 
that the sale in favour of the plaintiff is 
invalid and of no effect, being opposed to 
public policy. I must, therefore, holding 
that the alienation in favour of the 
plaintiff is invalid, dismiss his suit. i 

In the result, the second appeal is 
allowed, but Imust deprive the successful 
defendants of their costs throughout. A 
most untenable and unjust, defence was 
put forward, that Meenakshi had forfeited 
her right to her husband’s property by 
reason of her unchastity. For that reason, 
I direct that in all the three Courts each 
party shall bear his costs. 


A. Appeal allowed. 


eed 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 809 of 1933 
October 25, 1984: 

SoLATMAN, C. J. AND Ganes Nata, J. 
SEWA RAM AND OTHERS—DEFENDANTS 
—APPELLANTS 
versus 
GIYAN SINGH—P atntirs —DEOREE- 
HOLDER AND OTHERS Pro forma 
DEFENDANTS — JUDGMENT-DHBTORS 

Ee aa 0. XXIT 

ivi H ot 0 3 a 

r Oaa Prane NA, 12 by PU UH High Court 
—Whether has retraspectiwe effect—Abatement unter 
the oldlaw—Preliminary decree, if revives suit— 
Abatement not set aside—Final decree, if canbe pres 
Pare amendment of O, XXU, r. 12, Civil Pro- 
cedure Code, by the Allahabad High Oourt made 
on February 11,1931, has no retrospective effect, 
The mere fact that the law was changed 


wets L$ I r 
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which would ‘now not make a suit abate on 
the deathof a defendant after the passing of a 
preliminary decree cannot have the effect of auto- 
matically revivingall suits which had abated pre- 
vious to the amendment. Where abatement has taken 
place under the old law, the decree against the deceas- 
ed respondents is non-existent and without setting 
aside the abatement ona proper application made 
within time, no final decree can be prepared. 

S.C. A. from the decision of the Addi- 
tional Subordinate Judge of Muzaffarnagar, 
dated September 5, 193”. 


Messrs. P. L. Banerji and K. 
Hasan, for the Appellant. 
Mr. Panna Lal, for the Respondent, 


Masud 


Judgment.—This is 
peal in which the only question is whether 
the suit had abated against two defendants, 
Kabul Singh and Munshi Lal, or not. 
Admittedly these defendants died in March 
1929 and the lower Appellate Court -has 
found that there cannot be the least doubt 
that, at least by April 1931, the plaintiff was 

‘aware of their deaths because a notice of 
a suit brought by the heirs against him 
was served on him on that date. He 
took no steps to bring the heirs of the 
deceased ‘cn the record within 90 days of 
the knowledge of their deaths but waited 
and long afterwards applied for the pre- 
paration of a final decree against their 
heirs. Objection was at once taken by 
the latter that the suit had abated as 
against Munshi Lal and Kabul Singh and 
no final decree'should be prepared. The 
Court below has overruled this objection 
on the ground thatr. 12. of O. XXII, 
Civil Procedure Code was amended on 
February 14, 1931, under which there 
would no longer be an abatement once a 
preliminary decree for sale on a mortgage 
has been passed: But obviously this 
amendment could not have a retrospective 
effect. The suit having previously abated 
as against Kabul Singh and Munshi Lal 
the preliminary décree as against them 
was non-existent and no final decree could 
be prepared unless the previous abate- 
ment had been set aside. The mere fact 
that the law was changed which would now 
not make a suit abateon the death of a 
defendant after the passing of a pre- 
jiminary decree cannot have the effect of 
automatically reviving all suits which had 
abated previous to the amendment. We 
think that the Court below has erred in 
thinking that the law which applies to the 
facts of this case was the law which was 
in force on the date when the application 
for the preparation of the final decree was 
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made. In our opinion the abatement ` 
having taken place under the old law the 
decree against the two deceased respond- 
ents was non-existent and without the 
abatement having been set aside on a pro- 
per application being made within time 
no final decree can be prepared. 

We accordingly allow this appeal and 
setting aside the decree of the lower Ap- 
pellate Oourt restore that of the first Court 
with costs in this Court and in the lower 
Appellate Court. The order as to costs 1n, 
the first Court will stand. . 

Appeal allowed. 


en 


PATNA HIGH COURT 
Jury Reference No. 13 of 1934 


and 
Criminal Appeal No. 201 of 1234 
August 27, 1934 
SAUNDERS AND LUBY, JJ. 
Shaikh IBRAHIM AND ofanes=- 
AccusED—APPELLANTS 
versus 
EMPEROR— RESPONDENT 

Criminal trial—Evidence—Prosecution, if obliged 
to examine wilmesses who will not support prosecu- 
tion case—Court, when should examine Court wit- 
nesses—Trial Judg} satisfied that witnesses were 
telling the truth~Absence of discrepancies—Findings 
of trial Judge, if to be accepted. ; 

The Public Prosecutor is not obliged to examine 
witnesses who hehas reason to believe will not 
support the prosecution case. Nor is the Court 
bound to examine any person as a Court witness, 
unless the evidence of such person appeared to. 
ba essential to the just decision of the case. 

Where the trial Judge who had the advantage 
of seeing and hearing the witnesses was 
satisfied that they were telling the truth 
and no important discrepancies between their 
depositions have been pointed out on appeal, 
the findings of the trial. Judge should be accept- 


ed, 

J.R.made by the Assistant Sessions 
Judge, Bhagalpur, in his letter No. 183, 
dated May 30-June 1, 1934. 

Messrs. Yunus (Senior) and M. Y. Yunus, 
against the Reference and forthe Appel- 
lants. 

The Assistant Government Advocate, for 
the Reference and for the Orown in Appeal. 

Luby, J.—The appellant Ibrahim, Mu- 
hammad Elias, Wali Muhammad, Yasin and 
Nasiruddin have been convicted and sen- 
tenced on May 30, 1934, by the Assistant 
Sessions Judge of Bhagalpur as follows; 
Ibrahim under s. 307 ofthe Indian Penal 
Gode with sentence of seven years’ rigorous 
imprisonment, also under s. 147, Indian 
Penal Uode, with sentence of one year’s 
rigorous imprisonment, (to run çonçurrențt- 


m 


| 


L. 
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ly), Muhammad Elias, Wali Muhammad 
and Nasiruddin under s. 307, Indian Penal 
Code, with sentence of five years’ 
rigorous imprisonment, also under s. 148, 
Indian Penal Code, with sentence of two 
years rigorous imprisonment (to run con- 
currently); Yasin under s. 147, Indian Penal 
Code, with sentence of one year's rigorous 
imprisonment. There was also a charge 
framed under. s. 450, Indian Penal Code, 
against all the five appellants; that part of 
the case was tried by a jury which acquit- 
ted Ibrahim andothers by an unanimous 
verdict, and the Assistant Sessions Judge 
has submitted that verdict to this Court 
under s. 307 of the Code of Criminal Pro- 
cedure, asin his opinion it is unreasonable 
and perverse. The five appeals and the 
Assistant Sessions Judge's reference have 
been heard together and this judgment 
will cover all of them. 

The facis of the case are as follows, 
The informant Muhammad Siddique aged 
about thirty-five yearsis a well-to-do cul- 
tivator. He is the nephew of Ibrahim ap- 
pellant and was brought up in Ibrahim’s 
house. He married Habidan, daughter of 
Afzal about twenty years ago and she bore 
him one son Ibrar. Tive or six years ago 
Siddique took a second wife, namely, 
Jamila, daughter of Ibrahim appellant. 
Bat it appears that his second marriage 
was not a success. There were disputes 
between Habidan and Jamila, and after 
a short time Jamila left Siddique’s house 
and returned toher father’s house. Ac- 
cording to Siddique and Habidan, Ibrahim 
took his daughter's side and insisted that 
Siddique should get rid of Habidan, and 
would not allow Jamila to return to Sid- 
dique’s house solong as Habidan was 
there. 

It would appear from Siddique’s evidence 
that the dispute reached acrisis in Octo- 
ber, 1933, when one Ali, a connection of 
Ibrahim came to his (Siddique’s) house and 
gave him some kind of warning or threat on 
or about October 25. AsSiddique had to 
go to another village on business, he 
asked hisneighbour Maqbul to sleep at his 
house and keep guard during his ab- 
sence, 

On October 31 Habidan 
Ibrar aged 16 and their servants Besi 
Banterand Kali and their neighbour 
Maqbul were at Siddique’s house. Habidan 
was Sitting up late for some work and the 
others had gone to sleep. The five accused 
(now appellants} came into the house and 
hastened the dosrof the room in which 


and her son 
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Magbul and Ibrar were sleeping. They 
then proceeded to assault Habidan who was 
onthe verandah. Ibrahim struck her with 
a lathi. Elias, with fa kukri, Nasiruddin 
with a pole-axe (pharsa) and Wali Muham- 
mad with a spear. She subtained severe 
injuries. Her cries roused Maqbul and 
Ibrar andthe two servants, Besi came 
into the courtyard and liberated Ibrar and 


Maqbul. Then ‘the five accused left the 
premises, taking with them Habidan'’s 


necklet valued at Rs. 16 and a steel trunk 
containing Rs. 125 in cash, The trunk was 
found lying outside the house in a broken 
condition, but the cash was missing. 

Habidan’s husband Siddique and her 
father Afzal were sent for. After inspect- 
ing the premises and hearing Habidan's 
story they left for the Police Station 
which was at a distance of eleven 
miles. Siddique lodged a “First Infor- 
mation Report’ on November] at l p.m. 
accusing all the five appellants of having 
assaulted Habidan and stolen the necklet 
and trunk. 

Habidan was taken to hospital and was 
detained there as an indoor patient for 
one-and-a-half months. She had sustained 
a broken arm; her head was wounded and 
her skullslightly damaged; and she had 
six wounds on her armsand hands. 

In Court Habidan described the occurrence 
and accused the five appellants of having 
trespassed into her house and attempted to 
murder her and removed her necklet and 
the trunk, Sne was the only eye-witness 
of the actual assault. But Besi Banter and 
Ibrar deposed that they had seen and re- 
cognised- the five accused leaving the pre- 
mises with arms in their hands and carry- 
ing the necklet andthe trunk. The ser- 
vant Kali deposed that he had seen the five 
accused persons leaving Habidan's house 
and heard her naming the five accused 
as the culprits. Shanti Banter, cultivator, 
and Gulchani Banter, labourer, who are 
near neighbours of Siddique, deposed that 
they sawat a distance five men (whom 
theyconld not recognise) running away 
from Siddique’s house and that they heard 
Habidan accusing the five appellants as 
the culprits. Jhaksu Musahar, labourer, 
reached Siddique’s house too late to 
see the culprits but heard Habidan naming 
he five appallants as the culprits. Maqbul 
though namedin the First Information Re- 
port was not examined as a prosecution wit- 
ness, on the ground thit he had been gained 
over; evidence was given thit Maqbul 
had heen seen conferring with Ibrahim and 
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receiving favours from Ibrahim since the 
occurrence, 

The accused persons pleaded not guilty 
and said that they had been falsely 
accused by MHabidan at the instance of 
their enemies Abdul Hamid and Afzal 
(Habidan’s father). The Assistant Sessions 
Judge did not examine the accused persons 
properly under s. 342 ofthe Code of Cri- 
minal Procedure in order to enable 
them to explain the circumstances 
appearing in evidence against them. 
He did not even think of asking Ibrahim 
whether he had a daughter named Jamila, 
or whether that daughter had been mar- 
ried to Siddique, or where Jamila was living 
at present. No written statement was filed 
bythe accused and no defence witnesses 
were called. It wassuggested for the de- 
fence that Habidan had been assaulted 
by burglars andhad takenthe opportunity 
to bring false accusation against the father 
and the brother of her rival Jamila. 

The five jurymen gave an unanimous 
verdict of not guilty for all the accused 
under s, 450, Indian Penal Ccde, and also 
on ihe charge of theft. As assessors, they 
also gave an unanimous verdict of not 
guilty for allthe accused under ss. 307, 
147 and 148, Indian Penal Code. But 
the Assistant Sessions Judge considered 
that the case had been fully proved by 
the evidence of Habidan, Ibrar, Besi and 
Kali. 

On appeal it is argued that ihe Assistant 
Sessions Judge committed irregularities 
and that the evidence adduced for the pro- 
secution was not good and sufficient to 
support the convictions. 

The procedure of the Assistant Sessions 
Judge has been impeached on the ground 
that he ought to have insisted on the Public 
Prosecutor’s examining Maqbul and Baldeo 
Jha as prosecution witnesses, although the 
Public Prosecutor had satisfied himself that 
those witnesses had been gained over. 
The Public Prosecutor refused to examine 
Maqbul and Baldeo as prosecution witnesses, 
but produced them in Court so that they 
might be examined as Court witnesses or as 
defence witnesses. But neither the Court 
nor the defence lawyers wished to examine 
them. The Assistant Sessions Judge dealt 
with this matter very fully in his order- 
sheet. I need only say that the Public 
Prosecutor was not obliged to examine 
Maqbul and Baldeo as prosecution wit- 
nesses, if he had reason to believe that 
they would not support the prosecution case. 
Nor was the Court bound to examine any 
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person as a Court witness, unless the evii 
dence of such person appeared to be 
essential to the just decision of the case. | 
Regarding the evidence of the eye-wit- 
nesses, it is argued that they should not 
have been believed as they are not independ? 
ent witnesses. It is true that Ibrar is 
Habidan’s son and that Besi and Kali are 
Siddique’s servants. But it was not to be 
expected that any independent witnesses 
from elsewhere would be present at Siddi- 
que's house at dead of night to witness the 
occurrence. That untimely hour must 
have been selected by the culprits for the 
very reason that no other villagers would 
be at hand to assist Habidan. In the cir- 
cumstances no other evidence could be 
available besides that of the inmates of 
Siddique’s house ; and their evidence must 
be taken for what it is worth. The Assist- 
ant Sessions Judge who had the advantage 
of. seeing and hearing these witnesses was 
satisfied that they were telling the truth. 
No impcriant discrepancies between their 
depositions have been pointed out on appeal. 
So I see no reason why the findings of the 
Assistant Sessions Judge should not be 
accepted. 


Then it is argued that the defence theory . 


should have been accepted, because 
Siddique has admitted that there was 
enmity between Abdul Hamid and Ibrahim 
and that he (Siddique) belonged to Abdul 
Hamid’s faction. But this argument from 


previous enmity cuts both ways. The - 


existence cf a feud might lead Siddique to 
bring a false case against Ibrahim, or it 
might lead Ibrahim to attack Siddique’s 
house when Siddique was out. Moreover, 
it is clear from the evidence that Ibrahim 
had his own private grudge against 
Habidan, whose rivalry has prevented his 
daughter Jamila from living with Siddique. 
It is true that there are some ccntradicticns 
between Habidan's deposition and Biddi- 


que’s deposition on certain points ; but the. 


Assistant Sessions Judge attributes this to 
a desire on Siddique’s part to spoil the case 
against Ibrahim, who is his uncle and 
father-in-law. 

It was stated before us that Ibrahim and 
his con Elias had a special defence, that is 
to say a plea of alibi. No such plea was 
taken by them in the Sessions Ccurt. But 
it appears from the evidence of the investi- 
gating Police Officer that they claimed at 
his enquiry to have been from October 28, 
till November 22, at Purnea, where Elias 
was being treated for heart disease by 
Hakim Mumtaz Ahmad. If this had been 
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a fact, they could have proved it by calling 
the Hakim as a witness; but they made no 
attempt to prove it in that or any other way. 
Elias complained to the doctor in charge 
of Supaul, Subsidiary Jail (prosecution wit- 
ness No. 24) about his “heart disease,” and 
the doctor examined him thoroughly but 
could not find anything wrong with his heart. 
It seems obvious that this claim was only 
made by way of explanation for the fact 
that Ibrahim and Elias were not to be 
found till they surrendered in Court on 
November 27. As the claim has not been 
substantiated we must fall back on the 
Crown's theory that Ibrahim and Ilias 
were absconding to avoid arrest. 

Ibrahim appellant claimed to be 71 years 
of age. But the Assistant Sessions Judge 
took this claim into consideration, and 
found Ibrabim to be hale and hearty and 
quite capable of committing the assault. 

It seems to have been established by 
good and sufficient evidence that the five 
appellants trespassed into Habidan’s house 
at dead of night and assaulted her in the 
manner alleged. According to Habidan’s 
story, repeated blows were struck at her 
head and neck with dangerous weapons, 
and she warded off those blows with her 
arms and hands until her arm was broken 
by a blow, and after that her head was 
cut open and she staggered out into the 
courtyard and fell down there. Habidan's 
account of the assault is amply supported 
by the doctor’s description of the injuries 
which he found on her person. Her right 
forearm was fractured, and a piece of bone 
was cut off her skull, and she had six 
avounds on her arms and hands. It is clear 
from the number of wounds and from the 
severity of the injuries inflicted that the 
intention of her assailants was to murder 
Habidan; and if they had not been inter- 
rupted by the arrival of Besi and Kali, they 
would probably have continued the assault 
until they had achieved their purpose. In the 
circumstances the convictions under s. 307, 
Indian Penal Code, of Ibrahim, Elias, Wali 
Muhammad and Nasiruddin seem to be 
correct and the sentences are not too severe. 

The five appellants have all been con- 
victed for rioting with the common object 
of committing house trespass in Siddique’s 
house and of murdering Habidan. Accord- 
ing to Habidan’s evidence, this common 
object was expressed in words by Ibrahim 
appellant when the assault was begun. 
Whether Ibrahim used such words or 
not, ihe common object of the assailants may 
be said to have been fully expressed by 
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their actions. The conviction for rioting 
algo seem to be quite correct. 

As it has been proved by good evidence 
that all the five appellants trespassed into 
Siddique's house with the common inten- 
tion of murdering Habidan and did attempt 
to murder Habidan and did inflict grievous 
hurt upon Habidan in the course of that 
attempt, it follows that they should all have 
been convicted under s. 450, Indian Penal 
Code, also. The verdict of the jury seems 
to have been unreasonable and perverse, 
and the reference made by the Assistant 
Sessions Judge under s, 307, of the Code of 
Criminal Procedure should be accepted. 

I would, therefore, dismiss all the five 
appeals; and I would accept the reference 
under s. 307, Criminal Procedure Code, and 
convict the five appellants under s. 400, 
But there is no 
necessity for imposing additional seutences 
under s. 450, Indian Penal Code, as the 
sentences already impcsed upon the appel- 
lants under other sections will be sufficient 
punishment for them. 

Saunders, J. —I agree. 

N. Appeal dismissed, 


eed 


ALLAHABAD HIGH COURT 
Criminal Revision No. 828 of 1934 
October 29, 1934 
Bagpat, J. 

KALLAN KHAN AND ANoTunRa— 
APPLICANTS 
VETSUS 
EMPEROR ~ RESPONDENT 
Penal Code (Act XLV of 1880), s, 332—Vaccinator 
ordered. to vaccinate women and children—Knocking 
at accused's door—Implied consent to enter—Assault 
—Obstruction to public servant--Cantonmenis Act (it 
of 1924), s.247—Four hours’ notic2 — Whether necessary 
in case of eniry with implied consent —Criminal 
trial—Sentence—Boy of eleven acting under influence 

of elder brother. ae f 

During the prevalence of small-pox ina Oanton- 
ment area an order was passed by the Civil Surgeon 
and communicated to alady vaccinator that she 
should go and vaccinate ladies and children in the 
Cantonment area, She went to the house of the 
accused and knocked at the front door and the 
door behind the house. It became known to the 
inmates of the house as to who was seeking admis- 
sion, She waited for five minutes,during which time 
admission was not refused. The door was not closed 
from inside and she entered. It was alleged that 
when she entered the house she was roughly handled 
by the two accused and her frock was torn, She 
received some hurt at the hands ofths two accused 
She remonstrated and said that she had come to 
vaccinate and that the accused should behave 
politely : but they instead of desisting, inflicted some 
injuries on her: , 

Held, that under these circumstances the person 
seeking admittance could assume that he or she had 
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the implied consent of the house owner to cnter and 
if the person making the entrance happened to be a 
public servant who has entered the premises in order 
to discharge his or her public duties and if he or 
she is obstructed or assaulted, as the vaccinator was 
assaulted in the case, an offence under s. 832, Penal 
Code, would be made out. 

Held, also, that the entry contemplated ins. 247, Can- 
onments Act, which requires four hours’ written notice 
is an entry without the consent of the cccupier or 
the owner but asthe entry in the case was with the 
implied consent of the accused, no question of a 
four hours’ notico arore and the person who ob- 
structed her was guilty under s. 332. Emperor v. 
Bahal (1), distinguished. 

Held, further, thatas oneof the accused, a boy 
of eleven, had not taken any prominent part in the 
incident and whatever little he did might have been 
under the influence of his elder brother, his conviction 
might be set aside. 


Cr. Rev, from an order of the Sessions 
Judge, Benares, dated June29, 1934. 
Mr. S. K. Ghosh, for the Applicants. 


The Assistant Government Advocate, for . 


the Crown. — 


Judgment.—Kallan Khan and Muham- 
mad Hanif, two brothers, have been con- 
victed by a Magistrate under s. 332, 
Indian Penal Code. Kallan Khan has been 
sentenced to two months’ rigorous im- 
prisonment and to pay a fine of Rs. 25 
and Muhammad Hanif to pay a fine of 
Rs. 25 only. Their conviction and sen- 
tence were confirmed in appeal by ithe 
learned Sessions Judge. 

The prosecution case, as borne out by the 
statement of Miss Vancell, a nurse, has been 
believed by the Courts below. It is to the 
effect that during the prevalence of emall- 
pox in the Cantonment Area at Benares, 
an order was passed by the Civil Sur- 
geon and communicated to Miss Vancell 
that she should go and vaccinate ladies 
and children in the Cantonment Area. Tt 
is said that she on April 2, 1934, went to 
the house of Kallan Khan and knocked at 
the front door. On not getting any reply, 
she went to thedoor behind the house and 
knocked at it. Somebody asked from inside 
the house as to who was knocking and 
the Miss Vancell’s identity was announced. 

After this nobody either opened the door 
or objected to the entry of Miss Vancell 
who thought that, as about 5 minutes had 
elapsed, there was no objection to her get- 
ting inside the house. She opened the door 
which was not chained from inside and 
she entered the house when it is said she 
was roughly handled by the two accused 
and her frock wastorn. She received some 
hurt at the hands of the two accused. She 
remonstrated and raid that she had come 
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to vaccinate and that the accused should 
behave politely ; but they: instead of de- 
sisting inflicted some injuries on her. f 

The story has. keen believed by the 
Courts below. The case for the defence, 
however, was that Kallan was verv anxious 
to get hisfamily vaccinated and had been 
trying for the last month or so to obtain 
vaccination and that a day ortwo before 
April 2, he had actually gone to the hospi- 
tal and spoken to Miss Vancell about it 
when Miss Vancell behaved rudely towards 
him. Heon April 2 also sent a letter to 
Dr. Bala Prasad through his brother, Hanif, 
which was, according to the accused, actual- 
ly delivered to Dr. Bala Prasad and in this 
letter Kallan Khan had said that he would 
not like to be vaccinated byMiss Vancell with 
whom he had a slight unpleasantness and 
thathe would get himself vaccinated by 
some oiher compounder. The sending of this 
letter on the date of the incident and the 
unpleasantness with Miss Vancell a day or 
two before have not been believed by the. 
Courts below. The position, therefore, is 
that Miss Vancell knocked at the front. door 
and the door behind the house. It became 
known to the inmates of the house as to 
who was seeking admission. She waited 
for 5 minutes, during which time admis- 
sion was not refused. The door was not 
closed from inside and she entered. Under 
these circumstances the person seeking 
admittance should assume that he or she 
had the implied consent of the house 
owner to enter and if the person making 
the entrance happens to be a public servant 
who has entered the premises in order to 
discharge his or her public duties, and if he 
or she is obstructed or assaulted, as Miss 
Vancell was assaulted in the present case, 
an offence under s. 332, Indian Penal Code, 
is made out. ` 

It ie, however, argued by learned Counsel 
for the applicant that under s. 247 of the 
Cantonments Act (Act No. IL of 1924) four 
hours’ written notice of the intention to 
make an entry was necessary before Miss 
Vancell could enter the house, But it is 
clear that the entry which is contemplated 
in. s. 247 which requires 4 hours’ written 
notice is an entry without the consent of. 
the occupier or the owner, In the present 
case the entry was with the implied con- 
sent of Kallan Khan and no questionof a 
4 hours’ written notice arises. If consent 
is refused or if refusal is anticipated, 
then it is incumbent on the Cantonment 
Authority to give a 4 hours’ written notice 
of the intention to make the entry. It is 
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therefore, clear that the person, who obstruc- 
ted Miss Vancell, was guilty under s. 332, 
Indian Penal Code. Reliance was placed by 
learned Counsel for the applicant on the 
case of Emperor v, Rahal (1) but the facts 
of that case are entirely different from the 
facts of the present case. There a vaccinator 
attempted against the wishes of the child's 
father to vaccinate the child and the vaccina- 
tor was slightly assaulted by the relations of 
the child and it was held that it was no 
part of a vaccinator’s duty to insist on 
vaccinating a child in opposition to the 
wishes of its parent or guardian: and the 
vaccinator rendered himself liable to a 
charge of assaulting the child and those 
who used force in preventing this assault 
could not be said to be guilty of any 
offence. 


It was then urged that the sentence of. 


fine on Kallan Khan is uncalled for and 
that Muhammad Hanif should not have 
been convicted and sentenced if at all. It 
is said that it is impossible that Kallan 
Khan who is an insurance agent should 
have behaved in the manner in which he 


is said to have behaved according to 
It is submitted that even if 


Miss Vancell. 
the defence version about the sending of a 


letter to Dr. Bala Prasad and about the. 


unpleasantness with Miss Vancell a day or 
two prior to the occurrence be disbelieved, 
if cannot be accepted that Kallan Khan 
would behave in this unmannerly fashion 
without any provocation whatsoever from 
Miss Vancell. The suggestion is thatit is 
almost certain that when Miss Vancell en- 
tered and Kallan did not like vaccination 
at her hands, Miss Vancell behaved ina 
provocative manner. There might have 
been some force in this suggestion, if the 
defence had been made on those lines. At 
the same time it is just possible that 
Miss Vancell was not as roughly handled 
as she tries to make out, 

The accused Kallan Khan, has served 
out the whole of the sentence of imprison- 
ment that was passed on him. No portion 
of the fine hae been ordered to be paid 
to the nurse by way of compensation and 
I do not think, that it was necessary to 
impose any fine in the circumstances of 
this case. Hanif is a boy of eleven and 
even according io the nurse, he does not 
seem to have taken any prominent part 
in the incident and whatever little he did 
might have been under the influence of 
his elder brother Kallan Khan. I feelin- 

(1) A W N 1906, 98; 3 A LJ327;3 Or. L J 368; 
28 A 481, n 
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clined toset aside-his conviction. The re- 
sult of what I have said before is that I 
maintain the conviction of Kallan Khan 
but remit the fine. In ihe case of Muham 
mad Hanif I set aside his conviction and 
sentence, The fine if paid, will be refund- 
ed. 
N. Conviction set aside, 


m arata 


_ PATNA HIGH COURT 
Criminal Reference No. 9 of 1934 
March 7, 1934 
JAMES, J. 

HARISADHAN CHAUDHURI AND ANOTHER 
— APPLICANTS 

versus 
TEKNARAIN SINGH—Oprosits 
. , Party 

Criminal Procedure Code (Act V of 1898}, ss. 133,. 
137 (2)—Public pathway—User of land as such not 
established— Proceedings, if should be dropped—Nature 
of proof to be adduced by person defending. 

If the person who alleges that a public pathway 
has been obstructed is unable to show that a public 
pathway exists, the Magistrate ia certainly neither 
required nor entitled to act as if it had been 
found that a public pathway did exist: and in 
the absence of evidence of actual dedication, the 
person défending the case under s. 133, Criminal 
Procedure Code, has merely to adduce reliable evi- 
dence to show that the use of the path by the 
public has not been sufficiently long to establish 
a prescriptive right. The fact that the pathway 
may have been used for 2} years would not warrant 
the Magistrate enforcing its use as public path 
against the wishes of the owner, who is perfectly 
entitled to close it if he pleases. Janki Ram v, 
Saukhi Panjara (1), referred to. | 

Cr. Ref made by the District and Sessions 
Judge, Patna, in his letter No. 296, dated 
February 5 8, 1934. 

Mr. S. De, for the Reference. 

Mr. U. N. Banerji, Against for the Re- 
ference. aes 

_Judgment.—tThis is a reference by the 
Sessions Judge of Patna recommending 
revision of an order of the Sub-Divisional 
Magistrate of Patna made under s. 137 
of the Code of Criminal Procedure. On 
the Patna-Khagaul road there are two plots 
of land, bearing survey Nos. 256 and 257, 
which were alleged to have been used by 
the public for a pathway for a long time. 
Plot No. 256 has been acquired by the 
Patna Administration Committee and plot 
No. 257 is the property, of Teknarain Singh, 
Proceedings were instituted under s, 133 
of the Criminal Procedure Code in respect 
of obstruction to the use of these plots: but 
we are here only concerned with the pro- 
ceeding in respect of plot No. 257. Tek- 
narain Singh in showing cause denied that 


- was reliable evidence in support 
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his plot No 257 was a public way; and: he 
further deniedthat anybody had attempt- 
ed to use itin such a way. He said that 
people of Yarpur had .been passing 
though ihe plot No.256 which belongs to 
the Patna Administration Committee and 
that the trouble had arisen from the fact 
that the Committee was now preventing 
people from passing though that land. 
Teknarain Singh thus did not deny that 
there was a public right of way through 
plot No. 256 and the Sub-Divisional Magis- 
trate remarked on thisthat the provisions 
of s. 139-A of the Code of Criminal Pro- 
cedure did not apply tothe present case, 
since ‘the only question was whether any 
obstruction had been made on plot No. 258. 
A date was fixed for the further enquiry : 
and when the case was taken up by the 
Sub-Divisional Magistrate’s successor, this 
Magistrale at once observed the mistake 
which had been made by his predecessor 
in supposing that the fact that Teknarain 
Singh did not deny that there was a public 
right of way over plot No. 256 rendered 
it unnecessary to follow the provisions of 
s. 139-A with regard to plot No. 257. The Sub- 
Divisional Magistrate accordingly directed 
that evidence would be taken as under 
s. 139-A of the Code of Criminal Procedure 
fixing October 24, for hearing the evidence, 
on which date each party examined his 
witnesses. The petitioners’ witnesses 
alleged that plot No. 257 had been used as 
a public pathway for some years, which 
was denied on behalf of the defendant, 
though one of his witnesses said that the 
plot had been used as a path for the last 
24 years. The Magistrate after hearing 
this evidence came to the conclusion that 
the existence of a public pathway across 
plot No, 267 had not been established, and 
directed that the proceedings should be 
dropped under s.137 (2) of the Code of 
Criminal Procedure. 

«The learned Sessions Judge has pointed 
out that when the Magistrate found there 
of the 
denial of the existence of a public pathway, 
heshould have stayed proceedings under 
s. 139-A until the matter of such right had 
been decided by a competent civil Court; 
but the form whichhe has adopted for this 
order has ihe same effect as that of an 
order s. 139-A (2) and there is no necessity 
for interference on that account. The 
learned Sessions Judge has also remarked 
that the finding of the learned Magistrate 
that the existence of a publicright has 
nob been proved is not supported by the 
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evidence which he recorded. The learned 
Sessions Judge considers that the fact 
that people had been using this path for 
the last 24 years was sufficient in itself to 
warrant the Magistrate's finding ihat the 
existence of a publicrighthad been proved. 
This view is apparently based on a 
misnnderstanding of the decision of this 
Court in Janki Ram v. Saukhi Panjara (1); 
and the learmed Sessions Judge erred in 
supposing that the Magistrate usurped 
the functions of the civil Court when he 
declined to enforce a right which he found 
notto cxist. If the person who alleges 
that a public pathway has been obstruct- 
ed is unable to show that a public pathway 
exists, the Magistrate is certainly neither 
required nor entitled to act as if it had been 
found that a public pathway did exist; and in 
the absence of evidence of actual dedica- 
tion the person defending the case under 
s. 133 has merely to adduce reliable evidence 
to show that the use of the path by the 
public has not been sufficiently long to 
establish a prescriptive right. The fact 
that this pathway may have been used for 24 
years would not warrant the Magistrate 
enforcing its use as public path against 
the wishes ofthe owner, who is perfectly 
entitled to close itif he pleases. 

[ find no reason for interfering with 
the order of theSub-Divisional Magis- 
tratein this case and the reference is 
discharged. f 

N. Reference discharged. 
(1) 108 Ind, Cas. £59; 9 P L T 587. 





ALLAHABAD KIGH COURT 
Criminal Appeal No. 124 of 1934 
April 18, 1934 
THOM AND COLLISTER, JJ. 
EMPEROR—PRrOSRCOTOR 
1eTSUus 
BACOHOHA-—OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 102, 510 
—Dangerous Drugs Act (II of 1930), s. 25— Accused 
searched, away jromtown—Inspector taking only one 
witness with him—Irregularity if bar to conviction 
—Report of Chemical Examiner admitted without 
putting him in witness box—Accused not chjecting— 
Report, if rightly admitted. 

The search of the accused was made on a metal- 
led road and nowhere near atown, and soit was 
obviously impossible to obtain as witnesses any per- 
sons from the immediate vicinity. The Excise In- 
epector, however, had taken a physician with him : 

Held, that in the light of s. 103, Criminal Proce- 
dure Code, he ought to have taken some other person 
ia addition but an irregularity of this sort was no 
bar tothe conviction if the Court were satisfied that 
the smuggled article was in fact found in the posses» 
sion of the accused. À 
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The Sessions Judge acquitted the accused who was 
convicted under s.14, Dangerous Drugs Act, on the 
ground that the Chemical Examiner had not been 
called and examined to depose the contents of the 
packet and the match-box, which were sent to him for 
analysis. But it was found that the admission of the 
Chemical Examiner's Report was not objected to 
either by the accused or his Counsel and no request 
was made for putting theexaminer into the witness- 
box and neither did they plead that the contents of 
the packet or the match-box were not cocaine. : 

Held, that under s. 510, Criminal Procedure Code, 
the Report of the Ohemical Examiner was admissible 
in evidence, as establishing the fact that the 
substance which was taken possession of by the 
Excise Inspector contained more than 3 per cent. of 
cocaine admixed with novocaine. Jlappu v. Emperor 
(1), explained and distinguished. 


Cr. A. from an order of the Sessions 
Judge, Fatehpur, dated November 20, 1933. 

The Government Advocate, for the 
Crown. 

Mr. M. Nasim, for the Accused. 


Judgment.—This is an appeal on behalf of 
the Local Government against the acquittal 
of one Bachcha on a charge under s. 14 
Dangerous Drugs Act, IL of 1930. The case 
for the prosecution was that the Excise 
Inspector, Munshi Abdul Ghaffar Khan 
received certain information on November 
4, 1933, in consequence of which he took 
some Police Officials and a resident of 
Fatehpur, named, Muhammad Zaki with 
him to mile 23 on the road which goesfrom 
Fatehpur to Cawnpore. The accused came 
along with certain other persons on an 
ekka and the Excise Inspector and the 
Police Officers stopped the ekka and 
searched it and also searched the person of 
the accused. On the seat of the ekka they 
found a packet containing a certain 
substance and on the person of the accused 
they found a match-box containing a similar 
substance. They took possession of the 
packet and the match-box and these were 
subsequently sent to the Chemical 
Examiner, whose report shows that the 
substance in the packet and also in the 
malch-box contained more than 3 per cent. 
of cocaine admixed with novocaine. The 
accused admitted that the packet was found 
in the ekka, but he denied that he had any 
concern with it. He denied that the match- 
box was recovered from his possession. He 
pleaded enmity with the Excise Inspector, 
but has made no attempt to proveit. He 
examined the ekka driver and two other 
witnesses in supportof his statement that 
nothing was found on his person. 

The trial Court convicted Bachcha under 
s. 14 of the Act, and sentenced him to four 
months’ rigorous imprisonment. The 
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Sessions Judge of Fatehpur agreed with the 
trial Court on facts, but has acquitted the 
accused on ihe ground that the Chemical 
Examiner had not been called and examin- 
ed as a witness to depose to the contents of 
the packet and match-box. The Sessions 
Judge considered himself bound by the 
remarks of Young, J., in a case which 
recently came before this Court: Happu v. 
Emperor (1). The case in question was a 
cage of murder by arsenic: and we agree that 
cases may arise particularly in amatter of 
arsenic poisoning in which it may be 
necessary in the interests of justice thatthe 
Chemical Examiner be called and examined 
asa witness and be subjected to cross-exa~- 
mination. But we do not accept the pro- 
position that the Chemical Examiner must 
be called in all cases in which a Chemical 
Analysis has been made and in which the 
result of such analysis is a determining 
factorin the case. Unders. 510, Oriminal 
Procedure Cede the report of the Chemical 
Examiner is admissible in evidence, and in 
this case neither the accused nor his Counsel 
objected tothe admission of the Chemical 
Examiner's report, and they did not request 
that the Chemical Examiner be sent for 
and putintothe witness-box. Nor was it 
pleaded ihat the substance in the packet and 
inthe match-box was not in fact cocaine. 
In our opinion the report of the Chemical 
Examiner in the present case establishes the 
fact that the substance which was taken 
possession of by the Excise Inspector contains 
more than 3 per cent. of cocaine admixed 
with novocaine. 

It is argued before us by Counsel for the 
accused that the Excise Inspector violated 
the provisions of ss.165 and 103, Criminal 
Procedure Code read with s. 25, Dangerous 
Drugs Act. Section 165, Criminal Procedure 
Code, lays downthat the searching officer 
should first recordin wriling the grounds 
cf his belief (as regards the suspected 
article) and should specify in such writing 
as faras possible the thing for which the 
search isto be made. The Excise Inspector 
states that he received information that 
cocaine was being smuggled from Oawn- 
pore and he says that Ex. D, is his memo- 
randum and that he recorded in it the in- 
formation which he had received. Exhibit 
A, reads as follows: 

“Information is received this moment that 
Bachcha, son of Madar Baksh of village Chote Bazar, 


Bindki, has got illicit liquor and apparatus in his 
bouee, and as there is no time to securea warrant 


(1) 146 Ind. Cas. 1089; A IR 1933 All. 837; (1933) 
Cr Uas, 1463; 6 R A 897; 35 fOr. L J 280; (1934) A L 
J 173. 
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“without affording an opportunity fto dispose of 
it, I am, therefore, going to search his person forth- 
with” 

It will be seen thatthere is no mention 
in that memorandum of the smuggling of 
cocaine from Cawnpore and it is clearly at 
variance with what the Excise Inspector 
has stated in Court. But not a single 
question was put to the Excise Inspector in 
cross-examination to obtain from him an 
explanation of this discrepancy. It was 
clearly ihe duty of Counsel for the defence 
to put this tothe Excise Inspector and ask 
him if he was able to explain it. Itis 
possible that he might have been ina 
position to do so. The words: “I am 
therefore going tosearch his person” show 
that the Excise Inspector had grounds for 
making a personal search apart from a 
house search. In any case the alleged 
irregularity in procedure would not neces- 
sarily vitiate the conviction. 


Section 103, Criminal Procedure Code, 
provides that before making a search, the 
officer about to make it shallcall two or 
more respectable inhabitantsof the locality 
in which the place to be searched is 
situate to attend and witness the search. 
. The searchin the present case was made 
on the metalled road and nowhere near a 
town, and soit was obviously impossibleto 
obtain as witnesses any persons from the 
immediate vicinity. What the Excise 
Inspector did was to take a physician 
named Muhammad Zaki, from Fatehpur. 
Wethink that in the light of s. 103 he 
ought tohave taken some other person in 
addition to Muhammad Zaki but an 
irregularity of this sort can be no bar to 
the conviction if we are satisfied that the 
cocaine was in fect found in the posses- 
sion of the accused. The accused has 
entirely failed to prove any enmity between 
-~ himself and the Excise Inspector and noth- 
ing whatever has heen shown against the 
‘credibility of Muhammad Zaki. His 
evidence and the evidence of the Excise 
Inspector and Head Constable Kamta 
Prasad satisfy us that the packet and the 
match-box containing cocaine were re- 
covered in the manner alleged and the 
accused is therefore liable to conviction. 

The result of our findings is that we 
allow this appeal and set aside the order of 
acquittal. We convict Bachcha under s. 14, 
Dangerous Drugs Act, and we sentence him 
to be rigorously imprisoned for four months, 
If Bachcha is on bail he must surrender to 
his bail and serve out his sentence. 

D, Appeal allowed. 
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LAHORE HIGH COURT 
Criminal Appeal No. 98 of 1934 
April 9, 1934 
ABDUL Rassip, J. 
MUHAMMAD AND orners—AccuseD— 
APPELLANTS 
VETSUS 
EMPEROR— RESPONDENT 
Penal Code (Act XLV of 1860), s, 99—Right of 
private defence—Mutual fight—If private defence can’ 
be pleaded—Person giving first blow, if material. 
Where there is a mutual fight, neither of the parties 
is entitled to aright of private defence, Moreover, 
in such a fight it is immaterial as to who gave the 
first blow. Bechar Anup v. Emperor (2), followed, 


Cr. A. from an order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 20 of the Criminal Procedure Code, 
Lahore, dated December 20, 1933. 


Messrs. Abdul Aziz and Shuja-ud-Din, 
for the Appellants. 

Mr. Ganesh Datta, for the Respondent. 

Judgment.—The appellants, Muham- 
mad, Muhammad Din, Din Mubammad, 
Barkat, Jalal and Ismail, have been con- 
victed under s. 304, part II of the Indian 
Penal Code, and ss. 325-149, Indian Penal 
Code, and have each been sentenced to 
five years’ rigorous imprisonment and a fine 
of Rs. 50 for thefirst offence and totwo years’ 
rigorous imprisonment for the second offence. 
They have preferred an appeal to this 
Court. 

The facts of the case are given in great 
detail in the judgment of the trial Court 
and it is unnecessary to repeat them at 
length. Briefly stated, the case for the pro- 
secution is that village Shahpur, situated- 
in the Lahore District, is inhabited by 
Arains, Bhattis, Awans and several other 
agricultural tribes. There isa great-deal 
of shamilat land attached to the village 
and apart of this land was made cultur- 
able by the appellants for the first time in- 
July 1933. They were in need of canal 
water to irrigate the newly broken land. 
On the night of July 22, the appellants went- 
to Ilahi Bakhsh (P. W. No. 10) and requested 
him to give them a part of his turn 
of water. The turn of Ilahi Bakhsh was to 
commence at 5 a. m. on July 23, and he 
refused to let the appellants irrigate 
shamilat land that they had broken up out 
of his turn of water. When Ilahi Bakhsh 
began irrigating his field next morning he 
was informed by Nur (P. W. No. 9) that 
the appellants had come armed with dangs 
and were sitting at the outlet in order to 
divert the water to their newly broken Jand. 
Ilahi Bakhsh, Jhandu deceased and Faja 
went to the outlet to prevent the appellants 
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from cutting off the water supply. Hus- 
saina also turned up. Abusive language 
was exchanged between the parties and it 
is alleged that the six appellants made a 
concerted attack on Jhandu deceased, Ilahi 
Bakhsh and Faja, Jhandu and Ilahi 
Bakhsh were felled to the ground and their 
companions, Faja and Hussaina were also 
beaten. After the fight both the parties 
entered into a compromise and no report 
was made at the Police Station. Both the 
parties went to Ali Razaabad dispensary 
for treatment. As Jhandu and Ilahi 
Bakhsh were in a precarious condition they 
were sent by the doctor to the Mayo Hospi- 
tal, Lahore, where the statement of Ilahi 
Bakhsh was recorded by Mela Ram, Head 
Constable, and this has been treated as the 
first information report inthe case. Jhandu 
received twelve injuries, two of which 
proved fatal owing to the extensive frac- 
tures of the skull. Ilahi Bakhsh received 
ten injuries, {wo of which were grievous. 
Haja and Hussaina also received several 
simple hurts. Out of the accused, Din 
Muhammad received two injuries one of 
which was grievous, and Muhammad Din 
and Muhammad received a few simple 
hurts. 

All the appellants admitted their presence 
at the scene of the occurrence and state that 
they were digging a khal(water-course) when 
they were attacked by Jhandu deceased, 


- Ilahi Bakhsh, Faja, Hussaina and Ali Mu- 


hammad, and that they inflicted the injuries 
in the exercise of the right of private de- 
fence. They produced some witnesses to 
The evi- 
dence for the defence has been exhaustive- 
ly discussed by the trial Court and, after 
a perusal of this evidence, I have reached 
the conclusion that it is worthless. 

The prosecution produced eight eye- 
witnesses. Four of them, however, namely 
Ali Muhammad (P. W. No. 3), Hussaina 
(P. W. No. 6), Ilahi Bakhsh (P. W. No. 10) 
and Fazal Din (P. W. No. 12), are accused in 
the crose-case instituted by the appellants. 
The cnly independent witnesses are, 
Khurshaid (P. W. No.1), Wahab (P. W. 
No. 8) and Nur (P. W. No. 9). These three 
persons are independent and impartial 
witnesses and, in spite of a searching ci oss- 
examination, nothing has been elicited 
which may in any way destroy the value of 
their testimony. Wahab (P. W. No. 8), in 
particular has given his evidence in a 
frank and straightforward manner and I 
am of the opinion that the version given by 
him is substantially true. His evidence 
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shows that the six appellants on one side 
and five Bhattis on the other side deli- 
berately engaged in a mutual fight. Ori- 
ginally there was a quarrel between the 
two parties and thereafter, both parties sat 
down and began to smoke huqqa separately. 
The appellants, thereafter, said that they 
would water their field then and there, 
while the complainants told them that they 
could water their field after i2 o'clock. 
Both parties then got up and Jhandu de- 
ceased gave the first abuse to the other party. 
Both the parties then raised their dangs 
and then Jhandu deceased and Hussaina 
delivered dang blows to Din Muhammad 
and the other party retaliated. In view of 
the version given by Wahab, Nur and 
Khurshaid, I hold ihat there was a mutual 
fight, and that in such a fight neither of 
the parties was entitled to a right of private 
defence. Moreover, in such a fight it was 
immaterial as to who gave the first blow. 
Reference may be made in this connection 
to Sikandar v. Emperor (1) and Bechar 
Anup v. Emperor (2). 

As a result of the injuries received dur- 
ing the fight Jhandu lost his life and Ilahi 
Bakhsh sustained two grievous hurts. I 
am, therefore, of the opinion that the ap- 
pellants have been rightly convicted of 
offence under s. 304, part II, and s. 325-149 
of the Indian Penal Code. 

As mentioned above, Din Muhammad ap- 
pellant instituted a complaint against 
Ilahi Bakhsh, Ali Muhammad, Hussaina 
and Faja. ‘hese persons have, however, 
been acquitted by the trial Court. The 
evidence in the case shows that both parties 
were almost equally to blame. As Ilahi 
Bakhsh and his party have been acquitted, 
it seems but fair that the sentences awarded 
to the appellants in this case should be sub- 
stantially reduced. I, therefore, reduce the 
sentence in the case of each of the appel- 
lants from that of five years’ rigorous im- 
prisonment to one of two years’ rigorous 
imprisonment so far as the convictions 
under s. 304, part II, are concerned. The 
sentences of fine under s, 304, part II and 
the sentences of imprisonment under s. 325- 
149 shall, however, stand. The sentences 
will run concurrently as ordered by the 
trial Court. The appeal is accepted only to 
the extent indicated above, and the order 
of the trial Court is modified accordingly. 


D. Appeal partly accepted. 
(1) 48 Ind, Oas. 883; 36 PR 1918; 20 Or. L J è3. 

(2) 31 Ind, Ons. 372; 40 B 105; 17 Bom. L R £88; 16 
Cr. L J 772, 
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ALLAHABAD HIGH COURT 
Qivi] Revision Application No, 566 of 1933 
October 26, 1934 
BENNET AND ALLSOP, JJ. 
Musammat FATIMA BIBI—Puaintire 
— APPLICANT 


versus 
SHAFIULLAH KHAN AND OTHERS 
Derenpants—Opposits Party 

Court-fee—Decree for possession and mesne profits 
—Amount of mesne profits not  specified—Court-fee 
for mesne profits, when tobe paid—Civil Procedure 
Code (Act V of 1908), 0. XX, r. 12. 

Where a suit is decreed for possession and for 
the mesne profits claimed without specifying any 
amount, court-fee need not be paid until the Court 
of first instance has ascertained underO. XX,r 1?, 
Civil Procedure Code, the amount of mesno profits 
due to the plaintiff. Sheodhin Singh v. Narangi Lal 
(1), followed. 

C. R. App. against the order of the Munsif 
-Mobammadabad Gohna, dated November 
15, 1933, wey 

Messrs. N. U. A. Siddiqui and Ishaq 
Ahmad, for the Applicant. 

Mr. K. Masud Hasan, for ihe Opposite 


Party. 


Judgment.—This is an application in 
revision by a plaintiff. The circumstances 
are that the plaintiff sued for possession 
and for mesne profits before the suit, esti- 
mating the mesne profits forthe purpose 
of. O. VII, r. 2 as Rs. 50. A court-fee was 
paid on that amount. The suit was dec- 
reed by this Court for possession and for 
the mesne profits claimed without specify- 
ing any amount, The applicant has made 
an application under O, XX, r. 12, alleg- 
ing that the amount of mesne profits due 
is, Rs. 4,899,7-0. The lower court states that 
the decree of this Court could only mean 
an ascertainment of the mesne profits in 
the suit itself under XX, r.12 and notin 
execution. No objection was taken by the 
parties to that view, but the lower Court 
proceeded to hold that the plaintiff must 
pay court-fee on Rs. 4,899-7-0, before the 
inquiry to ascertain the mesne profits prior 
to the suit could be held. No authority is 
shown for the proposition as to why court- 
fee should be paid before the mesne pro- 
fits areascertaind and the plaintiff contends 
‘that it should not be paid before his mesne 
profits have been ascertained. Learned 
Counsel for the respondent was not able to 
show any Order of the Civil Procedure 
Code which would require that the court- 
fee should be paid on the mesne profits 
before ascertainment on the applicaticn un- 
der O. XX, r. 12. A contrary view has been 
taken jn Sheodhin Singh v. Narangi Lal, 
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129 Ind. Cas. 662 1), where a learned single 
Judge of the Patna High Court held in some- 
what similar circumstances that the coart- 
fee was not due for payment untilthe amount 
of mesne profits had been ascertained 
under O. XX, r. 12. We consider that 
this view is correct. We accordingly allow 
this revision with costs, set aside the order 
of thelower Court of November 15, 1933, 
and direct that court-fee need not be paid 
until the Court of first instance has ascer- 
tained the amount of mesne profits due to 
plaintiff before suit. 
Revision allowed. 


N. 
(1) 129 Ind. Cas 662; 1I P L T 703; Ind. Rul. (1931) 
Pat. 118, 


_ MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 2419 of 
19314 
August 17,1934 
VARADACIIARIAR AND Burn, Jd. 

In re JANA YELLAMRAJU AND OTHERS— 
PETITIONERS 

Agency Rules, 1924, r, 2— Ciml Preezdure Code (Act Y 
of 1908), O. XLIV,7r.1—Appeal informa pauperis 
against decree passed by Agency Court—Power of 
Court to refuse leave to appeal—" May “,: meaning 


of. 

Under r. 2 of the Agency Rules of 1921, the High 
Court has powertorefuse leave to appeal informa 
pauperis against a decree of the Agency Court. The 
word “ may ` in r. 2 does not mean“ must ", 

The question of granting leave to appeal in forma 
pauperis ig not one of public revenue alone but is 
also intended to prevent frivolous litigation by per- 
sons who have nothing to lose, Saku Bai v. Ganpat 
(i), referred to. 

A. under O. XLIV cf Act V of 1908 to 
be allowed to appeal in forma pauperis 
against thedecree of the Agency Subordi- 
nate Judge’sCourt of Vizagapatam in 
Original Suit No. 111 of 1931. 


Messrs. C. Rama Rao and K. V. Gopal- 
aswamy, for the Petitioners. 

Order.—The question of the effect of 
r. 2 of the Agency Rules of 1924 has been 
argued before us. Mr. Rama Rao lays 
stress upon the fact that this rule repro- 
duces only some of the provisions of 
O. XXXIII and O. XLIV, Civil Procedure 
Code while other provisions are not re- 
produced and contends that asthe Civil 
Procedure Code is not, applicable to the 
Agency Tracts, we ought not in dealing 
with this case, to be guided by the provision 
inO. XLIV of the Code, which enables 
the High Court to refuse leave to appeal 
in forma pauperis, unless upon a perusal 
of the judgment and decree appealed from 
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it sees reason to think that the decree is 
contrary tolawor to some usage having 
the force of law, or is otherwise erroneous 
or unjust. He also draws our attention 
tothe fact that in the case of appeals 
from the Agent, thereisno provision cor- 
responding to O. XLI, r. 11, Civil Procedure 
Code. As regards the useof the word 
‘may’ in r.2 of the Agency Rules he invokes 
the well established doctrine that in 
particular contexts the word ‘may’ must be 
understood as importing an obligation 
and contends that the Court is bound to 
exercise in favour of paupers the privilege 
intended tec be confered upon them by 
1.2. He maintains that under the rules, 
the appeal must be admitted as a matter 
of course and no leave of Court is neces- 
sary atall. 

We are unable to accede to his contention 
that this Court ought not to take into con- 
sideration the merits of the case at all, in 
dealing withthe question of admitting an 
appeal without - payment of court-fee. It 
is true that many of the provisions of 
O: XXXIII and O. XLIV of the Code 
have not been reproduced in the Agency 
Rules and it may also be conceded that in 
particular contexts the word ‘may’ imports 
an obligatory signification. Butit will be 
noticed thatin r.2 both suits and appeals 
are dealt withon the same footing and by 
the same language and we are unable to 
persuade ourselves that in the case of suits, 
considerations of the kind specified in 
cls. (c), (d) and (e) of O. XXXIII r. 5 of the 
Code have no place at all. It ought not to 
be forgotten that the privilegeof suing 
or appealing in forma pauperis is only an 
indulgence and itis not strange that the 
rule-making authority has left the matter, 
in general language,to the discretion 
of the Court by the use of the word ‘may’ 
sothat its discretion may be properly 
exercised with due regard to allthe circum- 
stances of the case. While on the one hand 


8. 
it is an indulgence to the alleged pauper, ` 


ithas alsoto be borne in mind that the 
insistence on payment of court-fee is 
some safeguard against the other party to 
the ligitation being harassed [see per 
Jenkins, O. J.in Saku Bai v. Ganpat (1)]. 
The question therefore isnot one of public 
revenue alone but also of making sure that 
frivolous litigation is not started or continu- 
ed by a person who has nothing to lose, 
while the other party will be put to expense 
in defending himself. These considerations 
prevent us from holding that the Court is 
(1) 28 B 451, 
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helpless in the matter of admitting suits 
or appeals in forma pauperis, whatever 
the merits of the case may be, if once 
pauperism is established, A person coming 
to Court asa pauper has the less reason 
to complain against this construction 
of the rule, so far at any rate as appeals 
are concerned, because he has had one 
chance: of litigating hisclaim in the Court 
of first instance and unless we aresatisfied 
beyond doubt that the rule-making autho-. 
rity intended togivehim a second chance: 
without any expenditure on court-fees we 
are not disposed to extend the indulgence 
unconditionally. 
A. Order accordingly. 





__ ALLAHABAD HIGH COURT 
Civil Revision Application No. 570 of 1933 
October 26, 1934 
BENNET AND ALLSOP, JJ, 
RADHEY LAL — Jopeuent-Dusror— 
APPLICANT 
VETSUS 

Musammat JANKI DEVI AND orarrs 

—DECREE-HOLDERS-—OPPOSITE Party 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr, 84, 90—Sale Application by bidder on 
ground of misapprehension for not enforcing sale— 
Court allowing application and refunding deposit of- 
twenty-five per cent., believing applicant— Court, if' 
acis with material irregularity. ii 
- At a sale of two buildings in execution ofa decree 
a person bid a sum of Rs. 1,f00 fer one of the build- 
ings and deposited 25 per cent. of the price, Two 
days later, before the sale had been sanctioned by 
the Court, she made an ‘application that she had bid 
for this building under the misapprehension that 
she was bidding for the other building which was a 
residential house, and that the value of the building 
which had been put up to salewhen she was bidding 
was much less than Rs. 1,600, The Court believed. 
her and allowed her application that the sale should. 
not be enforced and directed that the 25 per cent. 
of the purchase money which she had deposited! 
should be restored to her, The judgment-debtor- 
did not appeal but filed an application for revi- 


ion : 

Held, that there was no rcason to disbelieve her 
statement and asthe execution Court also believed 
her, it was open to ittopassthe order passed by 
it before sale was sanctioned and that the Munsif was 
not guilty ofany material irregularity in the exer- 
cise of his jurisdiction. 


O. R. App. against the order of the Munsif, 
Ghaziabad, dated March 15, 1933. 

Mr. N. C. Vaish, for the Applicant. 

Messrs. B. Mukerjee and Nanak Chand, 
for the Opposite Party. 

Judgment.—This is an application for 
the revision of an order passed by the 
earned Munsif of Ghaziabad. It appears 
that one Kedarnath obtained a decree 


1168 
against thé applicant Radhe Lal, and 
in execution of that decree two buildings 
were to be put up to sale. At a sale 
held on March 7, 1933, Musammat Janki 
bid a sum of Rs. 1,800 for one of these 
buildings, which was a shop, and deposit- 
ed 25 per cent, of the price. Her’s was 
the final bid. Two days later, before the 
sale had been sanctioned by the Court, 
she made an application that she had 
bid for this building under the mis-ap- 
prehension that she was bidding for the 
other building which was a residential 
house, and that the value of the building 
which had been put up to sale when she 
was bidding was much less than Rs. 1,800. 
The learned Munsif allowed her applica- 
tion that the sale should not be enforced 
and directed that the 25 per cent. of 
the purchase money which she had deposit- 
ed should be restored to her. The present 
applicant did not appeal against this 
order, but the decree-holder did so. The 
applicant attempted to make what he 
called a cross-objection upon the same 
_grounds as the grounds mentioned in 
the appeal, but. that cross-objection was 
rejected. Ultimately the decree-holder 
withdrew his appeal which was conse- 
quently dismissed. The applicant now 
comes to this Court in revision and asks 
that Musammat Janki should not be 
allowed to withdraw the deposit that 
she had made and that if there is any 
loss due to a re-sale she should make it 
good. 

We see no reason to disbelieve the state- 
ment made by Musammat Janki that she 
bid for the property under a mis-appre- 
hension and that she was not intending 
to buy the building which was put up 
‘for gale. Thelearned Munsif also believed 
her. In these circumstances it was open 
to him to pass the order which he did 
pass before the sale had been sanctioned 
by him, and we do not consider that 
he was guilty of any material irregularity 
in the exercise of his jurisdiction. In 
these circumstances we do not feel that 
there is any sufficient ground for inter- 
ference in revision. We, therefore, reject 
the application, but as learned counsel 
for the opposite party did not appear 
when the case was called, we make no 
order about costs. 

N. Application rejected. 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 310 and 311 
of 1930 
March 7, 1934 
VENKATASUBBA Rao, J. 
THULASI AMMAL— APPELLANT 
versus 
Tue OFFIOJAL RECEIVER, 
COIMBATORE— RESPONDENT 


Benami transaction—Test—Source of purchase 
money not conclusive— Intention of parties must be 
considered—Husband taking deed in the name of 
junor wife—Beneficial interest—Trusts Act (II of ` 
1882), ss. 81,82 . : 

Though the source of the purchase money is 
a valuable test in determining whether a transaction 
is a benami transaction, it is not the sole or con- 
elusive criterion. The surrounding circumstances 
showing the intention of tbe parties must also be 
considered. Where the plaintiff who was about 
45 years old married the defendant, a young girl 
of the ageof 8 as his fourth wife, and about 7 or 
8 yearsafter the marriage, advanced moneys and 
took certain documents in the defendants name 
and it appeared that his intention at-the time was to 
exclude his senior wifeand her sons from participa- 
tion in the property and to make a provision for the 
defendant : 

Held, that the deeds, farfrom being benami, were 
real transactions, the beneficial interest in which 
vested in the defendant even though the money 
came from ‘the plaintiff. Section 82 of the Trusts 
Act only means that if nothing more is shown than 
that the transferor paid the consideration, there is 
a resulting trust. Mirza Mohamad Sadiq Ali Khan 
v.Fakhar Jehan Begam (1), Ismail Mussajee 
Mookerdum v. Hafiz Boo (2), Nawab Asmat Ali 
Khan v Hurwaree Mull (3) and Gopikrist Gosain 
v. Gunkapersaud Gosain (t, referred to, 


8. C. A. against the decrees of the Court 
of the Subordinate Judge, Coimbatore, in 
A. S. Nos. 225 and 226 of 1928, preferred 
against that of the Court of the Special 
District Munsif, Coimbatore, in O. 5, 
Nos. 10 and 11 of 1927 respectively. 

Mr. N. R. Sesha Ayyar, for the Appellant. 

Mr. Krishna Bharathi, for the Respond- 
ent. 

Judgment.—The first plaintiff “is the 
husband and the suits have been filed for 
a declaration that the deeds in question, 
although taken in the name of his wife the 
defendant, were benami for himself and 
that the beneficial interest vests in him. 
The lower Courts have decreed the suits, 
but in my opinion their judgments are 
vitiated by a clear error. The source from 
which the money comes, as I observed in 
a recent judgment, furnishes undoubted- 
ly a valuable test, but to regard it as the 
sole or conclusive criterion, is clearly wrong 
(S. A. No. 1148 of 1929). This is precisely 
the mistake which the-lower Courts have 
made. In the case I have just referred to, 
I was dealing with s. 81 of the Indian 
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Trusts Act, but the provision that directly 
applies to the facts here, is s. 82 which 
runs thus : 

“Where property is transferred to one person for 
a consideration paid or provided by another person, 
and it appears that such other person did not in- 
tend to pay or provide such consideration for the 
benefit of the trausferee,-the transferee must hold 


the property for the benefit of the person paying or 
providing the consideration.” 


Imust accept the finding of the lower 
Courts that the consideration both for the 
sale and the mortgage was supplied by the 
husband, but is that fact conclusive on the 
question of ownership, as the lower Courts 
have regarded it? True, under the Indian 
law there is no presumption of advance- 
ment, but still the relationship of the 
parties and the motives that operated, are 
factors which must be taken into considera- 
tion. Section 82 in the light of the 
decisions of the Judicial Committee, as I 
understand it, means this: if nothing more 
is shown than that the transferor paid the 
consideration, there is a resulting trust in 
his favour; but, as evidence of intention, 
several circumstances may be proved, for 
after all, the question is one of intention 
[See Mirza Muhammad Sadiq Ali Khan v. 
Fakhar Jehan Begam (1)]. The facts in 
The first plain- 
tiff, who was about 45 years old, married 
the defendant, a young girl of the age of 8, 
as his fourth wife. About 7 or 8 years after 
the marriage, the transactions in question 
came into existence. According to the 
plaintiff's own admission, his reason for 
taking the deeds: in the name of the de- 
fendant was his hostility to his third wife 
and her son, at whose instance he appre- 
hended suits for maintenance and partition. 
In such a case it has been held by the 
Judicial Committee that it is wrong to 
regard the transaction as benami: 

“The fact, therefore remains that the properties 
purchased by the sale proceeds were purchased no 


doubt in Hafiz Boo’s name, but were purchased out 
of funds emanating from her mother's estate. This 


* circumstance, no doubt, if taken alone, affords evi- 


dence that the transaction was benami, but there is, 
in their Lordships’ opinion, enough in the facts of 
the case to negative any such inference. It seems 
clear that what was done in 1889 was prompted by 
hostility to the son, and was with a purpose of 
excluding him from inheritance, an object which 
could not have been attained by any benami trans- 
action.” Ismail Mussajee Mookerdum v. Hafiz Boo (1), 

These words of their Lordships describe 


the position of affairs in the case in hand. 


(1) 136 Ind. Cas, 385; 62 M L J 320; 8 O W N 1378: 
A IR 1932 P 013; 36 0 W N 137; Ind, Rul. (1939) 
FO als 59 IA 1; 6 Luck 556; (1932) A L J 663 
(2) 16M Ld 166, . 
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There were strong reasons for the deeds 
having been taken in the name of the de- 
fendant. The plaintiff, who married a 
young wife, would naturally be anzious to 
make provision for her. Then, there is the 
additional fact that his intention was to 
exclude his senior wife and her son from 
participation in the property. The trans- 
actions, therefore, far from being benami, 
were intended to be real. In Nawab Azmat 


‘Ali Khan v. Harwaree Mull (3) the Judi- 


cial Committee made similar observations 
and applied a similar rule. There it was 
found tha: the funds which purchased 
the properties, were exclusively the funds 
of the Nawab, but the conveyance was 
taken in the name ofhisson. If nothing 
further had been shown, the case would 
have fallen, their Lordships observe, within, 
Gopikrist Gosain v. Gunkapersaud Gosain 
(4). But from the Nawab’s own explana- 
tion, the Oourt inferred, that a motive 
existed for the conveyance 

“in the state of his family, the existence of 
daughters and his desire as expressed to vary the 


rule of succession between sons and daughters in his 
family.” 

It was held that the transaction could not 
be regarded “as a mere naked benami con- 
veyance” but that the beneficial interest 
passed to the son. I must, therefore, hold- 
ing that the plaintiff's suits fail, allow the 
second appeals and dismiss the suits with 
costs throughout; in this Court I allow 
Counsel’s fee one set. 

A. Appeals allowed. 

(3) 13M IA 395,14 W R 12; 5 BL RPO 578; 2 
Suther 343; 2 Sar. 571. 

(4)6 MIA 53; 2 Suther. 13: 1 


Sar. 493; 4WR 
P O46. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1359 of 1931 
March 9, 1934 
MUKERJI, J. 

SHYAM LAL —PLAINTIFPR— 
APPELLAND 

VETSUS ; 
BIRA NATH CHELA—DEFENDANT 
—RESPONDENT 
Agra Tenancy Act {TII of 1926), s. 230 —Jurisdic- 
tion—Civil and Revenue Courts—Revenue Court able 
to grant adequate relief—Suit, where shall lie—Suit 
by sub-tenant against original landlord—Where lies — 
Hindu Law—Idol—Transaction of mahantchallenged 
—Idol, if to be represented by some person—Transac- 
tion, when binding on idol -Duty of party relying on 
such transaction, 
Under s, 23), Agra Tenancy Act, if adequate relief 
could be granted by the Revenue Court, it would be 
mmaterial that the relief asked for from the Civi 
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Court is not identical with that which the Revenue 
Court could have granted. Thus if a suit be inits 
essence cognizable by a Revenue Court, the addition 
of a prayer for injunction, will not take the 
case out of the cognizance of that Court, 

In the Agra Tenancy Act no provision is made for 
a suit by a sub-tenant against the original land-lord 
through whom the sub-tenant’s own  land-holder 
claims. Such a suit, therefore, cannot be maintained 
in the Revenue Court. 

Where the idolis made the defendant in the suit, 
the Courts should take care that it was represented 
by a person other than mahant whose transactions are 
challenged in the suit. 


The mere fact‘that the guardian ofan idol has’ 


acted in a particular way is not conclusive of the 
fact that his act is binding on the idol. Hence 
it would be for the party who wants to take 
advantage ofa certain act of the Manager against 
anidol to establish to the satisfaction of the Court 
that the transaction was a fair one so far as the idol 
is concerned. 


S.C. A. from the decision of the Dis- 
ee Judge, Saharanpur, dated August 29, 
1931, 

Mr. R.C. Ghatak, forthe Appellant. 

Messrs. A. Sanyal, I. B. Banerji, A. M. 
Gupta and D. Sanyal, for the Respond- 
ents. 


Judgment.—The suit out of which 
this appeal has arisen was instituted by 
the plaintiff against an idol, Nageshwar 
Mahadeo, established in Dehra Dun through 
one Mahant Hira Nath. The suit had 
originally been filed against Hira Nath 
alone, but on the objection of Hira Nath, 
the idol was made the defendant and Hira 
Nath was described as the Mahant, repre- 
senting the idol. 

Shortly, the plaintiff's case was this. 
On May 23, 1908, Hira Nath, as the 
Mahant and Manager of the temple of 
Nageshwar Mahadeo, executed in favour 
of one Shyam Lal,son of Tika Ram a 
lease in respect of a certain area of land 
for a period of 30 years. The successor- 
in-title of the lessee, Shyam Lal, son of 
Tika Ram, granted a sub-lease to the 
plaintiff who isalso known as Shyam Lal, 
on September 23, 1920. The plaintiff 
was in possession, but the defendant was 
interfering with his possession and, there- 
fore, the prayer wasa declaration of title, 
including a declaration that under the 
terms of the lease, the lease was renewable 
for another period of 30 years, recovery 
of a sum of Rs. 90 as mesne profits 
and for a perpetual injunction. 

The idol who on the amendment of the 
plaint is the sole defendant contended 
that the property belonged to him and 
that Hira Wath could not make a transfer 
of the same without legal necessity. A 


further plea was taken that the suit was 
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not cognizable by the Civil Court. Both 
the Courts below held that the suit was 
cognizable by the Civil Court on 
ground that the prayer for injunction 
could not be granted by the Revenue 
Court. They further held that the transac- 
tion was not for the benefit of theidol and, 
therefore, was not binding on him. The 
suit was accordingly dismissed. 

In this Court on behalf of the respond- 
ents the plea of want of jurisdiction in 


‘the Civil Court has been urged in support 


of the decrees of the Courts below. It 
is, therefore, necessary to consider this 
point before the merits are examin- 
ed. There can be no doubt that under 
s. 230, Tenancy Act, 1926, if adequate 
relief could be granted by the Revenue 


Court, it would be immaterial that 
the relief asked for from the 
Civil Court is not identical with that 


which the Revenue Court could have 
granted. Thus if a suit be in its essence 
cognizable by a Revenue Court; the addition, 
such as a prayer for injunction, will not 
take the case out of the cognizance of: 
that Court. The ground, therefore, upon 
which the Courts below proceeded is not 
tenable. 

The allegation of the plaintiff is that 
he is a sub-tenant of the defendant and 
the defendant has either dispossessed or 
threatens to dispossess him. Sections 
99 and 121, Tenancy Act, 1926, deal with 
cases where a tenant sues his own land- 
holder. ‘They do not appear to contemplate 
asuit by a sub-tenant against the original 
landlord through whom the plaintiff's own 
Jand-holder claims. In this view the suit 
could not be maintained in the Revenue 
Oourt. At any rate, as at present advised, 
I do not see that I am entitled to direct 
that the plaint should be returned for 
presentation to the proper Court. 

Coming to the merits of the case I have 
to remark at tho outset that when the 
idol was made the defendant in the suit, 
the Courts below should have taken care 
that it was represented by a person other 
than Mahant Hira Nath. No doubt Hira 
Nath tried to defend the title of the idol 
who was in his sole charge against his 
own actions. This was a difficult duty to 
perform. Hira Nath really impeached his 
own alienation and his own transfer on 
the ground that he had transferred the 
idol’s property and he had no right to do 
it. Situation, however, has improved a, 
gocd deal by the fact that Hira Nath is 
dead and, at the present. moment at any 


1935 
rate, the idolisrepresented by the successor 
of Hira Nath, namely, Mahant Shyam Nath. 

The position of the Manager ofa temple 
and the property of an idol in it has 
been compared tothe position of a guardian 
towards a minor. The plaintiff claimed 
relief against an idol who is in the position 
of a minor on the ground that the idol’s 


guardian had actedin a particular way. 


The mere fact that the guardian of ‘an. 


idol or a minor has acted in a particular | 
way is not conclusive of the fact thathis ` 


actis binding onthe minor or the’ idol. 
Therefore, it would be for the party who 
wants to` take advantage of a certain act 
of the Manager against a minor or an 
idol to establish to the satisfaction of 
the Court that the transaction was a fair 
one sofar as the minor or idol is concerned. 

To start with, the lease was fora term 
of 30 years on the same rent and the 
lease was renewable for another term 
of 30 years with a nominal enhance- 
ment ofthe rent. Why the Manager of 
an idol should enter into such a long 
term transaction has not been explained. 
60 years, indeed, is along periodand 
evenif the land leased be originally waste 
land covered by long grasses or wild 
trees, it is probable that the land would 
be reclaimed within a few years and 
would increase in value. The Courts 
- below have found that the income from 
the property at the time of the suit was 
between Rs. 400 and Rs. 500 and the 
rent fixed was only Rs. 30 a year. Mr. 
Ghatak on behalf of the appellant has 
contended that there was noclear issue 
to enable him to adduce evidence on 
this point; but he is not quite correct. 
The plea was distinctly raised in the 
written statement of the idol that 
that transaction was nos for lawful neces- 
sity. As I have already pointed out, it 
was for the plaintiff to establish the 
bona fides of the transaction and it 
was for him to show that the transaction 
was one which bound the idol. 

Issue No. 1 framed by the learned Subor- 
dinate Judge related to legal necessity 
and that was a sufficient warning to the 
plaintiff as to what he had to prove. 
The learned District Judge also framed 
an issue as regardslegal necessity. The 
terms “legal necessity” may not be 
strictly applicable to the circumstances 
of this case, but I have not the slightest 
doubt that. it was for the plaintiff to 
make out a proper case before the Court 
and to satisfy it that the transaction was 
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and was binding on a minor 
The finding is very properly 


above board 
or an idol. 


against ths plaintiff-appellant and the 
appeal must fail. The appeal is accord- 
ingly hereby dismissed with costs. Mr. 


Ghatak asks for leave to appeal, but it is 
refused. 
D. Appeal dismissed 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal 
No. 31 of 1933 
March 20, 193-4 
Beaumont, O. J. AND RANGNEKAR, J. 
LALLUBHAI CHAKUBHAIJARIVALA 
PuarntirF—APPuLLANT 

versus 


SHAMALDAS SANKALCHAND SHAH— 


DEFENDANT—RESPONDENT 

Patent —Infringemeni— Article manufactured under 
secret pro-ess—Sale of such article in public, if a pub- 
lic user—Public user, what is— Manufacture”, what 
constitutes — S. 38, Patents and Designs Act (II, 
of islli, allows secret user for reasonable profit— 
Pleadings—Amendment—New issue—Opportunity to 
opposite party to meet new case should be given. 

When an article manufactured under a secret 
process is of such a character that nobody by examin- 
ing it can find out the secret of that manufacture, 
then the sale of that article in public cannot amount 
to public user of the process. There is a distinc- 
tion between public user and private user. Whe- 
ther a process has been publicly used or not, is 
aquestion of fect. The sale of an article manu- 
factured under a secret process may amount to 
a public user of the process, because the article may 
be of suchacharacter that anybody buyingit and 
getting it examined by experts can ascertain the 
secret of its manufacture, and if the article is of 
that character, thesaleof the articlein public would 
involve a disclosure of the secret of manufacture 
and thus amount to public user of the process, [p. 
485, col. L] 

[Case-law referred to. | 

` {he fundamental principle underlying the doc- 
trine of public user is that the patentee could not 
give any consideration to the public for the grant 
nor does he add to the knowledge of the public, 
ifthe invention which he claims to be new was 
either knownto the public or used in public before 
the application for the patent, that is if the public 
already possessed everything that he could give. 
What is necessary tobe proved therefore is thatthe 
prior user was public. Public use does not mean 
use by the public, but use in a public manner and 
not secretly. 

[Oase-law referred to,] 

Mauufacture comprehends not only productions but 
also the meansor method of producing them, so that 
a new process or an improvement on an old process 
will be a manufacture within the meaning of the 
Patents and Designs Act. [p 48°, col. 2,] 

Where there has been no more than a secret use 
ofthe invention by the inventor with a view tu 
taking out a patent or the manufacture for the 
inventor and under injunctions as to secrecy bya 
manufacturer, the pateut will be good. But this 
will not be the case where the secret process has 
been used for profit or where the invention was 
communicated toa third personin a manner which 
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both in law and in equity allowed him to do what he 
liked with the invention. Section 38 of the Patents 


: and Designs Act allows a secret user for a reasonable 
profit. . 


[English case-law referred to.] 

The Court has a discretion to allow an amendment 
of the pleadiigs or issues or to raise fresh issues 
atany stage of the case. Butif the course to be taken 
is notfair to the party against whom it is to be 
taken, or will take him by surprise then the Court 
ought to give him an opportunity to meet the new 
case, (p. 490, col 3] 

(English case-law referred to.] 

O. 0. J. A.from suit No. 910 of 1932. 

Messrs. M. C. Setaluad, M. V. Desai and 
H. H. Dalal, for the Appellants. 

Messrs. Reza Khan and Lalji Gokaldas, 
for the Respondent. 


Beaumont, C. J.—This is an appeal 
from a judgment of Broomfield, J., in a 
patent action. The material facts are that 
in the year 1927 the plaintiff, who is a 
chemist, started a business in partnership 
with one Girdharilal, who is the brother of 
the defendant, the name of the firm being 
Jarivalla Shah & Co. The defendant was 
a clerk in the employment of the firm The 
firm had an experimental branch which 
carried on business in the name of Jasco 
& Co., that firm being in charge of one 
Dr. Patel. In August 1928 the plaintiff 
left for Europe, leaving Dr, Patel in charge 
of the chemistry department. In Fabrvary, 
1929, the plaintiff returned to Bombay, and 
shortly thereafter Dr. Patel left the employ- 
ment ofthe firm. Inor about October 1929 
a firm called Harakchand Shivji & Co. 
approached the plaintiff and asked him 
whether he could introduce a system of pro- 
ducing white almonds by some process of 
bleaching the shells. On November 9, 1929, 
the plaintiff commenced experiments in 
that connection in his laboratory. Early in 
1930 the business of Jasco & Oo. was sold 
toa firm called Chimanlal Chunilal & Co.; 
and a chemist named Varmani, who had 
been emp!ojed in the Jasco Company and 
is a material witness, continued in the 
employment of the purchasers. In April 
1930, Harakchand Shivji & Co. commenced 
to sell whitened almonds which had been 
treated by a process which the plaintiff had 
tried in his laboratory. For some months 
that process was used, but it was found 
unsatisfactory because the process affected 
the taste of the kernal of the almonds, and 
in the autumn of 1930 Harakchand Shivji 
& Co. ceased to deal in those almonds. 
They had been paying the plaintiff Rs. 300 
per month for his services, and when they 
ceased to deal in the almonds they ceased 
that payment, In November 1930, after 
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experimenting for about a year, the plaintiff 
ciscovered a satisfactory process for whiten- 
ing the shells of the almonds. Varmani 
helped the plaintiff in his experiments and 
learned about the process in confidence. 
That process was finally established by tests 
on almonds by February 27, 1931. In or 
about November 1930, Harakchand Shivji 
& Co. re-started paying Rs. 300 per month 
to the plaintiff and they started to sell 
almonds dealt with under the new process. 
In or about January 1931, Varmani ceas- 
ed to be employed by Jasco & Co., and 
in or about June he made an arrange- 
ment with the defendant under which he 
was to teach the defendant how to 
bleach almonds in his factory, and the de- 
fendant made arrangements with the mer- 
chants with whom he was doing business 
by which the latter agreed to purchase 
from the defendant almonds treated under 
the process explained by Varmani and to 
erect a factory where the process could he 
employed. This was done by October 1931. 
On July 4, 1931, the plaintiff applied for 
letters patent in respect of his process of 
treating almonds, and the letters patent 
were granted on April 27, 1932, the grant 
relating back to the date of the application. 

The first issue raised before the learned 
Judge was, whether the process described 
in the specification, Ex. A to the plaint, is 
an invention, and the learned Judge answer- | 
ed that in the negative. Now the salient 
feature of the process is that bleaching 
powder is used on the almonds in conjunc- 
tion with sulphur dioxide, and they are 
treated under a pressure of five lbs. per 
square inchin a closed chamber. 1 think 
the criticism which may be made upon the 
very careful judgment of the learned Judge 
on this issue is that he is rather too analy- 
tical and he considers the various compo- 
nent parts of the specificaiion without con- 
sidering the combination. It seems to me 
on the evidence to be clear that the parti- 
cular combination which gave satisfactory 
commercial results for the first time was 
only arrived at by the plaintiff after a 
year of experiments, and that no one else 
had arrived at a similar process, and fur- 
ther that there was a demand inthe mar- 
ket for whitencd almonds—though why 
there should be such a demand I do not 
know. But the evidence is that there was 
a demand for these whitened almonds, and 
the merchants thought they could get a 
better price for almondsin that state than 
for almonds in their natural state ; and in 
my opinion, on the evidence the plaintiff 








TUN 





1935 


has proved that he showed a sufficient 
amount of inventive genius in arriving at 
this method to justify the grant of letters 
patent ın respect thereof. I think, there- 
fore, the first issue should be answered in 
the affirmative. 

Issue No.2 is whether the plaintiff is the 
true and first inventor of the said process. 
That issue was not answered by the 
learned Judge because the answer to it 
was unnecessary in view of his answer to 
Issue No.1. But he indicates a view that 
Dr. Patel was the first inventor. I am not 
inclined to accept that view. Dr. Patel left 
the plaintiff's firm in March 1929, and he 
says that he had been experimenting on 
almonds and left his notes of experiments 
with the firm. Those notes were not forth- 
coming at the trial. They were afterwards 
discovered by the plaintiff, who made an 
application to reviewthe judgment in the 
light of those notes. That application quiite 
properly failed. The notes are not in evi- 
dence, and I only mention them to show 
that their suppression cannot be charged 
against the plaintiff. Assuming that the 
plaintiff did get the notes of Dr. Patel, 
and that the notes dealt with almonds, it 
seems to be quite plain that his process 
cannot have been the one which the plaintiff 
subsequently invented, because ifit had 
been, there was no reason why the plaintiff 
in the middle of 1930 should have intro- 


‘duced a different and unsatisfactory system 


and should have spent a year in discover- 
ing his new process. I have no doubt 
therefore that Issue No. 2 should also be 
answered in the affirmative. Then Issue 
No. 3 relates to prior user. As originally 
framed it was in these terms : 


“Whether the process and other matters in respect 
of which the plaintiff claims rights as patentee were 


publicly used (long) priorto the issue of the patent 
by the firm of Jarivalla Shah & Co.” 


Then that issue was amended, after the 
close of the plaintiff's case, by adding the 
words “or by anybody else.” Now the only 
plea with regard to this issue was of prior 
user by the firm of Jarivalia Shah & Co. 
It is proved that Girdharlal, who was the 
only partner with the plaintiff, left the firm 
in October 1930, before the invention was 
made and therefore the invention could not 
have been used by the firm of Jarivalla 
Shah & Co. I think the written statement 
and original issue might be treated by a 
liberal construction as including prior user 
by the plaintiff's firm or by the plaintiff, 
but in my view, the addition to the issue 
of the words “or by anybody else” ought not 
to have been’ allowed after the close of the 
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plaintiffs case. No doubt there mav be 
cases in which, ab the close of the plaintiff's 
case, or even later, it may appear that the 
issues as originally framed do not bring 
out the real point in dispute. But, in my 
opinion, no such case was made out here. 
One of the plaintiff's witnesses had men- 
tioned the names of certain firms who 
were alleged to be infringing the plaintiff's 
patent, and I gather that these firms were 
approached by the plaintiff's advisers with 
a view to find out whether they were 
prepared tosay that they had treated nuts 
in accordance with the plaintiff's process 
before July 1930, when the application was 
made forthe patent, and the issue was 
amended to let in that evidence. Of course, 
it is obvious that those firms were interested 
in attacking the plaintiff's patent which 
they were alleged to have been infringing. 
If their evidence be admitted, it is clearly 
necessary to scrutinize it with great care. 

In my opinion the evidence comes to 
nothing. All that these witnesses say is 
that they were treating nuts with bleaching 
powder in April 1931, but thev do not 
establish the fact that they were using the 
process discovered hy the plaintiff, nor do 
they suggest that they learned of the plaint- 
iff's process, the implication of their evidence 
being that they had arrived at their process 
independently. There is nothing, in my 
opinion, in their evidence to suggest that 
the process they used was the subject of 
the subsequent application by the plaintiff 
for letters patent. Therefore, I think, the 
only question which arises on the third 
issueis, whether the plaintiff himself used 
his processin sucha way as to disentitle 
him to apply for Jetters patent. Mr. Khan, 
on behalf of the defendant, has put the 
cse of prior user by the plaintiff on two 
grounds. He says, first of all, thaton the 
evidence the process was used openly by 
the plaintiff between February and July 
1931, in the factory of Harakchand Shivji 
& Co., and secondly that it is established 
that Harakchand Shivji & Oo., during those 
four months, sold in the open market on + 
commercial basis nuts treated by the plaint- 
iff's process and that by itself constitutes 
public user. 

The first question depends entirely on 
the evidence, because there can be no 
doubt that if the plaint ff treated nuts 
by his process openly in the factory of 
Harakchand Shivji& Co., so that anybody 
could come and see what the process was, 
that would be a public user of Lhe process 
which would disentitle him from applying 
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for letters patent. Unfortunately, there 
was no specific issueas to open manu- 
facture by the plaintiff during those four 
months, and the point was not put to the 
plaintiff in cross-examination. The evidence 
of Varmani, who had admittedly helped 
the plaintiff in the process of his 
manufacture and in his experiments and 
who undoubtedly knew about the process, 
does deal with this point, and he says that 
the p.aintiff deliberately excluded people 
during the process of gassification with a 
view to preventing anybody discovering 
the secret of the process. On the other 
hand, some of the witnesses co suggest that 
the manufacture was done openly in the 
factory of Harakchand Shivji & Co., in 
particular the witness Fremji, who was the 
manager of Harakchand Shivji & Co.'s 
factory, says, 

“The bleaching work in our factory was done 


openly. People from outside and employees could 
come into the factory if they had any work." 


But thah witness is not a chemist, and he 
is nct in a position to know to what extent 
people coming into the factory would be 
able to ascertain the secrets of the process, 
and Iam not prepared to accept his evi- 
dence on that point as against the evidence 
of Varmani. There isalso the very signifi- 
cant fact that nobody is called to say that 
he learned the process by going to Harak- 
chand Shivji & Co.'s factory. Itis quite 
clear on the evidence that the defendant 
himself desired to bleach almonds by the 
satisfactory process whichthe plaintiff was 
using. But when he desired to adopt that 
course in June 1930, he did not goto Harak- 
chand Shivji & Co.’s factory to find out how 
the process worked, but he got hold of 
Varmani, who had learned the process from 
the plaintiffin confidence and he agreed to 
pay Varmani Rs. 100 per month during the 
period he helped . the defendant 
to putup his factory. As soon as the 
defendant's factory was complete and the 
defendant had learned the secret of the 
process, the defendant gol rid of Varmani. 
The fact that he paid Varmani Ks. 100 
per month for four months to Jearn the 
process is not consistent with the defend- 
ant's cusethat the process could have been 
learned by going to Harakcband’s factory. 
I think, therefore, the evidence does not 
establish that, before the letters patent 
were applied for, the plaintiff had been 
using his process in public. There is no 
evidence that any almonds were treated on 
information supplied by Varmani before 
the application for letters patent. That 
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brings me therefore to the second point 
raised by Mr. Khan, namely, that the sale 
of the nuts by Harakchand Shivji & Co. in 
the open market was by itself public user 
of the process by which the nuts were 
treated. There is no doubt that the plaint- 
iff was treating nuts by his process between 
February and July 1931, and that Harak- 
chand Shivji & Co. were selling these nus 
in the market openly. Unfortunately, we 
donot know what exactly were the arrange- 
ments between the plaintiff and Harak- 
chand Shivji & Co. The plaintiff says: 

“When Harakchand Shivji & Co, employed me the 
agreement was that they should have the exclusive 
use of the process which I might discover. They 
have not the use of my process now as they stopped 
making me any payment since October 1931." 

The evidence is that payment of Rs. 200 
ceased when other persons started the using 
of the plaintiff's process. Then further in 
cross-examination the plaintiff says: 

“Harakchand Shivji & Co gave up paying me 
because of defendant’s infringement of my process, 
the result of which was that they did not have the 
exclusive use of it. It belonged to me, not to Harak- 
chand Shivji & Co” i 
Then in re-examination he says: 4 

“Harakchand Shivji & Co, had only a right to 
the use of my process as long as they continued to pay 
m KAJ 


That is the only evidence on the point, 
and I gather from this evidence that the 
intention was that the plaintiff should treat 
the nuts by his process, and aslong as 
Harakchand Shivji & Co. paid him Rs. 300, 
they would have the right to sell the nuts, 
but the process remained the plaintiff's and 
he was not bound to, and did not,in fact, 
disclose the process to Harakchand’s. Now, 
in considering how far the sale ofan article 
manufactured under a secret process 
anountsto a public user of the process, we 
have to remember the terms of s. 38, Patents 
and Designs Act of 191]. The section 
provides that an invention shall be deemed 
to be anew invention where two features 
are absent. The first feature is the public 
user of the invention in British India, and 
the second feature is secret or experimental 
user in which the Court considers that 
excessive prcfits have been made. 


So that you have two things, public user 
or private user, for excessive profits which 
will prevent the invention being a new one, 
and these two matters seem to be based on 
two principles underlying the law relating 
to patents the first being that there must 
be no disclosure tothe public Lefore the 
letters patent are applied for, since, if the 
public already knows the secret there isno 
consideration for the patent; and the 
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second being that even if there is no public’ 


disclosure, still if the patent has been used 
and considerable profits have been made, 
itis not reasonable to grant a further 
monopoly. Now, in this case, there is no 
allegation in the written statement of, and 
no issue is directed to, secret user, and 
therefore we have not to consider the 
question whether the plaintiff made excessive 
profits from any such user. The only 
issue is whether there was a public 
user. Mr. Khan referred us to many 
cases including Wood v. Zimmer (1), Heath 
y. Smith (2), Carpenter v. Smith (3) and 
In the matter of the Inventions and Designs 
Act (1) and he contended on the strength 
of those cases that if-articles are manu- 
factured under a secret process and then 
sold openly, that amounts to public user 
of the process. The principle enunciated in 
the Calcutta case as being that established 
by the English cases is that where profit 
is openly derived from the employment 
of a secret process there isa public user of 
such secret process Now, it is to be 
noticed that none of those cases was deal- 
ing with an Act in the terms of s. 38, 
Patents and Designs Act of 1911, which 
distinguishes clearly between public user 
and private user. Whether a process has 
been publicly used or not is, as all the cases 
show, a question of fact. I have no doubt 
that in numerous cases the sale of an 
article manufactured under a secret pro- 
cess May amount toa public user of the 
process, because the article may be of such 
a character that anybody buying it and 
getting it examined by experts can as- 
certain the secret of its manufacture, and 
if the article is of that character, the sale 
of the article in public would, in my opinion, 
involve a disclosure of the secret of manu- 
facture and thus amount to public user 
of the process. But in this case the article 
manufactured is an almond treated by a 
particular process which makes the shell 
whiter and smoother than the shell in its 
natural state, and I do not myself see how 
anybody purchasing an almond treated by 
this process could ascertain the method 
of treatment, and there is nothing in the 
evidence on record to lead me to think 
that this view is wrong. It seems tome 
that, at any rate, ina case to which tho 

(1) (1815) Holt 58. 

(2) (1851) 3 El, & Bl, 253; 2 CLR 1584: 23 L JQ 
B :66:2 W R 200; 18 Jur. 601; 22 L T (08) 257; 
97 R R454. 

PICSI E W 300; 1L LJ Ex. 213; 60 RR 


_ (4) 23 C 702. 
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Indian Patents and Designs Act applies, if 
you have an article manufactured under a 
secret process and that article is of such 
a character that nobody by examining it 
can find outthe secret of that manufacture, 
then the sale of that article in public 
cannot amount to public user of the 
process. Thatis the case here, and there- 
fore in my judgment the defendant 
has not succeeded in showing that the 
process of the plaintiff had been publicly 
used prior to the issue of the letters 
patent. 

The only other issue with which I need 
deal is the issue as to infringement. That 
issne the learned Judge has answered in 
favour of the plaintiff, and I think rightly 
so. The defendants process is explained 
in Ex. 1 to the written statement. It in- 
volves the use of bleaching powder and 
sulphur dioxide, but it does not suggest 
that any pressure is used, and pressure is 
one of the essential features of the plaint- 
iff's process. But the plaintiff in his evi- 
dence stated that the defendant's process, 
which involves the use of exhauster, must 
involve necessarily pressure, and he was 
not cross examined as to that. Both he and 
Varmani have given evidence that the 
defendant's process is in all its essential 
features identical with that of the plaintiff's 
process. J think therefore the plaintiff has 
proved infringement of his patent, and 
the appeal must be allowed with costs 
throughout. There will be an injunction 
that the defendant, his servants cr agents 
are restrained from infringing the plaintiff's 
patent rights in patent No. 18164. We 
certify the validity of the patent in ques- 
tion. Plaintiff does not ask for an inquiry 
as to damages which would probably 
be useless. Two Counsel certified. 

Rangnekar, J.—I agree; but as I am 
differing from my _ learned brother 
Broomfield, for whom I have great res- 
pect, I should like to state my reasons as 
briefly as I can. The plaintiff's case is 
that the defendant is infringing his 
patent after having come to know of 
his process from a man called Varmani, 
and the defendant's answers are: (1) that 
the process describel in Ex. A to the 
plaint is not an invention; (2) that the 
plaintiff is not the true and the first in- 
ventor of il; (3) that the process claimed 
by the plaintiff has been publicly used 
long before the issue of the patent by 
a firm of which the plaintiff was a pari- 
ner and was known to all the employees 
of the firm; and (4) that there was no 
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infringement. The patent was in res- 
pect of a process described inthe speci- 
fication and applicable to dried fruits, in 
particular to almonds and betel nuts, and 


is in these terms: 

“The dried fruit is placed in wooden tanks and. 
soaked for about fifteen minutes in sulphuric acid 
solution 1: 100 (that is one part sulphuric acid and 
100 parts ordinary water’. It is then removed from 
the tank and placed in another tank containing 
either a solution of bleaching powder 3: 100 or 
concentrated bleaching powder known under the 
trade name perchloren 1 ; 100 or sodium hypochloride 
1: 100 and allowed to remsin therein for about ten 
minutes under frequent stirring. The fruit is then 
removed from tbe solution and dipped into a two 
per cent. solution of acetic acid for about twenty-five 
minutes under frequent stirring. After this treat- 
ment the fruit is washed jin clean water and put 
into wooden trays which are arranged on wooden 
stands inside a room or chamber about 10 feet x 12 
feet x 10 feet, and built entirely in cement concrete 
and coated on the inner side with lead sheets, A 
lead coated door is used to close the chamber and 
keep it air avd gas tight while a chimney is fitted 
in the roof with a valve at the upper outlet, An 
-oven is located near the chamber and consists of an 
iron plate which is heated by gas and serves to burn 
sulphur which is sprinkled on it, the sulphur smoke 
being mixed with hot air from an injector so that 
the sulphur dioxide is forced into the chamber 
through a lead pipe. When a pressure of five pounds 
per square inch is developed within a chamber the 
sulphur dioxide current is stopped and the dried 
fruit is allowed to remain under pressure for one 
hour. After this the valve of the chimney at the top 
of the chamber is opened and gas is forced out while 
hot air is blown into the chamber for half an hour. 
The decor of the chamber ia then opened and the 
fruit thus treated ia removed and exposed to the 
outside air for about one hour before being filled 
into bags for the market.” 

Before this prccesscame to be used, se- 
veral persons undoubtedly vsed to polish 
almonds by bleaching.them with sulphur 
fumes. This, cn the evidence, 1 find, left 
yellow spots on the fruits and also affected 
the lete of the kernel The result of the 
plaintiff's process was to remove these 
spots and impart a white colour to the shells 
of the fruits without affecting their taste, 
guality or flavour, and the process was 
more expeditious and econcmica]. This, it 
mignt he stated, ia not denied by the de- 
fendant, and is borne out by the evidence 
on the record. It is admitted by Varmani, 
who thcugh called by the plaintiff, was not 
favcurably inclined towards him. 


The first question is: Is this process, for 
which a patent is granted to the plaintiff, 
an invention within the meaning of the 
Indian Patents and Designs Act, 1911? 
Section 2 (6) defines invention ¢s meaning 
“ary manner of new manufacture, and in- 
cluces an imprcvement snd an alleged 
invention.” fecticn 2 (10) says that “ma- 
nufacture” includes any art, process, prepar- 
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ing or manner of producing or making an 
arlicle, and also, any article prepared or 
produced by “manufacture.” Manufacture, 
therefore, comprehends not only productions 
but also the means or method of producing 
them, so that a new process or an improve- 
ment on an old process will be a manufac- 
ture within the meaning of the Act. Ap- 
plying these definitions it is difficult to see 
why the plaintiff's process cannot be called 
an invention. The learned Judge has con- 
sidered the steps of which the process con- 
sists and examined each in the light of the 
evidence before him separately. His con- 
clusion is as follows: 

“When we come to apply the established principles 
to the plaintiff's claim to have invented a new pro- 
cess we are at cnce met by the difficully that so few 
of the details appear to form an essential part of it. 
The preliminary sulphuric acid washing is admitted- 
ly not necessary. Moreover, any acid except sulphuric 
acid would do to get rid of the calcium depesit on 
the shells. It is not suggested that the use of an 
acid for this purpose needed invention, and the 
evidence of the witnesses examined by the defend- 
ant goes to show that similar products can be turned 
out without the use of any acid at all. Again any 
form of sulphur even will suffice and apparently no 
vital importance is to be attached to the pressure of 
five lbs, per square inch or to the hot air, which the 
defendant by the way does not use. So that it really 
seems to come to this; that what the plaintiff claims 
to be new and essential about his process is that 
for the first time he combined the use of bleaching 
powder (not previously used for this purpose) with 
an up-to-date method of bleaching in sulphur dioxide 
(the ordinary process). Now it is true that there 
seems to be nothing in the books to which reference 
has been made about the use of bleaching powder 
and sulphur dioxide combined in the treatment of 
dried fruits. But, bleaching powder is commonly 
used for so many different things that the idea of 
trying it to bleach dried fruits might occur to almost 
anybody, and if the bleaching powder alone was not 
satisfactory, almost anybody might think of trying it 
in combination with the ordinary bleaching medium, 
sulphur dioxide.” 

With respect 10 the learned Judge, in 
my opinion, this is not the correct method 
of determining whether a process or a 
method claimed to be an invention is an 
invention or not. Undoubtedly, the process 
was in making use of the substances more 
or less previous known, but the plaintiffs 
ingenuity and skill was in combining these 
substances in a particular manner and in 
a particular sequence so as to prepare and 
produce an article which admittedly was 
not produced before, and in overcoming the 
difficulties which existed even after a 
crude application of some of these sub- 
stances previously. Then, there are at least 
some new features thought of by the plaint- 
iff which had not, occurred to the persons 
in the trade or interested in the experiments 
for the purpose of whitening the almonds, 
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The learned Judge has found, and I 
think correctly, that bleaching powder was 
not previously used or tried on dried fruits. 
Secondly, the effect of a pressure of five 
lbs. per square inch by means of sulphur 
dioxide forced into the bleaching cham- 
ber with hot air resulted in preserving 
the kernel and reducing the time of 
treatment by some hours. Originally, the 
Plaintiff applied the process with steam, 
but further experiments showed that hot 
air was far more efficacious for that pur- 
pose. This discovery required noless than 
fifty-eight experiments beginning from 
February 9, 1929. The fiftieth experiment 
was made on October 5, 1930, when steam 
was used. Some more experiments were 
made thereafter, and it was as the result of 
the sixty-fourth experiment made on Novem- 
ber 5, 1930, that the efficacy of hot air was 
discovered. Two further experiments were 
made, the last one being on November 13, 
1930. The law on the subject is stated in 
Halsbury, Vol. 22, para. 292, p.138, as 
follows: 

“A new combination may be the subject-matter 
of a patent although every part of the combination 
per seis old, for here the new article isnot the 
parts themselves, but the assembling and working 
them together, which ex hypothesi is new Ifthe 
result produced by such a combination is eithera 
new article, or a better article, or a cheaper 
article than before, such combination is an inven- 
tion or a manufacture within the statute and may 
well be the subject-matter of a patent." 

I may also refer toa passage which the 
learned Judge himself has used from 
Fletcher Moulton on Patents (1913 Edn.), 
p. 46, which is in these terms: 

“In some cases and more particularly in the 
ease of chemical patents, a variation of old methods 
has been held to form subject-matter because it was 
not possible to predict the new result from the 
results of the old method with any certainty or 
without experiments and research.” 

The above passages, in my opinion, 
support the view which I am now taking. 
A new manufacture does not mean only 
a new article of manufacture, but also 
means a new processor method of manu- 
facturing something new. It does not 
mean a new principle of manufacture; a 
principle cannot be an invention but it 
means a new application of the principles 
so as to produce a new method or anew 
manufacture. In Househill Coal and Iron 
Co.v. Neilson (5), Lord Clark Hope, Justice, 
in directing the jury, observed as follows 
(p. 685*): 

“I gtate to you the law to be that you may 

(5) (1834) 1 Web P 0673; 9 OL & F 788; 2 Bell, 1; 
57 R R 16?. 


*Page of (1834) L. Web P, 0.—[Ed.] 
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obtain a patent for a mode of carrying a principle 
into effect; and if you suggest and discover, not 
only the principle, but suggest and invent how it 
may be applied to a practical result by mechanical 
contrivance and apparatus, and show that you are 
aware that no particular sori or modification, or 
form of the apparatus, is essential in order to 
obtain benefit from the principle, then you may 
take out your patent for the mode of carrying it 
into effect, and are not underthe necessity of des- 
cribing and confining yourself to one form of 
apparatus . You may generally claim the mode of 
carrying the principle into effect by mechanical 
contrivance, so that any sort of apparatus applied 
in the way stated will more or less produce the 
benefit, and you are not tied down to any form” 

In British Vacuum Cleaner Co., Ltd. v. 
Suction Cleaners, Ltd. (6), the invention 
consisted in a new principle applied to 
the cleaning of carpets by vacunm. The 
inventor discovered that it was essential 
to the success to so drive the pump and 
apply the pipes that a strong vacuum 
might be maintained at the carpet and at 
the filter. Other suctions apparatus had 
been used befcre the date of the patent, 
but no one had appreciated the importance 
of maintaining a high vacuum. It was 
argued for the defendants that this was 
merely a patent on a question of a degree 
of the vacuum. It was held by Farwell, 
J., (p. 312%): : 

“The whole point of it isas is stated there, that 
it igessential to practical success to drive the pump 
by power and to maintain a vacuum of at least 5 
Ibs. per square inch at the filter, That appears 
to me to be a perfectly good process and well and 
sufficiently stated...” A 9 

Perhaps ihe best exposition of the lawis 
that contained in Cannington v. Nuttall 
(7) where Lord Hatherly, L. C., observed 
(p. 2161): f l 

“It ig quite apparent ..that the cooling thing, the 
current of air, was nothing new--it is as old as 
the fables of Æsop—it is old as the man blowing 
his soup in order to make it cool, But so it is 
with every invention—the skill and ingenuity of 
the inventor are shewn in the application of 
the well known principles. Few things come to 
be known now in the shape of new principles, 
Lut the object of an invention generally is the 
applying of the well-known principles to the 
achievement of a practical result not yet achieved, 
And | take it that the test of novelty is this: Is 
the product which is the result of the apparatus 
for which an inventor claims Letters Patent, effec- 
tively obtained by means of your new apparatus, 
whereas it had never before been effectively 
obtained by any of the separate portions of the 
apparatus which you have now combined into one 
valuable whole for the purpose of effecting the object 
you have in view?" MA, i 

The point of a combination patent is 
that the elements of which the combina- 


(f) (1904) 21 R P O 303 
(7) (1871) 5 H L 205; 40 L J Oh. 739 
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tion consists is to produce one result. 
The merit depends upon the result pro- 
duced. Frost in Vol. 1 of his Patent Law 
and Practice, Edn. 4 observes as follows 
(p. 74): 

“The merit of a new combination very much 
depends on the result produced. When a very slight 
alteration turns that which was practically useless 
into what is useful and important, the Courts con- 
sider that, though the invention was apparently 
small, yet the result being the difference between 
failure and success, it is a fit subject-matter. Thus, 
the mere placing of two flat wicks parallel to each 
other in an oil lamp, two concentric round wicks 
having been previously combined, and flat wicks 
being perfectly well-known, has been held sufficient to 
merit a patent. ” i , : 

The authority cited is Hinks & Son v. 
Safety Lighting Co., (8). In that case 
Jessel, M. R., makes the following obser- 
vation (p. 615*): 

“Where a slight alteration in a combination turns 
that which was practically useless before into that 
which is very useful and very important, Judges 
have considered that, though the invention was 
smal], yet the result was so great as fairly to be 
the subject of a patent: and as far asa rough test 
goes, I know of no better.” 


In patent cases the Courts attach great 
importance to the fact the alleged inven- 
tion was only arrived at by a series of 
experiments. The learned Judge at p. 64 
of the paper book has referred to this 
principle and has cited an authority in 
support of it. It is beyond dispute that 
the plaintiff. carried on numerous experi- 
ments from 1924 to 1930. 

The rule as to application of old con- 
trivances to analogous purpose does not 
necessarily apply to cases cf chemical inven- 
tion: see Badische Anilin and Soda Fabrik v. 
Levinstein (9). It is in evidence that when 
previously bleaching was done with sulphur 
fumes, the fruit was yellow and the flavour 
was wanting. Even when the plaintiff tried 
his first process in April 1930, and suc- 
ceeded in obtaining white colour, the pro- 
cess was found to be a failure, and the 
. almonds sold by Barakchand Shivji & 
Co. were returned by merchants to them, 
after some months. That the attention of 
the dealers was directed to an improved 
method is undoubted. It was for that 
purpose that Jarivalla Shah & Co. opened 
a laboratory and engaged Dr. Patel to 
experiment onit, and Girdharlal asked him 
to find out a process, among other things, 
relating to almonds of which there was a 
great demand. It is equally clear on the 
evidence that there was a demand for 
this kind of fruit at least since 1928, 


(8) (1876) 4 Ch. D 607. 
(9) ( 88 )12 A O 710; 57 L T 853, 
*Page of 1876) 4 Oh.D— [Ed]. 
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and as soon as whitened almonds appeared 
in the market they fetched a higher price 
and people began to deal in them. Then, 
although Dr. Patel decries plaintiff's in- 
vention, he had to admit that his ex- 
periments, which were no less than about 
26, even on pepper, did not produce 
satisfactory results, and his process was 
a failure. He had further to admit, 
though at first he asserted that this par- 
ticular method was in trade books, that 
as far as books went, there was nothing 
in them about the combination of bleaching 
powder and SO2 in the case of dried fruits. 
He admitted that the idea of using pressure 
had not occurred to him or to anybody 
else, nor did the application of sulphur 
dioxide. With these facts, therefore, before 
me I have no difficulty in holding that 
the two features which are necessary for 
the validity for the patent, namely novelty 
and utility, are there in the plaintiff's 
process and that it was a new invention 
unless the defects specified in s. 38, Patents 
and Designs Act, are present. I shall 
consider that question presently. 

Issue No. 2 is: Whether the plaintiff is 
the true and first inventor of the said 
process? Now the actual finding of the 
learned Judge on this issue is “not ne- 
cessary;” but he has examined the evidence 
and arrived ata conclusion, which, with 
the utmost respect to him, I am unable 
to follow. This is what he says: 

“If the refinements which he (plaintiff) intro- 
duced in his process were really an essential part 
of it he must be held on the evidence to be the 
first inventor. But if Dr. Patel'’s evidence is true, 
and I am not prepared to disbelieve it, he was 
the first to bleach almonds by the combined 
use of bleaching powder and sulphur dioxide. 
His process was the same in principle as 
plaintifi’s. It only needed modifications and develop- 
ments such as any skilled tradesman could supply. 
In all esgential features therefore it anticipated 
plaintiff's process.” 

IfI am right in holding that what the 
learned Judge calls the refinements of the 
plaintiff are an invention, then, even 
according to the learned Judge, it follows 
that the plaintiff wasthe true and first 
inventor. Apart from this, the only material 
witness on this part of the case is 
Dr, Patel. Now apparently there is no love 
lost between the plaintiff and Dr. Patel. 
According to the plaintiff he was dismis- 
sed; according to Dz. Patel he resigned as 
there. was a dispute bétweén them, The 
matter was then taken tothe Courts. It is 
necessary to bear this in mind in appraising 
Dr. Patel’s evidence. The-gist of his evid- 
ence is as follows; At p. 69 of the paper 
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book it is summarised by 
Judge: 

“He says that bleaching almonds was one of the 
problems given him to solve when he was in charge 
of the manufacturing department of S. and 
Company; that he made twenty-five or thirty 
experiments and that he discovered a process, which 
according to him was satisfactory on a laboratory 
scale, combining the use of bleaching powder, muriatic 
acid and sulphur dioxide. He says that he generated 
the sulphur dioxide both by chemical action and by 
burning sulphur, but the sulphur oven which he 
describes would not -enable the gas to be applied 
under pressure, and would in fact be similar to the 
old method of burning in sigris. He admits that he 
has not made any experimentsas to the effects of 
pressure or different pressures. He says that he kept 
general notes of successful experiments in a book 
which he left behind in the laboratory when he handed 
over charge. This hook apparently is not now forth- 
coming. At any rate it has not been produced. He 
also says that he produced samples of bleached 
almonds which he gave to Girdharlal for being shown 
to merchants," 


Then, as to bleaching, his evidence is 
that he used bleaching powder or chlorine, 
and admittedly his- treatment of pep- 
per wasa failure. Then he conceded that 
his were laboratory experiments and not at 
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all on a commercial scale, and that makes . 


considerable difference to the case. I am 
also unable to accept the ease put forward 
by the defendant in this respect that he 
obtained samples from Dr. Patel. Accord- 
ing to Dr. Patel, he gave these samples to 
Girdharlal. He was admittedly engaged 
to find out a process for almonds. Girdhar- 
lal and Jarivalla Shah & Co. were anxious to 
put these almonds on the market. It is 
dificult to understand, therefore, that if 
Dr. Patel’s treatment was a success and the 
samples were perfect, why from 1929 till 
about the middle of 1931 neither Jarivalla 
Shah & Co. nor Girdharlal ‘or anybody 
else attempted to use Dr. Patel’s process 
and to put onthe market almonds treated 
with that process. It is also difficult to 
understand, if Dr. Patel’s story is true, 
why Harakchand Shivji & Co., who were 
one of the best dealers in this trade and 
who were anxious to have a process of this 
kind and who approached the plaintiff 
when he returned from Europe, were not 
informed that Dr. Patel had already 
discovered this process, that it was a 
successful process, and that Dr. Patel had 
given samples to Girdharlal. Anyway it 
was necessary for the plaintiff to start 
his experiments right from the beginning 
and carry on for a period of a year anda 
half. Then the correspondence which 
passed between the plaintiff and the 
defendant gives a complete lie to this 
story. Until this case started it was never 
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alleged by Girdharlal that Dr. Patel had 
discovered any process. In the corres- 
pondence which was carried on during 
plaintiff's absence in Europe, Girdhar.al 
never mentioned that Dr. Patel had 
invented a process for treating almonds. 
Then in his solicitors’ letter of June7, 
1932, Girdharlal’s case was that the process 
was invented by him and the plaintiff. 
Further, when after some experiments the 
plaintiff succeeded in obtaining a tentative 
process, and according to the defendant 
or Girdharlal, Harakchand Shivji & Co. 
were paying Rs. 300 to the firm for this 
and, when after some months it was found 
that that process was a failure, why did 
Girdharlal not employ the method of Dr. 
Patel ? On this part of the case the learned 
Judge has refused to accept the evidence 
of Girdharlal, and with that I agree. 

This brings me to the notes of Dr. Patel. 
He stated that while experimenting he 
prepared some notes. At the trial those 
notes were not forthcoming, and subsequent- 
ly the plaintiff discovered them, and 
applied to the learned Judge for 
review of judgment, the plaintiffs 
contention being that what Dr. 
Patel stated that he had tried his process 
on almonds was not correct. That ap- 
plication was rejected by the learned Judge, 
and the matter need not be pursued any 
further. But assuming Dr. Patel had 
discovered this process, it was clear on 
the evidence that he never made it public. 
There is no evidence that he took 
Girdharlal in his confidence or told him 
what the process was. What happened 
was that he discovered and gave 
samples of almonds to Girdharlal, 
and nothing further happened. Then the 
position in law would be that if the same 
process was discovered by the plaintiff and 
he applied for patent, he would be the 
first inventor. That, I think, is clear from 
Dolland’s case (10). In that case the 
objection to the patent was that Dolland 
was not the inventor of the method in 
question «nd one Dr. Hall had made the 
same discovery before him. It was held 
that inasmuch as Dr. Hall had not made 
it public, and the public were not 
acquainted with it, Dolland was the first 
inventor. I may alsorefer to the evidence 
of two chemists with at least the same 
qualifications as those of Dr. Patel who 
were examined on behalf of the plaintiff, 
and who candidly admitted that to them 
the plaintiff's procese was an invention. 

(10) (1766) 1 Web. PO 43. 
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Finally, I may refer to Varmani's admission 
that the process was not known before the 
plaintiff actually discovered it. I must, 
therefore, answer the second issue in the 
affirmative. And this brings me to the 
third and perhaps the most important 
issue in the case. The issue as originally 
raised by the defendant was in these 
terms: . 

“Whether the process and other matters in respect 
of which the plaintiff claims rights as a patentee 
were publicly used prior to the issue of the patent 
by the firm of Jarivalla Shah & Company.” 


It is clear that that issue was raised on his 
pleading and the particulars on which he 
relies as set forth in para, 3 of 
written statement, His case was that there 
was a public user of the invention by the 
firm of Jarivalla Shah & Co., which it would 
be remembered, consisted of the plaintiff 
and Girdharlal. Then what happened was 
that after the plaintiff had closed his case, 
Counsel for the defendant applied for leave 
to amend the issue. That was objected to, 
but the objection was overruled, and the 
amended issue sets up the case that 
there was a public user not only by the 


firm but also by other persons. No ap- 
plication for the amendment of the 
written statement was made and no 


particulars were given as to the persons 
alleged to have used the invention in 
public. The actual finding of the learned 
Judge on the question of public user hy 
the firm of Jarivalla Shah & Co. isin the 
negative. But he has found (a) public 
user by the plaintiff himself, and (b) by 
other people to whom I shall refer 
presently. Now the Court undoubtedly 
has a discretion to allow an amendment 
of the pleadings or the issues or to raise 
fresh issues at any stage of the case. But, 
if the course to betaken is not fair to the 
patty against whom itisto be taken, or 
would take him by surprise, then, obviously, 
the Court ought to have given him a proper 
opportunity to meet the new case. With 
great respect to the learned Judge, in 
my opinion, the issue at that particular 
stage should not have been amended. But 
if it was felt that inthe interests of justice 
it was necessary, the Court should have 
directed the defendant to give particulars. 
Ina patéht case the necessity of proper 
particulars is all the greater. Formerly, in 
England,the Patents Act of 1*35 specifically 
required the delivery of the particulars of 
the objection by the defendant to the plaint- 
iff, and soalso the Act of,1883; and now the 
rules of the Supreme Oourt provide for the 
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same. Order VI, 7, 4, Civil Procedure Code, 
specifically lays down the same principle, 

Taking thejoriginal issue and the findings 
on it, the matter seems to me to be at 
an end. But the learned Judge has found 
on the amended issue that there was a 
prior user by the plaintiff and by other 
persons. Itis argued thatthe firm of Jari- 
valla Shah & Co., means the plaintiff. 
Legally the argument is unsound. The 
firm which originally consisted of the plain- 
tiff and Girdharlal was dissolved and came 
toan end in October-November, 1930. 
Taking the latter part of the issue as amend- 
ed, the finding on it is as follows: 

“There wasa public user of the process by the 
plaintiff himself and of substantially the same process 
by other merchants prior to the application for the 
patent,” 

It seems to me to he difficult to accept 
this finding. The finding is not that the 
process patented was used in public, but 
that the process used in public was 
substantially the same as the process pa- 
tented. This, I venture to think, is not 
enough under the law to destroy the plaint- 
iff's claim. 

Now the fundamental principle under- 
lying the doctrine of public user is that 
the patentee could not give any consi- 
deration to the public for the grant nor 
does he add to the knowledge of the public, 
if the invention which he claimsto be new 
was either known to the public or used in 
public before the application for the patent, 
that is, ifthe public already possessed every- 
thing that he could give: Patterson v. Gas, 
Light & Coke Co. (11). What is necessary to 
be proved therefore is that the prior user was 
public. Public use does not mean use by 
the public, but use in publie manner 
and not secretly. I want to stress the 
last words. That, I think, is the principle 
underlying s. 38 of the Act, Sub-s. (J) 8. 38 
is in these terms: 

“38 (1). An invention shall be deemed a new 
invention within the meaning of this Act (a) if it 
has not, before the date of the application for a 
patent thereon, been publicly used in any part of 
Britsh India, or been made publicly known in any 
part of Britsh India, and (b) if the inventor has 
not by secret or experimental user made direct or 
indirect profits from his invention in excess of 
such an amount as the Court or the Governor- 
General in Council, as the case may be, may, in 
consideration of all the circumstances of the case, 
deem reasonable ” 

Before the present Act there was Act V 
of 1858, and ss. 21, 22and 23 dealt with 
this subject. On a comparison of the two 
statutes, it will be seen that the present 
+ (11) (1877) 3 A O 239; 47 LJ Oh. 402; 26 W R482; 
38 LT 303, 
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s. 38 (1) (a) and sub-s. (2) of that section 
are the same asss. 21to 23 of Act V 
of 1888, cl. (b) sub-s. (1), 8,38 was added 
by the Act of 1911 as amended, and it 
wasnot in the old Act. This clause, there- 
fore, introduces afresh condition to allow 
secret or experimental user without affect- 
ing the novelty of the invention. 

Now the public user which would invali- 
date an invention or rather on account 
of which an invention shall not be treated 
as a new invention, must be the use of 
theinvention in public. The invention in 
this case is the process as decribed in 
the specification. Therefore the finding 
that the merchants were using substanti- 
ally the same process is, in my opinion, 
inadequate. But assuming that the finding 
is, and that is the defendant's case, that 
the same process was used and the same 
kinds of articles were turned out, what is 
the position? The public user alleged is 
by some merchants who have been exa- 
mined on behalf of the defendant. We 
have considered their evidence carefully 
since the learned Judge has accepted it. In 
the first place, admittedly they were inter- 
ested witnesses. One of them admitted 
that they wanted the suit to be dismissed. 
Secondly, the evidence as to details is 
discrepant and not satisfactory. Thirdly, 
the alleged prior user commenced, as the 
learned Judge has found, in some cases, 
at the earliest in March 1931, and that 
story seems to me to be inherently impro- 
bable. It is clear on the evidence that 
Varmani who alone knew the plaintiff's 
process was got hold of by the defen- 
dant and Girdharlal sometime in the 
middle of 1931, and they began to use the 
plaintiff's process with Varmani's help in 
about October 1931. 

Apart from all this, even if the whole 
of their evidence is accepted, it does not 
show at all thatthe invention, that is, the 
process patented, was used by them at all. 
N or doesit appearthat their almonds were 
similar to those of the plaintiff. The pro- 
cess described by them is quite different 
from that described in the specification of 
the plaintiff, and I have no difficulty in 
holding that as far as these merchants are, 
concerned, the case of the alleged prior 
user by them is not established. 

This brings me to the prior public user 
by the plaintiff himself, and it is here that 
s. 38 would _apply. The learned Judge 
was of opinion that this section was not 
applicable, but I venture respectfully to 
differ from him. I am, of course, now 
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treating the firm of Jarivalla Shah & Ov. 
in the issue as meaning the plaintiff him- 
self. What are the facts? When Harak- 
chand Shivji & Co. approached the plaint- 
iff and asked him to experiment for dis- 
covering a process which would whiten 
the almonds without affecting their quality 
or flavour, and they agreed to pay him 
Rs. 300 per month, the plaintiff went on 
experimenting. These experiments or the 
greater part of them were carried on in 
his laboratory in the first instance, and 
in March or April 1930, he produced a 
tentative process. That was tried inthe 
factory by the plaintiff himself, and the 
almonds treated hy means of this process 
were returned to Harakchand Shivji& Co. 
after some months. Thereupon his pay- 
ment was stopped. The plaintiff again 
started experimenting in November 1930, 
and Harakchand Shivji & Co., went on 
paving him the same remuneration. The 
plaintiff succeeded in discovering the 
present process finally at the end of Fe- 
bruary 1931. He then used this process 
himself on the goods supplied by Harak- 
chand Shivji & Oo., which undoubtedly 
were sold by the latier. 

This went on till October 1931, when it 
was discovered that his process was used 
by the defendant, and owing to a com- 
petition, Harakchand Shivij & Co., could 
not make any profit, and thereupon they 
stopped his remuneration. Now the learn- 
ed Judge has held, and J think rightly, that 
the period up to November 1930, must be 
excluded. ButI think, the learned Judge 
was prepared to go further and hold that 
up to February 1931, there was no public 
user by the plaintiff. But he holds that 
between March and July 1931, when the 
plaintiff applied for a patent he used his 
invention in public and produced almonds 
which Harakchand Shivji & Co., sold to 
the merchants and thereby made a profit, 
Therefore the simple question which arises 
is, whether payments to the plaintiff by 
Harakchand Shivji & Co., between March 
and July 1931, or the sale by Harakchand 
Shivji & Co. of the almonds produced by 
the plaintiff after an application for the 
patent amounts to public user within the 
meaning of s, 38 of the Act. 

The learned Judge held that evenif this 
user was secret, the authorities to which 
he has referred would show that it would 
invalidate the patent. With great respect, 
I am unable to agree. First as to the 
plaintiffs remuneration of Rs. 300 per 
month. Unfortunately, in the absence of 
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a proper issue, the evidence as to the 
exact agreement or arrangement between 
the plaintiff and Harakchand Shivji & Co., 
is not available. But such as it is, it 
suggests that the plaintiff was to use his 
process himself of course with the help 
of the workmen and turn out polished al- 
monds and hand them over to Harakchand 
Shivji & Co., who were to sell the same 
and keep the profits to themselves. It 
further suggests that the agreement was 
not for a fixed period, because as soon as 
Harakchand Shivji & Co., made a loss in 
the business, they stopped the remunera- 
tion of the plaintiff, and secondly, as 
soon asthey discovered that there was a 
competition, they again stopped the 
plaintiff's remuneration. What is import- 
ant to note is thatthe process as such 
was not sold to Harakchand Shivji & Co. 
ln my opinion this would be a secret 
user of the process by the plaintiff, and 
if I am right in this, then s.38(1) (b) 
would ab once come in and it would raise 
the question whether the profit made by 
the plaintiff was unreasonable, There was 
no pleading to this effect, noissue and 
no evidence, and, I think thisis one of 
the complications introduced in the case 
by reason of the amendment of the issue 
which the plaintiff had never any oppor- 
tunity to meet. If the defendant had said 
that the plaintiff used this process for 
profit or commercially, the latter could 
have pleaded that it was not a public 
user but a secret user. I think he might 
also have contended 
perimental user for profit, which under 
5, 88 is allowed and does not vitiate the 
invention. When the plaintiff discovered 
his first process and tried it, it was reali- 
zed after three or four months that. it 
was a failure. It must take some time 
whether the almonds turned out would 
keep thecolour or the flavour and it would 
be at least arguable that the user during 
this period was experimental. If so, it 
is difficult to see why the user from 
March 1931 up to July 1931, was not experi- 
mental. In any event the question would 
be arguable. Theissue then would have 
been whether, in view of his agreement 
with Harakehand Shivji & Co., the mere 
fact that the plaintiff was supervising the 
factory and turning out almonds by ap- 
plication of his process in secret amounted 
to a public or secret or experimental 
user. 

The cases on the subject of secret 
user are conflicting, and this branch of 
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the subject bristles with many difficul- 
ties. As Frost points out in his book on 
Patent Law and Practice, 4th Edn., Vol. 1, 
at p. 122: 

“Apart from experimental user it is to be observed 
thatit is competent for a person himself before 
the date of a patent to use the invention the subject 
ofthe grant ineither or both of two ways. First 
he may use it openly in such a manner that the 
user will convey to the mind of any one seeing it 
a knowledge of what the invention consists, e. g., if 
the alleged invention relate to the particular con- 
struction of a lock, any person who has before the 
date ofthe patent so constructed a lock and publicly 
used it in this country so as to exhibit the con- 
struction will thereby have published the invention 
and any subsequent patent for it could not be 
sustained. Secondly the inventor may so use his 
invention that the user will not enable any one 
seeing it to discover in what the invention really 
consists—e,g, in the case of a chemical invention a 
dye for instance the dye might be produced and 
known but the existence of it would not demonatrate 
the methods according to which it was prepared and 
no person other than the manufacturer in possession of 
the secret would be able to produce it—in sucha case 
it is submitted for reasons which will appear hereafter 
that such a user would not prevent the manufacture 
though it might prevent another person who should 
discover the secret, from obtaining a patent for the 
invention valid on the ground of novelty.” 

The same learned author further ob- 
serves (p. 127): 

“If an inventor manufacture and offer for sale an 
article made in accordance with his invention be- 
fore the date of his patent even though no sale 
actually take place he will thereby ifthe nature of 
the invention can be understood from an inspection 
of the article, publish his invention and deprive 
piel of any right to become a patentes in respect 
of it” 

Then the author goes on to say (p. 128): 

“Butif the article does not on the face of it show 
the manner in which it was made, it may be 
doubted whether such a manufacture and offering 
for sale by the inventor himself would. deprive him 
of his right to a subseyuent patent for the process 
of manufacture and the bare fact of the article 
having been made before the patent was obtained 
would not alone render it bad.” 


Mr. Khan relies onsome English cases 
andon In the matter of the Inventions 
and Designs Act (4) which follows them. The 
Calutta case was decided under the old Act 
of 1888. The distinction now made by 
the present Act between public user and 
secret or experimental user on a reasonable 
remuneration or profit was not to be found in 
the old Act. Apart from that, I am, with 
all respect tothe learned Judge in that 
case, unable to agree with his opinion. He 
relied upon an observation of Lord Camp- 
bell, C. J., in Heath v. Smith (2), which 
was an obiter dictum. Then the observa- 
tion must, as pointed out by Frost, be as- 
sumed from the context to refer toa user 
by a person other than a patentee. Lord. 
Oampbell seems to have proceeded upon 
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the ground that asale of an article pro- 
duced by an invention, if allowed, would 
result in securing for the patentee alonger 
monopoly than the law allows. That 
opinion as Frost points out ignores the 
distinction between apublic user enebling 
the public to practise the invention for 
themselves, and the secret user by the 
patentee himself in such a way that the 
consideration which a patentee has to give 
for his patent is not in the least affected. 
If the manner in which the patentee uses 
his invention for a limited period is such 
that it does not make the publie or anyone 
else the wiser, then it is difficult to see why 
even if he derives profits thereby he has not 
kept bis bargain with the Crown or the 
public. In fact s. 38 (1) (b) clearly contem- 
plates the distinction in the case of this 
nature. It is difficult to see why there is 
no consideration for the Crown at any time 
prior to a discovery of the invention to the 
public and prior to the patentee enabling 
the public to practise the invention for 
themselves. The decisions in England seem 
to show that where there has been no more 
than a secret use of the invention by the 
inventor with a view to taking outa patent 
or the manufacture for the inventor and 
under injunctions as to secrecy by a manu- 
facturer, the patent will be good. But this 
will not be the case where the secret 
process has been used for profit or where 
the invention was communicated to a 
third person ina manner which both in 
law and in equity allowed him todo what 
he liked with the invention. Heath v, Smith 
(2) and Wood v. Zimmer (1), seem to 
proceed on the latter principle. Section 
38 of our statute allowsa secret user for 
a reasona dle profit. 


As regards the user by Harakchand 
Shivji & Co.there is no evidence that 
they knew what the process was. What is 
necessary to prove is that Harakchand 
Shivji & Oo., came to know the invention 
and used it themselves and knew what it 
was. This has not been done. As a matter 
of fact the evidence shows that nobody 
knew what the plaintiff's process was 
until the middle of 1931 when the defen- 
dant got hold of Varmani who knew it, 
and who worked the process in his factory 
for a remuneration, 


In the course of the argument it was 
‘Suggested that Varmani knew the process 
and so did the workmen who worked in 
the factory. As regards Varmani there 
was no issue and no finding. There is 
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no evidence that Varmani used the pro- 
cess himself until October 1931, that is, 
long after the period from which the 
patent came into force. The communica- 
tion to Varmani may amount to publication, 
but that was not pleaded. If it had been, 
I do not see why the plaintiff should not 
have relied on sub-s. (2), s. 88. Speaking 
for myself, Varmani came to know of 
the process confidentially, and there is no 
doubt that he betrayed his confidence. 
Whether it would be a fraud or not would 
be a question which could only have been 
gone into on proper pleadings and evi- 
dence. Butinmy opinion it was a breach 
of confidence. The same remarks apply 
to the case of samples. In the first place, 
having regard to the nature of the pro- 
ce%s andthe classof persons who would 
be employed as workmen ana the class 
to which they belonged, I doubt whether 
they would be able to know this particular 
chemical process. But if they knew it, 
that would be publication and not a 
prior user and that is not pleaded. The 
only other issue is Issue No. 4, which seems 
to me to be vague. But the learned Judge 
has answered it in favourof the plaintiff 
for the samereasons for which he ans- 
wered Issues Nos. land 2, and the issue 
really covers the same ground. 

The remaining issue is Issue No. 5. The 
actual finding on it is not necessary. 
The learned Judge has, however, examined 
the evidence and held that if the other 
issue had been decided in favour of the 
plaintiff, he would have answered this issue 
inthe affirmative. I have no doubt that 
it ought to be answered in the affirma- 
tive on the evidence, The evi- 
dence shows that Varmani gave to the 
defendant the process which he had learn- 
ed from the plaintiff. I agree therefore 
that the appeal must be allowed with 
costs. : 

D. Appeal allowed. 
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- -Prosecution producing horoscope and Vaccination 
and School Registers to prove age—Direction by 
Judge that registers were no evidence—Misdirection— 
Charge, if bad and nullifies verdict -Maker of 
horoscope examined in Committing Court, but not 
appearingin Sessions Court though summoned— 
` Evidence Act (I of 1872), s. 33, if can be invoked 
—Evidence given in lower Court, if can be admitted in 
Sessions Court. 

The accused on being charged under ss, 366 and 
458, Penal Code, set up the defence that the girl 
was more than l6 years of age and being in love 
with one of them, left the house of her own accord. 
In order to prove that the girl was below 16, the 
prosecution produced certain inoculation and vaccina- 
tion registers and School Register and the evidence 
was that entries in them related to the girl 
concerned and that the age entered in them was 
given by her father. The horoscope of the girl was 
also produced and a witness proved it in the Com- 
mitting Court as being prepared by him. But 
though summoned he did not appear in the Sessions 
Court and it was alleged he did not receive the 
summons In his charge to the jury, the Judge 
directed that the peoplewho made these entries did 
not know the ages they recorded so that these 
documents would be no evidence at all unless some- 
body knowing the age gave it, in which case they 
would corroborate him if he spoke tothe age himself. 
In his direction healso told the jury that the horos- 
cope had not been proved though its maker was 
alive : ; 

Held, that the charge contained no material mis- 
direction or non-direction amounting to a mis- 
direction, which could warrant any interference with 
the verdict returned by the jury and accepted by the 
Judge. That there was no error on a point of law 
which could have affected, or did affect the findings 
come to by the jury on the facts and that it was nota 
wrong direction of such a character as would tend to 
nullify the verdict 

Held also, that as regards the horoscope, it was 
not open for the prosecution to invoke the aid of 
s. 33, Evidence Act, and that the Sessions Judge 
was right in refusing to admit the evidence adduced 
bythe maker of the horoscope in the lower Court. 


Govt. A. from an order of the Assistant 
Sessions Judge, Dacca. 

Messrs. D. N. Bhattacharjee and Anil 
Chandra Roy Chowdhury,for the Appellant. 

Messrs. A. K. Fazlal Huqand Abul Hos- 
sain, for the Respondents. 


Bartley, J.—This appéal by the Local 
Govenment is directed against the ac- 
quittal of two persons, Forhad and Ramis, 
who were tried before an Assistant Ses- 
sions Judge of Dacca and a jury, op 
charges framed under ss. 366 and 458, 
Indian Penal Code. ‘Che prosecution case 
in brief was that onthe night of occurrence 
these two accused and another man cut 
away the mat wallot the hut in which a 
girl called Bimala now said to be under 
16 years of age, was sleeping, carried off 
the girl and disappeared. A week later, 
accused Ramis was arrested in Dacca and 
the girl was discovered in a house there. 
The defence was in the main that the 
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girl who was more than 16 years of age 
was in love with accused Ramis aac left 
the house of her own accord. Tas jury 
unanimously found that ihe accused were 
not guilty of kidnapping. By a majoriry 
of 4 tol, they found them not guilty of 
abduction and bya majority of 3 to 2 not 
guilty under s. 458, Indian Penal Code. 
The Judge accepted the verdict. In order 
to appreciate the grounds of appeal framed 
inthe case, if is necessary to mention 
certain other facts appearing from the 
record. To prove thatthe girl was under 
16, the prosecution produced and proved 
certain registers and in the lower Court 
examined the man who had drawn up the 
horoscope of the girl. The registers were 
records of the vaccination and of the ino- 
culation of the girl, and the record of 
the date of her birth in a school register 
opened in 1931. The evidence is that 
these entries relate to a girl called Moha- 
maya, now said to be Bimala and that her 
age was given by her father at the time 
the entries were made, that is 13 or l4 
years after she was born. 

With regard to the horoscope the evidence 
is that it was drawn up by one Pundit 
Hari Deb Sharma, who was called as a 
witness in the Court of the Committing 
Magistrate and there said that he had 
prepared the horoscope. In the Sessions 
Court, however, this witness did not ap- 
pear though he had been summoned. 
The prosecution adduced evidence to show . 
thet he was absent from his home on 
September 7, when a telegram was sent 
to the local Police to produce him, and 
examined his son to show that he had left 
home before receipt of a summons to 
depose in the Court of Session. The 
Sessions trial began on September 4. 
The Public Prosecutor, when these facts 
came to light, applied, in the alternative, 
for an adjournment ofthe case to procure 
the attendance ofthe witnessor that his 
evidence inthe Committing Court should 
be admitted under s. 33, Evidence Act. 
The Court refused both applications. The 
grounds of appeal are that the Judge 
misdirected the jury by telling them that 
the documentary evidence as to the age 
of the girl, that isthe registers and horos- 
cope was merely corroborative and vanished 
if the oral testimony was disbelieved, 
Secondly, that he was wrong in refusing to 
admit the evidence of the witness Sharma 
before the Magistrate under s. 33, Evi- 
dence Act. Thirdly, that he should not 
have told them thatthe horoscope of the 
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‘he was not prepared to contest the 
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girl had not been proved though its we are decidedly of opinion that it wa 
maker, Sharma, was living. Fourthly, not open tothem to invoke the aid o 


that he was wrongin his direction that a 
confession by Ramis was pot evidence 
against the other accused. Lastly, that 
his charge was defective in substance. 
Before proceeding to consider these points 


in detail, itis necessary to note that the 
learned Deputy Legal Kemembrancer 
who argued the casefor the Crown ad- 


mitted with his characteristic fairness, that 
posi- 
tion that the jury were entitled on the 
evidence on record, to reject the circums- 
tantial storv now told regarding the cir- 
cumstances under which the girl left the 
house of her parenis. It was, however, 
urged before us with vigour that the girl 
was below 16, and that she had been taken 
or enticed from the lawful guardianship 
of her parents in circumstances which 
establiehed an offence under s. 366, Indian 
Penal Code. With regard to the regis- 
ters, the direction of the Judge was that 
the people who made these entries did 
not know the ages they recorded so that 
these documents would be no evidence at 
all unless somebody knowing the age 
gave it, in which case, they would corrobo- 
rate him if he spoke tothe age himself. It 
is contended on behalf ofthe Orown that 
this direction is wrong and that the jury 
should have been told that under a, 35, 
Evidence Act, these documents are subs- 
tantive evidence of the factum of age. 

Now whats. 35 lays down is that such 
entries when they state a fact in issue 
or relevant fact, are themselves relevant, 
that is are among the class of facts which 
the law allowsto be proved. Nothing is 
said about substantive evidence and when 
the learned Judge admitted the entries and 
put them before the jury we are not pre- 
pared to hold that his comment on their 
importance amounted in the present case 
toa serious misdirection. The weight to 
be attached to them was purely a question 
for the jury to deside. The next point 
taken is that the evidence of the witness 
Sharma should have been admitted under 
s. 33 ofthe Act. Itis not contended that 
this witness was dead or could not be found 
or was incapable of giving evidence or was 
kept out of the way by the opposite party. He 
had given evidence and had been sum- 
moned to attend the Sessions Court. That 
summons had not been served on him, 
though the prosecution did not discover 
the fact until the Sessions trial had gone 
on for some days. In such circumstances 


s. 33 of the Act and that the learned Judge 
was right in refusing to admit evidence 
given in the lower Court. | 

It follows that there was nothing incor- 
rect in his statement that the horoscope 
had not been proved. Next it is said that 
the Judge was wrong when he told the 
jury that a statement made by Ramis to 
a prosecution witness implicating himself 
and another accused was no evidence 
against his co-accused. f 

We are not prepared to accept this con- 
tention. The statement said to have been 
made was that he and some others “had 
brought the girls.” In view of the extreme 
vagueness of this statement and of the 
defence setup in the case, we are quite 
unable to hold that the direction given 
was a wrong direction of such a character 
as would tend to nullify the verdict. 
With regard to the charge in general, we 
have gone through it with care and are 
satisfied that it contains no material mis- 
direction or non-direction amounting to a 
mis-direction, which could warrant any 
interference with the verdict returned by 
the jury and accepted by the Judge. The 
evidence on all material issues was fully 
and fairly placed before the jury and as 
we have indicated above, we are entirely 
unable to hold that there is any error on 
a point of law which could have affected, 
or did affect the findings come to by the 
jury on the facts. In the result we hold 
that there has been no material mis-direc- 
tion or non-direction bythe Judge in this 
case which justifies any interference with 
the verdict of the jury. That verdict 
must accordingly be affirmed and the 
appeal dismissed. Itisin our view un- 
fortunate that an appeal against a una- 
nimous verdict of acquittalin a trial by 
jury should have to proceed upon grounds 
of a character so purely technical as those 
pressed before us in the present instance. 
The appeal is dismissed andthe accused 
discharged from their bail. 

Guha, J.—I agree. 


N. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT : 
Civil Revision Application No. 7-B of 1933 
October 9, 1934 
STAPLES, A. J. O. 
KISAN VITHOBA SALI—Derenpant 
~ APPLICANT 
VETSUS , 
SHRIRAM TUKARAM AND OTHERS 
— PLAINTIFES —- NON-APPLICANTS : 

Civil Procedure Code (Act V of 1908), s. 92— Trust 
denied by defendant—Suit for mere declaration—No 
further relief of possession—Maintainability of suit— 
Sanction under s. 92, if necessary—-Specific Relief Act 
(I of 1677), 8. 42, proviso. 

Where the defendant denies the trust, he cannot 
be held to be a trustee and must, therefore, be a 
trespasser ora third party. Against such a trespas- 
ser or third party a suit can be brought without 
sanction, Under s, 92, Oivil Procedure Code, it is 
presupposed that an express or constructive trust 
created for public purposes of a charitable or reli- 
gious nature exists, but where the nature or existence 
of sucha trust isin dispute, s. 92, Oivil Procedure 
Code, will not apply, anda suit for a declaration 
with regard tothe trust may be brought without any 
sanction. Abdur Rahim v, Mahomed Barkat Ali (1) 
Jamal-ud-din v. Mujtaba Rusain (2), Miran Bakhsh 
v. Allah Bakhsh (4) and Neti Rama Jagiah v, 
Venkatacharulu (5), relied on, P. C. Thevar v. V. 
Samban 13), dissented from. . 


0. Rev. App. from an order of the Sub- 
Judge, Second Class, Elichpur, dated Decem- 
ber 5, 1932. 

Mr. N.T. Mangalmurthi, for the Appli- 
cant. 

Mr. D. T. Mangalmurti, for the Non-Ap- 
plicant. h 

Order.- This application and Giwil 
Revision No. 8-B of 1933, between the same - 
parties, have been heard together, and this 
order will govern both, The non-applicants 
brought two suits against the applicant for 
a declaration that certain property con- 
stitutes a public trust. In each case the 
applicant raised preliminary objections, 
namely, that the suit was one under s. 92, 
Civil Procedure Code, and that the sanction 

. of the Advocate-General not having been 
obtained, the suit could not be brought, and 
that uuder s. 42, Specific Relief Act, a suit 
for a mere declaration would not lie because 
the non-applicants were entitled to sue for 
a consequential relief and had omitted to do 
so. The lower Court found both these 
contentions against the defendaunt-appli- 
cant, and he has now applied for revision. 

I am of opinion, however, that the order of 
the lower Court is correct for the simple 
reason that the applicant, whois in posses- 
sion of the alleged trust property, denies 
the trust, or rather denies ihat itis subject 
toa public trust, and that matter has to be 
decided, namely, whether the property is- 
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the subject of a trust ornot, until that 
matter is decided, the non-applicants will 
not be able to sue for any consequential 
relief or for any reliefs mentioned im 8. 92, 
(1), cls. (a) to (h), Civil Procedure Code. It 
may be noted that under s. 92, it is pre- 
supposed that an express or constructive 
trust created for public purposes of a 
charitable or religious nature exists, but 
where the nature or existence of such a 
trust is in dispute, s. 92 will not apply, and 
a suit for a declaration with regard to the 
trust may be brought without any sanction. 
In the present case non-applicant No. 6 
actually applied to the Collector, 
Amraoti, for sanction to bring a suit, but 
permission was refused. This is not very 
material, but it goes to show that the 
Collector did not consider the matter to be 
one within the provisions of s. 92, Civil Pro- 
cedure Code. 

Another reason for holding thats. 92, 
Civil Procedure Code, will not apply to the 
present caseis that, where the defendant, 
asin the present case, denies the trust, he . 
cannot be held to be a trustee and must 
therefore be a trespasser or a third party. 
Against such a trespasser or third party a 
suit can be brought without sanction, and I 
would, in this connection, refer to the decision 
of their Lordships of the Privy Council in 
Abdur Rahim v. Muhamm-d Barkat Alt 
(1) and also to an earlier decision in 
Jamaluddin v. Mujtaba Husain (2) which 
isan authority for the view stated above 
that, where the existence of a trust is in 
dispute s. 92 will not apply, and a suit fora 
declaration may be brought without sanc- 
tion. In the present case the non-applicants 
contend that the temple was built out of 
public funds and that the current expenses 
were also met by public subscription. 
These allegations are denied by the defen- 
dant-applicant, who asserts that the temple 
was built by Purushottam out of his own 
money and that he was the sole owner, and 
further thatheis the heir of Purushottam 
and entitled to possession of the temple in 
his own right. The applicant’s assertion is 
thus a clear denial of the trust, and, if his 
contention isnot accepted and it is found 
that the temple was built out of public 
money and that there is a trust, he can only 
be a trespasser, and as such, n suit for a 
declaration will lie against him without any 
sanction. 

(1) 108 Ind. Gas, 361; A IR 1928 PO 16,55LA 
96; 550 519;9 PLT 65; IL T 40 Cal. 19; 27 L 
W 339; 320 WN 482; 26 AT. J 464; 54 MLJ 
609; 30 Bom. LR 774; 48 O LJ 55 (P ON 

(2)25 A 631; A W N 1903, 120, 


‘me 
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The learned Counsel for the applicant 
laid great stress upon the decision of 
P.C. Thevar v. Samban (3), where no doubt 
it has been held that a suit brought for a 
bare declaration that .certain temples and 
lands constituted a public trust was barred 
by the proviso tos. 42, Specific Relief Act. 
With all due respect Iam unable to accept 


“that decision as‘correct, and I would further 


point out that it was probably made before 
the decision of their Lordships of the Privy 
Council in . Abdur- Rahim v. Muhammad 
Barkat Ali (1), referred to above, was made 
known to the Judges, as in the latter 
decision the scope of s. 92 (1) (h) has been 
clearly laid down and it has been held that 
the words ‘‘further or other relief” in cl. (h) 
must, on general principles of construction, 
be taken to mean relief of the same nature 
as cls. (a) to(g). The reasoning of the 
Judges of the Rangoon High Court there- 
fore with regard to s. 92 (1) (h) at page 189* 
would appear to be incorrect. 

The case relied on by the lower Court, 


. Miran Bakhsh v. Allah Bakhsh (4), is a clear 


authority for the view set forth above that, 
where there is a dispute about certain pro- 
perty being trust property, a suit can be 
brought for a declaration with regard to 
the property without a further relief of 
possession. I would also refer to the 
decision in Neti Rama Jogiah v. Ven- 
ka'acharulu (5), where it has been held that 
s. 42, Specific Relief Act, is no bar tothe 
maintainability of a-suit, which was main- 
tainable under s. 539, Civil Procedure Code, 
1832, and in which the plaintiffs only asked 
for removal of the trustee who was in posses- 


` sion and did not ask for possession. In the 


present suit it is true that s. 92, Civil Proce- 
dure Code corresponding to 8. 539 of the 
former Code, does not really apply for 
reasons stated above; but at the same time, 
ifthe plaintiffs in the present suit are 
successful in obtaining a declaration, they 
can then with the permission of the 
Advocate-General maintain a suit under 
s. 92 and claim any of the reliefs specified 
in cls. (a) to (h) of that section. Until 
however the fact of the trust’ being a public 
one is established, I would hold that a suit 
cannot be brought under. s. 92. In either 
case however I would hold that the proviso 
tos. 42, Specific Relief Act, will not apply, 
as in a case like the present one, the plaintiffs 

(3) 110 Ind. Cas, 595; A IR 1928 Rang, 143; 6 R. 


188, - - 
(4) 99 Ind. Cas, 756; A I R 1927 Lah. 360; 8 Lah. 


I 
(5) 26 M 450. 
*Page of 6 R.—|[Ed.] 
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are not able to seek any further relief than 
a mere declaration, whilstin a case under 
s. 92 they can only seek the reliefs mentioned 
in cls. (a) to (hk) of that section. Iam of 
opinion therefore that the order of the lower 
Court is correct and dismiss the applica- 
tions. Costs will be borne by the appli- 


cant. I fix Pleader’sfees at Rs. 25 in each 
CAEG. | 
D. Application dismissed. 





ALLAHABAD HIGH COURT 
Execution Second Appeal No. 1195 of 1933 
October 25, 1934 
Bennet, J. 

Babu SUKHDEO BEHARI LAL—Sorety— 

OBJECTOR— APPLICANT | 
VETSUS 
Firm RAMA NAND DWARKA DAS 
Taroveu Lala BHAWANI SHANKER 
— DECREE- HOLDER—OPPOSITE PARTY 

Pleadings— Decision on issues—Not raised in plead- 
ings—Whether operates as res judicata—Civil Proce- 
dure Code (Act V of 1908), s. 11. 

The Civil Procedure Code, requires that the 
pleadings of the parties either in an original or in 
an Appellate Court must bein writing. It does not 
contemplate that there should be oral pleadings 
except with the leave of the Court, which should be 
recorded on the order sheet. Hence the Court has no 
jurisdiction to decide anissue unless the issue is 
raised before it by pleadings. Consequently, the deci- 
sion onan issue not faised cannot operate | as res 
judicata in a subsequent suit 


Ex.S. A. from the decision of the Subordi- 
nate Judge, Mainpuri, dated August 22, 
1933. 


Mr. M. A. Aziz, for the Appellant. 

Messrs, N. P. Asthana and Jwala Prasad 
Bhargava, for the Respondent. 

Judgment.—This is an execution second 
appeal by a surety against whom the two 
lower Courts have given concurring 
decisions. The facts are that there was a 
decree obtained in suit No. 679 of 1928 by 
a certain firm against the Pioneer Mills, 
Bombay. There was an application for 
restoration and the Oourt required that 
sufficient security should be given by 
defendant for restoration ofthe suit. The 
appellant was Counsel for the defendant 
and he gave a surety bond to the 
extent of Rs. 999-8-0. This bond very 
clearly states that he stood surety tothe 
extent of Rs. 999-8-0. Learned Counsel for 
the respondent desires to interpret that 
bond to mean that. although the sum is 
mentioned, the surety undertook liability to 
the whole extent of the decree. I donot 
consider thatthe bond can be interpret- 
ed in that sense and to interpret it in 











498 


that- sense would in my opinion make it 
contradictory in its terms. The matter 
proceeded further and on # certain date 
the ‘surety applied to the Court for per- 
missicn to deposit Rs. 1,000. The decree- 
holder objected that this amount was 
insufficient. The Munsif before whom 
these proceedings took place held that the 
question of whether thé strety was liable 
for a larger amount than fs. 999-2-0 or not 
should be determined at a later stage. 
The surety took an appeal against this 
decision objecting to the decree being exe- 
cuted against him on the ground that the 
decree-holder has taken no steps to execute 
the decree against the original debtor. 
That wasthe only matter brought before 
the appellate Court by the grounds ofap- 
peal. The decree holder did not file any 
cross-objection and there is nothing on the 
record to show that any person brought 
the matter of the extent of the liability of 
. the surety before the Appellate Court. 
In my opinion the Appellate Conrt had no 
jurisdiction to decide that issue unless the 
issue was raised before it. The jesue 
might have been raised before it in the 
grounds of appeal, but it was not, or it 
might have been raised by an application 
in writing made to the Court by one of 
the parties, but it was not. Learned 
Counsel for the decree-holder -argues that 
the issue could have been properly brought 
before the Appellate Court by oral argu- 
ment of Counsel on behalf of the parties. 
1 donot consider that that is a procedure 
contemplated by the Oivil Procedure Code. 
In my opinion the Code requires thatthe 
pleadings of the parties either in an 
original or in an Appellate Court must 


be in writing. It does not con- 
template that there should be oral 
pleadings. Learned Counsel has referred 


to O. XLI, r. 2, which states that the ap- 
pellant shall not except 
Court urge or be heard in support of any 
ground of objection not set forth in the 
memorandum of appeal, and he suggests 
that leave was given. If such leave was 
given then there should have beena 
record on the order sheet or otherwise by 
the Appellate Court, but there is no such 
record. All that we have before us is the 
judgment of the Appellate Court. This 
judgment sets out that 

“the plaintiff sought to recover all the decree 
money from the surety appellant and the surety 
appellant opposes the plaintiff saying that he was 
able to pay Rs 999-80 and no more. The learned 
Mounsif diemissed the objection. lence this appeal.” 


The Appellate Court failed to notice the 
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grounds of appeal and . was apparently 
under the impression that all tke matters 
before the lower Court were again in 
issue in appeal. There lay the error of 
the Appellate Court as this was notso. The 
Appellate Court framed two issues, the first 
of which was, is the appellant liable to 
pay Rs. 999-8-() only or all the decree money 
it is grown to by’ this time? That is an 
issre which did not arise before the Ap- 
pellate Oourt as there is no pleading of 
this nature in the grounds of appeal or 
otherwise before that Court. I consider 
therefore, that the judgment ofthe Appel- 
late Court holding that the surety was 
liable to pay the whole of the decretal 
amount is a judgment which cannot 
operate as res juaicata because the issue 
was not before that Court. Under s, 11 
no Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties. The mutter was not in issue 
between the parties in that appeal and 
therefore, in my opinion the decison of the 
Appellate Court cannot operate as res 
judicata. This is the only ground on which 
the lower Court has proceeded. The 
lower appellate, Court in fact remarks: 

“Having regard to the terms of the bond this 
decision appears to be incorrect.” 

I consider also that this decision is 
incorrect that the terms of the bond impos- 
ed a liability on the surety to pay Rs. 999-8-0 
only and no more. Learned Counsel for 
the decree-holder argues that 
would not have accepted a surety fora 
less than the total amount, which was 
Rs. 1,239. A Court is not bound to require 
security for the whole amount, For these 
reasons I allow this appeal with costs 
throughout and I dismi:s the present 
application for execution against the 
surety with costs. I do not think that 
any case has Leen made out for a 
Letters Patent Appeal, so permission is 
refused. 

D. Application dismissed. 


OUDH CHIEF COURT 
Full Bench 
First Civil Appeal No. 24 cf 1933 
October 5, 1934 
Nanavotry, Tuouas AND Zta-uL-Hasan, JJ. 
Saiyid ABUZAR—PLAINTIFF— 
APPELLANT 
Versus 
Babu SHASHDHAR SINGH— DEFENDANT — 
RESPONDENT 
U, P. Land Revenue Act (III of 1901), s. 139— 


the Court. 


SNe 





ETE eT 





1935 
Union of twoniahals—Sale of a portion of one 
im execution of decree after union—Validity— 
Full Bench—Reference to—Question referred, central 
foundation of appellant's case— Question already decid- 
ed by Division Bench— Reference, if incompetent—Res 
judicata. ° 

9 mortgaged his interest in mahals K and I to 
ons G who obtained decrea for sale of the mort- 
gaged property. An application was filed by the 
decree-holder for execution of his degree by sale 
of both the mahals, treating both the mdhals as 
self-acquired. property of the judgment-debtor. 
The latter objected, and. the Subordinate Judge 
held that mah al K was ancestral property and mahal I 
was self-acquired property. Then the Assistant Record 
Officer ordered that mahal K and mahal” I should 
be combined into one and known as mahal 1 and-K Sale 
proceedinge in respect .of mahal { of 0-4-6 share 
which was self-acquired commenced, and the sale 
was confirmed: 

Held, that what was intended to be sold and 
actually sold was the area of 333 bighas 8 biswas and 
9 biswansis which was subsequently shown as 9 annas 
out of the 16 annas of the combined mahal, I 
and K andthe sale was not invalid because the said 


: mahal had ‘ceased to exist as such by reason of the 


order:of the Settlement Court amalgamating the 
said mahal with mahal K. [p. 502, col. 2.] 

_ Where the question referred to the Full Bench 
isthe central foundation upon which the appellant 
rests: his case, the reference is competent, even 
though tbe plea of the appellant embodied in 
the question referred had been answered by two 
Divisional Benches in favour of the respondent. 
Emperor v. Tika Ram (1), Haridas Majumdar v. 
Ghulam Mohiuddin Faruqi (2), distinguished. 


F. C. A. from the decree of the Subordi- 
ar ee Partabgarh, dated November 


Order of Reference to a Full Bench. . 


Srivastava, Actg. C. J. and Zia-ul- 
Hasan, J.—(August 2, 1934).—The main 
question which arises for deter- 
mination in this appeal is whether 
the sale of Mahal, Ibn-e-Hasan was invalid 
hy reason of the fact that the said Mahal 
had been amalgamated with Mahal Kashif 
Husain and the new Mahal named Mahal 
Kashif Husain and Ibn-e-Hasan had ceme 
into existence by order of the Settlement 
Court before the sale actually took place. 
The very same question was raised in an 
appeal decided by a Bench of this Court 
of which I was a member. The question 
was again raised though in a somewhat 
different form in another appeal heard by 
a Bench consisting of Sir Wazir Hasan, 
C.J. and Kisch, J. The learned Judges 
constituting the last mentioned Bench 
seem to have expressed some doubt about 
the correctness of the view taken by the 
Bench of which I was a member. Under 
the circumstances I think it will be best 
that the question be decided by a Full 
Bench. I accordingly refer the following 
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question for decision by a Full Bench 
of three Judges :— 

Is the sale of Mahal Ibn-e-Hasan 


invalid because the said mahal had ceased 
to exist as such by reason of the order 
of the Settlement Court amalgamating the 


- szid mahal with Mahal Kashif Husain ? 


Zia-ul-Hasan, J.—I concur. 

Messrs.. Ali Mohammad and 
Akmad, for the Appellant. 

Messrs. Radha Krishna and P. N. 
Chaudhri, for the Respondent. 

Judgmeni of the Full Bench. 

The, question referred tothe Null Bench 
for decision has been phrased as follows : — 

“Js the sale of Mahal Ibn-e-Hasan invalid because 
the said Mahal had ceased to exist as such by 
reason of the order of the Settlement Court amalgama- 
ting the said Mahal with Mahal Kashif Husain ? 

This question was raised in Execution 
of Decree Appeal No. 34 of 1930 decided 
on November, 12, 1930, by a Bench of this 
Court composed of the Hon'ble, the Acting 
Chief Judge and Pullan, J., and it was 
decided that the sale was not invalid 
because the property which the decree- 
holder had put to sale was identical with 
the property which formed the subject- 
matter of the mortgage and ofthe decree 
for sale passed on the basis of it, and 
that the objection raised by the judgment- 
debtor was only technical and that 
there was no substance in it, and it was, 
therefore, over-ruled and his appeal was 
dismissed with costs. 

A year later in another Execution of 
Decree Appeal No. 21 of 1931, the same 
question was raised, and the very same 
Counsel for the judgment-debtor argued the 
question before a Bench of this Court presid- 
ed over by the late Chief Judge, Sir Wazir 
Hasan and Kisch, J., and they were of 
opinion that there was considerable force 
in the arguments which were addressed 
to them at the hearing of the appeal in 
supportof the appellant’s objections against 
the sale, but they held that the matter 
was concluded by the judgment of a 
Bench of this Court in Execution of Decree 
Appeal No. 34 of 1930 decided on Novem- 
ber 12, 1930, and that the arguments 
advanced on behalf of the appellant were 
no longer open to him and they dismissed 
his appeal on October 1, 1931. 

Now, Saiyid Abu Zur, theson of Saiyid 
Kashif Husain, the appellant in the two 
appeals mentioned above, has filed a 
declaratory suit, in which the same 
question, is sought to be re-agitated on the 
ground that the Honourable Judges of this 
Court by their decision of October 1° 
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1931, for the first time made the plaintiff 
aware of the wrongful acts of the decree- 
holder defendant, and the Hon'ble the 
Acting Chief Judge has under the cir- 
cumsiances set forth above thought it best 
to refer this question for decision to a 
Full Bench, 

The facts necessary for the decision of 
the question referred to us aré.cbriefly es 
follows : — 

On March 8, 1912, Saiyid Kashif Husain 
mortgaged his interest in Mahal Kashif 
Husain and Mahal Ibn-e-Hasan in village 
Asthan, Tahsi] Kunda, in the District of 
Partabgarh, to Ganga Bakhsh Singh. On 
June, 17, 1920, Ganga Bakhsh Singh 
obtained a decree for sale of the mortgaged 
property. On January 20, 1923, an 
application was filed by the decree-holder 
for execution cf his decree by sale of 
both the mahals. In this application the 
decree-holder treated both mahals as self- 
acquired propertyof the judgment-debtor. 
The latter objected, and on Septem- 
ber, 22, 1923, the Subordinate Judge 
held that Mahal Kashif Husain was 
ancestral property and Mahal Ibn-e-Hasan 
was Self-acquired property. Then cn June 
1, 1925, the Assisiant Kecord Officer ordered 
that Mahal Kashif Husain and Mahal Ibn- 
e-Hasan should be combined into oneand 
known as Mahal Ibn-e-Hasan and Kashif 
Husain. On September 22, 1933, the Subord- 
inate Judgeof Paitabgarh recorded the state- 
ment of the decree-holder’s Pleader that as 
the 4-6 share in Mahal Ibn-e-Hasan was held 
to be self-acquired property and as annas 
3-6 share in Mahal Kashif Husain was 
held to be ancestral property, the self- 
acquired property should be put up for 
auction, and if the sale proceeds did not 
satisfy the decree-holder’s amount, then 
the ancestral property in Mahal Kashif 
Husain should be sold. Accordingly, sale 
proceedings in respect of Mahal Ibn-e-Hasan 
' commenced on May 20, 1926, and the sale 
officer concluded the sale on May 27, 
1926, and the sale was confirmed on 
August 7, 1926, by the the Subordinate 
Judge of Partabgarh (see Ex. A 31 at 
page 130 of part 3 of the paper book). 

It is in respect of this sale of Mahal 
Ibn-e-Hasan that the plaintiff seeks a 
declaration to the effect that proceeding 
of sale and delivery of possession be 
declared null and void as no fractional 
share, namely, 9-16th of the new Mahal 
could be sold on May 20, 1926, and that 
the plaintiffs interest was in no way 
affected, and that the possession of the 
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entire new Mahal remained in the “khas” 
possession of the plaintiff and his co- 
sharers. f 

The central contention of the plaintiff- 
appellant is that the sale of Mahal Ibn-e- 
Hasan was invalid by reason of the fact 
that the said Mahal had already been 
amalgamated with Mahal Kashif Husain, 
and tha tew Mahal, yclept Mahal Ibn-e- 
Hosan and Kashif Husain, had core into 
existence by orcer of the Settlement Court 
before the sale in question of May 20, 
1926, had taken place. The soundness or 
otherwise of this contention has been 
referred tu the decision of the Full Bench 
in the reference before us. 

The learned Counsel for the defendant 
bas raised a preliminary objection that 
this reference is incompetent and at best 
unnecessary, andreliance is placed upon the 
rulings reporied in Emperor v. Tika Ram 
(1), and Haridas Majumdar. v. .Golam 
Mahiuddin Faruqi (2). It is contended 
before us by the learned Counsel for the 
respondent that the plea of the plaintiff- 
appellant embodied in the question referred 
to the Full Bench is no longer a live issue 
but has beenanswered by two Divisional 
Benches of this Court in favour of _ the 
decree-holder and that any answer given 
by the Full Bench tothe question referred 
to it would be mere obiter dictum. 

In our opinion there is no force at all 
in this preliminary objection. ‘The rulings 
cited by the learned. Counsel for the 
respondent in support of his contention 
are entirely irrelevant and wholly inap- 
plicable to the facts and circumstances 
of the present case. It cannot be said 
in the present case as was said in the 
Tull Bench ruling of the Calcutta High 
Court relied upon by the learned Counsel 
for the respondent that the question referred 
to the Full Bench did not arise. The 
question referred to us in the present 
case is the central foundation, upon which 
the plaintiff-appellant rests his.case. The 
Full Bench ruling of the Allahabad High 
Court cited before us was a criminal case 
in which upon the facts admitted by 
Crown the accused was clearly entitled 
to an acquittal, yet, nevertheless the 
Government Advocate wanted the Full 
Bench to consider the correctness or 
otherwise of two rulings cited before 
it and the Full Bench declined to 


(1) J11 Ind. Cas, 670: 26 A L J 1201; 29 OrLJd 
910: A I R 1928 All. 6&0; 10 A I Or R 390(F. B. 

(2) 100 Ind. Oas. £89; A I R{1927 Oal. 256; 53 O 
955 (F. B.} ° 





yoke 








1935 


do so. We fail to see in what way 
the ratio decidendi laid down in these 
two Full Bench rulings could be made 
applicable to the reference before us. It is 
true that if the present plaintiff were bound 
by the decision of the Bench in Execution 
of Decree Appeal No. 34 of 1930 decided on 
November 12, 1930, then clearly the refer- 
ence before us would be incompetent but 
the defendant has not raised that conten- 
tion and cannot possibly raise it. We ac- 
cordingly overrule the preliminary objec- 
tion. f - 
We have heard the arguments of the 
learned Counsel for the plaintiff-appellant 
at great length. He has strenuously con- 
tended that after the union of the two 
mahals the identity of the two mahals had 
been lost and if was not possibleto predi- 
cate of any particular plot that it belonged 
to Mahal Ibn-e-Hasan orto Mahal Kashif 
Husain. He also argued that by the union 
of the two mahalsinto one the proprietor 
of each of the original mahals became 
joint owner of the entire area of the new 
combined Mahal [bn e-Hasan and Kashif 
Husain, and in support of this extraordinary 
proposition of his he relied upon the pro- 
visions of Chap. VII of the Land Revenue 
Act JIL of 1901 relating to the partition 
and union of mahals. 

This was the main contention urged 
before us by the learned Counsel for the 
plaintiff-appellant, but in our opinion there 
is absolutely no substance or truth in this 
argument on behalf ofthe appellant. The 
contention that after the union of the two 
mahals the proprietors of these two mahals 
became joint owners of the land in the 
combined mahal deliberately seeks to ap- 
ply the idea of joint liability for the pai- 
ment of the land revenue of the new 
combined mahal to the fact of ownership 
in the Jand of the proprietors of the joint 
mahal. Section 139 of the Land Revenue 
Act (III of 19801) permits the Collector 
at his discretion to form two or:more revenue- 
paying mahalsinto one, if the single pro- 
prietor of these two or more mahals applies 
to the Collector for that purpose. Such 
an application to the Colléctor is made 
merely for the convenience of the single 
proprietor and is granted with the sole 
object of securing the convenience of the 
revenue colleciing authorities. Section 139 
of the Land Revenue Act nowhere lays 
down that by the union of thetwo or more 
mahals a change in the rights of ownership 
of the proprietor or proprietors of the 
original mghals-takes place, Such & pro- 
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position is unthinkable, and it has only 
been advanced before us because the exi- 
gencies of this case and the needs of the 
appellant constrain him to resort to such 
an absurd contention, We have no hesita- 
tion in rejecting it as frivolous and as 
based upon no valid ground. 

Two days after the close of the argu- 
ments before usin Court the learned Coun- 
sel for the plaintiff-appellant invited the 
attention of one of us to a ruling re- 
ported in Asghar Husain v. Sardar 
Husain (3) and pointed out that the Bench 
in that case had held that after-the union 
of the mahals the whole of the owners of 
the four mahals formed members of one 
village community. This raling in no way 
advances the contention of the learned 
Counsel for the plaintiff-appellant that the 
owners of the joint mahal become joint 
owners of all the property in that mahal, 
although originally each of them held in 
sole ownership the lands in his own particu- 
lar mahal. In this very ruling cited by the 
learned Counsel for the appellant it has 
been held that a mahal is merely an area 
of land for which a separate engagement 
of revenue is taken, and we fail to see how 
by union or combination of mahals the 
separate liability for payment of the reve- 
nue of the original owners of the different 
mahals, which had been combined into 
one, resulted in the joint ownership of all 
the co-sharers in the property in the 
mahal. 

The sale certificate Ex. A-60 at p. 185 
of part 3 of the paper book clearly shows 
that- what was purchased by the auction 
purchaser wes an area of 333 Bighas8- 
biswas and 9 biswansis and the identity of 
these plots aggregating 333) bighas and 
odd was not merged because the lia- 
bility to pay the land revenue in respect 
of that area was made joint with the 
liability for payment of land revenue in 
respect of the remaining 261 bighas and 
odd, which originally constituted Mahal 
Kashif Husain. It is not Mahal Ibn-e- 
Hasan that was really sold, although the 
sale certificate at one place inaccurately 
describes itin that way, but what was pur- 
chased by the auction purchaser and what 
was intended to be sold and actually sold 
to him wasthe area of 333 bighas of land, 
which had been mortgaged to him under 
his mortgage deed. The slight misdescrip- 
tion of the property sold in the sale certi- 
ficate has neither misled anybody nor caus- 


(3) 112 Ind, Cas. 408;5 Q W N 947; AIR 1923 
Oudh 501 =. 
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ed prejudice to anybody. It has only fur- 
nished the ingenious judgment-debtor and 
his son witha handle to delay the execu- 
tion proceedings and to frustrate, if possi- 
ble, the decree-holder’s enjoyment of the 
fruit of his victory, so that execution of 
decree proceedings which started in Janu- 
ary 1923 stillremain pending up tc now, to 
the delight of the judgment-debtor and 
the discomfiture of the decree-holder. 

It has been argued on behalf of the ap- 
pellant that paper entries could not make 
the sale valid. here is no substance in 
this contention. The sale certificate and 
the dakhal dehani or the actual delivery 
of possession to the auction purchaser are 
not mere paper transactions. The identity 
of the plots belonging to Mahal Ibn-e- 
Hasan on the spot on which delivery of 
possession had been madeto the auction 
purchaser is not lost because the liability 
for the payment of land revenue in respect 
of that mahal is merged with the liability 
to pay theland revenue in respect of Mahal 
Kashif Hasain. By the union of there two 
mahals the owner of Mahal Ibn-e-Hasan 
does not automatically become the owner of 
land in Mahal Kashif Husain. We need 
not further labour this point because it is 
self-evident. 

One further subsidiary contention urged 
on behalf of the plaintiff-appellant by his 
learned Counsel was that the sale was in- 
valid because sanction was granted by 
Government after the sale had taken place, 
and the subsequent sanction obtained 
from Government could not validate the 
sale. In this connection reliance was 
placed upon a ruling in Muhammad 
Ahmad v. Prag Narain (4) in which 
it was held thatthe sanction given after 
the sale had taken place was not suffi- 
cient. There is also to our mind no force 
in this contention, In the ruling re- 
ported in Muhammad Ahmad v. Prag 
Narain (4) the whole property was sold 
in one block, whereas in respect of the 
property which was sold in 1926 in the 
present case, there was no sanction of 
Government necessary because it was self- 
acquired property. 

We may also mention in this connection 
that following the delivery of possession 
to the auction purchaser mutation of names 
was also affected in his favour, and he was 
shown as owner of 333 bighas A biswas and 
9 biswansis with a revenue of Rs. 5183-9-0 
and this was subsequently shown as nine 
annas otit of the sixteen annas of the com- 

(4) 11 Ind, Oas, 346; 14 O 0115, 
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bined Mahal Ibn-e-Hasan Kashif Husain, 
and Mir Kashif Husain was shown as 
owner of the remaining seven annas out 
of the sixteen annasof the combined mahal 
Ibne Hasan Kashif Husain. 

We have now discussed all. the argu- 
ments advanced before us by the learned 
Counsel for the plaintiff-appellant. Far 
from finding any considerable force in the 
arguments advanced by him, we are of 
opinion that his contentions are purely 
technical and have no substance in them 
for the simple reason that the property 
sold under the sale certificate was identi- 
cal with the property, which formed the 
subject-matter of the mortgage and the 
decree for sale passed on the basis of it, 
and was, moreover, clearly identifiable and 
had not lost its identity by reason of the 
union of the two mahals into one. 

Our answer to the question referred to 
us is that the sale of the land included in 
the original Mahal Ibn-e-Hasan is not ren- 
dered invalid by reason of the order of 
the Settlement Court amalgamating the 
said mahal with Mahal Kashif Husain ; 

Srivastava and Zia-ul-Hasan, JJ.— 
November 27, 1984.—The only question 
which required decision in this appeal 
was whether the sale of Mahal Ibn-e-Hasan 
was invalid because the said mahal had ceas- 
ed to exist as such by reason of the order of: 
the Settlement Court amalgamating the said 
mahal with Mahal Kashif Husain. We refer- 
red this question for decision by a Full 
Bench. The Full Bench has held that what 
was intended to te sold and actually sold 
was the area of 333 bighas, 8 biswas and 
9 biswansis which was subsequently shown 
28 9 ani:.sont of the 16annas of the com- 
bined Mahal Ibn e-Hasan and Kashif Husain. 
Accordingly the answer given by the Full 
Bench to the question referred by us was 
that the sale was not invalid. 

The result, therefore, is that the appeal 
must fail. Itisaccordingly dismissed with 
costs. 

D Appeal dismissed. 


e—a 


- ALLAHABAD HIGH COURT 
Second Civi] Appeal No. 1096 of 1933 
October 26, 1934 
` Sucatman, O. J, AND GANGA Nata, J. 
VISHWANATH PRASAD PATHAK 
—PLaINTIFF—APPELLANT 
Y. versus ; 
PARKASH CHANDRA AND ANOTHER 
. © — DERENDANTS— RESPONDENTS | 
Hindi Law—Debts—Immoral debts — Father's 
debt found tō be tainted with illegality—Son's 
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share, if can be attached—Liability of father's 
interest to be attached in execution of decree passed 
against him—Second appeal—Finding as to immoral 
nature of debt—Whether binding. 

Where a Hindu father and son are members of 
a joint family and the father’s debts are found 
to have been borrowed for an. immoral purpose 
and hence tainted with illegality, the son is not 
bound to pay the debt, but the father cannot 
repudiate his liability to pay the amount he has 
borrowed and there is no baragainst the attachment 
of the father's interest in the joint property in 
execution of the decree which has been obtained 
against him, while the son's share must be free 
from attachment. 

A finding that the debt borrowed by a Hindu 
father was tainted with immorality must be 
accepted in second appeal. : 


S. CO. A. from the decision of the District 
Judge, Mainpuri, dated September 4, 
1933. - 

Messrs. P. L., Banerji and Panna Lal, 
forthe Appellant. i 

Messrs. K. N. Katju and M. L. Chaturvedi, 
for the Respondents. 


Judgment.—Thisis a plaintiff's appeal 
arising out of a suit for a declaration 
that the property which has been attached 
in execution of the respondents’ decree is 
liable to be attached and sold in execu- 
tion of that decree. The plaintiff holds a 


money decree s#gainst the contesting 
defendant's father. The Court below has 
found that the property is joint and 


ancestral and that the debt borrowed by 
the defendant's father hal been borrowed 
for an immoral purpose, and was, therefore 
It ‘is, therefore, 
quite clear that the son is in no way 
bound to pay such a debt. At the same 
time it is equally clear that the father 
cannot repudiate his liability to pay the 
amount which he borrowed. Both the 
father and the son are alive. In these 
circumstances there appears to be nc 
bar against the attachment of the father's 
interest inthe joint property in execution 
of the decree which has been obtained 
against him. On the other hand, the 
defendant's share must be. free from 
attachment. The first Court decreed: the 
whole suit, but the Appellate Court has 
dismissed the whole claim. 

It seems to us thatthe finding of the 
lower Appellate Court that the debt 
borrowed by the contesting defendant's 
father was tainted with immorality must 
be accepted in second appeal. But the 
lower Appellate Oourt should not have 
dismissed the whole’claim because the 
plaintiff-decree-holder was certainly 
entitled to attach the father's interest, 


HAR PRASAD w, KAPURT:IALA ESTATE 


503 
whatever that may be in the joint property 
and to hive it sold. We accordingly 
allow this appeal in part and modifying 
the decree of the lower Appellate Court 
decree the plaintiff's claim with a declara- 
tion that he is entitled to attach and 
sell the undivided interest of the father, 
Amar Nathin this joint property and 
dismiss the claim as regards any other 
remaining interest. We direct thet the 
parties should bear their own costs in 
all Courts. 

Appeal partly allowed. 





OUDH CHIEF COURT 
Civil Revision Application No. 10 of 1933 

November 14, 1934 

Nanavotty AND Zts-uL-Hasan, Jd. 

HAR PRASAD—App Lioant 
versus , 
Tas KAPURTHALA ESTATE AND OTHERS 

— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s. 115, 
O. VII, r, 11—Appeal—Dismissal for non-payment of 
deficiency of court-fee within time allowed—Appel- 
lant not aware of order asking him to make good 
deficiency, until dismissal of appeal—Court, if acts 
illegally and with material irregularity—Revision— 
Maintainadility. . 

Where the appellant is not aware at any time 
before hisappeal is dismissed, that he has been 
asked to make good any deficiency in court-fee, the 
Court isnot justified in rejecting his appeal for 
non-payment of court-fee within the time allowed by 
it. Where the Courtsummarily rejects the appeal 
for non-payment of court-fee without giving any real 
opportunity to the appellant to make good the 
deficiency, it acts illegally and with material irregu- 
larity in the exercise of its jurisdiction and the High 
Gourt will entertain an application in revision under 
8,115, Civil Procedure Code. Jai Singh Gir v Sita 
Ram Singh (|) aod Adit Prasad Singh v. Ram 
Harakh Ahir .(3), relied on. ek 

O. R. App. against the order of the District 
Judge, Gonda, datel November 7, 1932. 

Mr. H. K. Ghosh, for the Applicant. 

Messrs. Siraj Hasan and K. N. Tandon, 


for the Opposite Parties. 


Judgment.—This is an application for 
revision of an order of the learned District 
Judge of Gonda diamine the appli- 
cation of the applicant, Har Prasad to set 
aside the order, dated July 9, 1932, and 
rejecting the appeal of the applicant for 
want of a deficiency of Rs. 0-4-0 in the 
court-fee stamp affixe 1 to the memorandum 
of appeal. j 

The facts out of whica this application 
for revision arises are briefly as follows: — 

The Kapurthala estate got an ex parte 
decree on November 6, 1929, for arrears of 
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rent against Har Prasad from the Court of 
the Assistant Collector of Bahraich, and in 
execution of that decree groves and 
houses in village Tendwa Alpi Misr belong- 
ing to the judgment-debtor were attached. 
On January 30, 1932, the attached property 
was sold for Rs. 900 and purchased by 
Ram Asre, Gur Prasad and Sarju, opposite 
parties Nos. 2, 3 and 4. On March 31, 
1932, the sale was set aside by the Assist- 
ant Collector on the objection of the judg- 
ment-debtor on the ground that no sale 
proclamation had been issued. According- 
ly, a fresh proclamation had to be issued, 
and on April 16, 1932, the property was 
again sold for Rs. 900 and purchased by 
the same three men, Ram Asre, Gur Prasad 
and Sarju. On April 29, 1932, the judg- 
ment-debtor filed objections.to the second 
sale on the ground that the proclamation 
was only posted in the village on April 16, 
1932, whereas 30 clear days were required 
under O. XXI, r. 68 of the Code of Civil 
Procedure, before the sale could be held. 
After issue of proclamation on May 10, 
1932, these objections were summarily re- 
jected by the Assistant Collector on the 
ground that these objections ought to have 
been taken before the sale took place. An 
appeal against the order of the Assistant 
Collector was filed on June 22, 1932, to the 
District Judge of Gonda under O. XLIIL, 
T. 1 (j) of the Code of Civil Procedure. On 
this memorandum of appeal the applicant 
Har Prasad, affixed a court-fee liable of 
0-12-0. The Munsarim of the District Jul ge’s 
Court reported that there was a deficiency of 
court-fee tothe extent of Re. 1-4-0 and the 
appellant should be asked to make good the 
deficiency. The District Judge thereupon 
ordered on June 23, 1932, that the appel- 
lant should make good the deficiency in 
court-fee within 10 days. On July 8, 1932, 
the Office of the District Judge reported 
that the appellant had not made good the 
deficiency in the court-fee although Counsel 
for the appellant: had been’ directed to do 
so. On the following day, July 9, 1932, the 
District Judge of Gonda passed the fol- 
lowing order:— 

“Appeal rejected for non-payment 
within the time allowed.” 

About a month later, on August 8, 1932, 
the applicant appellant, Har Prasad, filed 
an application under O. XLVII, r 1, read 
-with s.° 151 of the Code of Civil Procedure 
stating that although his Vakil had sent a 
post-card directing him to make good the 
deficiency in court-fee, he never received 
the post card and never got any informa- 


of court-fee 
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tion that he had been called upon to make 
good the deficiency in court-fee and that 
he was seriously ill and could not personally 
come tothe Court to learn what had 
happened to his appeal. The applicant, 
therefore, prayed that his fault may be 
concerned and the order rejecting hie ap- 
peal be set aside and his appeal be restored 
to its original number and justice be done 
to him. This application was supported 
by an affidavit solemnly varified by the 
applicant, Har Prasad, before the Munsarim 
of the District Judge’s Court on August 10, 
1932. On November 7, 1932, the learned 
District Judge of Gonda dismissed this 
application of the applicant appellant Har 
Prasad as incompetent under s..151 of the 
Code of Civil Procedure, and as disclosing 
no svfficient cause if O. XLVII, r. 1, Oivil 
Procedure Code, were to be applied. 
Against this order of the learned District 
Judge of Gonda, Har Prasad Has filed this 
application for revision under s. 115 of the 
Code of Civil Procedure. l 

We have heard the learned Counsel for 
the applicant as well as the learned Counsel 
for the Kapurthala Estate and for Ram 
Asre, Gur rasad and Sarju.. In Ja 
Singh Gir v. Sita Ram Singh (1) it was 
held by two learned Judges of the Allah- 
abad High Court that an Appellate Court 
has no right to reject an appeal on the 
ground that. it was insufficiently stamped 
and it further held that where the Appellate 
Court has not exercised its discretion as re- 
gards granting time to make up the deficien- 
cy in court-fees and rejected the memoran- 
dum of appeal the High Court had power, 
toset aside the order of rejection. In the 
preseni case, itis clear from the narrative 
of the facts of the case set forth above that 
the applicant never knew that he had been 
ordered to make good the alleged defi- 
ciency in court-fee stamp within 10 days. 
Information tothe Counsel was in this 
case not tentamount to information to the, 
appellant himself because we have on the 
record the sworn affidavit of the applicant 
appellant, Har Prasad, that the post card 
which his lawyer sent to him never reached 
him at all and there is no counter affidavit 
filed by the opposite party. In Deoraj v 
Kunj Behari (") it was held by two learned 
Judges of this Court that where the Appel- 
late Court decided that the. appellant was 
liable to make good the deficiency in court 

(1) 74 Ind, Oas. 757; AI R 1923 All, 349; 21 A L, 
7 14 Ind, Cas. 420;6 OW N1105; A IR 1920 
Ondh 104; Ind. Rul. (1930) Oudh 928; 5 Luck, 
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fee and the appellant was not in a posi- 
tion to make the deficiency good at once, 
the Appellate Court ought to have allowed 
the appellant reasonable time within which 
to make good the deficiency in court-fee 
before dismissing his appeal under O. VII, 
r. 11, cl. (c) of the Code of Civil Procedure. 
This ruling has been relied upon by the learn- 
ed District Judge of Gonda, but in our opin- 
ion, the facts of the present case did not jus- 
tify the lower Appellate Court in rejecting 
the appeal for non-payment of the court-fee 
within the time allowed by that Court for 
the simple reason that appellant was 
never aware, at any time before his appeal 
was dismissed, that he had been asked to 
make good any deficiency in court fee. In 
short, in our opinion, there was no wilful 
disobedience of the Court's order on the 
part of the applicant appellant, Har Prasad 
so as to justify, the District Judge of 
Gonda in rejecting -the appeal for non- 
payment of the alleged deficiency in court 
fee demanded from the appellant In Adit 
Prasad Singh v Ram Harakh Ahir (3), it 
was held that the plaintiff had the right to 
ask the trial Court to set aside its decree 
and to restore the case whether the applica- 
tion be deemed to be one under ss, 151, 144, 
148 or 147 of the Code of Civil Procedure, 
orunder O. XLVII, r. 1, Civil Procedure 
Code. : 
` In our opinion, the present application 
under s. 115 ofthe Code of Civil Procedure 
is entertainable on the ground that the 
learned District Judge acted in the exer- 
cise of his jurisdiction illegally and with 
material irregularity inasmuch as without 
giving any real opportunity to the applicant 
to make good the alleged deficiency in court- 
fee he summarily rejected the appeal of the 
applicant for non-payment of the court-fee. 
We, therefore, allow this application for 
revision, set aside the orders of the learned 
District. Judge dated July 9, 1932, and 


November 7, 1932, and restore the appeal’ 


of the applicant, Har Prasad, to its origi- 
nal number in the register of appeal and 
direct that the appeal be disposed of ac- 
cording to law, The applicant, in any 
case, will get his costs of this revision. 
Other costs will abide the result, 

Neo w Application allowed. 

(3) 91 Ind. Cas, 213; 4 Pat. It0; (1923) Pat. 147; A 
IK 1925 Pat. 435. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 523 of 1933 
October 24, 193+ 
BENNET AND Baapal, JJ. 
Musammat NARAINI KUER— 
APPLICANT 
versus 
TAIRPAL—Oppostre Party 

Civil Procedure Code {Act V of 1908), s. 151— 
Inherent powers of Court to intervene and supersede 
reference to arbitration—Nature of—Two of the 
arbitrators related to one party—Whether vitiates 
integrity of tribunal — Arbitration— Reference — 
Supersession. 

A Court has an inherent jurisdiction to intervene 
and supersede an arbitration if the case falls under 
s.151 of the Civil Procedure Oode, viz , where such an 
order is necessary for the ends of justice or to prevent 
the abuseof the process of the Court. Where the 
Court finds that on account of relationship between 
two of the arbitrators and oneof the parties, the 
arbitrators are prejudiced against the opposite party, 
the Court hasinherent powers to supersede the 
arbitration even when the award has not been sub- 
mitted, as it is necessary forthe purpose ofa just 
decision that a tribunal should be impartial The 
fact that two members out of three members 
forming the tribunal are more closely connected with 
one party isa fact which would vitiate the integrity 
and impartiality of the tribunal. Bholanath v. 
Raghunath Das-Mithan Lal (1), followed. 


C. R. App. against an order of the Subordi- 
nate Judge of Mainpuri, dated October 12, 
1933. 


Mr. L. M. Roy, for the Applicant. 
Mr. N. C. Vaish, for the Opposite Party. 


. Judgment.—This is an application in 
Civil Revision by one Musammat Naraini 
Kuer against an order of the learned Sub- 
ordinate Judge of Mainpuri revoking a 
reference to arbitration. There was acivil 
suitin his Court No. 8 of 1933. Musammat 
Naraini Kuer v. Thirpal, and there was 
anothersuit No. 417 of 1933, Thirpal v. 
Somraj. Somraj is the nephew of the deceas- 
ed husband of Musammat Naraini. The 
parties made an application jointly to the 
Court on July 18, 1933 stating that they 
were closely reiated to each other and that 
they desired arbitration of three arbitra- 
tors Chhajju Rem, the arbitrator of 
Musammat Naraini, Jagram, the arbitrator 
of Thirpal, and Bohra Panna Lal, said to 
be the umpire of the parties. Accordingly 
the Court made a reference to arbitra- 
tion. On September 4, 1933, an application 
was made on behalf of Thirpal to the 
effect that when the other case No. 417 of 
1933 was being heard by the arbitrator the 
arbitrator abused the petitioner Thirpal 
and turned him out of the room and did 
not take his evidence, that the arbitrators 
were acting in collusion with Musammat 
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Naraini Kuer and Somraj, and the applica- 
tion asked that the arbitration should be 
superseded in case No.8 of 1933. The 
learned Subordinate Judge made an 
enquiry into the matter and he finds that 
Thirpal was unaware of the relationship 
between Panna Lal, the umpire, and 
Somraj, the nephew of the husband of 
Musammat Naraini. He also finds that on 
account of this relationship the arbitrators 
are prejudiced against Thirpal defendant. 
It appears to us that this conclusion is 
correct and that the three arbitrators two 
of whom are connecied with Musammat 
Naraini, are not a tribunal which is likely 
to decide justly between the parties. 
Learned Counsel argues that the parties 
are related. That however does not appear 
to affect the situation. 

The next argument which was put before 
usis that the lower Court had no power to 
supersede an arbitration once a reference 
has been made on the agreement of the 
parties and that the powers of the lower 
Court are confined to the second schedule 
which deals with the power of the Court 
when the award is submitted. In the 
present case no award has yet been sub- 
mitted. The lower Court has not stated 
under which section it acted, but appar- 
ently the action has been taken under s. 151, 
Civil Procedure Code. The question is 
whether that section covers an order such 
as the present superseding a reference to 
arbitration. The section states that the 
Court has inherent power to make such 
orders as may be necessary for the ends of 
justice or to prevent abuse of the process 
of the Court. If appears to us that it is 
necessary for the purpose of a just decision 
that a tribunal should be impartial. The 
fact that two members out of three members 
forming the tribunal are more closely con- 
nected with one party is a fact which 
would vitiate the integrity and impartiality 
of the tribunal. Learned Counsel pointed 
out that in such arbitration cazes as deal 
with partitions it is common to have the 
members of the family making the parti- 
tion. ‘That however is aclass of case where 
knowledge ofthe family property is desir- 
able. The present cases are not of that 
nature. The case of Musammat Naraini is 
for rendition of accounts between her and 
Thirpal alleged to te her karinda. Ia 
Bholanath v. Raghunath Das-Mithan Lal 
(1)a Bench ofthis Court had a similar 

(1) 122 Ind. Gas. 685; A I R 1929 All 743; (1929) 
ans J 918; Ind, Rul. (1980) All. 285; 31 A 
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question before it whether a Court had 
power under s. 151, Civil Procedure Code, 
to supersede a reference to arbitration, 
and it was held that a Court had such 
power. On page 744, column 2 it is stated: 
Tt may, however, be said in favour’ of the 
respondent that there is an inherent 
jurisdiction in a Court to intervene and 
supersede ths arbitration if the case fell 
under s. 151 of the Code, viz., where such 
an order is necessary for the ends of 
justice or to prevent the abuse of the 
process of the Court. We agree with that 


dictum and we consider that the lower . 


Court had power to act under s. 151, Civil 
Procedure Code. The circumstances of this 
case in our opinion bring the matter-within 
that section. Accordingly we dismiss this 
application with costs. 

Application dismissed. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 58 
of 1933 

November 20, 1934 
SRIVASTAVA AND Nanavorrty, JJ. 
Babu JUGAL KISHORE— 
DEOREE-HOLDER— ÅPPELLANT 
versus 


Pandit SATYA NARAIN 
SHUKLA— Jupeuent-Deptor 
RESPONDENT 

Execution —Executing Court, if can go behind 
terms of decree—Civil Procedure Code (Act V of 
1908), O. XXI, rr. 21,37, 49—Procedure under r, 37 
—Decree providing for personal liability also— 
Sufficient cause preventing the judgment-debtor 
from being able to pay decree amount—When made 
out—Discretion under r. 40-When can be exer- 
cised, 

A Court executing a decree must take the decree 
as it stands and cannot go behind it except in 
cases where the Court passing the decree had no 
jurisdiction to pass it, and the decree is a mere 
nullity or incapable of execution. Where the terms 
of a compromise between the parties in accordance 
with which decree is passed, was not embodied 
in any written application aud the two versions of 
it as contained in the judgment of the Court and 
in the order-sheet are clearly at variance with each 
other, but the terms of thedecree are clear, unless 
the decree is corrected by the Court which passed 
it, the execntion Court cannot go behind it. Ram 
Narain v. Sura: Narain (1), followed, 

It does no; follow from O. XXI, r. 21, O. P. O., that 
the Court is bound to enforce execution by arrest 
of the judgment-debtor in every case un ier r, 37. 
The Court may instead of issuing a warrant for 
arrest of the judgment-debtor issue a notice calling 
upon himto show cause why he should not be com- 
mitted to the civil prison. When the judgment- 
debtor appears in pursuance of notice the‘ Court 
has” a discretion to disallow the application for 
arrest on any ofthe grounds specified in r, 40 of 
O. XXI. Although it is not -necessary that the 
decree-holder must proceed againgt the property of 


eed 
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the judgment-debtor, yet when the judgment-debtor 
is the owner of property of large value and the 
decree shows that the parties contemplated at the time 
ofthe compromise that the decree-holder would 
enforce payment of the decreeby sale of the prop- 
erties specified in the compromise and the Court is 
satisfied that there was sufficient cause preventing 
the judgment-debtor from being able to pay the amount 
of the decree within the meaning of r. 40, of 
O. XXI ofthe Code of Civil Procedure and the 
decree-holderhas not made out any of the grounds 
contained in cls. (a) to(e) of sub-r. 2 ofr. 4C, there is 
a proper case in which the Court in the exercise 
of its discretion under r. 40 of O XXI, should 
refuse to enforce execution by arrest of the judgment- 
debtor. , ; 

Ex, D.A. against the order of the Subordi- 
nate Judge, Unao, dated August 11, 1933. 

Messrs. Radha Krishna and Narain Lal, 
for the Appellant, 

Mr. Ghulam Hasan, for the Respondent. 


Judgment.—This is an execution of dec- 
ree appeal by the decree-holder. It 
arises out of a decree passed by the First 
Additional District Judge of Cawnpore 
which was transferred for execulion to the 
Court of the Subordinate Judge of 
Unao. 

The factscf the caseare briefly these. 
The plaintiff decree-holder brought a suit 
against the respondent and his brothers on 
the basis of a hundi. At the date of hear- 
ing the respondent was absent and the case 
proceeded ex parte against him. The 
plaintif and two of the respondent’s 
brothers who were present made a state- 
ment tothe Court that they had entered 
into a compromise. The terms of the com- 
premise . were verbally stated to the Court 
and were embodied by thelearned Ad- 
ditional District Judge in his judgment. 
A record of those terms was also made by 
the Reader of the Court in vernacular in the 
crder-sheet. The operative part of the 
judgment was that a decree was ta be 
framed in terms of the compromise against 
all the defendants. The decree which was 
prepared in pursuance of the judgment re- 
produced the terms of the compromise as 
noted in the vernacular order-sheet. With- 
in two and a half months of the passing of 
the decree, the decree-holder made an ap- 
plication for execution by arrest of the 
respondent. The learned Subordinate 
Judge of Unao issued a notice to the res- 
pondent to show cause why he should not 
be committed tothe civil prison. Theres- 
pondent appeared and made an application 
pleading inter alia that under the terms of 
the compromise the decretal amount was to 
be-realised. from certain properties men- 
tioned in the compromise and that the 
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dectee could not be executed against him 
personally. Healso set up several other 
grounds explaining his inability to pay the 
amount of the decree. The learned Subordi- 
nate Judge was ofopinionthat the Reader 
had misapprehended the purport of the com- 
promise andhad not accurately recorded it 
in the order-sheet. He held that the terms of 
the compromise as incorporated in the 
judgment of the Court were more reliable, 
Relying upon the provisions of the compro- 
mise as embodied in the judgment of the 
learned Additional District Judge, he decid- 
ed that the decree-holder was not entitled to 
obtain execution by arrest of the judg- 
ment-debtor. He accordingly dismissed the 
application. 

It has been contended before us that the 
terms of the decree being perfectly clear 
and definite, the learned Subordinate Judge 
as an executing Court had no authority to 
go behind the decree. The argument pro- 
ceeded that as the decree expressly makes 
the respondent personally liable, the 
Subordinate Judge was wrong in refusing 
to issue a warrant - of arrest against the 
judgment-debtorrespondent. The law as 
regards this matter has been settled by the 
Full Bench decision of this Court in Ram 
Narain v. Suraj Narain (1) where it was 
held that a Court executing a decree must 
take the decree as it stands and cannot go 
behind it exceptin cases where the Court 
passing the decree had no jurisdiction to 
pass it, and the decree isa mere nullity or 
incapable of execution. In the present case 
it is unfortunate that the terms of the com- 
promise were not embodied in any written 
application and the two versions of it as 
contained in the judgment of the Court and 
inthe order-sheet are clearly at variance 
with each other. However, the terms of the 
decree are quite clear, and unless the dec- 
ree is corrected by the Court which passed 
it, it was not open to the learned Subordi- 
nate Judge to go behind it. As the decree 
stands it makes the respondent personally 
liable and as such the decree-holder is en- 
titled to executeit by the arrest of the 
judgment-debtor. 


Next the question arises whether it is 
a proper case in which the Court should 
enforce execution by arrest of the judgment- 
debtor. Reliance has been placed on 
behalf of the appellant on tne decision of 
a Bench ofthe Lahore High Court im 
Hargobind Kishen Chand v. Hakim Singh 


(1) 147 Ind. Cae. 1209; 11 OW N 169; A I R1934 
Oudh 75; 6 R O 368, 
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& Co. (2). In this case it was held that 
although in execution Court has discretion 
to refuse execution against the person and 
property simultaneously yet it has no 
authority to refuse execution against the 
person of the judgment-debtor on the 
ground that the decree-holder must, in the 
first instance, proceed against the property 
of the judgment-debtor. In our opinion this 
decision cannot help the appellant. Under 
O. XXI,r 30 the decree-holder has the 
right to execute a decree for payment of 
money either by the detention in the civil 
prison of the judgment-debtoror by attach- 
ment andsaleofthe property or by both. 
Rule 21 ofthis order provides that the 
Court may in its discretion refuse execution 
atthe same time against the person and 
property of the judgment-debtor. It does 
not follow from this that the Court is “bound 
to enforce execution by arrest of the 
judgment-debtor in every case. Rule 37 of 
the sameorder provides that when such 
an application is made, the Court may 
instead of issuing a warrant fcr arrest of the 
judgment-debtor issue a notice calling upon 
him to show cause why he should not be 
commilted”to the civil prison. When the 
judgment-debtor appears in pursuance of 
notice the Court has a discretion to disallow 
the application for arrest on any of the 
grounds specified in r. 40 of the said order. 
It is true thatthis rule does not provide 
that the decree-holder must in the first 
instance proceed against the property of 
the judgment-debtor, but the application 
made by the judgment-debtor to the 
Subordinate Judge is not confined to this 
ground. One of the grounds stated in the 
application is that the times are very bad 
and there is great difficulty in realising 
money from tenants or in raising money on 
the security of zamindari property. It is 
not denied that the respondent is the 
owner of property of considerable value. 
He is also a practising lawyer. The 
decree also shows that it was in 
contemplation of the parties at the time 
of the compromise that the decree-holder 


would enforce payment ofthe decree 
by sale of the properties specified 
inthe compromise. We think in these 


circumstances there was sufficient cause 
preventing the judgment-debtor from being 
able to pay the amount of tbe decree 
within the meaning ofr. 40 of O. XXI of the 
Code of Civil Procedure. The decree- 
holder has not made out any of the 


Y 93 Ind, Cas, 54;6 L 548; A IR1926 Lah. 
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grounds contained in cl. (a) to (e) of sub-r. 2 
of r. 40. We think, therefore, that this is 
a proper case in which the Court in the 
exercise of its discretion under r. 40 of 
O. XXI, should refuse to enforce execution 
by arrest ofthe judgment-debtor. We 
must, therefore, uphold the order ofthe 
lower Court on this ground. 


The result is that the appeal fails and is. 


dismissed with costs. 
N. ; Appeal dismissed, 


ALLAHABAD HIGH COURT 

Oivil Revision Application No. 540 

of 1933 
October 23, 1934 

BENNETT, J. 

MIZAJILAL - DEFENDANT — J upaMENT- 
DEBTOR - APPLICANT 
versus 

Seth LACHHMI NARAIN—P aIstirr 

—DEOKRE-HOLDER—OPPOSITE Party 

Civil Procedure Code (Act V of 1998), s. N— 
Execution—Dismissal of application for default of 
appearance of applicant—Whether operates as res 
judicata to subsequent application to same effect by 
same person —Res judicata, when operates, 

Jn execution proceedings where an application is 
dismissed in default of the appearance of the ap- 
plicant, that order does not operate as res judicata 
against a subsequent application to the same effect 
bythe same applicant. The rule of res judicata 
applies to subsequent proceedings in the same suit 
only when the point has been raised and decided. 
Raghukul Tilak v Pitam Singh (1), followed. 

C. R. App. against the decree of the 
Subordinate Judge, Farrukhabad, dated 
December 22, 1932, 

Mr. M. L. Chaturvedi, for the Applicant. 

Judgment.—This is an application in 
civil revision in which the only point press- 
ed is that an objection of a judgment-debtor 
in execution proceedings which had been 
dismissed for default does not operate as 
res judicata against the judgment-debtor to 
prevent him from making the same objec- 
tion again. The facts are that there was a 
Small Cause Court decree passed by the 
Court of Lakhimpur which was transferred 
for execution to the Court of the Munsif of 
Farrukhabad on the regular side. In the 
Lakhimpur Court on January 16, 1930, 
the judgment-debtor made an objection 
that he wis prepared to fix a pump in the 


plaintiff's house before the period 
fixed had expired and that the 
decree-holder refused to allow him io 


carry out this portion of the decree. The 
objection was dismissed by default. The 
same objection was made by the judgment- 
debtor on August 13, 1930, in the 


i 
` 


| 
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Court of tbe Munsif at Farrukhatad, The 
Courts bare gone into the merits of this 
objection .and have held that the objection 
is correct.-but the lower Appellate Court 
has held that the objection is barred by the 
principle of res judicata. 

Learned Counsel for the judgment-debtor 
applicant: relies on a ruling which is 
Lakshmi Anant v. Ravji Bhikaji (1). In 
that cage it was held where an application 
is dismissed in default of the appearance 
of the applicant that order does not operate 
as res judicata against a subsequent ap- 
plication to the same effect by the same 
applicant.” This was also in execution pro- 
ceedings. : The case is very similar to the 
present cese. There is also an unreported 
ruling of a Bench of this Court in F. A. 
No. 534 of:1926, Raghukul Tilak v. Pitam 
Singh decided. on April x, 1930. It was 
held that the rule of res judicata applies to 
subsequent proceedings in the same suit 
only when the point has been raised and 
decided. Following these rulings, as there 
has bcen no decision on the merits of the 


-point, the -rule of res judicata does not 


apply, and accordingly I allow this civil 
revision ‘ard allow the objection of the 
judgment-debtor and dismiss the applica- 
tion of the plaintiff for execution with 
costs in all: Courts. 

The stay. order is discharged. 


Revision allowed. 


N. 
(1) 718 Ind. Cas. 700; A 1 R 1929 Bom. 217, 


; CALCUTTA HIGH COURT 
Civil Rules Nos. 1184 to 1186 of 1933 
February 138, 1934 
Marig, J. 
JATINDRA KUMAR CHAKRAVARTY— 
AVLOTION-PURCHASER— PETITIONER 
| versus 
CHANDRA KUMAR ROY AND OTHERS 
. — OPPOHITE PARTIES 

Bengal Tenancy Act (VIII of 1885), ss. £6-F and 
144 (3 —Application under s. 26-F—Where to be 
made— Application and challans by landlord— Challans 
passed next day—Application, if in order. 

The holdings situated in the jurisdiction of one 
Court were sold by another in execution of a money 
decree : 

Held, thatan application on behalf of the landlord 
for exercise of his right of pre-emption under s. 26-F, 
Bengal Tenancy Act, would lie in the former, Court by 
virtue of s. 144 (3), that is the Court where a suit 
for porséssion of the tenure holding would lie. 

Aleng with his application under s, 26-F,a land- 
lord produced challans in triplicate and was ready 
with his money, The challans were passed on the 
next day: 

Held, that the application was in order as the land- 
Jord died all that he had to do under the law. 
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Messrs Atul Chandra Gupta, Apurba 
Charan Mukherji and Manmatha Nath Das 
Gupta, for the Petitioner. 

Messrs. Brojo Lal Chakravarti, Romsh 
Chandra Sen, Birendra Kumar De, Nami 
Gopal Das and Romaprosad Mukherji, for 
the Opposite Parties. 

Judgment.—These three Rules are 
directed. against three orders made by the 
Munsif of Nabinagar in the District of 
Tippera by which three applications made 
on behalf of the landlords for the exercise 
of their right of pre-emption under s. 26-F, 
Bengal Tenancy Act, were granted. The 
three holdings in connection with which the 
applications were made were all within 
the Nabinagar Munsifi. The holdings 
however had been sold by the Munsif, First 
Court, Brahmanberia, in execution of a 
decree for money exceeding Rs. 1,000. 
When fhe applications unders. 26-F were 
filed before the Munsif of Nabinagar the 
landlords were ready with the mcney that 
was required by law to be deposited 
along with challans in triplicate. For 
some reason or other the challans could 
not be passed on that date but were passed 
on the next working day. When the ap- 
plications were considered there was opposi- 
tion coming from the side of the auction- 
purchasers and the applications were re- 
sisted on two grounds. The two grounds 
were: (1) that the! Nabinagar Munsif had 
no jurisdiction to entertain the applications 
and (2) that in view of the provisions of 
s. 26-F, sub-s. 2, the learned Munsif ought 
to have dismissed the applications then 
and there in view of the fact that no 
deposit had at that time been actually 
made. Both these points were negatived 
by the Munsif and the learned Munsif as 
I have observed at the outset granted 
all the three applications of the landlords. 
It is against these orders granting the ap- 
plications that the present Rules are 
directed. 

The two points which were taken in the 
Court below were also taken before me. 
I am clearly of opinion that there is not 
much substance in either of them. On 
behalf of the petitioner it was contended 
that the word “Court” mentioned in 
s. 26-F is the Court referred toin 8. 26-F, 
Bengal Tenancy Act. Thereis, however, no 
authority for this view of the matter. 
On the other hand, the provisions of s. 144, 
sub-s. 8, Bengal Tenancy Act, seems to 
me tobe clear on the point. Under that 
section applications like those in the pre- 
sent case have to be made 








510 


“to the Oourt which would have jurisdiction to 
entertain suits for possession of the tenure or hold- 
ing iE connection with which the applications are 
made; 
that is to say, to the Court to whicha 
suit for the possession of the tenure or 
holding in question would lie. Asstated 
before all the three holdings were within 
the jurisdiction of the Nabinagar Munsifi 
and none of them was of a value exceeding 
Rs. 1,000. That being so, and remember- 
ing the provisions of s. 15, Civil Procedure 
Code, the Court of the Nabinagar Munsif 
was, in my opinion, the proper Court to 
entertain the applications in the present 
case. If the sales had been held by the 
Munsif, First Court, Brahmanberia, it was 
apparently because the Muneif, First Court, 
Brahmanberia, was an officer having special 
powers to try suits up to the limit of 
Rs. 2,000 and the decree in execution of 
which the sales have taken place was 
for an amount of money exceeding 
Rs. 1,000. 

The second point was, as I have said 
before, that the learned Munsif in view 
of the provisions of s. 26-F,  sub-s. 2, 
Bengal Tenancy Act, ought to have dis- 
missed all the three applications when 
the money that was required to be deposit- 
ed had not been actually deposited. It 
appears, however, that along with their 
applications the landlords produced chal- 
‘lang in triplicate and were ready with the 
money that was required under the 
provisions of this Act. The landlords in 
the circumstances did all that they had 
under the law to doand if they did all 
that they had to do towards making a 
deposit what they actually did onthe date 
when the applications were filed was in 
my judgment a deposit that was contem- 
plated by the law to have been made by 
the applicants. It is to be remembered 
inthis connection that thess applications 
were made long before the last date for 
making them. It isto be remembered also 
that the learned Munsif after registering 
the applications permitted the money to 
be deposited which was nothing more than 
an office procedure for .passing the chal- 
lans. As I have observed at the outset, there 
is no real substance in either of the two 
points which were urged before meon 
behalf of the petitioners. I would therefore, 
discharge all the three Rules with costs, 
the hearing fee being assessed at one 
gold mohur in Rule No. 1184 and one 
gold mohur for the other two Rules. 

D. Rules discharged. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 82 

of 1934 Rt 
October 30, 1934 
BENNET, J. Ki 
HARDEO RAM—DEFENDANT—ÅPPLICANT 


VETSUS 
Firma GIRDHAR LAL KANHAYIA LAL 
PLAINTIFF -—OPPOSITE PARTY 

Partnership Act (IX of 1932), s. 69—Joint Hindu 
Jamily business—Whether comes under s. 69—Verifi- 
cation of plaint by father alone as manager—Sufficiency 
—Hindu Law —-Decree—Proportionale costs awardéd 
in judgment — Total costs entered in  deeree— 


Revision —Civil Procedure Code (Act V of 1908), s. 115, 


0. XXX, 7.1 (2) ; 
The members of a Hindu undivided family carry- 
ing on a family business as such are not partners in 
such business. A father and son forminga joint 
Hindu family do not come under s. 69, Partnership 


Act, and as the father and son form a joint Hindu ` 


family a Hindu father as managercan act on. behalf 
of the family by signing and verifying a plaint., ' 


Where the claim is reduced and proportionate costs . 


awarded in the judgment but total costs are entered 
in the decree, the High Court in revision will order 
the decree to be corrected. E 


O. R. App. 
Judge of Small Cause Court, Muhammad- 
abad Gohna, dated December 19, 1933. | 

Mr. A. P. Pande, for the Applicant. ° 

Judgment.-—This is a Civil Revision 
by a defendant against a Small Cause 
Court decree. The suit was on account books 
for a debt. 


of the suit af 2 per cent, per mensem. The 
first point taken is that s. 69 of the Indian 
Parnership Act applied to the plaintiff firm 
and the suit was not maintainable. This 
section makes it necessary fora firm to be 
registered before it can sue. Section 5 of 
of the Act states that the relation of part- 


. nership arises from a contract and not 


from status and in particular the members 
ofa Hindu undivided family carrying on 
a family business as such are not partners 
in such business. The plaintiffs are father 
and son forming a joint Hindu family and 
therefore they do not come under s. 69 of 
the Indian Partnership Act. Learned 
Counsel desired to take a further point 
not in his memorandum of revision- to the 
effect that under O. XXX, r. 1 (2) the 
plaint on behalf ofthe firm could not be 
verified by one member only. This par- 
ticular plaint has been signed and verified 
by the father alone. But as the father 
and son form a joint Hindu family, a Hindu 


father as manager can act on behalf of the | 


family by signing and verifying a plaint. 
The next point which was taken was in 
regard to whether the decree was in ac- 


against the decision of the 


The claim was for Rs. 100. 
principal and Rs. 36 interest up to the date - 


Mana 
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cordance with the judgment. The judg- 
ment states: 

“Decreed with proportionate costs for R». 109 
usual pendente lite and future interest". 

In regard to iņterest, the third issue was: 
“Was ‘any interest stipulated? and the 
finding was “Plaintiff has given up inter- 
est’. Therefore the claim was reduced 
from Rs. 186 to Rs. 100. Proportionate 
ecsts should have been awarded, but the 
cosis entered in the decree are Rs. 21. 
That is'shown to be the total cosis incur- 
red in the suit for the plaint, the vakalatna- 
ma, the fee for Vakil and notice, Accord- 
ingly 1 allow the revision on this part and 
direct that instead of Rs. 21 the decree 
shall be corrected to grant only 100/136 


‘share of this Rs, 21. Some further argu- 
.ment was made in regard to pendente lite 


‘interest, but that point was not taken in 
the grounds of revision. 

The revision, therefore, is, allowed in part 
with costs proportionate to success and 
failure to the parties. 

N. i Revision allowed. 


ALLAHABAD HIGH COURT 

Execution Second Civil Appeal No. 847 

aa ~of 1933 
October 30, 1934 
f Benner, J. 
HABIBUL RAZZAQ, JUDGMENT-DEBTOR— 
; APPLICANT - 
: _ versus 
SHIAM BAHADUR—Dzorzr-notper— 
; OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), 8. 60 (1) (c)— 
Agriculturist, meaning of— Cultivation of land by hired 
labourers by person having different occupation— 
Whether makes him an agriculturist. 

The term agriculturist in e. 60(1)(c), Civil Pro- 
cedure Code, refers to an occupation and aman is 
an agriculturist who engages in the cultivation 
of land, that is, who ploughs land, sows the crop 
and attends to it. The cultivation of land by hired 
labourers by a person who has a different occupa- 
tion does. -not constitute that person an agricul- 
turist. 

Ex. S. C. A, from the decision of the Dis- 
trict Judge of Budaun, dated May 2, 1933. 

Mr. Mushtaq Ahmad, for the Applicant. 

Judgment.—This is a second appeal by 
a judgment-debtor who claims exemption 
of the house in- which he resided from 
attachment and sale in execution of a 
simple money decree. The exemption is 
claimed on the ground that he is an agri- 
culturist under s. 60 (1) (c). I understand 
that an agriculturist refers to an occupa- 
tion and that a man is an agriculturist 


who engages in the cultivation of land, that 
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is, who ploughs land, sows the crop and 
attends to it. The appellant admittedly 
does not cultivate land himself by his own 
efforts. His occupation is that of a mukhtar- 
i-am. As part of his pay he receives from 
his master some land free of rentin a 
village which is 16 or 17 kos from his resi- 
dential house in the town of Budaun. This 
land is cultivated by labourers hired by 
the appellant. 1 do not consider that the 
cultivation of land by hired labourers by 
a person who has a different occupation 
constitutes that person’ an agriculturist. 
Accordingly I dismiss this second appeal 
with costs. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 110 of 1933 
May 1, 1934 
(J0STELLO AND Lost. WILLIAMS, JJ. 
MIHIRENDRA KISHORE DUTT anD 
OTHERS — APPELLANTS 


versus 
BRAHMANBARIA LOAN Co, Lrp. 
AND ANOTHER—RESPONDENTS 

Companies Act (VII of 1913), s. 153—Scheme of 
arrangement between company and ereditors— Court, 
when can suo motu impose condition or modifica- 
tion, 

It is usual for thescheme to contain a provision 
empowering some one, be he a liquidator or some 
other officer of the company, to assent to any such 
modification asthe Court may think fit to impose. 
In the absence of any such person it is not open to 
the Court suo motu to impose on the creditor any 
condition which will operate by way of modification 
of the scheme especially in the absence of the con- 
sent of the persons who have entered into the arrange- 
ment. Dawson v. Hormasji (1) and In re Canning 
Jarrah Timber Co. Ltd, (2), referred to. i 


A. from original order of Ameer 
Ali, J., dated August 22, 1933. 

Mr. W. W. K. Page, for the Appellants. 

Mr. S, N. Banerjee, N. C. Chatterjee 
and S. K. Dutt, for the Respondents. 

Mr. S. B. Dutt, for the Comilla Union 


Bank. 


Costello, J.—This is an appeal from an 
order made by Ameer Ali, J., on August 22, 
1933. By that order he gave sanction to a 
scheme of arrangement put forward by the 
Brahmanberia Loan Co., Ltd. which scheme 
of arrangement had been arrived at 
between the company and a body of 
creditors ofthat company at a meeting held 
on June 25, 1933, which had been convened 
under an order of this Court, made on 
May 9, 1933 under the provisions of sub- 
s. (1), s.153, Companies Act. That sub- 
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section provides: 

“Where a compromise or arrangement is proposed 
between a company and itscreditors or any class of 
them, or between the company and its members or 
any class of them, the Court may, on the applica- 
tion in a summary wayof the company or of any 
creditor or member of the company or, in the case 
of a company being wound up, of the liquidator, 
order a meeting of the creditors or class of creditors, 
or of the members of the company or class of 
members, as the case may be, tobe called, held and 
conducted in such a manner as the Court directs.” | 

The section then proceeds to provide in 
sub.s. (2): 

“Tf a majority in number representing three- 
fourths in value of the creditors or class of creditors, 
or members or class of members, as the case may be, 
present either in person or by proxy at the meeting, 
agree to any compromise or arrangemeni, the compro- 
mise or arrangement shall, if sanctioned by the Court, 
be binding on all the creditors or the class of creditors, 
or on all the members, or class of members, as the 
case may be,and also on the company, or, in the 
case of a company in the course of being wound 
up, on the liquidator and contributories of the 
company.” 

In the present instance the company with 
which we are concerned, are not in the 
course of being wound up and consequently 
there is no liquidator. It appears from the 
petition on which the present proceedings 
were founded, that the company became 
very much involved financially and it was 
obviously desirable that some arrangement 
should be arrived at between the company 
and a very considerable number of its cre- 
ditors, The petition is dated July 5, 1933 and 
it sets out in effect the history of the company 
and certain of its operations, and indicates 
how it came about that there was neces- 
sity for an arrangement between the 
company and its creditors. The scheme 
as passed in the meeting of June 25, 1933 

-was not exactly the scheme which had 
originally been proposed. Certain alterations 
were made and it was the scheme as 
ultimately settled, which came before the 
Court for sanction. The scheme was 
opposed by certain creditors including the 
present appellant Mihirendra Kishore 
Dutt and certain of his relatives. 


The matter came before Ameer Ali, J. 
on August 14, 1933 and on that occasion 
the company was represented by Counsel 
and the opposing creditors were repre- 
sented and there was also represented a 
secured creditor, the Comilla Union Bank. 
Tt appears that the matter was discussed 
pefore the learned Judge, and, in the 
result, he thought fit to refuse the ap- 
plication for the sanction of the scheme. 
The order made was in these terms: 
“Application refused. Mr. Sen’s client 


IMIHTRHNDRA KISHORE DUTT v. BRAHMANBARIA LOAN 00, LÈD. 


15810 
will add costs to claim.” Thatis to say, 
the opposing creditors were to be allowed 
to bear costs which they already had 
against the company. It appears that the 
learned Judge must have been in some 
doubt, to say the least of it, as to the 
propriety of the order which he made on 
August 14, because four days later he 
gave a direction that the matter was to 
appear in his List “next Tuesday, " that 
is to say, on August 22. On that day, 
the learned Judge made the order which 
is now complained of. That order isin 
these terms: 

“Scheme sanctioned, subject to a time limit - of 
twelve years and intended to operate vis-a-vis the 
the class of creditors as the depositors, which is to . 
include any persons who filed suits on their deposits, 
provided there is no security and execution’ not 
having been completed by sale. Mr. Sen's clients’ 


costs of the application to be added to his claim. 
Mr, Dutt’s client will get his costs of this application.” 


Mr. Dutt’s client was a secured creditor, 
the Comilla Union Bank. It is to be seen, 
therefore, that the learned Judge not only 
changed his mind with regard to the 
question whether the scheme should be 
sanctioned in any circumstances whatever, 
but gave sanction with the addition of a 
condition and a modification which' is 
entirely outside the arrangement arrived 
at between the company and its creditors 
at the meeting of June 25th. The appeal 
has been brought on the basis that it was 
not competent for the learned Judge of 
his own motion to impose any condition 
of the kind, and that indeed it was not 
competent for him to impose any sort of 
modification at all. Mr. Page started his 
argument by quoting a passage in Palmer's 
Company Precedents, Fourteenth edition, 
Part I which appears at p. 1236. That 
passage is in these words: 

“The scheme of arrangement usually contains a 
clause empowering the company or its liquidator 
to assent to any modifications or conditions approved 
or imposed by the Court, and the. clause is some- 


times qualified, e. g., by adding the words “and by 
the trustees for the debenture holders.” 
The paragraph then continues thus: 

“Jn the absence of. any such clause, it is more 
than doubtful whether the Court ‘can sanction a 
modified scheme or impose conditions which must 
operate by way of modification.” : ; 


Mr. Page has pointed out to us that it 
is usual for the scheme to contain a pro- 
vision empowering some one, be he a 
liquidator or some other officer of the 
company, to assent to any such modifi- 
cation as the Court may think fit to im- 
pose. Mr. Page has argued, and we think 
-rightly, that in the absence of any such 
person it is not open to the Court suo 
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motu to impose on the applicant any 


. condition. which will operate by way of 


“sought to rely 


$: 


‘should be 


modification of the scheme. Mr. Banerjee 
upon a decision of the 
Rangoon High Courtin Dawson v. Hormasji, 
(1). Mr. Banerjee was disposed to argue 
that that case is an authority for saying 
that the Court, when asked to sanction 
a scheme under s. 193, has power to 
impose, at any rate, some minor modifi- 
cations, or some comparatively unimportant 
term as a condition for the grant of ‘sanc- 
tion. We find, however, at p. 449* of the 
report, that the Chief Justice of Burma 
says with regard to the duty of the Court 
when asked to grant sanction under s. 153: 

‘Jt is certainly not the function of the Court to 
substitute its own scheme for the scheme presented 
to it for sanction, and if the Gourt is of opinion 
that unless some radical amendment is effected, or 
the scheme is fundamentally altered, it ought not 
to be sanctioned, it is the duty of the QOourt to 
reject the same.” 


In this particular instance, the Court 
thought fit to suggest some alteration with 
regard to the interest which has to be 
paid, and so made that alteration to the 
conditions in the scheme which was before 
him. But we find in the -preceding para- 
graph that the liquidator of the company 
with whom the matter was concerned, 
petitioned the Court- to sanction the scheme 
“with such modifications, if any, which 
the Court might think right to impose:” 
That fact providesa key, if I may call it, 
to the answer to the contention put forward 
by Mr. Banerjee, because | find that the 
form which is usual in cases of this kind 
is to be found at p. 1251 of Palmer's Com- 
pany Precedents, the volume to which 1 
have already referred. It contains a clause 
in these terms: 

:." The directors may give effect to any modification 
‘of the scheme which the Court may approve or 


impose as a condition of giving its sanction to this 
scheme,” 


In the present instance, there was before 


the: Court no one who was empowered 


to assent to a modification of the scheme, 
either on behalf of the company or on 
behalf of the creditors, and it had ap- 
parently’ never been in the contemplation 
of any of the parties to the arrangement 
that the question might arise as to the 
Court thinking it desirable that there 
some conditions attached 
to the granting ‘of the sanction or some 
modification of the scheme. Those who 
were responsible for putting forward the 


(1) 140 Ind. Cas. 133; ALR1932 Rang. 154; 10 R 
438: Ind. Rul, (1932) Rang. 209. 


*Page of 10 R.—{Ed_] 
153 —65 & 66 
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petition to the Court, did not include in 
it any such provision as that to which I 
have just referred as being, generally 
speaking, a part of the common form 
which is used in cases of this kind. I 
have no doubt that the law is that in the 
absence of any such provision and certainly 
in the absence of any consent on the part 
of the persons who have entered into the 
arrangement, it is not open to the Court 
to impose conditions or modifications of 
its own. That view of the matter seems 
to be supported by the case in In re Canning 
Jarrah Timber Co., Ltd. (2). In that case 
there was a petition for the sanction of 
the Court, to a scheme of arrangement 
for reconstructing the company. The 
scheme provided for the formation of a 
new company and the substitution for the 
existing debenture liability of a different 
debenture liability of the new company. 
When the matter came before the Court 
in the first instance, Cozens-Hardy, J. 
refused to sanction the arrangement, and 
in so doing, he said with regard to a part 
of the scheme : 

“That is an arrangement which, as at present 


advised, I think illegal and improper on the part 
of the liquidator, and I certainly cannot sanction it,” 

The matter went to the Court of Appeal 
and in the course of the argument 
there, the Master of the Rolls said this : 

“TE the liquidator is willing to undertake to pay 
the unsecured creditors in full and not to act 
upon the underwriting agreements, we will hear the 
respondent.” De as gin 

Thereupon the liquidator indicated that 
he was ready to assent to what was asked of 
him. In giving judgment of the Court the 
Master of the Rolls said: 

“With the modifications which have been dis- 
cussed and which are now assented to by the 
liquidator I think we may sanction the proposed 
scheme." 


In my opinion, it is clear from that 
case that the Court was only in a position 
to sanction the scheme with the modification, 
because there was some one present in 
Court, who was empowered to assent to 
the alteration which the Court thought 
desirable should be made. I am of opinion 
that in the present instance in the absence 
of assent of any of the parties, especially 
on the part of the creditors who were 
unrepresented in Court, the learned Judge 
was wrong in giving sanction to the 
modification shown in the order made on 
August 22, 1933. This appeal is, therefore, 
allowed andthe order of August 22, 1933, 
is set aside. The appellants will get 


(2) (1900) 1 Oh, 708; 69 L J Oh. 416; 7 Manson 439; 
82 L T 409, 
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costs against the Bramanberia Loan Oo., 
Ltd. .The costs of the Comilla Union 
Bank will be added to their claim. 
Lort-Williams, J.—I agree. 
D> Appeal allowed. 


__., LAHORE HIGH COURT 
Criminal Revision Petition No, 178 of 1934 
March 9, 1934 
SHADI LaL, C. J. 

. MUHAMMAD DIN--Coxvicr— 
PETITIONER 
versus 
| EMPEROR—RESPONDENT . 

Penal Code (Act XLV of 1860}, s. 171!—Offence 
under-—Magisirate in whose Court accused has failed 
to appear—Whether can try the case—Criminal Pro- 
cedure Code (Act V of 1898), ss, 195, 487, 480, 
485. ; 

An offence under s. 174, Penal Code, is covered by 
s8. 195, Criminal Procedure Code, and as the excep- 
tions provided in ss. 480 and 485 donot apply to it, 
a Magistrate in whose Court the accused has failed 
to appear cannot try it, The prohibition is absolute 
and the consent or otherwise of the accused is im- 
material Deo Saran Tewari v. Emperor (1), refer- 


red to. 

Case’ reported by the Sessions 
Judge, Ferozepore, with his No. 121-J, 
dated February 3, 1934. 

Bi Facts.—The accused, Muhammad Din, 
wasa P. W, in acase Crown v. Rahmat, 
under s. 302, Indian Penal Code, which was 
being. enquired into for commitment by 
Mr. Teal. He was served on September 7, 
to attend his Court on October 3, but he 
did not attend on that day and put in 
appearance the next day onthe 4th. The Ma- 
“gistrate then drew up proceedings against 
him. under s. 174, Indian Penal Code, and 
after recording his statement that he did 
not want to have his case heard by another 
‘Magistrate, imposed the above fines on him 
‘disbelieving his explanation that he could 
“not come on the 3rd ashe was attending 
to his daughter, who wasill, and forgot that 
"he had received any summons for attend- 
ance in his Court on the 3rd. 

It is clearly provided in s, 487, Criminal 
Procedure Code, that except as provided in 
ss. 480 and 485, no Judge of a Criminal 
Court or Magistrate other than a Judge of 
a High Court shall try any person for any 
- offence referred to in s, 195 when such 
offence is committed before himself, or in 
contempt of his authority, or is brought 
under his notice, assuch-Judge or Magis- 
trate in the course of a judicial proceeding. 
Now an offence under s. 174; Indian Penal 

Code, is covered by s. 195 and as the 


‘exceptions provided in ss. 480 and 485 do 
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not apply toit, Mr. Teal could not try the 
accused. The prohibition is absolute and 
the consent or otherwise of the accused is 
immaterial. ‘lhe: matter is quite plain 


and is further supported by authority: Deo - 


Saran Tewari v. Emperor (1), a caseon all 
fours with the presentcase. The conviction 
consequently was improper and I recom- 
mend the case to ihe Hon'ble High Court to 
set aside the same and the sentence and 
to ditect refund of the fine which has 
already been paid? The matter being a 
petty one, it isnot desirable thatthe ac- 
cused should be re-tried by another Magis- 
trate for the same. 

Order.—For the reasons recorded by 
the learned Sessions Judge, I set aside the 
conviction and thesentence, and direct that 


the fine, if realised be refunded, to the 
accused. As suggested by the learned 
Judge it is not desirable that the accused 


should be re-tried by 


another Magistrate 
for the same offence. ka 


Reference accepted. 


N. 
\1) 46 Ind. Cas 46; J6A LJ 432; 19 Or. L J 
£88, $ 


PATNA HIGH COURT 
Civil Appeal No. No. 17 of 1933 
September 27, 1934 
COURTNEY-TERRELL, C. J. AND AGARWALA, J. 
MUHAMMAD YAQUB KBAN— 
APPELLANT 
VETSUS ; 
JAG SAH AND OTHERS —RESPONDENTS 
Civil Procedure Code (Act V of 105), O. XXI, 
r,.90—Judgment-debtor . holding aloof from pro- 
ceedings while fixing valuation—Further investi- 
gation before sale—Judgment-debtor unsuccessful— 
Objection under O.XXI,.7r. €0-Maintainability. 
When the sale proclamation was drawn up, the 
judgment-debtor held himeelf aloof from the pro- 
ceedings and did not assist the Court to arrive at 
a proper valuation. Subsequently when a further 
investigation of the matter wasmade at the time 


when sale was actually about to take place 
the judgment-debtor was unsuccessful. Fur- 
thermore, there was the decision cf the High 


Court that having failed:to appear. at the proceed- 
ings for fixing the valuation in the sale proclamation, 
he had no more grievanceas to the valuation which 
was actually fixed and the prices actually obtained at 
the sale, which were greater than the valuation 
which wasactually fixed: 

Held, that he could not come after the sale under 
O. XXI, r. 90, Civil Procedure Code, and raise further 
objections. Chhuttan Lal v. Muhammad Ikram 
Khan (1), applied, eae i 

C. A. from an original 
Sub-Judge, 
ber 15, 1933. _ f 

Messrs. Sultan Ahmad, B. N. Mitter, Syed 
Ali Khan and Syed Hasan, for the Appellant. 


order of Officiating 
Muzafiarpur,: dated Decem- 


‘ 


J 
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` Messrs, K, P. Jayaswal and Sundar Lal, 
for- the Respondents. 
Courtney-Terrell, C. J.—This is an ap- 
- peal-from an order by the Subordinate 
Judge of Muzaffarpur, rejecting an objec- 
tion by the judgment-debtor under s. 47 
and under O. XXI, r. 90, Civil Procedure 
Code, to the sale of his properties which 
had taken place in execution of a decree, 
The decretal sum now amounts to asum 
of Rs, 4,42,000 odd. The ordinary execution 
proceedings were taken for the sale of a 
large amount of property belonging to the 
judgment-debtorand the judgment-debtor 
received notice of the proceedings for settl- 
ing the valuation to be placed on the 
properties in the sale proclamation. He did 
not, however, appear inthose proceedings, 
and the Subordinate Judge in fixing the 
valuation was obliged to rely upon the 
lL figures supplied by the decree-holder. 
Later on, however, before the sale could 
take place, the judgment-debtor took the 
matter in appeal on the question of valua- 
tion, which had been fixed by the Subor- 
dinate Judge to the High Court and that 
appeal was rejected. It was pointed out 
that as the judgment-debtor had allowed the 
matter to go by default he had no griev- 
ance. Furthermore, in the course of the pro- 
ceedings the judgment-debtor asked fora 
postponement. of the sale. He was grant- 
ed the postponement and he agreed not 
to demand the issue of a fresh sale pro- 
clamation as a term for that adjournment 
which was granted. The sale took place 
and the parcels of property were knocked 
down to bidders and in nearly every case 
fetched sums which greatly exceeded the 
value as stated inthe sale proclamation. 
The judgmeni-debtor then not being satis- 
fied with the amounts that were received, 
although they were. much larger than the 
amount.'stated in the sale proclamation, 
took these proceedings to have the sale set 
aside. The.point might have been taken 
at once that the judgment-debtor not hav- 
ing appeared in settling the sale procla- 
mation and having been defeated right 
up to the High Court on the’ question of 
the values mentioned in the sale procla- 


mation, his objections upon the question . 


of value should have beenconsidered at 
an end and that it was not right to allow 
him tore-open this matter. Nevertheless the 
. Subordinate Judge did not immediately 
take that point’of view and issued a com- 
mission to a Pleader Conimissioner toin- 
vestigate the value of the various proper- 
ties which had been knocked down at the 
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sale, The Pleader Commissioner made a 
lengthy investigation and the result of it 
was, it may be broadly stated, that he 
found that in his opinion these properties 
by reason of the value of the soil and so 
forth should be valued at something like 
40 years’ purchase of the produce which 
could be expected from the land in the 
way of rent andother revenue. The mat- 
ter came back before the Subordinate 
Judge upon the Pleader Commissioner's 
report and the Subordinate Judge disagreed 
with the -Pleader Commissioner throughout, 
His-opinion was that the value of the prop- 
erties instead of averaging 40 years’ pur- 
chase should be properly valued at between 
15 and 20 years’ purchase, and as a matter 
of fact the price produced at the sale close- 
ly approximated to the value at which 
the learned Subordinate Judge arrived, 


“that is to say, some of the properties fetched 


prices in the neighbourhood of 10 years’ 
purchase, some fetched prices on the basis 
of about 20 years’ purchase. This tends 
to show that the opinion of the learned 
Subordinate Judge was correct. There is 
no doubt, whatever, as we have seen from 
the hid-sheets, that bidders did turn up to 
the sale and that the matter was not an 
uncontested attempt by the decree-holder 
to buy the properties, although it is true 
that these properties were in the end, all 
of them, bought by the decree-holder 
himself. However not being satisfied with 
the value arrived at by the Subordinate 
Judge, the judgment-debtor again comes 
before this Court in an attempt to resisi 
the final completion of the sale by delivery 
of possession and he takes up a highly 
inconsistent attitude. Hehas throughout 
protested against the sale because he said 
that owing to the great commercial depres- 
sion, the prices obtained for the properties 
would be inadequate, and moreover, that 
very few bidders were in any case likely 
to attend the sale because the properties 
being large ones were not much in demand, 
He now wishes apparently that the sale 
should never take place, for certainly the 
commercial depression has continued, and 
moreover, in the area of these particular 
properties the recent earthquake has not 
improved conditions and besides the 
properties would fetch even less to-day than 
they didin fact at the salethat was held. 


To my mind the broad principle for 
dealing with the attitude of the 
judgment-debtor was clearly set forth 
by the Chief Justice of the Allahabad 


High: Court in the case of Chhuttan - 
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Lal v. Muhammad Ikram Khan (1). It is 
true that the learned Chief Justice was 
there dealing with the speciel rules made 
by the Allahabad High Court under 
O. XXI,r. 90 which were an expansion of 
the rules of the Civil Procedure Code, 
but nevertheless the rule which he applied 
` was no wider than the ordinary principles 
of justice in dealing with matters of this 
sort. The rule quoted by the learned Chief 
Justice under O. XXI, r. 90 was as follows. 
“No such application shall be entertained upon 
any ground which could have been taken by the 


applicant ator béfore the date on which the sale 
proclamation was drawn up” 


He quoted this as a statement of prin- 
ciple which is clearly applicable to the 
circumstances of the present case. 
Now the judgment-debtor did not assist 
the Court to arrive at the proper valuation 
“when the sale proclamation was drawn up. 
‘He held himself aloof from the proceedings. 
.. Later on when the sale was actually about 

.to take place, the learned Subordinate 
. Judge made a further investigation of the 
matter in which the judgment-debtor was 
unsuccessful. Furthermore, there was the 
decision of this High Court that having 
failed to appear at the proceedings for fix- 
ing the valuation in the sale proclamation, 
be had no more grievance as to the valua- 
tion which was actually fixed and the 
prices actually obtained at the sale, which 
were greater than the valuation which was 
actually fixed. It is therefore not open to 
him at this stage of the proceedings to 
come forward and raise further objections. 
Moreover, I see no reason whatever for sup- 
posing on the merits of the case that the 
view of the Subordinate Judge was errone- 
ous. His opinion and experience must be 
taken at least as important as that of the 
Pleader Commissioner and the reasonings 
that he has applied in his criticism of the 
Pleader Commissioner’s report seem to me 
to be gocd and sound. It is true that he 
rejected from consideration certain mat- 
ters with regard to the valuation of a part 
of the property which had been taken into 
account by the Pleader Commissioner, those 
matiers being certain records of proceed- 
ings which had been taken in an earlier 
valuation. But the rejection is really on 
the ground ofthe weight of the evidence 
which was rejected rather than on matters 
of admissibility of evidence. In my opinion 
the appellant has quite failed to make out 
any case for disturbing the decision of the 


(1) 143 Ind. Oas.°673; A I R 1933 All, 546; 55 A, 519; 
Ind, Rul (1933) All. 310; (1933) A LJ 1273. 
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learned Subordinate Judge and this appeal 
should he dismissed with costs. 

Agarwala, J.—I agree. f 

N. Appeal dismissed. 


pn 


RANGOON HIGH COURT 

Criminal Revision Application No. 212-A 

of 1934, 
June 6, 1934 
Mosgty, J. - 
EMPEROR — Proszoutor 
versus 
BA CHO —Acousep ; 

Criminal Procedure Code (Act V of 1898), s. 423 
(1) (b) (3.— Enhancement of sentence—Imprisonment 
and whipping for theft—LIllegality of sentence of 
whipping—Power of Appellate Court— Substitution of 
further sentence of imprisonment in lieu of whipping 
--Whether enhancement — Whipping Act (LV of 
1909), ss. 4, 3. 

Theft is notan offence which 
whippinginaddition to imprisonment by s 4 of 
the Whipping Act though it may, under s, 3 
of that Act, be punished with whipping in lieu 
of imprisonment. The Appellate Court has power 
under s. 423 1) (b)° (3, Code of Oriminal 
Procedure, to alter the nature of the sentence, 
but subject to the provision that the sentence 
be not enhanced. Where the sentence of imprison- 
ment awarded by the tial Court is retained by the 
Appellate Court and a further sentence of imprison- 
ment in lieu of the illegal sentence of whipping is 
substituted, the Court in effect enhances the sentence. 
The proper course to adopt for the Appellate Court 
is to set aside the illegal portion of the sentence and 
to refer the case for revision by the High Court. 
Emperor v. Chit Pon (1, and Queen v. Banda Ali (2), 
referred to. 

O. R. App. from an order of the Second 
Additional (Special Power) Magistrate of 
Thaton in Criminal Regular Trial No. 154 
of 1933. 

dJudgment.—The respendent Nga Ba 
Cho was convicted by the trial Court of 
theft, and was sentenced to one year’s rigo- 
rous imprisonment and thirty lashes. Theft 
is nut an offence which is punishable with 
whipping in addition to imprisonment by 
s. Lof the Whipping Act (India Act IV 
of .809), though it may, under s. 3 of that 
Act, be punished with whipping in lieu of 
imprisonment. In appeal this error was 
noticed, and the Sessions J udge commuted 
the sentence of whipping,—the illegal Part 
of the sentence,—to one of ten months 
rigorous imprisonment, making the son- 
tence one of one year and ten months 
rigorous imprisonment. The Appellate 
Court has power under s. 423 (1) (b) (3), Code 
of Criminal Procedure, to alter the nature 
of the sentence, but subject to the provi- 
sion that the sentence be not enhanced. 
Had the.sentence of whipping been a legal 


is punishable with 


1 


1935 


one, this substitution would not have 
amounted to an enhancement, vide Emperor 
v. Chit Pon (1). 

The question is whether the commutation 
amounts to an enhancement because it was 
a substitution of a legal sentence for part 
of an illegal sentence. 

The only ruling on the subject which I 
can trace is an unauthorized report of 1871, 
quoted in Chit Pon's case (1),—Queen v. 
Banda Ali (2)—a decision by a Bench of 
two Judges of the Calcutta High Court. 
That was a precisely similar case where 
an accused had been sentenced to rigorous 
imprisonment and whipping for an offence 
where whipping could not be awarded in 
addition,‘and on appeal the Sessions Judge 
commuted the sentence of whipping to one 
of a-further sentence of imprisonment. In 
revision the additional sentence of imprison- 
ment was. set aside. Loch, J., said briefly 
there that as-the additional punishment 
was illegal the Judge could not legally 
commute it. Mitter, J., in a considered 
judgment said that the sentence of whip- 
ping was in the eye of the law an absolute 
nullity. Being absolutely null and void, it 
was to be ccnsidered asif it had never been 
passed at all. He said that the case where 
the sentence of a lower Court is found to 
be altogether illegal stands on a different 


footing. It might- be, he said, that the 


Appellate Court could in such a case quash 
the sentence as absolutely null and void, 


“and direct the Jower Court to pass a new 


sentence according to law, or it might even 
paes such a sentence upon its own authority. 
As to this he wished to expiess no opinion 
one way orthe other. 

Section 419 of the Code of Criminal Pro- 
cedure then in force was to much the 
same effect as s. 423 of the present Code. 
Section 419 read : 

"Ihe Appellate Cowt may, after perusing the 


proceedings of the lower Court, and- after hearing ` 


the appellant or his Counsel or agent, reverse or 
alter the sentence of that Court, but not so 8s to 
enhance the punishment that shall have been 
awarded.” | 


- I think, that the line of reasoning adopted 

in Banda Ali's case (1) was correct, and that 
the substitution of a legal sentence for the 
illegal part of a sentence does amount to 
an enhancement. The Sessions Judge 
could only set the sentence of whipping 
aside, and if-he considered enhancement 
necessary should have ieferred the pro- 
ceedings to this Court in revision. 


--(1)-119- Ind; Gas: 209; 7 R 319; A I R 1929 Rang. 
177; 30 Cr. LJ 986; „Jnd. Rul. (1229) 
42) 6 Ben, LR App. p.95; 15 WR Cp. 7, 
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The case wasone of cattle theft. The 
accused had a previous conviction for 
house trespass, and I consider that a 


‘punishment of one year and ten months’ 


rigorous imprisonment was well merited. 
The additional sentence of ten months’ 
rigorous imprisonment imposed in appeal 
will be formally set aside and re-imposed in 
revision. 
D. Order accordingly. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 2 of 1930 
August 14, 1933 
Sunatman, C. J. AND OOLLISTER, J. 
SURAJ KET PRASAD-—PLAINTIFR— 
APPELLANT 
versus 
CHANDRA MUL AND OTHERS — 

“DREENDANTS— RESPONDENTS 

Specifie Relief Act (I of 1877), s. 39—Applicability 
to instruments which plaintiff has not executed but 
seeks to have adjudged void- Court Fees Act (VII of 
1870), Sch. I, Art 1—Compromise by father, in 
partition suit and decree thereon—Suit by plaintiff 
1 and decree is not 
binding- Court-fees to be paid. 

Section 39, Specific Relief Act, applies to instru- 
ments executed by plaintif as wellas to cther in- 
struments which he seeks to have adjudged void or 
voidable. h 

The plaintiff sued for a declaration that a certain 
compromise entered into by his father in a family par- 
tition suit and a decree passed on the basis of such 
compromise were not binding on him: 

Held, that the plaintiff was bound to pay ad valorem 
court-fees for the relief which, in substance, was one 
for cancellation ofthe compromise, under the resi- 
duary Article, Sch. I, Art. 1, Oourt Fees Act; and that 
the compromise having merged in the decree of the 
Court, the cancellation of the decree was not a dis- 
tinct subject, but amounted to one consolidated re- 
lief. No further court-fee was, therefore, payable in 
respect ofthis part of the relief. Kalu Ramv 


: Babu Lal (1), applied. 


F. ©. A. fromthe decision of the Sub- 
Judge, Azamgurb, dated December 4, 1929, 

Mr. N. Upadhiya, for the Appellant. 

Dr. K.N. Katju, Messrs. M. N. Kaul and 
R. N. Gurtu, for the Respondents. 

Judgment.—This is a plaintiff's ap- 
peal from an order rejecting his plaint. 
The suit was brought by Suraj Ket Prasad, 
one of the grandsons of Gur Charan Lal. 
It was alleged in the plaint that a parti- 
tion suit was filed in the Court of the Sub- 
ordinate Judge of Fyzabad, which went up 
in appeal to the Chief Court at Lucknow, 
that in that appeal a compromise was filed 
between the parties and was signed by the 
plaintiff's father, which was accepted by 


‘the Court and a -decree in terms of the 
~compromise~was passed. The plaintiff al- 
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leged that his father wasa person of weak 
intellect, addicted to hemp, that he was 
under the undue influence of the other 


defendants, that he..was in collusion with . 


thera at the time and, it was in these cir- 
cumstances, that he made the application, 
styling it as a compromise, on November 
20,1919. The decree of the Judicial Com- 
. missioner of Oudh was passed in January 
1920. The plaintiff alleged that the compro- 
mise was not binding on him and the decree 
passed by the Oudh Court on the basis 
of it was improper. There was no 
reference in the body of the plaint to 
any decree of the Court of the Subord- 
inate Judge of Gonda. The claim was 
valued at Rs. 35,000 for purposes of juris- 
diction and the court-fee at the rate of 
Rs. 10 was paid. The plaintiff first asked 
for two reliefs which, on objection having 
been taken by the office as to the payment 
of court-fee thereon, were substituted by 
_ two new reliefs which were in the followin 
terms: . : 
(a) It may be declared by the Court that 
the properties mentioned at the foot of the 
-plaint are the ancestral family properties 
of the plaintiff and that the plaintiff and 
defendant No. 5 are the joint owners there- 
of. (b) It may be declared by the Court 
that the compromise dated November 20, 
1919, decree of the Court of the Judicial 


Commissioner of Oudh, passed in Appeal. 


No. 67 of 1917 decided in January 1920, 
and decree No. 142 of 1925 of the Court of 
the Subordinate Judge of Gonda, are im- 
proper and void as against the plaintiff 
and do not in any way affect the plaintiff's 
rights. . 

The plaintiff paid Rs. 10 for relief (o). 
| This was considered sufficient and there is 
no dispute about it. He paidonly Rs. 10 for 
relief (b). The office objected and. reported 
that the amount of court-fee paid was 
nsufficient. The plaintiff did not admit 
the correctness of the report, but the Court 


after considering the objection . held on. 


, August 24, 1929, that this was a case in 
_ which consequential relief was: implied, 
ordered that “the deficiency must be made 
good within October 21." The plaintiff did 


not make good the deficiency and ultimate-. 
ly the plaint was rejected on December 4,. 


1929. The appeal is from this last order. 
There is no doubt that the plaintiff in ask- 


ing for a declaration that the compromise, - 


dated November 20, 1919, was improper 
and void as against the plaintiff, was ask- 
ing for the cancellation of this instrument. 
The observations of the Full Bench in Kalu 
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Jin point. 


` shna Chander v. Mahabir Prasad 


- £53 1.0 ; 
Ram v. Babu Lal (1), made‘at. p. 689* are | 
Sri Krishna Chander v. Mahabir Prasad 


(2), at p. 677}, where it was pointed out that: | 


“there is no doubt that so far as the suits relating ; 
to the cancellation of instruments are concerned, the 
Full Bench clearly held tbat a relief to have a’ 
registered instrument adjudged void or voidable with 


. the possible result.of its being delivered up and 


cancelled and a copy of the decree being sent to the 
Registration Office for a note to be made by the regis- 


` tering officer in his books, is much more than a 


mere declaratory relief. It is undoubtedly. a 
substantial relief of a nature differing from a 
declaratory one....A suit which falls under s. “39, 
Specific Relief Act, was held to be not a suit for 
obtaining a mere declaratory decree, but oue for 
obtaining substentive relief not otherwise provided 
for," A 

As s. 39 applies to instruments executed 
by plaintiff as well as to other instruments 
which he seeks to have;adjudged void or- 


_voidable, the observations in these Full 
- Bench 


-eases cover the _poirit. which 
arises before us. We must'hold. that the 
plaintiff is hound to-pay an ad valorem 
court-fees for the relief which, in sub- 
stance, was one for cancellation of the’com- 
promise, dated November 20, 1919, under 
the residuary Article, Sch. I, Art. 1, Court- 
Fees Act. : h 
As regards the relief that the decree of 
the Court of the Judicial Commissioner of 
Oudh was improper and void, the observa- 
tions. made by the Full Bench in, Kalu 
Ram v. Babu Lal (1), on pp. 690 and 691* 
apply. The compromise having merged in 
the decree uf the Chief Court, the cancel- 
lation of the decree was not a distinct sub- 
ject, but amounted to one consolidated re- 
lief. No further court-fee- is therefore 
payable in respect of this part of the relief. 
So far +s the relief for declar‘ng that decree 
No. 142 of 1925, of the Court of the Sub- 
ordinate Judge of Gonda, as being impro- 
per and void is concerned, admittedly thie 
is a distinct and separate relief for which 
the plaintiff must pay Rs. 10. In Sri Kri- 
| (2), on 
p. 677* it was pointed out that: ss 
“the case of a decree stands on a different footing 
because a suit toavoid it does not strictly fall under 
s. 39, Specific Relief Act.” i . f 
As no definite relief for the cancellation 
of this decree was sought, but only a dec- 
laration was asked for, no more than Rs. 10 


were charged. It is immaterial to consider 


(1) 129 Ind. Cae, 32; A I R1932 All. 485; 514A 
£12; (1932) A L J 684; Ind. Rul. (1932) All. 518 
12149 Ind Cas. 198; A I R1933 All- 488;°55 A 
791; (1993) ALJ 673-6 R A 866. | ae 
*Page of (1932) AL J—[Ed.] 
fPage of (1933) A L J—[Bd } 
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whether any such decree exists, nor is it at 
all relevant that there is no reference toit 
in the body of the plaint. The relief as it 
stands asked for this decree also to be dec- 
lared improper and void and the plaintiff 
must pay court-fees on such a relief. 

In view of the circumstances that the 
questions raised: in this case were of some 
complexity, we think that. further oppor- 
tunity should be given to the plaintiff to 


-make good the deficiency if he is so advised. 


If the deficiency in the amount of the court- 
fees is made good on or before October 2, 


"1938, the appeal would be allowed, the order 


of the rejection of the plaint set aside and 
the case sent back tothe Court for being 
restored io its original number on the pend- 
ing file and disposed of according to law. 
If the amount of deficiency is not made 
good by the date mentioned, the appeal 
shall stand dismissed with costs. The 
plaintif, in: any event, will bear his own 
costs and pay the costs of the.defendants, 

D. Order accordingly. 


PRIVY COUNCIL 
Appeal from the Allahabad High Court 
October 30, 1934 
Lorp BLANESBURGH, LoRD THANKERTON 
AND SIR LANCELOT SaNDERSON. 
Babu SAMPAT KUMAR SINGH— 
APPELLANT . 
Versus 
G. R. PETERS ano OTARRS— RESPONDENTS 
Privy Council—Appeal—Finding of factby High 
Court undisplased -Appeal to Privy Council ~W he- 
ther can be successfully maintained. 
Where findings of fact arrived at by the High Court 
are undisplaced, it is not possible for the appellant to 


_ maintain successfully an appeal tothe Privy Council, 


Messrs. L. De Gruyther K. C. and W. 
Wallach, for the Appellant. ; 

Messrs. A. M. Dunne K. C. and J. M. 
Parikh, for the Respondents. , 

Lord Blanesburgh—Their Lord- 
ships do not need to hear Counsel for tha 
respondents, and itis possible for them to 
disgose of the appeal at once. ` 

Mr. De Gruyther has presented the case 
of the appellant withhis usual directness, 
and it has become plain that the result 
of the appeal must.depend upon two ques- 
tions of fact, both of which have been 
found against the appellant by the High 
Court. The only real question before the 
Board in short is whether it has been shown 
that these findings of factor either of them 
i hould be displaced. 

The first finding is that there was never 
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any gift to the appellant’s father, but that 
there was a gift to the club of the land 
on which the existing buildings were subse- 
quently erected. The High Court has found 
that the land was made over by the donor 
direct to the club for the purpose of the 
club and that there was never any pro- 
prietary interest in the land in Dalip. 
Their Lordships entirely: agree with the 
finding of the High Court on this matter. 
The evidence in support of it is to their 
minds convincing, and the claim of the 
appellant tothe land entirely fails. 

The second question relates to the club 
buildings on the land as distinct from the 
land itself. Here again, it is clear that 


“unless the finding of the High Court with 
reference. to Dalip’s. intervention in the 


matter can be displaced, the appellant's 
claim to these club buildings must fail. 
The finding of the High Court here is 
quite clear and express. The case put for- 
ward by the appellant before the learned 


_ Judges was that the club house had: been 


erected originally by his father for his 
own private occupation on land presented 
to him and that it was subsequently handed 
over by him for the use of the club. It 
was on the truth of that case that the ap- 
pellant’s claim to the buildings as such 
was based. The High Court have rejected 
that case and the evidence by which the 


- appellant sought to support it. The learn- 


ed Judges have, on the other hand, ac- 
cepted the evidence on the subject of Dr. 
Bennett, and have reached the conclusion 
which they have expressed in their judg- 
ment in the following words: “There can 
be no doubt that the building’—that isto 
say, the club building—‘from the moment 
of its construction was intended to be the 
property of the club and was taken pos- 
session of by the club authorities as such 
and has remained in their possession since 
then.” With that finding also their Lord- 
ships are in entire agreement. Nothing 
more need be said. These two findings of 
fact undisplaced, it is not possible for 
the appellant to maintain successfully this 
appeal, 

Their Lordships will accordingly hum- 
bly advise His Majesty that it be dismissed 
and with costs. 

D. Appeal dismissed. 

Solicitors for the Appellant :—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents :— Messrs. 
T. L. Wilson & Co. > © — | 
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_. _. PATNA HIGH COURT 
Civil Miscellaneous Appeal No. 64 of 1933 
March 21, 1934 
COURTNEY-TBRRELL, C. J. AND VARMA, J. 
PUNYABRATA DAS—PETITIONER — 
APPELLANT 
VETSUS 
MONMOHAN RAY AND OTHERS—OPPOSITE 
Party— RESPONDENTS 

Special Marriage (Amendment) Act (XXX of 
1923), s. 24—Hffect of amendment, if retrospective 
—Interpretation of Statutes—Enactments of sub- 
stantive law—When have retrospective effect—‘Who 
marries’ in s. 24, meaning of—Hindu marrying 
under Special Mariage Act (III of 1872)—Son of 
such marriage, if takes by  survivership—Suit 
against father and son—Death of father—Civil Pro- 
cedure Code (Act V of 1908, O. XXII, r. 4, 
0. XXXII, rr. 3, 4— Petition under 0. XXII, r. 4, if 
‘necessary— Minor, want of notice—When  vitiates 
: proceedings, 

It is fundamental principle that enactments of 
‘substantive law cannot be considered as retrcspec- 
tive unless the contrary intention is clearly to be 
-found inthe Actitself, although matters of adjec- 
tive law or procedure may properly be deemed 
retrospective even ifthe intention to make them 
retrospective be not expressly found in the legis- 
lation itself. Sections 22 to 26 added by the Special 
Marriage(Amendment) Act, 1923, do not have re- 
trospective effect and do not, therefore, affect the 
rights of the offsprings of a marriage contracted in 
1910 under the Act of 1872. 

The words “who marries” in 5.24 are synonymous 
with “who shallmarry hereafter” which means from 
the date of -the enactment ;which brought that 
section into being and cannot mean “who has 
married underthe Act hereby amended.” 

The son of-a Hindu who had married under the 
Act of 1872,is born with the rights of property 
enjoyed by every member of a Hindu co-parcenary and 
hence on the death of his father, who could not 
abjure the personal Jaw applicable to him, the 
“family is properly represented by the son who 
takes by survivorship and not by succession. 
Consequently, in a suit against the father and 
son, the right to sue survives againstthe son, on 
the death of the father, though no petition under 
O. XXIV, +. 4 is filed. Jungli Lall v. Laddu 
RamMarwari (1), distinguished. 

Where the Court has in fact had before it a 
guardian ad litem appointed by the Court and the 
guardian adlitemhas appeared on behalf of the 
minor andthe order has been made against the 
minor—the Court will not consider the want 
„Oof notice to the minoras an illegality vitiating 
the proceedings. It is an irregularity and that 
irregularity cannot be taken advantageof by the 
minor unless he can show positive prejudice in the 
conduct of the proceedings on his behalf. 
Wallian v. Banke Behary Prashad Singh (2) and 
Pande Satdeo Narain v. Ramayan Tewari (3), 
referred to. 


C.M. A. against an order of the Subordi- 
‘nate Judge of Bhagalpur, dated February 
24, 1933. 


Messrs S. N. Bose and K.N. Moitra, for 
the Appellant. 

Messrs. S. M. Mullik,N. K. Prasad II 
and K. N. Lal, for the Respondents, 
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Courtney-Terrell, C. J.—This is an 
appeal from an order of the Subordinate 
Judge of Bhagalpur dismissing a- petition 
ofone Punyabrata Das purporting to be 
launched under ss. 47 and 151 and O. IX, 
r. 13 of the Code of Civil Procedure in the 
course of execution proceedings to set aside 
a final mortgage decree on the ground that 
the decreeso passed was null and void, the . 
main contention being that the decree had 
been passed againt a dead man and that 
the suit in which the decree was passed 
had abated, 

The material facts are as follows:—The ` 
petitioner, Punyabrata Das, who is the 
appellant before us, is the son’ of one of: 
five brothers who were in-turn the sons of 
one Ramlal Das. The petitioner’s father 
died in circumstances which I will men- 
tion later in the year 1930, Hehad at one 
time a brother but that brother died long 
ago. The petitioner’s father, the. eldest of 
the five brothers, Babu Paimananda Das, 
on March 9, 1910, entered intoa marriage 
under the Special Marriage Act of 1872 
and on October %, 1913, the appellant was 
born. On December 10, 1913, the mortgage 
bond in question was executed by the ap- 
pellant’s father together with his four 
younger brothers and the appellant and 
the brother who has since died they acting 
through their father as guardian. The 
mortgage was fora sum of Rs. 4,500 with 
the object of satisfying certain family 
debts and the security given in the mort- 
gage was a certain family house in. 
Bhagalpur. Sometime after that the: 
appellan!’s father who seems to have been 
an invai d and apparently not responsible 
for his actions vanished and was afterwards 
found to have died at Hardwar on May 
25, 1930. 

In the year 19:8, the mortgagee started 
a suit io enforce the mortgage. Various 
attempts were made to serve the appellant's 
father and after these attemptson Janu- 
ary 21, 1929, the Court accepted the 
service which had been attempted as valid 
and there was an adjournment ofthe case 
until January 31, 19:9, for the appointment 
of a guardian for the infant appellant. 
A certain Pleader guardian Babu Upendra 
Narain, was ultimately appointed but 
nevertheless, in spite of various pleadings 
that were put in amongst them a pleading 
by the pleader guardian that the loan was 
contracted by the father without necessity 
a preliminary decree was passed on May 28, 
1929. In the course of time there was a 


application for a‘ decree absolute ` and k 


Br. 
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July 9, 1930, a final decree .was drawn 


up. >. 

In July 1930 there wasan application 
for execution and notice under O. XXI, 
r.66 ‘was directed to issue. On March 16, 
1931, the sale was held. There was a proceed- 
ing onder O, XXI, r. 90, but at that time the 
Pleader guardian does not seem to have 
raised any point to the effect that the decree 
was a nullity and on May 16, 1931, a 
compromise petition was filel and the 
guardian obtained leave of the Court to 
assent tothe compromise on behalf of the 
minor. 

This petition is now launched by the 
minor whohas since attained majority on 
the following contentions which I will deal 
with- seriatim. In the first place the 
minor points to the fact that the final 
decree. was passed on July 5, 1930, and 
whereas one of the defendanta that is to say 
hisfather had died a month or so before 
on'May 25 ofthesame year he contends 
that the suit had abated asagainst his 
father .and thatthe final decree was void. 
He further points to the facts 
that no application was made to: sub- 
stitute the heirs ofthe deceased man and 
to bring them on the record in that capaci- 
ty, Now the rule which is applicable is 
O. XXII, r.4 whichis perfectly specific in 
its terms and lays down the circumstances 
in which, in case of death, substitution is 
required. Therule is as follows:— 


“(1) Where one of two or more defendants dies - 


and the rightto sue does not survive against the 


» surviving defendant or defendants alone, or a sole 
.defendant orsole surviving defendant diesand the 


right to sue survives the Court, on an application 
made in that behalf shall cause the legal rapresen- 
tative ofthe deceased defendant to be madea party 
and shall proceed with thesuit.” 


Thereforein order to ascertain whether 
the rule is applicable to the case the 
first matter to be decided is whether 


the right to sue had or had not survived. 


against a surviving. defendant. It is 
admitted that the sons of the deceased man 
were already on the record as defendants 
on their own behalf and it is complained 
that no attempt was made to substitute 
them or the appellant by himself or to 
bring his mother who it is said is his 
natural guardian upon the record, but the 
position is that the deceased man and his 
son were members of a Hindu joint family 
and the right to sue the father survived 
against the surviving defendant. It was 
not a case of succession if he were a mem- 
ber of a Hindu joint family atthe time 
—a point which Į will discuss in a moment. 
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But taking it for granted for the purpose 
of this point that he was joint with his 
father the canse ofaction by the plaintiff 
survived against the surviving defendant 
notwithstanding that he was on the record 
in another capacity. The case of Jungli 
Lall v. Laddu Ram Marwari (1) referred 
to in the course of the argument, which was 
said to support the contention of the ap- 
pellant that the suit had abatel against 
him was a case which was decided by a 
Full Bench of this Court but according to 
the reported facts the mortgage suit was 
launched against two brothers jointly as 
co-parceners in the property mortgaged and 
it is true that one of the co-parceners died 
before the final decree was passed. But 
the persons who should have been sub- 
stituted for the deceased as defendants 
were at that time not on the record at all 
and they were therefore not co-defendants 
and there was no question of the right to 
sue surviving against a surviving defen- 
dant. The facts there were of an entirely 
different character. Here the appellant 
was on the record, he was a co-defendant 
and by reason, as I shall show presently, 
of his being a co-parcener with his father 
the right of the plaintiff to sue survived 
against the appellant. 


It is contended that inasmuch as the 
deceased father had married under the 
Act of 1872 and inasmuch as that Act had 
itself been amended by the Act of 1923 
the effect of the amendment is to make the 
entire Act, including the sections added 
by amendment, take effect as from the date 
of the original Act in 1572; that the mar- 
riage of the appellant’s father was govern- 
ed by the new sections introduced by 
amendment and accordingly that the succes- 
sion to the property was no longer by right 
of survivorship but was governed by the 
Tudian Succession Act. Upon this argu- 
ment is based the contention with which I 
have already dealt that the suit had abated 
because there was no survival of the cause 
of action. This point is comparatively 
simple. Under ihe Act of 1872, a person 
who is not a Hindu and not a Muhammadan 
and not a Jew (indeed the Act seems to 
have applied to a very small class of per- 
sons such as agnostics) a marriage might 
be contracted under the provisions of the 
Act. The question arose in a great number 
of cases after that Act as to what was the 
right of succession enjoyed by the offspring 
of such a marriage when the parents had 


(1) 50 Ind. Oas, 529; 4P L T 240; (1919) Pat. 105, 
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before the marriage been Hindus. It had 
been argued in those cases that as the 
parents by taking advantage of the provi- 
sion for marriage must have declared 
themselves as no longer Hindus, the ordin- 
ary Mitakshara or other Hindu law for the 
sharing of the property after the death of 
the married person could no longer be ap- 
licable But the Courts nevertheless beld 
that notwithstanding that the Hindu person 
who was married had for the purpose of 
the marriage abjured his religion he had 
not abjured and could not abjure the per- 
sonal law applicable to himin the matter 
of property and therefore one who was a 
Hindu but who had contracted a marriage 
under the provisions of the Act remained 
a Hindu in sofar as the distribution of 
his estate was concerned. The marriage of 
the appellant's father took place while that 
was still the law. Consequently directly 
the appellant was born whatever may have 
been the position of his father—it is said 
that he was of the Brahmo persuasion and 
not a Hindu—in contracting the marriage 
and cutting bimself off from the religion of 
Hinduism he did not cut himself off from 
the personal law applicable to him as a 
member of a Hindu joint family and his 
sou therefore was born into the world with 
the rights of property which are enjoyed by 
every member of a Hindu co-parcenary and 
accordingly on the deathof his father the 
Hindu family was then properly represent- 
ed by the son who took by survivorship 
and not by succession. 

By the Act of 1923 the Act of 1872 was 
amended and by s. 24 it was laid down 
that in the first place a person might con- 
tract a marriage under the Act even if he 
did profess the Hindu, Muhammadan or 
other religion and that the effect of con- 
tracling a marriage in that way would be 
that his property should thereafter devolve 
acco. ding to the Indian Succession act and 
not according to his professed personal law. 
By the same Act by s. 22, which was one 
of the sections enacted by the amending 
Act to be added to the original Act the 
mere fact of marriage constituted a sever- 
ance from the Hindu family of the person 
married under the Act. It has been argued 
by Mr. Bose with some pertinacity that 
the effect of the amendment of the Actin 
adding ss. 22 to 26 was to make the law 
such as though the added sections had been 
enacted by the original Act. Therefore it 
is contended that we must treat those sec- 
tions as though they had been in force at 
the date when this particular marriage in 
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question took place. To my mind that 
contention cannot he supported. It is a 
fondamental principle that enactments of 
substantive law, and this is certainly a case 
of substantive law for it affects the status 
and rights of property, cannot be considered 
as retrospective unless the contrary inten- 
tion is clearly to be found in the 
Act itself, although matters of adjective 
law or procedure may properly be deemed 
retrospective even if the intention to make 
them retrospective be not expressly found 
in the legislation itself. The disastrous 
results of holding these new sections to 
be retrospective was clearly illustrated by 
Mr. Sushil Madhav Mullick in his argu- 
ment in reply. If retrospective effect 
would be that whereas a person who had 
contracted a marriage under the old law 
of 1872 and having had offspring as a 
result of such marriage, the effect of snb- 
sequent legislation would make him 
subject to a law which he had not 
contemplated at the time he entered into 
the marriage and would, moreover, directly 
affect the rights of his offspring as 
co parceners ina Hindu joint family by 
birth and take away such rights. That 
could not have been contemplated by the 
Legislature inasmuch as there is no 
indication whatever that the Act shall 
be retrospective. Moreover, [ think the 
matter is concluded by the wording of 
s. 24 which states: 

“succession to the property of any person professing 


the Hindu, Buddhist, Sikh or Jain religion who 
marries under this Act.......' 5 


The words “who marries” are to my 
mind synonymous with “who shall marry 
hereafter” which means from the date of 
the enactment which brought that section 
into being and cannot mean “who has 
married under the Act hereby amended.” 
To my mind, therefore, the rights of 
the appellant after the death of his 
father are not governed by the date of 
the death of his father but are governed 
by the date of the marriage of the father 
and at that time the sections added by 
amendment were no? in force, Consequently 
his position was that of a co-parcener and 
he came into the property by survivorship 
and, therefore, the cause.of action on the 
mortgage survived against him as one of 
the co-defendants and the suit has not 
abated. ` 

Then it is argued on the facts of the 
case that the Pleader guardian was 
appointed without nolice to the minor 
himself. It has long been held and the 
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-best authority is- the-case of Wallian v. 
ı Banke Behary Prashad Singh (2), decided 
. by the Privy Council and followed in 


. Pande Satdeo Narain v. Ramayan Tewari 


(3), that where the Court has in fact 
bad before it a guardian ad litem 
appointed by the Court and the guardian 
. ad litem has appeared on behalf of the 
minor and the order has been made 
against the minor—the Court will not 
consider. as an illegality vitiating the 
proceedings the want of notice to the minor. 
-It is an irregularity and that irregularity 
-cannot be taken advantage of by the minor 
unless he can show positive -prejudice .to 
. the conduct i 
_behalf. In this particular case the ap- 
` pellant was his only witness and he gave 
no evidence from which the very faintest 
inference of prejudice to himself can be 
` drawn. But this jis not all. The only 
other witness in the case was the Pleader 
` guardian himself who was called as a 
witness by the opposite party, and there 
is not one word or suggestion to him 
‘from beginning to end in cross-examina- 
_ tion that his conduct of the case on 
behalf of the minor was not otherwise than 
_entirely correct nor was there any sug- 
gestion that he might have raised any 


point which he did not in fact raise. It 
` was said that whereas allegations were 


made in the written statement putin by 
the Pleader guardian no evidence was 
tendered to support those allegations. 
There is not a word of cross-examination 
addressed to the Pleader guardian to 
suggest that there was any evidence which 
could have been called which was 
not called or any argument which 
could have been raised but was 
not raised and, in my opinion, there is 
no -evidence whatever to support any 
` allegation of damage at all. Therefore, it 
seerrs to me that the petition fails upon 
every ground and the appeal must be dis- 
missed with costs. 
Varma, J.—I agree. . 
ON. oe Appeal dismissed. 
-@) 30 O, 1021. 


'(3) 71 Ind, Oas. 705; 4PLT147; AIR 1923 Pat. 
i EAR; “2 Pat. 235, 
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Second Civil Appeal No. 761 of 1930 
September 28, 1934 
STAPLES, A. J.C. 
Babu GOURISHANKAR—APPELLANT 
VETSUS 
PATEL SHIAMLAL AND OTAERS 
— DEFENDANTS — RESPONDENTS 
Deed—Construction—Many inconsistent descriptions 
of property —Which prevails. 
Where there are several descriptions which, 
when evidence of surrounding facts is admitted, 


are not consistent one with the other, there 
is no general rule by which the Oourt can 
decide “which description ought to prevail, 


Broadly speaking, there may be said to be two 

principles for deciding such cases. The first is that 

where there is general description given in a 

deed and then a particular and detailed description 

given, the particular description will prevail, The 
other principle is that where the property has 
been sufficiently identified in a deed and later 
on incomplete or false description is given, the 
later description should be disregarded on the 
principle that falsa demonstratio non nocet: Jalpai- 

guri Banking and Trading Corparation, Ltd. v. 

Samaresh Chakrabarti (1), Eastwood v. Ashton (2), 

and Cowenv. Truefitt (3), relied on. 

S.C. A. against the decree of the District 
Judge, Hoshangabad, dated October 17, 
1930. 

Mr. M. B. Kinkhede, forthe Appellant. 
Mr. K. B. Tare, for the Respondents. 
Judgment. —The appellant brought a 

suit for a declaration that he was entitled 

to a half share in the khudkasht and 
chota-ghas lands in mouza Talkesli in the 

Hoshangabad District, and for possession 

of such half share on the allegation that 

he purchased a half share from the 

respondents by a sale-deed dated July 1 

1920. The trial Court passed a decree 

in favour of the appellant, but on appeal 

the District Judge set aside the decree 


and dismissed the suit. The plaintiff 
has, therefore, preferred this second 
appeal. 


The case turns upon the construction of 
the sale deed, which is on record as Ex. P-23. 
The execution of the sale-deed is admitted 
and it is also admitted that after the 
sale-deed the appellant was put in posses- 
sion of the khudkasht and chota-ghas lands 
as given in detail at the end of the 
deed. Tho difficulty is that there is some 


| inconsistency in the deed, namely, that 


in the first place the document 

ports to transfer definite area, 7. e., 
424-70 acres of sir land and half the 
khudkasht land. The document further 
states that an eight-annas share with all 
rights and privileges is transferred, but 
then goes on to state that khudkasht and 


pur 
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chota-ghas lands of the numbers given 
below are transferred. Again it is later 
stated in the document that the purchaser 
and the vendor shall each have a half 
share in the land which may subsequently 
come into possession of the malguzars 
from the tenants, and that the sir and 
the eight-annas share of the village, which 
had been sold, have been put inthe pur- 
chaser’s possession. 

Now, it has “been proved that the 
Kkhudkasht and chota-ghag lands mentioned 
in the document are not “half the whole 
area of the khudkasht, and, therefore, it is 
to be decided whether the first pait. of the 
sale-deed Ex. P-23), which says that a 
half-share in the khudkasht is sold, or 
the later portion, which states that 
certain definite numbers of khudkasht and 
chota-ghas lands are transferred is to 
prevail, The total area ofthe khudkasht 
and chota-ghas lands is said to be 238-64 
acres, half of which would be 119°32 acres, 
and as the appellant has only been put 
in possession of 41:56 acres, he now claims 
a further area of 77°76 acres. 

The learned Counsel for the appellant 
has relied on Jalpaiguri Banking and 
Trading Corporation, Lid. v. Samaresh 
Chakrabarti (1), where it has been held 
that, where there is a sufficient descrip- 
tion to identify the property and a later 
incomplete description given in a deed, 
the later description can be disregarded; 
but to apply this principle there must first 
be asatisfactory description of the property 
sufficient to identify it. I do not think 
that this principle will apply to the pre- 
gent case, where the mere expression “a 
half share” is first given and then a full 
and detailed description of the properly 
transferred is stated. 

Broadly speaking, there may be said 
to be two principles for deciding such 
cases. The first is that, where there is 
a general description given in a deed 
and then a particular and detailed des- 
cription given, the particular description 
will prevail; for this view I would refer 
to Eastwood v. Ashton (2). The other 
principle is that followed in Jalpaiguri 
Banking and Trading Corporation Ltd. 
v. Samaresh Chakrabarti (1), cited above, 
namely, that where the property has been 
sufficiently identified in a desi and later 
on incomplete or false description is given, 


A) 145 Ind, Ors. (66; AIR 1933 Cal. 535; 69 O 


701; 6 P O 126. 
(2) (1915) A O 900; 8t L J Oh, 671; 59 8 J 56%; 
"13 -L 7.562, 
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the later description should be disregard: 
ed on the principle that falsa demonstratio 
non nocet: for this view I would refer to 
the cause of Cowen v. Trucfitt (3), cited in 
Jalpaiguri Banking and Trading Corpora- 
tion, Ltd. v. Samaresh Chakrabarti (1). 
The present case should, in my opinion 
be governed by the first principle, namely, 
that the general description of “a half 
share” is subject to the-particular and 
detailed description of the land actually 
transferred; and I would cite the following 


passage from the judgment of Lord 
Parker of Waddington in LKastwood v. 
Ashton (2): 


“Where there are several descriptions which 
when evidence of surrounding facts is admitted, 
are uot consistent one with the other, I do not think 
that there is any geverel rule by which the 
Court can decide which description ought to prevail. 
But ceteries paribus it would seem that the more 
detailed and precise the description the more likely 
it is to accord with the realiatention of the parties, 
It was suggested that help might be derived from 
the maxim falsa demonstratio non nocet It is 
clear, however, that this maxim is ussless unless and 
until the Oourt has made up its mind as to 
which of twoor more conflicting descriptions ought 
under the circumstances, to be considered the true 
description. When this is done the false descrip- 
tion may, of course, be disregarded, and the maxim 
merely calls attention to this obvious result. There 
are in some of the authorities expressions from 
which it might be inferred that as soon as you 
have a description in a conveyance which, taken 
in connection with the extrinsic evidence, fairly 
identifies a particular parcel or particular parcels of 
land, that description should be adopted and every- 
thing subsequently contained in the indenture which 
ia any way conflicts with it be rejected as a 
false demonstration. There are, however, numerous 
eases which show that the order in which the 
ernflicting descriptions occur is not at all con- 
clusive. If such a principle as suggested were 
applied to the present case the result would be to 
exclude from the conveyance the whole of Cartman's 
holding as well as the disputed strip. lt seems 
to me that under these circumstances the Court 
must in every case do the best it can to arrive at 
the true meaning of the parties upon a fair consi- 
deration of the language used and the facts properly 
admissible in evidence. In the present case | 
think that even without reference to the recital, 
the description by reference to the map is the 
description which is meant to prevail, but the recital 
in my opinion is conclusive.” 

In the present case it cannot he ;held, 
I think, that the description ‘a half 
share” is the correct description and that 
the detailed descrip.ion is the false-one, 
and on the general principle that the 
particular desciiption will prevail, I hold 
that the full and detailed description of 
the lands transferred, given at the end 
of the ceed, is correct. Onthis finding, 
the appeal is dismissed. Ccsts of the 


(3) (1898) Oh. 551; 67 L J Oh, 695; 47 W R29: 73 
L T 348. a g 4 7 R 29; 79 
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appeal will be borne by the appellant. 
Other cosis as ordered by the lower 
Appellate Court. 

D. Appeal dismissed. 


___ BOMBAY HIGH COURT 
Criminal Revision Application No. 193 of 
1934 
July 13, 1934 
N. J. WADIA AND DIVATIA, JJ. 

EM PEROR—ProsgcvuTor 

: ; versus 
INDERCHAND BACHRAJ MARWADI— 

f AOOUSED 
Criminal Procedure Code {Act V of 1898, ss. 430, 
43)-- Principles of s. 430, if apply to judgment in 
revision—S: 439 (6) operates as exception to sub-s. 
(5; only -Dismissal of revision by accused—Applica- 
tion .by Crown for enhancement of sentence —Accused, 
if can’ be reheard on merits of  conviction— 


Enhancement of sentence—High Court, when can 
inter fere-- Criminal trial, 
Even though s. 430, Criminal Procedure Code, 


does not apply to judgments in revision applications, 
the principle of finality of judgments there laid 
down must apply to judgments in revision applica- 
tions also. : 

Section “433, sub-s (6), Criminal Procedure Code, 
expressly ‘givesan accused person, upon whom a 


- notice has been served, to show cause why his sen- 


tence should not be enhanced, a right to show cause 
also against hisconviction; but the words used in 
s. 4°9 (4):“ notwithstanding anything contained in 
this section “ show that sub-a. (6), s. 439, was pri- 
marily intended to operate as an exception to what 
is otherwise laid down or implied in subs. (4), 
s 439, which saysthat where an appeal lies and no 
appeal is brought, no proceedings by way of revi- 
sion shall be entertained at the instance of the party 
who could have appealed, Sub-s. (6), 8. 439, cannot, 
therefore,: give to an accused person a right to be 
heard against his convictionif such a right isin 
conflict with other provisions of the Code. Where, 
therefore,.a petition for revision by the accused 
against his- conviction and sentence has been dismiss- 
ed by the High Court, but notice to enhance his 
sentence has been subsequently issued on an applica- 
tion by the Crown, the accused cannot, at the hear- 
ing of the application for enhancement of the sen- 
tence, be re-heard on the meritsof his conviction. 
Emperor v. Sher Singh (4) and Emperor v. Dhanna 
Lal (5), followed, HEmpevor v. Jorabhai (2) and 
Emperor v, Koya Partab (3), relied on. [p. 527, col. 


The mere fact that the High Oourt would itself, 
if ithad been trying the case, have passed a heavier 
sentence than that which the trial Court has passed, 
is no reason for enhancing the sentence. The High 
Court willinterfere only where the sentence passed 
2] manifestly and ‘grossly inadequate. [p. 527, col. 

Cr. R. App. from an order of the Sessions 
Judge, East Khandesh. 

Mr. FP. B, Shingne, for the Government 
of Bombay.. i i 

Messrs. M. R. Jayakar B. J. Desai, B. 
T. Desai, G. B. Chitale and R. B. Kanta- 
wala, för the Actused. 
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N. J, Wadia, J.—The accused Inderchand 
Bachraj Marwadi was convicted by the 
First Class Magistrate, Western Division, 
East Khandesh, of offences under ss. 209 
and 196, Penal Code, and was sentenced 
to suffer eight months’ rigorous imprison- 
ment and a fine of Rs. 500, in default, 
two months’ further imprisonment under 
each offence. The sentences of imprison- 
ment were ordered to be consecutive. In 
appeal the Sessions Judge of Hast Khan- 
desh reduced the sentences to three months’ 
rigorous imprisonment and a fine of 
Rs. 500, in default,two months’ further 
imprisonment under each offence, the 
sentences of imprisonment to be concur- 
rent. Against this decision the accused 
filed an application in revision to this Court. 
This application was heard by a Single 
Judge, Kania, J., during the vacation, and 
was summarily dismissed on April 30, 
1934. After this decision the Government 
have filed the present application in revision 
asking that the sentences passed upon the 
accused should be enhanced. 

Mr. Jayakar for the accused contends 
that under s. 439, sub-s. (6), Criminal 
Procedure Code, the accused is entitled, 
at the hearing of the application for 
enhancement of sentence, to show cause 
against his conviction also. Under r. 2, 
sub-cl. (22), of the High Court Rules, 
Appellate Side, a Single Judge during the 
vacation can dispose of emergent criminal 
revision applications, and the judgment 
of Kanis, J., dismissing the revision 
application filed by the accused was, 
therefore, a valid order of dismissal. If 
the accused is now allowed to show cause 
against the conviction, this Bench will in 
effect be re-hearing a matter already finally 
decided by this Court, | 

In Emperor v. Mangal Narain (1), Mac- 
leod, Œ., J. in discussing whether appeals 
filed by an accused and notices for en- 
hancement of sentence should be heard 
together, observed that in his view the 
former practice of this Court of first dis- 
posing of the appeal and then considering 
whether notices to enhance should issue 


was correct. He added (p. 39084): “te 

“If, after an appeal has been heard on its merits 
and dismissed, a notice to enhance the sentence 
is issued, the accused has still the right to show 
cause against his conviction, but any attempt to 
get aside the conviction would not have much chance 
of success.” 


(1) 87 Ind. Cas, 424; A I R 1925 Bom. 268; 26 Cr. 
LJ 9€8; 49 B 450; 27 Bom. L R 355. 


*Page of 27 Bom. L R— Ed]. 
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The question whether, when the appeal 
of an accused person against his con- 
viction and sentence has been dismissed 
by a Division Bench of the High Vourt 
and a notice to enhance the sentence is 
issued on an application on behalf of 
Government, the accused can, at the 
hearing of the application for enhance- 
ment of sentence, be re-heard on the 
merits of his conviction by another 
Division Bench, was considered in two 
subsequent cases, Emperor v. Jorabhai 
(2), and Emperor v, Koya Partab (8). 
In both casesit was decided that it was 
not open to the accused to go again into 
the merits and to show cause against the 
conviction. The remarks of Macleod, O. 
J.,in Emperor v. Mangal Narain (1), were 
considered by Fawcettand Madgavkar, JJ., 
in Emperor v. Jorabhai (2), to be 
obiter dicta and not binding. The grounds 
on which the decisions in Emperor v. 
Jorabhai (2), and Emperor v. Koya Partab 
(3), were based was that under s, 430, 
Criminal Procedure Code, judgments and 
orders passed by an Appellate Court upon 
appeal are final except in certain cases 
therein mentioned. Itis contended by Mr. 
Jayakar that those decisions do not govern 
the present case, because they were cases 
in which appeals filed by the accused had 
been dismissed, whereas in the present case 
it is only a revision application filed by 
the accused which has been dismissed. 

The contention is that s. 430, Criminal 
Procedure Code, which gives finality to 
judgments of Appellate Courts, does not 
deal with judgments in revision applica- 
tions and that the latter, therefore, have 
not the same finality as judgments of Ap- 
pellate Courts. Although there is no case 
of this High Court in which the ratio 
decidendit in Emperor v. Jorabhai (2), and 
Emperor v. Koya l'artab (3), has been 
applied to decisions of the High Court on 
revision applications, there are two deci- 
sions of the Lahore High Court in which 
the same principle has been applied to 
such applications. In Emperor v. Sher 
Singh (4), a petition had been presented 
by the accused for revision of his con- 
viction and sentence. It was dismissed by 
the High Court and the Crown then pre- 


(2) 97 Ind. Cas. €05; A I R 1926 Bom, 555; 27 Cr. L 
J 1173; 50 B 783; 28 Bom. LR 1051. 

(3) 129 Ind. Oas. 159; AI R 1939 Bom. 593; (1930) 
Or. Oas, 1140; 54 B 822; 32 Bom. L R 1286; 32 Or. L 
J 242; Ind. Rul. (1931) Bom. 143 

(4) 100 Ind. Oas. 234; A I R1927 Lah, 217; 28 Or. L 
J 266; 8 Lah. 521. 
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sented a revision application for enhance- 
ment of the sentence. It was held that, 
owing to the inherent incapacity of one 
Judge of a High Court to re-ccnsider the. 
decision of another (whether arrived at 
on an appeal or on revision), the accused 
was no longer entitled under s. 439, sub-s. 
(6), Oriminal Procedure Code, to re-open 
the question of his. guilt in the face of 
such previous finding by the High Oourt. 
The same view was taken in Emperor v. 
Dhanna Lal (5). 

Tt has been contended by Mr. Jayakar 
that in hearing an application by the 
Crown for enhancement of sentence after 
an appeal or revision application by the 
accused against his conviction and sentence 
has already been dismissed by the High 
Court, the principle of finality of judg- 
ments of the High Court on which the 
rulings in Emperor v. Jorabhai (2), and 
Emperor v. Koya Partab (3), and the two 
Lahore decisions in Emperor v. Sher 
Singh (4), and Emperor v. Dhanna Lal 
(5), are based, is also violated, since it 
must bé presumed that when the High 
Court dismisses the accused’s appeal or 
revision application against his conviction, 
it considers his sentence adequate and con- 
firms it. It is argued that if, in spite of 
the principle of finality, the Crown is al- 
lowed to re-open the question of adequacy 
of sentence, there is no reason why the 
accused should not be allowed to re-open 
the question oof the correctness © 
of the conviction. as under s. 439 
(6) heis allowed to do. If this view is 
accepted, the decisions in’ Emperor v.: 
Jorabhai (2), Emperor v. Koya Partab . 
(3), Emperor v. Sher Singh,(4) and Emperor — 
v. Dhanna Lal (5), must all be held to 
be wrong. I am not prepared to admit 
this contention. What the previous judg- ` 
ment of the High Court in revision de~, 
cided was that there was no ground for 
setting aside the conviction or reducing. 
the sentence. The question, whether the 
sentence should be enhanced, was not 
before the High Court and was not’ 
decided, and if this question can be after- 
wards raised, as it can be under s. 439, 
there is no reason why the High Court 
should not consider it. In doing so the 


‘High Court would not be re-opening ‘a 


matter which it had already decided ; 
whereas in allowing an accused to show 
cause against his conviction, the High 


(5) 117 Ind. Cas. 669; AIR 1929 Lah, . 797; (1929) 
D Oas. 429; 30 Or. L J 815; 10 Lah, 241; 30P L R 
409, ; f 
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Court would undoubtedly be re-considering 
what it had already decided. 

I am of opinior, with respect, that the 
view taken in the two Lahore decisions, 
which follow the view taken by this High 
Court in Emperor v. Jorabhai (2), is cor 
yect. Even though s. 430, Criminal Pro- 
cedure Code, does not apply to judgments 
in revision applications, the principle of 
firality of judgments there laid down must, 
as has been pointed out in the two Lahore 
decisions, apply’to judgments in revision 
applications also. Under s. 369, Criminal 
Precedure Code, a judgment of a High 
Court cannot be altered or reviewed ex- 
cept as provided by the Code or by the 
Letteis Patent of the High Court. Sec- 
tion 369 was amended in 1923, but the 
amendment has. not made any change in 
the powers of the High Court in this 
in a large 


Fox (6J, In the matter of Gibbons (7), 
Queen Empress v. Durga Charan (8), and 
In re Kyunhammad Haji (4), that the High 
Ccurt hg no power under s, 369, Criminal 
Procedure Codeto review an order dismiss- 
ing an application for revision. It is true 
that s. 439, sub-s. (6) expressly gives an 
accused person, upon whom a notice has 
been seryed, toshow cause why his sen- 
tence should not be enhanced, a right to 
show catse also against his conviction ; 
but as has been pointed out by Beaumont, 
O. J., in Emperor v. Koya Partab (3) and 
by Fawcett, J., in Emperor v. Jorabhai (2) 
the words used in s. 439 (6) “nolwith- 
standing ` anything contained in this sec- 
tion” show that sub-s. (6), s, 439, was pri- 
marily intended to operate as an excep- 
tion to what is otherwise laid down or im- 
plied in sub-s. (5), s. 439, which says that 
where an appeal lies and no appeal is 
brought,- no proceeding by way of revision 
shall be entertained at the instance of the 
party who could have appealed. Sub-sec- 
tion (6), s. 439, cannot, in my opinion, 
therefore; give to an accused person a 
right to be heard against his conviction if 
such a right isin conflict with other pro- 
visions of the Code, Under s. 869, Crimi- 
nal Procedure Code, this Bench will have 
no power to alter the decision of Kania, 
J., dismissing the revision application filed 


‘by the accused. I am, therefore, of opinion, 


(6) 10 B 176. 
È) 14 O 42. 


- .. (8) 7 A 672, 


(9) 12 Ind. Oas, 599; A I R1923 Mad. 426;46 M 


ae (1923) M W N94; 44 MLI 450; 240r, L J 
439. i 
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that the accused is noi entitled to show 
cause against his conviction. 

I will deal now with the question of 
sentence. We have been taken very care- 
fuily though tbe record of the case by 
Mr. Jayakar in order to explain the cir- 
cumstances under which the offences were 
committed. The record shows that the 
accused had kept rough accounts or tippans 
in which the Rs. 50 paid by Sukhdeo were 
shown, while in the fair account, extracts 
of which were filed in Court along with 
the plaint, this item did not appear. The 
offences of which the accused was convicted 
were undoubtedly serious and deserved a 
somewhat heavier sentence than that 
awarded by the Sessions Judge. The rea- 
son which the learned Sessions Judge has 
given for reducing the sentence is also 
most inadequate and unconvincing. He 
has reduced the sentences on the ground 
of the accused's “extreme old age.” The 
accused has given his age as forty-nine. 
This was certainly not such an age as to 
justify reduction of sentences. But the 
power of enhancing a sentence is not one 
which this Court exercises in every case 
in which the sentence passed is inadequate. 
It has been frequently stated that the mere 
fact that the High Court would itself, if it 
had been trying the case, have passed a 
havier sentence than that which the trial 
Court has passed, is no reason for en- 


a hancing thestenence. This Court will inter- 


fere only where the sentence passed is 
manifestly and grossly inadequate. The 
accused in this case is aman of some 
position doing business on a large scale. 
The proceedings which terminated inthe 
Sessions Court were pending against him 
fortwo years. Taking these facts into con- 
sideration, I do not think, that the sen- 
tence of three months’ rigorous imprison- 
ment on each charge and a fine of Rs. 1,000 
passed by the Sessions Judge can be con- 
sidered as grossly inadequate. Although, 
therefore, Itbink, that the reason which 
the learned Sessions Judge has given for 
reducing the sentence is very inadequate, 
and the sentence which he has passed errs 
on the side of leniency, I do not think, that 
the case is a fit one for enhancing ihe sen- 
tence. 

Divatia, J.— I concur. With regard to 
the point of law urged by the learned 
Counsel for the accused as to his right to 
challenge the conviction in this application 
by the Government for enhancement of sen- 
tence, he has contended that s. 439 (6), 
Criminal Procedure Code, is itself an ex- 
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ception to ss. 430 and 369 of the Code, and 
that the right of Government to apply for 
enhancing the sentence by way of a revi- 
sional application is co-extensive with the 
right of the accused to ask the High Court 
to go into the merits, and that, therefore, 
although the accused might have unsuc- 
cessfully preferred either an appeal or 
revisional application to the High Court 
against the conviction, he is still entitled 
to invite this Court to go into the merits 
of the case on the ground that under the 
words of sub-s. (6) he is entitled to show 
cause against his conviction atthe time 
when the High Court goes into the question 
as to whether the sentence should be en- 
hanced or not. The learned Counsel has 
also argued that the two decisions of our 
Court, viz. Emperor v. Jorabhai (2) and Em- 
peror v. Koya Partab (3) have not been 
correctly decided because it has not been 
considered in any of those cases that sub- 
s. (6), s. 439 is itself an exception 
to s. 480. His alternative argument 
is that even assuming that those two 
cases are correctly decided they were de- 
cisions only relating to appeal and that 
this Court can still go into the question 
in the case ofa revisional application in 
which case s. 430 would not apply as that 
section is specifically limited to the case 
of an appeal. The last argument is that 
s. 362, Criminal Procedure Code cannot 
come inthe way of his challenging the 
conviction inthis revision petition because 
that section saves any contrary provisions 
in the Code and that s. 439 (6) is accord- 
ing to him such a provision contemplated 
by the section. 

On a careful consideration of this argu- 
ment, I am ofopinion that it is against the 
scheme of the Code and that this Court 
cannot go into the merits of the case in 
this revisional application if the accused’s 
revision petition has been formerly dis- 
missed by this Court, and the grounds on 
which I put my view are contained in 
s. 439 itself. Sub-s. (1) s. 439 gives power 
to the High Court to enhance the sentence 
and sub-s. (2) of that section says that 
no order under s. 439 shall be made to 
the prejudice of the accused unless he 
has had an opportunity of being heard 
either personally or by Pleader in his own 
defence. Then sub-s. (5)says tbat where, 
under the Criminal Procedure Code, an 
appeal lay and no appeal was brought, 


no proceedings by way of revision should: 


be entertained at the instance of the party 
who could have appealed. But then fol- 
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loss sub a. (6) which says: , 
“Notwithstanding anything contained in this 
section any convicted ‘person to whom an oppor- 
tunity has been given under sub-s. (2 of showing 
cause why his sentence should not be enhanced 


sball in showing cause, be entitled also to show 
canse against his conviction,” 


Now, the important words are “notwith- 
standing anything contained in this section” 
and this was so enacted because sub-s. (5) 
says that if the accused had right of appeal 
against his conviction but did not prefer 
it, he cannot apply to the High Court in 
revision. Sub-s (6) makes an exception 
to that provision and says that although 
the accused might not have appealed to 
the higher Court against his conviction if 
the matter comesupin revision before the 
High Court in an application by the Gov- 
ernment for enhancement ofthe sentence, 
the accused is still entitled tohave his con- 
viction considered by the High Court before 
it considered the case for enhancement. 
Therefore, the exception which is enacted 
by this sub-section is an exception to sub- 
s. (9) of that section and not an exception 
to any other sectionof the Criminal Pro- 
cedure Code. Itonly goes to the length 
of giving this latitude to the accused that 
the Court which has the power to enhance 
his sentence should have. considered the 
propriety of his conviction on the merits, 
but it does not follow, therefore, that if the 
accused had already unsuccessfully ex- 
ercised his right of appeal or. revision to 
othe High Court, in a subsequent appli- 
cation by the Government for enhance- 
ment of sentence, he was still entitled to 
ask the High Court to go once more into 
the merits of the case and even to set 
aside the conviction which the same Court 
had previously confirmed either in appeal 
or in a revision petition,’ Therefore, look- 
ing to the scheme of ihis section, I do not 
think it gives the right to an accused 
person of asecond attempt to ask this 
Court to go into the merits of his case. 


Astothe argument that s. 369 expressly 
saves any contrary provisions in the Code, 
I do not thinks. 439 can be said to be 
any such provision. If that section had, by 
express words, given to the accused the 
right of challenging the conviction again, 


even though his appeal or revisional ap- , 


plication had been decided, then it canbe 
argued that such a right is not taken 
away bys. 369. But as Iread s. 439, I 
do not see how, in spite of the dismissal 
ofthe accused’s appeal or revisional peti- 
tion he can still ask the High Court to go 
into the merits once more. I donot think 
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therefore, that the two authorities of this 
Court relatingto appeals have been incor- 
rectly decided in spite of certain obser- 
vations of Sir Norman Macleod by way of 
obdiler dicta in the case of Emperor v. 
Mangal Narain (I, in the accueed’s 
favour andI may go further and say that 
if the accused has no right in an appeal 
to ask this Court togo once more into 
the merits of the case, he would still have 
less right in a revision petition, The 
revisional jurisdiction of this Court is an 
extraordinary jurisdiction, and this Court 
in revision interferes in its discretion if it 
finds that it is necessary to do so in the 
interests of justice, and git cannot be said 
that though by virtue of s. 430, Criminal 
Procedure Code, the accused is not entitled 
to ask this Court to go into the merits after 
the dismissal of his appeal by this Court; 
he can still ask the Court to treat its 
decision ina revisional application as not 
final, and either by way of review of 
that decision or by way of revision, go 
once more into the merits of . the case. 
Therefore, in my opinion, the same prin- 
ciple applies here also, and the decisions 
in Emperor v. Sher Singh (4), and Emperor 
v. Dhanna Lal (5), correctly interpret the 
law on this point. 

I recognise that on account of this result 
there is a somewhat anomalous position so 
far as the accused is concerned, and that 
anomalous position has been recognised 
toa certain extent by this Court in Babu 
v. Pandurang (10), where it is stated that 
where the High Court itself wants to 
enhance the sentence, in order that the 
accused may have the right to challenge 
his conviction before the same Bench which 
is hearing either the appeal or the appli- 
cation for enhancement, it is proper that 
the application for enhancement should be 
heard before the appeal is finally decided 
so that the accused might be heard at 
the very time when the question of 
enhancement is before the Court. But 
that is possible only ina case where the 
High Court itself wants to enhance the 
sentence and gives notice to the accused 
and notsoin a case where Government 
approaches this Court by way of a re- 
visional petition asitis entitled to do 
under sub-s. (1), s. 439, because, as has 
happened in this case, Government might 
come at any time within six months after 
the decision in the lower Court, and in 
the meanwhile the accused might have come 

(10) 151 Ind. Cas. 865; A I R 1934 Bom, 198; (1934) 
Or, Oas, 649; 58 B 392. 
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to this Court and his application might 
have been rejected. That may -result in 
this that the conviction may be confirmed 
by one Bench or aSingle Judge as might 
happenin a particular case, and the ap- 
plication for enhancement may be heard 
by another Bench. But, sofar as the 
provisions of the section are ccncerned, 
whatever may be the anomaly in this pro- 
cedure, I donot think this inconvenience 
or hardship to the accused should lead us 
to construe s. 439, Criminal Procedure Code, 
in a manner which according tomy view 
was not intended by the legislature. I, 
therefore, agree that in this revision peti- 
tion it isnot competent tothe accused to 
ask this Court to go into the merits and 
reverse the conviction. 

The only question then, that remains is, 
as to whether the sentence given by the 
Sessions Judgeis adequate or not. We 
have gone threugh the whole of the record, 
and the learned Counsel for the accuserl 
has offered his criticism on practically the 
whole record and, looking to the position 
of the accused and the circumstances of 
thie case, I think the sentence that is 
awarded to him by the Sessions Judge, 
viz., rigorous imprisonment for three 
months and an aggregate fine of Rs. 1,000, 
cannot be regarded as extremely inade- 
quate though not for the reason given by 
the Sessions Juge. The accused was in- 
volved in this prosecution forthe last two 
years, and has presumbly undergone a 
good deal of expense, and looking alsoto 
his position that he is a shroff doing a 
large amount of business, Ido not think 
that ibcan be said that the sentence of 
three months’ rigorous imprisonment with 
a fine of Rs, 1,000 would not be deterrent in 
hiscase. I, therefore, agree that it is not 
necessary forus to interfere with the 


sentence imposed on him. 
D. Revision dismissed, 


ns, 


CALCUTTA HIGH COURT 
Criminal Appeal No. 937 of 1933 
February 12, 1931 
GUHA AND NASIM ALI, JJ, 
NAGENDRA CHANDRA DAS— 
APPELLANT 
versus 
EMPEROR—Oppostrs Party 

Arms Act (XI of 1878), ss. 29, 20—Sanction for pro- 
secution under, if necessary—Accused in joint posses- 
sion of room along with other person—Sutt-case 
containing ammunition found beneath cot of accused—.- 
Key of suit-case concealed beneath bedding —Conviction 


under 8, 20—Legality of, 
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Sanction is not required for proecuticn under s. £0, 

Arms Act. Akmed Hossein v. Queen- Empress (1), 
referred to. 
_ The accused, along with two other persons were in 
joint cccupation of aroom in which ammunitions 
were found. They were discovered in a suit-case 
which was under a cot which was very low, The 
accused denied the ownership and knowledge and 
also refused to deliver its key tothe Police, On 
breaking open the suit-case live cartridges wee 
found. The key was also found underneath the 
bedding belonging to the accused : 

Held, that the joint possession of the room by the 
accused, taken along with the possession of the 
suit-case and its contents, which must be attributed 
to the accused alone, clearly proved their intention to 
conceal the suit-case and its contents from the Police 
Officers. The accused was guilty unders, 20, Arms 
Act. Shacheendra Kar Gupta v. Emperor (2) and 
Jogendra Mohan Guha v. Emperor (8), approved. 


Messrs. Santosh K. Pal and Surendra 
M. Das, for the Appellant. 

Messrs. Khondkar, Anil Chandra Roy 
Chowdhury and Bireswar Chatterjee, for the 
Crown. 

Judgment.—The appellant was tried by 
a Special Magistrate at Dacca, appointed 
under s. 24, Bengal Act XII of 1932, for the 
commission of offences under s. 19 (f) and 
8.20, Arms Act, and was sentenced to 
rigorous imprisonment for three years and 
five years, respectively, under ihe abcve 
provisions of law, the sentences so passed 
running concurrently. The charge against 
the appellant who was tried along with two 
other persons was, first, that he had in his 
possession or under his control twenty live 
rifle cartridges without license and thereby 
committed an offence punishable under 
s. 19 (f), Arms Act; secondly, that he had in 
his possession or under his control twenty 
live rifle cartridges without license in such 
a manner asto indicate an intention that 
such act may not be known to any public 
servant iz., Police Officer) and thereby 
committed an offence punishable under s. 20, 
Arms Act. 

It appears ihat the prosecution was 
started with the previous sancticn of the 
District Magistrate of Dacca, in the matter 
of the offence under s. 19 ‘f), Arms Act, as 
required by 8.29 of the said Act; there 
was no sanction required or obtained in 
the matter ofthe offence under s. 20, Arms 
Act. Although it was argued before us 
that no sanction having been obtained for 
prosecution under s. 20, Arms Act, the trial 
and conviction under the said section was 
bad in law, wecan find no authority in 
support of such contention, regard being 
had to the provision relating to sanction as 
contained in s. 29, Aims Act. The authcrity 
of decisions of this Court in cases under 
p.20, Armg Act, dọ not in any way indicate 
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that any sanction was required for a pro- 
secution under s. 20, Aims Act. The 
decision in the case ot Ahmed Lossein v. 
Queen-Empress (1) cited before us, does not 
support ihe argument advanced in this 
behalf. A question was raised before us, 
as to the applicability of s. 20, Arms Act, 
and ib was suggested that the scope of the 
section was in this case misunderstcod, 
inasmuch as the intention to do an actin 
the matier of unlicensed possession of fire- 
arms or ammunitions, must relate to 
export orimport cfarms. The contention 
so raised appears to us to be wholly unten- 
able, on the provisions of ihe law as they 
stand, and such an argument does not 
appear io have been raised in this Court 
before. We are unable to hold thats. 20, 
Arms Act, could apply to cases of export or 
import of arms only, and not to cases of ihe 
present description. 


On the merits, so far as the case before us 
is concerned, the facts were within a narrow 
compass. It was for the prosecution to 
establish that the appellant had in his 
possession or under his control, ammuni- 
tions, twenty live rifle cartridges, without 
license; further that such possession or 
control indicate his intention that his posses- 
sion or control of the ammunitions may not 
be known to any Police Officer. The 
evidence inthe case was placed before us 
in its entirety, and we have given our 
careful consideration to the same. The 
evidence established the fact that the appel- 
lant and two other persons who were jointly 
tried with him, were in possession of a room 
in which the ammunitions were found. 
The three persons were in joint occupation, 
from sometime previous, of the room where 
the articles were found, at thetime of the 
search made by the Police on August 23, 
1933. The search could not be held to be 
illegal or irregular in any way, and the 
evidence before us established the fact that 


the unlicensed ammunitions, of which 
mention has been made above, were 
discovered in a suit-case under acot, The 


appellant denied the the ownership and 
knowledge of the suit-case,and refused to 
deliver its key to the Police who demanded 
it from him. The suit-case; was broken 
open and the live cartrides were found inside 
the suit-case. During the progresscf the 
search by the Police, when the contents of 
the suit-case were brought out, a key was 
found underneath the bedding which 
belonged to the appellant. The key fitted 


(1) 27 O 692; 4 O W N 750, 
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the lock of the suit-case. In this connec- 
tion, it may be mentioned that the defence 
theory that the suit-case might have been 
planted inthe room underneath the cot, is 
wholly unworthy of consideration on the 
facts and in the circumstances appearing 
from the materials on the record; on the 
other hand, the fact that the suit-case was 
kept underneath the cot, which was very low, 
clearly indicated the intention of holding 
the suit-case containing unlicensed ammuni- 
tions, and also the intention on the part of 
the accused that the presence of the suit- 
. Case and its contents may not be known to 
anybody, and that intention continuing till 
the search party led by Police Officers, were 
in the room of which the appellant was in 
possession, along with two other persons. 
The joint possession of the room by the 
appellant, taken along with the possession 
ofthe suit-case and its contents, which 
must on the evidence before us, be 
attributed to the appellant alone, established 
the case for the prosecution, so far as the 
appellant was concerned. There was clear 
evidence of the intention to conceal from 
the Police Officers, the suit-case and its 
contents, evidence’ coming from witnesses, 
whose testimony. we are unable to reject. 
On the evidence before us, it appears to us 
to be abundantly clear that it was the deli- 
berate intention of the appellant to do all 
that was necessary to prevent the fact of 
his having twenty live cartridges in his 
possession and control,‘from coming to the 
knowledge of the Police. The ammunitions 
forming the subject-matter of the charge 
` were unlicensed, and the appellant must, 
on the evidence in the case, be held to have 
committed offences under s. 19 (f) and the 
first part of s. 20, Arms Act, as mentioned in 
the charges framed in the case; and in our 
judgment, hehas been rightly convicted 
under those provisions of the law by the 
Special Magistrate, who tried the case. It 
may be mentioned that the view we have 
taken of this case, based on the evidence 
before us, isin consonance with the recent 
decisions of this Court in Shacheendra Kar 
Gupta v. Emperor (2) and Jogendramohan 
Shah v. Emperor (3) and we are in entire 
agreement with the propositions of law laid 
“down in those decisions, bearing upon ss. 19 
(f)and 20,Arms Act. The conviction of 
the appellant is upheld. The sentence 


(2) 146 Ind. Cas. 645; A I R 1933 Oal. 692; (1933) 
Or. Uas, 1154; 35 Cr. LJ 125; 60 O 1132;6 R O 
(3) 144 Ind. Oas. 957; A I R 1933 Oal. 516; 60 O 
Ave R O68688; 3: Or Lb J 879; (1933) Or. Cas, 
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passed on the appellant by the Special 
Magistrate does not, onthe materials before 
us, appear to us to be severe. The appeal 
is dismissed. 

D. Appeal dismissed., 


enon 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 138 of 
1934 
August 15, 193 
Ba U, J. 

U KYAW—APPELLANT 
versus 
HARI DUTT— RESPONDENT 

Promissory note, suit on—Adequate stamping— 
Burden of proof is on plaintiff —Huidenc2 ini ficient 
—Effect—Stamp Act (II of 1899), s. 12—Document 
with two stamps—Crossing one stamp by drawing a 
line and signing on the other— Whether constitutes 
cancellation of first stamp. 

Where in a suit on a promissory note, the 

ow that the pro-note 
was adequately stampted at the time of its execu- 
tion, is insufficent, the suit should be dismissed, 

When a document hastwo stamps affixed, crossing 
one stamp by drawing a line and signing on the 
second stamp does not constitute cancellation of the 
first stamp within the meaning of s.12, Stamp Act, 
Virbhadrapa v. Bhimaji, (l) refered to. f 

S. S.C. A. against the decree of the Dis- 
trict Court, Bassein, dated Feburary 21, 
1934. : 

Mr. Thein Maung, for the Appellant. 

Mr. G. K. Kanga for Mr. N. N. Burjorjee, 
for the Respondent. f 

Judgment,—1 have no doubt in my 
mind that the suit as framed is based on 
a promissory note. The promissory note in 
suit bears a one anna stamp. The 
amount involved is, however, over Rs. 250; 
therefore it should have borne two one anna 
stamps. For that reason, the defendant- 
appellant pleaded that the promissory note 
in suit was insvfficiently stamped, and 
that therefore it was not admissible in 
evidence. He further pleaded that no 
consideration passed in respect thereof. On 
both these pleas the trial Court found in 
his favour and dismissed the suit with 
costs. On appeal the learned Judge of the 
District Court said: 

“The lower Court has gone fully into the evidence 
produced by plaintif and up to a point, we think, 
the learned Judge was right when he held that the 
evidence of the witnesses produced by the plaintiff 
to prove that there were two stamps on it originally 
was not entitled to much weight, On the other 
hand, although plaintiff's explanation as to how the 
stamp came to be lost may perhaps be fanciful yet 
the note itself does show that at some time or other 
there was another stamp on the left of the existing 
stamp.” 

In view of these remarks one would have 
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thought that the learned Judge of the 
lower Appellate Court would have dismiss- 
ed the appeal. But the learned Judge 
added: 

“The defendant himself practically admits that 
there was such a stamp because in his written state- 
ment (para. 3) he tries to explain the impression cn 
the paper by saying that plaintiff had purposely 
caused this impression by fixing a stamp on this 
paper and then taking it out again. But is this 
suggestion of the defendant at all probable? If 
plaintiff was prepared to affix a stamp by the side of 
the existing stamp and then take it out again 
merely to leave an impreesion on the paper to 
support a false story of the original stamp having 
got lost, it would have been very much simpler for 
the plaintiff to have affixed this stamp and let it be 
there and thus save himself the trouble of having 
“to give a different explanation as to how the original 
stamp came to be missing. . 

That, in my opinion, with all due 
respect to the learned Judge, is putting 
the cart before the horse. From this it 
appears to my mind that the learned Judge 
placed the burden of proof on the defend ant- 
appellant, instead of on the plaintiff- 
` respondent. If the evidence produced by 
the plaintifi-respondent to show that there 
were twostamps at the time of the execution 
of the promissory note was insufficient, then 
as I have said above, the appeal of the 
plaintifi-respondent should have been 
dismissed. From the evidence of the 
plaintiff-respondent himself it is clear to my 
mind that there could not have been two 
stamps as alleged. He states: 

“In 1931 I went toU Kyaw to demand the money 
on it. I met him but he could not pay at that time, 
On my way back, it rained. It got wet. It was then in 
my shirt pocket When I got home, I blotted it, folded 
it and kept it in the safe. There were two stamps 
when I put into the safe. There were lots of other 
papers. After six months or so I found out that one 
stamp was missing from the pro-note in suit. I search- 
` ed for the lost stamp but I could not find it.” 


Now, if there had been two stamps on the 
promissory note when he put it into the safe, 
and if, when he took it out again after six 
months and found that there was only one 
stamp, he looked for the missing stamp, Iam 
definitely of the opinion that he would 
find it in the safe. It is, however, urged 
by his learned Advocate that as there were 
so many papers in the safe and that, 
when the papers were taken out, the 
other stamp must have got mixed up with 
those papers and accidentally dropped on 
the floor, and that thereafter it might have 
been swept away. I admit that it isa very 
ingenious explanation, But that is not the 
explanation given by his client. On the 
evidence as it stands, I cannot help hold- 
ing that the story told by the plaintiff- 


(1) 28 B, 482;6 Bom L, R. 436, 
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respondent that there were two stamps is 
incredible. 

Assuming that there were two stamps, 
the further point which arises for consi- 
deration is whether they have been cancel- 
led within the meaning of s. 12, Stamp 
Act. Radha Kishen, P. W. 2, says: 

“U. Kyaw crossed one stamp by drawing a line and 
signed on the second stamp.” 

If that isso the missing stamp has not 
been cancelled within the meaning of s, 12, 
Stamp Act. See Virbhadrapa v. Bhimaji 
(1). For these reasons I set aside the 
judgment and decree of the lower Appel- 
late Court, and dismiss the suit of the 
plaintiff-respondent. As in my opinion 
consideration passed, even on the admis- 
sions of the defendant-appellant himself, 
in respect of the suit promissory note, the 
parties should, in my opinion, bear their 
own costs in this Court. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 2068 of 1931 
May 15, 1934 
Nasim Aut, J. 

BHOLA NATH CHATTOPDHYAY— 
PLAINTIFF—A PPELLANT 
versus 


MRITYUNJAY CHATTOPDHYAY anp 
COTAERS—DEFENDANTS—RESPONDENTS 

Deed—Construction—Boundaries specified and 
definite— Land within boundaries alone is transferred 
—Recitals about area should not be read as 
divorced from boundaries—Admission, when not 
binding on maker of it—-Admission in document by 
pardanashin lady— Effect, . 

Where the boundaries are vague and indefi- 
nite the area should prevail but where, the 
boundaries are specified and definite, the land 
that is conveyed must be ihe land within those 
specified boundaries and the area must be taken as 
having been given approximataly. The recitals ag to 
area inthe body of the document cannot be read ag 
divorced from what is stated in the boundaries. 

An admission is no doubt avery good piece of 
evidence and under ordinary circumstances it would 
be taken as binding upona party unless the party 
who makes the admission can explain it away. But 
when the admission is made ina document executed 
by a pardanashin lady it may not necessarily bind 
her. 

C. A. against the decree of the Additional 
Sub-Judge, Bankura, dated March 12, 
1931. 

Mr. Nripendra Chandra Das, for the Ap» 
pellant. 

Mr. Abinash Chandra Ghose for Mr, 
Durga Das Roy, for the Respondents, 


Judgment.—This is an appeal by 
the plaintiff in a suit for contirmation of 
possession after establishment of title. The 
plaintiff's case is that the suit land apper- 
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tained to a tenancy which he held under 
the superior landlord at a jama of Rs. 9-5 0 
and that the defendants are threatening to 
dispossess him from the disputed land on 
the basis of an erroneous entry in the Record 
of Rights. The defence of the defendants 
Nos. 1 and 2 is that the dispnted land is 
not a part of the plaintiff's tenancy and 
that even if it be so, the plaintiff cannot 


claim any title to this property, as he has - 


not purchased the same. The Courts below 
have found that the kobala, on the basis of 
which the plaintiff claims the disputed land, 
does not include the disputed land and in 
that view they have concurred in dismiss- 
ing the suit. Hence the present appeal by 
the plaintiff. 

The first point urged in support of the 
appeal is that the Courts below erred in law 
in holding that in order to determine whether 
the disputed land is a part of the land 
purchased by the plaintiff, the boundaries 
given in the kobala must prevail over tbe 
area, It is urged that the area mentioned 
in the kobala is three bighes but the actual 
area which now admittedly belongs to the 
plaintiff is much less than three bighas. 
There can be no doubt that where the 
boundaries are vague and indefinite, the 
area should prevail but where, as in the 
present case, the boundaries are specified 
and definite, the land that is conveyed 
must be the land within those specified 
boundaries and the area must be taken as 
having been given approximately. The 
plaintiff must show therefore that the dis- 
puted strip of land is included within the 
boundaries given in this kobala. In view 
of the concurrentifindings of the Court below 
that the disputed strip of land is not includ- 
ed within : those boundaries, the plaintiff 
cannot claim title to the disputed laud 
simply because the area mentioned in the 
kobala is in excess of the area mentioned 
within those boundaries. 

The second point urged in support of the 
appeal is that the Courts below were not 
right in disposing of the suit without com- 
ing toany finding as to whether the dis- 
puted land is a part of the tenancy belong- 
ing to the plaintiff's vendor. It is urged 
that by the kobala, the plaintiff has acquir- 
ed the right, title and interest of his vendor 
in the jama and consequently, if it is 
found that the disputed land is a part of 
the jama which belonged to the vendor, 
the plaintiff would be entitled to get it 
even though it is nct included within the 
boundaries mentioned in the kobala. Iam 
unable to give effect to this contention. 
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The plaintiff wants his title declarol on 
the basis of his kobala. The kobala no 
doubt mentions a certain area but that 
must be read subject to what is stated in 
the boundaries. The recitals in the body 
of the document cannot be read as divorced 
from what is stated in the boundaries 
Reading the document as a whole, therefore, 
it is clear that plaintiff purchased the 
right, title and interest of his vendor toa 
certain piece of land which is included 
within the boundaries mentioned in the 
schedule to the kobala. In this view of the 
matter the Courts below were right in not 
entering into the question as to whether 
this is really a part of the tenancy belong- 
ing to the plaintiff's vendor or not. Even if 
it be assumed that it was a part of the 
tenancy belonging to the plaintiff's vendor, 
the plaintiff cannot claim any title to this 
land until and unless he shows that he has 
actually purchased it. 

The last point urged in support of the 
appeal is that in locating the boundaries 
the Courts below have not given proper 
effect to the admission contained in the 
document executed by the mother of the 
defendants Nos. 1 and 2 while they were 
minors. It appears from the judgment of 
the lower Appellate Court that it has con- 
sidered this admission but in view of the 
fact that the document was executed by a 
pardanashin lady the lower Appellate Court 
did not consider this admission as binding 
or conclusive. Anadmission is no doubt 
a very good piece of evidence, and under 
ordinary circumstances, it would be taken 
as binding upon a party unless the party 
who makes the admission can explain it 
away. Butin viewof the fact that this 
admission was made ina document execut- 
ed by a pardanashin lady the lower Ap- 
pellate Court was of opinion that it was not 
binding on her. In this view of the matter 
this contention also fails. The appeal is 
accordingly dismissed with costs. 

N. Appeal dismissed. 


re 
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49, 33—Debt due on bond— Mere statement in insolv- 
ency petition, whether amounts to proof, 

The proof of debts referred to in the proviso to 
8. 186 of the Provincial Insolvency Act refers 
to procf under s, 33 of the Act,anda mere statement 
of adebt under s 13 (d) in an insolvency petition, 
even though not denied by a creditor, will not 
amount to proof under the Act and hence will 
not save limitation unders. 78 (2. Debts may be 
proved other than by the method allowed by s. 49, 
1. e„they may be proved inthe ordinary way, and 
deeds and documents may be produced as well as 
oral testimony to prove a debt ifthe creditor dees 
ot wish to avail himself of the summary method 
allowed by e, 49; but, whether ihe method allowed 
by s. 49 is followed or not,there must be some proof 
of a debt after the order of adjudication, as required 
by 8.33 of the Act. Walaiti Ramv. Partap Singh 
qd) and Laxmi Baiv, Rukmaji Ras (2), relied on, 
Krishna Chandra v. Jotindra Nath (3) and Rama- 
linga Ayyarv. Rayalu Ayyar (4), explained and 
distinguished. 


. ©. A. against the decree of the 
District Judge, Raipur, dated Decem- 
ber 19, 1932. 

Mr. W. OC. Dutt, for the Appellant. 

Mr. D. N. Chowdhari, for the Respondent. 


Judgment.—the only question in this 
appeal is one of limitation. The appellant 
brought a suit ona bord for Rs. 1,000 
executed by the respondent on March 12, 
1926. That bond was payable in three 
annual instalments, two of Rs. 300 and 
the third of Rs. 400. The suit was origi- 
nally brought for the balance due on the 
unpaid third inslalment of Rs. 400 with 
interest, but subsequently with the leave 
of the Court an amendment was made and 
a claim for the first two instalments with 
‘interest was added. That claim was al- 
lowed by the trial Court, and a decree for 
the sum of Rs. 2,360 was passed. On appeal, 
however, the District Judge held that the 
claim cn the first iwo instalments was 
bared by time, snd he, therefore, passed 
a decree for the third instalment of Rs. 400 
cnly with interest. Jt is now contended 
by the appellant that this finding wilh 
regard to limitation is incorrect. 

The facts are admitted and are, for the 
most part, established by. the record. The 
only question to be determined is whether 
the debt due cn the bond was proved in 
the insolvency proceedings and therefore 
limitation would ke saved by s. 78 (2), 
Provincial Insolvency Act, or whether the 
proviso to that section applies. As already 
stated above, the bond was executed on 
March 12, 1926. On September 7, 1926, 
the respondent Rambharcsa applied to be 
adjudicated an insolvent, and on Novem- 
ber 3, 1926, he was adjudicated an insolvent 
and was ordered to apply fora discharge 
within six months. It is noted in the order 
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sheet, a copy of which is on the record 
as Ex. P-3, that the creditors who were 
present did rot oppose the application, 
and the present appellant Mannarao is 
shown as the creditcr in the application. 
On September 24, 1927, the adjudication 
was annulled, as the insolvent was absent. 
The insolvent, however, again made an 
application that that order should ke. set 
aside, and on August 29, 1928, he was 
again adjudged an insolvent in the absence 
of the creditor, as would appear frcm the 
copy of the order, Ex. P 7. Again, however, 
the adjudication was annulled on Decem- 
ber 18, 1929, es the insolvent did not 
apply for an order of discharges during 
the period specified. The present suit was 
filed cn December 17, 1931, and, if the 
two periods during which Rambharosa was 
adjudicated an ineolvent are excluded 
under the provisions of s. 78 (2), the claim 
for the first two insolvents will ke in time. 
If however they cannot be excluded, the 
claim for those two insolvents will be time- 
barred. I am of opinicn that the view 
taken by the District Judge is correct 
and that the debt cannot be held to be 
proved according to the provieo to e. 78, 
Provincial Insolvency Act. That proviso is 
clear in its terms and is as follows: 

“Provided that nothing in this section sball ap- 
ply to a suit or application in respect of a debt pro- 
yable but not proved under this Act.” 

It is clearly meant by this that the debt 
must be proved under the Act, i. e., the 
Provincial Insolvency Act, and 1 would 
agree with the District Judge that a mere 
statement of a debt due by a debtor in 
his petition to be adjudicated an insolvent 
made under .s. 13 of the Act which he 
is bound to make under cl]. (d) of that 
section, is not a prcof of the debt, as 
required by the Act. I am supported in 
this view by the decision in Walaiti Ram 
v. Partap Singh (1), and Laxmi Bai v. 
Rukmaji Ico (2), The procedure cn the 
presentation of a petition is on its admis- 
sion for a Court to fix a hearing under 
s. 19 of the Act, and then after inquiry 
under s. 24 of the Act, the Court shall 
either dismiss the petition under s. 25 or 
pass an order of adjudication under s. 27 
of the Act. After the order of adjudication 
has been made, all persons alleg- 
ing themselves to be creditors are 
required to ,tender proof of their debts 

(1) 135 Ind, Cas. 194; A I R 193? Lab. 173; Ind. 
Rul. (1932) Lah. 66; 32 P L R £05. 

(2) 151 Ind. Cas. 284; A IR 1934 Mad, 465; 57 M 
767,67 MLJ45; 40L W 199; 7R M120; (1934) M 
W ON 934, 
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and all persons so proving their debt are 
entered ina schedule of creditors. Further 
s. 49 of the Act lays down a summary 
method of proof by which creditors can 
prove their debts. The proof of debts re- 
ferred to in the proviso to s. 78 of the 
Act must, I hold, refer to proof under s. 33 
of the Act, and a mere statement of a 
debt under s, 13 id) in an insolvency 
petition, even though not denied by credi- 
tor, will not amount to proof under the 
Act. It is true that debts may be proved 
other than by the method allowed by s. 49, 
4. e„ they may be proved in the ordinary 
way, and deeds and documents may be 
Produced as well as oral testimony to 
prove a debt if the creditor does not wish 
to avail himself of the summary method 
allowed by s. 49; but, whether the method 
allowed by s. 49 is followed or not, there 
must be some proof of a debt after the 
order of adjudication, as required by 8.33 
of the Act. 

The learned Counsel for the appellant 
has cited Krishna Chandra v. Jotindra 
Nath (3), and Ramalinga Ayyar v. Rayalu 
Ayyar (4), in support of his contention 
that the debt was proved under the 
Act. Both these cases have been con- 
sidered by the District Judge, and Tam 
of opinion that the view expressed by him 
is correct. The judgment in the Calcutta 
case is not very full, and it is not clear 
from it whether the decree was proved in 
any way after the adjudication, though it 
was certainly mentioned by the debtor in 
his petition for adjudication. It may be 
noted that execution of the decree was 
stayed pending the insolvency proceedings. 
In the Madras case the dezree was 
obtained against the insolvent after his 
adjudication, and the Official Receiver was 
a party to the decree; the Judges held 
that the debt must be held proved within 
the terms of s. 78, Provincial Insolvency 
Act. L would agree with the District 
Judge that there must always be a 
difference in a casa of a decree which 
proves itself, especially in the case of a 
decree that is obtained after an order of 
adjudication. In the present case, however, 
the claim is only ona bond, and it is not 
denied that that bond would have to be 
proved under the Act. I would again 
affirm that a mere admission of the debt 
dne on the bond by the debtor in his 


(3) 114 Ind Cas 415; AIR 1923 Oal. 159; 480 L 


574. 
(4) 122 Ind. Gas. 241; A IR1930 Mad. 358; 53 M 
3; 31 L W 75; Ind. Rul, (1930) Mad “309. 
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petition for adjudication would not amount - 
to proof under the Insolvency Act and 
therefore would not save limitation under 
s. 78 (2) of the Act. 

The decree of the lower Appellate 
Court, therefore, is confirmed ani the ap- 
peal is dismissed. (osis of the appeal 
will be borne by the appellant. Other 
costs as ordered by the lower Appellate - 
Court. 

D, Appeal dismissed, 


menan maan 


MADRAS HIGH COURT 
Original Side Appeal No. 61 of 1933 


AND 
Original Petition No. 266of 1932 
March 27, 1934 
Brastey, C. J, AND MADHAVAN 


Nate, J. 
P. M. BALASUBRAMANIAM 
MUDALIAR—DEFENDANT— APPELLANT 
VETSUS 
MARIAN RODRIGUES AND oTaERs— 
PLAINTIFFS — RESPONDENTS 

Succession Act (XXXIX of 1925), s. 306—Fatal 
Accidents Act (XIII of 1835)—Suit for damages 
for negligently causing death —Death of defendant 
— Cause of action, whether survives against defendant's 
heirs. 

Where the plaintiff broughta suit against the 
defendant for damages on the ground that the 
defendant had by his negligence, caused the death 
of the plaintiffs husband and during the pendency 
of the suit thedefendant died: 

Held, thatthe right of action survived against 
the legal representatives of the deceased defendant 
under s. 395 of the Succession Act, Rem- 
chode Doss v. Rukmany Bhoy (1) and Rustomji 
Dorabji v. Nurse (2), distinguished. 

Appeal from the order of Mr, 
Justice Stone, dated February 24, 1933, 
and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High 
Court in Application No. 3938 of 1932 in 


C. S. No. 59£ of 1939, and O. P, No. 266 of 
1932. 

Messrs. King and Partridge, for the - Ap- 
pellant. 


Messrs. K. Rajagopalan and V. Varada- 
raja Mudaliar, for the Respondents, 


Beasley,C. J.— This is an appeal from the 
judgment of Stone, J. The question here 
is whether s. 306 of the Indian Succession 
Act can avail the respondents here who 
were the plaintiffsin the suit in the trial 
Court and who claimed damages from 
defendant alleging that through his negli- 
gence hehad caused the death of the 
ist plaintiff's husband. During the pen- 
dency of the suit the defendant died; and 
the question in the trial Court and here was 
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whether the action could be continued 


against the legal representatives of ihe de- 
ceased defendant. If s.306 ofthe Indian 


Succession Act is of application, then 
clearly the right to continue the suit 
against the legal representatives of the 


deceased defendant survives. This being 
acasecfa fatal accident, without stavu- 
tory provision suchan action could not be 
brought against the wrongdoer. But, as 
in England, the Fatal Accidents Act heie 
(Act XIII of 1885) enables an action for 
compensation to be biought by the family 
of a person for loss cecasioned to it by his 
death by actionable wrong. There is 
another Act—Act XII of 1855—which gives 
the executors aright to sueand be sued 
in certain cases for wrongs committed in the 
lifetime of a deceased person, those wrongs 
being ones which occasioned pecuniary 
loss to the estate of the deceased person. 
Therefore, it is the Fatal Accidents Act 
(XIII of 1855), which gavethe plaintiffs in 
this case the right to sue for damages 
oceasioned by the negligence of the defend- 
ant causing the death ofthe Ist plaintiff's 
husband. Whatisthe position when the 
defendant dies? Itis contended here for 
the appellant that the suit abates. Onthe 
other hand, the contention which found 
favour withour learned brother was that 
s. 406 of the Indian Succession Act allows 
the suit to ke continued even after the 
death of the defendant, against his legal 
representatives. One authority quoted in 
support ofthe appellant's argument isthe 
decision in Remchode Doss v.Rukmany Bhoy 
(1) which was approved by a Full Bench of 
this High Court in Rustomji Dorabji v. 
Nurse (2). Itis very fairly admitted that 
the latter case doesnot support the appel- 
lant’sargument inits entirety. That, I 
think is obviously so. Both the Full Bench 
case, Rustomji Dorabji v. Nurse (2) and the 
case which it approves of, viz., Remchode 
Doss v. Rukmany Bhoy (1) were cases 
where suits had been brought claiming 
damages for malicious prosecution. When 
s. 306 of the Indian Succession Act, is 
examined, it will be seen that there are ex- 
cepted from that section actions for defame- 
tion, assault and other personal injuries not 
causing the death of the party. 
cases referred to, it was held that they were 
actions within the excepted classin s.i06. 
We are here dealing with the case of per- 
sonal injuries which caused the death, it ig 
(1) 28 M 487, 


(2) 62 Ind, Cae, 260; 44M 357:40M LJ 173; 1921 
A WN 121; 29 M LT 123; 14 LW £00 (FB). 
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not accurate to say ofthe party, who caused 


the death of the husband of the Ist plaintiff - 


and we are, therefore, prima facie not deal- 
ing with a case which is excepted from 
the latter part of s.30Go0f the Indian Suc- 
cession Act. What does s. 306 do? It 
deals first of all, with an existing action. 
That is what we are dealing with here. 
The Fatal Accidents Act (XIII of 1895) 
allows such an action and such an action 
has been brought. It isan action or de- 
mand against someone, the wrong-doer. 
We are not considering 
a survival of aright to the plaintiffs be- 
cause they had a right of action to start 
with. Weare dealing with its survival 
against a person who has died. The open- 
ing words of the section are: 

“All demands whatsoever (that is wide enough) 
and all rights to prosecute or defend any action 
or special proceedings existing in favour of (these 
are the 
the time of his decease survive to (and kere again 
are the important words) “and against” his executors 
or administrators”. 

At the time of the death of the defendant 
there was an action against him pending. 
That, therefore, comes with the earlier 
words of the section. That action survives, 
according to the words which next follow, 
“against his executors or administrators.” 
Reading those words of the section and 
the section itself,it seems tome that that 
is the natural construction to put upon the 


section. So far as weare aware, there is 
no authority upon the point, there being 
no cases ofsimilar nature; and in the 


absence of any authority,in my opinion, 
we should follow the reasoning of the 
learned trial Judge and the result he has 


arrived at. Under these circumstances 
this appeal must be dismissed with 
costs. 
Madhavan Nair, J--I entirely agree. 
A. Appeal dismissed. 


RANGOON H.GH COURT 
Miscellaneous Civil Appeal Nos. 47 and 
of 78 of 1934 
Miscellaneous Ep A No. 13+ of 1933 


an 
Civil Revision Hos ie 190 and 252 of 


19 
August 14, 1934 
BAGULEY AND Moszty, JJ. 
J. N. KUNDU— APPELLANT 
versus 
U TUN AUNG AND OTRERS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s 1, 
0. XL, r. 1 ()— Preliminary inquiry into prima facie 


here any case of: 


important words) or against a person ab 
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title of claimants 


to property—Decision in such 
inquiry— Nature of—Decision, if 


operates as res 


` judicata. 


to inquire 
to 


Where a preliminary inquiry was held 
into the prima facie right of certain persons 


| remain in possession of certain properties for which 
`a Receiver was appointed and it was found that no 
‘prima facie claim was established as 


to possession 
of the properties : 

Held, that the decision was only as to which of the 
parties was to file a suit for declaration or possession 
and did not operate as res judicata. 

Messrs. K. C. Bose, S. M. Ghosh, K.N. 
Dangali and N. N. Sen, for the Appellant. 

Messrs. Anklesaria and A. A. Darwood, 
for the Respondents. 


Mosely, J—I am dealing with two 
appeals here, Civil Miscellaneous Appeal 
No. 47 of 1934, by J. N. Kundu and Civil 
Miscellaneous Appeal No. 78 of i934, by N. 
N. Kundu and U.N. Kundu, against the 
orders of the District Judge in Civil 
Miscellaneous No. 9 of 1932, where he dis- 
missed the objections of these three people 
to the taking possession by the Receiver of 
property,—a saw mill over which the 
respondent, Babu Nand Kishor, had 
obtained a mortgage decree. There are 
also four other appeals or applications, 
detailed below, the result of which de- 
pends on these two appeals. 

Civil Regular Suit No. 3 of 1932, of 
the District Court, Nand Kishor sued R. M. 
Kundu, the son and legal representative of 
the deceased A. Kundu and the res- 
pondent, P, S. A, L. Chettyar Firm for 
Rs. 85,000, principal, and nearly Rs. 3,000, 
interest, due on a sub-mortgage. A. C. 
Kundu, deceased, (who died on September 
27, 1931), executed a promissory note, by 
his agents Harendralal Kundu and G. K, 
Kundu, in favour of the Chettyar Firm on 
May 31, 1930, and they deposited by way 
of mortgage security the title-deed of 
the saw-mill and the plant now in question 
which were admittedly in A. C. Kundu’s 
mame. The Chettyar Firm made a sub- 
mortgage by deposit of the title-deeds in 
favour of the plaintiff, Nand Kishor, at a 
small rate of interest. Later on in the 
case the executors of A. ©. Kundu's will 
which he had made in 1923, G. K. Kundu 
and S. N. Kundu, were added as defen- 
dants. After the preliminary mortgage 
decree a Receiver was appointed and when 
he went to take possession of the mill on 
March 2, 1933, after an appeal against 
the preliminary mortgage decree had been 
dismissed in this Court, his possession was 
resisted by the present appellants. After 
that a final decree was passed, and in 
June 1933, pending the inquiry into the 
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question whether the Receiver should takë 
possession of the mill, or only of what the 
appellants alleged to be his interest in it, 
a one-fifth share,—the appellants got an 
crder directing that they might remain in 
possession on furnishing security. Civil 
Revision No. 167 of 1933, is an applica- 
tion by six Kundus who claim to have 
an interest in the mill for revision of 
that order as to} security, and Civil Revi- 
sion No. 190 of 1933, is a counter-appli- 
cation of Nand Kishor that the District 
Judge should have allowed such condition- 
al possession. Security was not furnish- 
ed, and the District Court ordered the Re- 
ceiver to take possession, and against 
that order the Kundus have filed Civil 
Revision No. 252 of 1933, and also Mis- 
cellaneous Application No. 134 of 1933. 
The six Kundus who claim an interest are: 
three brothers, Harendralal Kundu, S. N. 
Kundu and Hiralal Kundu, who claim a 
one-fifth share between them; and J. N. 
Kundu, N. N. Kundu and U. N. Kundu 
(who is the father of G.K. Kundu), who 
claim a one-fifth share each. 


The learned District Judge held a preli- 
Mminary inquiry and went carefully and in 
detail into the history of the cage and 
the documentary evidence. The only oral 
evidence which was alluded to in his 
judgment or in the argument before us 
was that of Harendralal Kundu, the tenth 
witness for the applicants, who made a 
great many admissions, which the learn- 
ed Judge considered to have disproved 
the appellants case. The Judge held 
that the Kundus, who come from Bengal, 
were a joint family, as alleged, until about 
1923 ora date a little subsequent, when 
they separated. He held that the mill 
mortgaged since that date by Herendra- 
lal Kundu and G. K. Kundu as agents of 
A. ©. Kundu was the sole property of 
A.C. Kundu. It is argued that the claim- 
ants had a prima facie and bona fide claim 
to remain in possession, and thatthe Judge 
should not have held that the Receiver 
had the present power to remove them 
from possession (O. XL, r. 1, sub-r. 2), and 
should not have held the. inquiry, and 
Chittammal v. Ponnuswami Naicker (1) 
is quoted in this connection. But the in- 
quiry has been held and a decision come 
to, and I see no reason to suppose that 
the decision was wrong forthe purpose 
of the case. That decision is not res 


(1) 92 Ind. Gas,573; AIR 1923 Mad. 3633 49M 


76°; 23L W 94; 50M L J180. 
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judicata, and probably merely decides 
which of the parties will file a suit fora 
a declaration or for possession. I should 
be reluctant here to say more than is 
necessary for the purpose of deciding 
these appeals, or to in any way prejudice 
the suit that may be brought. The pro- 
ceedings and evidence here may not be 
complete, and J may note that the learn- 
ed Advocate for the appellants has asked 
that the Court should take this course 


in the decision if the present case goes 
against him. 
The mill in question was admiltedly 


bought in the sole name of A. ©. Kundu 
in 1920, vide Ex. J, though he and his 
family had a ten-anna share in it, the other 


eix-anna share belonging to M. L. Kundu: 


(no relation) and hisfamily. M. L. Kundu 
went out in 1915. Thereis a good deal of 
documentary evidence to show that A. 
C. Kundu dealt with P. S. A.L. Chet- 
tyar Firm from about 1917 on. Many 
other exhibits which need not be men- 
tioned, go to show that the family of A. 
C, Kundn was jointup to 1923 or so. In 
A. C. Kundu’s will of 1923 (Ex. 20), he 
stated that he only owned one-fifth of the 
timber business. Exhibits 11 and 12 sre 
the plaint and written statement of April 
and June 1925, filed in Calcutta. A. ©. 
Kundu put in his written statement by 
his agent U. N. Kundu, where it was 
admitted that the timber business at 
Moulmein was a joint one up to 1922, 
That admission in itself would not help 
the appellants. Exhibit 13 shows that A. C. 
Kundu bought a piece of land in Calcutta 
in his sole name in May 1924, and that in 
August 1927, all the Kundus joined in the 
deed of sale when theland wassold. But 
that again, would not necessarily affect the 
ownership of the Moulmein business, and 
may only have been done ex majori 
cautela in executing the conveyance. Be- 
tween 1926and 1929, Harendralal Kundu 
appears to have informally Jeased the mill 
from A. C. Kundu. This is admitted 
by the Chettyar, who is witness No.3 for 
Nand Kishor. Exhibit 17 is a series of eight 
telegrams from Qalcutta to Harendra and 
Gopal at Moulmein, sent, it is said, after 
the expiry of this lease when jt was pro- 
posed to lease the mill to one Buxi Ram. 
It is said that Harendra objected to this. 
One of the telegrams, addressed in dup- 
licate to Harendra and Gopal, referred to 
the joint business, and other telegrams 
refer to the lease of the mill. Ido not 
consider that these telegrams are properly 
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proved, and the use of the expression 
“joint business? is almost too apt. 
Exhibit 18-A, which has not been proved, 
is an undated and unsigned letter purport- 
ing to be an Advocate's reply to a notice 
by Rookmanund,a man who took a sub- 
mortgage of the mill from the Chettyar 
before Nand Kishor. The letter purports 
tobe a reply to a notice of July 1. 1981,- 
to A. ©. Kundw's agents, G. K. Kundu 
and Harendralal Kundu, demanding pay- 
ment of a sum of Rs. 26,000, due on the 
snb-mortgage out of the mortgage to the 
Chettyar of Rs. 85,000. The reply states 
that A. C. Kundu has onlya one-fifth 
share in the mill, and that the money was 
not borrowed for any purpose connected 
with the mill, but for the timber busi- 
ness carried on by A.O. Kundu,—a com- 
prehensive defence, if the document were 
proved. Exhibit 18-A, which is proved and 
is a reply to the Chettyar’s subsequent 
notice of demand, is dated September 19, 
1931. JItdoes contend that A. ©. Kundu 
only owned a one-fifth share in the mill, 
but is silent about the purposes of the 
loan. A.C. Kundu died on September 27, 
1931, and presumably this correspondence 
was entered into during his last illness. 
The promissory note sued on was execut- 
ed by Harendralal Kundu and G. K. Kunda 
as agents of A.C. Kundu and they deposited 
at the time the power-of-attorney (ix. Q.) 
filed in Civil Suit No. 3 of 1932, which ap- 


pointed them and also J. N. Kundu the 
agents of A.C. Kundu. The Chettyar says 
in evidence (and it is admitted) that 


besides them, U. N. Kundu and 8S. N. 
Kundu, and another Kundu, also had powers- 
of-attorney from A. ©. Kundu, who was a 
Pleader in India. If Harendra Lal Kundu 
was a partner of, or a co-sharer with A. 
C. Kundu, itis perhaps curious that he 
took a lease of the property. One point 
much reliedon by the learned District 
Judge was that Harendralal Kundu him- 
self as agent of A. O. Kundu registered 
the timber business and the saw-mill in 
the sole name of A. ©. Kundu in January 
1924: vide the application, page 23 of Civil 
Miscellaneous No. 9, 1932, Vol. 1. 
The mostimportant thing against the 
appellants is the evidence of Harendra- 
lal himself (witness No. 8 forthe objec- 
tors). He admitted that whenever money 
was required for the mill he raised it on 
promissory notes executed by him asagent 
ef A.C. Kundu. The promissory note in 
suit was a renewal of one of the same 
amount executed by him and Q. K, Kundu 
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for A. O. Kundu in September 1928, It 
‘would appear that the original debt was 
one of Rs. J1,25,000 on a promissory note 
of January 1923. The witness said, first, 
„that the family broke up their joint living, 
‘but not their joint ownership of property, 
ten or elven years before 1933, that is to say 
about 1922 or 1923. Letter he admitted 
that they broke up the joint family timber 
business in 1922 or 1923, and that since 
then he and A.C. Kundu and others had 
carried on separate timber businesses, 
and, in fact, had separate accounts with 
the same P.S. A. L. Chettyar Firm, At 
the same time the witness tried to make out 
that the money was borrowed on behalf 
of A.C. Kundu, not for the mill or its ap- 
purtenant timber business, but for A. C. 
Kundu’s separate timber business, the ex- 
isfence of which, apart from the mill and 
its business, is nowhere proved at all. It 
is arguedin this appeal that A. ©. Kundu 
was carrying ona timber concession, hut 
there is no proof whatever of this. The 
witness had the firm's books at his disposal, 
and contended that these separate busi- 
nesses could -be ascertained from the books, 
but he made no effortto produce them. 
One remarkable admission was that when 
the family business split up in 1924, all 
the liabilities due by the joint family were 
transferred to A. ©. Kundu’s private account, 
and that he was made personally liable 
for all the liabilities of the timber business 
of the joint family. 

In view of this evidence I do not think 
it can be held that the District Judge came 
toa wrong conclusion in finding that the 
mil! was prima facie the property of A. 
C. Kundu alone and that the Receiver had 
a right to take possession of it. These 
two appeals must be dismissed. The 
argument has taken the greater part of 
two days. The costs for these two appeals 
will be fixed ab Rs. 255. The connected 
four cases will be dismissed, no orders as 
to the costs of those. 

Baguley, J.— I agree. 

N. Appeals dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 67 of 1934 
July 9, 1934 
© Ba U AND MACKNEY, JJ. 
MAUNG PE TRU—APPELLAST 
VETSUS 
U THEY— RESPONDENT 
Civil Procedure Code (Act V of 1208, 0. I, r. 8— 
‘Same interest, meaning of—Representative suii—All 
persons ‘having common interest’, if should agree before 
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suit is brought— Proper parties—Person having interest 
not consenting to be plaintiff—Procedure—He should 
be made pro forma, defendant. 

The fact that one member of a society objects to 
the institution of a suit on behalf of it dues not show 
that he has not the same ioterest as others, in the 
suit orthat the suit isnot for his benefit as such 
members. 

In the case of suit by persons having a common 
interest, it is not necessary that all persons having 
the common interest should agree before one of them 
can bring a suit as their representative. 

No person is obliged to have his or her name 
added as plaintiff in a suit without his or her con- 
sent, and ifa party were made plaintiff without his 
consent, he might also be made liable to costs, 

The proper procedure in such a case is to make 
him a pro forma defendant. Uma Sundari Dasi v. 
Ramji Haldar (3), relied on. 

E.C. A. from the decree of the District 
Court, Bassein, in ©. A. No. 51 of 1933. 

Mr. Twa Aung, for the Appellant. 

Mr. S. A. Rahman, for the Respondent. 

Mackney, J.—In Civil Suit No. 26 of 
1933 of the Sub-Divisional Court of Bassein 
the present respondent, U They sued the 
appellant, U Pe Tru, on a mortgage bond 
for recovery of money due on which in- 
terest has never been paid. The defendant- 
appellant at first objected that the mort- 
gage was made in favour of a society 
called the Sabachi Association of which he 
himself was a member. His objection was 
allowed, and U They then filed an amended 
plaint to which he claimed to be acting 
on bebalf of the society and asked per- 
mission to sue on behalf of himself and 
the other members of the association. 
Notices under O. J, 7.8, of the institution 
of the suit were sent to all members of 
the society and all but four intimated their 
consent to the institution of the suit for 
their benefit. The four dissentients com- 
plained that the society had ceased to 
function since 1930, and that U They him- 
self did not pay what he owed the 
society and did not take action against 
other members of the society who owed 
money to it, because they were his re- 
latives. The other members filed a state- 
ment setting out that ata duly convened 
meeting of the association held on Feb- 
ruary 11, 1932, 12 out of the 17 members 
attended and unanimously resolved that 
U They, being the President, should be 
appointed to act as agent of the associa- 
tion. This statement is signed by ten 
of the members. 

The learned Sub-Divisional Judge con- 
sidered that the case was parallel with 
Harkisondas Shivlal v. Chhaganlal Narsidas 
(A) and held that as there were certain 


(1) 33 Ind. Cas. 264; AI R 1916 Bom 26}; 40 B 
158; 18 Bom L R1. 


540° 
members of the association who were op- 
posed to the bringing of the suit, permis- 
sion could not be given to the plaintiff to 
bring the suit. On appeal the learned 
District Judge held that the decision of 
the Bombay High Court was not on all 
fours with the facts in the present case 
and that it was not necessary that all the 
persons having a common interest should 
agree before one of them should be allowed 
to bring a suit as their representative. He 
therefore allowed the appeal and remanded 
the case to the lower Court for disposal 
on the merits. Against this order Maung 
Pe Tru has now appealed to this Court. 
It may here be noted that the appeal waa 
at first wrongly treated as a second appeal 
and placed before a Single Judge of the 
Court. The order of the District Court was 
not a decree, bub an order remanding the 
case for trial. An appeal would lie there- 
fore under O. XLIV, r. 1, cl. (u), and there 
could clearly be no second appeal. 

Although four dissentient members of 
the society do not wish the suit to be 
brought, they advance no valid reason 
why it should nos be brought. There is 
no doubt that the association is functioning 
and that the plaintiff-respondent has been 
authorised by a large majoritv of the 
members to prosecute this suit. No doubt, 
it is all very comfortable for the members 
of the society who have borrowed money 
therefrom that they should not be sued for 
the return of that money, but the majority 
of the members clearly have a right to 
sue for its return when they so desire. If 
the dissentient members consider that 
other persons ought to be sved they should 
endeavour to gain their point in the society 
and if they cannot gain their point, they 
can set about having the society dissolved 
and its affairs wound up. In the meantime 
although for some reason they may not 
wish U They to prosecute the suit, yet it 
cannot be denied that it is in their in- 
terests as members of the society that he 
should sue. The suit is, therefore, un- 
doubtedly to the benefit even of those four 
dissentient members. 

The Bombay case to which reference 
has been made is nota parallel case. In 
that case some members of a section of a 
caste wished to bring a suit requiring the 
headman of the whole caste to furnish 
accounts and to refund whatever amounts 
should be founddue. Out of 183 members 
constituting the section in question 112 
supported the plaintiffs’ contentions while 
the rest supported those of the defendant. 
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It was held that the suit as constituted . 
must fail, for the plaintiffs could not 
represent or sue on behalf of the numerous 
members of the section who admittedly 
were in opposition in the controversy. It 
was remarked : f 

“For in no sense could it be-said, as the language 
of the rule requires, that they and the plaintiffa 
held tha same interest in the suit and that the 
plaintifs in bringing this suit were suing for oron - 
behalf of those dissentient members”, 

This observation is in no wise appli- 
cable in the present case, and therefore, 
in my opinion, the decision in that case 
cannot be taken us a guide for the 
present case. It may be noted that even 
yet the Court has not given express per- 
mission to the respondent to sue on behalf 
of the other interested persons. In my 
opinion the proper order to pass in this 
case is that permission is granted to the 
respondent to sue on behalf of himself 
aud the other members of the society, and 
that the dissentient members, wha do not 
wish to be joined as plaintiffs, should be 
joined as pro forma defendants. Costs of 
this appeal, three gold mohurs, should follow 
the final result. 

Ba U, J.— I agree with the order proposed 
by my learned brother Macknay, J., but I 
wish to make a few observations. The 
general principle is that all persons in- 
terested in the subject-matter of a suit, 
however numerous they may be, should 
be made parties thereto so that the Court 
may beable to do complete justice and 
decide the matter between them once and 
for all. But if the persons interested are 
so numerous that it is impossible or in- 
convenient for all of them to be brought on 
the record, permission is then granted, if 
asked for, to one or more of them to sue 
or defend on behalf of the other. Before 
such permission is granted, an opportunity 
should however be given to those who are 
to be represented in the suit to appear and 
show cause, if they so desire to do, why 
such permission should not be granted. If 
they do not, it will not be open to them to 
plead hereafter that they are not bound by 
the decree passed in the suit. See Sona- 
chaiam Pillai v. Kumaravelu Chettiar, (2). 
But ifthey appear and oppose the grant- 
ing of permission, then the question as to 
whether they should not be made parties 
arises. In Uma Sundari Dasi v. Ramji 
Haldar (3), Garth, © .J., said : 

“It is clear by the terms of s. 32, [now 0,1, r. 8 
sub-r. (2) and r. 10, sub-r.(2)] that he had no 

(2) 107 Ind. Oas. 625; A I R 1928 Mad 77; 51 M 
128; 54 ML J 8; I L T 40 Mad 23; 27 L W 216, 

(3)7 0242; 90L RAR. 
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_ Tight to do this. No person is obliged to have his 
or ber name added as plaintiff in a suit without his 
or her consent. And the justice of the rule is 
© obvious because the suit may be improperly brought; 
and ifa party were made plaintiff without his con- 
sent, be might also be made Jiable tocosts. Ifthe 
defendants object that other parties should 
be joined as plaintifs and they refuse to be joined, 
the proper course is to make them defendants, so 
that they are all before the Court and the Court may 
make whatever it considers just as to costs.” 

So faras I am aware, this decision has 
never been dissented from. If it were to 
- be otherwise, there would be no finality to 
litigation in respect of the same subject- 
matter. I therefore agree that the four 
dissentient members should be made pro 
forma defendants. 


N. Order accordingly. 


MADRAS HIGH COURT 
Original Side Appeal No. 10 of 1934 
August 8, 1934 
Buastey, O. J. AND Kise, J. 

Tue OFFICIAL ASSIGNEE of MADRAS 
—APPELLANT 

versus . 
KHAMBAMPATI PEDDA SUBBA RAO 
— RESPONDENT 

Registration Act (XVI of 1808), s. 17 (2), (i) and (vi) 
—Insolvency petition—Agreement between debtor and 
creditors providing for full payment of debts and 
charging immovable property —Petition withdrawn in 
accordance with agreement— Agreement, whether ‘ com- 
position deed’ cr ‘decree or order of Court — 
Necessity of registration—Composition deed, essentiala 


Where, during the pendency of an insolvency peti- 
tion an agreement was entered into between the 
creditors and the debtor by which the latter under- 
took to discharge the debts of the creditors in full 
within a period of one year by collecting his out- 
standings and created a charge in favour of the 
creditors over certain: immovable property and it 
was further agreed that the creditors were at liberty 
to recover the balance, if any, of any debt which was 
not paid, by proceeding against the debtor personally 
and on the basis of this agreement an application 
` was made to withdraw the insolvency petition and 

the Court accordingly granted leave to withdraw : 

Held, that the agreement was neither a composition 
deed within s. 17 (2) (i) nor any decree or order of 
a Court within s. 17 (2) (vi) of the Registration Act 
and was not exempt from registration. 

A composition means an agreement between the 
compounding-debtor and all or some of his creditors 
by which the compounding creditors agree with the 
debtor and with each other to accept from the debtor 

ayment of less than the amounts due to them in full 
- patisfaction of the whole of their claims, An agree- 

ment in which every possible kind of agreement is 
made including a final residuary right of suit to 
ensure that the creditor shall be paid in full, cannot 
be held to be an instrument to secure the payment 

ofa composition. Chandrashankar Pranshankar v. 

Bai Mogan (1) distinguished. 

Though a reference to the terms of an unregistered 
agreement in an order of the Court would make those 


- Mr. Justice Stone, dated January 22, 
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terms admissible in evidence, an agreement on account 
of which a petition is withdrawn is not exempt from 
registration under s. 17 (2)ivi), Registration Act, if 
the parties do not apply to the Court to record the 
terms of the agreement, even though the Court might 
have considered the agreement in deciding whether 
leave to withdraw should be granted. Pranalini 
v, Lakskmi Anni (2), distinguished, Muthayya v. 
Venkataratnam (3), applied. 


O.S. A. from the order of the Hon'ble 
1934, 
and made in the exercise of the Insolvency 
Jurisdiction of the High Court in Appli- 
cation No, 69 of 1933 in Petition No. 158 
of 1932. 

Mr. T. M. Krishnaswamy Ayyar for Mr. 
S. G. Satagopa Mudaliar, for the Appellant. 

Mr. K. S. Krishnaswamy Ayyangar for 
Mr. A. Kuppuswamy, for the Respondent, 

King, J.—This appeal is concerned with 
theinsolvency of the three partners of Maho- 
med Khaja Sahib & Co., and the simple 
point at issue is whether a certain agree- 
ment to which these partners were parties, 
which is unregistered, is or is not exempt 
from registration. Thelearned trial Judge 
has held thatit is not exempt, and, there- 
fore, is not admissible in evidence and the 
Official Assignee who seeks to rely upon 
it has appealed. 

The circumstances in which the document 
came to be executed were these. In 1928 
twoInsolvency Petitions, Insolvency Petition 
No. 483 and Insolvency Petition No. 527 were 
filed in the High Court against the firm in 
its creditors, 
These petitioning creditors applied under 
s. 13 (8) of the Presidency Towns Insolvency 
Act for leave to withdraw their petitions. 
Their applications were posted to Decem- 
ber 1], 1928, and on that day they produced 
in support of them the agreement now in 
dispute which was undated but signed by 
the three partners and by nineteen of 
their creditors. As the Official Assignee 
did not object to the applications, and no 
doubt, in view of the arrangements evidenc- 
ed by the agreement the Court granted 
leave to withdraw. 


KitsMBsMPaTi PEDDA SUBBA RAO 


The agreement begins by setting out the 
indebtedness of the firm as Rs. 99,500 and 
its potential assets, 7.e, outstandings due 
but not yet realised as Rs. J,95,850. It 
then goes onto provide that the partners 
shall pay immediately a sum of Rs. 22,300, 
which is to be lent to them by a relation, 
They are then to have a pericd of one year 
in which to collect their outstandings and pay 
off the balance of their debts in full. If 
they fail to do this, they are to sell certain 
immovable property and from the sale 





B49 


proceeds pay off the balance and also 
finally, the debt owing to their relation. 
In the meantime a charge is created in 
favour of the creditors over the immovable 
property already referred to. Finally 
(para. 8) if both the outstandings and the 
sale-proceeds are insufficient to pay the 
creditorsin full, the creditors are to be at 
liberty to recover the balance by proceed- 
ing against the partners personally or 
against any other property which they may 
possess. 

It is not seriously denied that prima facie 
such a document as this requires registra- 
tion. It falls clearly within s. 17 (1) (0) 
of the Registration Act as creating an 
interest in immovable property. It is for 
the appellant, therefore, to show, if he can, 
under what provision or provisions of the 
Registration Act the document can be 
exempted. He has referred us to two 
provisions. The first iss. 17 (2) (i) which 
exempts: 

“ Any composition deed " 
and the second is s. 17 (2) (vi) which 
exempts: 

“ Any decree or order of a Court except a decree 
or order expressed to be made on a compromise 
and comprising immovable property other than that 
which is the subject-matter of the suit or proceeding.” 

On the first of these contentions the 
learned trial Judge has held that this 
document cannot be a composition deed 
as itis not, technically speaking, a deed 
and does not record any composition. He 
has also refused to have recourse, in 
- determining this. matter, to the definition 
of ‘composition deed’ to be found in Sch. I, 
of the Indian Stamp Act. In appeal we 
have been referred toa ruling of a Bench 
of the Bombay High Court, Chandrashankar 
Pranshanker v. Bai Mogan (1), in which the 
definition given in the Stamp Act was 
applied to the expression “composition 
deed” as found in the Registration Act, 
and without feeling bound, for the deter- 
mination of this appeal, to express any 
opinion on the point whether this ruling 
should or snould not be followed in this 
respect, we have proceeded tothear the argu- 
ments of appellant’s learned Advocate 
based upon that definition. 

There are three kinds of ‘composition 
deed’ contemplated by the Stamp Act. 
_ Such a deed may either 
(i) convey property for the benefit of a 

man’s creditors 
(ii) secure to them the payment of a 
composition or dividend 


os? 24 Ind, Ọas, 720,38 B 576; 16 Bom, LR 
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or (ii) provide for the continuance ct &, 
debtor's business under the super”, 
vision of inspectors. 

not seriously argued that the 
agreement now in question can fall under, 
the first or the third of these heads, but, 
itis contended that it fulfils the conditions 
of the second. 


The only point urged in favour of this“ 
argument is that a composition or a divi- 
dend does not necessarily imply that cre- 
ditors are to be paid something less than 
the full measure of their debts. Support 
for this position is sought in Mulla’s com- 
mentary on the Registration Act at p. 72. 
It is clear that the learned ,commentator’s 
note is based upon the Bombay case to 
which; we have already referred, Chandra- 
shankar Pranshankar v. Bai Mogan (1). 
Now all that was decided in that case was 
this 

(i) that the definition of ‘composition 
deed’ found inthe Stamp Act can 
be applied in interpreting the 
same expression in the Registration 


Act; ae 
(ii) a conveyance of properly for the 
benefit of creditors can therefore 


be a composition deed; 

(iii) by such a conveyance the creditors 
might in fact be enabled tore- 
ceive full payment of their debts. 

But this is very far from being any 

authority for the position that where in 
the body of the definition in the Stamp 
Act the word ‘composition’ and not, be it 
noted, ‘composition deed’ is used, that single 
word can be interpreted in any other than 
its ordinary meaning, which is, to quote 
Halsbury, Vol. 11, s. 58}, ‘an agreement 
between the compounding debtor and all 
or some of his creditors by which the 
compounding creditors agree with the deb- 
tor and with each other to accept from the 
debtor payment of less than the amounts 
due to them in full satisfaction of the 
whole of their claims. The present agree- 
ment in which every possible kind of ar- 
rangement is made, including a final resi- 
duary right of suit, to ensure that the 
creditors shall be paid in full cannot there- 
fore, in our opinion, be held to be an instru- 
ment to secure the payment of a composi- 
tion. 


We proceed to consider the second point. 
Js this agreement a decree or order of 
any Court?’ Quite obviously on the face 
of it, it isnot. The only application made 
to the Court was one for leave to withs 
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draw the insolvency petitions, The only 
order of the Court ‘was Official Assignee 
does not object. Leave granted. Order as 
prayed.’ It is, however, argued that the 
agreement must have been shown to and 
considered by the Court which was bound 
to satisfy itself that good reasons existed 
before granting the Jeave, and that it is 
not necessary that every word of it should 
“be incorporated in the Court's order. We 
have been referred to a passage in the 
judgment of the Privy Council in Pranal 
Anni v. Lakshmi Anni (2) in support of the 
argument that the mere reference to the 
terms of an agreement in an order would 
make those terms admissible in evidence 
but that rulings deals with quite different 
facts; nor can we see that the mere in- 
clusion of this agreement among the list 
of documents which the Judge is said to 
have read before passing his brief order 
of December 11, is equivalent to a ‘refer- 
ence’ to it by the Judge himself suchas 
is meant by their Lordships of the Privy 
Councilin Pranal Anni y. Lakshmi Anni (2) 
where the full expression used is ‘if the 
order ofthe learned Judge had referred to 
or narrated these terms of compromise.’ 
On behalf of the respondent our atten- 
tion was drawn to a ruling reported in 
Muthayya v. Venkataratnam (8) which 
while not entirely on all fours with the pre- 
sent case, since it deals with the with- 
drawal of a suit and not the withdrawal of 
an insolvency petition, yet affords a very 
close parallel, and we think there is no 
good reason why we should not apply its 
principles to the present case. As has been 
indicated the only matter upon which the 
Court in this case was asked to decide was 
whether leave to withdraw should or should 
not be granted. No doubt the Court con- 
sidered the agreement now in question when 
examining the reasons why the leave to 
withdraw was asked for but the parties did 
not apply tothe Court to record the terms 
of their agreement and it is impossible in 
our opinion to hold that that agreement 
in any sense formed part of the Court’s 
order. The second ground for exemption 
thus equally fails and this appeal must be 
dismissed with costs. 
Beasley, C. J.—I agree. 
A. Appeal dismissed. 
(2) 22 M 508 at p. 614; 2614101; 4 Bom.L R 
894; 30 WN 485; 9 MLJ 147; 7 Sar. 516 
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NAGPUR JUDICIAL CCMMIS- 
SIONER’S COURT 

First Civil Appeal No. 47 of 1932 

July 22, 1933 
Starrs A. J.C. 
KALOO KANHAIYA PATEL—Avcction- 
PURCHASER —ÅPPELLANT 
VET'SUS 
R. B. GOVINDRAO AND oTAERS—DEOREL- 

HOLDERS— JULGMENT-DEGTORS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 90, 69 (2)—Inadequacy of price, if suflicient to 
set aside sale— Decree-holder going to fetch bidders— 
Officer conducting sale, if bound to wait~Judgment- 
debtor absent—Whether can  subscquently urge 
material irregularity in publishing sale—Albsence of 
influential persons at time of sale, whether amounts 
to irregularity—Hours in original proclamation from 
ll to 5—Subsequent agreement to hold it on adjourned 
date without proclamation -No question of adjourn- 
ment arises within 0, XXI, r. 69 (2). 

Mere inadequacy of price is no sufficient ground 
for setting aside a sale and first matcrial irregularity 
in publishing or conducting the sale must be proved; 
and, secondly, the inadequacy of the price must 
be proved tohave been due to that material ir- 
regularity. 

There is neobligation on an oflicer conducting a 
sale, under the Civil Procedure Code or under any 
law to wait for a person who says that he has gone 
to fetch bidders. Usually, perhaps, such a concession 
might be allowed, but, if bidders do not con gand it 
is getting late, the officer would not be wrong in 
knocking down the property. 

Where the judgment-debtor was not even present 
and did not care to come and raise any objection to 
the sale being held: 

Held, that he could not be heard afterwards tosay 
that there was any material irregularity in publish- 
ing the sale. 

The fact that tho sale washeld ona day when 
many influential personswere away from the place of 
sale, does not amount to any irregularity. 

Althoughinthe original proclamation the hours 
were noted as il to 5, but it was subsequently 
agreed that the sale should be held at the adjourned 
date without any fresh proclamation, there is no 
question of adjournment under O. XXT, r. 69 (2), 
Oivil Procedure Code, . 

F. C. A. from an order of First Class Sub- 
Judge, Khandwa, dated December 4, 
1931. 

Mr. A. Razak, for the Appellant. 

Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Respondent No. 3. 


Judgment.—This is an appeal against 
the order of the Subordinate Judge, First 
Olass, Khandwa, setting aside sales in 
execution proceedings under O. XXI,r. 90, 
Civil Procedure Code. The appeal is 
made by the auction-purchaser, whilst the 
respondents are two decree-holders Rai 
Bahadur Govindraoand Ramcharanlal and 
the judgment-debtor Tarachand. It is 
admitted that a house and a theatre 
belonging to the judgment-debtor were 
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attached in execution proceedings, The 


judgment-debtor however made applications . 


for time and made various payments. 
The sale was originally fixed for July 28, 
1930. From the order-sheet of July 31, it 
appears that, as the judgment-debtor had 
madè payment and agreed to make a 
further payment on October 1, the sale 
was not held. It was written however 


that if the judgment-debtor did not pay 
the Rs. 400 promised on October 1, the 
property would be sold on that date 


without further proclamation: if however 
that amount was paid on October 1, the 
balance of the decretal money was to be 
paid on January 5, 1931, the judgment- 
debtor agreeing to pay interest at 1 per 
cent, per mensem. 

On October 1, time for payment was 
granted until October 10, and again the 
sale was postponed till October 13, and on 
that date both parties filed an application 
to postpone the sale to January 5. The sale 
was accordingly postponed on the terms 
stated in the application and it is recorded 
in the order-sheet that if the amount of 
Rs. 1,000 was not paid by January 5, 
1931, the property attached would be sold 
without proclamation on that date. On 
January 5, 1931, the judgment-debtor was 
absent and the amount was not paid. 
The decree-holder asked for the properly 
to be sold, and the Subordinate Judge 
passed an order that the property should 
be sold forthwith, the sale to begin at 
3P. M. and a report to be made on Janu- 
ary 10, 1931. On January 10, an applica- 
tion was filed by the decree-holder that 
the price fetched was low and that the 
house should be re-sold, and a notice 
was ordered to issue to the purchaser. 
After various hearings Mr. Alay Raza, the 
Subordinate Judge who succeeded Mr. 
Shrovti, the Subordinate Judge who passed 
the order for sale, found that there was 
material irregularity in the sale proclamation 
and that the judgment-debtor had suffered 
loss and substantial injury. He also found 
that the sale of the property was held ina 
hasty manner and, therefore, considering 
that it was fit case for setting aside the 
sales, he set them aside and ordered 
fresh sale. The purchaser has now ap- 
pealed, 

It seems to me that the Subordinate 
Judge set aside the sale really only on the 
ground that the price fetched wasin- 
adequate. It has been however repeatedly 
held that mere inadequacy of price isno 
sufficient ground for setting aside a sale 
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and that first, material 


publishing or conducting the sale 
be proved; and, secondly, that 


must 
the 


have been due to that material irregularity. 
It may be ncisd that both the decree- 
holder and the judgment-debtor’. made 
applications for setting aside the sale under 
O. XXI,r. 90. In the application of the 
decree-holder Rai Bahadur Govindrao the 
only ground given is the inadequacy of 
the price. It was added, however, that no 
time was fixed in the sale proclamation, 
that Ramcharanlal, who was one of the 
decree-holders and also a bidder at the 
sale, left during the sale with permission 
of the Officer conducling the sale to call 
other bidders, and that when he left the 
sale was knocked down. The judgment- 
debtor Tarachand has alleged many 
irregularities, but the actual irregularities, 
if any, are the same as noted by the 
decree-holder. 

The Subordinate Judge has found that 
there was an irregularity in the original 
proclamation of sale, namely, that the time 
was not fixed definitely, and it was said 
that the sale was to take plase from 
11 till 5. Reference in this connection was 
made to Narhar v. G. M. Buti (1). In the 
present case, however, it may be noted 
that this is a mere technical objection 
and has no force. It may be that inthe 
original proclamation the hours were noted 
as 11 to 5, but, as noted above, it was 
agreed that the sale should be held at 
the adjourned date without any fresh pro- 


clamation, and there is no question 
of adjournment under O. XXI, r. 69 
(2). In this connection I have been 


referred by the learned Counsel for the 
respondents to Murlidhar Khetan v. Saiyid 
Muhammad (2). I would further point out 
that in the order-sheet of January 5, 193], 
the Judge has clearly written that the sale 
would begin at3p. m.,and there is evi- 
dence of the purchaser that there was a 
proclamation by beat of drum that day 
announcing the sale. There is no force 
then in the contention that the hour was 
not duly fixed in the original proclamation, 
and there appears to have been no material 
irregularity with regard to the publication 
of the sale actually held. 

The only other irregularity alleged is the 
another decree-holder Ramcharanlal, who 


(1) 5lInd Cas. 8651; AIR 1919 Nag. 128;15N LR 
125 


“(2) 191 Ind, Gas. 215; ATI R 1927 Pat. 321; 6 Paty 
432; 8 P L T796, . 
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had apparently permission to bid, asked 


‘permission from Ramnarayan, the officer 


conducting the sale togo away and fetch 
‘bidders, that :Ramnarayan only waited 
some 10 or 15 minutes and then knocked 
the property down and that, when Ram- 
charanlal returned later with a prospective 
buyer, it was too late. The evidence on 
the point is slightly conflicting, but in any 
case there is no obligation on an officer 
conducting a sale, as far as I know, under 
the Code or under any law to wait for a 
person who sdys that he has gone to fetch 
bidders. Usually, perhaps, such a conces- 
sion might be allowed, but, if bidders do 
not come and it is getting late, the officer 
would not be wrong in knocking down the 
property. Apart from this, it is very doubt- 
ful, in my opinion, whether this ground 
is really a bona fide one. Ramcharanlal 
had plenty of time to procure bidders be- 
forehand. The order of the Court was 
presumably passed in the morning and the 
sale was not fixed till3 p. m. Before that 


| there was a proclamation by beat of drum, 


and if Ramcharanlal really intended to 
collect bidders and purchaser, he could 
have done soin gcod time and need not 
have waited till the last moment when the 
officer wished to close the sales. Another 
point which has been overlooked by the 
lower Court is that under the rules made 
by this Court a second proviso has been 
added to r. 90 (1), O. XXI, as follows: 
“Provided also that no such application for setting 
aside thesale shall be entertained upon any ground 
which could have been, but was not, put forward by 
the applicant before the commencement of the sale,” 
Now, the decree-holder was present by 
agent inthe Court when the order for sale 
was made, and it is clear that he made no 
objection to the sale proclamation or to the 
sale being held that afternoon. He cannot, 
then, I think, now be heard to say that 


‘there was any material irregularity in 


publishing the sale. The judgment-debtor 
was not even present and did not care to 
come and raise any objection to the sale 
being held, and he too, cannot be heard now 
to say. that there was any material irregula- 
rity in publishing the sale. The ‘only 
irregularity therefore, which either the 
decree-holder or the judgment-debtor can 
now be allowed to put forward, is the alleg- 
ed haste in knocking down thesale after 
Ramcharanlal had gone to fetch bidders, 
I have considered that question above and 
I would again affirm that Isee no irregu- 
larity inthe matter, and I am further of 
opinion that the allegation is not a bona 
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fide one, and it was only a device by Ram- 
charanlal to delay the sale. 

It may have been unfortunate, as noted 
by the lower Court, that the sale was held 
on a day when many influential persons 
were away from Khandwa, but that was 
an accident and could not have been fore- 
seen and did not amount to any irregulari- 
ty. The price fetched is no doubt low, but 
I would point out that the house was sold 
subject to heavy mortgage encumbrance. 
Iam of opinion that the lower Court was 
wrong in setting aside the sale and I there- 
fore set aside the order of the Subordinate 
Judge and instead pass an order that the 
sale be confirmed. Costs of this appeal 


will be borne by the respondents. I fix 
Pleader's fees at Rs. 50, © 
D. Sale confirmed, 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 46 of 1932 
October 22, 1934 
Bennet, J. 
KANHAIYA LAL—Puatntisr— 
APPELLANT 


versus 
Musammat CHAMPA DEVI—Deranpant 
—RESPONDENT 

Hindu Law of Inheritance (Amendment) Act (II 
of 1929)—Whether retrospective—Whether can be 
applied to determine succession opening in 1921— 
Burden of proof—Suit for possession —Plaintiff 
alleging purchase from nearest reversioner of deceas- 
ed owner—Denial by defendant—Onus—Pleadings 
should be definite, 

The Hindu Law of Inheritance (Amendment) Act 
is not retrospective and cannot be applied to deter- 
mine & succession which opened out in 1921, 

Where the defendants were in possession undera 
sale deed made by a person, who, the plaintiff alleged, 
was not competent to execute the deed and the 
plaintiff sued for possession on the ground of his 
having purchased from a person K, the nearest 
reversioner of the last owner and the ;issue was whe- 
ther there were nearer reversioners than K ; 

Held, that it was proper forthe Court to require 
the defendant to state whom the defendant claimed 
to be nearer heirs and having understood who they 
were, the plaintiff would be able to produce evidence 
showing exactly who those people were, 

It is necessary that the pleadings should be defi- 
nite in order that evidence should be produced bear- 
ing on the issues, ME 

S. O. A. from the decision of the Additional 
Subordinate Judge, Meerut, dated Novem- 


ber 13, 1931. 


Mr. N.C. Vaish, for the Appellant. 
Mr. B. Mukerji, for the Respondent. 


Judgment.—This is a second ap eal 
by a plaintif who sues for possession of 
a certain house which he purchased by a 
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Sale-déed of June 25, 1929, from one 
Kisbun Lal, the son of the sister of Hulasi. 
It is found by the lower Appellate Court 
that, Hulasi was the last male owner of the 
house; .The.defendants were in possession 
of, the- house under a sale-deed.executed by 
one. Musammat Rukia, dated September 22, 
1928. By implication it was.. held that 
Musammat Rukia, the wife of Karwa Chhote 
Lal,. was not: the owner of the house enti- 
tled, to make asale-deed. The written state- 
ment alleged'that. Kishun Lal was not the 
son of the sister and had no right of in- 
heritance from. Hulasi.: As the question 
had not been clearly before the parties, I 
remanded the following issue: > . 


“Were there any nearer reversioners of Hulasi than 
Kishun Lal when the succession opened out in 1921 
on the death of Musammat Shugan Devi ?” 


Evidence was produced by the parties and 
the-lower Appellate Court has come to a 
finding that Kishun Lal was the nearest 
reversioner of Hulasi and that the plaintiff 
is entitled to .possession of the house. Ob- 
jection has been takén by the respondent 
on the ground that the burden of proof 
was wrongly thrown on defendant and that 
the lower Court was wrong in calling on 
the defendant to disclose the names of 
nearer reversioners before the plaintiff pro- 
duced his evidence. According to the view 
of learned Counsel, the plaintiff should have 
produced his evidence merely to show that 
in the opinion of the witness there was no 
nearer heir than Kishun Lal and when the 
evidence for the plaintiff had closed the 
defendant would have produced evidence 
alleging that certain persons were near heirs. 
On this view it would have been impos:i- 
ble for the plaintiff to produce evidence to 
show that these persons were not nearer 
heirs. I consider that the procedure of the 
lower Court was correct. It is necessary. 
that the pleadings should be definite in 
order that evidence should be produced 
bearing on the issues. Therefcre the lower 
Court was correct in requiring the defend- 
ant to state whom the defendant claimed 
to be nearer heirs, that is Musammat Ram 
Devi and her alleged brother Tikoli. Having 
understood that that was the case: for 
the defendant, the plaintiff then was able 
to produce evidence showing exactly who 
these people were. 


Some further argument was made 
in regard . to -the observation ` of 
the lower Court that the succession having 
opened outin 1921 Musammat Ram Devi 
was not at that-time the legal heir to Hulasi 
deceased.. Learned -Counsel argued that 
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the Hindu Law of Inheritance (Amendment) : 
Act, Act II of 1929;'was retrospective. ‘The ` 
Act does not purport to be: retrospective . 
and ins. 2 the tense used isthe future. I 
consider therefore that this,.Act of 1929 
cannot be applied to determine the succes- 
sion which opened> out in 192r.. On the 
finding of fact of the lower Appellate Court 
I. hold thatthe plaintiff is entitled to pos- 
session and accordingly J restore the decree 
of the Court of first instance with. costs 
throughcut, j ao | 

Permission is granted for a Letters Patent 
A ppeal. , ; : i 

N. : Appeal dismissed.. 


p 


: i . . 
ALLAHABAD HIGH COURT 
Civil Revision Petition No. 553 of 1933 
August:30, 1934 - 7 
` SULAIMAN, C. J. AND RAOHHPAL Si1ncu;-J- 
Mahant SHANTA NAND GIR— 
‘APPLICANT ' 
© > versus ; 
BASUDEVA.NAND GIR — 
OPPCSITE Party: «= ° + | 
Civil Procedure Code (Act V of 19:8}, s 115— 
Interlocutory order- Refusal to decide question of 
law in first instance—Revision, if lies. : 
Though there is apparently an irregularity in the 
Court not expressing any-opinion whether the case 
could orcould not be disposed of on .. the questions 
of Jaw, the defendant cannot claim as of right that 
the Court should decide these questions of Jaw in 
the first instance. The refusal of the-Court below to 
take up the question of law first is nota separate or 
distinct proceeding initiated by any application pro- 
vided forin the Qivil Procedure Oode, which termi- 
nates byits refusal and amounts to acase having 
been decided within s. 115.--1t is however open to the 
Court, if satisfied at a lete: stage that any issue of 
law would dispose ofthe case completely, to take up 
such question of law and decide it first. Therefore 
no revisión Jies from an order refusing to decide the 
question of law first. Udmiram kam | Sarupv. 
Ghasiram-Sukhan Lal (1), not followed, Gupta & Co. 
v. Kirpa-Ram Brothers (2), followed, | | A 
_G. R. P. against an order of the Sub-Judge, 
Allahabad, dated December. ll, 1933. , 
Messrs. R. C. Ghatdk and .S.; P. Sanyal, 
for the Applicant. WE. . 
Messrs. B. E., O'Conor, Ram. Nama Prasad 
and P. M. L. Verma, for the Opposite Party. 


Judgment.—This is an application 
in revision filed by the defendant against 
an order of the Court below refusing to 
take up the case piecemeal and decide a 
question of law raised by the defendant. The 


suit was of a declaratory nature and chal- 


lenge a previous Civil Court.decree princi- 
pally on the ground of fraud. Before the 
settlement of the issues the defendant ap- 
plied on April 18; 19338, praying that th, 


1 
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* question of the sufficiency of the court-tees 
.might be gone into. first and the remain- 
‘Ing: issues. in -the case be decided later. 
The Court framed.i:snes on March 2, 1933; 
and decided “the question of, court-fee on 
May 27, 1933. The question of court-fee 
was somehow re opened and it was again 
decided ` in` favour of the plaintiff on 
p August 9, 1933. The Court had fixed 

February. 1,1934, as the- date for the hear- 
ing of the. evidence. On December 4, 
1933, the':defendant applied to the Court 
that all the legal issues including the one 
relating to the’ maintainability of the suit 
be decided before the evidence is com- 
menced.. It-is not explicable why the 
defendant-did not make this request at 
the time when ‘issues were ‘framed on 
March:2, 1933.- The Court below has sum- 
marily rejected this prayer without express- 
ing any opinion whether any of these ques- 
tions of law would be sufficient to dispose 
of the case.” ; ; 

The order is obviously an interlocutory 
order and apreliminary objection is taken 
to the hearing of this revision. There is 
apparently an irregularity in the Court not 
expressing any opinion whether the case 
could or could not be disposéd of on the 
question of law but the defendant! could 
not claim asof right‘that the Court should 
decide these: questions of law in the first 
instance, as it was a matter for ‘the Court 
to take up only when it was-of the opinion! 
that the suit could , be disposed of on the 
issues of law only under Ô. XIV,r.'2. In 
such a matter although the attention of the 
Court, may be inyalid. to the issues of law. 
that arise. in the case. the Court’ proceeds 
suo motu and takes up the issues of law 
first only when it is of the opinion that’ 
the ‘suit can be disposed of on such issues 
only.” The order passed. by the Court below 
is, ‘therefore, not ihe final order in the case. 
It isstill open to the Court, if satisfied ‘at 
a later stagein the duit that it can be 
disposed of on a question of law only to 
RE up such question of law and decide 
it, «+ : f 





The. learned Counsel for the applicant. 


relies strongly on the case of Udmiram Ram 
Sarup v.Ghasiram Sukhan Lal (1). That 
case no doubt supports his’ contention. 
But the position has been recently: re-con- 
sidered in the Full Bench case of Gupta 
& Cc. v. Kirpa Ram Brothers (2), in which 
it has been remarked: that orders’ passed 
by a Court from time to time during thé 
1) 146 Ind. Cas. 792; ` 753; (193 
a’? JL 6B rer A, IR 1933 Al. 753; (1933) 
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trial of a suit cannot always be regarded 
as so many separate cases decided by the 
Court within the meaning of gs. 119, Civil- 
Procedure Oode and that it is only where 
the case is a proceeding which can be con- ' 
sidered’ separate and distinct and is finally 
disposed of by. an order which terminates 
it that it can be considered to be a case 
decided, although the suit has not in one 
sense been completely disposed of. In view 
of this more restricted view pronounced by: 
ae Full Bench that case is no longer good 
aw. 

It is impossible.to regard the refusal of 
the Court below’ totake up the question 
of law first as any separate or distinct 
proceeding ‘initiated by any application 
provided for in the Code which has been 
terminated by its refusal and amounts to 
a case having been decided.: As pointed 
out above it is still open tothe Court, if 
satisfied’ at a late stage that any issue df 
law would dispose of the case completely 
to take up such question of law and decide 
it first. We are, therefore, of opinion, that 
no revision lies. `The application is dis- 
missed with costs. 

D. Application dismissed. 

(2) 149 Ind. Oas. 1183; A IR 1983: All. 620; (1934) 
ALJ 381;6R A 1018. ; ; - 


LAHORE HIGH COURT 
Criminal Revision Application No. 1366 
of 1933 
. May 11, 1934 
Young, O.J. | 
BRAHM DATT— PETITIONER 
j 5 versus 
=~ EMPEROR—Oppostta Party 
Criminal Procedure Code (as amended in _ 1923}, 
ss. 537 (a, 476, 164— Proceedings under s. 476—Heading 
of complaint irregular—Irregularity, if cured ‘by 
s. 537 (a)—Power of Special Tribunal to make com- 
plaints regarding statements before it and also before 
Magistrate under 8, 1bi—Penal Code (Act XLV of 
1860), s.193—Accused setting matters right beforė 
Tribunal —Actually in lock-up for 18 months—Accused 
student having wasted 5 years—-No prosecution for not 
complying with terms of pardon—Sentence. ` 
When s. 495, Criminal Procedure ode, was 
amended, 8. 537 (d), Criminal Procedure Code, be- 
came unnecessary: and was omitted. The“ irregu- 
larity. in proceedingstaken under s, 476 " meant ir- 
regularity in the actual proceedings such asin the 
inquiry mentioned in the section and did not apply 
to the irregularity in the complaint itself which was 
the result of such proceedings. Therefore, s. 537 (a) 
applies to a complaint under 8.476, and hence, the 
pure technital irregularity in the heading of such 
document may be cured, f 
The Special Tribunal has jurisdiction under 
s. 476, Criminal Procedure Code, to hold an inquiry, 
record a finding, and make a complaint both as 
regards the statement’ in ite own Court: and the 
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statement before the Magistrate under s. 164, Orimi- 
pal Procedure Code, 

The accused committed perjury in the Court of a 
Magistrate but had done his best to put the matter 
Tight before the Tribunal. He had been actually in 
the lock-up for almost 18 months. He was 
a student when he wasarrested and 5 years of his 
life had been wasted. He might have been prosecut- 
ed for failure to comply with the terms under 
which he was given a pardon but he had not in fact 
been prosecuted : 4 

Held, thatthe sentence of 18 months was 
severe and should be reduced to one of 6 months 

C. R. A. from an order of the Additional 
Sessions Judge, Lahore, dated August 30, 
1933. 

Messrs. Dev Raj Sawhney, M. L. Whig 
and Harnam Singh, for the Petitioner. 

Mr. R. C. Soni, for the Crown. 

Order.— This is an application for 
revision from the decision of the learned 
Additional Sessions Judge of Lahore. 
Brahm Datt has been convicted and sen- 
tenced under s. 193, Penal Code. He 
was originally arrested in connection with 
the Lahore Conspiracy Case. He was 
made an approver and tendered a pardon. 
He made astatement unders. 16! in the 
month of June 1929. Eventually before the 
Special Tribunal appointed for the purpcse 
of trying the Lahore Conspiracy Case he 
gave evidence. The Tribunal came to the 
conclusion that Brahm Datt had committed 
perjury either before them or in his 
statement under s.164. On October 17, 
1930, the Tribunal finished the hearing of 
the case and passed an order on that date 
which is as follows: 

“We are of opinion that itis expedient in the 
interests of justice that an inquiry should be made 
into an offence under s. 193, Indian Penal Code, 
which appears to have been committed in relation 
to a proceeding in this Court by Barhm Datt 
Misra and we hereby record a finding to that effect 
under s. 476, Criminal Procedure Code and makea 
complaint thereof in writing and forward the sane 
to the District Magistrate of Lahore provided that 
the said complaint shall not be forwarded to the 
said Magistrate unless and until the prosecution 
of Brahm Datt Misra forthe said offence of giving 
false evidence receives the sanction of the High 
Court as required by sub-s. (3) s. 339, Criminal 
Procedure Code. Pending the orders of the High 
Court Brahm Datt Misra shall remain in the custody 
of the District Magistrate, Lahore, who may release 
him on his furnishing security tothe satisfaction of 
the District Magistrate to appear before him at such 
time and place ashe may require. Leta copy of 
this order be sent to the District Magistrate, Lahore, 
anda copy be givento the Prosecutor.” 


Inthis order the Tribunal follows the 
procedure laid down under s. 476, Criminal 
Procedure Code. They purported jn this 
order to record a finding and make a 
complaint in writing and forward the same 
to the- District Magistrate of Lahore. The 
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complaint was to be held up until the 
necessary sanction of the High Conrt should 
be obtained to the prosecution of an ap- 
prover. The learned District Magistrate 
also was given‘authority to release Brahm 
Datt on bail. On the same day a com- 
plaint was drafted and signed by the 
three learned membersof the Tribunal 
accusing Brahm Datt of having committed 
perjury. This complaint was sent to the 
High Court on the application for the 
necessary sanvtionfor the prosecution of 
an approver and eventually after that 
sanction was obtained reached the District 
Magistrate. The first point taken in this 
application for revision is that this 
complaint isnot a complaint within the 
meaning ofs.4 (hk), Criminal Procedure 
Code. Section 4 (h) reads as follows: 

“Complaint means the allegation made orally or 
in writing to a Magistrate...... 

Itis contended that this complaint which 
has the heading “in the High Court of 
Judicature at Lahore”* cannot be an 
allegation ma'e in writing to a Magistrate, 
On the face of it, it is made to the High 
Court. In my opinion there can be no 
doubt that according tothe order of the 
Tribunal itself the complaint was ordered 
to be made tothe Magistrate and meant 
to ke made to the Magistrate. By some 
oversight this heading was put on the 
document. This is an error and a mere 
irregularity. In the ordinary course an 
irregularity may be cured by s. 837, 
Criminal Procedure Code which enacted 
that: 

‘no finding, sentence or order passed by a Court of 
competent jurisdiction shall be reversed on account 
of an error, omission.or irregularity in the complaint.” 

It has, however, been contended by 
learned Counsel. for the applicant that 
s. 537 (a) does not apply, this being a 
prosecution in accordance with the proce- 
dure laid down ins. 476 and s.195, sub-cl. 
(d), Criminal Procedure Code. There was 
inthe old Criminal Procedure Code a 
special sub-section dealing with this. It 
was as follows: 

“Of the want of or any irregulgrity in any sanction 
required by s. 195, or any irregularity in proceeding 
taken under s. 476.” 

By an amendment in the 
Procedure Code, in 1922, thie sub-section 
was omitted. It has, therefore, been 
argued that nothing now.can cure an 
irregularity either concerning the sanction 
required by s. 195, or any irregularity in 
proceedings taken under s. 476. Under 
the cld Criminal Procedure Code it was 
necersary to obtain the sanction of the 
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Court for any proceedings on a private 


complaint. Now; under s. 195, all allusion 
to sanction has been cut out. It is now 
impossible for any private person to 
prosecute under this section. It appears 
to me, therefore, that when s. 195 was 
amended, s. 537 (d) hecame unnecessary 
and was naturally omitted. The ‘‘irre- 


gularity in proceedings taken under s. 476”, 
in my opinion, meant irregularity in the 
actual proceedings such as in the inquiry 
mentioned in the section and did not apply 
to the irregularity in the complaint itself 
which was the result of such proceedings. 
In my opinion, therefore, s. 537 (a) applies 
to this complaintand, therefore, ‘he pure 
technical irregularity in the heading of 
this document may be cured. 


The next point taken by Counsel was 
that as Brahm Datt was prosecuted in 
the alternative in respect of two statements, 
one before a Magistrate and the other in 
the Tribunal, it was necessary to file a 
complaint both from the Tribunal and 
-from the Court of the Magistrate. At 
first sight this argument appears to be 
attractive, but it does not: take into 
consideration the words‘‘or in relation to 
a proceeding in that Court” which occur 
in e, 476. It appears to me to be clear that 
the statement under s. 164 was from the 
point of view of the Tribunal a statement 
‘in relation to a proceeding in that Court”, 
that is, in the Court of the Tribunal. 
Therefore, the Tribunal has jurisdiction 
under this section to hold an inquiry, record 
a finding snd make a complaint both as 
regards the statementin its own Court 
and the statement before the learned Ma- 
gistate, This view of the matter finds 
support inthe caseof Inre Athi Ambala- 
garan (1), wherea Division Bench of the 
Madras High Court came to a similar 
decision. I have been referred to the case 
of Emperor v. Purshottam Thowa Amin 
(2), but that case does not decide this 
point. One ofthe Judges in that Fall 
Bench gave expression to a view which 
would bein favour.of Counsel's argument 
but the point itself, was not decided. In 
my opinion, therefore, the two' points taken 
by the learned Counsel have no force. The 
learned Magistrate in this case had 


(41) 137 Ind, Oas. 761: AT R 1932 Mad 494; (1932) 
Or, Qaa. 4 9; 33 Ur, LJ 519; 53 M 535; 62M 05717; 
Ind. Rul (1932) Mad. 451; 35 L W 803; (1932) M W 
724 è : 


(2) 60 Ind, Oas. 593; AIR 1921 Bom. 3; 22 Or. L J 
24.1; 45 B 834; 33 Bom, L R 
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jurisdiction to hear this complaint and 
decide it. ont 

The only question which remains is 
the question of sentence. The sentence 
imposed by the appellate Court is one of 
18 months’ rigorous imprisonment. It has 
been pressed by Counsel that the earlier 
statement of the accused in this case was 
false. I need not go into the allegation that 
it was procured by torture or duress, but 
it may well be, as Counsel contends, that 
the earlier statement was false and the 
latter statement in the Tribunal correct. 
I think atany rate I am entitled to take 
this possibility in favour of the accused. 
It can be argued that the’accused having 
committed perjury in the lower Court had 
done his best to put the matter right 
before the Tribunal. Further he has been 
for the past five years in an extremely 
uncomfortable position. He was actually 
in the lock-up for almost 18 months, he 
was a student when he was arrested and 
five years of his life have been wasted. 
This may largely be due to his own fault 
but the fact remains. He might have 
been prosecuted for failing to comply 
with the terms under which he was ten- 
dered a pardon but he had not in fact 
been prosecuted. Taking all this into 
consideration, I consider 18 months too 
severe. Iset aside the sentence imposed 
by the lower Appellate Court and substi- 
tute six months’ rigorous imprisonment. 
I recommend that in view of his position 
he be kept in “B” class prison. ‘he 
accused wil] surrenderto his bail before 
the District Magistrate. 

D. Sentence reduced. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1406 of 1431 
March 14, 193: 

Youne, J. 

SHEO NARAIN—Puatnrier—APPELLANT 


VETSUS 
TOWN ARKA PANCHAYAT, 
CHHABRAMAU— DEFENDANT — 
RESPONDENT 

U. P. Towns Area Act (IT of 1114), as. 14 and 18— 
Plaintiff occupying land regularly and holding office 
there, if an occupier within s 14—Assessment by 
panchayat—Appeal to District Magistrate dismissed — 
Bar to subsequent a:tion in Civil Court, 

The plaintiff spread a bister of carpet upon the 
ground and there sat at the seat of custom regularly 
every day. Olients came to consult him there, his 
clerk sat there, he received instructions from hig 
clients and was paid his fees there. Further, ace 
gording to the castom, the plaiati® occupied the 
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same position every day, and had his name attach- 
ed_to the particular spot where he sat : 

Held, that he was an occupier within the meaning 
of s, 14 U.P. Towns . Area Act, and that the local 
panchayat was justified in assessing him, 

Where an appeal to the District Magistrate from 
an order of assessment by the local panchayat on a 
person as an occupier under's. l4 of 0 P. Towns 


Area Act,is dismissed, any subsequent action in 
Oivil Court is barred. Abdul Aziz v. Municipal 
Board of Pilibhit (1), Mott Jan v. Municipal 
Committee, Delhi (2) and -Municipal Committee, 


Ajmere v, Kifayat Ullah (3), distinguished 

It isarule of the construction of statutes that 
where a particular liability is created by statute and 
a particular remedy is given by that statute, then the 
particular person found liable is confined ` to the 
particular remedy. i 


> 8.0. A. from the decision of the ‘Sub- 
runge, Farrukhabad, dated August 31, 
“1931. 
i Mr. Krishna Murari Lal, for the Appel- 
ant. 
Mr. G. S. Pathak, for the Respondent, 


_Jdudgment.—This is a second appeal 
. from the decision of the learned Subordi- 
nate Judge of Farrukhabad. The plaintiff, 
who is the mukhtar, practising in Chhibra- 
mau Tehsil, was assessed under the Town 

. Area Act by the local panchayat and taxed 
as an occupier of land under s. 14 of the 
said Act. He appealed to the District 
Magistrate. The District Magistrate dis- 
missed the appeal. Thereafter he filed civil 

. suit, which is now in second appeal before 
me. The learned Judge in the lower Ap- 
pellate Court came to the conclusion that 
the plaintiff was an occupier of land within 
the meaning of s. 14, and further that 
under s. 14 of the said Act any civil action 
was final and completely barred. The 
plaintiff appeals. 

The plaintiff practises, according to the 
finding, regularly in the Tehsil Court of 
Chhibramau. In accordance with the 
practice of these gentlemen the plaintiff 
spread a bister of carpet upon the ground 
and there sat atthe seat of custom regu- 
larly every day. Clients came to consult 
him there, his clerk sat there, he received 
instructions from his clients and was paid 
his fees there. Further, according to the 
the custom, the plaintiff occupied thesame 
position every day, and had his name 
attached to the particular spot where he 
sat. The question, therefore, arises wheth- 
er thé local panchayat was justified in 

_ assessing the plaintiff as an occupier of 
Jand within the limit of the town area. 
In my opinion, the plaintiff was an occupier 
of land within the meaning of the eaid 
section. The meaning of "occupy" in Web- 
ster's dictionary is "to make use of, to hold 
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or keep for use.” By habit of custom or 
by the leave or license of the authorities 


“the plaintiff regularly occupied and made 


use of this particular spot-of ground in 
the compound and used it as an office in 
connection with the profession as mukhtar. 
Section 14 gives the panchayat the right 
to assess the occupiers of lands either ac- 
cording totheir circumstances or according 


‘to the annual value of their lands. This 


the very 


appears to me to contemplate 
Where 


position which arises in this case. 


‘land occupied as here is of small value, 


permission is given to. assess the occupier 
according to his circumstances. This man 
certainly occupies this portion of land just 
as clearly as a stall-holder would occupy a 
stall in a market. On this view of the 


_ statute the plaintiff clearly was properly 


assessed. h 

In view of my decision on the above, 
the second argument raised by the appellant 
that the lower Court was wrong in deciding 
that no action lay in view of the provisions 
of s. 18 which says: 

“the decision of the appellate authority pres- 
cribed unders.1 of this Act shall be final and shall 
not be called in question in any Court.” 
does notarise, The argument of Counsel 
was that asthe plaintiff did not come 
within the meaning of s. 14 asthe occupier 
of land therefore, the decision of the pan- 
chayat against bim was ultra vires and a 


„suit in the Civil Court would lie., As the 


matter has been argued I think it only 


-right to say that do not agree with the 


argument of Counsel in this Court. Section 


.18 (4) is clear and decisive. The District 


Magist:ate who is the Appellate Courtin 


.8. 18 is given authority to decide cases.. He 


is equally given the.authorily to decide 


-whether a person'is properly assessed or 


not, and whether he is an occupier of, lands 


-or not. His jurisdiction either on fact or 


law is nct excluded in any particular. 
Where,. therefore, the statute says that the 


. particular Appellate Court prescribed by 


the statute shall be final and, that the de- 
cision of that Appellate Court. cannot be 
called into question in any, Court, and 


-there is further no -limitatjon to the autho- 
.Tity of that Court, it appears to.me to be 


clear that .any subsequent action in. the 
Civil Court must be barred. Tt, ig further 
a rule of the construction of statutes that 
where a particular. liability is" created by 
statute and a particular remedy ‘is ‘given 
by that statute, then the particular person 
found liable is confined to the. particular 
remedy. Quite Apart, therefore, from the 
provisions of s. 18 (4), it is doubtful whe. 


H 
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ther the. plaintiff would have recourse to 
the Civil Gourt. Various authorities have 
been quoted by Counsel: “Abdul Aziz v. 
Municipal Board. of . Pilibhit(1), Moti Jan 
'y, Municipal Commitiee Delhi (2) and 
Municipal Committee, Ajmere v. Kifayat 
Ullah (3). 

In my opinion, none of these cases are 
authority for the proposition he seeks to 
establish. They deal with failure to use 
the procedure laid down by the particular 
Acts. None of these cases deal -with the 
barring of a civil suit after decision ina 
final Court of Appeal under an Act. I, 
therefore, on both points find against the 
appellant. The’ “appeal is dismissed with 
costs. As this raises a question of some 
importance inlaw and there is a lack of 
aon” upon it I give leave to appeal. 

Appeal dismissed. 

2 A L J22; A W N 1905, 79 

: (2) 93 Ind. Oas. 827; A T R 1996 Lah, 461. 

(3) 28 Ind, Cas. 143; AIR 1915 All. 10; 37 A 220; i 
ALJ 291. i 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 40 of 1934 
August 17, 1934, 
KéNDaLL, J. 
RANDHIR SING H—Derenpant— 
APPLIO«NT 
VETSUS 
L.. THAMAN LAL—PLAINTIEF OPPOSITE 
‘Party 

Promissory note—Insufficiently stamped promissory 
note—Whether can be used as an acknowledgment— 
Limitation Act (IX of 1908}, 3,19, 

. Although an insufficiently stamped promissory 
note is not admissible ‘in evidence as such, it can be 
used as an acknowledgment. Gopala Padayachi: v. 
Rajagopal Naidu (1) and Gobind ‘Singh , v Bijay 
Bahadur -Singh (2), referred to 

G.R App. against the decree of the Small 
Cause Court Judge, Meerut, dated October 
9, 1933 

"Dr. M. H. Faruqi, for the Applicant. 

Mr. Panna Lal, for the coven Party. 


` Order. —The question that ` has arisen 
in this application for revision is whether 
:. learned Judge, of the Small Cause 

6 ii of. Meerut was right in admitting in 
evi ence and using as an acknowledgment 
a document ‘which is. undoubtedly worded 
as a promissory note. The plaintiff had 
guedon a promissory note dated August LQ, 
1924. But he has also prod uced the docu- 
ment -in question which is dated August 4, 
1927. It is now admitted on Behalf of the 
opposite party that this second: document 
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undoubtedly fulfils the . -definition of a 
promissory note and is inadmissible in 
evidence as such; but.the Court has relied 
on it as an acknowledgment, of the debt 
due under the earlier promissory note. . 

Dr. Faruqi, for the applicant, has re- 
ferred to s. 35, Stamp Act, to show that 
a document whichis insufficiently stamped 
should not be admitted in evidence for 
any purpose.. This document, however, has 
been admitted, and under s. 36 the actual 
admissién of the document is not to be 
called in question at this stage. The 
question I am to decide is whether the 
trial Court acted illegally in interpreting 
as an acknowledgment a document which 
is worded as a promissory note. 

There can be no doubt that in the 
somewhat analogous case of mortgage 
bonds which have not been registered and 
are, therefore, inadmissible in evidence as 
such, Courts have regularly interpreted 
them as simple money bonds. There is 
no direct authority of this Court to show 
that a promissory note may be dealt with 
in the same way. But in the case of 
Gopala Padayachi v. Rajagopal Naidu 
(1), a Single Judge of the Madras High 
Court has held that a promissory note which 
is not ‘admissible in evidence as such on 
account of being ‘insufficiently stamped 
may be ‘used as an acknowledgment. In 
the. case of Gobind Singh v. Bijay Bahadur 
Singh (2), the Court had to consider whe- 
ther an acknowledgment could itself form 
the foundation ‘of an action, and in this 
case there was 8 promissory “note that was 
not properly stamped and alsoa receipt, both 
of which had- been filed -by: the. plaintiff. 
The Bench had, therefore, not to decide 
whether an inadmissible ` promissory note, 
could be used as an acknowledgment. But 
there are certain remarks made by ‘the 
learned Judges- who formed the’ Bench, 
which have been quoted on behalfof either 
party in the present case. The learned 
ner Justice for instance, remarked on 

. 1284*: 

Pug do not- think- thaf ordinarily a person can 
after having taken a promissory note on an in- 
sufficiently stamped paper and a contemporaneous 
receipt throw the promissory note overboard and 
make the receipt the basis of hissuit. This would 
be encouraging an evasion of the Stamp Act.” 

The case against using the promissory 
note itself as an acknowledgment would 
appear to be still stronger. However, as 
ee. Ue Oas. 75; A I R 1926 Mad. 1148 (1926) 


(2) 121 Ind. Oas 108; AI R wet All 930; (1929) 
A Ld 1279: Ind. Rul, (19305: “All. f 


*Page of (1329) AL J id.) 
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Mr. Panna Lal has pointed out, to use 
it as an acknowledgment is not the same 
thing as using it as a promissory note. 
It is a piece of evidence in favour of the 
plaintiff, but it is not a negotiable in- 
strument, and he still has to discharge 
the burden of proof. In other words, he 
is penalised by not having fulfilled the 
provisions of the Stamp Act. 

As will be seen the question is not one 
that is free from difficulty. But it does 
not appear to me that the trial Court has 
clearly erred in law in using the document 
as an acknowledgment, and as there has 
been no substantial miscarriage of justice, 
I see no reason to interfere. The result 
js that the application is dismissed with 
costs. 

N. 


LAXMINARAIN SHEONATH 


Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Second Civil Appeal No. 131-B of 1933 
September 27, 1934 
STAPLES, A. J. O. 
LAXMINARAIN SHEONATH MARWADI 
—PLAINTIFF—APPELLANT 
VETSUS 
TRIMBAK AND ANOTHER— DEFENDANTs— 
RESPONDENTS 
Hindu Law—Fartition—Father transferring his 
share by deed to stranger—Expression of intention or 
even atiemptto partition in such deed,if amounts to 
partition. f j 
The father in a joint Hindu family hat power to 
effect a partition between himself and his sons and 
an unequivocal expression of an intention to separate 
amounts ito a partition. At the same time, 
however, a partition cannot be effected by a 
deed of transfer in favour of a stranger, and 
an expression of intention fo separate, or even 
an actual attempt to effect a partition in such a deed, 
will not amount to partition. A partition must be 
effected before the transfer and cannot be effected by 
the transfer itself. Balkishen Das v. Ram Narain 
Sahu (1), Girja Bai v. Sadashiv (3)and Abdul Aziz 
v, Ajudhia (5), referred to. 
Messrs. M. B. Kinkhede and N. K. Moha- 
gaonkar, for the Appellant. 
Messrs. C. B. Parakh and T. L. Sheode, 
for the Respondent, No. 1. 
Judgment.—The appellant brought a 
suit on a mortgage executed by Shripat, 
the father of respondent No. 1 Trimbak 
for himself and on behalf of his minor son 
Trimbak, and obtained a preliminary 
decree for foreclosure. On appeal, however, 
the Additional District Judge modified the 
decree by making defendant No. 2 Trimbak 
andhis share of the property liableonly to 
the extent of Rs. 316 with proportionate 
costs. Theplaintiff has now preferred this 


ppcond appeal againgt that decree, 
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The mortgage in suit is not disputed, but 
Trimbak’s defence in the trial Court was 
that his father Shripat had no right to 
mortgage the field in suit, that tho only 
ancestral property consisted of that field 
and a house and that as his father Shripat 
had sold his share in the field to one 
Muhammad Sakhar by a registered sale 
deed dated January 21, 1924, and had ex- 
presely separated the son’s share by that 
deed, a partition was thereby effected. 
It was contended thatthe mortgage in 
suit (Ex. P. 7) was executed on July 13, 1926, . ` 
and that though it purported to be executed 
by Shripat as guardian of his minor son, 
the consideration was not taken for legal 
necessity or for the benefit of the minor 
and the mortgage was not binding apon 
him or his share in the property. The 
trial Court found that the deed was duly 
executed, that it was executed for antecedent 
debt and for legal necessity and that it 
was binding upon Trimbak’s share. The 
Judge has further found that both the 
defendants Trimbak and Shripat were 
joint at the time of the execution of the 
mortgage in suit and that no 
partition had taken place in 1924, .as 
alleged. 

On appeal the Additional District Judge 
has recorded a curious finding that there 
wainocomplete partition but that there 
wasa partial partition in 1924 and that 
therefore, the antecedent debt of the father 
wasnot binding upon theson’s share in the 
field. The Additional District Judge, how- 
ever, has held that the son Trimbak is 
liable for the amount, namely, Rs. 158, that 
has been found to have been taken for 
legal necessity andto be binding on the 
son's .share in the field, and therefore, he 
passed a decree as stated above, for twice 
that amount 1. e., Rs. 316 ascording to the 
tule of damdupat against the son's share 
in the field. ; 

The view ofthe lower Appellate Court,. . 
however, is, I think, wrong about partial. 
partition, not because there cannot be a 
partial partition or because partial par- 
tition was not pleaded but because T 
would hold, agreeing with the Judge of 
the trial Court, that no partition at all has 
been proved in the presentcase. No doubt 
the father in a Hindu family has power 
to effecta partition between himself and 
hissons, and in this connection I would only 
refer to Muila’s Principles of Hindu Law 
at p.391, Edn. VIL. Itisalsotrue that an 
unequivocal expression of an intention 
tg separate amounts to a partition; for thig 


{ 
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I would only refer to Balkishan Das v. 
Ram Narain Sahu (1) Syed Kasam v. 
Jorawar Singh (2) and Girja Bai v. Sada- 
shiv (3). At the same time, however, I 
would hold that a partition cannot be 
effected by a deed of transfer and that an 
expression of intention to separate or eveu 
an. actual attempt to effect a partition 
in such a deed, will not amount to partition. 
A partition must be effected before the 
transfer and cannot be effected by the 
transfer itself, 

It has been for long the view held by 
this Court -that all. that a member ofa 
Hindu joint family can-do as regards 
alienation is to sell his undivided share and 
that then it is for the purchaser tosue for 
partition. I would refer in this connection to 
Ganpatrao v. Kahhaiya Lal (4) Abdul Aziz 
v. Ajudhia (5) and Mohanlal v. Tekchand 
(6). Tt has been held in the recent decision 
in Ganpatraov. Kanhaiya Lal (4) that a 
purchaser. from a co-parcener cannot take 
possession of his purchase except by a 
partition of the whole estate and it would 
follow, therefore, I. think, that partition 
cannot be effected merely by the purchase 
or transfer. What has happed inthe present 
case a8 appears from the deed Ex. D- 1 is 
that a defined portion of the field was sold 
to Muhammad Sakhar, viz., the western half 
of the field. That no doubt could be done 
but only by all the members of the joint 
family or in a case like the present one, 
by the father for himself and on behalf of 
his son who was the only other co-parcener 
but the property transferred would be pro- 
perty of the whole joint family and not the 
separate share of any one memberof that 
family. It is true that in the deed Ex. D-1 
Shripat attempts to effect a partition and 
has stated that he has sold the half share 
which is solely owned by him and that the 
remaining half share not sold belongs 
only tohis son Trimbak but I can only 
repeat that such a recital will not amount 
toa partition or effect a partition. 

As regards evidenceof partition it may 

(1) 30 O 738; 30 I A 139; 8 Sar. 489; 5Bom L R 
461; 70 WN578 (P Oœ. 

(3) 68 Ind. Cas.573; A IR 1922 PO 353; 491 A 
353; 500 84;18 N L R 127; 31M LT 48; 16 LW 
223: 43 M LJ 676; 21 AL J 57; 25 Bom, LR |; 37 
0 LJ 13; 270WN 179 (P C). 

AIR i916 P O 104; 43I A 


(3) 37 Ind. Oas 321; 
151; 43 O 1031; 12 N L R113; 20 O W N 1085; 4A 
L J 822; 20 M L T78; (19167 2M W N65; 18 Bom. 


ae 621; 4 LW 114; 20 LJ 207; 3LMLJI 
aw 149 Ind, Oas. 319; A 1 R 193t Nag. 132; 39N L 


i 15:0 P L R1 
(6) 18 Tad. Cag, 82659 N- LR 18,- 
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be noted that aparb from the sale deed 
itself, there is none. Of the two witnesses 
examined, Sheikh Dhannoo (2 D. W. No. 1) 
has deposed to the sale and to the state- 
ment made by Shripat at the time of the sale 
that he was giving the other half share in 
the field to his son but he has admitted on 
cross-examination that no division or parti- 
tion between the defendants took place in 
his presence. The other witness has deposed 
merely tothe sale and his evidence clearly 
proves no partition. To prove a partition 
in the present case some evidence would 
be necessary to show that‘an actual partition 
took place before the sale but there is no 
such evidence forthcoming. No doubt, as 
stated above, the father could effect a 
partition, but the partition would have to 
be duly effected before the sale, and I again 
repeat thatthe sale itself cannot effect a 
partition in spite of the recitals in the sale 
deed. 

' I, therefore, setaside the decree of the 
lower Appellate Court and restore the 
decree of thetrial Court. Costs of the 
appeal in this Court will be borne by 
respondent No. 1, Trimbak, who will also 
bear the costs in the lower Appellate 
Court. Costs ofthe suit as ordered by the 
trial Court. 

D. Decree set aside. 


— 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1120 of 1931 
March 13, 1934 
KENDALL, J. 
NANAK—-DEFENDANT—ÅPPELLANT 
VETSUs 


FAQIR CHAND—P.aiIntirrF—RESPONDENT 

Instalment Bond—Condition that on any default the 
whole sum would be due with interest or creditor 
would have right to miscellaneous amounts in payment 
of full amount with interest—Default made —Volun- 
tary miscellaneous payment and their acceptance— 
Right to realising the whole amount,if waived— 
Limitation Act (IX of 1908), Sch, I, Art. 74 

An instalment bond provided that on any one default 
the creditor would be entitled to the full amount with 
interest or miscellaneous amounts in payment of full 
amount due with interest. There was default but the 
debtor voluntarily made miscellaneous payments which 
were accepted and sued for the balance on the ground 
that he was entitled to sue for the whole amount. The 
defence wasthat the creditor had waived such a 
right and was only entitled tothe balance, together 
with iaterest from the last default : 

Held, that unless and until the creditor took some 
action to enforce either of those penalties, it must 
be held that as the debtor continued to make pay- 
ments as if he wers acting under the original ar- 
raugement andthe creditor continued to raceive 
those payments, the creditor was undoubtedly acting 


as ifthe arrangement still gubaisted, and musth be 
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held to have waived his rightto renounce the agree- 
ment until he gave notice of that renunciation by 
taking the proceeding that resulted in the suit and 
that he was entitled only to the balance with interest 
from the date of the last default,’ Sakhawat Husain 
v. Gajadhar Prasad (|) and Radha Prasad Singh v. 
Bhagwan Rai (2), relied on. . 

_§.0. A. from a decision of the Second 
Sub-Judge, Saharanpur, dated April 24, 
1931. 


Mr. M. A. Aziz, for the Appellant. 

Mr. Panna Lall, for the Respondent. 

‘ Judgment.—This is a defendant's 
appeal from a decree and’ order of the 
Second Subordinate Judge of Saharanpur, 
confirming the decision of the trial Court. 
The suit was one for recovery of a sum of 
money said to be due on a deed of 
mortgage executed by defendant-appellant 
on December 20, 1924, for Rs. 450. The 
mortgage deed provided for payment of 
monthly instalments of Rs. 7-8-0. If sthese 
instalments were paid regularly, no inter- 
est was to be charged over the whole period 
of five years at the end of which the 
principal sum would have been re-paid; but 
if there were adefault of any instalment 
tbe whole sum would be recoverable with 
interest ina lump sum. The instalments 
were not paid regularly; but nine payments 
amounting in, all to Rs. 405 were made on 
various dates within the five years by the 
defendant-appellant. The plaintiff-respon- 
dent claimed that he could demand the 
whole sum with interest at the rate sti- 
pulated in the bond on the ground that there 
had been a default, but. he did as a matter 
of fact reduce the amount ofhis claim bv 
remitting Rs. 453, evidently on the ground 
that he did not expect to recover the full 
amount said to be dne. The only plea in 
defence with which I am now concerned in 
second appeal relates to the question of 
waiver. 

It is argued that the first default occur- 
red in January 1925, and that there were 
several defaults afterwards, but that the 
respondent did not take any steps to enforce 
the penalty provided in the deed, and that 
as the case is analogous to that of Sakhawat 
Husain v. Gajadhar Prasad (1) it ought to 
be held that the plaintiff can only demand 
the balance of principal together with interest 
with effect from the date of the last defanlt. 
The lower Appellate Court had considered the 
case of Sakhawat Husain v. Gajadhar Pra- 
sad (1) but has distinguished it from the 
present case on the ground that the mort- 
gage deed provided an alternative penalty. 
This distinction can certainly be made, 

(1) 28 A 622, 3 & Ld 469, 
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The mortgage deed after providing for the. 
regular payment of instalments in which 
case no interest would be charged, goes on. 
to recite that the debtor in case of default 
of any instalment will pay all the money 
at once on demand with interest at 3 per 
cent. per mensem, and towards the end of 
the deed in a separate passage it further 
recites that in the case of default the 
creditor shall have the power to realise the 
full amount with interest in a Jump sum or 
by miscellaneous amount (hamse ek musht 
wasul kar le yah mutfarig taur se wasul 
kar le). It is argued on behalf of the plain-. 
tiff-respondent, and it has been found by 
the Courts, that after the first default 
although the plaintiff continued to-receive 
payments amounting in all: to Rs. 405 pay- 
ments which in every case amounted either 
to Rs, 7-8-0 or to some multiple of that 
sum what he was doing was not receiving 
payments of instalments, but merely miscel- 
laneous sums in payment of the full 
amount due with interest. | 
In other words, it is argued that when 
the first instalment failed the whole 
arrangement to pay by instalments auto- 
matically ceased, and the creditor instead 
of suing for the full amount due exercised 
the alternative privilege that he enjoyed 
under the bond of receiving payment in 
the form of miscellaneous amounts. “16 has 
been admitted by Mr. Panna Lal for the 
respondent that if it had not been for this 
clause in the mortgage deed by which the 
respondent was empowered to receive 
miscellaneous amounts it would have to 
be held on the analogy of Sakhawat Hu- 
sain v. Gajadhar Prasad (1) that the respon- 
dent had waived his right to renounce the 
agreement and to realise the full amount 
with interest. In the case of Sakhawat 
Husain v. Gajadhar Prasad .(1) the 
creditors in the words ofthe Bench: . 
“instead of proceeding for the recovery of their debt, 
as they might have done, accepted the irregular pay- 
ments to which we have referred and waived their’ 
right to cancel the arrangement, entered ihto for 
payment by instalments." i : 
_ In an earlier case that of Radha Prasad 
Singh v. Bhagwan Rai (2) which was 
followed in the later case the circumstances 
that the Bench considered were that the 


creditor was: 7 

“well aware of his right to take the benefit of the 
provision cn default taking place in 1576, and his 
refraining from doing so for so many years and 
having subsequent instalment as though no default 
bad taken place, must, in the absence of proof to the 


.contrary, be ascribed to intentional waiver of any 


righthe may have had, and must. have been so under- 


(2) 5 A 2°9; A W N 1883,33, 
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stood by the judgment-debtors when they paid their 
‘subsequent instalment.” : 

It will be seen that in the present case 
‘the difficulty lies in interpreting the 
alternative condition entered in the bond. 
‘The creditor is to have the power not only 
of realising the full amount at once, but 
of realising miscellaneous amounts. The 
payments which were made by the appellant 
were certainly not ‘regular payments of 
“instalments on the due dates as provided 
‘for in the bond,. but they were payments 
‘either of the amounts prescribed for instal- 
-ments or multiples of that amount. They 
were’ made voluntarily by the debtor over 
‘a period of‘years and they must have been 


‘understood by ‘the debtors . to be made as - 


‘instalments. If the payment of the first 
-instalment failed- as in fact it did—and 
if therefore payments had been’ made 
regularly every month, ‘could it be argued 
that those 
miscellaneous amounts which the creditor 
‘was receiving ‘not as instalments, but as 
` miscellaneous payments under the penalty 
‘clause. In my opinion there can be no 
` doubt that in such a case the decision would 
be against: the respondent. The present 
<. case differs from that hypothetical case 
‘rather in degrée than in kind. The 
‘payments of instalments have rot been 
made regularly every month but they have 
‘been made at any rate sufficiently regularly 
to liquidate ‘the whole amount of principal 
“due' except Rs. 45 within the prescribed 
!period. 7 ue 

- Jt appears to me that the document on 
“which the plaintiff-respondent relies, 
- although it provides two alternative courses 
for the creditor, certainly intends to provide 
that the creditor shall take some active 
‘step.on a default and shall not merely 
acquiesce in the continuance of payments 
-by the debtor. The words “ek musht 
‘wasul kar le yah mutfariq taur se wasul kar 
.le” undoubtedly suggest that the creditor 
-shall proceed in some way against the 
idebtor, whether for the purpse of realising 
‘the full amount in a lump sum or for the 
-purpose' of realising something less. 
‘Unless and’ until he takes some aclion to 
.enforce’either of these penalties, I think it 
«must be held that'as the debtor continued 
to make payments as if he were acting 
‘under the original arrangement and the 
creditor continued’ to receive those pay- 
ments, the creditor was undoubtedly acting 
as if the arrangement. still subsisted, and 
‘must be held to have waived his right to 
‘Tenounce ‘the agreement until he gave 
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notice of that renunciation by taking the 
proceeding that resulted in the present 
suit. 

I therefore allow the appeal with propor- 
tionate costs and modify the decree and 
order of the lower Appellate Court by 
directing that the plaintiff be given a 
.decree for the balance of the principal 
Rs. 45, together with interest at the 
contractual rate on that amount with effect 
from the date of the last default together 
with pending and future interest at 6 per 
cent. Leave to appeal refused. 

D, Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
URT 


co 
Civil Suit No.79 of 1932 
November 23, 1933 
Aston, A. J.C. 
TANUMAL POHUMAL—Puantier 
versus 
AILMAL BHAROMAL —Derenpant 

Civil Procedure Code (Act V of 1908), O. VI, r, 17 
—Application for amendment of plaint dismissed — 
Subsequent application with similar facis—Whether 
should be allowed. 

An application for amendment of plaint was dis- 
missed onmerits; subsequently plaintiff put in 
another application similarly worded and no further 
fact was mentioned on the merits : 

Held, that no reasonable ground was made out for 
granting the application. 

Mr. Kodumal Lekhraj,for the Plaintiff, 

4 Mr. Srikishindas. H. Lulla, for the Defen- 
ant. 

Order.—This isan application made by 
the plaintiff under O. VI, çr. 17, Civil 
Procedure Oode, for permission to amend 
the plaint. The application is identically 
worded with a similar application made 
by him on July 8, 1932, and dismissed by 
this Court on July 21, 1932. The order 
of this Oourt dismissing the application 
on July 21, was passed partly on the 
merits of the application and partly on 
the view that this Court had no jurisdic- 
tion to try suits which the Small Causes 
Court had jurisdiction to try. 

In a judgment, however, delivered on 
April 26, 1933, on preliminary issues Nos, 4, 
5 and 6, I held that in the absence of 
fraud and in the absence of proof that the 
plaintiff had sought tooust the jurisdiction 
of the Small Causes Court by a dodge, this 
Court could not decline jurisdiction. My 
decision followed Govardhan Das Vishandas 
v. Rijhibat (1). It is contended on behalf 

(1) 130 Ind. Oas. 551; AL R1939 Sind 252; Ind 
Rul. (1931) Sind 42; 25 S L R 63. 
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of the defendant that on general principles 
the Court should not try over again in- 
terlocutory applications which have been 
already decided evea though the doctrine 
of res judicata under s. 1], Civil Procedure 
Code may not be strictly applicable. 
Reliance is placed on Ram Kirpal v, Rup 
Kuari (2), Hook v. Administrator-General 
of Bengal (3), and Rameshwar Singh v. 
Hitendra Singh (4). 

In my opinion no reasonable ground is 
made out for granting this application. 
Quite apart from the numerous Privy 
Council Rulings which have been cited, 
the main ground on which the original ap- 
plication was dismissed by this Court was 
that there was nothing to show that the 
plaintiff would find it difficult to recover the 
amount from the defendant in case he 
succeeded in the suit. There isnothing in 
the present application differentiating the 
position at present from what it was when 
I decided the original application on 
July 21. No further fact has been men- 
tioned on the merits. Taking all the 
circumstancesinto consideration I am of 
opinion that this isnot an application 
which should be granted. I, therefore, 
dismiss it with costs. 

D. Application dismissed. 
ro. A259; ILIA 37; AW N16, 286 
( 


(3) 60 Ind. Cas. 631: A IR1921 PO 11: 48 LA 
187; 48 O 499; 19ALJ 346; 40 M LJ 423; 99M 
L T 33f; (1921) MW N 313; 330 L J 405; 3 U 
PL RP O) 17; 23 Bom. L R 618; 25 CW N 915; 14 L 
W 221 (PO) 

(4) $1 Ind, Cas. 516: AIR 192t P C 202;5P LT 
491, 47 M L J 286; 20 L W456: 35 M L T182; 28 
Bom, L R1153 22 AL J 938; 40 OL J 431; LR 5 
A (PO) 175; 290 W N413; 1 Lah Cas. 457; 3 Pat 
LR 180 (P 0). 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 196 of 1930 
August 27, 1934 
NIAMAT-ULLAH AND COLLISTER, JJ. 
BEAARI LAL AND ANOTHER— PLAINTIFFs— 
: APPELLANTS 
Versus 
HAR LAL SAA AND OTBRRS— DEFENDANTS 
— RESPONDENTS 

Custom —Kumaun—Custom that widow represents 
her husband held not proved at least in case of widow 
having sons—Mr. Pannalal’s book on Kumaun Local 
Custom—EHvidentiary value of—Hvidence Act (I of 
1272), 8. 35, 

A family custom that when &a collateral 
dies, his widow represents him when succession opens 
to theestate of another collateral, held not proved at 
least in the case ofa widow having sons Tula Ram 
Sah v. Shyam Lal Sah (1), relied on. 

Mr. Panna Lal's book “Kumaun Local Oustoms” is 
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and it is valuable evidence ofthe customs which 
it recitesand in certain cases it may amount to such 
prima facie evidence as would suffice to throw the onus 
of proofon to the party denying the alleged custom. 


Messrs, S. N. Sen, P. L. Banerji and Sri 
Ram Jha, for the Appellants. 

Dr. K. N. Katju ani Mr. B. L. Dave, 
for the Respondents. 


Judgment. —This is a defendants’ 
appeal. One Kundan Lal a Vaish by 
caste, owned certain property ‘in the 
Kumaun District. He died in 1875, leav- 
ing a widow Musammat Gomti Sahan and 
also an adopted son Gopal Sah, who died 
without issue. Musammat Gomti ‘Sahan 
remained in possession of the property up 
till August 1921 when she died; but before 
her death, she made a trustin respect of 
the said property. Mohan Lal ‘and Debi 
Lal, defendants Nos. 1 and 2, and Musam- 
mat Ghittra Sahan, defendant No.3 sued 
for cancellation of the trust and they 
obtained a decree in 1925, since when they 
have been in possession. The plaintiffs in 
this suit were Musammat Jainti and her 
two sons, a nephew Daya Ram and Musam- 
mat Shyam Sundari and her three sons. 
There is a pedigree of t'e family inthe 
judgment of the Court below and it is 
not necessary to state it again here. The 
sons of the two widows and the nephew 
subsequently withdrew from the suit. The 
suit was, therefore, one by two widowsof 
collaterals in equal degree with Kundan 
Lal and they claimed that under a family 
custom, when a collateral dies, his widow 
represents him when succession opens to 
the estate of another collateral. 

The defence was, in the first place, 
that no such custom exists, and in the 
second place, that if there weresuch a 
custom, it conld apply only to the case of 
a sonless widow. 

The lower Court, on the strength of Mr. 
Panna Lal's book, “Kumaun Local 
Customs,” andon the strength of the oral 
evidence which has been given in the 
suit, finds that no such custom’ exists 
under which a sonless widow can succeed 
to a Collateral of her deceased husband. 
The learned Subordinate Judge finds that 
Mr. Panna Lals book is evidence of a 
custom that a widow has aright of suc- 
cession in such a case, but he has dismissed 
the suit on the ground that para. 1) 
(e) of Mr. Panna Lal’s book in which the 
custom stated is by implication cdnfined 
to a widow without male issue, whereas 
in the present cage there are sons both 
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of Musammat Jainti 
Shyam Sundari. ; 

In she case of Tula Ram Sah v. Shyam 
Lal Sah (1), a Bench of this Court had 
occasion to consider in connection with a 
refereice which was made to it by the 
Local;,Government how far Mr. Panna 
Lal's. book could be accepted as a definite 
authority on Customary Law in Kumaun, 
and ihe learned Judges held in that case 
that it was a definite evidence of the 
customs prevailing in Kumaun and that 
the statement of any custom therein was 
sufficient to shift the onus of proof to the 
other- side. There can be no doubt that 
Mr. Panna’ Lal's book is admissible in 
evidence under s. 35, Evidence Act, and 
that it is valuable evidence of the cus- 
toms: which it recites and in certain cases 
it may amount to such prima facie evi- 
cence as would suffice to throw the onus 
of proof on to the party denying the 
alleged custom; but in our opinicn, it does 
not avail in the present case to prove the 
custom which has been propounded by the 
plaintiffs. Para. 15 (c) of the book merely 
recits that “A widow represents her 
decedsed husband in inheriting to col- 
laterals.” In para. 262 we find Mr. Panna 
Lal's*tommentary on this custom and he 
sherezstates: 

“Instances have been found of a widow represent- 
ing her husband in inheriting to collaterals; for 
instance, where there were three brothers and one 
of them had died and his widow had got muta- 
tion in his place. Later, when a distant kinsman 
died to whom these brothers were reversioners, the 


property was divided in three equal shares, one 
of which was given to the widow.” 


Thé fact that the widow had obtained 
mutation of her name on the death of 
her husband clearly suggests that Mr. 
Panna Lal was referring to sonless widows. 
Para, 15 (a), of Mr. Panna Lals book 
recites that “A widow inherits her deceas- 
ed husband's estate evenin a joint family.” 
It is conceded before us and it cannot be 
otherwise in view of Mr. Panna Lal’s com- 
mentary at para. 260 that this refers to 
sonless widows; and we have no doubt 
whatsoever that para. 15 (c) is equally 
concerned with widows who have no sons. 
We agree with the view of the Court 
below that a custom whereby a widow 
excludes her sons is a violation of the 
spirit and letter of Hindu Law, and very 
cogent and convincing evidence would be 
required to convince as of the existence 
of any such extraordinary custom; but no 
such evidence is to be found on the record. 


(1) 86 Ind. Cas, 729; A IR 1925 All. 648; 49 A 843; 
LR 6A 186 Civ, 
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seven respectable 
been examined by the 
defendants, all of them being of the 
Vaish community and residents of the 
Almora District and they are unanimous in 
stating that they have never heard of any 
such custom. Rai Bahadur Dharma Nand 
is a retired Deputy Collector and was Mr. 
Panna Lal's right-hand man when the 
latter was pursuing his inquiries. Heisa 
gentleman of unassailable credibility and 
he states: 

“I never had sucha case in which a woman who 
had sons claimed the right of inheritance in the 
brotherhood. In this way a woman who has got 
sons gets no right...This idea seemsto be very 
extraordinary to me.” 

On behalf of the plaintiffs we merely 
have the evidence of a son of oneof the 
plaintiff widows and he admits that he 
has no personal knowledge of the custom 
which has been propounded by the plaint- 
ifs. He savs: “I came to know from 
Mr. Panna Lal's book that women have 
such sort of claim.” The onus of proving 
the alleged custom was admittedly on the 
plaintifis and in our opinion they have 
completely failed to discharge it. 

It is not necessary for us to consider 
how far it has been established that a 
childless widow in Kumaun has a right 
of succession toa collateral of her husband 
and whether such custom applies tothe Vaish 
community in general or to this family 
in particular. For the reasons which we 
have given we are of opinion that the 
finding of the Court below is correct and 
we accordingly dismiss this appeal with 
costs. - 

D. Appeal dismissed. 


On the 
witnesses hive 


contrary, 


PATNA HIGH COURT 
Civil Appeal No. 197 of 1929 
April 16, 1934 
DHAVLE AND SAUNDERS, JJ. 
SHAH NAJIHUDDIN AHMAD— 
DEFENDANT— APPELLANT 
versus 
AMIR HASAN KHAN AND otarrs— 
PraIntiFrs—-RESPONDENTS 
Civil Procedure Code (Act V of 1908), 8. 92—Suit 
for removal of sajjadanashin—Sajjadanashin dying 
pending suit—Cause of action for settlement of 
scheme—Necessity of new scheme on failure of previous 
scheme—Scheme, framing of—Provision for removal 
of sajjadanashin—Remedies under s. 92, Civil Proce- 
dure Code, and s. 18, Religious Endowments Act (XX 
of 1863)—Religious Endowments—Sajjadanashin— 
Accounts—Removal on failure to furnish accountse— 
Muhammadan Law—Wakf—Sasaram khangah— 
Balance of rents, etc., of Farrukhsiyari property— 
Sajjadenashin held entitled—Mutawalli— Neglect in 
repairing wakf property—-Whether breach of trust— 
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Rule if applies to mutawalli who is also sajjadana- 
shin—ouccession to sajjadanashin—Mutawalli spend- 
ing freely on luxuries—If constitutes misconduct — 
Appeal—Legal representative of appellant—If can 
take only those grounds available to deceased appel- 
lant. 

In a suit to remove the sajjadanashin, and for 
settlement of ascheme, the sajjadanashin's death 
renders his removal unnecessary, but the cause of 
action which necessitated the settlement of a scheme 
survives. Sivagnana Desikav. Advocate-General of 
Madras (3), relied on. [p.560, col. 2.] 

Where the directions given by a Court in the 
previous suit for settling a scheme have entirely 
failed to secure the due administration of the trusts 
for want of effective machinary,2 new scheme must 
be framed to make the administration effective. 

There is nothing in s. 92, Civil Procedure Code 
to prevent the inclusion in a scheme framed under 
that section of a provision empowering the Court in 
specified contingencies to reduce the powers of the 
managing trustee or sajjadanashin mutawalli, tempo- 
rarily or otherwise, or even to remove him alto- 
gether. |p 571,col. 1.) 

In a suit against the sajjudanashin and mutawalli 
of a religious endowment charging him with 
not having discharging his duties the plaintiffs 
are entitled to proceed either unders 18, Religious 
Endowments Act, or under the wider alter- 
native of s. 92, Oivil Procedure Code. Penka- 
taranga Charlu v. Krishname Chariu (4) and Hansraj 
Laddashet v. Padmanabh Bhat (5), referred to. [p. 
561, col. 1.] 

A Sajjadanashin is liable to be removed from his 
office if he chooses not to produce his full accounts, 
unless he accounts for the failure, 

[On facts of the case, held that the sajjadanashin 
was entitled to take by way of remuneration the 
balance of the rents and profits of the Farrukhsiyari 
properties after defraying the costs of religious 
ceremonies, etc. | 

lf a mutawalli with funds in hie hands, neglects to 
repair the wakf premises and allowsit to fall into 
disrepair, it amounts toa breach of trust, for if he 
knowingly and intentionally causes damage or loss 
to the wakf, orif he misdeals with the trust prop- 
erty hemust be removed from his office and the rule 
is applicable to those mutawallis who are also 
sajjadanashins, Ip. 565, ccl. 1.) 

The office of a sajjadanashin stands ona special 
footing: “he is not only a mutawalli but alsoa 
spiritual preceptor, and in him is supposed to 
continue the spiritual line (silsilal)". This sup- 
posed continuity ofthe spiritual tradition must be 
taken into account and is much more likely to be 
secured by the selection of a properly qualified des- 
cendant of the founder than of a stranger of the family. 
[p. 568, col. 2.) h 

If a sufi sajjadanashin mutawalli spends money on 
gramaphone records so as to fail to pay in time the 
road cess due onthe trust property, it amounts to 
a grave misconduct on his part. [p. 568, col. 1J 

The legal representative of the deceased appellant 
can assail the decree of the lower Court on such 
grounds only as would have been available to the 
deceased appellant. Sundaresan Chettiar v. Viswa- 
nadho Pandara Sannadhi (1), relied on, 


C. A. from the original decree of the Sub- 
Judge, Arrah, dated September 28, 1929. 

Messrs. K. Husnain, S. M, Hafeez, Ahmad 
Khan, Syed Hasan, Syed Ali Khan and 
H. R. Kazimi, for the Appellant. 

Messrs. M. Hasan Jan, A. A, Syed Ali, 
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A.H. Fakhruddin, Gholam Muhammad and 
`J. N. Sen Gupta, for the Respondents: ~. 

Judgment.—This is an appeal from a 
judgment and: decree of a Subordinate 
Judge of Arrah who was specially em- 
powered by Government to try suits under 
s. 9?, Civil Procedure Code. The suit was 
brought under this seclion by:ten Muham- 
madans of Sasaram, with the consent of 
the Legal Remembrancer (who has been 
appointed in this province under s.: 93 
to exercise the powers in -question), 
against Shah Malihudin Ahmad, , sajjada- 
nashin and mutawalli ‘of the well-known 
endowment of the Sasaram khangah. - The 
endowment consists principally of two 
Imperial grants, one of 1717 from ‘thé 
Jimperor Farrukh Siyar, and the other of 
1762 from the Emperor Shah Alam. Thè 
first of these grants was, according to thé 
plaintiffs, appropriated to purely religious 
purposes, and the second to charitable 
purpose of a secular character, set out in 
paras. 7 and 8 (respectively) of thé plaint.’ . 

The plaintiffs charged the defendant >. 
with being unfit to discharge and having 
failed to discharge the duties of sajjada- 
nashin and mutawalli and being, guilty of 
misappropriation and waste; and they 
prayed for : (a) his removal from the office 
of sajjadanashin-mutawalli, (b) accounts, 
(c) settling a scheme for the management 
and administration of the trust properties, 
(d) the appointment ofa fit and proper 
person as sajjadanashin and-mutawalli, and 
other reliefs of an incidental character. 
The defendant by his written statement 
claimed to be the “real beneficiary” under 
the grants, and denied the charges of 
unfitness, misconduct and mal-administra- 
tion made against him. ` : 


The learned Subordinate . Judge has 
found that the properties belong to the 
khangah, that the sajjadanashin is en- 


titled to appropriate the balance of the 
income from the Farrukhsiyari properties 
after meeting the cost of the religious 
obligations charged on them, that by his 
literary attainments and mode of life, the 
defendant is unfit to be the sajjadanashin 
of the -khangah, that there has been gross 
mismanagement in the administration of 
the wakf estate and also misappropriation 
and breach of trust by the defendant, and 
that he is, therefore, liable to be removed, 
but not until proper steps are taken by 
the plaintifis or by some duly qualified 
descendant of Shah Kabir Darvesh, the 
founder of the khangah, to get . a suitable 
sajjadanashin-mutawallti appointed from 
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among the descendants of the founder, 
preferably’ as near a realtion of the pre- 
sent incumbent as possible. He has also 
settled a ssheme:. for the administration 
of ths trust * properties, according 
to which- the holder of the office of 
sajjadanashin-mutawallt is to perform the 
religi.us ‘duties with decorum and pro- 
prietv, and pay certain allowances to same 
relatives, out of the income of the Farukh- 
sivari properties, applying the balance to 
bis own use and the use of his family, and 
to administer the, secular charities charged 
upon the Alamshahi properties under the con- 
trol and supervision of the Local Agents ap- 
pointed years ago by Government under 
Regulation XIX of 1810 in respect of these 
properties. The suit wasthus substantially 
decreed. ` 


The defendant appealed and the plain- 
tiffs filed: cross-objections. Before filing 
ihe printing costs, however, the defendant 
died, and his eldest son, Shah Najibud- 
din, applied to be brought on the record 
as his legal representative. The applica- 
tion was allowed by Noor and Rowland, 
JJ., overruling the respondents’ half-hearted 
contention;thal the appeal had entirely 
abated on account of the. death 
of the - defendant-appellant. At the 
hearing of the appeal Shah Najibuddin, 
who was now on record as the appellant 
claimed to be recognized as the sajjada- 
nashin-mutawalli . in the place of the 
deceased defendant, and further claimed 
that the suit cught-to be dismissed because 
it was entirely based on the alleged in- 
capacity and misdeeds of Shah Malihud- 
din, whose death since had made it 
unnecessary for the Court to remove him 
and appomt a suitable person in his place 
as sajjadanashin-mutawalii of the institu- 
ae This contention is entirely unten- 

|. able. ; : 


In the first place, Shah Najibuddin was 
brovght on the record at his own instance 
-as legal representative of the defendant, 
“who has ‘stepped into the shoes of the 
father.” It was urged that “the signific- 
.ance of his substitution as legal represen- 
tative is open to discussion,” but the 
substitution was plainly substitution asthe 
legal representative entitled to assail the 
_ decree of the lower Court on such grounds 
-only əs would have been available to the 
deceased defendant-appellant. The learned 
Advocate for the appellant cited Sundare- 
gan Chettiar v. Viswanadha Pandara San- 
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nadhi (1) and contended that in cases such 
as the present falling under r. 10, O. XXII, 
Givil Procedure Code, the Court has a wide 
discretion to allow new pleas to be raised 
in order to avoid multiplicity of suits. 
The case referred to however is no authority 
forthe proposition that a party brought 
on the record under O. XXII, r. 10 should 
be allowed to raise claims of the kind 
that the appellant has put forward; the 
new plea that was allowed to be raised 
in the Madras case was a pure question 
of law, while in the present case 
the appellant is really seeking to 
raise the validity of his succession, a 
controversial matter upon which there can 
be no pronouncement on the materials 
before us and evidence will have to be 
taken in the lower Court. As was observed 
by Lord Kingsdown in Anundmoyee 


` Chowdhoorayan v. Sheeb Chunder Roy (2), 


in appeal the question is whether the 
decision of the primary Court is correct on 
the facts as they stood when the judgment 
was rendered, and no subsequent event 
or devolution of interest can affect that 
guestion, because to give effect to them, 
should justice require it, would be the 
office, not of an appeal but of some sup- 
plementary proceeding. 

Tt is true that an exception to this rule 
is furnished by the class of cases in which 
it is shown that the original relief claimed 
has become inappropriate by reason ofa 
change in the circumstances or that it is 
necessary to base the appellate decision on 
the altered circumstances in order to 
shorten litigation or do complete justice 
between the parties. Before dealing with 
this aspect of the matter, it is convenient 
to refer toan attempt made by the res- 
pondents. upon Shah Malihuddin’s death, 
to bring on the record other heirs of the 
deceased sajjadanashin and some descen- 
dants of the founder of the khangah, and 
also to an application made by Shah 
Nasihuddin Ahmad, brother of the late 
sajjadanashin, to be brought on the record 
under O. I, r. 10, as a person having a 
right, on the findings of the lower Court 
to be selected as the next sajjadanashin 
and interested in supporting the second 
ground taken by the respondents in their 
crose-objections, namely, that the lower 
Court should not have restricted the ap- 


(1) 72 Ind. Cas, 103; A I R1922 Mad. 402; 45 M 
703; 31 M LT 66; 16L W 23; 43 ML J 147; (1922) 


M W N444. 
@)9 MIA 287;2W R19; 1Suth. 485; 1 Sar 
854, 
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pointment to 

“such a descendant of Shah Kabir Darvesh as 
may be nearest in propinquity to the defendant- 
appellant,” 

The respondents made their attempt in 
connection with the matters of substitution 
in place of the late sajjadanashin. Noor 
and Rowland, JJ., however ruled that 
Shah Najihuddin was the legal represent- 
ative for the purpose of the appeal, that 
the addition of any descendants of Shah 
Kabir Darvesh in order, as the respondents 
put it, that the decree to be passed by 
this Court “may be binding on all the 
descendants of the founder” had nothing 
to do with substitution in place of the 
deceased defendant-appellant, and that the 
respondents must file a formal application 
for the addition if they really wanted it. 
No formal application has since been 
made by the respondents. But neither 
they nor the appellant Shah Najihuddin 
objected to Shah Nasihuddin’s application. 
Now, it is true that the decree under 
appeal provides not only that a new 
sajjadanashin-mutawalli be appointed from 
among the descendants of Shah Kabir 
Darvesh “when proper steps (for the pur- 
pose) are taken according to law,” but 
also that 

“in choice of mutawalli, preference shall be given 
to the nearness in propinquity to the present de- 
fendant, provided he be duly qualified.” 

It also appears from the order sheet of 
the lower Court, which has heen brought 
to our notice, that the steps contemplated 
were being taken when an order was 
obtained from this Court to stay the pro- 
ceedings for appointment pending the 
disposal of this appeal. But the suit out 
of which the appeal arises is a represen- 
tative suit and there is no appointment 
under appeal. The parties are no doubt 
entited to assail the lines on which the 
lower Court has proposed to make the 
appointment, but it seems to us that 
the issues in appeal would be reridered 
unnecessarily complicated if we were to 
entertain the individual claim put forward 
by Shah Najihuddin or allow Shah Nasih- 
uddin to come on the record. Shah 
Nasihuddin does not appear to have done 
anything at all before Shah Malihuddin's 
death, more than 18 months after the 
decree of the lower Court, and it would 
appear from the affidavits filed’ on his 
behalf that his real object was no more 
than to oppose the alleged appointment or 
succession of Shah Najihuddin. How far 
either of them’ is qualified for appoint- 
ment is primarily a matter for the lower 
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Court, and a matter requiring evidence 
that has still to be taken.’ 

We, therefore, declined in the exercise 
of our discretion to allow Shah Nasih- 
uddin to come on the record. Going 
back to the appellant's contention with 
reference to the alteration in the situa- 
tion due to the death of Shah Malihud- 
din, it is clear that what Shah Malihuddin's 
death has rendered unnecessary is only 
that part of the order of the lower Court 
which related tohis removal. As long as 
the rest of the decree below stands, Shah 
Najihuddin cannot become the sajjada- 
nashin except on appointment by the lower 
Court, and no such appointment has, as we 
have already shown, ret been made. His 
claim that he has become the sajjadanashin 
in succession to Shah Malihuddin is en- 
tirely foreign to the appeal; and further, 
even if, standing in the shoes of Shah 
Malihuddin, he were to succeed in showing 
that the suit ought to have been entirely 
dismissed, it would still be impossible on 
the materials before us to say that he has 
been duly appointed sajjadanashin. In 
this Court he first claimed to have succeed- 
ed À 
“by virtue ofthe death-bed nomination by the last 


incumbent and subsequent ratification by election 
made by the Muhammadans of Sasaram.” 


During the trial of the suit, however, the 
defendant Malihuddin had elicited from 
more than one witness for the plaintiff that 
he had already nominated Shah Najihuddin 
as his successor, and has one witness put it, 
‘made him their apparent.” There is no 
finding by the lower Court that the late 
sajjadanashin was entitled to nominate his 
successor in that manner nor would it ap- 
pear that the question was at all agitated 
below, though the full record is not before 
us, but only such fragmentary evidence as 
the parties have chosen to include in the 
paper books. Shah Nazihuddin questions 
not only the nomination of the appellant 
and: its subsequent ratification, but also 
Shah Najihuddin’s qualifications for the 
appointment. We would, therefore, decline 
to say at this stage that Shah Najihuddin 
has properly become the sajjadanashin- 
mutawallt of the khangah in succession to 
Shah Malihuddin or to deal with the appeal 
except on the facts as they existed at the 
institution of the suit. It must, of course, 
be recognized that Shah Malihuddin’s 
death has rendered his removal unneces- 
sary, but the cause of action which neces- 
sitated the settlement of a scheme survives 
as is shown by Sivaganga Desika v. Advo- 
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cate-General of Madras (3) the very case 
cited for the appellant. 

The substantial questions that arise in 
the appeal and cross-objections, as argued 
before us, are (1) what is the nature and 
extent of the interest of the sajjadanashin- 
mutawalli in the Farrukh-siyari and the 
Alamshahi properties of the khangah? (2) 
Is a scheme for the administration of the 
trusts required? (3) If so, is the scheme of 
the lower Court on the right lines and likely 
to be effective, and if not, what altera- 
tions are necessary in order to make itso? It 
was also argued that the suit was incom- 
petent for want of sanction from the Dis- 
trict Judge under s, 18, Religious Endow- 
ments Act (XX of 1863). But there is no 
substance in this contention, as the plaint- 
iffs were clearly entitled to proceed under 
the wider alternative of s. 92, Civil Proce- 
dure Code, see Venkataranga Charlu v. 
Krishnama Charlu (4) and Hansraj Lad- 
dashet v. Padmanabh Bhat (5) 

The grants of Farrukh-siyar and Shah 
Alam were not produced below but are avail- 
able in the report of Qadira v. Shah Kabeer 
Ooddeen Ahmad (6). The farrukhsiyari 
purports to be an Inam Altamgha grant of 
one lakh of dams out of Pargana Haveli 
Sasaram for the expenses of the khangah of 
Sheikh Kabir Darvesh...to be enjoyed by him 
generation after generation and descendant 
after descendant (batasarrufu...naslan bad 
nasl wo batnan bad batn). Shah Alam's is 
a large grant, also by way of Inam Altam- 
gha to Seikh Qayamuddin (great-grondson 
ofSaha Kabir Darvesh and fourth sajjada- 
nashin of the institution) for the expenses 
of travellers and comers...(ba-jihat kharch 
warid sadir) ta be similarly enjoyed. In 
the case of Quadira v. Shah Kabeer Ooddeen 
Ahmad (6) that was finally decided by that 
Sadr Dewani Adalat in 1824, Shah Kabir- 
uddin (grandson of Shah Qayamuddin and 
sixth sajjadanashin) succeeded against the 
widow and donee of Shah Shamsuddin, his 
father and predecessor on the prayer-mat 
(sajjada), in showing that the grants were 
wakf and, therefore, inalienable by the 
sajjadanashin for the time being, In an- 
other case that was fought up to the Privy 
Oouncil, Shah Kabiruddin also succeeded 
against a mortgagee and transferee from 
Shah Shamsuddin in establishing the same 

(3) 27 Ind. Cas. 874; A I R 1916 Mad, 318; 23M LJ 
174; 2 L W 148; (1915) M W N 185, 

(4) 20 Ind. Oas. 515; A I R 1914 Mad, 593; 37 M 184; 
14 M LT 44; 24 ML J 697. 

(5) 48 Ind. Cas, 5.4;A I R 1918 Bom. 134; 42 B 


742; 20 Bom. L R951, 
(6) 3 Sel. Rep, (S D'A Beng,) 544, 
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point: see Jewan Dos Sahoo v, „Shah 
Kubeer-ood-Deen (7). Their Lordships of 
the Judicial Committee alsə held in that 
case that Shah Kabiruddin did not succeed 
to a proprietary right in the properties 
as heir of his father, ani further, that 
the suit was not barred by limitation 
because he only became entitled to sue 
when he was appointed mutawali by 
Government acting under Regulation XIX 
of 1810. This implies that the endowment 
was regarded as public, for s. 16 of the 
Regulation lays down that the object of 
the Regulation is solely to provide for 
the due appropriation of lands granted 
for public purposes, agreeably tothe intent 
ofthe grantor. 

In 1871 Shah KĶabiruddins nephew, 
Shah Mohiuddin, who claimed to have 
been appointed Sajjadanashin by Shah 
Kabiruddin, succeeded in retaining the 
office against an attack made by one 
Shah Ahmad Husain claiming as a 
descendant of Shah Kabir Darvesh but 
found disqualified as descended in the 
female. line. Ia 1884 Shah Mohiuddin 
sued the Secretary of State for India in 
Council for the recovery of possession of 
the properties of the khangah which, he 
claimed, was a religious establishment 
more “‘of the nature of afamily institution 
than a public endowment” and charged 
with charities of a “private and religious” 
character subject to the control of the 
sajjadanashin himself and not of any 
Local Agents under Regulation XIX of 1810. 
The defence was that the endowment was 
purely secular and, therefore, subject to 
the control and supervision of Government 
under Regulation XIX of 1810 with a power 
of dismissal which had been lawfully 
exercised. The Subordinate Judge who 
tried the suit decreed to the plaintiff 
uncontrolled possession as sajjadanashin 
of the Farrukh-siyari properties and also pos- 
session of the Alamshahi properties subject 
to the supervision of the Board of Revenue 
and its Local Agents in respect of the 
secular charities to which these proper- 
ties were appropriated (Ex. 23). The 
Secretary of State appealed to the High 
Court, but succeeded only on the question 
of costs (Ex, 23-A). The character of 
the property, public or private (family), 
religious or secular, was directly in issue 
in the suit, and the learned Judges, 
Wilson and Porter, JJ., referred to the 
grants and the history of the properties, 
and came to the conclusion that though 

(7)2 MI A 390; 6 W R 3; 1 Suther 100 (P O). 
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the grants were wakf connected with a 
religicus establishment, namely the khan- 
gah, it did not follow that the trusts were 
purely religious trusts. 

“in the case of an old trust, said their Lord- 
ehips when the original instrument of dedication 
is indefinite, we think it clear that the best guide 
in the construction of the trusts is long continued 
usage. As to these trusts it is plain on the evi- 
dence that, to some extent, they have in practice 
always been religious; worship has been carried on; 
religious feasts and festivals have been celebrated; 
the Koran has been read and taught; the sajjada- 
nashin as the chief officer of religion in connection 
with the foundation, has, with his family, been 
maintained; fagirs visiting the place have been 
fed and housed On the other hand, we think it 
clear that other forms of charity have been adminis- 
tered which cannot be called religicus. The 
expenditure upon ‘comers and goers’ has apparently 
never been limited to the members of one creed, 
but all who chose to come have been entertained, 
as far as the evidence enables us to go, we find 
expenditure upon Hindus as well as Muhammadans. 
The Madrassa supported from the trust has 
apparently long been an English teaching school, 
and a dispensary is maintained. No objection is 
shown ever to have been made by anybody to the 
application of the trust funds to these purposes 
before the filing of the plaint in this case. More- 
over, an examination of the history of these 
properties and of the mode in which they have 
been dealt with from time to time shows, we 
think, that the properties in Sch. B Gi. e, the 
Alamshahi properties) have been appropriated to 
the secular trusts. We think it also appears, 
though not perhaps quite so clearly, that the 
remaining properties have been appropriated to 
religious purposes.” 

What had happened was that in 1836 
Government had failed in a resumption 
suit in respect of the Farrukhsiyari pro- 
perties, but in 1837 they had obtained a 
decree for resumption under the Resump- 
tion Regulations in respect of the Alamshah 
properties. In 1840, however, they waived 
the right to assess the Alamshah lands 
to revenue and allowed them to continue 
jn the old hands as lakheraj, hut with 
an express statement that the endowment 
was nota religious but simply a charitable 
institution for the benefit of the needy of 
all creeds: see p. 287 of the paper book 
of that appeal; and in 1842 they decided 
that though the institution was subject 
to the control of the Local Agents under 
the provisions of Regulation XIX of 1810 
and that it was consequently within the 
power of Government to institute such 
inquiries and to frame such regulations 
as it may deem necessary for the due 
administration of its funds, the Alamshahi 
properties should be given up to the 
public for the charitable purposes of the 
institution, the management of the sajjada- 
nashin being subjected to careful check 
ty regular inspection of accounte, ete., 
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while the Farrukhsiyari properties wer? 
assigned to the sajjadanashin, 

“so long as he may be allowed to continue in 


charge of the wakf, as his personal remuneration 
for the duties performed” 


without any obligation to furnish any 
account of the income or the mode in 
which it is expended.” ‘he learned 
Judges were accordingly disposed to think, 
inthe case of one filling such an office as 
sajjadanashin, that the PWarrukh-siyari 
properties weie assigned ‘prima facie for 
a religious purpose. ‘They pointed out 
further that the arrangement was accepted 
by tke then sajjadanashin, and that thing 
seemed to have continued on this footing 
till 1849, when the Government withdrew 
from all interference with the Sasaram 
endowment but teserving its rights to 
intervene “in case of abuse or misap- 
propriation of the trust” (see p. 291 of the 
paper book of the case). 

In 1865, two years after the passing 
of Act XX of 1863, the Board of Revenue 
examined the -Collectors view that the 
endowments weré. partly religious and 
partly secular, and came to the conclu- 
sion that the Sasaram efiidowments were 
purely secular and were not affected by 
that Act. But no attempt was made by 
either side to interfere with the existing 
arrangements, and until his removal by 
Government in 1875, the sajjaahnashin pro- 
vided for religious worship, religious obser- 
vances and religious teaching as well as for 
the maintenance of himself and his family 
out of the income of the Farrukhbsiyari 
properties, without submitting of being 
required to submit accounts, while the 
income from the Alamshah properties 
was applied to secular purposes, and 
regular accounts submitted. Though the 
suit was not a representative suit, the 
decision throws much light on the ques- 
tion how recognized usagé -has moulded 
the application of-the income from the 
endowed properties: | 


We next come to a litigation in which 
the rights and doings of the same saj- 
jadanashin, and the character of the 
endowed properties also, were considered 
in a representative suit under s. 939 (now 
s. 92), Civil Procedure Code. This began 
with a suit brought in 1890, by two 
grandsons of a brother of the sajjada- 
nashin's father against Shah Mohiuddin 
(and his son). The prayers included the 
removal of the sajjadanashin onthe ground 
of misconduct and misappropriation, and 
the appointment of- plaintiff No. 1 (Shah 
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Sryiduddin Ahmad) instead, and the 
settlement of a scheme for the manage- 
ment of the endowment. The suit was 


decreed by the District Judge of Shahabad, 
and the sajjadanashin (and his son) 
appealed to the High Court. The decision 
of their Lordships, To:tenham and Ameer 
Ali, JJ., is partly reported in Mohiud- 
din v. Sayiduddin (8) and has been fully 
exhibited in the present case (Ex. A). We 
have also had the advantage, with the 
consent of the parties, of referring to the 
paper books of that appeal and the appeal 
heard by Wilson and Porter, JJ., in 1886. 
The issues actually framed made no direct 
reference to the character of the properties 
and the nature of the defendant's interest 
in them, but these points were necessarily 
involved in the third issue framed, viz., 
“Are the allegations of misconduct and mis- 
appropriation made by the plaintifis true, and if 
so, do they constitute valid grounds for the 


removal of defendant No. 1 from the post of 
sajjadanashin of the Sasaram endowment... ..." 

In appears from the judgment that one 
of the contentions on behalf of the plaintiffs- 
respondents was that the Government had 
no power to make the distinction they 
made in 1840, between the Farrukhsiyari 
and the Alamshahi properties, assigning 
the former to the sajjadanashin, so long 
as he may be continued in charge of the 
wakf, as his personal remuneration for 
the duties performed, and thus widening 
or varying the purposes of the original 
grant. The learned Judges held on this 
that it seemed 

“too late to consider whether the Government had 
or had not the power to lay down a rale which the 
High Court adopted in so many words in their 
judgment in the year 1886. Even had the 
Government acted ultra vires, the long course of 
practice would, in our opinion, be a sufficient 
justification on the part of the defendant in not 
rendering any account in respect of the unexpended 
portion of the income arising from the Farrukh- 
siyari properties.” 

Another contention advanced on behalf 
of the plaintiffs was that the saj- 
jadanashin was guilty of a breach of 
trust in appropriating for his own purposes 
more than one-tenth of the income from 
these properties as he had admittedly done. 
Tottenham and Ameer Ali, JJ,. overruled 
the contention ; they were of opinion, in 
view of “the nature of the institution, 
the character of the grant and the 
sajjadanashin's position’, that the rule 
of one-tenth does not apply 

“The grant no doubt is tothe Khangah, said the 
learned Judgss but the enjoyment is given to the 
Dervesh and his descendants generation after genera- 


tion The works they have to perf 
(8) 20 0 810, perform, and the 
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disciples they have to maintain are all part and 
parcel of their own selves, The Urs, the fatehas, 
etc., are of their deceased ancestors. It was this 
view, which was practically enunciated by the 
Government in its letter of the year 1842, and 
substantially reiterated by the High Court in its 
judgment. Again, from the nature of things it would 
he impossible to spend more than acertain amount 
for the various religious purposes which. admittedly, 
ought to be performed in the khangah, the imambara, 
and the masjid, or in respect of the students who 
live there. There is no provision for accumulation, 
and in the absence of any sufficient evidence to 
show that the rites and ceremonies have not been 
properly performed, there is nothing in the Muham- 
madan Law which warrants our saying that in taking 
the balance of the income for his maintenance and 
the maintenance of his family and relatives, the 
defendant committed a breach of trust suchas would 
justify his removal.” 

Their Lordships then dealt with the 
specific charges made by the plaintiffs 
against the sajjadanashin and held that 
these failed signally. They also found that 
there was no ground for holding that 
plaintiff No. 1 was a fit person for the 
office of the sajjadnashin in whom ‘‘the 
spiritual line of his ancestor, the founder of 
the institution, is continued.” The appeal 
was therefore allowed and the suit dismis- 
sed. Their Lordships, however proceeded, 
in the exercise of their discretion under the 
Muhammadan Law, to give certain 
directions in view of the facts that the 
management of the endowments had toa 
certain extent become disorganized, large 
arrears had become due, and the defendant 
had not been able to disburse the charities 
as regularly as was desirable in the 
endowment. They directed the District 
Judge to appoint a muntazim (co adjutor 
or manager) on a salary of not more than 
Rs. 200 a month, to be distributed equally 
over the Farrukhsiyari and the Alm- 
shahi properties, for a period not exceeding 
five years. This manager was, among 
other things, to frame a scheme for the 
repairs of the buildings connected with the 
endowment in consultation with the 
sajjadanashin and to see it carried out, 
and the sajjadanashin was afterwards to 
have the buildings repaired at least every 
tive years to prevent dilapidation. Every 
item of expenditure was to be entered in 
the rognamcha, and regular accounts were 
to be kept in respect of both the Farrukh- 
siyari and the Almshahi properties. The 
learned Judges did not consider it necessary 
to make rules in connection with the 
performance of the religious ceremonies 
out of the Farrukhsiyari properties, 

“for these ceremonies must to a large extent vary 
from time to time and depend upon the discretion of 
the sajjadanashin,” 
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So long as they are performed with 
decorum and propriety, it would be difficult 
for a Court to control and regulate their 
performance. Besides the usual Mussalman 
festivals and ceremonies, they are chiefly 
services in honour of the deceased ancestors 
of the defendants and the plain tiffs. The 
customary expenditure in the imambara 
and in the maintenance and Idgment of 
the students dependent on the A properties 
(i,e.the Farrukhsiyari properties) are 
capable of examination, and they ought 
to be entered regularly and correctly in the 
jamakharach books. As pointed out by 
Government, considerable latitude must be 
given to the discretion of the sajjadanashin 
regarding the administration of the A 
trust; so long as it is properly exercised 
without any breach of the ordinary rules 
and customs existing in the family, and 
regular accounts are kept, there ought 
to be no interference with his discretion, 
As regards the B properties (i. e, the Alam- 
shahi properties) their Lordships held that 

“the approval of the budget and the scrutiny of the 
accounts lie with the Revenue Authorities and the 
Local Agents, appointed with care and discrimination, 
who, if they would only bring tact and judgment to 
the discharge of their duties, would be able to exercise 
an effective supervision over the disbursements,” 

The judgment concluded with the 
direction 

“that the sajjadanashin and the manager- for the time 
being, and the sajjadanashin thereafter namely, after 
the expiry of five years, do furnish to the District 
Court accounts of the receipts and disbursements 
every half year, and a yearly report of the working 
of the endowment and the condition of the 
buildings.” 

These materials—and we have not been 
referred to anything that goes beyond 
them—amply support the finding of the 
lower Court that the properties in suit are 
not the personal properties of the defend- 
ant but appertain to the endowment of the 
Ikhangah, It has been urged on behalfof the 
appellant that sufficient attention has not 
been paidto the fact thatthe khangah 
itself belonged to Shah Kabir Dervesh 
who had founded it, and that the Sub- 
ordinate Judge is in error when he observes 
that the defendant “has such rights in the 
properties as the mutawallt of a wakf 
estate has under the provisions of Muham- 
madan Law.” The khangah, however, 
though founded by the ancestor of the 
sajjadanashin, can plainly not be regarded 
especially in relation to the properties in 
suit as other than a public institution nor 
do we understand the learned Advocate 
really to urge that it is private. The 
lower Court has also not failed to re 
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cognize the fact that the sajjadanashin 
“has a large discretion vested in him, 
regarding the administration of ths 
Farrukhsiyari trust’ and is entitled to 
appropriate to his own use the surplus 
income from the Farrukhsiyari properties 
after meeting theexpenses pointed out in 
Ex. A. Itis, therefore, immaterial that at 
one place in his judgment (see p. 171 of 
the paper book, Parts land 2) the learned 
Subordinate Judge has somewhat loosely 
spoken ofthe sajjadanashin having such 
lights in the property as the mutawallt 
in a wakf estate. The firmans of 1717 
and 1762 speak of leaving the dams 
“‘ba-tasarrufu” cr “ba-tasarruf anha,” 
and the exact meaning of these ex- 
pressions has been the subject of some 
controversy before us though the learned 
Advocates of both sides finally agreed 
that the expressions meant that the income 
was left at the disposal of the grantee, 
in Qadira’s case (6) they were taken to mean 
“in his possession” and “in his children’s 
possession,’ but in Jewan Das Sahoo’s 
case (7) their Lordships took them to mean 
that the dams were to be relinquished to 
the grantee “for himto manage and con- 
trol,” while Tottenham and Ameer Ali, JJ. 
in 1893 read them as meaning “to be 
enjoyed by him.” Nothing however now 
turnson the exact meaning of the expression 
or expressions (or on thesomewhat doubt- 
ful grammar of the context in which the 
second expression occurs) having regard 
to the fact, that as Wilson and Porter JJ., 
pointed out.— 

“The original instrument of dedication being 


indefinite the best guide to the construction of the 
trust is long continued usage.” 


The sajjadanashin had oo interest in the 
properties for they are wakf but he hasa 
distinct beneficial interest in ihe income 
arising from them as was laid down by 
Tottenham and Ameer Ali, JJ., being 
entitled to take by way of remuneration 
the balance of the rents and profits of the 
Farrukhsiyari properties after defraying 
the costs of religious ceremonies, etc, As 
regards the scale on which these ceremonies 
are to be performed, he cannot be tied 
down to any scale though he is bound to 
perform them with decorum and proprie- 
ty. All thie was settled in 1893 and it has 
not been shown to us that either the public 
or the sajjadanashin is entitled to go beyond 
it to say nothing of the fact that no 
materials were produced on which the 
matter could be re-opened. It is further 
clear that tho sajjadanashin is also bound 
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to maintain the khanqah buildings in a 
state of good repair:— 

“If a mutawalli with fund in his hands neglecta 
to repair the wakf premises and allows it to fall 
into disrepair it amounts to a breach of trust for if 
he knowingly and intentionally causes damage or 
loss to the wakf or ifhe misdeals with tho trust 
property, he must be removed from his office; 
niy Alis Muhammadan Law, Part 1, 4th Edn, 
and it has not been suggested that the 
rule is inapplicable to those mutawallis 
who are also sajjadanashins, The balance 
of the income which was referred to by 
Government in 1842 as the? sajjadanashin 
remuneration would seem by custom to 
have become subject to allowances to mem- 
bers of the family of the sajjadanashin 
for the time being. Thelearned Subordi- 
nate Judge says that it was admitted that 
the defendant was bound to pay allowances 
to his near relations but sufficient materials 
were apparently not produced before him to 
enable a pronouncement on “the degree 
of propinquity to which these al- 
lowances should be paid.” Nor have we 
been referred to any such materials. It is, 
moreover, primarily a private matter 
between the sajjadanashin and his relatives 
and thus a matter on which no definite 
pronouncement is called forin these pro- 
ceedings though it would appear that the 
original Farrukhsiyari grant, speaking asit 
did not of the sajjadanashin’s disposal or en- 
joyment “generation after generation and 
descendant after descendant,” has been 
interpreted to imply the maintenance not 
only of the sajjadanashin himself but also 
of his family or relatives. The learned 
Advocate for the respondents has contended 
that the Firman of Farrukhsiyari makes 
no provision for the remuneration of the 
sajjadanashin as such and that he cannot 
be entitled to take whatever he may make 
into a surplus. But, as we have already 
indicated, the trust must be construed 
in the light of long-continued usage, 
and it is now, in our opinion, not open 
to the public, in view of the decision of 
the High Court in 1893 (Ex. A), to question 
the right of the sajjadanashin to the 
surplus. 


_ _ The respondents have urged that the 
objects of the trust should be properly 
settled. But su far as this means the 
fixing of allowances for the members of 
the family of the sajjadanashin (see in 
particular para, 48 of the plaint), our 
attention has not been drawn to any 
materials on which it can be held that 
any members of the sajjadanashin’s family 
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are entitled as a matter of right to any 
particular allowances; and as regards the 
performance of the religious ceremonies 
connected with the khangah, it cannot be 
and has not been disputed before us that 
the sajjadanashin has and must have a 
discretion in the matter, subject to his 
performing the ceremonies with decorum 
and propriety, as was held in 1893. A 
further definition of the objects of the trust, 
so far as the Farrukhsiyari properties 
are concerned, therefore seems impossible 
on the materials produced in the case. 

As regards the Alamshahi properties, 
the original grant was for the support of 
travellers (bajihad kharch warid sadir), 
but has now become charged by custom 
with the secular charities referred to in 
the Hight Court judgments of 1886 and 
1893. It has been urged on behalf of the 
appellant that the sajjadanashin is entitled, 
if not to the surplus of the income from 
these properties, at least to 1-10th of the 
income, as his remuneration. This kind 
of contention was raised in connection with 
the Farrukhsiyari properties in 1893, 
when Tollenham and Ameer Ali, JJ., held 
that the rule of 1-10th of the income does 
not apply to cases where the mutawalli or 
sajjadanashin has a beneficial interest in 
the income of the endowed properties. The 
Firmans do not either of them speak of 
the maintenance or remuneration of the 
grantee, and the Kazi has ordinarily no 
power to fix allowance not provided for 
by the waqf. The idea of remuneration 
was apparently started in or about 1842 
(though a parwana of 1765 spoke of the 
sajjadanashin’s necessary expenses), but 
Government do not appear at that time 
to have meant remuneration for the ad- 
ministration of the Farrukhsiyari properties 
only and not for the work of administering 
the entire trust. No remuneration, more- 
over, can now beallowed without regard 
to the practice of the khanqah for nearly 
a century. One sajjadanashin after another 
seems to have been content to treat the 
surplus income from the Farrukhsiyari 
properties as his remuneration in respect 
of the administration of both the religious 
and the secular trusts ever since the 
secular charities became charged upon the 
Alamshahi properties of the endowment 
and the surplus from the other properties 
was left at his disposal as his remuneration. 
No sajjadanashin is shown to have since 
then taken, or even claimed, anything out 
of the income of these Alamshahi properties 
for himself or his family. The rule of 
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1-10th also, where it applies at all, only 
means the customary allowance not ex- 
ceeding 1-10th of the income of the en- 
dowment, as appears from the Durr-ul- 
Mukhtar and the Radd-ul-Mukhtar quoted 
at p. 469 by Ameer Ali; that distinguished 
author concludes that 


“the customary remuneration would be the 
standard for fixing the allowance of the mutawalli, 


“but generally speaking it should not exceed 1-30th 
of the income.” 


The appellant’s contention that he is 
entitled to 1-10th of the income from the 
Alamshahi properties therefore fails for 
more than onereason. The secular charities 
which have become attached to 
these properties are, unlike the religious 
charges attaching to the Farrukhsiyari 
properties, not such as from the nature 
of things to make it impossible to spend 
the entire incomeupon them. Government 
who waived their right to assess revenue 
on these properties and were not unmindful 
of the question of remuneration ought also 
perhaps to have a say in the matter (as they 
can hardly doin these proceedings) before 
any part of the income is diverted to re- 
munerating the sajjadanshin or any other 
purposes of a non-charitable character. It 
seems to us therefore that notwithstanding 
the similarity in the language of the grants 
of Farrukhsiyar and Shah Alam, the 
history of the institution since the forties 
of the last century makes it impossible to 
recognize any beneficial interest of the saj- 
jadanashin in the usufruct of the Alam- 
shahi properties which is not covered by 
the surplus from the Farrukhsiyari pro- 
perties. The directions given by Tottenham 
and Ameer Ali, JJ., in 1893 seem to have 
allowed for the sajjadanashin's entire be- 
neficial interest in the two public trusts 
by allowing him to appropriate the surplus 
from the JF arrukhsiyari properties only, 
and in our opinion itis no longer open to 
the appellant to urge that the sajjada- 
nashin ought, in addition, to be allowed to 
appropriate something from the income of 
the Alamshahi properties as remuneration 
for the task of administering them. The 
findings of the lower Court regarding the 
nature and extent of the sajjadanashin’s 
interest in the Farrukhsiyari and the 
Alamshahi properties must, therefore, be 
substantially affirmed. 

As regards the necessity of a scheme for 
the administration of the trusts, it has been 
urged on behalf of the appellant that the 
defendant (who was found unfit and guilty 
of gross mismanagement and misappro- 
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priation and breach of trust) being dead, it 
is unnecessary to frame a scheme at all, 
having regard to the scheme (as the appel- 
lant would call it) or directions given by 
Tottenham and Ameer Ali, JJ., in 1898. 
Those directions were however given in an 
appeal arising out of a suit which prayed 
for the settlement of a scheme, among 
other reliefs, and which was dismissed by 
the learned Judges. It isnot disputed that 
the directions have failed to secure the 
due administration of the trusts by the 
defendant, and the question is whether they 
failed merely by-reason of the late sajjada- 
nashin's personal incapacity and misdeeds, 
or whether the machinery provided was 
also defective. The learned Judges direct- 
ed (to take an instance) that a manager 
be entertained for not more than five years). 
we see however from the order sheet ot 
District Judge that there was a manager 
as late as 1908 (see order No. 2 of Febru- 
ary 14, 1908, in Ex. 2), who was presumably 
paid equally from the A and the B pro- 
perties. They also directed that the saj- 
jadanashin and the manager for the time 
being should furnish to the District Court 
accounts of the receipts and disbursements 
every half year; we find from the order 
just referred to that the sajjadanashin's 
manager had not submitted accounts for 
the last seven years. 

The fragmentary order sheet that has 
been printed shows not only repeated 
defaults by the sajjadanashin, but also the. 
powerlessness of the District Judge to 
enforce the directions, so much so that he 
had to enquire from the High Court what 
steps, if any, could be taken hy him against 
the sajjadanashin and was informed in re- 
ply that it was difficult: for the Court to 
give any instruction in a matter which 
might come up nefore it judicially (see the 
Registrar's letter No. 1612, dated April 
11, 1927, in reply to the District Judge's 
letter No. 447 of March 26, 1927, in accord- 
ance with order No. 123 of March 24, 1927, 
in his order sheet, Ex. 2). ‘The sajjada- 
nashin was no doubt guilty of a breach of 
trust in failing to comply with the direction 
of Tottenham and Ameer Ali, JJ., but not 
until some interested party sued under 
s. 92, Uivil Procedure Code, or adopted 
some equally cumbrous method of bringing 
home to the sajjadanashin his liability, 
could the position have been materially 
improved by any action that the District 
Judge was apparently empowered to take, 
the Revenue Authorities being disinclined 
ta act presumably because the matte 
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was in the hands of the Civil Court. Fur- 
ther, even if accounts had been submitted 
in due time by the sajjadanashin or his 
manager (the lower Court makes an amaz- 
ing understatement in saying that the ac- 
counts were submitted “not quite prompt- 
ly”) the District Judge had no means 
whatever of checking them effectively 
and ensuring the due preservation of 
-the khangah buildings. As regards 
the Alamshahi charities, there were the 
Local Agenis appointed by the Re- 
vente Authorities, but it, appears from 
those portions of their proceedings that 
have been included in the paper books that 
they were utterly, powerless to exercise any 
effective supervision and that the sajjada- 
nashin would not even let. them find out 
the actual income of the properties: the 


Alamshahi buildings fell into a dilapidated, 
condition notwithstanding -. the fact that- 


the Local Agents pointed out to him that 
the sum provided; in his budget 


“ig quite insufficient for the repairs to the estate 


buildings tbat are in a tottering condition." 


The learned Advocate for the appellant 
has urged that there is nothing to show that 
the sajjadanushin did not spend on the 
repairs the sums’ budgeted. for but this 
contention overlooks the fact that it was 
the sajjadanashin himself that was res- 
ponsible for framing the bu:'get, and after 
his wilful failure to produce. his accounts, 
clearly he cannot be heard to say thatit was 
impessible for him to find more money for 

. the purpose. The powers of the Local 
Agents do not seem to have been very 
| clear. It was decided by the Revenue Authc- 
| Tities in 1809 ihatthe Local Agents were 
"mot to interfere with the ‘managing (rustee, 
| (as they called him) in matters of detail” 
| that the sajjadanashin was tosubmit each 
|; year a budget to be: approved by the Board 
| of Revenue, that andit of his accounts was 
to be made quarterly by the Board of 
Local Agents presided over by the Sub- 
Divisional Officer, and that the Local Agents 
were to address the sajjadanashin through 
their President with a view to the removal 
of any abuses that might come to their 
notice: see the letters of the Commis- 
sioner of Patna and the Board of Revenue 
at pp.225 and 236 of the Paper Book of 
1891—93. The decision of 1893 must have 
made the Revenue Authorities even less 
willing than before to interfere, and the 
Local Agents’ resolution of March 1914, 
that unless the sajjadanashin complied 
with their request to furnish certain details 
of expenditure they would be under the 
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necessity of drawing the attention of the 
Board of Revenue tothe matter could not 
have produced much effect on the sajjada- 
mashin. The quarterly scrutiny of the 
Local Agents could not but prove ineffec- 
tive in such circumstances and that such 
was the case is clearly shown by the 
uncontroverted specific allegations regard- 
ing budget matters dealt „with by the 
lower Court in connection with the secular 
Madrasa. : 

Jt may be that on occasion the Local 
Agents did or tried to do more than they . 
had a right to. But the lower Court could 
find noexcuse at all for the repeated and 
deliberate failure of the sajjadanashin to 
comply with the reasonable requisitions of 
the Local Agents in the matter of dis- 
covering the realannual income of the 
Alamshahi properties, and while the Local- 
Agents could not effectively bring the ` 
sajjadamashin to hook except by means of 
a suit, which wonld require the provision . 
of considerable funds from their own’ 
resources or from public subscriptions, the: 
sajjadanashin had the undisclosed portion 
of the income of the Trust estate at bis | 
disposal (beside the surplus constituting. 
his remuneration) for spending not merely 
on such Íuxuries as gramaphone records | 
worth Rs. 837-14-9 but alsoon more than 
one malicious suit against the Sub- 
Divisional Magistrate who was the Presi- 
dent of the Local Agents. The sajjadana- 
shin did not choose to produce his ful 
accounts even during thetrial of the suit 
and it is clear that unless the failure was 
explained away, he would certainly have 
been removed from his office if he had 
survived. ‘As Malihuddin is dead, we are 
no longer concerned with his individual 
misdeeds in their personal aspect; and it is 
in fact on this ground that only fragments 
ofthe evidence in the case have been, 
printed the result being that all concerned 
have totake the findings of the lower Court 
much as they are. It has, however, been 
pointed out that the learned Subordinate 
Judge has on occasion failed to make obvious 
inferences against the defendant, e. g., when 
he declines to disbelieve the entries of 
expenditure shown in the defendant's 
papers though he has found that money 
due to Irshad Hussain, a muharrir in 
charge of feeding travellers, was paid to 
him “long after the amount was shown to 
have been paid to him in the cash book 
and though he apparently believed that 
food was not cooked for as many students 
at the Madrasa es figured in the accounts 
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and though he was not satisfied that there 
was no actual misappropriation in con- 
nection with indigent allowances and pauper 
burials. : 

The learned Subordinate Judge has 
nevertheless found enough, and more than 
enough, to show that the directions given 
by Tottenham and Ameer Ali, JJ., have 
entirely failed to secure the due administra- 
tion of the trusts for want of effective 
machinery, and that such machinery must, 
if possible, be devised for the purpose, or 
the sajjadanashin mutawalli could goon fora 
long time committing breaches of trust with 
practical impunity. The estate has been in 
the hands of a Receiver since the institution 
of this appeal], and there are thus materials 
onthe record of the appeal showing that 
the late sajjadanashin had nearly brought 
the administration of the trusts to a stand- 
still. It may bethat . there is some force in 
the appellant’s contention that the fitness of 
the late sajjadanashin, being a sufi, ought 
not to be judged by the more puritanical 
standard of Islam and that he ought not to 
be condemned for indulging in gramaphone 
music and abstaining from prayers; but it 
is beyond question that itis grave miscon- 
duct even ina sufi sajjadanashin-mutawali 
who spends money so freely on gramaphone 
records so as to fail to pay in time the road 
cess due on the Trust properties, with the 
result that on one occasion he was arrested 
in pursuance of a warrant for the realisation 
of road cess and on another occasion a 
property was sold for the same. 

_The lower Court has not said whether 
these defaults related tothe Farrukhsiyari 
properties or to the Alamshahi properties. 
If the former be the case, there was no 
means of preventing the sajjadanashin from 
commilting the defaults, the District Judge 
being powerless to enforce even the submis- 
sion of accounts; if the latter, the Local 
Agents (who could hardly be expected to 
institute a suit) were no less helpless in 
getting the sajjadanashin to attend to his 
duties. The essence of the matteris that 
the scheme of 1893, as the appellant would 
call it, left the sajjadanashin without any 
practical control inrespect ofthe application 
of the income from the Farrukhsiyari 
properties, though he was formally required 
to submit half-yearly accounts and a yearly 
report tothe District Court, and that this 
has resulted, notwithstanding these efforts 
.of several District Judges, in the sajjada- 
nashin neglecting the care of the khanqah 
buildings, and increasing his own personal 
expenses, which stood at Rs, 3,084 in 1907- 
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1908, to Rs. 9,000 in 1923-24, while 
performing the religious rites and 


ceremonies (which it was his privilege asa 
descendant of Shah Kabir Darvesh to 
perform) on ‘a reduced scale for no reason 
whatever that can be seen except that there 
was no practical means of controlling him, 
The directions given by Tottenham and 
Ameer Ali, JJ., in 1893 regarding the 
Alamshahi properties have proved equally 
ineffective, notwithstanding the efforts of 
the Local Agents presided over by the non- 
denominational holder of the office of Sub- 
Divisional Magistrate with his tenure 
limited to a few years at the most. We 
have therefore no hesitation in saying that 
notwithstanding the directions of 1893 and 
the death of the last sajjadanashin a scheme 
isrequired for the administration of the 
khangah trusts. As regards the details of 
the scheme decreed by the lower Court, the 
first contention before ug that requires 
notice is the objection of the respondents 
that the appointment of sajjadanashin 
should not be confined to the descendants of 
Shah Kabir Darvesh but should be open to 
an outsider if no suitable person is found 
among those descendants, and that at any 
rate it should not be restricted to` 

“such a descendant of Shah Kabir Darvesh as 
may be nearest in propinquity to the defendant 
appellant.” 

The learned Advocate points out that 
succession to the office has not been strictly 
hereditary in the past and that Muham- 
madan Law isstrongly against attaching 
any right of inheritance to a public 
endowment or office. The office of a 
sajjadanashin however stands on a special 
footing: 

“He is notonlya mutawalli but also a spiritual 
preceptor, and in him is supposed to continue the 
spiritual line (silsilal.) 

This supposed continuity of the spiritual 
tradition must obviously be taken into 
account and, speaking generally, is much 
more likely to be secured by the selection 
of a properly qualified descendant of the 
founder than of a stranger of the 
family. The same consideration applies 
to the preference given by the lower 
Court to “nearness in propinquity” 
to the last holder. The observation 
of the lower Court that under the Fir- 
mans, as well as according to the long- 
esiablished usage prevailing in the khan- 
gah, it is clear that a stranger cannot be 
appointed to the office has not been as- 
sailed; but the learned Advocate for the 
respondents has laid stress on the wide 
power of the Court, in dealing with public, 
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religious or charitable trusts, to depart 
even from the intentions of the founder 
on questions of management, which must 
be governed by circumstances and vari- 
ed, if necessary, in the best interest of the 
institution. It appeared during the argu- 
ments that what the plaintiffs really desire 
is that the appointment should be thrown 
open to all Muslims without much regard 
- to the question whether they have any 
connection with this institution. In our 
opinion there is no warrant for doing so 
in the circumstances of this case. It is 
at the same time clear that the appoint- 
ment should be open to astranger if it 
be found that no suitable descendant of 
Shah Kabir Durvesh is available and that 
if this be added tothe scheme, it might 
possibly save a suit under s. 92. Pre- 
ference ought, however, to be given to 
descendants of the founder and among 
them to those “‘nearset in propinquity” to 
the last incumbent, provided that such 
persons are duly qualified. 

It has been contended on behalf of the 
appellant ihat the learned Subordinate 
Judge has adopted an unnecessarily high 
standard of puritanism and education for 
the office of sajjadanashin. The decree 
mentions no standard; but the learned 
Subordinate Judgewas apparently (judg- 
ing from his observations regarding the 
fitness of Shah Malihuddin,) inclined to 
hold that a properly qualified sajjadanashin 
must have a working knowledge of Arabic 
or Persian, these being the languages in 
which are generally written books on 
suffi-ism, the philosophy the traditions of 
which form the raison d'etre of a dar- 
vesh's khangah. There was in our opin- 
ion no error in this, Tottenham and 
Ameer Ali, JJ., in 1893 observed that 
the first plaintiff in that suit was dis- 
qualified on the ground among others that 
admittedly he had no knowledge of Ara- 
bic. As to puritanism of living, it is true 
that religions are in one sense mattersof 
indifference to the sufi; but he does regard 
them as serving to lead to realities and 
considers Islam as among those which are 
more advantageous for this purpose than 
others (see Hughes’ Dictionary of Islam, 
1885, sub nomine sufi). The institution 
with which we are dealing is, moreover, 
in the main a Sunni institution, and there 
is no reason why the sajjadanashin of 
such an institution should be at liberty to 
give offence to the Sunni community by 
attending nauch parties (and worse) of 
flouting prayers and refraining from 
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spiritual exercises. as the late sajjadanashin 
is found to have done. 

We next come to that part of the 
scheme which relates to the Farrukh- 
siyari properties. There is no dispute 
before us as regards the religious pur- 
poses attaching tothis part of the trust. The 
appellant demurs to the allowances to re- 
latives which the lower Court has directed 
the sajjadanashin asa part of the scheme 
to pay. The learned Advocate points out 
that the lower Court itself refused to pass 
any order regarding the arrears of these 
allowances on the ground that there has 
been no judicial order that the defendant 
is bound to pay them. Itis argued that 
on this very ground no allowances should 
have been included in the scheme, when 
it is admitted that the  sajjadanashin 
was and is entitled to exercise his discre- 
tion as regards the application of the 
income from the Farrukhsiyari properties 
and to take the surplus. The learned 
Subordinate Judge seems however io have 
proceeded on the admission made before 
him, apparently at the trial (notwithstand- 
ing the denial in the written statement 
and in the examination-in-chief of the 
defendant), that the defendant was bound 
to pay allowances to his near relations, 
The death of the defendant has now al- 
tered the siluation; and it has not been 
shown that a new sajjadanashin is bound 
to pay allowances to his predecessor's 
relatives. The allowances to the indivi- 
duals named in the scheme must there- 
fore be left out, such relationsas may now 
claim to be entitled to any allowances 
being at liberty to adopt appropriate 
proceedings for enforcing their private 
rights. 

The scheme of the lower Court 
does not provide for any control at all 
over the sajjadanashin in respect of the 
Farrukhsiyari part of the endowment, 
with which we are now dealing. As to the 
religious ceremonies, it was pointed out by 
Tottenham and Ameer Ali, JJ.,that so long 
as they are performed with decorum and 
propriety, it would be difficult for a Court 
to control or regulate their performance. 
But they also pointed out that the custo- 
mary expenditure in the imambara and on 
the maintenance and Jodgment of the 
students is capable of examination. It 
seems tous that the District Judge ought 
to be placed in a position to exercise general 
control as regards this part of the trust, 
and also as regards the keeping of the 
khangah buildings in good repair. Several 
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methods of control have been discussed 
before us. One important thing to bear in 
mind isthe fact that the Revenue Authori- 
ties, under the impression that the entire 
endowment was purely secular, declined to 
apply Act XX of 1463 to this institution, 
and yet confining themselves tothe Alam- 
shahi properties, directed their Local A gents 
under Regulation XIX of 1810 not to 
intérfere with “the managing 
trustee” in matter of details. For tke pur- 
pose of exercising such control as he may 
find necessary, having regard to the charac- 
ter and history of the institution, the Dis- 
_ trict Judge should, in our opinion, have 

power to get the sajjadanashin's accounts 
of these properties audited at such inter- 
vals ashe may think fit. The cest of the 
audit should be met out of what may conve- 
niently be called the sajjadanashin’s 
surplus, being that large part of the income 
of these properties which he would be 
otherwise entitled to keep, in accordance 
with the established usage, as his re- 
muneration for the work of administering 
the entire trust, and constituting his benefi- 
cial interest in the trust income. It should 
be open tothe District Judge on receipt of 
the audit report to give such directions to 
the sajjadanashin’s as he may consider 
necessary. 

Tt should also be open to the District 
Judge whenever he finds it necessary to 
obtain a report from any suitable person to 
be nominated by him regarding the condi- 
tion of the buildings, and to yass orders 
on it for the sajjadanashin to carry out. 
The cost of such reports should also be 
charged to the sajjadanashin surplus. As 
regards an effective mode of ensuring the 
sajjadanashin’s obedience to orders or direc- 
tions, it seems tous, upon a consideration 
of all the views that have been so elabo- 
rately placed before us, that the best course 
would be to empower the District Judge, 
as a part of the scheme whenever, he may 
consider it necessary to appoint a manager 
answerable to him (and not tothe sajjada- 
nashin), to make the collections, instead of 
the sajjadanashin though ihe net income 
must of course go to the sajjadanashin. 
The salary and allowances of the manager 
should be fixed by the District Judge, when- 
everan appointment becomes necessary, and 
shonid be paid out of the sajjadanashin's 
surplus; and such management should only 
terminate on the sajjadanashin satisfying 
the District Judge that orders and direc- 
tions will in future be properly attended to. 

While the plaintiffs ask for an effective 
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scheme, and no scheme can be called effec- 
live unless the District Judge (or Court) 
framing it can enforce it, it has been urged. 
on behalf the appellant that the Ccurs 
has no power in framing a scheme under 
s. 92 toinclude an arrangement which in 
effect amounts to the removal however tem- 
porary of the sajjadanashin-mutawalli and 
the reasoning ot the Full Bench in Veera- 
raghavachariar v. Advocate-General of 
Madras (9), has been referred to in support. 
It was held in that case that leave reserved 
in a scheme under s. 92 (1),-Civil Procedure 
Code, to apply is ultra vires if the reserva- 
tion be in respect of a relief which will 
come within the section. The decision 
however also recognizes that a different 
view prevails in these parte, and refers to 
Umestananada [atta Jha v. Racaneshwar 
Prasad Singh (10) and Muhammad Waheb- 
Hussain v. Abbas Hussain (11). The case 
before the Full Bench, moreover, was one of 
liberty to apply for modifications of the 
scheme and was not one in which it was 
sought to carry out ihe scheme as it, stood 
in respect of the. appointment or removal 
of a trustee bythe Court. This was pointed. 
out in the later Madras case of Sivaram 
Dubai v. Rajagopala Misra (12), where 
it was held that a provision 
in a decree framing under s. ¥2, Civil 
Procedure Code, a scheme for the future 
management of a charitable trust to the 
effect that the Court which passed the 
decree was to fill future (and not then exist- 
ing) vacancies amongst the trustees is not 
within the :ule laid down-in the decision 
from Veeraraghavachariar v. Advocate- 
General of Madras (9), and is not ultra 
vires. g 

In the recent case of the Maulanagar 
khangah, an institution, similar to tbe 
Sasaram khangah, Noor and Scroope, JJ. 
directed that the scheme to be framed under 
s. 92, shonld include a provision for a joint 
sajjadanashin and manager or a separate 
sajjadanashin and a separate manager on A 
vacancy arising in the office of sajjada- 
nashin: see Muhammad Kazim y. Abi 
Saghir 13), a provision implying appoint- 
ment to and removal from one office or the 
other. It is true that the removal of a 


(9) 106 Ind. Cas, 663; A TR 19°7 Mad 1°73; 51M 
31; 26 LA 728: (19 7,)M W N 8'6; 33M LT 422; 
53 ML J 79. 

(LG) 17 Ind, Oas. 969. 

(1}) 71 Ind. Cas +80; A I R 1923 Pat. 420. 

(12 128 Ind, Caa. 51 ; A I R 1930 Mad. 91°; 54 M 
315; 32 L W 608; 60 ML J 514. 

(13) 136 Ind, Cas 417: A I R 19;2 Pat. 33; 11 Pas, 
288; 12 P L T 817; Ind, Rul. (1932) Pat, 81, 
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trustee or the appointment of a new trustee 
are among the reliefs mentioned in s. 92 
(1), Civil Procedure Code, but to hold that 
they cannot be included, for future con- 
tingencies in a scheme settled under the 
section would mean that though the Code 
gives the Court power to settle a scheme, 
it withholds from the Court any power to 
enforce it in those eases which the scheme 
is to be carried out under its supervision, 
for obviously the Court itself cannot sue 
under the section. In our opinion, there is 
nothing in s. 92, to prevent the inclusion in 
a scheme framed under that section of a 
provision empowering the Court in specified 
contingencies to reduce the powers of the 
managing trustee or sajjadanashin-mutawallt 
temporarily or otherwise, or even to remove 
him altogether, though it is not necessary 
in the present case to provide for his com- 
plete removal in a summary way, a suit 
under the section being still open to the 
public interested. 

Turning now to the Alamshahi properties, 
there is no dispute before us as regards 
the charities specified in the scheme of the 
lower Court, The provision, however, that 
the objects may be varied by the mutawalli 
subject to the approval of the Local Agents 
is open to exception from more than one 
point of view ; there is no reason why the 
sajjadanashin should be placed in a posi- 
tion of such subordination to the- Local 
Agents, and no reason also why the Court 
should abdicate its functions. The 
scheme should, therefore, provide for liberty 
to the sajjadanashin to apply to the Court 
which may thereupon consult the Local 
Agents. The scheme of the lower Court 
as regards the Lozal Agents is in parts 
vague and requires amendment. It pro- 
vides for instance that the Board of Local 
Agents shall exercise control and supervi- 
sion over the administration of Alamshahi 
properties The expression “control and 
supervision ” is vague, and it is vagueness 
of this kind that seems to have led to so 
much trouble in the last 50 years or so. The 
scheme further provides that the Board 
“shall have the right to satisfy itself that the true 
income of the Alamshahi properties is shown in the 
accounts, and itis also entitled to see to the appli- 
cation of the said income It shall be entitled to 
satisfy itself that there is no misappropriation, em- 
bezzlement or breach of trust, and for this purpose 
the Board shall have the right to have access to the 
collection papers and other necessary pipers, and the 
Local Agents will be entitled to pay visits to the 
office of the khangah and theinstitutions maintained 
from the income of the Alamshahi properties.” 
ke What exactly the lower Court meant 
by saying that the Board of Local Agents 
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is entitled “to see to the application ” of the 
said income is far from clear, nor does the 
scheme provide for the action to be taken 
when the Local Agents tind that there has 
been some misappropriation, embezzlement 
or breach of trust or when the sajjadanashin 
refuses to place the necessary papers before 
them or declines to let them have access 
to the office of the khangah and the con- 
nected institutions. It ought, in our 
opinion, to be made clear that it is no part 
of the duty of the Local Agents to appoint 
or interfere with the subordinates of the 
sajjadanashin in the actual management of 
the properties and ihe institutions. They 
should look into the sajjadanashin’s accounts, 
and for this purpose the sajjadanashin must 
place all necessary papers before them. 
Should the sajjadanashin fail to do so, or 
should he fail to give them a satisfactory 
explanation of anything in the accounts 
which in their opinion requires explanation, 
they should, subject to such instructions, 
jf any, as may bereceived from the Revenue 
Authorities, report the matter to the District 
Judge who may thereupon, should he con- 
sider it necessary to do so, appoint a 
manager answerable to himself, the cost 
being charged tothe sajjadanashin’s surplus 
and the management being restored to 
the sajjadanashin only when he satisfies the 
District Judge that orders will in future be 
properly attended to. 

Such manager may,in the discretion of 
the District Judge, be empowered to make 
the collecticns only or may further be em- 
powered to administer the connected 
charities. Rules should be framed hy the 
District Judge as a part of the scheme for 
the way in which the work of the manager, 
whenever one is appointed, is to be carried 
on; but it should be kept in mind that 
the Local Agents, who must be allowed to 
function uvtil withdrawn by the Revenue 
Authorities, may still be of assistance and 
save the Court much needless labour. The 
District Judge should also have power to 
make suca alteration in these rules as -he 
may at any time consider necessary. 

So much has come to light regarding 
the deplorable condition of the finances of 
the trust estate since the filing of this 
appeal that it seems to us that the 
scheme must also be modified so as to 
include transitory provisions as in 1893, 
The jower Court should (as soon as the 
necessary rules can be framed) replace 
the Receiver by a manager for not more 
than five years to make the collections 
from all the properties of the endowment 
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and pay the public dues. The salary of 
the manager should be charged half to 
the Farrukhsiyari and half to the Alam- 
shahi income. There should be a regular 
scheme of repayment of debts and rebuild- 
ing and repairs. The balance of the Far- 
rukhsiyari income should be made over 
to the sajjadanashin-mutawalli to be ap- 
pointed by the lower Court as the cost of 
performing his religious trusts and his 
sajjadananhin's surplus; and the balance 
of the Alamshahi income should be made 
over to him for carrying out the charitable 
trusts. The management should be put 
into the hands of the sajjadanashin-mula- 
walli as soon asthe finances are put into 
order; and the maximum period of five 
years should not be exceeded except with the 
leave of this Court. 

The scheme that we have attempted to 
sketch does not by any means purport to be 
complete but contains the modifications 
that appear tous to be nesessary in the 
scheme of the lower Court. We would 
direct the District Judge to draw up a 
complete scheme inthe light of these ob- 
servations, and add the usual provision 
regarding liberty to apply for modifica- 
tions or alterations: see para. 8 of the 
Maulanagar Scheme at p.355 of the Report 
in 11 Pat. [Muhammad Kazim v. Abi Saghir 
(13)]. The decree of this Court need 
only embody the broad principles of the 
scheme, as in the Maulanagar case, and 
the detailed scheme of management should 
be prepared by the District Judge after 
hearing the parties. The appeal fails sub- 
stantially and must be dismissed. The 
crogs-objection have succeeded. in the 
matter of some not unimportant detaile. 
As tn costs we consider that the justice of 
the case will be met by allowing the ap- 
pellant to get his costs incurred in getting 
the paper book prepared from the income 
of the Farrukhsiyari properties and allow- 
ing the repondents costs tocome out of the 
income of the B properties. 

D. > Appeal dismissed. 
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(Expl. IV), 141, O. II, r.2—Application under s. 144 
for restitution of principal amount—Interest not 
claimed—Subsequent application for interest—Main- 
tainability of. i 

Section 111, Civil Procedure Code, although it 
applies to proceedings under s. 144, Civil Procedure 
Code, dors not require that the rules in O. IJ, r. 2,and 
Expl. IV tos. 11, Civil Procedure Code, should be 
applied tothose proceedings. Thus where an applica- 
tion under s. 144, Civil Procedure Code, for the 
principal amount is once granted, the subsequent 
application for interest onthe principal amount is 
maintainable, . pi 

[Case-law discussed.] a 

Dy. F.C. A. from the decision of the Ad- 
ditional Subordinate Judge, Allahabad, 


dated November 12, 1932. 


Messrs. N. P. Asthana and B. N. Sahai, 
for the Applicant. 
Mr. K. Varma, for the Opposite Party. 


Judgment.—This is an Execution First 
Appeal bl: one Musammat Ram Dei against 
whom the opposite party Mangan Lal ob- 
tained a decree for sale of her share of a 
house and the share of other persons. In 
this Court in appeal Musammat Ram Dei 
obtained a reversal of this decree. Mean- 
while the house had been asquired by the 
Improvement Trust and the four annas 
share of Musammat Ram Dei had been con- 
verted into Rs. 12,800 cash. The opposite 
party withdrew this money. After the decree 
of this Court Musammat Ram Dei applied 
for restitution of this money under s. 144, 
Civil Procedure Code, which was allowed. 
Subsequently the present application has 
heen made in which Musammat Ram Dei 
states that she desires interest on the 
amount from the date of withdrawal up to 
June 30, 1932, the date on which she receiv- 
ed the sum in question. Objection was 
taken that as she had made an applica- 
tion under s. 144 for the principal amount 
she had no further right of restitution both 
on the ground of her claim being barred 
by O. II, r. 2, and on the principle of 
estoppel. The lower Court has held that 
the present application is barred by the 
principle of res judicata and by the provi- 
sions of O. IL, r. 2. 

In appeal it is contended by learned 
Counsel for the applicant that his client 
was unaware of the date of withdrawal of 
the money by the opposite party and, 
therefore, could not claim interest in the 
first application for restitution. This argu- 
ment is obviously incorrect because the 
applicant might have claimed interest with 
effect from the date of withdrawal what. 
ever it might be. It appears clear that in. 
terest was not claimed by an oversight, 
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The appeal further proceeds that on equit- 
able grounds the application should have 
been allowed and that the Court below 
erred in applying the procedure fcr suits 
.to the present case. This is the main 
question in appeal as to whether O. H, r. 2 
should be applied to the present applica- 
tion and learned Oounsel for the respondent 
also relies on the provisions of s. 11, Civil 
Procedure Code, Explanation 4. This ex- 
planation also refers to a former suit. The 
two provisions are somewhat similar and 
the question is whether this bar which the 
Code provides in regard to suits should be 
applied to the case of an application for 
restitution under s, 144, Civil Procedure 
Code. Reference is made to various rulings. 
For the applicant reliance is placed on 
the ruling reported in Somasundaram 
Pillai v. Chokkalingam Pillai (1).’ In that 
ruling there was a similar case where a 
judgment-debtor had obtained restitution 
ofa sum of money recovered from him in 
execution of a decree which was subse- 
quently reversed on appeal, and later the 
judgment-debtor made a second application 
to recoyer interest for the period during 
which the decree-holder had the use of the 
money. The application was allowed. The 
Court held that the application was not 
barred by res judicata or by O. II, r. 2. 
The Court stated that it had been held 
that these rules did not apply to execution 
proceedings asa matter of course: 

“unless the decision of the question subsequently 
sought to be agitated was either expressly given 
or must be assumed to have been necessarily implied 
in the previous decision.” 

Tt is then stated that argument was made 
that an application for restitution is not a 
proceeding in execution, and the Court ob- 
served : 

“Weare unable to see the difference.” 

If the ruling had proceeded to state that 
a proceeding under s.144 was similar to 
a proceeding in execution and, therefore, 
as the principles of O. II, r. 2, and res 
judicata under Explanation 4 of s. 11 did 
not apply to execution proceedings, these 
rulings should not be applied to proceedings 
under s. 144, the argument in the ruling 
would in my opinion have been sound. 
The Court did, however, use language 
which indicates that the Court considered 
that proceedings under s. 144 were pro- 
ceedings by way of execulion and were 

covered by the language of s. 47, Civil Pro- 
- cedure Code. I must admit that that view 
is in conflict with various rulings of this 
Court and it is not a view whichI can 
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accept. In Jiwa Ram v. Nand Ram (2), it 
has been held that proceedings under s, 144 
of the Code of Civil Procedure, are not 
proceedings in execution and a Bench of 
this Court has specifically dissented from 
the ruling in Somasundaram Pillai v. Chok- 
kalingam Pillai (1) on this point. It does 
not, however, follow that the principle of the 
Madras ruling is not correct although in justi- 
fying that principle the Madras Bench used 
reasons and language which this Court 
does not consider correct. The next ruling 
to which reference was made was Brij Lal v. 
Damodar Das (3). In that case there were 
three applications for restitution, the first 
one being for restitution of possession of 
certain properly in accordance with the 
decree of an Appellate Court. The second 
application was for refund of costs, and 
the third application was for restitution of 
mesne profits. Objection was taken as 
stated on p. 557 on various grounds, one of 
which was that as the decree-holder had 
not asked for mesne profits in the previous 
application the present application was 
barred by the provisions of O. II, r. 2. 
On p. 560* one learned Judge stated: 

“A further point was raised under 
Oo Il r 2 of the Code of Civil 
Procedure which obviously has no substance.” On 
p. 562 the second learned Judge stated of the lower 
Court, “Thirdly, it applied O, JI, r. 2 as barring 
the application. On this ground also it dismissed 
the application. On appeal before us all the three 
points have been attacked. The third point has not 
been pressed,” 

Reference is alsomade for the applicant 
to Karupasindhu Roy v.  Balbhadra 
Das 47 Ind. Cas. 47 (4). In that ruling 
a Bench held that an application for 
restitution under s. 144, Civil Procedure 
Code, is neither a suit nor an execution 
proceeding. It is a miscellaneous proceed- 
ing to which the rules applicable to execu. 
tion proceedings do in substance apply. 
Section 141, Civil Procedure Code does not 
apply to an application for restitution and 
such an application is not therefore subject 
to the provisions of O. IJ, r. 2 of the Code, 
That ruling proceeded on the grounds that. 
it had been held by their Lordships of 
the Privy Council in Thakur Prasad v. 
Fakirullah (5) that s. 141 was not applic- 
able to an execution proceeding, 

“And if it is not applicable to an execution pro- 
ceeding, I fail to see why it should be made applica- 


(2) 66 Ind. Cag, 144; 44 A 407; 200A LJ 293;A IR 
1922 All. 223. 

(3) 66 Ind. Cas, 545; 44 A 555; 20 ALJ 456; 4 UP 
L R (A) 74 A IR 1922 All, 238, 

(4) 47 Ind. Oas. 47;3 P L J 367. 

(5) 17 A 106; 22 I'A 44:5 M LJ 3; 3 Sar, 526 (P 0) 
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ble to a proceeding which is only of the nature of 
an execution proceeding. The learned Vakil for 
the respondents has strenuously contended that 
though the -proceeding is miscellaneous, it is in the 
nature of an original suit. In my opinion this 
argument fails, for a suit must always be based 
on a cause of action. Here the defendant petitioner 
has no cause of action on which he can claim relief from 
the plaintiff. If itis urged that the cause of action 
is a trespass, then the reply is that the plaintiffs were 
putin possession by a decree of Court and were not 
trespassers, Nor does the decree of the Appellate Court 
per se constitute a cause ofaction. In my opinion the 
defendant had no cause of action on which he could 
have based a suit against the plaintifis, even if the 
law had not expressly forbidden him to proceed bya 
suit. His only remedy was to apply to the Court to 
proceed against the plaintiffs in exercise of its 
special powers. Therefore the rule applicable to 
| several reliefs arising out of the same cause of action 
cannot be applied here, 

I consider that this passage contains 
sound reasons as to why the rules in 
question should not be applied to proceed- 
ings under s. 144. Learnd Counsel for the 
objector points out that in Jiwa Ram v. 
Nand Ram (2) it has been held that the 
provisions of s. 141, Civil Procedure Code 
do apply to proceedings under s. 144. The 
question before the Court was whether the 
provisions of the Code in regard to restitu- 
tion of an application dismissed for default 
would apply toa proceeding under s, 144. 
I understand that the judgment relates 
to that portion of the Code only which 
deals with the power to restore such ap- 
plications when dismissed for default, and 
I understand that the ruling does not lay 
down that all provisions of the Code should 
apply. In fact s. 141 itself definitely states 
that that is not so as it says: 

“The procedure provided in this Code in regard to 
suits shall be followed, as far as can be made applica- 
ble, in all proceedings in any Court of civil jurisdic- 
tion.” 


The question is whether the rules in 
question O. H, r. 2 and Expl. IV of 
s. 11 should be applied to proceedings 
under s. 144, Civil Precedure Code. Are 
they the rules which can be made applic- 
able to s. 144 or are they not? The mere 
fact that rules in regard to restitution are 
rules which can be made applicable does 
not imply that the other rules in question 
should also be applied. Now besides the rea- 
sons given in the Patna ruling which I have 
quoted which are against the application of 
the rules in question italso appears to me 
that the rules in question are intended for 
suits which are of a more formal nature than 
proceedings under s. 144. It is necessary 
that a suit should be more formal because 
inreply toa plaint there is a written 
statement filed and on it the Court frames 
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issues. In regard toan application under 
s. 144 it is not usual to frame issues although 
issues may be framed. In particular in the 
present case I am told that issues were not 
framed. Further when a suit is brought 
the plaintiff onght to be in possession of all 
information on the subject of his claim. But 
the pcsition of a person who is making un 
applica'ion under s. 144 may not be the 
same. He has information that a decree 
has been granted by an Appellate Court 
in his favour and he at once applies 
for restitution of the property which was in 
suit. It may not occur to his legal advisers 
that besides restitution of the property the 
applicant may be entitled to further re- 
medies such as mesne profits or interest, 
It would be contrary tothe ends of justice 
ifan applicant were to be dishonest be- 
cause these matters did not occur to his 
legal advisers at the time that the applica- 
tion under s. 144, was made. In the case 
of a plaint the matter is different as the 
legal adviser drafting the plaint is well 
aware of the rule in O. Il, r. 2, which 
requires that all reliefs should be metioned 
ina plaint. gi 

For these reasons I consider that-s. 141, 
although it applies to proceedings under 
s. 144, does not require that the rules in 
question should be applied to those pro- 
ceedings 

Accordingly [ allow this appeal on this 
preliminary point and I remand the appli- 
cation for disposal on the remaining issues 
by the lower Court. Costs of this appeal in 
this Court will be granted to the applicant. 
Costs in the Court below will abide the 
ultimate result. The applicant is entitled 
to refund of the court-fee of this Court. 

Permission is granted for a Letters Patent 
Appeal. 

D, Appeal allowed. 


ALLAHABAD HIGH COURT 
Execution First Civil Appeal No, 22 
of 1934 
November 1, 1934 
BENNET, J. 
Tue SECRETARY or STATE For INDIA 
In COUNCIL—J upamMEnt-DEBToR— 
APPLICANT 
versus 
RAGHUBER SINGH —DECREE-HOLDER — 
OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908), O. XX, rr. 
12, 20, s. 2¢2—Suit for damages—Direction pro- 
viding for inquiry into prospective damages in execu- 
tion— Legality of—Such direction, if can invest Court 
with  jurisdiction—Torts—Prospective damages— 








$ IELTS NO 


1935 
Whether should be ascertained and awarded at time 
of trial, 

More than one action will not lie on the same 
cause of action and, therefore, prospective damages 


must be ascertained and awarded at the time of the 
trial The matter cannot be leftto bedecided in 
execution proceedings. 

When the decree passed is final, recourse cannot 
be bad to O. XX, r. 12, Civil Procedure Code 
which provides for an ascertainment in regard 
to futuré mesne profits from the institution of 
the suit until delivery of possession to the decree- 
holder ‘The provision in O, XX, r. 12 is only 
in regard to mesne profits and under the defini- 
tion of mesne profits in s 2 (12) the expression is 
connected with property and cannot include damages 
to the person. 

There is no rule of O. XXI, which would grant 
an execution Court jurisdiction to hold an enquiry as 
to the amountof damages which had arisen after the 
passing of a decree, The Civil Procedure Code, 
following the English Procedure onthe point con- 
templates that a decree for damages should be final 
and should state the full amount of damages to be 
granted. Itis only in the case of mesne profits that 
there is an exception to this rule. The trial Court 
has no jurisdiction to make an enquiry in execution 
as to the amount of prospective damages after the 
case has been decreed. Adirection that the matter 
would be taken up in execution proceedings in a 
decree cannot invest a Court with jurisdiction which 
is not given to it by the Civil Procedure Code or by 
any other law. Katwart v. Sita Ram Tiwari (1) and 
Ganga Prasad; Dutt v. kani Hemangini Debi (2), 
referred: to. “— 

Ex. FrC: A, from the 
Subordinate Judge of 
December 11, 1933. 

Mr. Muhammad ‘Ismail 
Advocate), for the Appellant. 

Mr. B. S. Darbari, for the Respondent. 


decision of the 
Mainpuri, dated 


(Government 


Judgment:—This is an execution first 
appeat by the Secretary of State for India 
in Council judgment-debtor. The facts 
are ihat the opposite party is a decree-holder 
in a suit which was brought for Rs. 7,000, 
damages on account of physical injury 
sustained by the opposite party when driv- 
ing a motor lorry on a level crossing and 
colliding with an express train. The 
decree in question was passed by a Sub- 
ordinate Judge. It was within the juris- 
- diction of the Subordinate Judge to award 
damages for the injury, etc, which the 
plaintiff had suffered up to date and it was 
also within the jurisdiction of the trial 
Court to pass a decree for prospective 
damages, i. e. damages which would include 
probable and future injury which would 
result to the plaintiff from the wrong act 
of the defendant. It is laid down in 
Underhill’s Law of Tort, 3rd (Indian) Edition, 
in Art. 38 “Prospective damages,” p. 115, 
that more than cneiction will not lie on 
the tame caute of action and, therefore, 
prospective damages must be ascertained 
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and awarded at the time of the trial. The 
trial Court, however, did not comply with 
this provision of law and instead of grant- 
ing prospective damages the trial Court 
passed an order that as for further damages 
for the period following December 1930: 

“ The matter would be taken up in execution pro- 
ceedings. It might bethen found that the plaintiff's 
condition would improve or that motor vehicle drivers 
could be had cheap or he might have been provided 
with ajob in the Railway Department.” 

The order stated: 

“ I decree the claim for Rs 932, with proportionate 
eosts minus defendant's costs in proportion to the 
claim dismissed and provide that the defendant 
would be liable to pay such further damages with 
costs as the plaintiff may prove in the execution 
department as suffered after December 1930, owing 
to his suffering caused by the incident concerned. 
‘the reat of the claim is dismissed.” 


Neither party made any appeal against 
the decree of the Subordinate Judge. It 
was open to either party to object in appeal 
that this provision in regard to prospective 
damages was illegal. Neither party did 
so. The decree-holder has now made an 
application in the execution department for 
the ascertainment of damages for the period 
from December 1930, up to January 19, 
1933, and he claims a sum of Rs. 40, for medi- 
cal treatment and Rs. 1,000, as damages 
at the rate of Rs. 40, per mensem on the 
allegation that he still has trouble with his 
eyes and is unfit to be a motor driver, The 
lower Court has made an enquiry and held 
that the decree-holder is entitled to 
Rs. 382-80 damages. This amount is as- 
certained by taking Rs. 25 per mensem as the 
wages which the decree-holder might have 
earned as amotor-lorry driver if he had not 
been injured and deducting Rs, 10, per men- 
sem which he is able to earn at present. The 
Civil Surgeon gave evidence that the decree- 
holder is of sound mental condition and can 
work as a mechanic, cleaner or shop-keeper, 
that there is no atrophy of any muscle of 
any part of his body, that he cannot do 
ordinary labouring manual work because 
he has got some stiffness in his right wrist 
and left knee and that he is not tit tobe a 
motor driver as he has got photophobia and 
lactrymation and his distant vision is not 
yet normal. The objection has been taken 
in first appeal that the lower Court had no 
jurisdiction to determine the amount of 
damages suffered by the plaintiff after 
passing the original decree and that there 
was no executable decree before the lower 
Court to execute and that the lower Court 
could not go behind the decree. Further 
that the amount of profits awarded was 
excessive. Both parties agreed in argument 
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that the decree as it stood was final. That 
being so recourse cannot be had to O. XX, 
r. 12, which provides for an ascertainment 
in regard to future mesne profits from the 
institution of the suit until delivery of pos- 
session to the decree holder. In that case 
there is a preliminary decree passed and 
later a final decree. The lower Court did 
not adopt this method of procedure of a 
preliminary and a final decree. It might 
conceivably have been open to the lower 
Court to do soin view of the definition of 
“ Decree” in s. 2 (2) and ils explanation 
inthe Code of Civil Precedure. I may 
also note that the provision in O. XX, r. 12, 
is only in regard to mesne profits and under 
the definition of mesne profits in s. 2 (12), 
the expression is connected with property 
and cannot include damages to the person. 
Learned Counsel for the respondent stated 
that the application for execution would 
come under O. KAJI, T. 10. That rule mere- 
ly states that an application may be made 
for execution of any decree. Learned 
Counsel was not able to refer to any rule 
of O. XXI, which would grant an execu- 
tion Court jurisdiction to hold an enquiry 
asto the amount of damages which had 
arisen after the passing of a decree. The 
Civil Procedure Code following the English 
procedure on the point contemplates that 
a decree for damages should be final and 
should state the full amount of damages to 
be granted. It is only in the case of mesne 
profits that there is an exception to this 
tule. Inthe case of the English procedure 
no doubt the fact that damages are assessed 
by a jury prevents any procedure of a 
further enquiry as to the amount of pros- 
pective damages after the case has been 
decreed. Iconsider that the lower Court 
had no jurisdiction to make any such 
enquiry in execution. It was contended 
for the respondent that the fact that the 
decree directed that the matter would be 
taken up in execution proceedings was an 
order which would endow the execution 
Court with jurisdiction. Ido not consider 
that a direction of that nature in a decree 
can invest a Court with jurisdiction which 
is not givento it by the Civil Procedure 
Code or by any other law. This view is 
also strengthened by a Full Bench ruling 
in Katwari v. Sita Ram Tiwari (1). That 
was acase in which a decree had been 
passed directing the sale of an occupancy 
holding. This direction was contrary to 
the provisions of s. 20 of the Agra Tenancy 

(1) 63 Ind, Oas, 264; 43 A 547; 19 A Ld 473; 3 UP 
L k.(4) 99, i 
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Act of 1901. It was held by the Full Bench 
that the mere provision in the decree could 
not endow an execution Court with juris- 
diction to do something which was con- 
{rary to law and, therefore, that the execu- 
tion Court was barred from executing this 
portion of the decree. I consider that that 
principle will govern the present case. The 
provision for the future enquiry in execution 
proceedings in a decree is a provision which 
is contrary to the procedure of the Civil 
Procedure Code. Therefore, the execution 
Court is barred from adopting that pro- 
cedure, I may also refer to a ruling reported 
in Ganga Prasad Dutt v. Rani Hemangini 


Debi, 37 Ind. Cas. 997 (2), where a Bench - 


held that a decree directing that mesne 
profits should be ascertained in the execu- 
tion department was a decree which was 
not capable of execution because the Code 
did not provide for any such enquiry, the 
provision in the Code being under O. XX, 
r. 12, that the enquiry should be made by 
the trial Court. ; 

For these reasons I allow this first appeal 
with costs in both Courts and I dismiss 
the application for execution. 

N. Appeal allowed. 

(2) 37 Ind. Cas, 997. 


PATNA HIGH COURT i 
Criminal Revision Application No. 351 3 
of 1934 

August 14, 1934 
COoURTNEY-TERRELL, C. J., 
DEODHARI RAI —PRTITIONER 
VETSUS < 
EMPEROR— Orvostts Party 

Criminal trial—Jurisdiction—Appeal filed in 
Sessions Court A—Additional Sessions Judge hearing it 
at B—B farther from accused's house than A—Discre- 
tion, if properly exercised. 

Where a Sessions division covers Districts A and 
B, acriminal appealin respect of an offence alleged 
to be committed in district A can be tried at B and 
it isa matter of discretion for the Sessions Judge or 
the Additional Sessions Judge to 


decide in which . 


District it should be heard. The discretion must be - 


exercised in a judicial mannerand reasonable atten- 
tion must be paid to the interest of the accus- 


ed, 

The Additional Sessions Judge heard an appeal at 
B thinking thatthe appellant had not been taken by 
surprise as he had amplenotice of the Court's in- 
tention but hedid not take into consideration the 
fact that B was at a great distance from the place 
where the appellant resided (being more distant 
than A was from his house) and that it would be more 
inconvenient for him to take a lawyer to A than 
toB: 

Held, that the discretion was wrongly exercised by 
Additional District Judge and that the appeal 
should be re-heard by such Appellate Court as the 
Sessions Judge might direct, 


b 
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Cr. R. App. against an order of the Addi- 
tional Sessions Judge of Muzaffarpur 
(‘Camp Motihari), dated June 21, 1934, 
upholding that ofthe Deputy Magistrate, 
Muzaffarpur, dated April 9, 1934. 

Mr. Syed Safdar Imam, forthe Petitioner. 

Mr. Syed Jaffar Imam, Assistant Govern- 
ment Advocate, for the Crown. 

Judgment.—This is an application in 
revision by a person who was convicted by 
a Magistrate of an offence under s. 471 of 
the Indian Penal Vode and sentenced to 
six months’ rigorous imprisonment. The 
accused is a resident of Hajipur, and the 
offence is alleged to have been committed 
in the District of Muzaffarpur of which 
Hajipur, is the southern Sub-Division. 
Having been convicted he appealed to the 
Sessions Court. The Sessions Court of 
Muzaffarpur covers two Districts—Motihari 
in the north and Muzaffarpur including the 
Sub-Division of Hajipur in the south. The 
learned Sessions Judge transferred, the 
case to the Additional Sessions Judge for 
trial. Atthe time of the transfer, the 
Additional Sessions Judge was occupied 
in hearing cases in Motihari, and the 
accused was duiy informed and so was 
the Public Prosecutor, On the 29th of 
May the case was received by the Additional 
Sessions Judge by transfer, and he noted 
that ashe would be engaged in trying a 
Sessions case at Motihari on the date 
fixed, that is, on May 31 the case was 
adjourned to June 14, 1934, for hearing 
at Motihari, and the parties were duly 
informed. On June 14 the appellant 
put in a petition, stating that he was a 
resident of Hajipur Sub-Division, he coald 
not engage a lawyer at Motihari and he 
asked for an adjournment to some other 
date and for the hearingof his appeal at 
Muzaffarpur. But the learned Additional 
Sessions Judge said that no adjournment 
would be granted, the appellant had ample 
notice of the hearing of the appeal at 
Motihari and his Pleader had been 
informed as far back as Junel as his 
signature on the order-sheet showed. The 
appellant not apparently provided with 
legal facilities appeared and made his 
protest then and there. The appeal was 
heard and the appellant was heard in 
person and the Public Prosecutor was 
heard forthe Crown, and the result was 
that onthe ultimate hearing on June 21 
the judgment was delivered dismissing 
the appeal. 

Nowitis perfectly clear that 
sions Judge had jurisdiction to 
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the Ses- 
transfer 
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the case tothe Additional Sessions Judge. 
It is perfectly clear also that whereas the 
Sessions division of Muzaffarpur covers 
both Motihari and Muzaffarpur Districts 
the appeal could, as a matter of law, be 
heard at Motihari. It isa matter of dis- 
cretion for the Sessions Judge, or the 
Additional Sessions Judge, when the 
matter comes before him on appeal, to 
decide in which District it shall be heard; 
but that discretion must be exercised in a 
judicial manner and reasonable attention 
must be paid tothe interest of the ap- 
pellant. In this case to my mind the 
discretion was not exercised in a judicial 
manner. The learned Additional Sessions 
Judge seemstothink that it was merely 
a question of whether the appellant had 
01. had not been taken by surprise 
and he saysthat whereas the appellant 
had ample notice of the intention of the 
Court to hear the appeal at Motihari, he 
had no real grievance if his appeal was 
heard at Motihari. Now Motihari is at a 
greater distance from the Sub-Division of 
Hajipur (where the appellant resides) than 
the Sessions division of Muzaffarpur. 
Furthermore, it is clear that it was more 
inconvenient, for the appellant to bring a 
lawyer to Motihari than to bring him to 
Muzaffarpur. It would have been a proper 
exercise of discretion for the Additional 
Sessions Judge to consider these matters, 
which he didnot. If he had considered 
those matters and nevertheless decided 
to exercise the discretion, it might have 
been difficult for this Court to interfere; 
but not having taken any of the proper 
matters into consideration in my opinion, 
the discretion was wrongly exercised by 
him. 
I would, therefore, set aside the judg- 
ment in appeal of the Additional Sessions 
Judge and direct that the appeal be re- 
heard at Muzaffarpur by such appellate 
tribunal as the Sessions Judge may direct. 
N. Rule made absolute. 


—_——= 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 36 of 1935 
October 5, 19:4 
SULAIMAN, C.J. AND BAJPAT, J. 
LACHHOO—PLAINTIFR—APPELLANT 
versus 
Firma MUNNI LAL-BABU LAL— 
—DEFENDanT—RESPONDENT 


Civil Procedure Code (Act V of 1908) s. 47,0. XXI, 
r. 58—Legal representative of deceased judgment- 
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debtor brought on record—Attachment—Objection— 
Obstet, whether under s. 47 cr O0. XXI, 
r. 58. 


In considering whether an application is 
under s. 47, Oivil Procedure Uode, or not, the 
Court must examine the substance of the application 
to find out its true nature and should not be 
guided solely by the heading given to to it by a 
party. 

Where a person is brought upon the record as a 
representative of the deceased judgment-debtor and 
he sets up his own right to the property at the time 
of its attachment and files an objection, the objection 
must be deemed to be one under s. 47, Civil Pro- 
edure Code, and not under O. KAI, r. 58, which 
deals with questions arising between the decree- 
holder and strangers to the decree, and the decision 
thereon is appealable and no suit lies against it. 

579, col. 2.] 


L. P. A. against an order of Mr. Justice 
Kendall, dated May 2, 1933. 

Mr. S. C. Das, for the Appellant. 

Mr. S. B. L. Gaur, for the Respondent. 


Judgment.—This is an appeal under 
s. 10 of the Letters Patent against the 
decision ‘of a learned single Judge of this 
Court. After having heard the parties, 
we have come to the conclusion that the 
decision is correct and this appeal ought to 
be dismissed. 

There is no dispute about the facts 
and they may be stated briefly. The 
defendant to the present suit obtained a 
decree against the firm of Chiranji Lal 
Babu Lal. Both parties were dissatisfied 
with the decree passed by the first Court 
and two appeals were filed. The firm of 
Chiranji Lal-Babu Lal had been sued 
through Babu Lal who died after the 
decree of the first Court during the 
pendency of the appeal. No efforts were 
made in any of the appeals to bring the 
legal representatives of Babu Lal on the 
record. We have not been told as to 
what the result of the appeals was but 
this much is clear that the defendant to 
the present suit even after the decision 
of the appeal had some sort of a decree 
against the firm of Chiranji Lal Babu 
Lal and in execution of that decree he 
applied to have the names of Lachhmi 
Narain alias Lachhoo and Musummat 
Asharfi substituted in place of Babu Lal. 
Lachhmi Narain objected but his 
objection was disallowed and he 
was brought on the record as a 
legal representative of Babu Lal. There 
was a appeal against this decision. Sub- 
sequently the decree was transferred to 
Hathras for execution and some property 
in the hands of Lachhmi Narain was 
attached. Lachhmi Narain objected to 
the attachment of the property “on the 
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ground that it was the personal property 
of Babu Lal and not the property of the 
firm and that it had come into the 
possession of Lachhmi Narain by survi- 
vorship. 

These objections were headed in the 
execution department by Lachhmi Narain 
as being under s. 47 of the Civil Pro- 
cedure Code. But the heading was 
amended later and they were described 
as under O. XXI, r. 58 of the Civil 
Procedure Code. The learned Munsif in 
whose Court the objections were filed, 
allowed the amendment but when the 
decree holder appeared to reply „to the 
objections, he averred that the objections 
were really under s. 47 of the Civil Pro- 
cedure Code. The learned Munsif, however, 
treated them under O. XXI, r. 58, Civil 
Procedute Code, and disallowed the objec- 
tions of Lachhmi Narain. 

Lachhmi Narain then brought the present 
suit under O. XXI, r. 63, of the Civil 
Procedure Code, and this suit in spite of 
the objections of the defendant, was 
decreed by the Courts below. The second 
appeal filed by the defendant was allowed 
by a learned Single Judge of this Court 
who held that the suit was not maintain- 
able. There can be no doubt that when 
Lachhmi Narain made objections to being 
impleaded as a representative of Babu 
Lal, deceased, a question arose between 
him and the decree-holder as to whether 
Lachhmi Narain was or was not the 
representative of the judgment-debtor and 
that question had to be decided under 
cl. (3) of s. 47 of the Civil Procedure 
Code. The decision of the execution Court 
that Lachhmi Narain was the representa- 
tive of the judgment-debtor was a decision 
under s. 47, Civil Procedure Code, and 
was appealable; but no appeal was 
preferred by Lachhmi Narain. The position, 
therefore, wasthat Lachhmi Narain became 
the representative of the judgment-debtor 
and at the time Lachhmi Narain filed 
objections at Hathras when some property 
in his hands was attached, the objections 
must be deemed to have been made under 
s. 47 and not under O. XXI, r. 58, Civil 
Procedure Code, which deals only with 
questions arising between the decree- 
holder and strangers to the decree, 
Lachhmi Narain himself had originally 
headed his objections under s. 47, Civil 
Procedure Code; the decree-holder all 
along protested that the objections were 
under s. 47, Civil Procedure Code, and 
Narain who got his 
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objections amended. may be that the learned 
Munsjf also thought that the objections 
were under O. XXI, r. 58, Civil Procedure 
Code. but thisdoes not in any way alter the 
nature of the objections and the decision 
of the learned Munsif on those objections 
must be deemed to be a decision under 
s. 47, Civil Procedure Code, against which 
an appeal lay and a regular suit is not 
maintainable. 

Reliance was placed by Lachhmi Narain’s 
Counsel on the case of Ram Narain 
Kishen’ Tayal v. ‘Ram Prasad (1), but 
the facts of that case were entirely 
different, because there nobody was brought 
on the record as the legal representative 
of the judgment-debtor, whereas in the 
present case Lachhmi Narain, the plaintiff, 
was brought on the record as the legal 
representative of the deceased Babu Lal 
and from that stage onwards all questions 
arising between Lachhmi Narain and 
the decree-holder in connection with the 
execution, satisfaction or discharge of the 
decree must be deemed to be ques- 
tions arising and capable of determina- 
tion under s. 47, Civil Procedure Oode. 

Jt was next contended that as Babu Lal 
died during the pendency of the appeal 
and no legal representative was brought on 
the record, the appellate decree must be 
considered to be a nullity. On this point 
as stated before learned Counsel for 
Lachhmi Narain has not been able to 
inform us as to whether the decree of the 
trial Court was modified in any way by the 
Appellate Court or notand it may be that 
even if the decree of the Appellate Court 
be deemed to be a nullity the decree of 
the trial Court remains good, and in the 
present state of the record, itis not possible 
forus to say as to whether the decree- 
bolder is trying to execute any decree 
other than what was given by the trial 
Court. There is, therefore, no force in this 
contention, The main argument of the 
plaintiff-appellant, however, is that the 
Court treated the objections of Lachhmi 
Narain in the execution department as 
objections under O. XXI, r. 58, Civil Pro- 


cedure Code, and therefore, Lachhmi 
Narain is entitled to file a suit under 
O. XXI, r. 63, Civil Procedure Code. 


Learned counsel relies on the case of Nasir 
Khan v.ltwari (2). It was held there that— 
“The right ofappeal does not depend on what 


(1) 130 Ind. Oas, 12; 52 A 964; (1080) AL J A 
913; A I R 1931 All 65; Ind. Rul. (1931) All. 
328, 

(2) 72 Ind. Oas. 905; 45 A 669; 21 A L J 667; 
9 0 & A LR 645; AIR 1924 All, 114, 
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a Oourt ought to have done but on what it actually 
did and where therefore, a Court dismisses an 
appeal categorically on the merits an appeal will lie 
although the Court oughtin the circumstances to 
have dismissed it not on the merits but for default 
of appearance by the appellant.” 


This is really a converse case and it 
doesnot help the appellant. This is only 
an authority for the proposition that where 
the Court under a mistake as to the nature 
of the proceedings before it decides the 
matter ina particular manner and if that 
decision by reason of the Court deciding 
it in a particular manner is appealable 
then an appeal would lie. If for instance 
an objection which should really be an 
objection under O. XXI. r. 5x, is filed as an 
objection under s. 47, Civil Procedure Code, 
and the Court decides the objections, 
treating them under s. 47, Civil Procedure 
Code, then an appeal would lie although 
the objections should really have been 
treated under O. XXI, r. 58. In the present 
case the appellant wants us to hold that, 
because the execution Court treated the 
objections under O. XXI, r. 58, a regular 
suit ismaintainable by the aggrieved party. 
This cannot be done because the right of 
suit depends upon the true nature of the 
investigation that was conducted in the 
execution department andthere can be no 
doubt that the objections of Lachhmi Narain 
could only be under s. 47, Civil Procedure 
Code. In Madho Bibi v. Hazari Mal Mar- 
wart (3) it was held that:— 

“The nature of the claim preferred will be determin- 
ed by the character of the claimant and not by the 
label used by the party and the jurisdiction to try the 


claim cannot also be affected bya mere misdescrip- 
tion of the character of the claim.” 

The same view was taken by the Madras 
High Court in Bullayya v. Subbayya (4) 
where it was held that:— 

“In considering whether an application is under 
s. 47 or not, the Court must examine the substance 
of the application to find out its true nature and 
should not be guided solely by the heading given to 
it by a party. . F 

Similar observations occur in the case 
of Maung Ba v. Maung Tha Yan (5) und 
Jhunni Lalv. Natha Lal (6) it was held 
that: — 

“Where a person was brought upon the record 
as a representative of the deceased judgment-debtor 
and heset up hıs own right to the property and 
filed objection under O. XXT, r. 5%, the objections must 
be deemed to have been filed under s. 47, Civil Proce- 
dure Code.” 


(3) 115 Ind. Oas. 695; A I R 1929 Pat, 141; 10 
PLT 95; 8 Pat. 717, 

(41) 140 Ind. Oas. 779; AI R 1933 Mad. 130; Ind. 
Rul. (1933) Mad. 46. 

(5, 135 Ind. Oas. 328; A IR 1931 Rang 314; Ind. 
Rul. (1932) Rang. 40. 

(6) 87 Ind. Cas. 287; 


AI R1925 All, 594; L R6 
A 278 Civ. 
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We are, therefore, clearly of the opinion 
that the objections of Lachhmi Narain 
must be deemed to have been decided 
under s. 47, Civil Procedure Code. 

Tt was then argued that under $. 47, 
cl. (2) the Court may treat a proceeding 
under this section as a suitor a suit as a pro- 
‘ceeding and that we should treat the 
present suit-as a proceeding under s. 47, 
Civil Procedure Code. There is no objec- 
tion to converting the present suit as a 
proceeding under s. 47, Civil Procedure 
Code, but that will not be of any practical 
advantage to the plaintiff because he 
would at once be met by the plea of res 
judicata. The question that he wantsto be 
decided in the present suit has already been 
decided against him in an earlier execution 
proceeding and no Court can now try a 
matter which was directly and substantial- 
ly in issue ina former proceeding between 
the same parties. In this connection it was 
argued that the former decision of the 
learned Munsif was a summary decision 
and it cannot be said that Court had heard 
and finally decided the controversy between 
the parties. It is a mistake to say that the 
former decision wasa summary decision 
and was notan adjudication which would 
have the force of resjudicata. Even under 
O. XXI, r. 5x, the procedure to be followed 
18 not a summary procedure, but the court 
proceeds to investigate the claims and 
objections and cannot shut out any party 
from producing evidence. In any event, 
it wasthe duty of the objector to have put 
forward before the Court all the evidence 
available to him and to have insisted 
that his claim be properly decided he 
should indeed, have insisted on his 
objection being treated under s. 47, Civil 
Procedure Code, and should not have got 
them amended. 

It was finally argued thatthe Oourts 
below decided the present suit in favour 
of the plaintiff on the merits and therefore 
justice is entirely with him and our 
decision has theeffect of defeating a just 
cause. We have got to administer the 
law as- it stands and cannot be influenc- 
ed by other considerations. The position 
is that the plaintiff instead of filing the 
present suit ought to have filed an appeal 
against the decision of the Munsif in the 
execution department. It may be that 
even now Lachhmi Narain may be able to 
satisfy the Court where an appeal lay 
against the decision of the learned Munsif 
in the execution case that he was misled 
either by the wrong advice of counsel or 
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by the attitude of the learned Munsif and 
it will be for the Appellate Court to decide 
whether a case has been made out for 
admitting an appeal which otherwise is 
barred by time under s. 5 of the Limitation 
Act. But itis not possible for us to help 
the plaintiff in the present proceedings. 
The result is that we dismiss this appeal 
with costs. 
D. Appeal dismissed. 





PATNA HIGH COURT 
Criminal Revision No. 10 of 1934 
June 28, 1934 
Varma, J. 

MADAN SAHU AND OTHERS — PETITIONERS 
VETSUS 
EMPEROR - Orposits Party 

Extradition Act (XV of 1903), ss. 7, 8— Warrant 
in connection with s. 395, Penal Code— Section appli- 
cable, whether s. 7 or 8—Penal Code (Act XLV of 1860, 
s. 395. 

Section 7 (2), Extradition Act, prescribes the way 
in which the warrants in connection with “ an extra- 
dition offence” referred toin s 7 (1) of the Act shall 
be executed. In a case where the warrant 
is in connection with an offence under s. 395, 
Penal Code, which is an extradition offence 
mentioned in the First Schedule, it is s. 7 (2) and not 
s. 8, which is applicable, because s, 8, does not specify 
distinctly that the procedure laid down therein is for 
“ an extradition offence.” Section £, only emphasises 
the fact that in either of these circumstances if the 
Magistrate feels inclined to do so he may report the 
case to the Local Government, 

[Case Law referred to.] eet 

Cr. Rev. against an order of the District 
Magistrate, Cuttack, dated March 28, 1934. 

Mr. S. N. Chatterji, for the Petitioners. 

Judgment.—On Dhabaleswhar Patha 
situate on a char of the river Mahanady, 
within the jurisdiction of the Athgarh State, 
there is a sweet-meat shop. License for 
holding this shop is granted every year by 
the debuttar department of the Athgarh 
State to the highest bidder. One Kinu 
Shau had been the original holder of this 
sweet-meat shop. The pelitioner No. 1 
Madan Sahu outbidded Kinu in 1932-33, 
and obtained the license in supersession 
of Kinu’s claim. In the next year 1933-34, 
also Madan outbidded Kinu and the amount 
of bid went up to Rs. 4,600. Madan Sanu 
was, however, turned out for failure to pay 
the instalments of the bidded amount and 
the license was granted to Kinu Sahu. 
This was in June last. In November 1933, 
Kinu'’s sweet-meat shop was looted by 
Madan Sahu and five others, This was an 
offence of rioting within the territory of the 
Athgarh Feudatory State. At the instance 
ofthe Ruling Chief, the Secretary to the 
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Agent to the Governor-General, Eastern 
States, and Political Agent, Sambalpur, 
issued on December 2], 1933, six extradi- 
tion warrants against the six petitioners 
before this Court. The District Magistrate 
of Cuttack was directed to execute the 
warrants and produce the petitioners before 
the Ruling ‘Chief by January 15, 1934. 
The Political Agent, while issuing the 
warrants for execution, reported that he 
was satisfied that a prima facie casehad 
been made out against the petitioners under 
different sections ofthe Penal Code. The 
warrants were bailable. They were duly 
executed and the bailors undertook to 
produce the petitioners before the Ruling 
Chief of Athgarh on the date fixed, i. e. 
January 15,1984. On January 15, 1934, 
the petitioners did not appear before the 
Ruling Chief, but they moved on that day 
a petition before the District Magistrate 
praying thatthe case be reported to the 
Local Government under s. 8-A, Extradition 
Act, with a recommendation that the pro- 
ceedings for extradition of the petitioners 
be stayed. The learned District Magistrate 
refused the petition as no good ground had 
been made out for granting the prayer 
and also because the petition was made 
much too late and contained allegations 
which had no substance. The petitioners 
have now come up tothis Court against 
the order of the learned District Magis- 
trate. 


The High Court on April 11, 1984, issued a 
Rule in this case directing further proceed- 
ings to be stayed pending the disposal of the 
revision application and allowing the peti- 
fioners to remain on their present bail. 
Incidentally I should like to observe that 
the Government of India authorizes the 
Agent to the Governor-General in the 
Eastern States to exercise the powers of a 
High Court in respect of all offences 
committed within the territory. On this 
ground alone Iam unable to interfere in 
this matter. I will, however, examine the 
other aspects of the casein view of the 
arguments placed before me. Section 8-A, 
Extradition Act, provides: 

“Notwithstanding anything contained in s.7,sub-s. 
(2)or in B., when an accused person arrested in 
accordance with the provisions of s.7 is produced 
before the District Magistrate or Chief Presidency 
Magistrate, as the case may be, and the statement 
(if any) of such accused person has been recorded, such 
Magistrate may, if ho thinks fit, before proceeding 
further report the case tothe Local Government, and 
pending receipt of orders on such report may detain 
such accused person in custody or release him on his 


executing a bond with sufficient sureties for his at- 
tendance when required,” 
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It is therefore discretionary with the 
Magistrate to report the matter to the Local 
Government. Ifthe Magistrate is inclined 
to hold an inquiry, he may do so and then, 
if he thinks fit, may report the matter to 
the Local Government. In the present 
case the fact that the matter has not been 
reported to the LocalGovernment does not 
in any way make the procedure adopted by 
the District Magistrate illegal. Section 7 
(2), Extradition Act, prescribes the way in 
which the warrants in connection with “an 
extradition offence” referred toin s. 7 (1) 
of the Act shall be executed. The warrant 
in this case isin connection with an offence 
under s. 395, Penal Code, which is an 
extradition offence mentioned in the First 
Schedule. Therefore itis s. 7 (2) and not 
s.8 whichis applicable, because s. 8 does 
not specify distinctly that the procedure laid 
down therein is for “an extradition offence.” 
Section 8 only emphasises the fact that in 
either of these circumstances if the Magis- 
trate feels inclined to doso he may report 
the case tothe Local Government. The 
Magistrate has, forthe reasons stated by 
him, refused to take any step under s. 8-A; 
and this Court cannot interfere unless it can 
be shown that the order of the Magistrate 
was without jurisdiction. Moreover, by 
Notification No. 161-1, dated April 1, 1933, 
issued by the Government of India in the 
Foreign and Political Department, the 
Secretary to the Agent to the Governor- 
General, Eastern Statesat Sambalpur was, 
among other officers, authorized to 

“exercise the powers of a Political Agent for the 
purpose of the Indian Extradition Act (XV of 1903)” 
for the State of Athgarh. Under Notifica- 
tion No. 156-1, dated April 1, 1933, of the 
Government of India in the Foreign and 
Political Department, the Secretaries to the 
Agent to the Governor-General, Eastern 
States at Ranchi and Sambalpur, are to 
exercise powers of a District Magistrate and 
a Court of Sessions and the Agent himself 
is to exercise the powers of a High Court. 


In the present case the Secretary to the 
Agent himself has issued the extradition 
warrants against the six petitioners and 
the warrants have been executed: but the 
petitioners instead of being present before 
the Agent on January 15, 1934, (as they 
ought to have done), have moved the District 
Magistrate of Cuttack to report their case 
to the Local Government. The District 
Magistrate has found that the allegations 
contained in their petition have no substance 
and that the petition, apart from being made 
much too late, did not make out any good 
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case to warrant a report to the Local 
Government with the recommendation 
sought. The learned District Magistrate, 
therefore, refused the prayer of the peti- 
tioners. I do not find in this any defect of 
jurisdiction. 

My attention has been drawn to the 
following reported cases. Emperor v. Gulli 
Sahu (1) and Gulli Sahuv. Emperor (2), 
where the points that appealed to -their 
Lordships of the Calcutta High Court were, 
first, that the Magistrate issued the warrant 
in the case. of Gulli Sahu on mere informa- 
tion without any evidence; secondly, that he 
did not report the issue of the warrant to the 
Political Agent, there being one in Nepal; 
thirdly, (thisis really a point relevant in 
this case), he made an inquiry into the case 
without warrant or warrants issued by the 
Political Agent in or for the Nepal States; 
and fourthly, he ordered the surrender of 
the accused on a procedure not known to the 
Extradition Act. On these findings their 
Lordships of the Caleutta High Court came 
to the conclusion that the Magistrate had 
acted without jurisdiction, The most 
important consideration in the case, tomy 
mind, was the fact that there was no warrant 
from the Political Agent in Nepal; and this 
fact becomes clearer by a reference to that 
case. That case came tothe Calcutta High 
Court after a warrant had been issued by 
the Political Agent and their Lordships 
Jenkins, C. J., and Teunon,J, refused to 
interfere although they noticed the eccentric 
procedure and pronouncement of the District 
Magistrate, 

The next is that of Jaypal Bhagat v. 
Emperor (3) in which their Lordships of the 
Patna High Court interfered because extra- 
dition was claimed by the Nepal State 
for an offence not falling within the terms 
of the Treaty between the Nepal Govern- 
ment and the British Government. The 
two cases referred to above do not, in my 
opinion, apply tothe facts of the present 
case. The result is that this application 
must be dismissed. The records may be 
sent back forthwith. 

D. Rule discharged. 

(1) 21 Tnd Cas 993; A I R 19:4 Cal 22; 14 
Or L J 673; 41 O 400; 18 0 W N 869 

(2) 26 Ind. Cas 355; A I R 1915 Cal. 426: 16 CrL J 
31, 42 C 793; 19 OW N 221; 210 L J 112 


(3) 66 Ind. Cas. 517; A IR 1922 Pat, 449; 230r L J 
293; 1 Pat 57; 3P L T786. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 413 
of 1934 
August 13, 1934 
BAJPAI, J. 
LURKHUR-— APPLICANT 
versus 


EMPEROR—Opposits Party 

Whipping Act (IV of 1909), s. 45—Juvenile 
offender—Another sentence along with whipping, if 
can be passed—Reformatory Schools Act (VIII of 
1897-, 3. 31—Applicability, essentials of— Sentence 
under Penal Code (Act XLV 1860), s. 376—Accused of 
13 years—Sentence of stripesand four years—Deten- 
tion in reformatory for 10 months- Double sen- 
tence, legality of. 

If the sentence of whipping is passed on a 
juvenile offender under the Whipping Act, no other 
sentence can be passed, for the whipping is con- 
sidered to be in lieuof either a single punishment 
or a combined punishment. Queen-Hmpress v. Dagdu 
(1), Kishun Singh v, Emperor (2), followed, . 

For the application of s. 31, Reformatory Schools 
Act, the accused should receive a sentence of four 
years’ rigorous imprisonment because it is only then 
that he could be sent to the Reformatory School. 

A boy of 13 years wasconvicted under s. 376, Penal 
Code, and sentenced tosome stripes of cane and four 
years’ imprisonment in order that he may be sent to 
Reformatory School. The boy was accordingly de- 
tained for ten months. On revision in altering the 
sentence to one day’s simple imprisonment: 

Held, that if the sentence of imprisonment were 
to be remitted and the whipping upheld, the fact 
would remain that the accused would, for all prac- 
tical purposes, be receiving a double sentence, namely, 
imprisonment in addition to whipping nor could the 
sentence from four years to the term already un- 
dergone, be reduced as the punishment suffered in 
Reformatory School could not be less than four 
years, : 

Or. R. App. from an order of the Sessions 
Judge, Allahabad, dated April 10, 1934. 

Mr. D. Sanyal, for the Applicant. 

The Assistant Government Advocate, for 
the Crown, 


Order.—The applicant Lurkhur was 
tried by the Assistant Sessions Judge of 
Allahabad with the help of a jury for an 
offence under s. 376, Penal Code, and found 
guilty. The learned Judge then poundered 
over the question of sentence, He thought 
that a sentence of whipping should be pas- 
sed in view of the fact that he inflicted pain 
on the girl who was raped. The age of 
the boy was ascertained by the learned 
Judgeto be 13 years and six months and 
the age of the girl was nine. It is clear that 
the Judge intended that the sentence of 
whipping should undoubtedly be passed. 
He says, “1 am compelled to pass the sen- 
tence of whipping...” He was further of 
the opinion that the accused should also 
be given a small sentence of imprisonment; 
but at the same time he was averse to 


` sending the youthful offender to an ordinary 
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jail and thought that the best place for him 
was the Reformatory School; but under the 
Reformatory Schools Act, the minimum 
sentence of imprisonment that would en- 
able the convict to have the benefit of the 
School is four years under the rules framed 
by the United Provinces Government. The 
result, therefore, was that although the 
Judge thought that a small sentence of 
imprisonment and a few stripes of cane 
would have met the justice in the case” 
he wascompelled to give a sentence of four 
years’ imprisonment in order to entitle the 
offender to go to the Reformatory School. 
He was definitely of the opinion that a sen- 
tence of whipping should be passed. 

The conviction and the sentence was 
affirmed in appeal by the learned Sessions 
Judge who came to the conclusion that 
there was no misdirection or non-direction 
to the jury and there was no mistake oflaw 
which would entitle the Appellate Court to 
interfere with the decision of the trial Court. 
It was not brought to the notice of the 
learned Sessions Judge that the sentence 
was illegal. 

In revision it has been argued before me 
that under s. 5, Whipping Act, a sentence of 
whipping is to be imposed in lieu of any 
other punishment and not in addition to any 
other punishment. ‘This contention is sup- 
ported by the case of Queen-Empress v, 
Dagdu (1) and the case of Kishun Singh v. 
Emperor (2%. In both these cases it was 
held that if the sentence of whipping is 
passed on a juvenile offender under the 
Whipping Act, no other sentence can be 
passed, forthe whipping is considered to be 
in lieu of ‘eithera single punishment or a 
combined punishment. I agree with the 
view taken in those cases and I may add 
another reason to the reasons mentioned in 
them. Unders. 4, Whipping Act, when any 
person (meaning thereby an adult) commits 
certain offences mentioned in s. 4 then he 
may be punished with whipping in lieu of 
or in addition to any other punishment to 
which he may beliable, and the succeed- 
ing s.5 says that when a juvenile offender 
commits certain offences mentioned in the 
section then he may be punished with whipp- 
ing in lieu of any other punishment to which 
he may be liable. It is noticeable that 
whereas the Legislature definitely mentions 
the words: “in addition to” ins. 4, it does 
not use similar words ins, 5. 


(1) 16 Bom. 357, 

(2) 81 Ind Cas, 260; A 
772; 46 All. 174,21 A L 
5 A 54 Or, 


I R1924 All. 455; 25 Or. L J 
J 916; 25 Or. L J 772;L R 
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The position, therefore, is that it was ille- 
gal on the part of the learned Assistant 
Sessions Judge to inflict a sentence of whip- 
ping on the accused in addition to the sen- 
tence of the imprisonment. He intended 
whipping to be the primary sentence, but 
that sentence has not so far been inflicted. 
The accused has suffered detention in the 
Reformatory School for about ten months 
and if I were to remit the sentence of 
imprisonment and to uphold the whipping, 
Imay not be in error legally, but the 
fact remains that the accused would for 
all practical purposes be receiving a double 
sentence, namely, imprisonment 1n addition 
to whipping. I have got to make allowance 
for this fact; nor can I reduce the sentence 
from four years tothe term already under- 
gone, because in that case my order would 
be illegal, inasmuch as the punishment 
suffered in the Reformatory School should 
not be less than four years. It was sub- 
mitted before me by Counsel for the appli- 
cant that I should act under the provisions 
of s. 31, Reformatory Schools Act. That 
section, however, would not be applicable 
because Ido not think, that the accused 
should receive a sentence of, four years 
rigorous imprisonment and itis cnly then 
that he could be sent tothe Reformatory 
School and itis subsequent to this that 
s. 31 comes into play. I propose to follow 
the procedure adopted by Stuart, J., in the 
Allahabad case mentioned above. I alter 
the sentence to one day’s simple imprison- 
ment and as that sentence has already been 
served, I direct that the applicant be released 
from custody. This should not be taken as 
a precedent, for ordinarily in a case like this 
the accused should be caned. I have had 
to adopt this course because the accused 
has already suffered detention for about 
ten months and I have to take that fact into 
consideration. 


D. Sentence altered, 


an 


RANGOON HIGH COURT 
Civil Revision No. 202 of 1934 
July 30, 1934 
MAOK NEY, J. 

R. M. M. A. CHETTYAR FiRM— APPLIOANT 

versus R 

PARTHI SATHIAH—ReEse0n DENT 

gl Procedure Code (Act V of 1908), 8. 11—Matter 
not directly and substantially in  tssue- -Finding 
given—-Decision, if operates as regards that matter 
as -res judicata—Subsequent suit where it is directly 


Nan d 
substantiaily in issue— Whether barred. | 
i instituted 2 suit against S together with M and 
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A for recovery ofmoney due on a promissory note 
executed by M and A but not by S, alleging that S, 
M and A were partners inabusiness and that S 
had given the other two authority to take loans on 
behalf of the business. The trial Court dismissed 
the suit against S while granting a decree against 
the other two. The Court also found that S, M and 
A were not partners though it was not necessary 
for decision of the case C then brought another 
suit against S alleging that he was the owner of the 
business and he had directed his representatives M 
and A to take loans on behalf ofthe business. This 
suit was dismissed on the ground of res judi- 
cata: 

Held, that as the question whether M and A were 
representatives of S was not directly and substan- 
tially in issue in the former suit, there was no bar 
by res judicata. Midnapore Zemindari Co, Ltd. v. 
Naresh Narayan Roy (1), referred to: 

Held, also that even if that question were sub- 
stantially in issue, the former suit could not operate 
as res judicata as the suit had to be dismissed 
against S on the finding that he was not the exe- 
cutant of the promissory note. 

C. R. against the decree of the Small 


Cause Court, Rangoon, dated May 2, 1934. 


Mr. E. Hay, for the Applicant. 

Mr. Bhogee Ram, for the Respondent. 

Judgment.—In Civil Regular Suit No. 
352! of 1932 ofthe Court of Small Causes, 
Rangoon, the present applicant, the 
R.M. M. A. Chettyar firm, sued the present 
respondent, JIparthi Sathiah, together 
with two others Iparthi Mahalachimi and 
Salla Sathiah, for recovery of a certain 
sum of money due ona promissory note 
which had been executed by the two latter 
parties, but not by Iparthi Sathiah. The 
plaintiff alleged that Iparthi Sathiah and 
the other two parties were partnersin an 
aerated water business, and that Iparthi 
had given them authority to take loans on 
behalf of the business. Iparthi Sathiah 
denied that he was a partner with the 
other two men, or that he had ever guaran- 
teed loans which should be made to 
them. He contended that he was not 
liable under the promissory note. The 
learned Judge of the Court of Small 
Causes remarked that the case involved 
pointsof law and fact. On the point of 
law he held that Iparthi Sathiah could 
not be liable under the promissory note 
as his name does not appear upon it. This 
finding alone was, of course, sufficient to 
justify the dismissal of the suit against 
defendant No. 1. The Court did so dis- 
miss the suit against defendant No. 1, 
Iparthi Sathiah, whilst granting a decree 
against the other two parties. However 
the learned Judge went on to deal with 
the facts of the case. He discussed the 
evidence as to whether defendant No. 1 
did guarantee loans which should be 
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made to the other two defendants and 
whether the business was run by the other 
two defendants on their own account or 
not. The learned Judge evidently accept- 
ed the defendants’ version of the facts, 
for he remarked that the evidence adduced 
sufficiently rebutted the allegations of the 
plaintiff. This case came before the High 
Oourt in revision but the application for 
revision was dismissed. 

The R. M. M. A. Chettyar firm has now 
in Civi] Regular Suit No. 7362 of 1933, in 
the Court of Small Causes, Rangoon, sued 
Iparthi Sathiah for payment of Rs. 765-13-0 
asmoney lent and advanced to him. The 
plaintiff alleges that the defendant-respon- 
dent, Iparthi Sathiah, was and still is the 
owner of the afore-mentioned aerated water 
business; that the defendant went away 
to India in June 1930; that at the time of 
his departure he directed his representa- 
tives, Iparthi Mahalachmi and Salla Sathia, 
to carry on the business and take loans 
from the plaintiff firm when required for 
the purpose of carrying on the business: 
and that the said Iparthi Mahalachmi and 
Salla Sathia did carry onthe business ac- 
cording tc these instructions and from time 
to. time received advances from the 
plaintiff firm for the purpose of the busi- 
ness, The sum which the plaintiff now 
sought to recover was the balance due of 
the moneys so lent. The plaintiff claimed 
that asthe moneys were utilised for the 
purpose of the defendant's business and 
the defendant has benefited thereby, he 
was liable to re-pay the same. The defen- 
dant raised the plea that the matter was 
res judicata. This plea was upheld by the 
learned Uhief Judge of the Court of 
Small Causes, who found that it had been 
held in Civil Regular Suit No. 3521 of 
1932 that the defendant’s representatives 
were running the business on their own 
account and risk, in the opinion of the 
learned Ohief Judge the finding was not 
outside the point raised by the plaintiff. 
Accordingly he dismissed the plaintiff's 
suit with costs. The R.M, M. A. Chettyar 
firm has now applied to this Court in 
revision on the ground presumably that 
the Court of Small Causes has failed to 
exercise the jurisdiction vested in it by 
law owing to wrongly deciding that the 
matter before it was res judicata. A 

In the earlier suit the matter at issue 
was the liability of the respondent, Iparthi 
Sathiah, on the promissory note. The 
plaintiff had to show either that Iparthi 
Sathiah had himself executed the pro- 
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missory nole, or that he was bound by the 
signatures of the two men who had 
actually executed it. The plaintiff had to 
prove that these two men had executed the 
promissory note as partners in the 
firm and on behalf of the firm, 
or as agentsof Iparthi Sathiah. This, it 
was clear,they had not done. They had 
signed the note merely in their own names. 
It was not for the Court to decide whe- 
ther these three men were partners, or 
two were agents for the third for such 
questions could not, on the facts of the 
case, arise. If,as a matter of fact, the 
Court did decide that the three men were 
not partners and that Iparthi Mahalachmi 
and Salla Sathiah were carrying on the 
business entirely on their own account, 
these were matters not directly and 
substantially in issue in the case and 
therefore, the decision of the Court could 
not operate as res judicata, in a subse- 
quent suit where such mattters actually 
were directly and substantially in issue. 
As amatter of fact, even if these matters 
were directly and substantially in issue 
in the former case, I do not think that 
the decision of the Court would operate 
as res judicata in the circumstances be- 
fore me. The suit had to be dismissed 
on the finding that neither did Iparthi 
Sathiah execute the promissory note ror 
did other two parties execute it in any 
other capacity than ‘their own private 
capacities. The plaintiff could not in 
any case succeed in his suit even if he 
had shown that the three men formed a 
firm or that the other two were agents of 
Iparthi Sathiah. 

In Midnapore Zemindari Co. Lid. v. 
Naresh Narayan Ray (1), the respondent 
had originally sued the appellants for pos- 
session of certain land. The trial Court had 
held that the suit was premature and that 
the appellants had in fact no occupancy 
right. Upon appeal to the High Court the 
appellants had filed a cross-objection to 
the finding thatthere was no occupancy 
right, but the High Court affirmed the 
decree on the ground that the suit was 
premature and upon the  cross-objection, 
affirmed the finding that there was no occu- 
pancy right. The respondent again filed a 
suit for possession, when it was open to him 
to do so, and obtained a decree. The plea 
of res judicata was raised by the respon- 
dent to prevent the appellants from averr- 
ing that they had an occupancy right. 


(1) 64 Ind. Oas. 231; AIR1922 PO 241; 481 A 
49; 48 O 460; 14 L W 265; 30 ML T 279 (P O). 
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Their Lordships of the Privy Council re- 
marked that they did not consider that the 
previous decisions would found an actual 
plea of res judicata for the defendants- 
appellants having succeeded on the other 
plea, namely, that the suit was premature, 
had no occasionto go further as to the 
finding against them. A similar reasoning 
would apply in the present case. However, 
as I have already remarked, in my opinion 
the matter now before the Court was not 
directly and substantially in issue onthe 
previous occasion, so that in no casecould 
the plea of res judicata be raised. This 
application is, ‘therefore, allowed. The 
order of the Court of Small Causes, Ran- 
goon, dismissing the suit is set aside and 
the Court will proceed totry the suit ac- 
cording to law. The costs of this applica- 
tion shall follow the final decision of the 
suit. 
N. Application allowed. 





OUDH CHIEF COURT 
First Civil Appeal No. 32 of 1932 
October 24, 1934 
NANAVUTTY AND THOMAS, JJ. 
Musammat GAURA DEI—Derenpanr 
—APPELLANT 
versus 


Raja MOHAMMAD YASIN ALI KHAN 
— PLAINTIFF AND OTHERS—RESPONDENTS 
- Civil Procedure Code (Act V of 1908), Sch. IIT 
para, 11, s. 11—Execution proceedings pending before 
Collector—Absence of written permission to transfer 
— Judgment-debtor,if competent to transfer—Mort- 
gage, if void ab initio—Hvidence Act (I of 1872), 
s. 115—Estoppel—Nature of representation necessary 
for estoppel to operate—Party, if can raise against 
himself estoppel so as to create a state of things 
which he is under legal disability from creating— 
“ The same title “in 3, 11, meaning of—Sale—Title 
under sale deed recognised by defendant—Plaint- 
iff, if bound to prove consideration. 

Where execution proceedings are pending before 
the Oollector who is ina position to exercise powers 
under ss, 322 to 325, old Civil Procedure Code, and 
no written permission is obtained from him, the 
judgment-debtor is incompetent to mortgage his 
property under s. 325-A, old Civil Procedure Code, 
i. e., Sch. III, para. 11, Oivil Procedure Code, When 
a mortgage is executed without such consent, 
the deed is void ab initio. Gauri Shankar Bal- 
mukand v. Chinumaya (1), relied on, Magniram 
Vithuram Marwadi v, Bakubai Rakhma Lohar (2), 
held overruled. [p. 590, col. 1.] 

In order to found an estoppel, the representation 
must be in respect of anexisting thing and must 
be clear and unambiguous. Where it is not shown 
that any representation was made by the plaintiff 
that notwithstanding the absence of any written 
permission of the Deputy Commissioner sanctioning 
a mortgage deed, that mortgage would be deemed 
by him to be binding upon himself, no estoppel can 
be pleaded against him. (p.991, col. 2.] 
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A party cannot by representation any more than 

by other means raise against himself an estoppel so 
as to create a state of things, which he is under a 
legal disability from creating. [p 592, col. 1.) 
: The phrase “matter directly and substantially in 
issue ”, which occurs ins. 11 of the Code of Civil 
Procedure must mean, according to Expl. HI ap- 
pended to the said section, that the matter above 
referred to must in the former suit have been alleg- 
ed by one party and either denied or admitted 
expressly or impliedly by the other 

The expression “the same title” in respect of the 
third condition of res judicata laid down in s. 1), 
Civil Procedure Code, means ‘the same capacity.” 
A verdict againat a man suing in one capacity will 
note estop him when he sues in another distinct capa- 
city, and in fact is a different person in law. 
Jagannadham v. Venkata Subba Rao (7), referred 
to, 

[Case-law and authorities on Estoppel and Res 
Judicata discussed. 

When the title of the plaintiff under certain sale 
deeds is recognized by the defendant, the plaintiff is 
not bound to prove the consideration for them. 

F. ©. A. against the order of the Addi- 
tional Subordinate Judge of Sultanpur, 
dated March 31, 1932. 

Messrs, P. L. Banerji, S. C. Das, Mahendra 
Deo -Verma and Rama Shankar, for the 
Appellant. 

Messrs. M. Wasim, Ali Mohammad, Ali 
Hasan, G. Imam, Bhagwati Nath and 
Ganpat Sahai, for the Respondents. 


dudgment.—This is a defendant's appeal 
against a judgment and decree of the Court 
of the Additional Subordinate Judge of 
Sultanpur, decreeing the plaintiff's suit with 
costs. 

The plaintiff Babu Yasin Ali Khan, 
talugdar of Deogaon, in the District of 
Fyzabad, cameinto Court on the allegations 
that Babu Ali Bahadur Khan, original 
defendant No. 2, was the sole owner of 
villages Singhnamau and Kachnau in 
Tahsil Musafirkhana in the District of 
Sultanpur, that Babu Azam Ali Khan, 
taluqdar of Deogaon, obtained a decree for 
sale of both these villages against Babu 
Ali Bahadur Khan on January 31, 1896, 
from the Court of the Subordinate Judge of 
Sultanpur and that decree was made abso- 
lute on October 10, 1896, that at first 
village Singhnamau was put to sale and 
purchased by the decree-holder Babu Azam 
Ali Khan on November 12, 1898, that 
Rs. 33,427-4-0 still remained outstanding 
out of the decretal amount and the execu- 
tion of decree proceedings were again 
transferred to the Court of the Deputy Oom- 
missioner of Sultanpur to arrange for the 
realisation of the unsatisfied decretal 
amount, that the Deputy Commissioner of 
Sultanpur as Collector of the District took 
up proceedings under s. 321, of the old 
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Code of Civil Procedure and issued notice 
to all the creditors of Babu Ali Bahadur 
Khan under s. 322-A of the old Oode of 
Civil Procedure, which corresponds to 
para. 3 of Sch. III, of the present Code, 
that on August 12, 1899, with the previous 
sanction of the Local Government the 
Deputy Commissioner of Sultanpur leased 
the entire village of Kachnau for 20 years 
to Sarabdaun Singh, the father of Bishesh- 
war Singh, the husband of defendant-No. 1 
Musammat Gaura Dei, with the exception 
of a few plots entered in list A attached to 
the plaint, that the lease and kabuliyat 
were executed on September 15, 1899, and 
thus Sarahdaun Singh, and after him his 
son Bisheshwar Singh, remained in posses- 
sion of village Kachnau as thekadar or 
lessee up to June 1, 1919, that Sarabdaun 
Singh, died in 1901 and his son Bisheshwar 
Singh in 1928, and the latter’s widow 
Musammat Gaura Dei, defendant No. 1, is 
now his heir, that on May 25, 1927, a sale 
deed was executed by the Subordinate 
Judge of Sultanpur on behalf of Babu Ali 
Bahadur in favour of Babu Yasin Ali Khan 
in suit No. 63 of 1919, in respect of a seven 
annas share in village Kachnau, that on 
the same date another sale-deed in respect 
of atwo annas share in the said village 
was also executed by the Subordinate 
Judge of Sultanpur in favour of Babu 
Yasin Ali Khan in connection with the 
same suit (No. 63 of 1919 In re Babu Yasin 
Ali Khan v. Babu Ali Bahadur Khan), that 
on March 7, 1929, Babu Ali Bahadur Khan 
executed a sale deed in favour of the plaint- 
iff in respect of a five annas share in 
village Kachnau and thus the plaintiff 
became owner of a fourteen annas share in 
village Kathnau, that the plaintiff under 
a compromise decree dated June 23, 1915, 
became owner of a one anna share in 
village Kachnau and Bisheshwar Singh, of 
the remaining one anna share, that, in all, 
the plaintiff is the owner of a fifteen annas 
share in village Kachnau but there is no 
dispute between the parties as regards the 
one anna share decreed to the plaintiff in 
terms of the compromise decree of June 23, 
1915, that Bisheshwar Singh, the son of 
Sarabdanu Singh, remained in possession 
of the fourteen annas share in village 
Kachnau in addition to being in possession 
of his own one anna share under the com- 
promise decree of 1915 even after the 
expiry of his lease of 1899, which termi- 
nated on June 1, 1919, that Bisheshwar 
Singh, based his title and possession in 
respect of the fourteen annas share in the 
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village on the mortgage deed (Ex. A-1) for 
Rs. 40,000, executed on May 16, 1899, and 
on deeds of further charge, Ex. A-? for 
Rs. 2,500, executed on August 9, 1899, 
Ex, A-3 for Rs. 600, executed on the same date 
and Ex. A-4 for Rs. 2,193-12-0 executed on 
January 16, 1904, that the genuineness and 
validity of these deeds is not admitted by 
the plaintiff as these deeds were executed 
without the written permission of the Deputy 
Commissioner of Sultanpur while execution 
proceedings were pending in his Court, 
that under s. 325-A of the old Code of 
Civil Procedure corresponding to para. 1}, 
of Sch. IIL, of the new Code the judgment- 
debtor Babu Ali Bahadur Khan was incom- 
petent to mortgage, charge, lease or alienate 
his property except with the written permis- 
sion of the Deputy Commissioner of Sultan- 
pur, that no such written permission was 
given to Babu Ali Bahadur Khan, that 
notwithstanding the invalidity of these 
deeds Bisheshwar Singh, continued to 
remain in possession, and as there was a 
danger of a breach of the peace proceedings 
under s. 145, of the Code of .Criminal Pro- 
cedure were taken by the Deputy Magis- 
trate and a Receiver was appointed on 
September 30, 1928, and the parties were 
directed to get their rights established in 
the Civil Court, that, therefore, the plaintiff 
has filed the present suit fora declaration 
to the effect that the defendant No. 1, 
Musammat Gaura Dei has got no right 
under the mortgage deeds mentioned above 
and that they are null and void and not 
binding on the plaintiff and that the plaint- 
iff is the owner of the entire fourteen annas 
share excluding the plots entered in list A 
attached to the plaint in addition to the 
one anna share obtained by him under tha 
compromise decree of 1915. The plaintiff 
has also asked for a decree for possession 
over the said fourteen annas share by 
removal of the possession of the Receiver, 
who had been appointed by the district 
authorities to take over possession of the 
village. 

Babu Ali Bahadur Khan, original 
defendant No. 2, admitted the plaintiff's 
claim and prayed thathe may be exempted 
from paying costs to the plaintiff. Defend- 
ant No. 1 Musammat Gaura Dei was the 
sole contesting defendant. The pleas 
taken up by her gave rise to the following 
issues which were framed by the learned 
Additional Subordinate Judge of Sultan- 
pur. 

1. (a) Is the sale deed, dated March 7, 
1929, (Ex. 32) set up by the plaintiff 
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genuine, and if so, is it binding on the 
defendant No. 1? ; h 

(b) If the above-mentioned sale deed is 
not binding on the defendant No. 1 what 
is the effect thereof? 

2. Are the deeds of mortgage and further 
charge Exs. A-1, A-2, A-3, and A-4 put for- 
ward by the defendant No. 1 genuine and 
for consideration and valid? 

3. Were the above-mentioned deeds 
obtained by undue influence and if so, 
what is the effect thereof ? 

4. Is the plaintiff estopped from chal- 
lenging the genuineness and validity of the 
deeds of mortgage and further charge set 
up by the defendant No. 1? 

5. What is the effect of the plaintiff's 
minority on the compromise decree dated 
June 23, 1915 (Ex. A-24at page 220.)? 

6. Is the suit barred by time? 

7. Is the plaintiff entitled to possession, 
and if so, on payment of what sum, if 


any. 

8. Isthe plaintiff estopped by acquies- 
cence from bringing this suit? 

9. Isthe plaintiff bound by the mortgage- 
deed in suit (Ex. A-l1) by reason of the 
doctrine of part performance as alleg- 
ed? 

The finding of the learned Additional 
Subordinate Judge of Sultanpur on Issue 
No. l(a) is that the sale-deed of March 7, 
1929, (Hx. 32) is genuine but that it is 
not binding on defendant No.1 Musammat 
Gaura Dei, so long as her money decree 
is not satisfied. Tnis finding is accepted 
before us by the learned Counsel of both 
parties and there is no longer any dispute 
about it now, 

The finding of the trial Court on Issue 
No. 2 is that the deeds of mortgage and 
of further charge set up by Musammat 
Gaura Dei, defendant No. 1, are genuine, 
but that they are invalid and void ab 
initio by reason of the fact that no written 
permission of the Deputy Commissioner 
of Sultanpur was taken by Babu Ali 
Bahadur Khan before entering into these 
transactions at the time when the execu- 
tion proceedings were pending in that 
officer’s Court and while the powers con- 
ferred on that officer by the Third Schedule 
of the Code of Civil Procedure were in 
force, This finding is strenuously disputed 
before us. f 

As regards the question included in Issue 
No. 2.as to whether these deeds of mort- 
gage and of further charge (Exs. A-] to A-4) 
were for consideration, the learned Counsel 
of both parties at the time of arguments 
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before us requested us not to give any 
finding on this portion of Issue No. 2, 
because the question as to whether these 
deeds Jixs. A-l to A-4 were or were not 
for consideration did not really arise in 
the present suit. Accordingly, as desired 
by both parties, we shall refrain from 
deciding whether these deeds (Exs. A-1, A-2, 
A-3 and A-4) are for 'Zconsideration or 


not. 

The finding on Issue No.3 is that these 
deeds Exs. A-1 to A-4 were not obtained by 
undue influence. This finding of the trial 
Court is also not challenged before us in 
appeal. 

Issues Nos. 4 and 8 have been decided 
against the defendant No. 1 Musammat 
Gaura Dei, and the findings on these issues 
have been vehemently attacked before us 
by the learned Counsel for the defendant- 
appellant. The finding on Issue No. 5 
is against the plaintiff, and that finding 
has been accepted by the learned Counsel 
for the plaintiff-respond ent. 

The plea of limitation embodied in 
Issue No.6 has been decided in favour 
of the plaintiff and the defendant-appel- 
lant has not challenged that finding in 
appeal before us. 

The finding on Issue No. 7 has also 
not been challenged before us by the 
learned Counsel for the defendant-appel- 
lant, although a plea has been taken in 
respect thereof in the memoradum of 
ap; eal, 

The finding on Issue No. 9 is against 
the defendant-appellant but it has not 
been seriously challenged before us in 
appeal. 

The first question for determination in 
this appeal is whether Babu Ali Bahadur 
Khan bad obtained as a matter of fact 
the written permission of the Deputy 
Commissioner of Sultanpur for executing 
the mortgage deed (Ex. A-1) and the three 
deeds of further charge, Exs. A-2, A-3 and 
A-4. The defendant-appellant has adduced 
no documentary evidence to prove that 
the vritten permission of the Deputy 
Commissioner of Sultanpur had been 
secured either by the father-in-law Babu 
Sarabdaun Singh or by Babu Ali Bahadur 
Khan. She has examined D. W. No. 2, 
Maheshar Singh, who was formerly in the 
service of Babu Ali Bahabur Khan and 
is also a dismissed servant ofthe plaintiff. 
This witness has deposed that the permis- 
sion of the Deputy Commissioner of 
Sultanpur had been obtained for the 
execution of the mortgage-deed (Ex. A-1). 
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He has “also deposed that the written 
permission of the Deputy Commissioner 
had been obtained for the execution of the 
deeds of further charge, Exs. A-2 and A-3. 
The evidence of this witness has been 
rejected by the learned trial Judge, and 
after scrutinising it carefully we too have 
come to the same conclusion that it is 
utterly unreliable and unworthy of belief. 
He is careful not to say who actually 
applied for the written permission of the 
Deputy Commissioner to enter into these 
transactions, evidenced by Exs. A-1 to A-4. 
He has also not explained why if the 
Deputy Commissioner of Sultanpur himself 
suggested to Babu Sarabdaun Singh to 
get a deed of further charge from Babu 
Ali Bahadur that officers written per- 
mission was ostentatiously asked for. 
Defendant No. 2 Ali Bahadur Khan was 
alive when the case was being tried in the 
lower Court, yet he has not been examined to 
prove this alleged fact of the grant of. 
the written permission to him by the 
Deputy Commissioner of Sultanpur to 
mortgage the village to Babu Sarabdaun 
Singh. : 

Reliance is placed upon a sentence in 
the letter of the Deputy Commissioner of 
Sultanpur, No. 2576 /XIII-46-14 of July 28, 
1899, to the address of the Commissioner 
of Fyzabad (Ex. A-7 at page 111) which 
runs as follows :— 

“I doubt whether Sarabdaun Singh will be able 
to get enough profits out of the village in 20 years 
to pay off the debts, but I believe there is a 
private understanding that if he does not he will 
retain the village after the period of 20 years is 
completed, If, however, the arrangement (that is 


to say, the lease) does break down, sale can 
immediately take place”. 


The Deputy Commissioner of Sultanpur 
at that time was Mr. T. A. H. Way, 
I. C. S., and he certainly would not have 
written to his official supericr that “I 
believe there is a private understanding”, if 
asa matter of fact he had given any written 
permission to the judgment-debtor as 
required by s. 325-A of the old Code of 
Civil Procedure. If such a written permis- 
sion as required by s. 325-A of the old 
Code of Civil Procedure (corresponding to 
para. iL of Sch. III of the present Code) 
had in fact been granted by Mr. Way, he ` 
would certainly have mentioned that fact 
to his official superior, seeing that he was 
referring to the mortgage transaction in 
question (Ex. A-L) as a “private understand- 
ing” between Babu Ali Bahadur Khan and 
Sarabdaun Singh. A half-hearted and 
futile attempt has been made on behalf of 
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the defendant-appellant to show that the 
written permission of the Deputy Commis- 
sioner of Sultanpur to execute the mort- 
gage deed (Hx. A-1) had been obtained by 
Babu Ali Bahadur but that no copy of the 
written permission could now be obtained 
as the filehad been weeded out. In this 
connection reliance is placed upon Ex. A-118 
at p. 309 of part 3 of the paper book, 
which shows that the file containing the 


letters under reference had been weeded’ 


out. Now this Ex. A-118 betrays a curious 
state of things. It shows thatan applica- 
tion for copy presumably on behalf of the 
defendant-appellant was made to the 
Munsarim of the Commissioner of Fyzabad 
for a copy of G. O. No. 2784-I-733-8-6 of 
August 12, 1899. Copy of this Government 
order was already in the possession of the 
plaintiff and had been filed by him in the 
present suit and apparently there was no 
point in the defendant-appellant trying to 
secure a copy of the same Government 
order. A copy of the letter of the Deputy 
Commissioner of Sultanpur of July 27-28, 
1899, was also applied for presumably on 
behalf of the defendant-appellant. A copy 
of this letter was already in the possession 
of the defendant-appellant and has been 
filed by herin this case. It is Ex. A-7 at 
page 110 of part 3 of the paper book. It is not 
understood why a copy of this letter of the 
Deputy Commissioner of Sultanpur to 
the Commissioner of Fyzabad was 
applied for, when a copy was already in 
her possession. It is significant to note that 
no copy of the written permission of the 
Deputy Commissioner of Sultanpur said to 
have been granted to Babu Ali Bahadur 
Khan or to Babu Sarabdaun Singh is 
applied for. Copies of official correspond- 
ence are as a rule never granted except for 
very special reasons and naturally all 
official correspondence being as a rule of 
an ephemeral nature and of fleeting 
interest is weeded out after the lapse of 
the prescribed period for ils retention. 
Exhibit A-118 does not in any way help to 
prove the contention of the defendant- 
appellant that any such written permission 
as urged on behalf of the appellant was 
granted to Babu Ali Bahadur. From the 
point of view of Sarabdaun Singh and of 
the defendant-appellant it was more 
important to preserve a copy of this alleged 
written permission than to preserve a copy 
of the Deputy Commissioner's letter Ex, A-7 
to the Commissioner. There is no docu- 
mentary evidence on the record from which 
the grant of any such written permission 
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of the Deputy Commissioner of Sultan- 
pur can be legitimately drawn, and the 
oral evidence of D. W. No. 2, Maheshar 
Singh, a dismissed servant of the plaintiff 
talugqdar of Deogaon, is in our opinion 
utterly falss on this point. In his petition 
to His Honour the Lieutenant Governor of 
the North West Provinces and Oudh 
(Ex. A-8 at p. 172 of part 3 of the printed 
paper book) Babu Ali Bahadur Khan never 
said a word about his having secured the 
written permission of the Deputy Commis- 
sioner of Saltanpur for entering into this 
transaction. The lease (Ex, 15 at p, 114 
and the kabulryat (Ex. 16 at p. 122 
were both executed on September 15, 
1899, and the mortgage-deed (Ex. A-1) 
was executed on May 16, 1899, four 
months before the lease and the kabuliyat 
were executed. Defendant Witness No. 2, 
Maheshar Singh has deposed on this point 


„that he could not say how many days 


before the execution of the mortgage deed 
the application for permission to effect the 
mortgage-deed had been made but that the 
mortgage transaction was settled the very 
day on which the thekanama was executed 
and that the mortgage-deed was also 
executed on the same day. In view of the 
fact that the mortgage-deed was executed 
on May 16, 1399, and the lease and the 
kabuliyat on September 15, 1899, this evi 
dence of D. W. No. 2 Maheshar Singh, is 
palpably and absurdly false and furnishes 
indirect proof of the fact that no written 
permission was actually secured. If it had 
been granted the Deputy Commissioner 
would have been the first to inform the 
Commissioner of that fact instead of merely 
hinting that there was some sort of a 
private understanding between the lessee 
Sarabdaun Singh and the judgment-debtor 
Babu Ali Bahadur Khan that the former 
was to remain in possession even after the 
expiry of his lease. If any such written 
permission as now alleged had been granted 
that fact would have been naturally men- 
tioned in the forefront of the mortgage-deed, 
Ex. A-l, and the deeds of further charge 
Exs. A-2, A-3 and A-4, since that written 
permission would be deemed to be the 
essential pre-requisite to the validity of 
these transactions in accordance with the 
provisions of s. 325-A of the old Code of 
Civil Procedure. For the reasons given 
above we hold in agreement with the 
finding of the trial Judge that the 
defendant-appellant has failed to prove 
that as a matter of fact the Deputy Com- 
missioner of Sultanpur had given any 
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written permission to the judgment-debtor 
Babu Ali Bahadur Khan to mortgage his 
property while execution proceedings in 
respect of village Kachnau were pending 
in the Revenue Court of the Collector of 
the district. 

Since no such written permission was in 
fact obtained from the Deputy Commis- 
sioner of Sultanpur, the judgment debtor 
Babu Ali Bahadur Khan was incompetent 
to mortgage his property to Babu 
Sarabdaun Singh under the provisions of 
s. 325-A of the old Code of Civil Procedure 
corresponding to para. 11 of Sch. IJI of the 
present Code. The decision of their Lord- 
ships of the Privy Council in Gauri Shankar 
Balmukund v.Chinumaya (1) delivered in 
1918 is conclusive on this point. In this 
case it was held that when the execution of a 
decree ordering the sale of immovable 
property had been transferred to the 
Collector under s. 320 of the Code of Civil 
Procedure of 1882, the effect of s. 325-A of 
the old Code was that a mortgage of the 
property, or any part of it, made by the 
judgment-debtor while the Collector was in 
a position to exercise the powers given to 
him by ss. 322 to 325 of the said Code, was 
absolutely void and not merely voidable as 
against the Collector and those claiming 
under him. The decision in Magniram 
Vithuram Marwadi v. Bakubai Rakhma 
‘Lohar (2) was disapproved and overruled. 
Their Lordships in delivering their judg- 
ment in this case made the following 
observations: — 

“In short, the sole point in this appeal is whether 
a declaration by statute that a judgment-debtor shall 
be incompetent to morgage his property is or is not 
to be read in the exact and plain sense which the 
wordsimply. Itis not necessary to go into reasons 
for the statute, but if reasons were to be implied, it 
is manifest that a confusion of title of a some- 
what extraordinary kind would arise if it 
was held that it was competent on the one 
hand for the judgment-debtor to mortgage the 
residuary interest, so to speak, leaving, on the 
other hand, uncontrolled and unimpaired during 
the same time all those acts of administration 
by a Collector, which it is admittedin argument 
would be perfectly competent. The confusion 
resulting from such a situation is not hard to 
figure.” 

It is admitted before us that the deeds of 
mortgage and of further charge Exs. A-1 
to 4-A were executed while the Deputy Com- 
missioner of Sultanpur wasin a position to 
exercise the powers given to him by 


(1) 48 Ind Cas. 312; 451 A219; 14 NUR 181; 
35 ML J 733; 16 ALJ 993; 25M L T 64; 23 OW 
N 350; 29 O L'J 201;1 UPL R (P 0) 14; 21 Bom. L 
R5419 L W 327 (P'O. 

- (2) 16 Ind. Cas. 570; 36 B 510; 14 Bom, L R 
598. 
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dure of 1862. It follows, therefore, that the 
deeds Exs. A-1, A-2, A-3 and A-4, upon 
whichthe defendant-appellant relies are 
void ab initio. We, therefore, in agreement 
with the finding of the learned Additional 
Subordinate Judge on Issue No. 2, hold that 
the deeds of mortgage and of further 
charge were invalid and void ab initio as 
Babu Ali Bahadur Khan was incompetent 
to execute them withont the written per- 
mission of the Deputy Commissioner of 
Sultanpur, as required by s. 325-A of the old 
Code of Civil Procedure corresponding to 
para. 11 of Sch. III of the new Code. 

Tt is, however. contended on behalf of the 
defendant-appellant that the plaintiff was 
estopped frem challenging the validity of 
these deeds of mortgage and of further 
charge, Exs. A-1 to A-4, inasmuch as he . 
had recognised the title of Bisheshwar 
Singh to retain possession of village 
Kachnau under the mortgage deed 
(Ex. A-1) and the deeds of further charge 
(Exs. A-2 to A-4) inthe compromise decree 
of 1915 passed by the late Court of the 
Judicial Commissioner of Oudh on June 23, 
1915. (Exhibit A-24 at page 220 of part 3 
of the paper book). It has been contend- 
ed on behalf of the defendant-appellant 
that this decree of the Judicial Commis- 
sioner's Court (Ex. A-24) recognises that 
Babu Ali Bahadur Khan was competent to 
execute the mortgage deed (Ex. A-1) and 
deeds of further charge (Exs. A-2 to A-4) 
and that evenif those deeds were void 
transactions at the outset, since the decree 
(Ex A-24) recognises them as valid and 
binding on the parties to the decree, it 
is too latenow for the plaintiff talugdar 
of Deogaon to question these transactions. 
In this connection reliance is placed upon 
Chhaganlal Kishordas v. Bai Harkha (3) 
in which it was held that a plea of estop- 
pelby res judicata could prevail even 
where the result of giving effect to it would 
be to sanction what was illegal in the 


sense of being prohibited by statute. 
Reliance isalso placed upon 2 certain 
dictum of their Lordships of the Privy 


Council in Great North West Central Raile 
way v. Charlebois (4). In our opinion the 
observations of their Lordships of the 
Privy Council in the case last cited do not 
really support the case of the defendant- 
appellant. In fact at one place their Lord- 
ships make the following pronounce. 


(3) 2 Ind. Oas. 530; 33 B 479; 11 Bom. L R ?45. 
(4) (1899) A O 114 at p.121; 68 LJP 025; 79 LT 
35. ne i . 
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ment:— 

“And as thecontract on the face of it is quite 
regular, and its infirmity depends on extraneous 
facts which nobody disclosed, there was no reason 
whatever why the Court should not decree that 
which the parties asked it to decree. Such a 
judgment cannot. beof more validity than the 
invalid contract on which it was founded.”......... 
“Their Lordships think that the contract and the 
judgment should be set aside, and that there should 
be aninquiry asto how much is due to Charle- 
bois overand above the £ 50,000 which was paid 
to him on September 16, 1889”. 

In Halsbury’s Laws of England, 2nd 
Edition, Volume 13, para. 455 at page 402 
the following statement of the law on the 
subject is to be found: - 

“The doctrine of estoppel cannot be invoked to 
render valida transaction which the Legislature 
has on grounds of general public policy enacted 
shall be invalid and in support of this proposition the 
dictum of Lord Shaw of Dunfermline in Bradshaw 
v, McMullan (5) is cited, It is as follows:— 

“I donot see my way to sanction the application 
of this specific plea of res judicata or the more 
general plea of estoppel, to any transaction which 
isin plain defiance of statutory injunction,” 


The very case relied upon by the learned 
Counsel for the defendant-appellant, 
namely, Great North West Central Railway 
v. Charlebois (4) has been held to be an 
authority forthe proposition that a judg- 
ment hy consent cannot give validity to 
the contract of a corporation which is 
ultra vires where its legality has not been 
in dispute and itsinfirmity depends upon 
facts which have not been disclosed. In the 
present case too the validity of the deeds 
of mortgage and of further charge (Exs. ‘A-1 
to A-4) was not in dispute in the suit 
which resulted in the compromise decree 
(Ex, A-24 of June 23,1915, at page 220 
of part 3) and its infirmity had not oniy 
not been disclosed in that litigation but 
was not even present in the minds of the 
parties at the time when the compromise 
was entered into, which resulted in the 
decree (Ex. A-24). Both parties to the 
suit, namely Babu Yasin Ali Khan and 
Babu Bisheshwar Singh were under the 
impression that the mortgage deed (Ex. A-1) 
and the deeds of further charge (Exs. A-2 
to A-4) were valid transactions. Up to that 
time neither party apparently knew of the 
decision of their Lordships of the Privy 
Councilin Gauri Shankar Balmukand v. 
Chinumaya (1) which had overruled’ the 
view of the Bombay High Court in Magni- 
ram Vithuram Marwadi v. Bakubai Rakh- 
ma Lohar (2). 

The learned Counsel for the defendant- 
appellant has argued with great force and 
eloquence that Bisheshwar Singh had 


(5) (1920 2 Ir, R 412, Š 
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altered his position -to his detriment by 
giving up aone anna share out of the two 
annas share which had been decreed to him 
in his pre-emption suit by the trial Court 
and he had done so because the talugdar 


‘of Deegaon had recognised his right to 


remain in mortgagee possession of village 
Kachnau after the expiry of his lease of that 
village. Thatis, no doubt, true and had 
these deeds (Exs. A-1 to A-4) been valid 
transactions, the plaintiff in the present 
suit would have found it difficult to wriggle 
out of the compromise decree (Ex. A-24). 
As itis we are clearly of opinion that the 
plaintiff is not stopped from challenging 
the validity’ of all these transactions 
(Exs. A-l to A-4). ; 

Estoppel has been defined in s, 119 of 
the Indian Evidence Act, as follows:— 

“When one person has, by his declaration, act or 
omission, intentionally caused or permitted another 
person to believe a thing to betrue and to act 
upon such belief, neither he nor his representative 
shall be allowed, in any suit, or proceeding 
between himself and such person or his repre- 
sentative, to deny the truth of that thing.” 

In order to found an estoppel, the repre- 
sentation must be in respect of an existing 
thing and must be clear and unambiguous, 
In the present case it has uot been shown 
to us on. behalf of the defendant-appellant 
that any representation was made by the 
taluqdar of Deogaon that notwithstanding 
the absence of any written permission of 
the Deputy Commissioner of Sultanpur 
sanctioning the mortgage deed (Ex. A-1) 
executed by Babu Ali Bahadur Khan, that 
mortgage would be deemed by him to be 
binding upon himself. Had he made such 
a representation to Bisheshwar Singh, then 
perhaps something could be urged on be- 
half of the defendant-appellant in the 
present appeal. In the absence of any such 
representation we fail to understand how any 
estoppel can be pleaded against the plain- 
tiff talugdar of Deogaon. 

In Halsbury’s Laws of England, Vol. 13, 
second edition p. 400, para. 452 runs 4s 
follows:— 

“Where one has either by words or conduct made 
to another a representation of fact, either with 
knowledge of its falsehood or with the intention that 
it should be acted upon, or has so conducted himself 
that another would, asa reasonable man, understand 
tbat a certain representation of fact was intended to 
be acted on, and that other has acted on such re- 
presentation and thereby altered his position to 
his prejudice, an estoppel arises against the party 
who made the representation, and he is not allowed 


to aver that the fact is otherwise than he represented 
it to be” 


Now applying this proposition io the 
facts of the present case we find that no 
representation on behalf of the talukdar 
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of Deogaon was made to Bisheshwar Singh 
that the mortgage deed and deeds of fur- 
ther charge executedin his favour by 
Babu Ali Bahadur were valid in law 
inspite of the Collector not having given 
his written permission authorising the 
judgment-debtor Babu Ali Bahadur to 
mortgage village Kachnan to Babu Sarab- 
daun Singh and it was not because of any 
such representation that Bisheshwar Singh 
altered his position to his detriment and 
gave up one anna of the share decreed 
to him by the trial Court. The mortgage 
deed (Ex. A-1) and the deeds of further 
charge (Exs. A-2 to A-4) were not in dispute 
in the litigation of 1915 and the only 
reason why they were mentioned in the 
compromise is that Bisheshwar Singh 
thought that he would take the opportuni- 
ty of this compromise to have his rights 
under the mortgage deed and deeds of 
further charge (Exs. A-? to A-4) recognised 
by the talukdar of Deogaon, so as to streng- 
then his position as a mortgagee of village 
Kachnau, but he, like the talukdar of 
Deogaon, never realised at that time and 
never knew thatthese deeds were invalid 
in law: had he known that fact he would 
have tried to make the talukdar of 
Deogaon admit their validity also, inspite 
of the rule of law that the doctrine of 
estoppel cannot beinvoked to render valid 
a transaction, which the legislature has, 
on grounds of general public policy, enacted 
shall be invalid. A party cannot by re- 
presentation any more than by other 
meansraise against himself an estoppel so 
asto create a state of things which he is 
under a legal disability from creating. 
Now in the circumstances of the present 
case was there any duty to speak laid 
upon the talukdar of Deogaon to point out 
to Bisheshwar Singh that the mortgage 
deed (Ex. A-1) and the deeds of further 
charge (Exs. A-» to A-4) were invalid 
because of the want of the written per- 
mission of the Deputy Commissioner of Sul- 
tanpur to sanction these transactions under 
s. 325-A of the old Code of Civil Procedure. 
Both parties to the compromise decree 
(Ex. A-24 at p. 220 of part 3 of the paper 
book) were in fact ignorant of thelaw on 
the subject, and in this state of things there 
was really no representation made by or 
on behalf of the talukdar of Deogaon and 
no estoppel can be legitimately pleaded 
against him. 


In Halsbury’s Laws of England, second 
edition, Vol. 13, p. 505 in para. 5/2 occurs 


GAURA DEI V. MOHAMMAD YASIN ALI KHAN 


153 10 


the following statement of the law:— 

“But when alease is void by statute a person 
entering under such a lease enters without any title 
whatever and there is nothing by way of estoppel to 
prevent the full operation of the Statute of Limitations 
inhis favour," 

Similarly when a mortgage is void by 
statute (viz., the Code of Civil Procedure) 
there is nothing by way of estoppel to 
prevent the plaintiff talukdar of Deogaon 
from asserting and proving that fact. 

It has been further contended on behalf 
of the appellant that even if the compro- 
mise decree (Ex. A-24 at p. 220) did not 
create an estoppel it operates as res judicata 
and whether that decision is right or wrong 
it is binding upon the plaintiff talukdar of 
Deogaon. We find ourselves unable to 
accept this contention also. The subject 
matter of the former suit, which ended in 
the compromise decree of June 23, 1915, 
(Ex. A-24) was two annas share in village 
Kachuau. The subject-matter of the 
present suit isa fourteen annas share in 
village Kachnau excluding thetwo annas 
share in respect of which the rights of the 
parties had been finally decided by the 
compromise decree of June 23,1915. There- 
fore, the matter directly and substantially in 
issue in the former suit was not the matter 
directly and substantially in issue in the 
present case. The mortgagee rights of 
Bisheshwar Singh were neverin dispute 
inthe pre-emption suit brought by him in 
1914 to pre-empt atwo annas share sold 
by Ali Bahadur Khan to one, who was not 
a co-sharer in the village. Inthe compro- 
mise (Ex. A-23 at p. 214 of part 3 of the 
paper book) entered into by Babu Bishesh- 
war Singh and Babu Rasin Ali Khan, ihe 
plaintiff in order to get his mortgagee 
rights recognised by Babu Yasin Ali Khan 
deliberatly got these deed (Exs. A-1 to A-4) 
mentioned inthe compromise decree, and 
all that Babu Yasin Ali Khan stated in the 
compromise was that Babu Bisheshwar 
Singh would be entitled to remain in 
possession of village Kachnau on the basis 
of his mortgage deed after the expiry of 
hislease. Babu Yasin Ali Khan did not 
purport to validate atransanction which 
underthe provisions of s. 325-A of the old 
Code of Civil Procedure was invalid and 
void ab initio. Evenif it be heldfor the 
sake of argument that though the mortgagee 
rights of Babu Bisheshwar Singh did not 
form the subject-matter of the compromise 
(Ex. A-23 at p. 214), yet the recognition 
of these rights by Babu Yasin Ali Khan 
wasa factor in inducing Babu Bisheshwar 
Singh to give up his one anna sharein 
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village Kachnau to the talukdar of Deogaon 
nevertheless the fact remains that the 
phrase “matter directly and substantially 
in issue,” which occurs in s. 11 of the Code 
of Civil Procedure must mean, according to 
Expl. IH appended to the said section, 
that the matter above referred to must in 
the former suit have heen alleged by one 
party and either denied or admitted 
expressly or impliedly by the other. Now 
applying this rule to the facts of the 
present case we find that the question 
of the validity of these mortgagee rights 
was never denied or admitted by the 
taluqdar of Deogaon. Infact the validity 
of these mortgages was never in dispute in 
the former suit No. 273 of 1914. 

The third condition of res judicata laid 
down in s. 11 of the Code of Civil Procedure 
is that parties to the subsequent suit must 
have litigated under the same title in the 
former suit. The expression “the same title” 
means the same capacity. Inthe Duchess 
of Kingston's case (6) which isthe leading 
authority on the rule of res judicata it was 
held that — 

“A verdict against a man suing in one capacity will 
not stop him when he sues in another distinct capacity, 
and. in fact isa different person in law.” 

In the present case the plaintiff talugdar 
of Deogaon is suing on his title as pur- 
chaser of a fourteen annas share from 
Babu Ali Bahadur Khan in the former suit 
of 1914 he was defending his title as 
purchaser of the remaining two.annas share 
in village Kachnau ina pre-emption suit. 
He is, therefore, not litigating under 
the same title in the present suit. In 
Jagannadham v. Venkata Subba Rao (7) 
it was held that where in a suit by A 
against B for recovery of property B sets 
up a plea of justertitin C,and the Court 
finds that C has no title to the property 
and allows A's claim, the finding that C 
has no title to the property does not operate 
as res judicata in a subsequent suit by 
B afterC’s death against A, claiming the 
same property as the heir of C, as that 
finding could not have operated as res 
judicata against C himself. In Halsbury's 
Laws of England, second edition, para. 482 
at p. 430 the rule of law on this point is 
laid down in the following words :— 

“Again, it is necessary to an estoppel by record 
that the parties to the litigation (or their privies) 
should have claimed or defended in the same right 
in the former proceedings as they represent in the 
later ones". 


It is clear from the facts of the present 

(6) 2 SL O (13th Ed.) 644 at p. 675, 

(7) 104 Ind Cas, 468; 50 M 877; 26 L W115; Al 
R 1927 Mad. 844; 53M LJ 864, 
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case and from those of the suit of 1914 that 
Babu Yasin Ali Khan, taluqdar of Deogaon, 
was not litigating in the same right in 
the present suit, as he was in the suit of 
1914. 

Apart from the decision in Gauri Shankar 
Balmukand v. Chinumaya (1), which in 
express terms deals with 8. 325-A of the 
Oode of Civil Procedure of 1882, their 
Lordships of the Privy Council in Surajmull 
Nagaremull v. Triton Insurance Co. Ltd. 
(8) delivered themselves of the following 
weighty pronouncement :— 

“No Court can enforce as valid that which com- 
petent enactments have declared shall net be valid, 
nor is obedience to such an enactment a thing from 
which a Court can be dispensed by the consent of 
the parties, or by a failure to plead or to argue the 
point at the outset: Niron v. Albion Marine Insur- 
ance Co (9) The enactment is prohibitory. It is 
not confined to affording a party a protection, of 
which he may avail himself or not as he pleases”. 

The rule of law laid down in this decision 
had been already enunciated by their 
Lordships of the Privy Council in Annada 
Mohan Roy v. Gour Mohan Mullick (10), 
in which they held that s. 6 (@) of the 
Transfer of Property Act would be futile 
if a contract to sell the expectant rights 
of a reversionary heir was made enforci- 
ble. The decision in Jagrinada Raju v. 
Parsada Rao (11), was approved of by 
the Board. 

In Mohori Bibi v. Dhurmodass Ghose (12), 
their Lordships of the Privy Council held 
that the Indian Contract Act makes it 
essential that all contracting parties should 
be competent to contract, and where a 
party is not deemed in law to be com- 
petent to enter into the transaction, the 
transaction is void, and the person who is 
incompetent to enter into the transaction 
cannot be compelled to refund the money 
which he has received. Reliance was 
placed in that case upon the decision in 
Nottingham Permanent Benefit Building 
Society v. Thurston (13) and the reason for 
not allowing the appellants to recover the 
money advanced by them to the plaintiff- 


8) 86 Ind. Cas 545; 521 A 126 atp. 128; 23 A L 
J 905: AT Ri995P O83: L R 6 A P'O66; 27 
Bom. L R770; 520408; 29 O WN 893; 49ML J 
15 (eer 2 Ex. 338 
ix. 4 
Or th tnd. Cas, 499; 50 I A 239;21 ALJ 718; 
4 PL T609: A IR 1923 P O 189; 11923) MW N 
803; 45 ML J 617; 25Bom. LR 1269; 3ML T 
365. 50 O 929; 28 O W N 713 (P O). 
QL) 29 Ind. Cas. 241; pu 554; 17 M L T 419; 28 
L J 650; (1915) ; 
M i 201A 114; 30 0539; 5 Bom. L R421;7 CW 
441; 8 Sar. 374. 
arty (1903) A O 6;72 LJ Oh 134; 87 LT 629; 51 
WR 273; 67 J P 129, 
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respondent was summed up in the words 
of Lord Justice Romer as follows:— >` 

“The short answer is that a Court of Equity cannot 
say that it is equitable to compel a person to pay 
any moneys in respect of a transaction which as 
against that person the Legislature bas declared to 
be void”. 

In Nawab of Murshidabad v. Bilas’ Roy 
(14) PageJ., beld that where the Legis- 
lature had prohibited the making of a 
contract, sucha contract was utterly nall 
and void, and asthe Nawab was a person 
under a disabilily he was not estopped 
from denying the validity of the lease 
executed by him. Similarly in Sheikh 
Ahmad v. Babu Devji Zujam (15) it was 
held that the plaintiffs were not estopped 
from contending that the sale of the equity 
of redemption of occupancy rights in khoti 
lands, was illegal and void, as being 
against the provisions of s.9 of the Khoti 
Settlement Act. 

In Amir Ali’s standard work on the Law 
of Evidence, 9th edition, p. 863, the law 
on this point is summed up as follows :— 

“The doctrine of estoppel cannot be applied to an 
Act of the Legislature, and it is not competent to 


parties to a contract to estop themselves or any- 
body else inthe face of such an Act.” 


Caspersz in his standard work on Estoppel, 
4th edition, at p. 92, has enunciated the 
rule that "there can be no estoppel in the 
presence of illegality ”. 

In Madras Hindu Mutual Benefit 
Permanent Fund v. Kagava Chetti (16), it 


was held that an estoppel could not be. 


invoked to defeat the plain provisions of 
a Statute, and in Raja Ramachandra Suru 
Harischandara Deo Garu v. Akella Venka- 
talakshmi Narayana 50 Ind. Cas. 
577 (17), it was held that a pariy to 
a consent decree was not estopped 
from objecting to it if the decree was 
contrary to Statute. 

For the reasons given above we hold 
that the compromise decree of 1915 
(Ex. A-24 at p. 220) does not operate as 
res judicata and we also hold that it dces 
a create an estoppel against the plain- 
1 a 

It has been further contended on behalf 
of the defendant-appellant that the plain- 
tiff is estopped from challenging the vali- 
dity of the deed of mortgage (Ex. A-1) and 
the deeds of further charge (Exs. A-2 to 
A-4) by reason of the decree (Ex. 54 at 

(14) 118 Ind. Cas. 561; 56 O 252; A 1 R 1933 Cal, 
433; Ind. Kul. (1s 29) Oal. 657, 

(15) 142 Ind. Cas. 113; 53 B 676;31 Bom. L R 
118; ind. Rul, (1930) Bom. 4118; A I R 1930 Bom 


(16) 19 M 200. 
(17) 50 Ind, Cas, 577, 
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p. 247 of January 28-31, 1920 passed in 
Suit No. 63 of 1919, Babu Yasin Ali Khan | 
v. Babu Ali Bahadur), This decree for 
specific performance of contract was 
passed on the basis of {wo agreements 
dated December 13, 1919. By these 
two agreements Ali Bahadur undertook 
to execute within a month two sale 
deeds in respect of a seven annas 
share in village Kachnau and anotherin 
respect of a two annas share in the same 
village in favour of Babu Yasin Ali Khan. 
Exhibit. 30 at p. 271 of part 3 of the paper 
book is a sale deed executed by the Subor- 
dinate Judge of Sultanpur on May 25, 1927 
on behalf of Ali Bahadur in favour of Babu 
Yasin Ali Khan in pursuance of the com- 
promise decree of January 28-3], 1920, 
In this sale deed Rs. 54,032-7-6 are shown 
as having been received by the vendor 
Ali Bahadur in order to enable him to 
pay off his previous deeds even before the 
passing of the decree for specific per- 
formance of contract. It is argued on 
behalf of the defendant-appellant that this 
amount is purely bogus and was never 
received by Ali Bahadur. In the same 
breath it is also contended that the 
“previous deeds” referred to in this sale 
deed Ex. 30 are the deeds Exs. A-1 to A-4 
in favour of Babu Bisheshwar Singh, the 
husband of ihe defendant-appellant. The 
learned Counsel for the plaintiff-respondent 
denies this allegation and states that 
these previous deeds referred to other debts 
of Babu Ali Bahadur. Be that as it may, 
we failto see how the mere recognition 
of these transactions, Exs. A-1 to A-4 and 
even the alleged payment to Babu Ali 
Bahadur of the consideration money due 
on these deeds could estop the plaintiff 
taluqday of Deogaon from asserting that 
these deeds Exs, A-1 to A-4 are invalid and 
void ab initio. -The plaintiff Babu Yasin 
Ali Khan may choose if he be so minded 
to pay to Babu Ali Bahadur the considera- 
tion money due on these void mortgages 
in order to secure a sale deed from him’ 
but that fact will not estop the plaintiff 
taluqgdar from asserting in the present 
case that these deeds, Exs. A-l to A-4 are 
invalid, because they violate the provisions 
of s. 325-A of the old Code of Civil Proced- 
ure. Moreover the representation that 
these mortgage deeds (Exs. A-1 to A-4) 
may be deemed to be valid was made to 
Ali Bahadur and not to Babu Bisheshwar 
Singh or to the defendant-appellant and, 
therefore, the defendant-appellant cannot 
urge that the plaintiff by his act of 
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‘declaration has’ alloned her ör her hus- 


‘band to believe a thing to be true and 


to act upon such belief and.thus to alter 
her position toher detriment or prejudice. 
The elements which go to make up the 
‘essentials of an estoppel as defined in s. 115 
“of the Indian Evidence Act are here want- 
ing. If the “previous deeds” referred to 
‘in’ Ex. 80 at p. 271 of part 3 of the paper 
book refer to other debts of Babu Ali 
Bahadur and: not to Exs. A-1 to A-t as 
‘averred by the learned. Counsel for ‘the 
‘plaintiff-respondent, then itis admitted on 
‘behalf of the appellant that there is no 
“case of estoppel founded upon this-decree 


for specific performance of contract 
(Hix. 30). _ vs 
The learned Counsel forthe defendant- 


‘appellant pathetically complains. that the 
very acquisition, which clothes the plaintiff 
‘talugdar with a fresh title which has 


: the effect of wiping out the compromise 


decree of 1915° (Ex. A-24) is tainted with 
the same infirmity as that which taints 
the’ mortgage deed, Ex. A-1 and the deeds 


- of further. charge, Exs. A-2 to A-4. There 


is a germ of truth in this complaint, but 
it was for Ali Bahadur, original defend- 
ant No. ?, to challenge the validity of the 
sale “deed and the decree for specific 
performance of contract, Ex. 54 at p. 247 
based upon the agreements of Decem- 
ber 18,1919, Had he joined forces with 
the defendant-appellant, it is possible 
to conceivethat the combined effortsof the 
two sets of defendants. might have suc- 
éeeded in, defeating, the claim of the 
plaintiff. As it is, Babu Ali Bahadur, 
original: defendant No. 2in his written 
statement confessed judgment: and at the 
very outset admitted the correctness and 
validity of the plaintiff's claim in the 
present suit. It is not, therefore, open to 
the defendant-appellant now to take up 
the cudgels for her co-defendant and to 
urge pleas which Babu Ali Bahadur could 
alone take up. It is further to be noted 
that Counsel for the defendant-appellant 
admitted in the trial Court the title of 
the plaintiff in respect of the ten annas 
share in village Kachnau mentioned in 
para. 6 of the plaint (See copy of Court’s 
proceedings at p. 20 line 13 of part 1 
of the paper book). The plaintiff was, 
therefore, not bound in the present suit 
to prove the ‘consideration. of these sale 
deeds. when his. title under the sale deeds 
was recognised -by the defendant-appel- 
lantin the lower Oourt. The question as 
to whether any consideration passed from, 
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Babu Yasin Ali Khan to Babu Ali Baha- 
dur- under these sale deeds is, therefore, 


wholly: foreign to the present suit. In the 
present suit the plaintiff's title as owner 


-of a fifteen annas share from Babu Ali 


Bahadur, who was at one time admittedly 
the owner of the entire village Kachnau 
rests on, the sale deeds executed by the 
Court on behalf of Ali Bahadur and not 
on the decree for specific performance of 
contract. There is nothing on the record 


to show that any representation of a fact 


was made to Babu Ali Bahadur by Babu 
Yasin Ali Khan, which made Babu Ali 
Bahadur act upon the representation and 
believing that representation to be true 
he altered his position to his detriment or 
prejudice. The rule of estoppel is a rule 
of evidence and we can find nothing on 
the record to support the plea of estoppel 
‘raised on behalf of the defendant-appellant 
on the basis of the decree for specific per: 
formance of contract (Ex. 54). 

For the reasons given above we uphold 
the finding of the learned Additional 
Subordinate Judge on issues Nos. 4 
and 8. ; 

The plea based upon the doctrine of 
part performance was nob argued before 
us, and the finding of the learned Additional 
Subordinate Judge on issue No. 9 was not 
challenged before us. | ; 

In viewof our findings on issues Nos. 2, 
4 and 8 this appeal must fail and we ac- 
cordingly dismiss- it with costs. | 

N. Appeal dismissed. 


ee ed 
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by a plaintiff Syed Wahajuduin whose 


suit has heen dismissed by botnthe lower _ 
The plaintiff sets up the validity 


Courts. 
of a certain document, a translation of 
which is printedon p. 29 of the paper 
book in First Appeal No. 247 of 1925. 
That document was executed by Hakim 
Syed Mubarak Ali on October 23, 1913. 
The document purported tobe a wakf of 
all his property and in para. 4 (b) itis 
stated as follows 


“Similarly out of the aforesaid 2-3 of the income - 


my grandson by my daughter Syed Wahajuddin, 
will be entitled to get Rs. 5 for maintenance 
generation after generation.” 

The document in question was subject 
of a suit and it was eventually held 
by this Court in Irfan Aliv. Official Re- 
ceiver, Agra (1), that the document was 
invalid asa wakf, the chief ground being 
that there was no ultimate deed of gift for 
religious, pious or charitable purposes and 
therefore that the document ec wld not be 
valid under the texms: of Act VI of 1913 
which had ceme into force at the time of 
execution of the document. The document 
authorised three mutwallis to administer the 
wakf, and on the decision, in question, those 
mutwallis gave up their office and apparent- 
ly the heirs of Syed Mubark Ali entered 


into possession of the property. The present. 


suit has been brought by the plaintiff 


against three defendants, of whom defend- - 


anis Nos. 1 and 2 are sons of Mubark Ali 
and defendant No. 3 is a daughter of Mu- 
barak Ali. The plaint merely. sets out the 
fact of the execution of the wakf bil wasi- 
yat and the fact that defendant No. 2 
became insolvent and that certain creditors 
brought the suit in which it was held that 
the document was invalid as a wakf. Para. 5 
set out that the defendants had not been 
paying maintenance to the plaintiff since 
the decision of the High Court. The plaint 
asked for the relief against the defendants 
that they should be ordered to pay Rs. 5 
per mensem arrears to the plaintiff. Itis 
to be’ noted that the plaint nowhere sets 
out what is the cause of action against 
these defendants who are the heirs of 
Mubarak Ali. It is admitted by learned 
Counsel that these persons were not the 
mutawallis. The Court below has held that 
to recognize the plaintiff's interest in the 
deed would belo go against the decision 
of this Court, and that the heirs have no 
obligation to pay the allowance to the 
plaintiff and the plaintiff had no right of 

(1130 Ind, Cas.631; AIR 1930 All. 837; 52 A 
748; (1930) A L J 978; Ind, Rul. (1931) All. 295. 
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a charge of Rs. 5 per mensem on the 
property. : ee 

It is true that in the former suit this 
Court decided in Letters Patent Appeal 
that the document. was invalid as a wakf 
and that it wil) also be invalid as 
offending against s. 14, Transfer of 
property Act, because under certain cir- 
cumstances there would be a perpetual 
accumulation. Now, as regards the parti- 


_ cular claim of the present plaintiff it appeara 
“to me that.the Court below was correct in 
-holding tbat the heirs are not 
‘make this payment, 


bound to 
The heirs are not in 
possession under the will, but in their cap- 
acity of heirs. Even if the document of 
October 23, 1913, ia considered to be valid 
as a will, the. difficulty remainsin the way 
of the plaintiff that the present defendants 
are in no way bound to-earry out its 
provision, They are not executors and 
they are not trustees. Further the amount 
of Rs. 5 per mensem granted .by the. 
document to the plaintiff cannot be consi- 
dered asa charge on the property which 
the heirs would be bound to pay. An- 
other difficulty is that s. 14, Transfer of 
Property Act, is directed against any 
transfer. of properly-creating an interest 
which would amount to a perpetuity. 
The particular interest in question is 
stated tobe in favour of the plaintiff for 
generation after generation. Clearly -this 
isa perpetuity, and as such, offends against 
2; 14. Learned Counsel has not shown 
that although this would be invalid for 
the heirs of ihe plaintiff for generation 
after generation still it could be treated 
as valid for the lifetime of the plaintiff. 
For those reasons [ consider that the 
decision of the Courts below is correct and 
accordingly I dismiss this second appeal 
with costs, 
Permission is 
Patent Appeal. 
N. 


granted for a Letters 
Order accordingly. 
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What is forbidden -by s. 339 of the Oode of Orimi- 
nal Procedure is the trial of an‘ ‘accused’ - person 
without the certificate of the Public Prosecutor. and the 
enquiry before the Committing 


be held by the Court of Session as’ a- ‘Court of origi- 
nal jurisdiction, the provisions of's...339 of the. Code 
of Oriminal Procedure are duly complied with’ èn the 
production of the certificate in the Court. of Session. 


Nga Wa Gyi v. Emperor (2),-followed,- In re, The-. 


Sessions Judge of Tanjore (|), relied on` | 
“Cr, R. måde by the Additi 
Judge of Bahraich. | 
Mr. H. S. Gupta, for the Crown. é 


. Judgment.—This is a reference m 
by the learned Additional Sessions Judge of 
Bahraich under s. 43- of the Code of. Cri- 
minal Procedure. f 
.. The facts out of which 
arises are briefly as follows: 
“ig case of dacoity with murder under 

"g. 396 of the Indian Penal Code 
Sadanand madea confession „which was 
|.técorded on January 1 
wab started on January .30, 193%. 
prosecuting Inspector, of Police {reported 
on March 20, 1931 to the Magistrate that a 
pardon may be 

The Magistrate 

orderon the some 1 
to Sadanand under 8. 337, Of. the : Code 
of: Criminal! Procedurë- and: on .. the séme 


„this reference 


~ 


Técorded by the Magistrate. On the following 
day Sadanand refused;to’ take an ‘oath or 
to continue giving an acéount. of “the 
occurrence. 
deposed to on the previous “day. was false 
and made under the influence of some drug. 
Thereupon Sadanand was remanded to 
the jail lock-up and not sent up as a 
witness to the Court of Session. It was the 
daty of the Committing Magistrate, who 
committed the co-accused of Sadanand to 
the Court of Session on March 27, 1934 
to stand their trial on a charge under 
s. 396, of the Indian Penal Code, to 
have sent up Sadanand as a witness before 
the Court of Session. Sub-s. 2 of s. 337 of 
the Code of Criminal Procedure lays down 
that every person accepting a tender under 
this section shall be examined as a witness 
in the Court of the Magistrate taking 
cognizance of the offence and in the sub- 
sequent trial, if any. This provision of 
law was overlooked by the learned Com- 
mitting Magistrate. The trial of the eo- 
accused of Sadanand, however, ended in 
an acquittal on May 7, 1934. The accused 
Sadanand wasall the time in the jail 
lock-up. On April 7, 1934, the Oourt 





Magistrate not being. 
a trial which in a case under s. 396, :Pebal Code. isto: 


onal Sessions: 
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" Müharrir attached to the Court of the 
‘Committing Magistrate reported to the 
‘prosecutizig Inspector of Police the facis 


» rélating. to”“Sadanand’s grant ofa pardon 


and “his refusal to avail himself of that 


*-pardon..and-requested that the report be 


- May 7, 1934. 


forwarded. to the Court Muharrir attached 
to the Court .of the Sessions Judge for 
“ necessary action. The Court Muharrir of 
the Additional Sessions Judge of Bahraich 
reported that the trial had ended on 
The prosecuting Inspector of 


_ Police then put up this report before the 


ade’ 


one, 


9,1934 andthe- case" 
“The 


tendered’ to. Sadanand. . 
thereupon . parsed . an. 
date‘ granting a: pardon :- 


Committing Magistrate, and the Magistrate 
Mr. Krishnanand fixed 2 date for hearing 
and a case under s. 396 of the Indian Penal 
Code against Sadanand was registered on 
May 12, 1934, and May 21, 1934, was 
fixed for evidence in thatcase. Sadanand 
admitted before the Committing Magis- 
trate that he had not complied with the 
eéndilion imposed upon him at the time 
that he was granted a pardon. Alfter a 
preliminary enquiry: the case was commit- 
ted to the Court of Session on May 30, 
1934, -This reference has been made by 
‘thé learned Additional Sessions Judge 
to tkis Court on September 25, 1934, on 
the ground that there was no certificate 
of- the Public Prosecutor under s. 339 of 


athe Gode.of Criminal Procedure ani that, 


date Sadanand’s statémrr‘; on ‘oath was - 


He stated that’all:.that-he had’. 


‘ fherefore, the commitment appeared to be 
defective. 

Ia our opinion the commitment of the 
accused to the Court of Session made 
by the learned Magistrate is not illegal. 
Tn re The Sessions Judge of Tanjore (1), it 
was held by two learned Judges of the 
Madras High Court that an enquiry before 
the Committing Magistrate was not a 
trial and did not come within the pro- 
hibition contained in s. 233 of the Code. 
The certificate of the Public Prosecutor, 
which is required as a pre-requisite for. 
the trial of a person to whom a pardon 
has been tendered, has to be filed before 
the trial of the accused commences, and 
the trial of the accused for an offence 
under 8.393, of the Indian Penal Code 
really begins in the Court of Session. 
The preliminary enquiry before the 
Committing Magistrate is not the trial 
of the accused. Itis not, therefore, abso- 
Iutely essential that the certificate of the 
Public Prosecutor should have been filed 
in tha Court of the Committing Magistrate 
before the enquiry into the offence com- 


(1) 51 Ind. Oas, 674; 35 ML J259; 200r, LJ 
514, 
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menced. In Nga Wa Gyi v. Emperor (2), 
it was held that what was forbidden by 


s. 339 of the Code of Criminal Proceduie : 


was the trial of an accused person without 
the certificate of the Public Prosecutor 
and that the enquiry before the Magistrate 
not being a trial which in this particular 
case had to be held by the. Court of 
Session as a Court of original jurisdiction, 
the provisions of s.339 of the Code of 
Criminal Procedure had teen duly com- 
plied with onthe production of the certi- 
ficate in the Court of Session. It was 
held further that if such a certifiate of 
the Public Prosecutor were to be deemed 
for the purpcse of initiating proceedings 
in the Committing Magistrate's Court, the 
prcvisions of s. 532 of the Code of Criminal 
Procedure empowered the Court of Session 
to accept the commitment even if it was 
irregular unless that Court considered 
that the accused had been injured in 
his defence thereby. It was also held in 
that case that no objection having been 
taken by the accused to the irregularity 
either before the Committing Magistrate 
or before the Court of Session even after 
the point had been prominently brought 
to his notice, no ground existed for 
setting aside ‘the proceedings as totally 
invalid. 

In this connection our attention has 
been invited to a ruling of the Calcutta, 
High Court reported in Nayeb ‘Shahana 
v. Emperor (3), in which it has been 
held that it is not obligatory upon the 
prosecution under s. 337 (2) of the Code 
of Criminal Procedure to examine in 
the Court of Session an accomplice, 
who, after accepting a pardon, retracts 
his confession, and his pardonis, in con- 
sequence, withdrawn before the trial 
begins in the Court of Session. With 
due respect to the learned Judges who 
decided: that, case we are of opinion 
that the imperative provisisions of 

-subcl. (2) of s.* 337 of the Code of 
` Criminal Procedure cannct be ignored in 
this manner. In our opinion the decision 
of the Rangoon High Court quoted above is 
fully applicable to the facts of the present 
case and we, therefore, consider that the 
commitment of Sadanand to the Court of 
Session by the learned Magistrate ‘is per- 
fectly regular and thelearned Additional 
Sessions Judge should proceed with the 

(2) 92 Ind. Cas, 420; 3 R55; AI R 1925 Rang, 
219: 4 Bur. L J 23; 27 Cr. LJ 254. 

(3) 152 Ind. Oae. 44: 61 C399: A I R 1934 Cal, 626; 


#8 O W N €59; (1934) Or, Cas. 929; TR Ọ-225; 35 Cr. L 


3479, 
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trial of the case without any further delay. 
We will now proceed categorically to 


.answer the questions raised by the learned 


Additional Sessions Judge in his order of, 
reference. 

As to point (a) we hold that the absence 
of the certificate of the Public Prosecutor 
in the proceedings before the Jearned 
Committing Magistrate does notin any way 


-vitiate the commitment of the accused to 


the Court of Session. As to point (b) we 
have the assurance of {he learned Com- 
mitting Magistrate that he never refused 
fo accept the certificate of the Public 
Prosecutor at any stage of the: proceedings 
and that asa matter of factno such cerz 
tificate of the Public Prosecutor was 
tendered before him. We, therefore, need not 
decide this point abal). It is a matterfor 
the District Authorities to settle it as they 
think best. Asto point (e) we hold that, 
the learned Additional Sessions Jndge can 
accept the certificate of the Public Prosecu- 
tor before the trial commences in his Court 
and if he so accepts it, the trial of the case 


- will be perfectly valid. Asto point (d) we 


hold that the certificate that should be 
filed ij in ihis case before the trial commences 
in the Court of Session should be the 
certificate of the Public Prosecutor. Section 
27, Chap. IIT, at page Sof the Police Regula 
tions lays down that prosecuting Inspectors 
of Police and prosecuting Sub-Inspectors, 
of Police have under s. 492 of the Code of 
Criminal Procedure been appointed Public 
Prosecutors within their Districts of posting’ 
for cases tried or enquired ‘into by Magis-, 
trates afler investigation by the Police. Tt 
is, therefore, clear thatin this case the. 
certificate of the prosecuting Sub- Inspector 
does comply with the provisions of s. 339 
of the Code’ of Criminal Procedure and. 
should be accepted by the learned Ad-. 
ditional Sessions Judge as a .valid certis, 
ficate before procéeding with the trial ‘Of 
the accused Sadanand for an offence under, 
s. 396ofthe Indian Penal Code. 

Let the record of the casé be returned 
tothe Court of the Additional Sessions. 
Judge of Bahraich ‘together with a copy 
of our reply to his reference, hn, 


D: Reference answered. | 
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ALLAHABAD HIGH COURT 
Stamp Reference in Second Civil Appeal 
No. 1612 of 1931 
Octoker 4, 1934 
CoLLIsTER AND NIAMAT-ULLAH, JJ. 
AKHLAQ AHMAD AND OTAERS— 
DEFENDANTS ~ APPELLANTS 
versus 
Musammat KARAM ILAHI- Puatniter— 


RESPONDENT 

Court Fees Act (VII of 1870), Sch I, Art.1, Sch. 11, 
Art. 17 (3:—Suit for declaration that a. document 
executed by plaintiff is void—Plaint —Construction 
— Prayer for cancellation of deed implied—Court-fee 
payable—Specific Relief Act (I of 1879), 5. 39— 
Discretion under —Tests to ascertain amount of court- 
fee payable 

A suit under 5.39 of the Specific Relief Act for 
avoiding an instrument, even if there be no prayer 
for cancellation, carries with it by implication a 
prayer that the Court may further use the discretion 
given to it by a. 39, soas to order the said instru- 
mentto be delivered upand cancelled. Kalu Ram 
v. Babu Lal (4) and Suraj Ket Prasad v. Chandra {11} 
followed. [p. €01, col 2.] 

Where a suit was filed by the plaintiff for a declara- 


tion that a sale deed which had been executed by her. 


in favour of the defendants was void and ineffectual 
asagainst her and on a proper construction of the 
plaint, it appeared that the plaintiff must be taken 
to have sued for cancellation of the sale deed: 


Held, thatthe suit fell within s. 39, Specific Relief’ 


Act,and Sch. II, Art, 17 (3) of the Court Fees Act was 
not applicable to this ease and an ad valorem court- 
fee was payable under Sch. T, Art. 1 as though there 
had been a definite prayer for cancellation, [ibid.] 

Per Niamat-ullah, J—In each case the question is 
one of construction of the plaint and of ascertaining 
the relief which the plaintiff is claiming, Whether 
he is rightly claimingthe relief of declaration need 
not be considered where the question is one of court- 
fee only. Jt is opentoa plaintiff to sue for a declara- 
tion that a document is void or voidable without 
making it a suit falling within the purview ofs. 39, 
Specific Relief Act. For all purposes of court-fee 
it is not open toa Court to say that the plaintiff 
must be taken to have done what 
done, though he persists in saying that he does not 
sue for cancellation. [p. 606, col. 1.) 

: Stp. Ref. S. C. A. from the decision of 
the Second Subordinate Judge, Saharanpur, 
dated June 22, 1931. 

Messrs. Akhtar Husain Khan and Ishaq 
Ahmad, for the Appellants. 


The Governmemt Advocate, for the 
Crown. 
Gollister, J—This matter arises out 


ofa report of the Stamp Reporter. The 
plaintiff sued fora declaration that a sale 
deed which had been executed by her on 
October 17, 1926, in favour of defendants 
Nos. 1 and 2was void and ineffectual as 
against her. The plaint was stamped 
with a court-fee of Rs. l0only. The defend- 
ants appealed, but their appeal was 
dismissed, and they have filed a second 
appealin this Court, and on both appeals, 


they have paid acourt-fee of Rs, 10 only. 
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The Stamp Reporter is of opinion that 
Rs. 115 is now due from the plaintiff- 
respondent and Re. 230 from the defendants 
appellant. 

The learned Government Advocate 
supports the view taken by the Stamp 
Reporter while Counsel for the plaintiff 
pleads ‘that his suit was unders.42 of the 
Specific Relief Act and that since he was 
asking for no consequential relief and was 
prepared to accept the consequences of not 
having claimed any such relief, the plaint 
was property stamped. 

In Radha Krishnay. Ram Narain (1), it 
was held by a Bench of this Court that 
where a plaint—as amended—was to the 
effect that it be declared that a compro- 
mise and decree wereineffectual as against 
the plaintiff, the suit as framed was to 
obtain a declaratory decree where no con- 
sequential relief was prayed, and therefore, . 
it was sufficiently stamped with acourt-fee 
of-Rs.10 and thelearned Judges expressed 
the opinion that the question of court-fee 
must be decided on the plaint itself. In 
the course of its judgment the Court 
reviewed the decisions of other High Courts 
in which there was a conflict of opinion. 
The case of Muhammad Ismail v. Liyaqat 
Husain (2) was also a case relating to a 
oe and my learned brother there observ- 
ed:— 

“The Court has no right to say that the plaintiff 
should have claimed consequential relief and that 
not having done so, he should be deemed to have 
claimed the consequential relief and is, therefore, 
liable to pay the court-fees. If, having regard 
to the nature of his claim, the plaintiff ought to have 
claimed consequential relief and has not done so, 
his suit might failunder the proviso to s 42, 
Specific Relief Act. The question of court-fee 
must be determined with reference tothe plaint 
as itis and notas it ought to have been.” 

This case was referred to by a Benchof 
this Courtin Brij Gopal v. Suraj Karan. 
(3). In that case the plaint as amended 
was for a declaration that an agreement 
and a will executed by certain decsased 
members of the family were null and void 
anddid not bind the plaintiff and that 
certain property beloaged jointly ‘to the 
parties; and the learned Judges held 
that:— 


“For the purpose of determination of the court- 
fee, the actual relief asked for should be looked into 
and it is entirely beside the consideration of the 
Court whether the suit is likely or not to fail, 


(1) 131 Ind. Cas. 601; (1931) A L J 235; Ind. Rul. 
1931) All. 412; A I R 1931 All.369. . 

(2) 140 Ind. Oas. 191: (1932) A L J 165; A I R1932 
All, 318; Tnd. Rul. (1932) All. 632. 

1$ lil Ind. Oas. 112: (1932) A L J468; ALR 1932 
All, 560; Ind. Rul. (1933) AlL 45, Sa 
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berang the plaint did not ask for a consequential 
relief,” Nivea 

The Court approved the decision in Radha 
Krishna v. Ram Narain (1). It will be 
observed that inthat case the documents 
had not been executed by the plaintiff him- 
self, but by certain unspecified deceased 
members of the family. 

The case of Kalu Ram v. Babu Lal (4) 
was decided by a Full Bench of five 
Judges and thisis the case which the 
Stamp Reporter has relied upon as authority 
for the view which he takes. In that case 
it was held that: — 

“Where a suit is for the cancellation of an 
instrument under s. 39 of the Specific Relief Act, 
the relief is not a declaratory one; it falls neither 
under s. 7 (iv) (c) nor under Sch. II, Art. 17 (iii) 
but under the residuary Article, Schedule I, 
Art. 1." | 

That case differs from the present one in 
that there wasa prayer not only that a 
certain mortgage be adjudged void and 
ineffectual as against the plaintiffs, but also 
that it be cancelled; but at p. 689* the Court 
ohserved:— 

“A relief to have a registered instrument adjudged 
void or voidable with the possible result ofits being 
delivered upand cancelled and a copy of the decree 
being sent to the Registration Office for a note to be 
made by the Registering Officer in his books, is 
much more than a mere declaratory relief. It is 
undoubtedly a substantial relief of a nature differ- 
ing from a declaratory one.” 


In Lakshmi Narain Raiv. Dip Narain 
Rai (5) theplaint as amended was fora 
declaration that the plaintiff was the owner 
in pozsession of the property in suit and 
that a certain decree be declared null and 
void. The Court below had held that the 
plaintiff was in fact asking for a cancella- 
tion of the decree and that this being a con- 
sequential relief, an ad valorem court-fee 
ought to be paid in accordance with the 
view expressed in Kalu Ramv. Babu Lal 
(4). Thecase was heard by a Bench of 
which my learned brother was a member 
and they held that a court-fee of Rs, 10 only 
was'payable. They followed the cases of 
Radha Krishna v. Ram Narain (1) and 
Brij Gopal v. Suraj Karan (3) and they 
distinguished the Full Bench case of 
Kalu Ram v. Babu Lai (4) on the ground 
that in the latter case there was a distinct 
prayer for cancellation of the mortgage 
deed in suit. 

A Full Bench of this Court in Sri Krishna 


(4) 139 Ind. Oas. 32; (1932) A L T634; AIR 
no ai 485; Ind. Rul. (1922) All 518; 54 A 812: 

(5) 148 Ind, Oas. 152; (1933) ALJ 311; AIR 1933 
All, 350; 55 A 274; 6R A 650. 


*Page of (1932) A L J—|Hd,] 
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Chandra v. Mahabir Prasad (6) hod | 


that:— 

“Where the plaintiff merely asked for a declaration 
thst the previous decree was notin any way binding 
upon him and was altogether void and ineffectual, 
his suit was.one for obtaining a declaratory decree 
only and fell under Art. 17 (iii) of the Second 
Schedule of the Court Fees Act and the court-fee 
of Rs. 10 paid by him was sufficient.” 

Thus it will be seen that that case also 
was concerned with a decree and not with an 
instrument. At p. 677* the Court observ- 
ed: — 

Obviously the Full Bench, i. e.in the case of 
Kalu Ram v, Babu Lal (4) did not intend to lay 
down that where the plaintiff deliberately omits to 
claim aconsequential relief and contents himself 
with claiming a mere declaratory decree, the Court 
can callupon him to pay court-fees on the con- 
sequential relief, which he should have claimed 
althoughhe has omitted to do so. What was held 
was that if the plaintiff does not ask for a mere 
declaratory decree butalso asks forarelief which 
he calls ‘consequential’ relief, the mere fact that 
he calls it so would not present the Court from 
demanding full court-fee,ifin reality the additional 
relief claimed was a substantive relief and not a 
mere consequential relief. We. do not think that. 
the observation was intended to go further than 
this." 

The learned Judges go on, however, to 
say: 4 

“On the other hand, there is no doubt that so far 
as the suits relatingto the cancellation of instru- 
ments are concerned, the Full Bench on p. 689* 
clearly held that a relief to havea Registered instru- 
ment adjudged void orvoidable with the possible 
result ofits being delivered up and cancelled and 
a copy of the decree being sent to the Registration 
Office for a note to be made by the Registering Officer 
in his books, is much mere than a mere declaratory 
relief. Itis undoubtedly a substantial relief of a 
nature differing from a declaratory one. It was 
clearly pointed out that it was not incumbent on a 
plaintiff to ask inexpress terms a relief for the 
instrument to be delivered up and cancelled and 
that he might merely ask for its being adjudged 
void or voidable, Nevertbeless,a suit which falls 
under s. 39 of the Specific Relief Act was held to be 
not asuit for obtaining a mere declaratory decree, 
but one for obtaining a substantive relief not other- 
wise provided for.” 

They distinguish the case of a decree.on 
the ground that asuitto avoid a decree 
does not strictly fall under s. 39 of the 
Specific Relief Act. 


The case of Abdul Samad Khan v. 
Anjuman Islamia, Gorakhpur (7) came 
before a Bench of which my learned 
The suit was for a 
declaration thata deed of gift executed by 
a third person in favour of the defendant 
was illegal and ineffectual as against the 
plaintiff and that the defendant had no 


(6) 149 Ind. Cas, 1£8; (1933) A L J 673; AI R 1933 
All, 488; 55 A 791; 6 R A 866. ` 

17) 149 Ind. Cas 802; (1933) AL J 1537; ATR 1934 
All. 56: 6 R A 978. 

*Pages of (1938) A L J—[Ed.1 an 
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right to interfere withthe possession of the 
plaintiff. The Court, after referring to the 
cases of Lakshmi Narain Rai v. Dip Narain 
Rai (8) and Sri Krishna Chandra v. 
,Mahabir Prasad (6) observed: 

“In the case before us, the plaintiff claimed no more 
than a declaration. Ifhe might and ought to have 
claimed any further or consequential relief and has 
omitted to do so, he may have offended against the 
provisions of s. 42 of the Specific Relief Act; but fo 
all purposes of the Court Fees Act, we have 
to consider merely the relief actually claimed by 
the plaintiffand not the relief which he ought to have 
claimed.” p 

In Baburao v. Balajirao 118 Ind. Cas. 465 
(8) it was held by the Court of the Judicial 
Commissioner of Nagpur that a suit which 
merely asks for a declaration of plaintifs 
title to certain property and that a sale- 
deed executed by him does not affect his 
title, is really one for declaration of a title 
and cancellation of ihe sale-deed and the 
court-fee is on the value of relief under s. 7 
fiv), (c) and (d) of the Court Fees Act. 

In Malikka Meladathil v. Kunji Achammal 
5 Ind. Cas, 927 (9) there were 25 plaintiffs 
in the suit, of whom Nos. 2-25 were 
minors. Plaintiff No. 1 sued for himself 
and asthe next friend of plaintiffs Nos. 2-25, 
The suit was fora declaration that asale- 
deed be declared invalid and the said deed 
had been executed by all the members of 
the tarwad except plaintiff No. 1, the 
remaining plaintiffs being represented at 
the execution by their mothers. A Bench 
ofthe Madras High Cout expressed the 
view that the prayer, so far as plaintiff Nos. 
2-95 were concerned, must be held to bea 
prayer for the cancellation of the deed 
and therefore an ad valorem court-fee was 
payable. 

There are, however, other rulings of 
varions High Courtsin which a contrary 
view is taken. As pointed out by this Court 
in Radha Krishna v. Ram Narain (1) there 
is a conflict of opinion on the subject. For 
instance, in Umaranissa Bibi v. Zamir- 
annissa Bibi (10) the Calcutta Eigb Court 
held that where the plaintiff alleged that 
she was in possession (as is the case here) 
and all she required was a declaration that 
the deed executed by her was not her deed 
and was inoperative, the proper court-fee 
payable was Rs. 10. In other cases it has 
been held that an ad valorem  court-fee is 
payable. . 

It appears tome that tke observations 

(8) 118 Ind. Cae.46%; A I R1929 Nag. 71; Ind. Rul. 
(1929) Nag. 257: 25 N L k 52. 

(9) 5 Ind, Oas. 9:7; 20 ML J 7;7MLT 


177. 
(10) 16 Ind. Cas 418; AIR 1923 Oal. 362; 37 CLJ 
499. 
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by the Full Bench in the case of Kalu Ram 
v. Babu Lal (1) though more or less obiter, 
since {here was a prayer for cancellation 
are authority for the proposition that a suit 
under s.39 of the Specific Relief Act for 
avoiding an instrument, even if there be no 
prayer for cancellation, carries with it by 
implication a prayer that the Court may 
further use the discretion given to it by 
s. 39, soas to order the said instrument to 
be delivered up and cancelled. This view 
was taken by a Bench of this Court of which 
Iwasa memberin Suraj Ket Prasad v. 
Chandra (11). 

Chapter V itself is headed “Of the 
cancellation of instruments”, and it seems 
to me that the words “and the Court may in 
its discietion so adjudge it and order it to 
be delivered up and cancelled” contemplate 
that if a Court sees fit to use its discretion 
so as to adjudge the document void, it will 
at thesame time order it to be cancelled. 
In the circumstances, the words “may sue to 
have it adjudged void or voidable” appear 
to meto imply a prayer for cancellation. 
The present suit clearly falls under s. 39 of 
the Specific Relief Act and it is significant 
thatin para.12 ofthe plaint the plaintiff 
states that, defendant No. 3 was asked many 
times to get the said document cancelled by 
the defendants, but he paid no heed to it, 
and in para. 13 itis stated that, owing to 
thesubsistence ofthe said document it is 
apprehended that the plaintiff's proprietary 
right tothe property will be extinct. The 
contents of these two paragraphs indicate 
that the plaintiff wanted something more 
than a declaration; she wanted the instru- 
mentto be cancelled and got ridof. In 
my opinion Sch. IJ, Art. 17 (3) of the Court 
Fees Act is not applicable to this case; an 
ad valorem court-fee is payable under 
meh. I, Art. 1 as though there had beena 
definite prayer for cancellation. 

Niamat-ullah, J—I agree with my 
learned brother that, on a proper construc- 
tion of the plaint in this case, the plaintiff 
must be taken to have sued for cancellation 
of the sale-deed, dated October 17, 1926, 
executed by herself. Taking the plaintas a 
whole, it is clear that the suit is one falling 
within the purview of s. 39, Specific Relief 
Act. Itis alleged that one of the defend- 
ants, taking advantage of the plaintiff's 
position as a helpless ‘pardanashin’ woman, 
obtained from herthe sale-deed which she 
did not understand and which she did not 
intend to execute, thatthe defendant was 

(11)153 Ind, Cas, 517; (1934) AL J 955; AIR 1934 
All 1071, 
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repeatedly asked to hare “the said docu- 
ment cancelled” and that the plaintiff 
apprehends that if the document is left 
outstanding ‘it will extinguish her pro- 
prietary rights.” These allegations are 
followed ty a prayer that the instrument be 
“declared” to be void and ineffectual against 
her. The word used in the original plaint 
is ‘“istigrar”, which may also be translated 
in English as “adjudged”, a word whichis 
used ins. 39 of the Specific Relief Act. It 
is quite correct to construe the last para- 
graph of the plaint, taking it in conjunction 
with the other allegations above referred to, 
as containing a prayer that the sale-deed 
may be adjudged void. 

In each case the question is one of con- 
struction of the plaint and of ascertaining 
the relief which the plaintiff is claiming. 
Whether he is rightly claiming the relief 
of declaration need not be considered where 
the question is one of court-fee only. To 
my mind it is open toa plaintiff to sue for 
a declaration that a document is void or 
voidable without making it, a suit falling 
within the purview of s. 39, [Specific Relief 
Act. It may be that such a suit is, in certain 
circumstances, liable to be dismissed under 
the proviso tos. 42 of that Act on the 
ground that the plaintiff, being able to seek 
a further relief (e. g., cancellation) than a 
mere declaration, omits todo so. There is 
a class of casesin which it is imperative 
that a plaintiff should have an instrument 
get aside or cancelled. Even where it is not 
soimperative, but the plaintiff is “able to 
seek further relief”, a mere declaration will 
not be granted. Ifa plaintiff deliberately 
prays for a mere declaration that an instru- 
ment is void and if the circumstances of the 
case are such that the document can be 
completely annalled, he is, at least, “able” 
to have the instrument adjudged void, 
which implies thatacopy of the decree 
anaulling it shall be sent to the Registration 
Office for a noteto be made onthe copy 
therein retained, so that anyone searching 
and inspecting the Registration Office may 
at once find out that the document, though 
subsisting at one time, was subsequently 
annulled. Insuch a case his suit may be 
dismissed, being barred by the proviso to 
s.42, Specific Relief Act. But, for all 
purposes of court-fee, it isnot open toa 
Court to say that the plaintif must be taken 
to have done whathe should have done, 
though he persists in saying that he does not 
sue for cancellation. f 

Another class of cases in which a plaintiff 
can sue Virtually for a-declaration that an 
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instrument is void or voidable against him 
without suing for cancellation is where the 
instrument has been executed by several 
persons or affects the interests of several 
persons against some of whom it is not void 
or voidable andthe plaintiff sues for a 
declaration of his right to property and of 
the invalidity of the instrument so far as it 
affects his interest in such property. , In such 
cases declaratory relief does not necessarily 
imply the relief that the instrument may be 
“adjudged” void or voidable with the conse- 
quence of anoteof annulment being made 
in the Registration Office and of the Court 
ordering that the same be “delivered up and 
cancelled.” 

In the present case, however, the plaint is 
clearly one for cancellation, and Iagree with 
my learned brother in holding that the suit 
is one under s. 39, Specific Relief Act, and 
the plaintiff is liable to pay ad valorem 
court-fee. 

By the Court.—The parties shall make 
good the deficiency in the court-fee, as 
reported by the Stamp Reporter. Two 
months’ time is granted to them for the 
purpose. 

N. Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 191 of 1980 
November 7, 1933 
Wort AND FAZL ALI, JJ. 
JAGDEO SAHU AND OTHERS — 


APPELLANTS 
versus 
MAHABIR PRASAD AND OTHERS-— 
RESPONDENTS 


Transfer of Property Act (IV of 1882), ss, 83, 92— 
Sale of mortgaged property by widow of mortgagor— 
Amount deposited in Court to pay morigagee— Sale 
deed invalid—Purchaser, if can claim back amount 
before reverstoner can take possession—-Equily— 
Registration Act (XVI of 1908), 3 28—Fictitious 
property included to give jurisdiction— Registration, 
validity of--Property to which vendor has no title— 
Practice—Evidence—Writer should be called to prove 
writing. 

Section 83, Transfer of Property Act, afier amend- 
ment of 1929,deals with the right to deposit the 
mortgage money in Court and not with the right 
to redeem by payment direct to the mortgagee or 
the right to bring an action for redemption. 
Although a person who has purchased a mortgaged 
property from the mortgagor's widow is precluded 
from proving his purchase when the sale is not. 
effective due toiavalid registration, he may establish 
his undertaking to pay off the subsisting mortgage 
by deed. Also, if hehas deposited the mortgage 
amount under the agreement in the sale deed, he 
is entitled to the equitable relief of claiming the 
amount deposited before the mortgagor can take 
possession of the property. 

The inclusion of fictitious property in a deed for 
purposes of giving jurisdiction to the Sub-Registrar 
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js a fraud on the registry. The effect is that there 


is, in such cases, no proper registration. [p. 605, 
coll iy]. 
. There is no material difference on principle be- 


tween ihe inclusion of a property not intended to 
pass by adeed and a property to which the vendor 
has no title. ` . 
“The answer given by the Collector to an applica- 
tion, asto the existence of a certain village is not 
evidence unless the writer of the answer is called a 
witness and it cannot be used in evidence against the 
other party. i ae 
A. from. original decree of the Sub-Judge, 
Gaya, dated December 23, 1929. 
- Messrs. S. M. Mullick, B. C. De 
K. K. Bannerjee, forthe Appellants. 
Messrs. J. K. Jha, A, N. Lal, Dhyan 
Chand, K. N. Varma and Anandprasad, for 
the Respondents. 


Wort, J—The only question in this 
appeal is whether the plaintiff as a con- 
dition of his obtaining possession should 
pay tothe principal defendant a sum of 
Rs. 14,000 which sum was deposited by the 
defendant in Court under s.t¢3, Transfer 
of Property Act, paying off a mortgage,:dated 
April 18, 1292, entered into by one Mahtha 
Gauri Charan, the husband of the lady 
who sold the property to the defendant 
which sale was challengedin this suit. 

Theaction was by the next reversioners 
afler the death of,one Musammat Sona 
Kuar, the vendor who died on June(, 1916. 
Mahtha Gauri Charan her husband gave 
a 12 annas interest of the village Basora 
together with 1 anna ijardar interest in 
the same village in thika on April 21, 1893, 
for aterm ending 1902 to Rameshi Singh. 
Then on April 18,1898, he gave a mortgage 
by conditional sale with possession of the 
saine interest tothe same person with the 
stipulation ihat Rameshi Singh the ‘mort- 
gagee would be entitled to’ foreclose. on 
failure of the mortgagor to re-pay the 
advance of Rs. 14,000 by June 9, 1922. In 
the next year, that is 1898, Gauri Charan 
died leaving his widow Musammat Sona 
Kuar. .On December 11, 1906, the widow 
sold the 12 annas interest in that mauza 
to the defendant fora sum of Rs. 14,401 
which sale has been set aside by the 
learned Subordinate Judge in the Court 
below as not being for justifying legal neces- 
sity. Of the consideration of Rs. 14,451,Rs.451 
only waspaid in cash, the Rs. 14,000 being 
retained by the mortgagee under the ex- 
press condition that he should pay off the 
mortgage of April 18, 1895..0n June 6, 1916, 
as I have said,. the widow died. Plaintiff- 
No. 2-"brought this action as the next 
reversionary heir, plaintiff No. 1 ‘being the 
purchaser ofa 74 annas interest. The sum 


and 
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of Rs. 14,000 retained by the principal 
defendant for the payment of the mortgage 
was deposited under s. #3, Transfer of Pro- 
perty Act. On June 5, 1922, notice was 
given tothe mortgagee and the defendant 
obtained possession of the property. On 
April 5, 1928, this suit was commenced with- 
in the period of limitation. 


No question israised in this Court as 
regards the validity of the sale. That has 
been decided in favour of the plaintiffs and 
the only question the defendant raises 
in this appeal is whether the plaintiff 
should be put on terms of paying the 
Rs. 14,000 deposited as I have stated, by . 
the defendant. It should appear that the 
Subordinate Judge decided this question 
infavour of the defendant on this point 
in these terms: — 

“Therefore, I am of opinion that defendants have 
successfully shown that full consideration bad 
passed under the baibulwafa deed, Ex, E, and there- 
fore, they were obliged to deposit this sum under 
e. 88, Transfer of Property Act, to the credit of the 
baibulwafadar in order to discharge the encum- 
brance upon 12 annas of Mauza Basoura which 
was purchased by virtue of the sale-deed in 
question.” 

In an earlier issue which he decided 
in favour of the plaintiff he has stated that 
the relief which the defendants claim 
would bean equitable relief which could 
be granted to them as being a charge 
upon the property which the plaintiffs 
would beheld liable to redeem in getting 
the reliefs for possession. This issue was 
whether the action was maintainable in 
theabsence of an offer by the plaintiff con- 
tained in the plaint to pay the sum into 
Court as a condition of his obtaining a 
decree. However he appears to have decid- 
ed the matter which is before us against 
the defendant basing his decision on the 
validity of the registration of the deed of 
December 14, 1906. 


In this Court it is contended by the 
respondent, first that the registration of 
the kabala of 1906 is invalid. That the 
deed must be treated as unregistered that 
the defendant is precluded from putting 
the document in evidence. Having no 
interest which he can prove he was a mere 
volunteer and as such is not entitled to the 
relief claimed. In the deed of 1906, the 
second property mentioned was 10 dhurs of 
jagir paddy land lying in Mauza Turheta 
in the Sub-Registry Office and District of 
Hazaribagh. The deed was registered in 
The learned 
Subordinate Judge has found that neither 


604 


was there such a village as Turheta or 
Choreta, nor had the vile any interest io 
such village even if it existed: that the 
inclusion of this-fictitious property in the 
deed for the purpose of giving jurisdiction 
to the Sub Registrar was a fraud on the 
regis'ry: that the effect, therefore was that 
there was no proper registration. 

The case was first argued i in this Court on 
the assumption that the defendant's claim 
depended on the principle of subrogation 
contained ins. 92, Transfer of Property Act. 
Section 92, Transfer of Property Act, came 
into- force. in April 1930, and, therefore, did 
not govern this case. On the part of the 
defendant-appellant, reliance is placed on 
the case ‘of Mahomed Shamsool v. Shewak- 
ram ‘(jean d Gokaldas Gopaldas v. Rambaksh 
Seochand'{(2). The latter case was rather 
one ofa prior mortgagee who having 
purchased the ultimate interest used his 
mortgage as a shield against all subsequent 
mortgagees. The broader principle is ex- 
pressed in the earlier case in these terms: 

“In the case of a mortgage subsisting upon the 
estate at the time of the sale and having been 
paid by the purchaser, it is equitable that, when 
the plaintiff reclaims tbe estate, credit should be 
given to the purchaser for -the payment of the 
mortgage, which otherwise the plaintiff himself would 
have to meet. 

On principle it is difficult to understand 
why that form of equitable relief should 
not be given to the defendant in this case. 
But we are met with iha contention of the 
plaintiff-respondent that the defendant was 
not a person who was entitled to institute 
a suit for redemption, being unable to 
establish his title. Th: matter of ths 
validity of the registration raises two 
questions, one a ques ion of fact and the 
other a question of law. If in fact there 
was a village (horeta and the widow had 
an interest therein, the question of law 
does not.arise as the defendant being in 
a position to prove his interest in the 
property he would be entitled to bring a 
suit for redemption withinthe meaning of 

..83, Transfer of Propaity Act. So far 
z the question of the existence of the 
village is concerned, it seems to me that 
the decision of the learned Subordinate 
Judge was clearly wrong. There are a 
number of witnesses whose evidence can 
hardly be rejected. Buxi Prayag Das, who 
was the Assistant Record-keeper of the 
Ramgarh Court of Wards went into the 
witness box and tendered a kabultyat in 
respect of the village Turheta. At this 

(jy ELA 7; 14B UR 226; 22W R40; 3Sar, 


405; 3 Suther 43 (PO). 
(2) 10 O 1035; 11 LA 126; 5 Sar, 543 (P 0). 
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stage it might be mentioned thatit seems 

clear from th3 evidence that since the 

application of the Record of Rights the 

village has been known as Choreta instead: 

of Turheta as before. Another witness, 

Bishun Ram Pande, speaks of an interest 

in that village having been given by the’ 
Raja of Ramgarh to his ancestors. This . 
witness also ‘incidentally speaks of the 

widow having an interest in this village, 

but with that I will deal in a moment. 

If the definite statement of the witness 

Buri Prayag Das, the Assistant Record- 

keeper, is accep! ted that the name of the 

village has changed, it outweighs the 

somewhat speculative reasons which the 

learned Subordinate Judge advdnces to 

support his finding that there was no such 

village as Choreta or Turheta. 

There are a number of other documents 
which make mention of the village. The 
learned Subordinate Jndge seems to have 
Placed reliance upon Ex. J, Ex. 1-A, and 
Exs. 2 and 3 relating to an application 
to the Collector as to the existence of 
this village in Pargana Babhan Bai. The 
answer given by the Collector appears to 
be against its existencs. In my judgment, 
this was not evidence in the circumstances,, 
unless the writer of the answers was called 
as a witness and certainly could not be” 
used in evidence against the defendant. 
No valid reason was put forward either in 
the Court below or in this Court why the 
statement of Buri Paryag Das should not 
be accepted on the question of the exist- 
ence of the village. The question whether | 
the widow had an interést in the village 
or not is an entirely different matter. ' 
It seems lo me that it is here that the 
defendant fails. Apart from the vague 
statement of the last witness for the defen- 
dant, who, as the learned Judge in the 
Court below- points out, gavo particulars 
of the boundaries which did not agree with: 
the boundaries stated in the sale deed, 
there was no evidence other than the 
kabuli,at dated November 28, 1866, to Rang 


Lal, the father of Mah'ha Gauri Charan, 
as to the existence of the interest. It is 
to be noticed that in the sale deed of 
1996 the property included was the 10 
annas jagir interest...In the deed of 
November 23, 1866, the interest dealt with 
was the i 


“istemarari mukarrari of M ruza Chorəta-i-khunt at 
an annual jama of R3. 1 -Ł-), ete, after excluding 
the jagir and birt Isila, col mites, etc, and 
treasure trove.” . Š 


It is stated in argument by Mr. Mullick 
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-on behalf of the defendant-appellant tbat 
between 1866 and 
. deed of 1°08 it must be assumed that in 
the ordinary course cf things that jagir 
interests fellin and were resumed by Rang 


“Lal or “his son Mahtha Gauri Charan. 


This is a speculative argument with no 
foundation whatever. The last witness for 
the . defendant stated that he was the 
owner of the 10 annas milkiat interest in 
the village Turheta: 4 annas of this was 
in seer possession and 6-annas in thica; 
and out of the remaining 6-annas share 
4-annas belonged to Sona Kuer. This is 
the only statement which in any way could 
be said to support the argument of the 
learned Advocate. The particulars of what 
the d-annas were, were not forthcoming. 
Again if we suppose that jagir interests 
fe]l in as they might have in the ordinary 
course of events, as they were expressly 
re-eived in the kabuliyat of 1866, the 
right of resumption would be in the Raja 
and nct in Rang Lal or his son. rom 
no ‘point of view, it seems to me can it 
be suggested that the interest of Sona 
Kuer in this property was established. 
In Matkura Prashad v. Chandra Narayan 
(3) a property was included in the bond 
which the parties did not intend should 
vest or’ pass under the mortgage, and it 
was teid by the Judicial Committee of 
the Privy Council that the inclusion of 
this property for the purposes of registra- 
tion was a fraud and, therefore, the alleged 
registration was invalid. Lord Finlay, 
delivering the opinion of the Judicial Com- 
milteé stated that that case fell within the 
decision of the Board in Harendra Lal v. 
‘Hari Dasi (4) and that the kond could not 
be used in evidence. That case, in my 
judgment, governs this case. ,There appears 
to be no material difference on principle 
between the inclusion of a property not 
intended to pass by a deed and a property 
to which the vendor has no title. 

The decision of this Court in Jasoda 
Koer v. Janak Missir (5) does not assist 
the defendant. There it was held that 
the subsequent discovery that the grantor 
had no title did not invalidate the regis- 
tration. It cannot be said in this case that 
there was a subsequent discovery that 

(3) 63 Ind. Cas 770; A IR 1921 P O 8; 481 A127; 
480 599 (P 0). : 

(4) 23.Ind Cas, 637; AIR 1911 PO 67;411 A 
110, 41 0 972; 27 M LJ 80; (1914) M W N 462; 16 
M LT6; 18C WN 817; 19 O LJ 484; 16 Bom, L 
1400, 12A L J774; LL W 1050 (PO. 


a? co T 1034; A I R 1925 Pat. 787; 4 Pat 
4; . 
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either the property was non-existent or that 
the grantor'’s title was not subsisting at the 
time of the execution of the deed. No case 
of that kiad -was either made out or even 
suggested. If it were necessary in order to 
succeed in this case to adduce in evidence 
the kabala of 1906 for the purpose of 
proving his title, the appellant would, in 
my opinion, fail. The argument of the 
respondent is that the equity which the 
appellant contends he is entitled to is an 
equity only in favour of persons other 
than volunteers. Unable as heis to prove 
his title to the property, ib is, contended 
that the appellant is a mere volunteer.” 

The appellant relies on the case of 
Makamed Shamsool v. Shewakram (1). That 


-case depended in the first instance”, upon 


the true construction of a testamentary 
paper under which it was held that the 
widow had not an absolute estate, and, 
therefore, could not execute a conveyance 


for an estate beyond her life, it having 


been found that the conveyance was not 
for legal necessity. Her grandson was 
held to be entitled as against the purchaser 
from the lady to possession. The purchaser 
had paid off the mortgage of Rs. 14,000 
and the question arose whether the plain- 
tiff was entitled to the decree cn the 
condition only of paying the Rs. 14,000. 
The opinion expressed by the Judicial Com- 
mittee was that the mortgage subsisting 
upon the estate at the time of the sale 
having been paid by the purchaser, it was 
equitable that when the plaintiff reclaims 
the estate, credit should be given to the 
purchaser for the payment of the mortgage. 
The case of Gokaldas Gopaldas v. Rambaksh 
Sheochand (2) was also relied upon. In 
that case the Judicial Committee entered 
into a discussion of the case of Toulmin v. 
Steere (6) as to its applicability in India. 
The passage in the case which was quoted 
was to this effect: 

“The cases of Greswold v. Marsham (7) and Mocatta 
v. Murgatroyod (8) are express authorities to show 
that one purchasing an equity of redemption cannot 
set up a prior mortgage of his own, nor consequently 
a mortgage which he has got in, against subsequent 
incumbrances of which he had notice.” 

Sir Richard Couch, delivering the opinion 
of the Judicial Committee made this state- 
ment: 

The doctrine of Toulmin v. Steere (6) is not 
applicable to Indian transactions, except as the 
law of justice, equity and good conscience. And if 
it rested on any broad intelligible principle 


(6) (1814) 3 Mer. 210; 17 R R 67. 
(7) (1873) 2 Oh. Cas, 170; 22 B R 898. 
(8) 1 B Wms. 393. 
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of justice it might properly be so applied. But it 
rests on uo such principle. IJfit did it could not be 
excluded or defeated by declarations of intention or 
formal devices of conveyancers, whereas it isso 
defeated every day, Whenan estate is burdened by 
a succession of mortgages, and the owner of an 
ulterior interest pays off an earlier mortgage, it isa 
matter of course to haveit asgigned toa trustee for 
his benefit as against intermediate mortgagees to 
whom he is not personally liable. In India the art of 
conveyancing has been and is ofa very simple 
character, Their Lordships. cannot find that a formal 
transfer of a mortgage isever made, or an intention 
to keep italive ever formally expressed. To apply 
such a. practice the doctrine of Toulmin v. Steere (6) 
seems to ‘them likely, not to promote justice and 
equity;-but to lead to confusion, etc.” 

Then SitRichard Couch says: 

“The obvious question to ask in the interests of 
justicé,equity*and good conscience is, what was the 
intention ofthe party paying off the charge. He had 
aright toextinguishit anda right to keep it alive, 
What was his intention?” 

Then he states : 

“The ordinary rule is that a man having a right to 
act in either oftwo ways, shall be assumed to have 
acted according to his interest.” 

‘The Judicial Committee held that the 
appellant had an intention and was entitled 
to keep alive the mortgage which he had 
paid off. That case, however, was rather a 
matter of using the mortgage asa shield 
against the puisne mortgagees rather 
than a question of subrogation. The case 
of Nasir-ud-Din v. Ahmad Hussain (9) was 
an action for specific performance and the 
subsequent purchaser against whom 
together with the vendor specific perform- 
ance was sought had discharged the 
mortgages upon the property, and Lord 
Phillimore stated: 

“In respect of any money paid by way of such 
discharge they are entitled to stand in the shoes of the 
mortgagees whom they have paid off.” i 

It is said, as I have already stated, that 
the mere fact of payment by the defendant 
is insufficient as on ihe admissible evidence 
be wasa volunteer and that therefore the 
cases to which I have just made reference 
donot apply forthe reason that in those 
cases the person seeking the equity had no 
difficulty in establishing his title as a person 
who would have had a right to redeem. 
In this case the payment was made under 
c. 83, Transfer of Property Act, which 
section gives a right to a person who would 
be entitled to institute a suit for redemption 
to deposit the money to the credit of the 
mortgagee in Court. The deposit in fact 
was made in this case, but it is said thatthe 
defendant not being able to prove his title 
he was not a person who was entitled to 
institute a suit for redemption under s. 83, 

(9) 97 Ind. Cas 5438; AIR 1°23 P O109;30 W 
N 731; (1926) MW N 812; 25 ALJ20; 383MLT 
8; 210 WN 538 (P O) 
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therefore necessarily not entitled to make: 
the deposit under s. 83. Section 83, 
Transfer of Property Act, however deals 
with the right to deposit the mortgage 
money in Court and not with the right to 
1edeem by payment direct to the mortgagee 
or the right to bring an action for redemp- 
tion. It is admitted that so far as the right 
to bring an action for redemption, theie 
might be the same difficulty in the way 
of the defendant as there isin his proving 
his title tothe property. But here he was 
under an obligation under- the kabala to 
pay off the mortgage. Section 92, ‘Transfer 
of Property Act, is referred to. This section 
gives the same right to a person referred 
toins. 91 as regards redemption, foreclosure 


‘or sale asa mortgagee whose mortgage he 


redeems. Such right is described by the 
section asthat of subrogation. The section 
also gives the right to a person who hes 
advanced money to the mortgagor for the 
purposes of redemption. ‘This last provision 
is subject to there being a registered instru- 
ment of agreement that such person shall be 
so subrogated. In this case, however, we are 


‘not bound by s. 92, as this section came into 


force in-April 1930. All such rights as the 
defendant had were already vested before 
that date. The matter therefore depended 
upon the law asit stood before s, 92 was 
enacted, 

It seems to be clear that the right of 
subrogation belongs to a person who under 
an agreement has paid off the mortgagee: 


‘see Gurudeo Singh v.Chandrikah Singh 


(10). The factis that the defendantin this 
case has paid up the mortgagee under an 
agreement to do so, but the question arises 
whether he is entitled to establish the 
agreement by putting in evidence the docu- 
ment of 1906, his sale-deed. As I have 
already held, it is clearly inadmissible to 
prove.bis title to the property and for 

“any. purpose. affecting the property, the document 
would be equally inadmissible,” 

There is ample authority for the proposi- 
tion, however, that the document may be 
used for collateral purposes: see Varda 
Pillai v. Jeevarathnammal (11) and Jagan- 
nath Marwari v. Chandni Bibi (12). Indeed, 
it seems to me on the wording of the section 
itself, thatis s.49, Registration Act, that 
the exclusion of a docnment as evidence is 

(10) 1 Ind. Cas, 9013: 36 O 193: 501, J 611, 

(11) 53 Ind. Cas, 901; A I R1919 PO4i; 461 A 
285; 43 M 2H; (1919) M W N 724; 10 LW 674; 24 0 
WN 316; 38M LJ 313; IBAL J274;2 UP LR 
(P ©)61; 22 Bom. L R 444 (PO), : 

(12) 67 Ind. Oas. 31; AI R1921 Cal. 617; 34 0 Ku 
J 432,230 W N65. 
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limited. The section provides that: 

“A document required by s.17to be registered 
shall not be received as evidence of any transaction 
affecting such property or conferring such power, 
unless it has been registered.” š 

The defendant here uses the document 
to show that there was an agreement by 
him that he should retain the Rs. 14,000, 
part of the consideration for the sale, and 
pay that sum in discharge of the mortgage of 
April 18, 1898. Had the matter been 
governed by s. 92, Transfer of Property Act, 
he would have been precluded from using such 
document as that section provides that such 
an agreement must be evidenced by a 
registered instrument. In the circum- 
stances, therefore, although he is precluded 
from proving his purchase, he may establish 
his undertaking to pay off the subsisting 
mortgage by the deed. Also onthe point 
that the defendant was a mere volunteer it 
seems to me that the respondent must fail. 
That being sc, the defendant is entitled to 
the equitable relief claimed by him- 

The decree of the Subordinate Judge for 
possession tothe plaintiff shall be subject 
to the condition that the plaintiff should pay 
asa condition of his decree the sum of 
Rs. 14,000. 

The respondent is in possession, therefore 
the respondent will pay to the appellant- 
defendant the sum of Rs. 14,000 on or before 
May 7, 1934, with interest at 6 per centum 
per annum from the date of tha delivery of 
possession to the respondent-plaintiff until 
payment. On failure of such payment, the 
respondent will redeliver the property to the 
appellant-defendant. 

The appeal will be allowed with costsin 
this Court and one-half the costs of the Court 
below. 

Fazal Ali, J.—I agree. 

N. Appeal allowed 
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_ ALLAHABAD HIGH COURT ... 

Civil Revision Application No. 37 of 1934. 

August 9, 1931 7) ve 
KENDALL, J. ae a 
J ASSA—PLaINTIFF—APPLIGANT 
4 VETSUS 
DHANI RAM AND ANOTSER— DEFENDANTS 
` ~—OPPOSITE PAKTIES 

Mortgage—Bond for money —Lease in favour of 
lender providing that part of sum payable for rent 
was to be credited towards interest on loan—Transac- 
tion, if amounts to a usufructuary mortgage. 

Where the plaintiff took a money bond from the 
defendant for Rs, 100, payable after three years with 
interest at 2 per cent. per mensem and the defendant 
also executed a lease in favour of the plaintiff for five 
years reserving rent at the rate of Rs, 50 per annum, 


jassa V. DHANI RAY 


bo? 


providing that part of thefsum payable for rent wa 
to be credited towards the interest of the money bond 

Held, that it could not be said that the possession 
of the plaintiff was for the security of the paymen. 
of the loan and that the transaction did not amount 


to a usufructuary mortgage, Chhotey Lal v. Mohan- 


ian (1), referred to. 

C. R. App. from‘an order of the Small 
Cause Court, Farrukhabad, dated Novem- 
ber 24, 1933. 

Mr. Ambika Prasad Dube for Mr. Rom 
Arashi, for the Applicant. 


Judgmen?.—This is an application for 
ihe revision cf an order of the Judge of 
the Small Cause Court, Farrukhabad. The 
plaintiff-applicant sued on the basis of a 
simple money bond for Rs. 100, the prir- 
cipal sum being repayable after three 
years with interest at the rate of 2 per cent, 
per mensem. The money was said to ke 
borrowed to liquidate decrees for arrears of 
rent which were in existence against the 
executants of the bond, namely, Musammat 
Dulari and Dhani Ram. Musammat Dulari 
having died, the plaintiff nominatcd her 
legal representative to take her place, but 
the trial Court found that the nominee was 
not the legal representative and Counsel for 
the plaintiff-applicant, although he disputes 
this decision, informs me that if he suc- 
ceeds on the merits, he js willing to accept 
a decree against Dhani Ram only, as he 
was one of the executants of the bend. 
The Court has dismissed the suit on the 
ground that the transaction embodied in 
the bond is part of the same transaction 
as that embodied in a lease executed in 
favour of the plaintiff, and that the two 
documents together constitute a usufruc- 
tuary mortgage of a tenancy holding, which 
is, therefore, void, and unenforceable. 1 
have described above the contents of the 
money bond. The lease is, if considered in 
itself a valid lease of an occupancy hold- 
ing, as it only extends for five years. It 
reserves rent at the rate of Rs. 50 per 
annum, and provides that part of the sum 
payable for rent shall be credited towards 
the interest of the money bond. 


I have been referred to a decision of a 
Single Judge of this Court in the case of 
Chhotey Lal v. Mohanian (1), in 
which it has been held in very similar 
circumstances—the lease being in itself 
a valid lease, and the rent being just 
sufficient to pay the interest on the money 
bond—that the transaction did not amount 

(1) 127 Ind, Cas. 425; A I R 1930 All. 375; (1930) 


A LJ 332; 14 R D 160; Ind, Rul, (1930) All, £89: 
11 A 46 Rev, A re SUED 
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to usufructuary mortgage ofan occupancy 
holding, as there had been no transfer of an 
interest in specified immovable property for 
the purpose of securing payment of money 
advanced. Inthe present case the execu- 
tants of the bond were clearly, in need of 
ready money, but they also provide in the 
lease for a small income, in addition to the 
amount for interesi that they pay on the 
bond. It is true that the plaintiff under 
the lease is not liable to be ejected until 
the end of five years, and that he, therefore, 
shows. himself to be for two vears in posses- 
sion*dfter the date on which the money 
advariced under the bond becomes payable. 
But" £do not think it would be correct to 
say that the possession of the plaintill is for 
this reason security for the payment of 
money. Supposing for instance, that the 
debtors refused or neglected to pay the debt 
for three years after the date fixed for the 
repayment of the money, that is to say for 
three years after May 14, 1932. The 
creditor's claim would by the end of this 
period become barred by the law of limita- 
tion. But the creditor would have become 
liable to ejectment one year at least before 
the expiration of that period, and it is, 
therefore, difficult to hold that the five years’ 
lease is a real security for the payment of 
the loan. The decision of the trial Court 
that the transaction was necessarily void 
and unenforceable isin the circumstances 
incorrect and as the money was undoubtedly 
advanced to the executants of the bond, it 
is only just that that they or the survivor 
of the two should be made to pay, I therefore, 
allow the application, which has not been 
opposed in this Court, set aside the decree 
and order of the trial Court and direct that 
the plaintiff's suit be decreed with costs 
in both Courts against Dhani Ram but with- 
out future interest, asthe rate of interest 
provided in the bond is anusually high. 


N. Application allowed. 
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NANAVUTTY AND Zta-uL Hasan, JJ. 
ABDUL RAHMAN—Puatntirr— 
APPLIOaNT 
VETSUS 
KALLOO KHAN—Dgrenpant — 
Opposite Party 
Evidence Act (I of 1872), s. 20—Parties agreeing to 


abide by statement of witness—Agreement, whether 
binding. 
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Under s. 20 of the Evidénce Act statements 
made by persons to whom a party to the suit 
has expressly referred for information in reference 
toa.matter in dispute are admissions. Thus where 
the plaintiff and the contesting defendants and their 
respective Pleaders enter into an agreement to the 
effect that they would accept the statement of a 
certain person and would not adduce any further 
evidence, the sworn testimony made by that person 
to the Court is binding upon the parties and 
a decree in accordance therewith is also binding 
upon the parties and the parties cannot be permitted 
to resile from the agreement entered into by them and. 
the decree must stand Himanchal Singh v. Jatwar 
Singh (1), followed l bahi 

C. Rev. App. against the decree of. the 
Munsif, South Lucknow, dated July 17, 
1933. f 


om 


Mr. Siraj Husain, for the Applic- 
ant. 
Mr. G. P. Shukla, for the Opposite’ 
Party. 


Judgment.—This is an application for 
revi-ion under s. 115 of the Code of Civil 
Procedure against a judgment and decree 
of the Court of the learned Munsif of South 
Lucknow. 

The facts out of which this application 
for revision arises are briefly as follows:— 

The plaintiff, Abdul Rahman Khan, sued 
for recovery of Rs. 1,596-10 by sale of the 
mortgaged property. The sole defence to 
the suit was that the defendant had paid 
Rs. 1,000, and not Rs. 100 as alleged by 
the plaintiff. The sole issue framed by the 
learned Munsif was:— ; 

Did defendant pay Rs. 1,000 as alleged 
on February 15, 1932, and obtained Ex. A- 
2 from the plaintifi? 

On the date of hearing defendant's 
Counsel opened his case and examined 
D. W. No.1 Kallu. While the defendant 
was being further cross-examined on the 
following way i. e., of May 26, 1933, Counsel 
of both parties as well as the parties 
themselves made a statement to the effect 
that they wished to abide by the sole 
statement of Khwaja Darogha Abmad 
Husain and they did not wish to examine 
any evidence in the case and they further 
stated that -the parties would not be 
entitled to. object to the statement of 
Khwaja Darogha Ahmad Husain so re- 
corded. The record of these proceedings 
bear not only the signature of the Munsif 
dated May 26, 1933, but also the signa- 
tures of Mr. Abdul Rauf, Counsel for the 
plaintiff and Mr. Gaya Prasad Shukla, 
Counsel for the defendant as also the 
signatures in Urdu of Kallu Khan and 
Abdul Rahman Khan. Under s. 20 of 
the Indian Evidence Act (I of 1872), 
statements made by persons to whom a 
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"party to the suit has expressly referred 
for information in reference to a matter 
in dispute are admissions In Himanchal 
Singh v. Jatwar Singh (1), two learned 
Judges of the Allahabad "High Court, Mr. 

. Justice Sulaiman and Mr. Justice Kan- 

_haiya Lal, have held that where the 

_ plaintiff and the contesting defendants 
and their respective pleaders entered into 

Jan agreement to the effect: 

“lt has. been settled between the parties that Rai 
Sahib Pandit Gopal Das Sharma, vakil, shall hear out 
the whole affair and that we shall accept any 
statement that he may make before the Oourt” 
that the sworn testimony made by the 
referee named to the Court was binding 
upon the parties and that a decree in 
accordance therewith was also binding 
upon the parties and that the parties 
could not be permitted to resile from the 
agreement entered into by them and the 
decree must stand, In this case the. 
learned Judges made the following obser- 
- vations: 

“Ib ia true that ordinarily mere admissions are 
not conclusive, as is provided in s. 31; but admis- 
sions of this kind must be taken to be admissions 
made in a suit by the nominee of a party there- 
to, Such admissions, therefore, ara as conclusive 
and effectual as admissions made by the parties 

„in their written or oral pleadings. The effect is 

“to prevent each party from resilingfrom the state- 
ment made by such a nominee”. 

This case was followed by a single 
Judge of that Court in Gobardhan Das v. 
Husaina (2). 

The learned Counsel. for the applicant 
has argued that the trial Court had no 


' jurisdiction to decide in the manner that .. 
‘it has done as to whether Ex. A-2 was: 


for a sum of Rs. 1,000 or for a sum of 
Rs. 100 and that the lower Court acted: with 
‘material irregularity in not taking further 


‘evidence in the case to decide the real. 
point in controversy and that Ex, A-2., 


was inadmissible in evidence as it did not 
-comply with the provisions of the Stamp 
Law on the subject. 
not competent for the learned Counsel for 
.the plaintiff-applicant to raise these pleas 
- in face of the clear statément of the 
parties and their lawyers in .the trial 
Court that the whole matter would rest 
upon the statement of Khwaja Darogha 
‘Ahmad Husain. The lower Court has 
imerely carried out the wishes of the parties 
in examining Khwaja Darogha Ahmad 
Husain and in passing a decree in ac- 
cordance with the statement made by the 
nominee of the parties. There is no 

(1) 80 Ind. Oas. 16; 46 A710; A IR 192Ł All 570; 
L R5 A439 Oiv. 

(2) 103 Ind. Oas. 34; A I R 1927 All. 659, 
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force in this application for revision, and 
we accordingly dismiss it with costs. 
D. Application dismissed. 





_ OUDH CHIEF COURT 
First Rent Appeal No. 71 of 1933 
November 9, 1934 
Kine AND Tuomas, Jd. 
Sriman NARAIN SINGH— DEFENDANT 
— APPELLANT 
VETSUS 3 
Raja Rajgan Maharaja JAGAT JIT 
SINUH Sarib —PLaINTIFF AND ANOTHER 
—DEFENDANT— RESPONDENTS 

Oudh Rent Act (XXII of 1886), ss, 156, 4 (3), 36, 
37—Clearing cultivating lease for unspecified 
period fixing yearly rent—Document wunregistered— 
Tenants, if statutory tenants—Effect of s. 156, Oudh 
Rent Act on ‘non-registration—Hegistration Act 
(XVI of 1908), s. 17 (1) (d). 

The holder ofa clearing cultivating lease for an 
unspecified term isan ordinary statutory tenant 
under ss. 36 or 37 of the Oudh Rent Act and s, 4 (3) 
does notlay downany rule debarring tenants of 
newly cultivated land from obtaining statutory pri- 
vileges in it fora period of fourteen years. There- 
fore, under s. 156, Oudh Rent Act  notwithstand- 
ing anything contained in the Registration Act, 
pattas granted for any term not exceeding ten years 
by landlords to statutory tenants shall be deemed 
good and valid without their being registered. 
Swami Dayal v. Thakur Nabi Bakhsh, 8. D, No.1 
of 1893, followed. h 

F. R. A. against a decree of the Assistant 
Ooliector, First Class, Bahraich, dated July 
24, 1933. 
: Mr. Radha Krishna, for the Appellant. 

Messrs. Ghulam Hasan and Iftikhar 


Husain, for the Respondents. 


Judgment.—This is a defendant's 
appeal arising outof a suit for arrears of 
rent. The Kapurthala estate leased an area 
of forest land, known as Rakhauna Balapur, 
to the defendants in 1925 for the purpose of 
cutting down timber. Subsequently by a 
written agreement or lease (Hx. 3) dated 
January 7, 1926, the Kapurthala estate 
leased the same land tothe defendants for 
agricultural purposes, It was agreed that 
within the first three years the defendants 
would be liable to pay rent only in respect 
of such areas of land as they might actually 
pring under cultiyation, but after three 
years (which wasthe period fixed for fell- 
ing the timber) the defendants would be 
liable to pay rent at the rate of Re. 1-8 per 
bigha for the whole area, whether it had 
been brought under cultivation or not. 

The Kapurthala estate brought the suit 
for arrears of rent for 1336-39 Fasli. One 
of the main defences was that the lease 
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_welied upon by the plaintiff (Ex. 3) was 


“as the document must be: held 
- within the scope of s. 17 (1) (b) or 17 (1) (d), 


inadmissible in evidence as it had not 
been properly registered and it was com- 
pulsorily registrable. It was also argued 
that in any case the defendants were not 
liable to pay rent for any part of the area 
which had not actually been brought under 
cultivation. The trial Court decided the 
disputed points substantially in the plaint- 
iff's favour and decreed the suit. 

The defendant No. 1 comes tothis Court 
in appeal, i 

The main question argued in appeal is 
whether the lease or ikrarnama (Ex. 3) is 
compulsorily regis!rable, 

The document relates to land in the 


“ District of Bahraich but it was registered at 


Gonda and we may take it that the registra- 
tion was invalid. and ineffective. The 
question however is whether the document 
was compulsorily registrable. 

In our view the document should be 


' regarded as a lease of land for agricultural 


purposes. No period is fixed, but en 


_apnual rent is provided, so the, document 
- should be taken as alease from year to ` 


year. A yearly rent has also been reserved, 


‘go under the provisions of s. 17 (1) (di of 


the Indian Registration Act the document 
would be compulsorily registrable. This 
view wastaken by another Bench of this 
‘Court in Second Rent Appeal No. 50 of 1933 


‘.decided on September 27, 1934. That was 


another rent suit between the same 
parties andthe document in question in 


‘that case: was very similar to the docu- 
The ` 


ment in question in the present case. 
learned Judges held that, in so far cs the 


- document piovided for the: eventuality of 


‘the lessee cultivating- the land -under the 


- trees it purported to create- and declare a 

. Tight or -intérest: in immovable property. 
` ` within: the meaning of s.17 (1) (b) of the 
-> Indian Registration Act, and as-it had not 
` . beeù registeted atthe proper registration 


office it was: inadmissible-in evidence under 


>B: 49 of- the Act.. We are in agreement with 


the ‘learned Judges.who decided the case 


: if thé: terms of the Indian: Registration Act 


only-we?é.to- be taken into consideration, 
to fall 


` put the question before us is whether s. 156 


‘of the Oudh Rent Act does .not~ apply so as 


to make: the document valid sind admis- 
sible in evidence without registration. The 
learned Judges who decided-the previous 


‘ suit mentioned above did not take into con- 


sideration this- section of the Oudh Rent 


-Act . which modifies the- general law >of 
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' registration inrespect of cértain classes of 
documents. 

In our - opinion s. 156 of the Act applies 
to the facts of this case. ‘The eection lays 
down:— 

“Notwithstanding anything contained in the 
Indian Registration Act, 1877, pattas granted for any 
term not exceeding ten years by landlords to statutory 
tenants shall be deemed good and valid without their 
being registered." 

The document in question must, we think, 
be held to be a patta granted by a landlord 
to a tenant and as no term has been fixed 
for the lease the document would prima 
facie appear to fall within the scope of the 
section and to be good and valid without 
being registered. It has however been 

contended that the. defendants cannot be 
held to be “statutory” tenants and therefore 
the, provisions of s. 156.do not apply to the 
lease granted to them. ; 

The land which was leased to the defend- 
-ants was land which had not previously 
been cultivated and was in fact forest 
land. Stress has been laid upon the provi- 
sions of s.4, sub-s. (3)ofthe Oudh Rent 
Act with reference to land of this sort, 
which is commonly. known as nautor land. 
-It is enacted that 
“ where land not previously cultivated has been or 
is hereafter let by a landlord to, a tenant........... .. for 
the purpose of being reclaimed by the tenani, nothing 
in the section shall Le construed to affect the con- 
-ditions of any contract relating to that- land until 
fourteen years have elapsed from the date on 
which the land was first- brought under cultiva- 
tion,” í . 

This means that. in the case of nautor 
land the. parties can contract themselves 
out of the provisionsof the Act for a period 
of. fourteen years. -It does not mean that 
-the 1ights given to a slatutory tenants under 
s. 37 dp not -apply to persons admitted to 
the occupation of nautor land. . The. effect 
ofs. 4 (3).is that the rights given to the 
tenant by s, 37 may be nullified or modified 
by private agreement, between him and the 
landlord. during. the first ‘fourteen years of 
his holding the nautor land. For instance, 
the parties might agree that the. tenant - 
would be liable fo ejectment after. a term 
of seven years, or that the : rent. would be 
liable to enhancement by the landlord after 
aterm of five years. But. inthe absence 
of any such agreement the privileges con- 
ferred by the Act upon tenants would 
operate in nautor land just as much as in 
old cultivation. This view is supported by 
the authority of the case. Swami :Dayal v. 
Thakur. Nabi xBakhsh:. (S, D. No 1 
of 1893) in Which ;fhe Board of 
Revenue ‘held that the ‘holder of a clear- 

! ‘ wk Ce Care aa. 
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ing cultivating lease for an unspecified 
term: was an ordinary statutory tenant 
under ss. 36 or 37 of the Act and thats. 4 
(3) did not lay down any rule debarring 
ténants: of newly cultivated land from 
obtaining statutory privileges in itfor a 
period of fourteen years. In our opinion 
that case was correctly decided and the 
defendants inthe present case must be held 
to be statutory tenants. On this view it is 
clear that the provisions of s.156 of the 
Oudh Rent Act are applicable tothe docu- 
ment Ex,3 and it must be deemed good 
and valid without being registered. 

“It has been argued for the appellant that 
Ex. 3 is not properly speaking a “lease” but 
it isonly an agreement to give 4 lease, 
The argumént is that during the first three 
yeats the défendants are notliable to pay 
rent for any part-of the land unless they 
actually bring it under cultivation. So 
they donot become tenants except in so 
far as they exercise their right of cultivat- 
ing the land. This contention does not 
appeal to us. We think that the document 
must beregarded asa lease of land for 
agricultural purposes. [tis clearly provid- 
ed that after the period fixed for cutting 
(th:ee years) the defendants would be 
Hable to pay rent ab the specilied rate for 
the whole area whether they actually 
cultivate it or mot. Jt wasonly during the 
first threefyearsthat a concession was made 
inthe matter of rent, as the defendans 
were not liable during the first three years 
topay rent for any area not actually 
brought under cultivation, We do not 
think that this agreement regarding rent 
differentiates the transaction froma lease 
even in respect of the first three years, but 
it was certainly alease of the whole area 
from, 1336 Fasli onwards. ; 

Section 107 of the." Transfer-0f Property 
Act has also been relied upon for the argu- 
ment that even if the terms of the Indian 
Registration Act are to be disregarded (in 
view of s..156 of the Oudh Rent Act) never- 
theless the document in question will not 
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- poundable offence is a valid instrument. 


be valid as a lease without being registered. ` 


There is no force in this. contention as the 
Transfer of Property Act itself clearly lays 
down in s,117 that its provisions do not 
apply to leases for agricultural ‘purposes 
except in so far as the Local Government 
may declare them to be applicable. Itis 
not suggested that any such declaration has 
been made, 

Holding thatthe lease (Ex.3) is admis- 
sible in evidence, we need not consider the 
question ‘what would’ be the fair and 
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equitable rate of rent. According to the 
lease the stipulated rate of rent was Re. 1-8 
per bigha and the defendants are bound by 
the terms of the lease. We may however 
point out that the defendants actually paid 
rent at this rate for the year 1356 Fasli 
and they also agreed, as shown by the fard 
nilam, to pay at that rate at the time when 
the forest was auctioned. 

On the question whether the defendants 
have proved the supply of certain bundles 
of wire to the plaintiff, in part payment of 
rent, we agree to the finding of the trial 
Court. 

In view of our findings the appeal must 
fail and we accordingly dismiss it with 
costs. 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 29 of 1934 
September 24, 1934 
NIAMAT-ULLAH, J. 
RAM JASH GOSHAIN— PLAINTIFF 
—APPLIOANT 
VETSUS 
MARKANDE PATHAK AND OTHERS— 
DEFENDANTS —OPPOSITE Party 

Promissory Note—Burden of proof as toatsence of 
considcration—Plaintyyf persisting that pro-note 
was for cash consideration—Story disbelieved ~Suit, 
if can stand, , 

ln a suit on a promissory note it is open to a defend- 
ant to piead that the promissory note executed by 
him was executed ın certain circumstances and 
was without consideration. The onus, of course, lies 
on the defendant to establish that he received no 
consideration, and if he succeedsin displacing the 
apparent tenor of the promissory note as regards 
cousideration and the plaintiff cannot fall back upon 
any other case, the suit must be dismissed. 

a promissory note executed by the defendants in 
consideration of the plaintiff withdrawing of a com- 
But where 
nowever, the plaintiff persists in his case that the 
promissory note was in respect of money advanced 
in cash and this ‘story is disbelieved ana thë debts 
impeach the promissory note onthe ground that it 
was extorted from them, the suit must be dismissed, 

Cr. K. against an order of Small Cause 
Court Judge, Saidpur, dated September 25, 
1933. 

Mr. Ram Nama Prasad, for the Appli- 
cant. i 

Mr. N. Upadhiya, 
Parties. 


Order.—This is an application ia revision 
by the plaintiff whose suit for Rs. 223-11-0 
on fool of a promissory note alleged to nave 
been executed by the defendants was 
dismissed by the lower Court. The plaintiff's 
case as set out.in his plaint is that he 
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advanced Rs. 200 in cash to the defendants 
on January J3,193],in lieu of which the 
defendants executed the promissory note 
in suit agreeing to pay the aforesaid sum 
with interest at the rate of 6 per cent. per 
annum, The defence was adenial of the 
receipt of consideration. It was alleged 
that the plaintiff had filed a complaint 
in a Criminal Court against the defendants 
and taking advantage of his position as a 
prosecutor he obtained the promissory note 
in suit by the exercise of undue influence. 
It was emphasized at more than one place 
in the written statement that the promis- 
soy note was without consideration, and 
as such; not enforceable. 

The plaintiff gave his own evidence in 
support of his claim and stated that he 
withdrew his complaint as alleged by the 
defendants, but on that very day he advanc- 
ed Rs. 200 in cash to the defendants. 
According to his evidence the two matters 
were wholly independent of each other. 
The learned Munsif disbelieved the plaintiff's 
story so far as the loan of the sum claimed 
is concerned. He has expressed an opinion 
to the effect that the promissory note was 
executed in consideration of the plaintiff 
withdrawing the complaint. The learned 
Munsif did not, however, consider it neces- 
sary to record a finding as to whether on 
that supposition the plaintiff was entitled 
to a decree. 

It is argued by the learned Advocate for 
the applicant that a promissory note exe- 
cuted by the defendants in consideration 
of the plaintiff withdrawing of a compound- 
able offence is a valid instrument. If this 
had been the plaintifi's case, the argument 
would have merited consideration. The 
plaintiff, however, persisted in his case that 
the promissory note was in respect of 
money advanced in cash. This story 
having been disbelieved, and in my opinion 
rightly, the question is whether the plaintiff 
can succeed on the defendants’ admission. 
I have carefully considered the written 
statement and do not find that it contains 
any admission to the effect that the pro- 
missory note was executed by the defendants 
in Consideration of the plaintiff withdrawing 
the criminal case. On the contrary the 
defendants impeach the prcmissory note 
onthe ground that the plaintiff extorted 
it from them. In this view the defendants’ 
ples, namely that no consideration passed 
10 them under the promissory note cannot 
put prevail. 

The learned Advocate for the applicant 
referred me to Sri Ram v. Firm Sobha Ram 
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Gopal Rai (1) and Ghanshiam Das Baij 
Nath v. Mithan Lal Tandon (2). These 
were cases in which the defence was held 
to be barred by s. 92, Evidence Act. The 
defendants’ pleas in those, cases were in 
violation of the provisions of s. 92. In 
none of those cases the plea was that, there 
was no consideration fur-the promissory 
note there in snit. It cannot be denied 
that itis open to a defendant to plead 
that the promissory note executed by him 
was executed incertain circumstances and 
was without consideration. The onus of, 
course lies on the defendant to establish 
that he received no consideration, and if 
he succeeds in displacing the apparent 
tenor of the promissory note as regards 
consideration and the plaintiff cannot fall 
back upon any other case, the suit must 
be dismissed. I am satisfied that.the view 
taken by the lower Court is right. This 
revision is, accordingly, dismissed with 
costs. 

D. Revision dismissed. 

(1) 67 Ind Cas 513: AI R 1922 All 213; 44 A 521; 
20 Al. Jd 315; 4 UPLR(A) 153 


(2) 124 Ind. Gas 73; A IR 1930 All 529; Ind, Rul. 
(1930) AIL619; (1930) A L J 1032, 





OUDH CHIEF COURT 
First Civil Appeal No. 52 of 1933 
November 9, 1934 
NANAVUTTY AND THOMAS, Jd. 
Babu JANG BAHADUR SINGH— 
DuarenDantT—APPELLANT 
VETSUS 
Hafiz EWAZ MOHAMMAD— PLAINTIFF 
AND ANOTAER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch. III, 
para. 1l—Hazecution of decree ordering sale of im- 
movuble property transferred to Collector—Mortgage: 
by judgment-debtor — Whether void—U, P, Land 
Kevenue Act (ILI of 1901), 8. 14—Written sanction 
from officer not legally authorised to give it— 
Sufficiency of—Oudh Estates Act (I of 180%), ss. 13° 
(a), 14, 15— Gift by father-in-law to son-in-law— 
Property, if ceases to be ancestral—Permission to 
mortgage, if necessary —Hindu  Law—Maternal 
grand-father's property inherited by grandson— 
Property, tf ancestral. 

When the execution of a decree ordering the sale 
of immovable property bas been transferred to the 
Collector under s.320 ofthe Code of Civil Pro- 
cedure, 1882, the effect of s.325-A (corresponding to 
para. 11 of Sch. LI of the present Code) is that a mort- 
gage ofthe property or any part ofit, made by the 
juagment-debtor while the Oollector was in a 
position to exercise the powers given to him by 
s8. 322 to 325 of old Code is absolutely void, and not 
merely voidable as against the Collector and those 
claiming under him. _Gaurishankar Balmakund v. 
Chinnumaya (2), followed. |p. 614, col. 2.) 

Under s. 14, U. P. Land Reventie Act, it is only 
the Local Government who has got the powers to` 
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appointin each district an officer who shall be the 
Collector of the district and who shall throughout 
his district exercise all the powers and discharge all 
the duties conferred and imposed on a Collector by 
the Land Revenue Act or any other law for the time 
being in force. When an officer has not been legally 
authorised to grant the sanction he will be acting 
ultra vires when he sanctions the proposal of the 
Sale Officer that permission should be granted to 
the judgment-debtor to sell the property which was 
sought to be sold in execution of .the decree. Sucha 
written permission as required by para. 11 of Sch. III, 
is not merely “routine work.” [p. 618, col. 2] 

Neither under the Oudh Estates Act I of 1869 nor 
under the ordinary Hindu Law, is a son-in-law an 
heir of his fathér-in law, and the provisions of 
ss. 13 (a), 14 and 15 of the Oudh Estates Act make 
it clear that a village which was ancestral 
property in thehands of a person ceases to 
be so when it is gifted to his son-in-law In respect 
of such property which becomes  self-acquired, no 
written permission of the Collector is necessary 
for mortgaging it [p. 617, col. 2; p. 618, col 1.) 

[Case law’ discussed.] ` 

Under Hindu Law the question whether the estate 
inherited from the maternal grand-father is to be 


deemed ancestral property can only arise if a Hindu . 


dies leaving daughter's sons and the daughter had 
predeceased him or if he dies leaving a daughter and 
the daughter underthe law by which parties are 
governed, takesa limited interest in the property 
inherited by her from her father. |p. 619, col, T.) 

F.C. A. against the decree of the Subordi- 
nate Judge of Fyzabad, dated March 25, 
1933. 

Messrs. Hyder Husain and Mahendra Deo 
Varma, for the Appellant. 

Messrs. M. Wasim, Mohammad Ayub, 
Naimullah and Fiyaz Ali, for the Respond- 
ents. 


Judgment.—This is a defendant’s appeal 
against a judgment und decree of the Court 
of the learned Subordinate Judge of Fyza- 
bad decreeing the plaintiff's suit. 

The following pedigree will serve to 
explain the relationship between the 
parties — ; 

SUBEDAR GAEND SINGH 


was married to 
Musammat Agand Kuar 


.Musammat Soghar Kuar 
was married to 
Sheo Ambar Singh, 
| 





| 
Jag Mohan Singh, 
defendant No. 1 
(died after passing 
of the trial Court's 
decree 


| 
Jang Prasad Singh, 


Jang Pahadur Singh 
defendant No. 2 
appellant. 


wife of 
Musammat Jag Dei 
pro forma 
respondent No. 2, 


Subedar Gaend Singh, was a petty 
grantee ‘whose name was-entered at No. 92, 
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in List No. VI, prepared under s. 8 of 
Act I of 1869. His name was not entered 
in List No. I. His estate was known as 
Bhiti Risalpur. 

The village in suit is village Bbhiti, 
Pargana Tanda in the district of Fyzabad,. 
and Subedar Gaend Singh, was the’ sole 
owner of this village (see Ex A-14, p. 1 and 
Ex. A-1,-p. 4 of Part III of the paper book). 

On December 2, 1876, Subedar Gaend 
Singh, gifted village Bhiti to his son-in- 
law, Sheo Ambar Singh (see Ex. A-l, p. 4 
of Part ITI, of the paper book), and Subedar 
Gaend Singh, gifted village Fatehpur and 
half of village Nansanda on May 7, 1877, 
to his widow, Musammat Agani Kuar. 

On January 26, 1891, Sheo Ambar Singh, 
the son-in-law of Subedar Gaend Singh, 
mortgaged village Bhiti to Babu Manohar 
Lal, a Pleader of Fyzabad, for Rs. 3,000, to 
pay certain prior debts due tohim. Babu 
Manohar Lal got a decree for sale on 
March 26, 1899, on foot of that mortgage 
against Sheo Ambar Singh. On October 15, 
1900, Sheo Ambar Singh, executed a mort- 
gage bond for Rs. 9,00', in favour of Rai 
Sri Ram Bahadur to pay the decretal 
money due to B. Manohar Lal, and 
after the death of Sheo Ambar Singh, 
his widow Musammat Sughar Kuar, and 
her two sons, Jagmohan Singh and Jag 
Prasad Singh, renewed that mortgage on 
November 23, 1907, for Rs. 14,000, due on 
the earlier bond of 1900 agreeing to re-pay 
the said money with simple interest at 
6 per cent. per annum within three years. 
Rai Sri Ram Bahadur filed the suit on 
April 6, 1914, for the recovery of his money 
due on the mortgage of November 23, 1907. 
See Sughar Kuar v. Sitapat Ram (1). On 
March 6, 1916, the heirs of Rat Sri Ram 
Bahadur obtained a preliminary decree 
for sale against Musammat Sughar Kuar, 
Jagmohan Singh and Jang Bahadur Singh 
(see Ex. A-4, p. 11). This preliminary 
decree was made final on June 28, 1919, 
(see Ex. A-4, col. 3, p. 15 of Part III, of the 
paper book). An application for realising 
the balance of the decretal amount was 
made by the decree-holders on January 17, 
1920 (see Ex. A-4, col. 10, p. 15 of Part TIT 
of the paper book). On November 25, 
1920, the Subordinate judge of Fyzabad 
transferred the proceedings for execution 
of the decree to the Deputy Commissioner 
of Fyzabad as the property sought to b^ 
sold, namely village Bhiti was considered 
ancestral property of the judgment-debtors. 


On October 21, 1929, while the Deputy 
(139 Ind. Oas, 135; 200 O 67; 4 O LJ 92, 


614 
Commissioner of Fyzabad was in charge 
of the proceedings in respect of the execu- 
tion of this decree, the mortgage deed in 
suit was executed for Rs. 47,000, by Jag- 
moban Singh and Jang Bahadur Singh in 
favour of Hafiz Ewaz Mohammad, the 
plaintiff-respondent (see Ex. 1, p. 57 of 
Part IJI, of the paper book). Jang Baha- 
dur Singh and Jagmohan Singh wanted to 
sue Ohhedi for the recovery of village 
Fatehpur. Chhedi was the transferee from 
Musammat Agand Kuar, widow of Subedar 
Gaend Singh. For the purpose of fighting 
out this case, Hafiz Ewaz Mohammad 
advanced Rs. 6,000, to Jang Bahadur Singh 
and Jagmohan Singh, on June 24, 1924, 
‘see mortgage deed Ex. 2, p. 27 and an 
agreement Ex. A-1], p. 24 of Part III, of 
the paper book). On July 18, 1924, Babu 
Jagmohan Singh and Jang Bahadur Singh 
executed another mortgage-deed in favour 
of Hafiz Ewaz Mohammad for Rs. 17,300, 
(see Rx. 3, p. 30 of Part III of the paper 
book) and, the agreement (Ex. 22, p. 61). 
These earlier mortgages were included in 
the moritgage-deed in suit (Ex. 1, p. 57), 
dated October 2), 1929, for Rs. Rs. 47,000. 
It is to be noted that the mortgage deeds 
Exs.2 and 3, were also executed while 
proceedings in execution of the decree were 
pending in the Court of the Deputy Com- 
‘missioner of Fyzabad and no sanction in 
writing was obtained from that officer for 
executing these mortgage-deeds. On April 5, 
1932, the present suit was filed for sale on 
the basis of the mortgage-deed, Ex. 1. On 
August 18, 1932, written statement was 
filed by the defendants. Among other pleas 
taken by the defendants the three principal 
defences raised by them were (a) that the 
deed in suit was vitiated by undue influ- 
ence and fraud ; (b) that the deed was void 
for want of the written sanction of the Col- 
lector as it was executed while execution 
prcceedings were pending in the Court of 
‘the Deputy Commissioner of Fyzabad, and 
(c) that in any case part of the consideration 
in‘ respect of the mortgage-deeds [xs. 2 
and 3, was void inasmuch as these deeds 
were entered into without the written sanc- 
tion of the Collector of the district. The 
learned Subordinate Judge decreed the 
plaintiff's suit on March 25, 1933, after re- 
jecting all the defences raised by the de- 
fendants. The defendants have filed the 
appeal, and during the pendency of the 
appeal, Jagmohan Singh, original defend- 
ant No.1, died and his widow Musammat 
Jagdei, has now been ‘made pro forma 
respondent No. 2, and the appeal has been 
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continued by Jang Bahadur Singh, alone. 
The plea as regards the invalidity of the 
mortgage-deed in suit on the ground of; 
undue influence and fraud which is em~ 
bodied jn ground No. 4 of the memorandum. 
of appeal has not been pressed before us by. 
the learned Counsel for the defendant- 
appellant. The finding of the learned Sub- 
ordinate Judge on Issue No. 2 thus remains 
unchallenged. 

The sole question of law argued before 
us inthis appeal is that the mortgage-deed 
in suit is invalid and void ab initio, inas- 
much as it was executed while proceedings 
in execution of the decree against the 
judgment-debtors (the executants of the 
mortgage-deed) were pending in the Oourt 
of the Deputy Commissioner of Fyzabad and 
as this mortgage-deed was executed in 
violation of the provisions of law laid down 
inr. 11, of Sch. III of the Code of Civil 
Procedure, it is void and: ineffectual. The 
decision of their Lordships ‘of the Privy 
Council in Gaurishankar Balmakund vi: 
Chinnumaya (2), is conclusive on this point. 
In this case it was held that when thé 
execution of a decree ordering the sale of 
immovable property had been transferred 
to the Collector under s. 320 of the Code of 
Civil Procedure, 1882, the effect of s. 325-A 
(correspondent tor, 11 of Sch. III of the 
present Code) was that a mortgage cf the 
property or apy part of it, made by the 
judgment debtor while the Collector was in 
a position to exercise. the powers given to 
him bj ss. 322 lo 325 of the old Code was 
absolutely void, and not merely-voidable 
as against the Collector and those claiming 
under him. The decision in Magniram 
Vithuram v. Bakubai (3) was disapproved 
and overruled. Their Lordships in deliver- 
ing the judgment in this case made the 
following observations :— 

“ Jn short, the sole point in this appeal is whether 
a declaration by statute that a judgment-debtor 
shall be incompetent to mortgage his property 
is or is not to be read in the exact and plain 
sense which the words imply, lt is not neces- 
sary to go into reasons for the statute, but if 
reasons were to be. implied, it is manifest that 
a confusion of title of a sumewhat extraordinary kind 
would arise if it was held that it was competent on 
the one hand for the judgment debtor to mortgage 
the residuary interest, so to speak, leaving, on the 
other haud, uncontrolled and unimpaired during the 
same time all those acts of administration by a 
Collector, which it is admitted in argument would be 
perfectly competent.” 

(2) 48 Ind, Oas. 312; 45 I A219; 14 N LR 18]; 
“BM LJ 733; 16 A LJ 93; 25M L T 64; 230 WN 
350; 29 O LJ 20!; 46 O 1x3; 1 U P L R (PO) H; 
%1} Bom. L R 54:; 9 L W 327(P C). : 

(3) 16 Ind, Cas.'570; 36 B 510; 14 Bom, L R 
598. 
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“The confusioa resulting from such a situation is 
not hard to figure.” 

Itis admitted before us that Exs. 2 and 
3 which formed part of the consideration 
of the mortgage-deed in suit (Ex. 1) were 
executed “without the written permission 
of the Deputy Comissioner of Fyzabad. As 
regards the mortgage-deed in suit (Ex. 1), 
it is contended on behalf of the plaintiff- 
respondent that the written permission of 
the Deputy Commissioner of Fyzabad had 
been obtained before the mortgage-deed 
-in suit was executed. On the other hand, 
it is argued on behalf of the defendant- 
appellant that the permission gran‘ed by 
Mr. Masudul Hasan, Sub-Divisional Officer 
of Tahsil Fyzabad did not amount to the 
grant of a written permission by the 
Collector of the district within the maning 
of r. Il of Sch. III of the Code of Civil 
Procedure. These are the two respective 
contentions. In para. 23 of the written 
statement filed on behalf of the defendants, 
it was stated that the deeds in dispute 
were invalid in law and void and unenfor- 
ceable because all the three mortgage- 
deeds executed on the June 24, 1924, 
July 18, 192', and October 21, 1929, were 
-executed at a time when the decree in favour 
of B. Sitapat Ram and others had been trans- 
ferred to the Deputy ‘ ommissioner of 
Fyzabad for execution under s. 68 of the 
Code of Civil Procedure ani the plaintiff 
had not obtained in writing the permission of 
the Deputy Commissioner of Fyzabad for 
entering into these morlgage-deeds as 
required by. r. 11 of Sch. IM of the Code 


of Civil Procedure. Mr. Faiyaz Ali, 
Advocate, on behalf of the plaintiff- 
‘respondent admitted in the trial Court 


that the deed in suit was executed while 
sale proceedings were going on in the 
Collectorate. He further urged in the 
“trial Oourt that the mortgage-deed in 
suit was executed after obtaining the 
- sanction of the Collector. Exhibit A-3, p. 11 
of Part III of the paper book is a copy of 
the preliminary decree for sale passed by 
the Subordinate Judge of Fyzabad in 
-Buit No. 56 of 1914, dated March u, 1917, in 
which the entire village Bhiti is shown as 
the mortgaged property in suit. Exhibit 
A-t, p. 15, of Part HII of the paper book is 
an application for execution of the decree 
showing chat the decree-holder wanted to 
realise the balance of the decretal amount. 
Exhibit.Aro, p.22 of Part [II of the paper 
book is an extract from the order sheet of 
file No. 19 of 1920 in the Court of the 
“ybordinate Judge of Fyzabad in which 
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it is stated that the property sought to 
be sold is declared to be ancestral. 
Exhibit A-6, p. 18, Part III of the paper 
book is an application, dated December §, 
1927, for execution of the decree in Suit 
No." 56 of 1914 in which the decree-holders 
prayed that the property mentioned in the 
annexed list be put to sale in order that 
the decretal amount be realised. 
Exhibit A-7, p. 42 of Part [II of the paper 
book is an order of the Subordinate Judge 
of Fyzabad in Suit No. 241 of 1928 holding 
that the application for execution of the 
decree was maintainable and directing 
that the papers be sent to the Collector 
of Fyzabad for necessary action. Exhibit- A-3, 
p. 45 is an application of Hafiz Ewaz 
Mohammad in file. of Case No. 5-67-174 in 
the Court of the Sale Officer of Fyzabad to 
have his mortgages Exs. 2 and 3 declared 
a charge on the property sought to be sold. 
Exhibit A-9, p. 47 is an order of the Sale 
Officer declaring that as these mortgage 
deeds (Exs. 2 and 3) were executed when 
execution proceedings were pending in 
the Collectorate, these mortgage-deeds 
could not be declared a charge on 
the property sought to be sold and the 
application of Hafiz Ewaz Muhammad, the 
plaintiff in the present suit, was dismissed 
on the February 4, 1929. Exhibit 6, p. 53, 
is a certificate gran'ed by the Sale Officer of 
Fyzabad,dated October 18, 1929, authorising 
Jagmohan Singh, judgment-debtor, to 
mortgage or sell the property sought to be 
sold for asum not less than the decretal 
amount together with costs of the execution 
proceedings, These were the only documents 
produced by both parties when the case 
was argued before the learned Subordi- 
nate Judge on March 14, 1933.” On the 
same day- after the arguments. had been 
heard and judgment reserved, the defend- 
ants put in an application stating that 
there was no order of the Deputy Gommis- 
sioner of Fyzabad sanctioning the mort- 
gage-deed in suit as was contended for 
by the plaintiff and wanted the plaintiff to 
produce it, Thereupon the Court ordered 
the plaintiff to produce the document ‘the 
following day. Accordingly on the 
March 15, 1933, the plaintiff filed 5 docu- 
Exhibit 28, 
p.48is an application dated October 16, 
1929, made by Thakur Jagmohan Singh 
in the Court of the Deputy Uommissioner of 
Fyzabad praying that permission may be 
granted to him to mortgage village Bhiti 
which was sought to be sold in order. to 
payup the decretal amount. Exhibit 29, 
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p. 49 isan order of the Deputy Commis- 
sioner, dated October 16, 1923, calling for a 
report from the Sale Officer. Exhibit 30, 
"p. 50is a report of the Sale Ahlmad, dated 
October 17, 1929, suggesting that a certificate 
for the transfer of the property could be 
‘granted to the applicant, the judgment- 
debtor, Jagmohan Singh. Exhibit 31, p. 51, 
is a report made by the Sale Officer of 
Fyzabad, recommending to the Deputy 
Commissioner that a certificate may be 
granted to the judgment-debtor to dispose 
of his property and the sale may be 
adjourned to October 27, 1929. Exbibit 32, 
p. 52 is an order passed by Saiyid Masud- 
“ul Hasan on behalf of the Deputy Commis- 
sioner of Fyzabad granting permission to 
the judgment-debtor to sell the property 
sought tobe sold for an amount not less 
than the decretal amount and costs of the 
‘execution proceedings. Jt was upon this 
order of Mr. Masudul Hasan, dated Octo- 
ber 17, 1929, purporting to be on behalf of 
the Deputy Commissioner of Fyzabad that 
‘the Sale Officer Mr. Tajammul Husain, 
on October 18, 1925, granted the sale certi- 
ficate Ex. 6, p. 53. It is thus clear that 
all the five documents Exs. 28 to 32 filed by 
the plaintiff after arguments had been 
heard by the learned trial Judge were 
all antecedent in time to the certificate 
granted by the Sale Officer (Ex. 6). They 
‘did not advance the contention urged on 
behalf of the plaintiff. The certificate Ex. 6 
of October 18, 1929, was granted by the 
Sale Officer and not by the Deputy Commis- 
sioner of Fyzabad and ‘the order sanction- 
ing the grant of sale certificate was also 
not passed by the Deputy Commissioner 
of Fyzabad, Mr. Bishop, but by Mr. 
Masudul Hasan who was in temporary 
charge of certian departments of 
‘the Oollectorate during the tem- 
porary absence of the Deputy 
“Commissioner on casual leave. The order 
of Mr. Bishop, Deputy Commissioner of 
Fyzabad, dated October 15, 1929, which is 
on the record makes this point very clear, 
“The material portion of this order runs ag 
‘follows:— 
“Office Superintendent, - 

“Mr. Desai will be in general charge for me 
“while I am away, though it is impossible for me 
while on casual leave to invest, him with any 
further powers beyond those which he already 
has. Matters, therefore, which require by statute 
the orders cf the District Magistrate or Deputy 
Commigsioner must be referred to meor must 
await my return. He should, however, be able to 
dispose of -routine affairs, 

“Petitions and ordinary vernacular Court work 

-had ‘better be'done for me by ‘Saigid ‘Masudul 
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panchayat officer 


Hasan whom I hereby appoint 
He will deal with 


for the period of my absence. 
all panchayat matters just as he used-to de 
previously when panchayat officer, except that J 
cannot give him | power to allow revision under 
8. sa 


“Revenue and rent appeñis must await my 
ribein and will remain without dates being 
xed,” 

‘(Sd.) T. B.W. Bishop 


. October 15 1929," 

It is clear from the order of the Deputy 
Commissioner of Fyzabad set forth above 
that he did not purport to appoint 
Mr. Desai or Mr. Masudul Hasan as Offi- 
ciating Deputy Commissioner of Fyzabad 
in his absence from Fyzabad on casual 
leave for 14 days. He had not the power to 
doso. Under s. 14 ofthe Land Revenue 
Act (Act III of 1901), it is only the Local 
Government who has got the powers to 
appoint in each District an officer who shall 
be the Collector ofthe District -and who 
shall throughout his District exercise all 
the powers and discharge all the duties 
conferred and imposed on a Collector by the 
Land Revenue Act or any, other law for 
the time being in force. Even the written 
sanction granted by Mr. Masudul Hasan 
(Ex. 32) is a sanction purporting to be on 
behalf of the Deputy Commissioner. Mr. 


-Masudul Hasan was not legally authorised 


to grant this sanction and he was acting 
ultra vires when he sanctioned the prop osal 
ofthe Sale Officerthat permission should 
ke granted to the judgment-debtor, to.'sell. 


‘the property which was sought ‘to be ‘sold 


in execution of the decree of. B. : Tulshi ab 
It was“ held: "in Akbar” 
Hussain v. Shahan Shah Begäm (4), that the 
morigage of a property made without’ ‘the * 
permission of the Collector at. a'time 
when the property secured was’ under the: 
management of the Collector entrusted with 
the execution of a decree under s.. 68 of the 
Code of Civil Procedure was: void ‘under 
para, llof Sch. III of that Code. In 
Abdul Rahman v. Gaya Prasad (5) it was 
held by a learned Judge vf this Court that 
the use of the word “incompetent” in: r..11 
of Sch, IJI of the Code of Civil Precedure ` 
showed clearly that whilst the property: was” 
under the control of the Collector the judg... 
ment-debtor was absolutely. , disa halel 
from entering into any transdtibn in ¢ 
travention of the terms of r.: I1l of ‘Sch site 
of the Code of Civil Procedure; rand, “the. dis: `’ 
qualification im posed ‘by: the,” “rule. Was, 


(4) 83 Ind. gas. 854; 27 O 056. 140 iad 82; ALR 
19 4-Oudh r | 
(5) 124 Ind Gas. 354; 210 0 A EH gag ` 
E 4 Lab 


84, E, 
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absolute in its nature, making transactions 
entered into by the judgment-debtor contrary 
to the provisions ofr. 11 altogether void and 
. not merely voidable as against the Collector 
or persons claiming under him. In Thakur 
‘Amir Haider Khanv. Kanhaiya Bakhsh 
Singh (6) a Bench of this Court composed 
-of Sir Louis Stuart, O. J., and the late Mr. 
Justice Raza held that the provisions ofr, 11 
of Sch. TIT of the Code of Civil Procedure 
had to be construed strictly and the decla- 
_ tration contained -in it that a judgment- 
‘debtor shall be incompetent to alienate his 
‘property must be read in tne exact sense 
‘which the words of the paragraph imply. 
‘In this case the ruling of their Lordships of 
‘the Privy Countilin Gaurishanhar Balmu- 
kand v. Chinnumaya (2) was relied upon 
‘and followed. We have ina recent decision 
‘of ours in First Civil Appeal No. 32 
of 1932 [Gaura Dei v. Yasin Ali 
Khan (7)] decided on October 24, 1934, 
held that the deeds in suit in that case were 
‘invalid and void ab initio inasmuch 
the judgment-debtor was incompetent to 
-execute without ihe written permission of 
‘the Deputy Commissioner of Sultanpur as 
required by s. 325-A of the old Oode of Civil 
‘Procedure corresponding to para. 1] of 
Sch. III ofthe present Code. We do not 
“agree withthe learned Subordinate Judge 
‘that Mr. Masudul Hasan was competent to 
gtantthe written permission on behalf of 
the Cédllector of the District as required by 
"para. 11 of Sch. III of the Code of Civil 
‘Procedure. In our opinion such a 
written: permission as required by 
para. 11 of Sch. IHI ofthe Code of Civil 
‘Procedure, isnot merély, in the words of 
the learned Subordinate 
work”. Mr. Bishop could not delegate these 
powerstoMr Masudul Hasan nor did he 
purport'to delegate these powers by his 
order of October 15,1929. We must, there- 
fore, uphold the pleas taken by the defend- 
-ant-appéllant in grounds Ncs, 1,2 and 3 of 
the memorandum of appeal. 

The learned Counsel for the plaintiff-res- 
pondent, faced with this difficulty, has stre- 
nuously ‘argued that village: Bhiti in the 
-hands of Sheo Ambar Singh and his sons 

- were not. ancestral property and that 
para.:ll of Sch. III of the Code of Civil 
Procedure could not te made applicable to 
this case, asthe village in question was not 
ancestral property although execution pro- 


| ()121 Ind. Cas, 888; 6 O W N 750; A1R 1999 
Oudh:.441;,, Ind, Rul, (1930) _ Oudh 72; 5 Luck 


285. . ; 
(7) 153 Ind, Oas, 585; 11 O W N 1571. 
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ceedings in respect of the sale of that vil- 
lage were taking place in the Court of the 
Deputy Commissioner of Fyzabad under a 
mistaken belief of the Subordinate Judge 
of Fyzabad that the village being ancestral, 
execution proceedings should be transfer- 
red under s, 68 of the Code of Civil Proce- 
dure, to the Court of the Collecctor of Fyz- 
abad. Itiscommon ground that village 
Bhiti was gifted by Subedar Gaend Singh 
to his son-in-law Sheo Ambar Singh. Vil- 
lage Bhiti was no doubt ancestral property 
in the hands of Subedar Gaend Singh, but 
when it was gifted to Sheo Ambar Singh, 
it ceased to be ancestral property. The 
object of s, 68 of the Code of Civil Pro- 
cedure was to enable the Collector of the 
District to liquidate the debts of encum- 
bered land-holders without the immediate 
sale of theirestates and soto preserve the 
old landed gentry of the country. [See 
Huroprosad v. Kali Prosad Roy (8)]. In 
exercise of the powers conferred by s. 68 
of the Code of Civil Procedure, the Local 
Government of these provinces had by noti- 
fication No. 1887/I-238 dated October 7, 
1911, declared that, with effect from 
January 1, 1912, the execution of decrees in 
cases in which a Civil Court has ordered 
any ancestral land situate in the United 
Provinces of Agra and Oudh or any in- 
terest therein to be sold shall be transferred 
to the Collector of the District. (Seer. 189, 
Chap. IV of the Oudh Civil Rules of 1929). 
Rule 190 of the said rules runs as fol- 
lows:— 

“Inthe above notification, and inthis chapter, 
the term ‘ancestral land’ means— 

“(a) Land, forming a makal or share in or 
portion ofa mahal which has been owned con- 
tinuously in Agra from January 1, 1860, or in 
Oudh from the Summary Settlement of 1858-59, 
or from theconclusion of the First Regular Settle- 
ment, by the proprietor, which term shall include 
an ‘under-proprietor’ in Oudh as defined in s. 4 
(15) of the United Provinces Land Revenue Act, 


1:01, orby the person or persons from whom such 
proprietor has directly or indirectly inherited such 


and; 

“(b) land.forming an estateor part of an estate 
as defined in the Oudh Estates Act, i669; 

“(c) Land conferred by the British Government as 
a reward for services rendered to the Stateon the 
owner or on ga, person from whom such owner 
has directly or indirectly inherited such land; or 

“(d) the interest of the holder of a grant of land 
revenue conferred by the British or any former 
Government on him, or on a person from whom he 
had directly or indirectly inherited such interest,” 


Neither under the Oudh Estates Act I 
of 1869 nor under the ordinary lindu Law, 
is a son-in-law, an heir of his father- 
in-law, and the provisions of ss, 13 


(8) 9 © 290. 


618 


(a), 14 and 15 of the Oudh Estates Act 
make it abundantly clear that village 
Bhiti which was ancestral property in the 
hands of Subedar Gaend Singh ceased to 
be so when it was gifted to his ¢on-in- 
law, Sheo Ambar Singh. In Lal Ram 
Singh v. The Deputy Commissioner .0f 
Partabgarh (9), the facts were as follows :— 
“H the original holder of a List II estate had, 
before he received his sanad, executed a deed of 
gift in favour of his grandson R of all hia pro- 
perties except 6 villages. Disputes having arisen 
as to the effect of the gift in favour of R, H 
filed a suit against R for a declaration that not- 
withstanding the gift he was the absolute pro- 
prietor. The suit ended in a compromise and H 
executed a settlement which provided ‘that on the 
death of H, R and D the mother of R, L the second 
son of H and his heirs and representatives shall 
succeed to the entire Rampur Kaithaula estate, 
as provided by s. 22 of Act 1 of 1§69°" 
N the son of L brought a suit for posses- 
sion on the death of R against the sons 
and grandsons of R who were in possession 
of the estate. 


It was held by their Lordships of the 
Privy Council that L took the property as 
self-acquired property and could dispose 
of it by will, In Ameer Mirza Beg v. 
Udit Prasad (10), it was held hy two 
learned Judges of the late Court of the 
Judicial Commissioner of Oudh that an 
interest in a property, title to which was 
acquired by will and which by reason of 
the provision of s.15 of the Oudh Estates 
Act I of 1869 ceased to be an estate 
within the meaning of the Act, was not 
ancestral property within the meaning of 
cl. (bi, of para. 179 of the Oudh Civil 
Digest. In Muhammad Usman Khan v. 
Bankey Lal (11), it was held that so long 
as the property continued to he governed 
by the provisions of the Oudh Estates 
Act, it must be considered to form an 
estate or part of an estate as defined in 
the Oudh Estates Act, but that it could 
not be considered to be such an estate or a 
part of an estate when it ceased to be 
governed by that Act. In Adya Dat Ram v. 
Gopal Das (12), it was held that where 
a talugdar beqneathed certain villages 
forming part of an estale as defined in 
the Oudh Estates Act I of 1869, to his 

(9) 76 Ind. Cas. 922: 26 O O 257: ('923) M W N 591; 
ATR 1993PC 60.9 O & ALR 746; 214 L J777: 
23 M L T 355; 45 A 596:100 LIS 3. iu: A165; 47 
M I.J 2F0; 299.0 W N 86 PQ), 

*10)90 Ind. Cas. 779; 2 O W N 816; AIR 1925 


Oudh 709, 
(111142 Ind Cas 735; BO W N 75% ATR 1929 
Qudh 46;; Ind. Rul. (1930) Oudh 113; 5 Lueck 


£33, 
(12) 139 Ind. Cas 633;9O W N &47; 6 Luck 657; 
Ind, Rul. (1932) Oudh 370; A I R 1932 Oudh 313, 
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grandson, the bequest was governed bys. 14 
and not by s. 15 of the Act, and therefore 
the property remained ancestral estate 
within the meaning of cl. (b) of the r. 190 
of the Oudh Civil Rules. In Fazal Ahmad 
v. Wesal-ud-din (13), it was held that 
property to which title was made out by 
gift was not properly inherited within the 
meaning of r. 4, Chap. IV, of the General 
Rules of Practice for the Oivil Courts 
and such property was consequently not 
ancestral. It is clear from the ruling 
quoted above that the contention of the 
plaintiff-respondent must prevail on this 
point and it must be held that village 
Bhiti in the hands of the sons of Sheo 
Ambar Singh was not ancestral property 
and therefore even if the execution pro- 
ceedings in respect of this village were 
pending in the Court of the Deputy Com- 
missioner of Fyzabad, no written permis- 
sion of the Collector was necessary before 
the judgment-debtors could execute the 
mortgage deed in suit in favour of Hafiz 
Ewaz Muhammad. 

The learned Counsel for the defendant- 
appellant has argued that though it may 
be admitted that village Bhiti was self- 
acquired property in the hands of Sheo 
Ambar Singh, it was really ancestral 
property in the hands of Jang Bahadur 
and Jag Prasad, the sons of Sheo Ambar 
Singh and the grandsons of Subedar Gaend 
Singh, the original grantee who held 
village Bhiti as his ancestral property as 
a reward for services rendered to the State. 
He has argued that under cl. (e) of r. 190 
of the Oudh Civil Rules, village Bhiti 
must be deemed to be ancestral property. 
We cannot, for a moment, accept this 
contention. It is true that village Bhiti 
was granted to Sardar Bahadur Subedar 
Gaend Singh in recognition of his loyal 
services to the British Government but 
Jang Bahadur and Jag Prasad Singh did 
not and could not inherit villege Bhiti 
from their maternal grandfather. .. The 
village was gifted to Sheo Ambar Singh, 
the son-in-law of Subedar Gaend Singh. 
Jt has been held by the late Court of 
the Judicial Commissioner of Oudh in 
Narain Singh v. Kalakankar Estate (14),- 
relied upon by the learned Counsel for the 
defendant-appellant, that where the trans- 
fer of a taluka to a person was by way 
ofa gift falling under ss. 13 and 14 of the 
Oudh Estates Act, his rights in the taluka 
are governed by the personal law, modi- 

(13) 35 Ind. Cas. 742; 38 A 48i; 14 A LJ 699, 

(14) 55 Ind. Cag, 896; 70 L J93, 
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fied by custom, if any, to which he is 
subject, and not by any custom of suc-/ 
cession prevailing in the taluka, inas-. 
much: a he gets it’as his self-dcquired 
property. The words “directly or indirectly 
inherited” in cl. (6) (c) of r. 190 of the 
Oudh Civil Rules cannot apply to the: 
present case because by no stretch of. 
language: can it be said that Jang Baha- 
dur Singh and Jag Prasad Singh inherited 
village‘ Bhiti from their grandfather,Subedar 
Gaend Singh. They inherited it from their. 
father, Sheo Ambar Singh, who did not 
inherit the property from Subedar Gaend 
Singh but their father acquired it by way 
of gift. The observations in Maulla's 
Hindu Law, 7th edition, 1932, at p. 242 as 
to whether property inherited from maternal 
grandfather is to be deemed ancestral 
property or not cannot be made applicable 
to the present case because it cannot be 
said: that Jang Bahadur Singh and Jag 
Prasad Singh inherited village Bhiti from 
their maternal grandfather Subedar 
Gaend Singh; as pointed out : by Sir 
Dinshaw Mulla at p. 243 of his work on 
Hindu Law (2nd Edition) this question can 
only arise if a Hindt dies leaving dau- 
ghter'’s sons: and the daughter had pre- 
deceased him or if he dies leaving a 
daughter and the daughter under the law 
by which parties are governed, takes a 
limited interest in the property inherited 
by’ her from her father. In the present 
case Musammat Sughar Kuar, the daughter 
of Subedar Gaend Singh, did not inherit 
village Bhiti at all.” It was gifted to her 
husband and not to her. There is, here- 
fore, no question of village Bhiti being 
inherited indirectly by Jag Prasad Singh 
and Jang Bahadur Singh from their mater- 
nal grandfather, Subedar Gaend Singh. 

For the’ reasons given above, we hold 
that village Bhiti in the hands of Jang 
‘Babadur Singh and Jag Prasad Singh 
‘was not ancestral’ properly: but was self- 
‘acquired ‘property and in respect of such 
relf-acquired property no written permis- 
‘Sion of the Collector was necessary before 
the: judgment-debtors could execute a 
morigage-deed. The fact that the execution 
proceedings weré conducted in the Court 
‘of the Deputy Commissioner of Fyzabad 
under a mistaken belief that village Bhiti 
“was ‘ancestial property does not affect the 
right of the plaintiff, Hafiz Ewaz Muham- 
mad, to prove before us that in fact 
village Bhiti was the self-acquired prop- 
erty of the: judgment-debtor. The plain- 
tiff has fully proved the execution of his 
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mortgage-deed and the passing of the 
entire consideration in respect thereof. 
No other plea raised in the memorandum 
of appeal was argued before us. For 
the reasons given above, we uphold the 
judgment and decree of the learned Sub- 
ordinate Judge of Fyzabad and dismiss 
this appeal with costs, 
N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 277 of 1934 
August 16, 1934 
SULAIMAN, ©. J. AND Racu HPAL 
SINGH, J. 
BHAGIRATH LAL-—APPLICANT 
versus 


EMPEROR—Oppos!tTE Pariy 

Penal Code (Act XLV of 1060}, s 193—Intention to 
divert suspicion and conceal one's guilt, if an offence— 
Liability of accused under s. 193— Criminal Proce- 
dure Code (Act V of 1898), s 476— Accused suspected 
of fabricating evidence in case under s 4, U. P. Adul- 
teration Act—Direction of proceedings for offence 
under s 193, Penal Code—Propriety of. 

The mere intention to divert suspicion and conceal 
one’s guilt need not necesgarily amount to fabrizat- 
ing evidence which may appear in a judicial pro- 
ceeding or.ina proceeding taken before a public 
servantor before an arbitrator so that such authoris- 
ed person would form a different opinion, But if 
theact ofan accused person ‘comes within the 
language of s, 192, Penal Code, he cannot take 
shelter behind the circumstance that he is an accused 
person to escape the penalty unders 193, Penal 
Uode. Emperor v. Ram Khilawan (1), explained 
and distinguished Emperor v., Rama Naga Hagavne 
(2), relied on. 

The accused was being tried under s. 4, U. P. 
Adulteration Act. The case against the accused was 
that he had exposed adulterated ghee for sale. In 
his defence he produced a phial containing some 
ghee stating that it had been given to him by the 
Health Officer at the time he took a sample of the 
ghee. The Magistrate thought that the colour of the 
contents of the original phial was different from 
that of the contents of the phial produced by the 
accused and also thought that the seals purporting 
to be those of the Health Officer on the two phials 
were not the same, Accordingly he took proceedings 
under s. 476, Oriminal Procedure Code: 

Held, that it was premature for the Magistrate to 
form an adverse opinion against the accused and 
to direct the prosecution of the accused 
without himself enquiring into the matter and 
recording a clear finding, whether the ghee actually 
exposed for sale was identical with the sample 
produced or with that produced by the Health Officer. 


Cr. R. from an order of the Sessions Judge, 
Muzaffarnagar, dated February 23, 1934. 

Mr. S. K. Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. f 


Order.—This is an application in revi- 
sjon by an accused person against whom a 
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complaint under s. 476, Criminal Procedure 
Code has been ordered to be filed by the 
Magistrate in whose Court he was being 
tried under s. 4, U., P. Adulteration Act, 
The case against the accused was that he 
had exposed adulterated ghee for sale. In 
his defence he produced a phial containing 
some ghee stating that it had been given 
tohim by the Health Officer at the time he 
took a sample of the ghee with the request 
that it be tested again by the public 
analyst at his expense. The Magistrate 
thought that the colour of the contents of 
the original phial was different from that of 
the contents ofthe phial produced by the 
accused and also thought thatthe seals 
purporting to be those of the Health Officer 
onthe two phials were not the same. 
Accordingly he took proceedings under 
8. 476, Criminal Procedure Code, against the 
accused for having fabricated false evidence. 
The revision came up before a learned 
Judge of this Court who has referred it to 
a Division Bench, The facts of this case 
have not yet been finally found. There is 
only a suspicion against the accused so far. 
The question whether the ghee which was 
exposed by the accused for sale was identical 
with the sample in the original phial or in 
the second phial, is a question of fact which 
may haveto be decided in the criminal 
case itself. Onthe faceof it, therefore, it 
seems to be premature forthe Magistrate to 
form an adverse opinion against the 
accused and without himself enqviring into 
the matter and recording a clear finding; to 
direct the prosecution of the accused under 
8. 193, Penal Code. 

But we cannot accept the contention 
urged on behalf of the accused that there 
is an absolute protection or privilege in 
favour of an accused person who fabricates 
false evidence in order to defend himself. 
Section 192, Penal Code, is quite general 
and applies to every person who causes any 
circumstance to exist......... intending that 
such circumstance... may appear in 
evidence in a judicial pro:eeding orin a 


proceeding taken by law before a public: 


servant as such, or before an arbitrator, 
and that such circumstance ....60 appear- 
ing in evidence may cause any person who 
in such proceeding is to form an opinion 
upon the evidence, to entertain an erroneous 
opinion touching any point material to the 
result of the proceeding. Such a person is 
said to fabricate false evidence. Para. 1, 
8. 193 provides punishment for fabricating 
false evidence for the purpose of being used 
in any stage of a judicial proceeding; while 
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para. 2 provides punishment.for a person 
who in any other case intentionally 
fabricates false evidence. Obviously the 
other cases implied are the cases mentioned 
in ss. 191 and 192, Penal Code. On the 
language of these sections it is impossible 
to hold thatthe accused is in any more 
privileged position than an ordinary 
person. Tosay so would be dangerous and 
would put a premium on the fabrication 
and manufacture of false evidence in 
judicial proceedings by accused persons. 
The learned Advocate for ‘the. applicant 
relies on the case of Emperor `v. kam 
Khilawan (1). That was a somewhat 
peculiar case. The learned Jndges took 
the finding of the Sessions Judge, which was 
the ground of the conviction, to be that: 

“the accused endeavoured to make it appear that 
the murder was committed ata place different from 
that at which it was perpetrated, and thereby fabricat- 
ed false evidence " 

This was understood to be nothing more 
than that an accused person had been charged 
either with giving or fabricating false 
evidence: 

“with the sole object of diverting suspicion from 
himself and concealing bis guilt in regard -to a crime 
with which he is charged.” 

The learned Judges probably did not 
meantolay down anything more than this 
that where an accused person fabricates 
false evidence with the sole object of 
diverting suspicion from himself and con- 
cealing his guilt, he cannot be convicted 
under s. 193, Penal Code. Of course, the 
mere intention to divert suspicion and 
conceal one’s guilt need not necessarily 
amount to fabricating evidence which may 
appear in a judicial proceeding or ina 
proceeding taken before a public servant 
or before an arbitrator so that such 
authorised person would form a different 
opinion. Butif the act of an accused person 
comes within the Janguage of s 192, Penal 
Code, it is difficult to see how he can take 
shelter behind the circumstance that he is 
an accused person. The opinion expressed 
in Ram Khilawan’'s case (1) was not followed 
by the Bombay High Court in Emperor v. 
Rama Naga Hagavne (2). Weare of opinion 
that the view expressed in Ram Khilawan's 
case (1) was due to the peculiar way in which 
the learned Sessions Judge had recorded 
his finding, which apparently did not 
amount ilo more than stating that the sole 
object of the accused was to divert suspicion 


(0) 28 A705; A W N 1906, 19; 4 Cr, LJ 
68 


NI Bom, 99; 23 Or, L J 


(2) 64 Ind. Cas 503; 
87. TA 


AI 
23,46 B 317: 23 Bom, L R 
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from himself. In that view the case would 
be distinguishable. 

We are, therefore, of opinion that there is 
no warrant for the conclusion that any 
special: protection is intended to be afforded 
to accused persons who can escape from the 
penalty. imposed by s, 193 by reason only of 
being accused persons. We would, however, 
make it clear that we express no opinion on 
the facts of this case because they have not 
yet been finally determined by the learned 
Magistrate. In our opinion the prosecution 
of the accused under s. 193 is premature. 
The stage for making such an order would 
arise ifthe Magistrate in disposing of the 
case under s.4,U.P. Adulteration Act, 
came to a finding against the accused. 
We, therefore, quash the proceedings under 
s. 193,- Penal Code, upon the filing ofa 
complaint under 8. 476, Criminal Procedure 
Code, against the applicant. 

D. Order accordingly. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1745 of 1931 
May 15, 1934 
HENDERSON, J. 
PROSANNA RAM GHOSH AND OTHERS— 
APPELLANTS 
VETSUS 

ANFAR ALI AND OTHEBS-— RESPONDENTS 

Civil Procedure Code (Act V of 1908),0. XXXII, 
r. 15—Appointment of guardian—Sutt under 3. 77, Re- 
gisiration Act (XVI of 1908)—Defendant's unsoundness 
of mind, alleged by plaintif— Court's duty—Death of 
lunatic ‘before starting of proceeding—No guardian 
ad litem appointed—Legal representative brought on 
record after expiry of thirty days from order refus- 
ing registration— Suit, if barred. 

‘If a plaintiff alleges that the defendant is of un- 
sound mind the Oourt must not immediately ac- 
cept this as well founded and appoint a guardian 
ad litem. It is only when the Court on inquiry 
has found that the defendant by reason of unsound- 
ness of mind or mental infirmity is incapable of 
protecting his interest that it is necessary to appoint 
a guardian ad litem. Where therefore a lunatic de- 
fendant dieseven before any processes are issued 
and itis not possible for the Court to start an in- 
quiry with regard to his mental condition, no 
question of appointing a guardian ad litem can arise 
and the suit against the legal representative is 
not barred by time on the ground that legally no 
suit was instituted against deceased lunatic at all 
because no guardian ad litem was appointed with 
the result that the suit must be deemed to have 
been instituted for the first time when the legal 
representatives were brought on record by which 
time it was barred by limitation. Rup Chand v. 
Dasodha ( }, Khem Karan v. Har Dayal (2) and Ralla 
Singh v. Bishno (3:, referred to. 

. 0. A. from Appellate decree of the 
ris Judge, Sylhet, dated January 7, 
1931. 
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Mr. Nikunja Behari Roy, for the Appel- 
lant. 

Mr. Benoyendra Nath Palit, for the Res- 
pondents. 

Judgment.—This appeal is by the 
defendants. It is directed against the 
decree passed in Appeal No. 844 of 1929, 
affirming the decree passed in suit No. 91 
of the same year. The contention of the 
appellants is that the suit was barred by 
limitation. The appellants are the heirs 
of one Kularam Ghosh who was the original 
defendant. The suit was brought under 
the provisions of s. 77, Registration Act. 
Registration was refused on November 3, 
1928, the suit was instituted on December 1, 
1928, Kularam Ghosh died on December 15, 
1928, and the present appellants were sub- 
stituted on January 18, 1929. Thereis a 
finding that Kularam Ghosh was a lunatic 
when the suit was filed. 

The argument made on behalf of the 
appellants is that legally no suit was insti- 
tuted against Kularam at all because no 
guardian ad litem was appointed with the 
result that the suit was really instituted 
when the present appellants were brought 
on the record on January 18, 1929, by which 
time it would have been barred by limita- 
tion. Thelearned District Judge overruled 
this contention on the authority of the case 
reported in Rup Chand v. Dasodha (1). That 
decision followed an earlier one reported 
in Khem Karan v. Har Dayal (2), which 
has also been followed by the High Court 
of Lahore : vide the case reported in Ralla 
Singh v. Bishna (3); no authority to the 
contrary has been cited before me and I 
respectfully agree with those decisions. 
But I am further of opinion that the point 
did not really arise for decision in view of 
the provisions of O. XXXII, r. 15, Civil 
Procedure Code, which provide for litiga- 
tion by or against persons of unsound mind. 
It deals with two distinct classes of cases 
Firstly, it provides for persons who have 
been adjudged as of unsound mind in 
inquisition under the Lunacy Act ; this 
case is not of that character. Secondly, it 
deals with cases of persons who have not 
been so adjudged. It seemsto have been 
assumed as a matter of course in the 
lower Courts that if a plaintiff alleges 
that the defendant is of unsound mind the 
Court must immediately accept this as well 
founded and appoint a guardian ad litem. 

(1) 30 A 55; A W N 1907, 290. 

(2) 4 A37; A W N 1681; 129, 

(8) 93 Ind. Cas, 355; AI R 1926 Lah. 186; 7 L 
102;8 L LJ 32; 27 PLE 106. 
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This is not so. Itis only when the Court 
on inquiry has found that the defendant 
by reason of unsoundness of mind or mental 
infirmity is incapable of protecting his 
interest that it is necessary to appoint a 
guardian ad litem. In the present case 
Kularam Ghosh died even before any pro- 
cesses were issued and if was not possible 
for the Courl to start an inquiry with re- 
gard to his mental condition. The result 
is that mo question of appointing a guar- 
dian ad litem ever arose. The appeal is 
dismissed with costs. 

D o Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 19'of 1934 
June 12, 1934 
Youne, O. J. AND SALE, J. 
ATA MOHAMMAD—Acousgp—APPELLANT 
V: TSUS 
EMPEROR—Opposits PARTY 

Penal Code (Act XLV of 1860), s. 97—Deceased 
losing temper with accused and threatening accused 
with scythe—Blow aimed at deceased in self-defence 
— Death—Right of private defence, if exceeded 

Where the deceased on losing his temper with the 
accused his brother, threatened him with a scythe 
and the accused, apprehending that he was about to 
be hit onthe head with a scythe, aimed a blow at 
the deceased in self-defence and this resulted in the 
fracture of the deceased's skull : 

Held, that in the absence of any other evidence to 
the contrary, the accused cannot be held to have 
exceeded the right of private defence. 

Mr, Abdul Aziz, for the Appellant. 

. Mr. Des Raj Sawhney, for the Crown. 

Judgment.—Ata Muhammad appeals 
from a conviction by ‘the learned Sessions 
Judge of Hoshiarpur under s. 302, Penal 
Code, and sentence of transportation for 
life. Itis not denied that the fatal blow, 
which caused the death of Shah Muham- 
mad was inflicted by the appellant. 
The point urged before us in appeal is 
that Ata Muhammad acted in the exercise 
of the right of private defence and is not 
guilty of any offence. 

The facts are simple. The appellant 
and the deceased are real brothers. At 
about noon on August 9, 1933, the infant 
son of tbe deceased Shah Muhammad, 
quarrelled with the ‘infant son of the 
appellant. The dispute between these 
two children led to interchange of -abuse 
between their mothers, in the course of 
which the deceased Shah Muhammad in- 
tervened to abuse the wife of the appel- 
lant. The appellant remonstrated. Accord- 
ing tothe evidence of the widow of Shah 
Muhammad deceased and of one - Buta, 
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which is the only evidence, on the record, 
Shah Muhammad picked upa datu ` (big 
scythe) and threatened to strike the ap- 
pellant with it. In reply the. appellant 
aimed a blow witha lathi at the right 
hand of the deceased with the object of 
knocking the scythe out of his hand but 
by accident the blow fell on the deceased’s 
head and resulted in the fracture of the 
skull. This was the fatal blow which 
caused Shah Muhammad's death. ‘Accord- 
ing to the eye-witnesses only one blow 
was struck. 

The learned Sessions Judge has held 
that the two eye-witnesses, whose state- 
ments constitute the only evidence in this 
case have concealed: certain essential 
facts, in that the medical . evidence indi- 
cates that the deceased must have received 
more thanone blow. Weare of opinion 
that no such inference can be drawn from 
the medical evidence unsupported by any 
direct evidence. It is not beyond the 
bounds of possibility that of the three 
injuries which the post mortem examination 
disclosés, the coéntused mark on the head 
and on: the right shoulder are the 
result of one and the same blow. The 
only other injury is the contusion mark on 
the left side of the abdomen with scratch- 
es. on if. There is evidence that after 
the deceased had been felled by the 
blow. on the head he was dragged out of 
the room. This injury.is consistent with the 
dragging. From the medical evidence it can 
only be said with certainty that there was ` 
one serious injury. This evidence is, there- , 
fore, not necessarily inconsistent with the 
evidence of thé two : eye-witnesses. - In 
any case the only’ evidence available is 
the statement of these two’ eye- witnesses 
and the effect of this evidence is that the 
deceased lost his temper with his’ brother, 
the accused and threatened-him with a 
scythe. The | accused apprehending that 
he ?wasabout to be hit onthe head with a 
scythe, aimed a blow at the deceased i in 
self-defence, 

In the- absence of any.other evidence to. 
the contrary, we ‘cannot: hold ; that the 
appellant in these circumstances, ‘exceeded 
the right of private ‘defence: . We, there- 
fore, accept the .appeal, set-aside the con- 
viction and sentence: and direct..that the 
accused be acquitted. ' PRO 
N. ; f Appeal accepted. 
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CALCUTTA HIGH COURT 
Civil Rule No. 220 of 1934 
June 13, 1934 
S. K. Gnosz, J. 
SURENDRA KUMAR NANDI— 
PETITIONER 
versus 
BEPIN CHANDRA GUHA AND OTHEKS 
—Oprosits PARTIES 

Bengal Tenancy Act (VIII of 1885), s, 26-J— 
Exercise of jurisdiction under s. 26-J by lower 
Court—High Court, if will inter fere—Deed—Construc- 
tion ~Patta—Provision that on payment of rent, lessee 

` may enjoy in succession sons and grandsons down- 
wards—Provision fixing liability to pay additional 
‘amount with rent on certain contingency—Permanent 
tenancy, tf created—Words ‘daimi kaimi’, if indicate 
permanency of tenancy. 

Where the lower Court chooses to exercise juris- 
diction under s. 26-J, Bengal Tenancy Act, the 
matter is outside those subjects in which the High 
. Court will ordinarily interfere, 

Accurding to a patta, certain land was let out 
at an annual rent of Rs, 3 including cess and 
‘there was nothing to indicate that the rent should 
be varied. But the concluding lines were as follows: 
.“On payment of rent you enjoy and possess (tl e land) 

Jin succession of sons and grandsons downwards. 
Jn these terms I execute this daimi kaimi paita, dated 
August 1', 1835." There was a further recital to 
the effcct that ifthe demand by the superior land- 
.lord ba ever increased the lessee would be liable to 
pay proportionate amount, The entry in the Record 

. of Rights was that the holding was an occupancy 
- holding: . 

Held, that the recitals in the patta led to the 
_ conclusion that the intention was that the tenancy 
should be fixed and that liability to pay additional 
amount on certain contingency did not make the 
-tenancy a non-permanent one. Golam Rahaman 
v. Guru Das (2), Nabendra Kissore Ray v. Chowd- 
hury Mian (8) and Ambika Charan v, Basanta Kumar 
(4) refered to. 

The Court can rely om the term ‘daimi kaimi' in 
order to hold that permanency is indicated. Pyari 
Mohan v. Siddique Ahmad (1) referred to. 

O .R. from an order of the Munsif, Second 
Court, Chittagong, in Miscellaneous Judi- 

. cial Case No, 547 of 1933. 

Mr. Chandra Sekhar Sen; for the Peti- 
_ tioner. 

Mr. Narendra 
Opposite Party. 


Judgment.—The petitionerin this Rule 
purchased in an auction salein execution 
of a mortgage decree a tenure belonging 

_ to opposite party No. 2 and situated in the 
District of Chittagong. His case is that 
thé’ rent was settled in kaimi mokarari 
. right by a.registered lease dated August 15, 
ls:5. He paid the landlord’s fee and 
served notices as required by the Bengal 
Tenancy Act. i 
Thereupon, the opposite party who is the 
Jandlord made an application under s. 26-J 
of the Act for enhanced Jandlord’s fee and 
compensation alleging that the land com- 


Kumar Das, for the 
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prised an occupancy holding. In the lower 
Gourt the purchaser of the tenancy relied 
on the aforesaid registered patta while 
the landlord relied on the Record of Rights 
in which the entry was to the effect that 
the holding was an occupancy one. The 
learned Munsif gave effect to the entry 
in the Record of Rights and decided in 
favour of the landlord. Hence this Rule. 

A question has been raised as to whe- 
ther in a matter like this, the Court should 
at all interfere under e. 115, Oivil Proce- 
dure Code. The Rule having been ob- 
tained by the petitioner I do not propose 
to examine this matter in detail and it 
would be sufficient to say that since the 
Munsif has chosen to exercise jurisdiction 
under s. 26-J, it is difficult to resist the 
conclusion that the matter is outside those 
subjects in which this Court would 
ordinarily interfere. 

On the merite, the main point raised 
is whether the patta in question shows that 
the subject-matter of the lease was a per- 
manent tenancy. If that isso, it must be 
accepted in place of the Record of Rights. 
It is pointed out that the Jearned 
Munsif did not decide the question 
as to whether the patta related to a different 
taluk, but the petitioner was not to blame 
because the order complained against is 
made on the assumption that the patta 
does relate to that land. The patta shows 
that the land was let out at an annual rent 
of Rs. 3 including cess and thereis nothing 
to indicate that it was intended that the 
rent should be varied. On the other hand, 
the concluding lines are as follows: 

“On payment of rent you enjoy and possess (the 
land) in succession of sons and grandsons down- 


wards. ln these terms I execute this d imi kaimi 
patta, dated August 10, 1695." 


The learned Munsif has remarked that 
it cannot be said that because the words 
‘daimi kaimi' occur it is a mokurari lease. 
But there are cases in which the Courts 
have relied on such terms as these in 
order to hold that permanency is indicated, 
See, for instance, the case of the Pyari 
Mohan v. Siddique Ahmad (1), which was 
followed in Second Appeal No. 2445 of 
1925. Stress is laid on the recital to the 
effect that if the demand by the superior 
landlord be ever increased, the lessee 
would be liable to pay proportionate 
amount and it is contended that therefore 
the rent cannot be fixed. But taking all 
the. recitals into consideration it would be 
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dition or to a possible liability it was 
(1) 117 Ind, Cas. 675; AIR 1928 -Oal. 531, 
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intended that the rent should not be fixed. 
There are many cases in which clauses 
occur making the tenant liable to pay 
an additional amount on the happening of 
a certain contingency. For instance, see 
the cases of Golam Rahaman v. Guru Das 
(2), Nabendra Kissore Ray v. Chowdhury 
Mian (3) and Ambika Charan v. Basanta 
Kumar (4). It seems to me that the recitals 
in the patta do lead to the conclusion that 
it was intended that the tenancy should 
be permanent. That being so, the learned 
Munsif was in error in giving effect to 
the Record of Rights. The Rule must be 
made absolute with costs, hearing-fee one 
gold mohur. 
N. Rule made absolute. 

(2) 76 Ind. Cas. 586; A. I. R. 1923 Cal. 505; 38 
OL J 350. 

(3: 131 Ind. Cas. 584; A I R1931 Cal. 265; £2 0 L J 
583; Ind. Rul. (1931) Cal. 472. 

(4) 134 Ind. Oas. 1139; A I R 1982 Cal. 73; 580 
1046; Ind Rul. (1932) Cal. 42; 36 O. W. N. 178. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 73 of 1932 
August 15, 1934 
Buasuey, ©. J. AND Kine, J. 
PADILAM NARAYANAMMA AND 
ANOTHER—APPELLANTS 
versus 
NETI VENKATASOMAYAJULU AND 
ANOTHER — RESPONDENTS 

Provincial’ Insolvency Act iV of 192), ss. 4, 23— 
Application by creditor under 8.4 heard and decided 
by Insolvency: Court—Inference that leave was 
granted under s.23—Absence of formal application 
for leave, whether material. . i is 

Where acreditor made an application to a District 
Munsif sitting as an Insolvency Court, under s. 4 of 
the Provincivl Insolvency Act praying fora declare- 
tion thata certain transaction’ was benami and the 
Munsif entertained the application, heard it and 
gave a decision upon it : f 

Held, that though no formal application had been 
made for leave under s. 28 of the said Actaad no 
formal leave had been granted, the fair inference 
from what took place was that leave of the Court 
‘had been granted and the application under s, 4 
was not, therefore, barredfor waatof leave under 


s. 28, . 

[Their Lordships drew the attention of Insolvency 
Courts, Ofcial Receivers and the Official Assignee 
to the observations made by the Judicial Committee 
in. V. P. Y. R. Chockalingam Chetty v. Seethai 


Achee (L). 
T gh, against the judgment and order 


of the High Court, dated March 24, 1932, 
in Appeal against Appellate Order No. 196 
of 1930, preferred against the order of the 
District Court, Kistna, dated July 26, 1930, 
and made in Miscellaneous Appeal No. 8 of 
1930 (OC. M. P, No. 235 of 1927, in I. P. 
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No. 24 of 1921, District Munsif’s Court, 
Masulipatam). 

Mr. P. Somasundaram, for the Appel- 
lants. 

Messrs. Jiddu Lakshmayyu and I. ©. 
Raghavachariar, for the, Respondents. 

Beasley, C. J.—The question in this 
appeal is whether an application in in- 
solvency made by a creditor to the District 
Munsif under s, 4 of the Provincial Insol- 
vency Act, asking for a declaration thata 
certain transaction was benami, was barred 
by reason of the fact that leave of the Insol- 
vency Court had not been obtained as pro- 
vided by s. 28 of the same Act. In the 
sense that no formal application was ever 
made to the Insolvency Court under that 
section and formal leave granted, there was 
no sanctioning of the presentation of the 
application but the District Munsifin the 
Insolvency Court entertained the applica- 
tion, heard it and proceeded to give a de- 
cision upon it. It was contended before 
Jackson, J., in second appeal that the 
Insolvency Court must have impliedly 
granted its consent. Jackson, J., accepted 
that contention and thought that leave 
might be fairly inferred and at the same. 
time observed that, even if it could not’be 
inferred, the point was so technical as not 
to be worth raising. In my opinion,,the fair 
inference from what took place is that-leave 
of the Court must be deemed to be- -given 
and, therefore, the application under sg. 4 
was not barred. With regard to.the. order 
made by the ‘District Judge, -our attention 
has been called tothe observations: made 
by the Judicial Committee in V, PSR. V. 
Chockalingam Chetty v. Seethai .Achee (1). 
We content ourselves with drawing ‘the 
attention of the Insolvency Courts, the 
Official Receivers and the Official Assignee 
to those observations. The order made by 
the District Judge need not be set aside. 
Under these circumstances: this appeal 
must be dismissed with costs (one set). 
No orders necessary on ©: M, P. No. 5644 
of 1932. 

King, J.—I agree. 
AA, Appeal dismissed... 

(1) 107 Ind. Cas. 237; 6 R 29 at p. 34; A IR 1927 ` 
P O 252;4 O W N 1231; 27 LW 1;54 ML J 88; 
(1928; M W N20; 470 L J 136; 320 WN 281; 
(PO), 40 Rang. 18; 30 Bom, L R 220; 26 ALJ 371 
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LAHORE HIGH COURT 
Civil..Revision Petition No, 405 of 1933 
October 27, 1934 

; . ABDUL RASHID, dez 
: B. Bie. L RAILWAY—Derenpint — 
A - PETITIONER ; 
a ~ ‘versus . 
SHAM LAL GUPTA—PLanmrr- i 
lye : RESPONDENT 

- Raihoay Negligence- Goda sent under Risk Note 
Porn A~ Theft—W agons properly sealed and rivetted 
<Gyurd ` taking usual ` precautions—Liability of 
Rai way--Negligence, -what amounts to—[inding of 
‘misconduct, ifèa question- of fact— Whether can be in- 
tenfered-: with in: ‘reviston—Provincial Small Cause 
Courts Act (IX of 1887), s. 25. 

“hé” onus of ‘proving misconduct 18 on the party 
alleging \it,-- and when misconduct is 'alleged on 
the: part of the servants of a Railway Company, it 

` must be shown that tho servants.were actually res- 
pousible for the guilt or the wrongful act; knowledge 
on the part of the Railway Administration or of 
Railway servants’ that an act is ‘likely to cause injury 
is: not sufficient, Misconduct is not necessarily 
established by proving even' culpable negligence. 
Misconduct is something opposed to accident or 
negligence; itis‘ intentional doing cf something 
which the‘doerknows to be wrong ‘or which he 
does recklessly, not caring “what the result might 
be. M. & 8., M. Railway Co., Lid. v, Sunderjee-Kali- 
das (3), relied on. 

-Where in spite of the fact that the wagons were 
properly sealed and rivetted and the guard took all 
the usual precautions about inspecting the 
wagons, theft of -bales which were sent under 
Risk Note Form ‘H’ took place : i 

-' Held, that the loss was not due to the negligence 
ahd ‘misconduct on the part of the Railway servants. 

Held, also that rivetting is at least as effective: a 
safeguard against theft as the locking of wagons, 

The question whether certain proved facts amount 
to miscondust or not ‘isnot purely a question of fact, 
and it-is open tothe High Court ina revision under 
the Small Cause Courts Act, to hold-that the facts 
found by the trial Court do not in... law constitute 


misconduct. i 

‘On R. P, against the” décree ‘of the 
‘Judge, ‘Small Cause. Court, Delhi, dated 
March 7, 1939.” ` 

“Dewan: Ram. Lal, thé Government, Adyc- 
cate, -for the Petitioner. ane 

' Messrs. Nawal Kishore’ and Inder: Dev 
“Dua, for the Respondent. 


Judgment. —Two suits were institated 
in, the Court of the Judge, Small Cause 
Court, Delhi, against the -B. B.-& C. 1. 
Railway. In suit No. . 374 the plaintiff 
„Sham. Lal. Gupta. claimed -Rs. 360: for the 
loss of .a: bale ofidhotis, In suit No, 807 
Messrs...Narain..Das ».Kirori Mal claiméd 
“Rs; 324..for the: bale ; of -dhotis -lost: by 
them during. transit: A. .deeree ‘for 
‘Rs. 337-8-0 was passed against the Railway 

: in. .Sham Lal Gupta's case and tor 
“Rs. 324-in. the case :of Messrs. Narain 
Das Kirori Mal. The Railway has preferred 
two. petitions for revision against these 


194-719 & 80 


- same wagon. 


“Station for 


- place between ‘Dangarwa and 
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two decrees, and as the question of law 
involved in both these petitions is one 
and the same, they can both be con- 
veniently disposed of by one judgment.. 
Both these bales were loaded in the 
The wagon was revetled 
Baroda Station on 
This wagon reached 
Sabarmati on March 17, and the seals 
and the rivets were found intact. At 
Sabarmati the consignments were loaded 
into another wagon and this wagon. was 
also properly rivetted and sealed. Mr. 
Goodwin, - who was the guard of the train, 
took charge of this wagon together with 
the others. “on March 17, 1931, On March 


and sealed and left 
March 11, 1981. 


135, a telegram was received from Mahasana 


regarding the loss of ons bale from each 
consignment. The Railway Company 
pleaded that the bales in question wero 
stolen from the running train between 
Kalol and Mahasana and that the loss was 
not-due to the misconduct of any railway 
servant. As the goods were booked under 
Risk Note Form ‘H’ the defendant denied 
liability for the loss. 

The trial Court decreed the claim of 
the plaintiff in each case on the ground 
that the wagon containing the bales in 
question..was not locked, that it was 
merely rivetted and was sealed with paper, 
string and wax, that it remained inthe 
yard.at Baroda for three or four hours 
after being sealed and riveited, that it 
remained standing at -midnight at Kalol 
half an hour’ and outside 
Mahasana Station for ten minutes at about 
2 a.m: On. these findings the lower Court 


. held that the loss was due to ths mis- 


conduct of the Railway Administration's 
servants and thatthe Railway Company 
was, therefore, liable for the price of the 
goods. As. the goods reached Sabarmati 
safely the fact that the wagon nag 
standing .at Baroda for three > four 
hours after being sealed and vetted does 
not affect the case inany way. Tho train 
was. detained for thirty minutes at.Ialol 
on accotint. of the overheating of the axle 
but .Mr. Goodwin inspected the train. ab 
the time ‘of its departure and fownd all 


‘the. doors -duly rivetted and sealed. The 


train then stopped at Dangarwa . Station 
and even. there all ths doors - were intact. 
It is clear,” therefore, . that the theft took 
‘Mahasana 
stations. - The.. train had to stop outside 
the outer signal of ‘Mahasana for teu 
minutes. at about 2 A.M. as another train 
was entering the yard simultaneously 
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with the train in guestion. This was an 
unusual stoppage and the train was not 
inspected by the guard during these ten 
minutes. In view of these circumstances 
it must be held that the persons res- 
ponsible for the loading and rivetting of 
the wagons took all necessary precautions 
and that the guard also carried out his 
duties in the usual manner. 

The only question for . determination, 
therefore, is whether in ‘fhese circums- 
tances it can be said that the loss was 
due to the misconduct of- the Railway 
Administration simply because the doors 
of the wagon were rivetted and sealed 
and were not locked. The seal consisted 
of string, paper and wax and could be 
easily broken but the rivetting appears to 
have been done by means of an iron 
rivet. Ram Niwas Mogi Lal (P. W. No. 2) 
stated that it took four or five minutes to 
break the rivet with chisel and hammer 
and that the process of breaking rivets 
caused sufficient noise which could be 
heard at a distance of 20 cr 2) yards. 
Securing a door by rivetting is a very 
much more effective measure of safeguard- 
ing the contents of a wagon than the 
mere sealing thereof. The following obser- 
vations were made in Badri Das Y. Secretary 
of State (1): 

“The question of wilful neglect is one to be 
determined in the light of the circumstances of 
each case and it cannot be laid down as a hard 
and fast rule that the mere fact that the wagon 
was sealed and not locked constitutes wilful 
neglect within the meaning of the Risk Note B. 
Indeed it cannot be affirmed that the locking of 
a wagon is always an adequate safeguard against 
theft, especially when it is remembered that the 
Railway Administration owns thousands of wagons, 
and itis impracticable to have a different type of 
lock for each wagon. It isclear that if a standard 


pattern of lock is used, it would not be difficult for 
thieves to make keys fitting it.” 

In B. B.& C. Railway v. Abdul Ragib 
(2), it was remarked that it cannot be 
said thatthe system of locking wagons 
was necessarily a better safeguard than 
sealing the wagons and that a lock could 
be broken with the greatest of cease. Inthe 
present case, besides sealing, the wagons 
were rivetted which, in my opinion, is at 
least as effective a safeguard against 
theft as the locking of wagons, In M. & 
S.M. Railway Company Lid. v. Sunderjee 
Kali Das (3), it was observed that the onus 

_of proving misconduct is on the party 

(1) 132 Ind. Cas. 664; AIR19%1 Lab. 627; Ind. 
Rul. (1931) Lah ¢48, 

(2) 150 Ind. Cas. 109; A IR1934 Lah. 18677 RL 
15; 1 Lah. 598. 

(3) 147 Ind. Cas. 752; A IR 1930 Oal. 742; 570 L, 
J 281; 60 O 998; 6 R O 356, 
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alleging it, and that when misconduct is 
alleged on the part of the servants of a 
Railway Company, it must be shown that 
the servants were actually responsible for 
the guilt cr wrongful act; knowledge on 
the part of the Railway Administration 
or of Railway servants that an act is 
likely to cause -injury is not sufficient. 
It was further observed. that misconduct 
was not necessarily established by proving 
even culpable negligence. Misconduct was 
something opposed to accident or negli- 
gence; it was intentional doing of some- 
thing which the doer knew to be wrong 
or which he did recklessly, not caring 
what the result might be. In view of 
the observations made in the cases quoted 
above it cannot be held that in the present 
case the loss was due to the misconduct 
of the Railway Administration's servants. 

On behalf of the respondente it was 
urged that the yuestion whether loss was 
due to the misconduct ‘of the Railway 
Administration was a question of fact 
and that this Court should not interfere 
in revision with the finding of 
the Judge of Small Cause Court in 
this respect. Reliance’ was placed 
in this connection on Hast Indian 
Railway Co. v. Fazal Ilahi (4) and Bengal 
Nagpur Railway Co.. Ltd. v. Hukam Chand 
Hardat Rai (5). These rulings, however, do 
not appear to be .of much assistance to 
the respondents. In fact in the Allahabad 
case the High Court interfered on the 
revision side and examined the grounds 
forming the basis of the finding of the 
trial Court regarding -the question of 
wilful neglect. In:my opinion the question 
whether certain proved facts amount to 
misconduct or not is not purely a question 
of fact, and it is- open to this Court in 
a revision under the Small .Cause Courts 
Act, to hold thatthe facts found by the 
trial Court do notin law’ constitute mis- 
conduct. . 

For ihe reasons given above, 1 accept 
these petitions for revision, set aside the 
decrees of the Court below and dismiss the 
plaintiff's suit in each case. Keeping im 
view all the circumstances, I order that 
the parties shall bear their own coste 
throughout. 

D. Petition accepted. 

(4) 85 Ind. Cae, 474; 47 A 136; LR6 A 59 Civ; A: 
R 1995 All. 273 

(5) 128 Ind. Cas 798; A IR 1930 Pat. 559, 
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MADRAS HIGH COURT 
Criminal Revision Case No. 467 of 1931 
(Oriminal Revision Petition No, 437 
of 1934) 

August 16, 1934 
PAKENHAM WALSH, J. 

TADEPALLI SUBBIAH—PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 540— 
Section, whether applies to documents overlooked by 
‘the defence—Whether mandatory and whether in- 
cludes omissions. 

Section 540,° Criminal Procedure Code, is not 
confined to documents overlocked by the prosecu- 
tion. It is equally available to the defence and the 
section is mandatory if the evidence appears tothe 
Court to be essential to a just decision of the 
case, 

For the purpose of s 
Code, omissions may be contradictions. 
Chetty v. Emperor (1), dissented from. 

Or. R. °. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Sourt of the Stationary Sub-Magistrate of 
Ramachandrapuram, dated June 9, 1934, 
and made in P. R. ©. No. 4 of 1934. 

Mr. D. Suryaprakasa Rao, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

Order.—I think the order cannot be 
upheld. It has not been shown that the 
accused petitioner had any such definite 
knowledge of the petition given by the com- 
plainant to the District Mrgistrate, its date 
or its contents that he could have produced 
it sooner than he did. i 

The learned Sub-Magistrate is wrong in 
saying that s. 540, Criminal Procedure 
Code, relates only to “important documents 
overlooked by the prosecution.” It is 
equally available to the defence and it is 
mandatory if the evidence appears to the 
Court to be essential to a just decision of 
the case. 

The learned Sub-Magistrate does not 
discuss the latter aspect except where he 
says that “ omissions. are not contradic- 
tions.” He has authority for this in the 
decision of a Single Judge of this Court— 
Burn, J. reported in Ponnusami Chetty v. 
Emperor (1). In a recent Sessions case 
1 expressed my respectful dissent from this 
proposition as too wide but of course the 
learned Sub-Magistrate cannot be found 
‘fault with for following the reported case 
of this Court. 


Even that, however, is only one aspect 
of the matter for the petition is relevant 
with reference tothe conduct of the com- 

(1) 143 Ind. Oas. 424; 56 M475 at p.478; (1933) M 
W N80; 37L W 441,64 ML J 519; A IR 1933 
Mad. 372; Ind. Rul (1933) Mad 299; (1933) Or. Oas 
555; 34 Cr, L J 582. 


540, Criminal Procedure 
Ponnusami 
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plainant. The learned Sub-Magistrate is 
wrong in saying that the petition cannot 
be called a pievious statement for it is 
alleged to have been given on May 5, 1933, 
and tbe complaint before Court was on 
May 8. 1933. , 

I think the recalling of the complainant 
with reference to this petition was essential 
tothe just decision of the case and the 
mistaken view which the lower Court took 
that this section applies only to the prosecu- 
tion evidence naturally prevented any real 
consideration by the Court as to whether it 
was essential to the just decision of the case 
or not. This petition is allowed. 

A. Petition allowed. 
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RANGOON HIGH COURT f 
First Civil Appeal No. 160 of 1933 
July 20, 1934 
Pace, C. J. AND BAGULRY, J. 
Messrs. DAWSONS BANK, Lop. 
—APPHLLANT 
versus 
MA MAY AND OTHERS —RESPONDENTS 
Burmese customary Law-—Minor—Mother, if de 
jure guardian of minor's property—Power of alienation 
as de facto guardian—Guardians and Wards Act 
(VIII of 1080), s 27—Applicability—Powers of 
person usurping position of guardian without lawful 


authority. : 
Under Burmese Oustomary Law a mother is not 


recognised as the lawful guardian of the property 
of her minor children and unless appointed under 
the Guardians and Wards Actsheis not the de jure 
guardian of their property and under Burmese Qus- 
tomary Lawno power is givento a de facto guar- 
dian of a minor to dispose of the immovable proper- 


ty of the minor. . f i 

Section 27, Guardians and Wards Act, applies to 
guardians recognised by the law whether or not they 
have been appointed guardians under the Guardians 
and Wards Act, and does not, and was not intended 
to, confer any power upona person who without any 
lawful authority in that behalf has usurped the 
position of a guardian, or has taken upon himself, 
the care of the property of a minor, [p. 629, col, 


| 
T C. A. against a decree ofthe District 
Court, Pyapon, dated November 6, 1933. 

Mr. Young, for the Appellant. 

Messrs. Hay and J. C. Ray, for the Res- 
pondents. ; f MB 

Page, C. J.—This appeal is dismissed. 
The suit out of which the appeal arises was 
brought by the appellant Bank to enforce a 
mortgage in its favour executed by 
respondent No.l, respondent No. 2, her 
daughter, and by respondent No. | purport- 
ing to act as the guardian and on behalf of 
the respondents Nos. 3 to 6, her minor 
children. Respondent No.7 is impleaded 
asa puisne mortgagee, The sole question 


623 
to be determined in the appealis whether 
the interest of the minor respondents 
Nos. 3 to Gin the property subject to th 
morgage is bound by the mortgage. ey 

The trial Court held that it was not. In 
wy opinion itis plain that the decision of 
the tria] Court was ‘correct; and that the 
suit as against these respcndents fails both 
on the law and the facts. In para. 2 of the 
plaint it is alleged that: 

“Defendant No. l who is the mother and natural 
guardian of defendants Nos 3, 4,5 and 6 acted on 
behalf of her minor children in creating the 


mortgage, -which . was effected for legal family 
necessities and for the welfare of the minors.” 


Now, it is not contended, and’ in my 
opinion, there is no ground for supposing, 
that under Burmese Customary Law a 
mother'is recognised as the lawful guardian 
of the properly of her minor children and 
as in the present case respondent No. | has 
not been appointed the guardian of respon- 
dents:Nos. 3 to 6 under the Guardians and 
Wards Act, she is not the de jure guardian 
of their property. It is urged, however, that 
as under Hindu and under Muhammadan 
law de facto guardians are recognised as 
possessing authority in certain circum- 
stances to alienate or otherwise dispose of the 
property of minors, in like manner a 
de facto guardian of a minor under Burmese 
Customary Law can dispose of ihe property 
of the minor for legal necessity or for the 
benefit of the minor. In my opinion under 
Burmese Customary Law no power is given 
to a de facto guardian of a minor to dispose 
of the immovable property of the minor. 

In Special Second Appeal No. 563 of 1930 
Ranja Khan v. Ma Chit, this question was 
considered by Carr, J., and in course of the 
judgment his Lordship observed: 

“Jknow of no provision in the Buddhist Law 
which gives any one authority to deal, as guardian, 

. With the property of a minor, and it follows therefore 
that inthe case of a Buddhist the only person who 
can, as guardian, deal with that property is a 
guardian who has been appointed by the Gourt. ln 
that view Maung Chit Yon had no authority whatever 
to execute the conveyance in question, anu therefore 
that conveyance could have no effect whatever. In 
other words it was void in so far as if purported to 
affect the property of the minors, see also A.R. V. 
Chettyar [firm v. Maung Hla Gyi(l), Maung Thin 
Maung v. Ma Saw Shin (z)and C. TV, B., Vyravan 
Cheityar v, Ma Saw Awe (3)." 

It is of interest that Baguley, J., in 
Maung Thin Maung v. Ma Saw Shin (2) 
came to the same conclusion on this matter 
as Carr, J., reached without having had his 
sof? Lil Ind. Cas. 469; Al R1928 Rapg.199; 6 R 


(2) 116 Ind, Cas, 922;AIR 1933 Rang. 83; 11 R 
193; 6 R Rang. 126, | 

(3) 149 Ind, Cas, 1076; A I R193 Rang, 403; 12 R 
¢1; 6 R Rang, 361. 
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attention drawn tothe decision of Carr, J.; 
to which reference has been made: In 
Trevelyan’s Law -Relating to- Minors, 
(Edition 6, at page 167), the learned autbor 
stated that: 

“the law applicable to persons other than Hindus 
and Muhammadans does not permit guardians, 
other than those appointed by the Court, or having 
power giventothem by the instrument appointing 
them, to sellor charge the immovable prcperty of 
their wards.” i : 

In this connection the observations cf the 
Judicial Committee in Mata Din v. Almed 
Ali (4) and Imambandi v. Mutsaddt (0) are 
in point. In Bon Kwiv. S.K. R.S. N.R. 
Firm (6), Lord Robson, who delivercd the 
judgment of the Board, observed: 

“It is urged on behalf of the appellant that the 
elder brothers were de facto guardians of the 
respondent, and, as such, were entitled ‘to sell his 
property, provided thatthe sale was in order to pay 
his debts and was therefore neceseary in his interest, 
Itis difficult to see how the situation of an un- 
authorized guardian is bettered by describing him as 
ade facto guardian. He may by his de facto 
guardianship assume important responsibilitics in 
relation to the minor’s property, but he cannot 
thereby clothe himseif with legal power to sell it.” 

And in Imambandi v. Mutsaddi (5), Mr. 
Ameer Ali, in the course of the judgment of 
the Judicial Committee, referring to the 
position of a mother under Muhammadan 
Law observed that: 

“the mother has no larger powers to deal with her 
minor child’s property than any outsider or non- 


relative who happens to have charge for the time being 
of the infant,” 


The term “de facto guardian” that has 
been applied tothese persons is misleading; 
it connotes the idea thal people in charge of 
achild are by virtue of that fact invested 
with certain powers over the infant's 
property. This idea is quite erroneous and 
the judgment of the Board in Mata Dinv. 
Ahmad Ali (4) clearly indicated it. After 
referring to the passage in Mata Din v. 
Ahmad Ali(4) which I have quoted bis 
Lordship proceeded: 

“When the mother isthe father’s executrix, or is 
appointed by the Judge as guardian of the minors, 
she has ali the powers of a de facto guardian, 
Without such derivative authority if she assumes 
charge of their property of whatever description and 
purports to deal with it, she does so at her own risk, 
and heracts are like those of any other person who 


(4) 13 Ind. Cas. 976; 34 A218; 39 I A49;160 W 
N 338; LIM L T 145; (1912) M W N 183;9AL J 
z15; lə OL J 270; 14 Bom. LR 192; 150 O 49; 23 
MLJ 6(P O). < 

(5) 47 Ind. Was. 513; AIR 1918 POUs;,45T A 
73; 45 0 878; 35 ML J 4.2;16 ALJ 800; 24 ML 
1330; 28 O LJ 409; 23 OW N 50;5 P L W 276; 
20 Bom. L R 1022; (1919) M W N9]; 9 LW 518 
P O > i 

(6) 121 Ind, Cas. 233; A I R 1930 P O26; 571 A 
58; 8 R172; Ind, Rul. (1930) P O4l; 58 M LU 17; 
(1930) M W N 149; 3) L W 576 (P O} 
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arrogates an authority which he does not legally 
possess. She may incur responsibilities, but can 
impose no obligations on the infant.” 


In my opinion s. 27,Guardians and Wards 
Act, applies to guardians recognised by the 
law whether or not they have been appointed 
guardians under the Guardians and Wards 
Act, and does not,- and was not intended to, 
confer any power upon a person who without 
any lawfnl authority in that hehalf has 
usurped the position of a guardian, or has 
taken upon himself, the care of the property 
ofa minor. For these reasons, in my 
opinion the mortgage in suit did not in any 
way affect the right or interest of the four 
minor respondents in the property subject to 
the morigage, 

As the decision of the Judicial Committee 
in Bon Kwi v. S, R. R.S. K. R. Firm (6) was 
relied upon by the appellant, it is well to 
point out thatin Bon Kwiv. S.K. R.S. K. 
R. Firm (6)the Judicial Committee did not 
purport to lay down any principle of law, 
and expressly held that their decision in that 
case was based solely upon the facts 
inter alia that the de facto manager of the 
property had received the assent of the 
heirs in connection with the way in which 
she had dealt with the family estate; no 
question relating to her authority to alienate 
the property of the minors being either 
mooted or determined at the hearing before 
the Judicial Committee. 

As the claim of the plaintiff Bank fails in 
law, it is unnecessary for the purpose of dis- 
posing of the appeal to consider whether the 
mortgage in suit was executed for legal 
necessity or for the benefit of the minor 
respondents, this issue being one which, in 
my opinion, does not arise and it is not 
ad rem. But asthe learned District Judge 
found in favour of the appellant upon that 
issue ib may be well to point out with all 
respect that,in my opinion, it is manifest 
that the mortgage could not be justified on 
either ground. (His Lordship then discussed 
the evidence and proceeded). In my opinion, 
this is a plain case, and the plaintiff's claim 
was rightly dismissed as against the minor 
defendants. The appeal fails and is dis- 
missed, The minor respondents are entitled 
to their costs in both Courts. 


Baguley, J.—I agree that this appeal must 
be dismissed with costs. In this case the 
appellant Bank desire to enforce a mortgage 
of immovable property belonging to certain 
people who did not themselves execute the 
mortgage bond. It is for them to show that 
the mortgage bond was executed by some 
person who had authority to bind the interest 
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of the people who did not execute it. They 
claim that the bond executed by the mother 
of these minors for necessaries, binds their 
interest. There is no anthority of any kind 
to show that a Burmese Buddhist mother, gua 
mother, can dispose of her minor children’s 
interest in immovable property. She is not 
their agent, and therefore can only dispose 
of their property as their guardian. She 
has not been appointed or declared their 
guardian by avy Court. There is nothing 
to show that there is any Burmese Custom- 
ary Law which enables a Burmese Buddhist 
minor’s guardian to dispose of the minor's 
property, so her power to bind must be 
deducible somewhere from the Guardians 
and Wards Act, from principles of justice, 
equity aud good conscience or from the 
general law of minors. 


Great reliance was placed on Bon Kwi v. 
S. K. R. S. K. R. Firm (6), as being a case 
in which it has been held that an admi- 
nistratrix de son tort of a person's estate 
can bind all those interested in the estate 
some of whom were minors and also her 
children if she executes bona fide for good 
consideration a mortgage for the benefit of 
the estate. Itis possible that the ruling 
of the Privy Council in that case may in 
this particular instance have recognised a 
transfer by the administratrix who was 
also the mother or step-mother of the 
minors, but the judgment does not show 
that their Lordships recognised that they 


-were dealing with a minors interest. ‘The 


question of minority was never raised before 
them. The Judicial Committee can never 
decide any point which is not raised before 
it, nor can its decision be taken as giving 
any countenance to a proposition which it 
does not directly purport to decide vide, Mg. 
Gyi v. Emperor (7), so, even if the admi- 
nistratrix in Bon Kwi v. S. K. R. S. K. R. 


‘Firm (6) did execute a mortgage which 


interfered with the rights of minors and 
it was held to be good by the Privy Council, 
that decision cannot be quoted in support 
of the proposition that any person can 
under any circumstances bind the interest 
of minors even if the transaction is for the 
benefit of the minors, because the question 
of minority was never raised before the 
Privy Council. There are published judg- 
ments of this Court from which it might be 
argued that when a mortgage of this nature 
is not proved to be for the benelit of the 
minors, it does not bind the interests of 


(7) 20 Ind. Cas. 411;7 L BR13; 14 Cr L J 
427, 
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the minors, but that when it is for their 
benefit it does bind their interests, vide 4. R. 
V.Chettyar Firm v. Maung Hla Gyi (1), 
Maung Thin Maung v, Ma Shaw Shin (2) and 
C. T, V. Vyravan Cheityar v. Ma Saw Mwe 
(3). It was, therefore, for the Bank to prove 
affirmatively that this mortgage was for the 
benefit of the minors if it desired to take 
advantage of this deduction, if the deduc- 
tion were warranted, and no special rules 
about the parties being bound by the mort- 
gage bond are applicable in the precent 
case because all such rules apply to cases 
of Hindu guardians of Hindu infants and 
Muhammadan guardians of Muhammadan 
infants. Section 6, Guardians and Wards 
Act, appears to suggest that the rights of a 
guardian under the personal law of any 
race are not intended to be interfered with 
by the passing of the Guardians and Wards 
Act. 

It is stated that the money was advanc- 
ed to pay off two mortgages, one for 
Rs. 10,000 and one for Rs. 8,000 and to 
release from pledge various articles of 
jewellery, etc. The release of articles of 
jewellery from pledge cannot be regarded 
as benefiting the minors; in fact, that was 
‘the object for which loans were made in 
C.T. V. E. Vyraven Cheityar v. Ma Saw 
Mwe (3). There remained the mortgages of 
the minor's property which were paid off. 
With regard to the money borrowed on the 
mortgage for Rs? 8,000 it is admitted that 
Rs. 7,800 o that money was devoted to buy- 
ing land in the sole name of the minors’ 
mother, and most probably the sum of 
Rs. 700 over went in incidental expenses 
for stamp, registration, etc., in connection 
with this purchase. With regard to the 
Rs. 10,000 mortgage, that is said to have 
‘been given for expenses for litigation to 
` protect the minors’ property. The money, 
however, was advanced a month before any 
suit was filed against the minors to de- 
‘prive them of their property. This money 
was probably spent for legal assistance for 
the minors’ mother in the criminal case filed 
against her. It is said that money was 
freely spent on lawyers in this case, special 
launches provided and so on but no special 
expenses of that sort were spent in c-nnec- 
tion with the civil case which was filed 
after the money advanced as that case was 
tried in Rangoon with Rangoon lawyers. 


The Bank’s agent says that he ascertained . 


` that the minors and their guardian had 
- péen engaged in litigation but he made no 
effective enquiries and never even. asked 
their lawyers what the expenses of the 
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minors were, and it -requires a stretch of 
imagination fór. one to understand how 
this Rs. 40,000 could be expended rightly, 
and prudently in safeguarding the minors’ 
property in an estate worth only Rs, 60,000. 
At the time that these expenses were in-' 
curred, the minors were entitled, together 
with the mother, to an income approximate- 
ly Rs. 14,000 a year, and, living as they 
did in a small village, they must have 
been regarded as exceedingly wealthy and 
money could easily have been found to 
pay lawyers if they are attacked in any 
way. 

Once it has been shown that the Bank 
have failed to prove that the money was 
borrowed for the purpose of safeguarding 
the minors’ estate, this case came under the 
general rule laid down in the cases already 
mentioned and was bound to fail but, as 
has been shown in the judgment cf my 
Lord the Chief Justice, if these cases lay 
down as an exception to the general rule 
that a mortgage executed by an unautho- 
rised guardian is valid if the money is used 
for necessaries or for the benefit of minors, 
that exception is not warranted and my 
remark in C. T. E. Vyravan Chettyar 
v. Ma Saw Mwe (3) ‘under very special cir- 
cumstances a mortgage might be effected 
for raising money to save the property, 
which is purely obiter, is not correct. 

N. Appeal dismissed - 


MADRAS HIGH COURT : 
Appeal Against Order No. 53 of oi. 
July 25, 1934 
Map .avAN Narr AND Cornisy, JJ. 
- P. C. THIRUMALAI GOUNDER 
- —APPELLANT 
"versus : 
Tue TOWN BANK, Lro., POLLACHI 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XLI, 
r.6 (2)— Application for stay of execution—Power 
to stay sale on condition of depositing decree 
amount—"Or otherwise” , meaning of. 
The expression “On such terms 
security or otherwise’ in O. XLI, r, 6, Civil Pro- 
cedure Code, does not merely mean on giving 
security or without security. The Court has power 
under this rule to make an order for stay 


the 
decree amount: in Oourt. Ramanath Singh v. 


Kamaleshwar Prasad Singh (|) and Shankar Lal v, 
Kasture Lal (2 , followed. 

A. against the order of the Court of the 
Subordinate Judge, Coimbatore, | dated va 
cember 16, 1933, and, made in N. A. N 
1077 of 1933; in, E. P. No. 359 of 1932 in 0: S. 
No, 107 of 1930, 


as to giving 
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Messrs. K, Bhashyam Ayyangar and V. C. 
Veeraraghaiachari, for the Appellant, 
i ar M. Krishna Bharathi, for the Respon- 

ent. - 
Judgment.—The judgment-debtor is the 
appellant. In a suit brought against him 
a money decree for Rs. 6,000 was passed. 
In execution of that decree properties had 
been brought to sale. Thenhe filed an 
application under O. XUL r.o, el. (2) to 
stay the silein execution. The learned 
Judge ordered that the sale can be stop- 
ped only on the petitioner depositing into 
Court the decree amount, i.e., the amount 
that would ba due on the date the amount 
is deposited, on or before January 15, 1°34, 
failing which, he ordered, the petition will 
stand dismissed with costs. 

Mr. Bhashyam Ayyangar on behalf of the 
appellant argued that under O. XLI, r. & 
cl. 2 the lower Court had no jurisdiction 
to pass an order staying execution making 
it a condition that the decree amount 
should be deposited. According to him 
the only term which the learned J udge can 
impose under the Order is that security 
should be given and that he éan impose no 
other condition. Whether this argument can 
be accepted or not will depend on the con- 
struction of the terms of the Order. Order 
XLI, r. 6, cl. 2, runs as follows: — 

“Where an order has been mule for the sale 
of immovable property in execution of a decree, 
and an appeal is pending from such deeree, the 
sale shall, onthe application of the judgment- 
debtor to the Gourt which made the order, be 
stayed on such terms as to giving security or 
other wise.” s 

It is argued that the expression “be 
stayed on such terms as to giving security 
or otherwise“ means that the execution can 


be stayed either. on giving security 
or without Security and that the 
word ‘otherwise’ should be understood 


as having reference to security and noihing 
else. It is dificult to accept this plea 
having regard to the ordinary Meaning of 
expression used in the rule. ‘The expression 
term as to giving security or otherwise’ 
would mean that the term may be either 
giving security or any other term, such as 
the deposit ordered by the Court in this 
case. Iu Ramanath Singh v. Kamaleshwar 
Prasad Singh, Y Ind. Oas.3°3 (1) it was 
observed by the learned Judges of the Cal- 
cutta High Court that, undertha terms of 
this Order the Court eould make it a condi- 
tion of the Order for stay f sale that the 
money decreed should be deposited in Court 
in cash, We respectfully agree with this 


{1) 9 Ind, Q as, 328; 15 O WN 432, 
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view of the meaning of the expression used 
in the order. A decision of the Lahore 
High Court has been brought to our notice 
by the learned Advocate for the appellant 
which seems to support his contention. 
The learned Judges say in Shankar Lal v. 
Kasturi Lal (2) that an order like the one 
in question isclearly against the spirit of 
the rule as itistantamount to an order 
refusing to stay the sale. This view does 
not commend itself to us having regard to 
the ordinary meaning of the language used 
in O. XLVI, cl. 2. We, therefore, hold that 
the lower Court has jurisdiction to make it a 
condition that the stay would be given only 
on the judgment-debtor depositing the 
money as ordered by the lower Court. 

Then it was argued that onthe merits the 
lower Court's order is not justified. We 
see no reason to interfere with the order on 
the merits. In the view which we take of 
the case it is unnecessary to decide the two 
other questions propounded for decision, 
namely, whether an appeal lies against the 
order in queation and whether the previous 
order passed by the learned Judge in this 
case, would be a bar to the passing of this 
order. The appeal is dismissed with costs. 
A. Appeal dismissed. 
(2) 75 Ind. Cas, 789; A I R 1925 Lah. 69. 





RANGOON HIGH COURT 
Second Civil Appeal No. 33 of 1934 
July 24, 1934 
Macxney, J. 

SATYA NARAYAN TEWARI— 
APPELLANT 
versus 
SITAL MISSIR AND anotase— 
RESPONDENTS 

Promiasory note—Signature of one of the execu- 
tants forged—Prejudice to that person—Validity of 
pro-note—Suit on pro-note—Maintainability. 

Where it is found that the signature of one of the 
executants of a promissory note isa forgery, the 
addition of the forged signature prejudices the person 
whose signature has been forged and no action is 
maintainable on the pro-note Gour Chandra Dasv. 
Prasanna Kumar Chandra (1), relied on, Aldous v. 
Cornwell (3), distinguished, ae 

8. O. A. against a decree of the District 
Judge, Bassein, in Oivil Appeal No. 40 
of 1933. 


Mr. S. M. Bose, for the Appellant. 

Mr. P. K. Basu, for the Respondents, 

Judgment.—In this matter both the 
original Court and the lower Oourt of 
Appeal have held that the alleged signature 
of the znd defendant to the promissory 
note on which the appellant Satya Narayan 
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. Tewari sued was a forgery. The ‘appel- 
‘Jant’s case was that the promissory note 
had been executed by the Ist defendant- 
respondent, Sital Missir and that his bro- 
.. ther Sarabjit Missir had executed it at a 
subsequent time. In my opinion it is not 
pessible now to go behind the concurrent 
_ finding of thelower Courts on the fact that 
` not only did the 2nd defendant not execute 
the promissory nole at a subsequent time, 
but that he never executed it at all and 
that his alleged signature was a forgery. 
© Tt is now argued that in spite of that 
‘fact the appellant is entitled to succeed 
‘against the Ist defendant-respondent 
because he has been proved to have execut- 
ed the promissory note. The lower Appel- 
Jate Court relied onthe decision of Gour 
“Chandra Das v. Prasanna Kumar Chandra 
*(1). Ido not think it is necessary to repeat 
the arguments which are to be found in 
the record of that decision. The case was 
‘avery parallel one. It was held that such 
a forgery wasa material alteration of the 
_ document. This decision is in conformity 
withthe English decisions. These may be 
found referred toin Ma Shwe Yu v. Raman 
Chetty (2), although in that case it was held 
by Fox, J., that the addition of certain 
names tothe promissory notes in question 
was not a material alteration of them. This 
decision was based on the ruling of the 
learned Judges in Aldous v. Cornwell (3), 
where they said: : 
“We are certainly not disposed to lay down as 
a rule of law that the addition of words which can- 


not prejudice any one, destroys the validity of the 
note.” 


Certainly these words cannot be applied 
in the present case where the addition of 
the forged. signature -of the 2nd defendant 
clearly dia prejudice at Jeast the 2nd de- 
‘fendant. .In my opinion the decision of the 
lower Appellate Court was correct. This 
appeal is dismissed with costs. ‘ 

N. Appeal dismissed. 

(1) 33 O 812; 30 LJ 363; 10 Ô W N7783. ©. 

(2)1 L BR 255. 

(3) (1867) 
16 W R 1045. 


CALCUTTA HIGH COURT 
€ riminal Revision Petitions Nos. 460 and 
461 of 1934 z 
Auguet 30, 1934 f 
PATTERSON AND KHUNDKAR, JJ. 
SAWAL RAM AGARWALA AND ANOTHER 
—PETITIONERS 
versus 
IEEMPEROR— Oppostrr Parry 
Rengal Food Adulleration Act (VI of 119), ss, 6, 5 
14,11~8.6, if tobe read with s, e—Sanitary Inspector 
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not having jurisdiction submitting sample for analysis . 


- — Report of Anglyst, if admissible. 


ry Q B572;9B &§ 607; 37 LJ Q B201; -- 


‘the Act. All - that the prosecution “is 
establish in order to secure a 


` Section 6, Bengal Food Adulteration Act isan entire- 


‘ly distinct and self,contained’section, and ought to'be 


interpreted as it stands without the help of s. Sof 
required to 
conviction kased on 
s. 6 read with s. 21 of the Act isthat -thetwo 
samples of mustard oil which were admittedly -in the 
shop and which were admittedly sold were not 
i exclusively from mustard seed. [p, 632, col. 
. "Even if the Sanitary Inspecter who submits the 
samplesto the Analyst is not proved to be authorised 
‘to exercise those powers in that particular place, 
samples submitted for.analysis must, be deemed to 
have been submitted under, the Act and the special 
rule of evidence contained in s. 14 under which the 
Public Analyst's certificate is made admissible in 
evidence without formal proof - will apply. Itis 
imiraterial whether the Sanitary Inspector, be he 
regarded as an official or as a private individual, 
obtained possession of the samples in strict ac- 
cordance with the provisions of the Act or not. 
What is importantis that the safeguards which the 
Act lays down in s. 11 should be complied with. |p. 
633, col. 2.) À mos : Ne 
Messrs. Santosh K. Basu and Parimal 
Mukherji, for the Petitioners. ate 
_ Mr. Anil Chandra Roy Choudhury, for 
the Crown... > - 4 š 
Patterson, J.--The facts of the case 
to which .these two -Rules relate have 
been fully set forth in the judgment of 
the Appellate Court and I do‘nct think 
it necessary to recapitulate them here. 
The- convictions against which these 
Rules are direcied-are under -s, 6 read. 
with s. 21, Bengal Food Adulteration 


‘Act of 1919, and relate to two samples 


of mustard oil which were purchased by | 
the Sanitary Inspector of the District 
of Rangpur from a shop situated within 
the Municipal limits of Gaibanda. Sectidn 6 
prohibits the sale of mustard oil which 
is not derived‘exelusively from mustard 
seed, but it was contended on behalf: of 
the fetitioners that this section’ should 
be’ read with s. 5, which would have 
the effect of introducing: other conside- 
raticns. I am not prepared to accept 
this contention: Section 6 is;- in my 
opinion, an entirely’ distinct: and - self- 


‘contained section, and ought to be in- 


terpreted as it stands. Its provisions are 
clear and all that the prosecution is 


‘required to establish in order to ‘secure a 


conviction based on s.6 read with s. 21 
is that the two samples of mustatd oil 


-which were’ admittedly in’ the shop of 


petitioner No. 1 and which were admit- 
tedly sold. to.the Sanitary . Inspector by 
petitioner No, 2, were not derived ex- 
clusively from mustard seed. This the 
prosecution has sought to do by tender- 
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_dng in. evidence: the. report of ihe 


vPublic. Analyst ofthe District of Rang- - 


spores; o’ bot ee 
> The admissibility of this report -has 
: been questioned on the ground that the 
samples in question were not obtained 
yunder any section of the Act, inasmuch 
aas the Sanitary Inspector. who purchased 
those samples had no jurisdiction within 
„tbe limits of the.Gaibandha Municipality. 
- The trial: and the appeal proceeded on the 
footing that-the Sanitary Inspector had in 
-factino official status within the Municipality, 
and the prosecution case in the Courts below 
„was that he ought to be regarded as 
_ having: made the purchases in his private 
capacity, that is to say unders. 9.of the 
- Act. Inthis Court it has however been dis- 
-covered “that, by r.3 of the Rules framed 
. under -the Act and published under 
„Bengal .Local Self-Government Notification 
No. 1977 P. H. dated July 24, 1930, the 
Sanitary Officers of the District Board 
have been empowered under ss. 10 and 12 
: of.-the Act in all Municipalities which 
-have no, Sanitary Officers of their own, 
. provided the- District Board concerned 
gives.its consent to their being so em- 
. ployed. -It may be that this Rule has. the 
‘effect of empowering the Sanitary Inspector 
to-make the purchases in. question but as 
“his power to do so had all along been 
, ‘questioned by the defence, it was for the 
prosecution to prove that he had ihat 
: power. - ae ae 
_, This the prosecution , has not-attempted to 
do, and unless and until it is proved that 
“the Gaibandha Municipality has no Sanitary 
+ Officer of its own, and that the District 
«Board of Rangpore, has consented to, the 
employment of its Sanitary Inspector in 
discharging the functions of Health Officer 
‘, within the limits of that Municipality, it 
-cannot be assumed.that the Sanitary Ins- 
_pector. is in possession of, the powers in 
. question, and for the purposes of the pre- 
sent proceedings it must be held that he 
had not got those powers. A further con- 
tention raised on behalf of the petitioner 
in this connection is that hy reason of the 
Sanilary. Inspector not having been proved 
to possess the power referred to above, it 
cannot be held that the samples of mustard 
oil which he admittedly submitted to the 
District Analyst of. Rangpore were submit- 
ted for analysis - under the Act, and that 
the special rule of evidence contained in 
s. 14 under which the Public Analyst’s 
certificate is made admissible in evidence 
without formal proofs has no application. 
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I am not. prepared to accept this con- 
tention. Itseems to me to be immaterial 
the Sanitary Inspector, be he 
regarded as an official or as a private 
individual, obtained possession of the 
samples in strict accordance with the 
provisions of the Act or not, What isim- 
portant is that the safeguards which the 
Act lays down in s. 1] should be complied 
witb, and this appears to have been done. 
I, therefore, hold that the samples in ques- 
tion were submitted for analysis under the 
Act and that the report of the Public 
Analyst is admissible in evidence, 

That report shows that the saponification 
and iodine values were 176°7 and 106°35, 
respectively, in one case, and 17665 and 
10670, respectively, in another case, whereas 
the rules framed by Government under 
ss. 4 and 20 of the Act lay down that 
the saponification and iodine values should 
‘not exceed 75 and 104, respectively. The 
excess in saponification and iodine values 
jndicated above raises a presumption under 
s. 4, and under the raises framed under 
s. 20, that the mustard oil in question is not 
genuine by reason of the addition thereto 
of extraneous oil. The excess both in respect 
of saponification value and iodine value 
is however small, and the Public Analyst is of 
opinion that the adulteration (by which he 
apparently means’ merely the addi- 
tion of extraneous oil), is slight, and this 
being so, it cannot be said that the 
presumption is a strong one. Having regard, 
moreover, to the fact that the samples 
were very small in bulk, the possibility 
of even slight errors in analysis leading 
to incorrect results is not one which can 
be completely ignored. The fact that in 
the Uniled Provinces the maximum saponifi- 
cation and iodine values have been fixed 
at a higher figure also indicates that in 
the opinion of the authorities in those pro- 
vinces a larger margin of error should be 
allowed for than has been allowed for in 
this province. Having regard, however, to 
the differences between the Act and Rules 
which are in force in the United Pro- 
vinces, and the Act and Rules which are 
in force in this province, and especially 
to the fact that in the United Provinces 
no attempt appears to have been made to 
lay down by statute that mustard oil shall 
be derived exclusively from mustard seed, 
os has been done in this province, I am 
not disposed, so far as the cases are con- 
cerned, to attach any very great impor? 
tance to the difference in standards referred 
to above. 
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The cumulative effect of these consider- 
ations is that the statutory presumption 
referred to above is a very slight one and 
that probably very little evidence, if direct 
evidence were available, would be required 
to displace it. Now it appears that, at 
the instance of the petitioners, the Director 
of Public Health was asked to report on 
the two triplicate samples of mustard ojl 
which had been left in their custody under 
the provisions of s. 2. His report was 
however merely to the effect that the must- 
ard oil contained in the two samples was 
slightly adulterated, no reasons being given 
in support of that cpinion. The petitioners 
pressed for a detailed report from the 
Director of Public Health, but they were 
unable to obtain one. The Director of 
Public Health finally sending a reply to 
the effect thatthe further information re- 
quired by the petitioners was irrelevant, 
it is true that some of the additional in- 
formation which the petitioners songht to 
obtain from the Director of Public Health 
was irrelevant, but it was certainly reason- 
able on their part to expect him to state 
what were the saponification and iodine 
values, respectively, according to the ana- 
_lysis made by him or under his supervision, 
and whether in his opinion that result led 
to the conclusion that the samples of 
oil sent to him contained extraneous oil 
yee had been added to the mustard 
oil. 

A number of samples taken from other 
tins of mustard oil in the possession of 
the petitioners wère also sent to the Director 
for report, and inrespect of those samples 
he submitted a fairly detailed report giving 
the saponification and iodine values, and 
stating his opinion with regard to each 
sample. Now in respect of several of these 
samples, although both the saponification 
and iodine values were in excess of the 
maxima prescribed by Government, the 
Director of Public Health gave as his 
opinion that these samples approximated 
to the standard of the Act and might be 
given the benefit of the doubt. It has 
been contended on behalf of the petitioners 
that if the Director had been compelled to 
submit a further report on the lines in- 
dicated above, he might have expressed an 
opinion with regard to the two samples 
with which we are now concerned, to the 
effect that they too might be given the 
benefit of the doubt in view of the fact 
that the excess both in respect of the 
Bapo fication value and the iodine value 
was slight, 
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It is also possible that the saponification 
value and the iodine value, as as- 
certained by him, would have differed 
from the saponification and iodine values 
as ascertained by the Public Analyst of 
Rangpore. Itis impossible to say anything 
very definite, but I do feel that the 
petitioners have areal grievance, inasmuch 
as tbe only means which the Act provides 
for rebutting a presumption arising under 
s. 4 is tohave the triplicate samples sent 
to the Director of Public - Health with a 
view to eliciting an independent opinion 
and inasmuch as their repeated requests 
for further details from the Director of 
Public Health were not complied with. 
In the Appellate Court, too, the petitioners 
made an attempt to obtain further infor- 
mation from the Director of Public Health 
by calling him as a witness, but this re- 
quest was also refused. It might well be 
that if the Director of Public Health had 
furnished full details, or if he had been 
called and examined as a witness, the 
slight presumption arising under the Act 
from the report of the Public Analyst of 
Rangpore would have been rebutted. 

In this view of the mutter, I am of 
opinion, that the petitioners ought to have 
been given the benefit of the doubt, and 
that the orders of conviction and sentence 
passed on them in both cases ought to be 
set aside. It further appears that at or 
about the time of taking the twosamples 
in question, 457 tins of mustard oil were 
seized from the shop of the petitioners, 
and that the question of the disposal of 
those tins iss:ill pending before the Magis- 
trate. ‘Ihe petitioners applied to the Mag- 
istrate to have the tins returned to them, 
but the Magistrate ordered that they should 
be detained vending the disposal of these 
two cases. That order was in my opinion 
an incorrect order, inasmuch as the question 
of the proper manner of disposing of these 
457 tios did not in any way depend upon 
the result of these two cases, and by the 
kules at present under consideration the 
District Magistrate has been called on to 
shew cause why those 557 tins of mustard 
cil should not be restored to the peti- 
tioners. | aé 

The actual seizure of the tins in ques- 
{ion appears to have been made by an 
Assistant Sub-Inspector, (who admittedly 
had no powers under the Act), but the 
Sanitary Inspector took charge of the tins 
at a later stage under cover of an order 
from the Chairman of the Local Municipality. 
It is quite certain that the order of the 
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Chairman authorizing the Sanitary Inspector 
to seize the tins was made without juris- 
diction, at least-so far as the provisions 
of .the Bengal Food Adulteration Act are 
concerned, and, as has already been stated, 
there is nothing on the record to show thut 
the Sanitary Inspector was empowered 
under ss. 10 and 12 of the Act under the 
provisions of the new r. 3, that is to 
say, he was not empowered to do anything 
under the Act within the limits of the 
Gaibandha. Municipality. It appears, there- 
fore, that the 457 tins in question were 
not taken possession of under any of the 
provisions of the Bengal Food Adulteration 
Act, and having regard to the subsequent 
course of events. as disclosed by the evi- 
dence in the two cases we have justtbeen con- 
sidering, I am.of opinion that these 457 
tins should be at once released and res- 
tored to the petitioners. Both the Rules 
are accordingly made absolute in the above 
terms. The fines, if paid, will be re- 
funded. 

Khundkar, J—I agree. 

Do _ Rule made absolute. 


SIND JUDICIAL COMMISSIONER’S 
: KAN COURT 
: Civil Suit No. 513 of 1928 

: > February 27, 1934 
; l RuPOHAND, A.J. C. 

. Fru or GANGARAM SHEWARAM — 

ee : PLAINTIFFS 
; versus 
Mallik NUR AHM ED AND ANOTHER 
; Ape . — DEFENDANTS 
Stamp Act (II .of 1899), ss. 35, 19—Foreign note— 

Suit in British India—Note unstamped but put in 
evidence—Collector’s adjudication on it as bond— 
Decision; if caw be challenged—Evidence Act (I of 
1872),-s, 92 (3,—Oral evidence to prove that con- 
sideration was different from that recited—Admis- 
sibility— Deed—Construction. 

“A document tendered in evidence read : “Rs. 6,201 
in words rapees six thousand nine hundred and one 
only on account of 100 bags sugar will be paid at 
-Duzdap to Seth Gangaram Shewaram by a ‘rashid’ or 
cheque ôf Karachi, after one monthon January 2?, 
1925." The plaintiffs alleged that Rs, 6,901; was a 
cash loan, that handis were drawn for that amount 
payable at Karachi and honoured at Karachi, and 
that according to the custom prevailing at Duzdap 
the consideration was shown as sugar sold. The 
document after its receipt in British India was 
‘adjudicated by the Collector of Karachi who treated 
the document asa bond and levied duty on itas 


-such ; - , X . 
` Held, that the document on the face of it was 
nota pro-note and could not be treated as such or 
excludéd- from consideration on the ground of its 
‘béing-inadmissible,.in evidence for want. cf stamp. 
But assuming-it was.a pro-note, being å foreign note 
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and was not excluded by s. 35;of the Stamp Act from 
being admitted in evidence in a suit filed by the 
promisee against the maker of the note for recovery 
of theamount due on the note. All thats. 19 of the 
Stamp Act requires is that such a note should be 
stamped before it is presented for acceptance or 
payment or endorsed, transferred or otherwise nego- 
tiated in British India, Ramsingh v, Parumal (l), 
referred to, 

Held, also that the Collector having treated the 
documentsas bonds and levied duty on them as 
such, his decision cannot be challenged before a Oourt 
except under s. 57 ofthe Stamp Act on reference 
by the Chief Controlling Revenue Authority. Firm 
of Parshram Hirjiv. Firm of Parsram Hassanand 
(2), referred to. 

Held, further, that oral evidence could be given to 
show that the real consideration for the document 
was cash and not delivery of sugar, 


Mr. Kodumal Lekhraj, for the Plaintiffs 

Mr. Fatehchani Assudomal, for the De- 
fendants. 

(Preliminary points as to admissibility of 
certain documentary and oral evidence.) 

Judgment.—(February 23, 1934). This 
is a suit for recovery of a very large 
sum of money based upon two documents 
which were both executed at Duzdap 
outside British India. 

There isa dispute with regard to the 
exact translations of the documents. But 
it is not necessary at present to go into that 
question as it relates to the issue of jurisdic- 
tion and will be separately dealt with in 
due course. . 

The question now before me is, whether 
these documents should be admitted in 
evidence. 

Itis argued on behalf of the defendant 
No. 1 that both these documents are pro- 
missory notes and as they are not stamped 
assuch, they cannot be received in evi- 
dence. For the purpose of deciding this 
question it is sufficient to reproduce one of 
the two documents. It reads:— 

“6901 in words rupees six thousand nine hundred 
and one only on account of 100 bags sugar will be 
paid at Duzdap to Seth Gaagaram Shewaram by a’ 
‘rashid’ or cheque of Karachi, after one month on 
January 22, 1925." 

In this document itis said thatthe sum 
of Rs. 6,901 is the price of 100 bags of sugar. 
But it is the plaintiffs’ case that Rs. 6,901 
wasacash loan, that hundis were drawn 
for that amount payable at Karachi and 
honoured at Karachi, and that according to 
the custom prevailing at Duzdap, the 
consideration was shown as sugar sold. 

The defendants contend that if this be so, 
the document is a pro-note and not being 
stamped asa pro-note, it cannot be received 
in evidence. 

There are several answers to that argu- 
ment. The one is that as the document. 
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does not on the face of it show that it is 
a pro-note, it does not require to be 
stamped as such. The plaintiffs’ case in 
effect is for recovery of two sums of money 
lent by them and they rely upon ihe 
document ‘as evidence of the loans; and 
also for another purpose, viz., that the loans 
were repayable at Karachi hy means of 
cheques or ‘rashids.’ Tach of the documents 
on the face of it is not a pro-note and 
cannot be treated as such or excluded from 
consideration on the ground of ils being 
inadmissible in evidence for want of 
stamp. 

Assuming that each of the documents is 
a pro-note, even then there can be no doubt 
that it is admissible in evidence. It isa 
foreign note and therefore as held in 
Ramsingh v. Parumalh (1), the pro-note is 
not excluded by s. 35 of the Act from being 
admitted in evidence in a suit filed by the 
promisee against the maker of the note for 
recovery of the amount due on the note. 
All that s. 19 of the Indian Stamp Act 
requires is that such a note should be 
stamped before it is presented for acceptance 
or payment or endorsed, transferred or 
otherwise negotiated in British India. 

Neither document has been presented for 
acceptance or payment or endorsed or 
transferred.~ or otherwise negotiated in 
British India, 

There is . another equally efficacious 
answer to this plea. ‘It’ appears that there 
was a.criminal case before the British 
Consul at Dizdap where both these docu- 
ments were produced in the beginning of 
the year 1926, and were sent to this Court 
in the year 1929 by the British Consul 
direct. When the documents were received 
in Karachi, the plaintiffs took the precau- 
tion of having them adjudicated by the 
Collector. The Collector was of the opinion 
that! the documents required ad valorem 
duty as bonds and levied a stamp duty on 
each of them at the rate of twelve annas 
per cent., on the amount promised to be 
repaid. 
than that which world have been levied if 
the documents were treated as pro-notes 
and stamped as such. The Collector having 
treated the documents as bonds and levied 
duty on them as such, his decision cannot 
be challenged except under s. 57 of the 
Indian Stamp Act on reference by the 
Chief Controlling Revenue Authorily: see 
Firm of Parshram Hirji v. Firm of Parsram 
Hassanand (2), 

(1) 32 Ind. Oas. 582; 9 


SLR 150. 
(2) 94 Ind, Oas. 747; A I 


R 1926 Sind 211. 


GANGARAM BHEWARAM V. NUR AHMED ` 


This was a much higher duty’ 


15310 


For both these reasons, I hold that the 
documents are admissible in evidence, and 
I order them to be exhibited. This order 
will, however, not affect the qnestion of 
their proof in the usual manner and of 
evidence being given that the person who 
executed them had due authority to bind 
the contesting defendants. 

Judgment.—Mr. Fatehchand objects 
to oral evidence being given as to 
the very recitals contained in Exs. 9-2 and 
9-3 to prove that the consideration for both 
these documents was the delivery of 100 
bags of sugar in the first case and of 107 
bags of sugar in the second case, but cash 
paid on each occasion, 

Tam afraid there is no substance in the 
argument of the learned Advocate. Proviso 
l tos. 92 of the Evidence Acts reads as 
follows :— 

“Any fact may be proved which would invalidate 
any document, or which would entitle any person to 
any decree or order relating thereto such as fraud, 
intimidation, illegality, want of due execution, 
want of capacity in any contracting party, want or 
failure of consideration, or mistake in fact or law,” 

Now, if the plaintiffs had not admitted 
that the consideration for these two 
documents was not sugar delivered but 
cash, it would have been open to the de- 
fendants to lead evidence to prove that 
the recital with regard to the considera- 
tion contained in both these documents was 
false, and in that case, it would have been 
within the competence of the plaintiffs to 
give evidence in rebuttal and to, prove that 
hoth these documents were not given 
without consideration but for cash con- 
sideration. On this point it will be sufficient 
to refer to the observation -of Krishnan, J. 
in Ramaswami Chettiar v. Lodd Govindoss 
(3), where after referring to the case of 
Chuni Bibi v. Basanti Bibi (4), his Lordship 
has said :— 

“What the first party tries to prove in such a case 
is failure of consideration and brings it under 
proviso (1); the second party can then clearly prove 
in rebuttal of the first party’s case that there was in 
trath no failure of consideration and for that pur- 
pose show what the real consideration was, As 
pointed out by the learned Judge in Allahabad, a 
party cannot both affirm and disaffirm the same 
transaction by showing its true nature for hia own 
relief and by insisting on its apparent charactér to 
prejudice his adversary. This view is supported by 
the observation of the Privy Council in Shah Mukhun 
Lall v. Baboo Sree Kishen Singh (5) and als» by the 
decision in several previous cases, namely Lalla 
Himmat Singh v. Lleshellen (6), Kailash Chandra 

13) 91 Ind Cas 612;49M LJ dl4 at p 417; 22 LW 
848; A 1R1926 Mad 35. : i 

(4) 24 Ind. Cas, 681; 36 A 537;12A L J 969. 

(5)12M1A157;11W R PO 19;,2BLRPO44; 
2 Suther P O J 190; 2 Sar. P O J 403 (P 0). 

(6) 11 O 486, 


1935 ` 
Neogiv. Harish Chandra Biswas (7), Nathu Khan v. 
Sewak Koeri (8) and Hanif-un-Nissa v. Pais un-Nissa 
(9). The last of these cases is a ruling of the Privy 
Council in which their Lordships had no difficulty in 
holding that what appeared on the face of the docu- 
ment to be a sale for a consideration might be shown 


to be in reality a gift and that parol evidence was 


admissible for the purpose,” 

The case referred to by ithe learned 
Advocate with regard to oral evidence that 
a transaction was nota sale out and out but 
a mortgage being excluded under s. $2 of the 
Evidence Act, stand on a different footing. 
In such cases the consideration for the 
transaction whether it be a sale or a 
mortgage is not in dispute, but it is the 
nature of the transaction between the par- 
ties and, therefore, outside the scope of 
proviso 1 tos. 92. 

The mere fact that the plaintiffs have 
come to Court with clean hands and have 
admitted that the consideration of both 
these documents was not sugar delivered 
and have thereby saved the defendants 
from the obligation of proving that the 
recitals with regard to the consideration are 
not true, does not make the position of the 
plaintiffs any worse. It only indicates that 
the burden is shifted on them to prove 
that the promise made by the defendants 
under each of these documents that they 
would liquidate the sums mentioned there- 
in, namely Rs. 6,901 in Ex. 9/2 and 
Rs. 7,100-1-0 in Ex. 9/3 by giving cheques 
or rashids payable at Karachi within one 
month of the date of execution of the 
documents was for consideration, namely, 
for cash paid by the plaintiffs to the de- 
fendants and not on account of delivery of 
sugar. 

The plaintiffs have said that this un- 
true recital was made in the documents 
in accordance with an alleged custom 
prevailing at Duzdap. This may or may 
not be true. It may be that in order to 
earn heavy interest on cash loans false 
recitals were made in the documents and 
the amounts promised to be repaid included 
interest calculated at the rate of about 
24 percent. It may be that in the event 
of the plaintiffs proving that they advanced 
cash, they will not be able to recover in- 
terest at such a high rate, But that is 
another matter. Tam at present dealing 
with the admissibility of oral evidence to 
prove what was the real consideration 
underlying the promise made by the de- 

(7)5 OWN 158. 

(8) 9 Ind, Cas, 161; 15 O W WN 408. 

t9; 11 ind. Cas. 398; 33 A 3i0; 15 0 WN 621; 
J 373; 13 OL J 510; 13 Bom. L R 331; 10M 
(i941) 2M W N 370; 21 ML J 1126(P ©). 
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fendants to pay the sums of money men- 
tioned in the documents. 

I accordingly, hold that oral evidence is 
admissible for that purpose. 

N. Order accordingly. 


BOMBAY HIGH COURT 
First Civil Appeals Nos. 307 and 419 of 
1928 
September 18, 1933 
Baker avo N. J. WaADIa, JJ. 
CHIDAMBARGAUDA 
RAMCHANDRAGAUDA DESAI 
AND OTHERS— DEFENDANTS —APPELLANTS 
7 versus 4 
CHANNAPPA MAHALINGAPPA 

AND OTHERS— PLAINTIFFS —RESPoN DENTS 

Civil Procedure Code (Act V of 1803), s. JI— 
Co defendants—Res judicata, doctrine of, when applies 
—Substitution—Theory of, if can be extended to 
strangers—Auction-purchaser--Whether cin follow 
substituted lands—Itstoppel—Question of adverse 
possession—Principle of approbation and reprobation 
—Applicadility. 

A desision operates as res judicata between co- 
defendants provided that (l) there was a conflict 
of interest between them, (2) it was necessary to decide 
thatconflictin order to give the plaintif® the relief 
which he claimed, (3) the question between the co- 
defendants was finally decided, Munni Bibi v, 
Tirloki Nath (3), relied on. [p 612, col.:2] 

‘There is no justification tor extending the theory 
of substitution, which has been enunciated in 
respect to persons standing in the relution of 
promisor and promisee, to persons who arè straugers 
to each other. Covsequently, a purchaser at 
an auction in an execution sale cannot get any 
property other than that purchased at the Court, 
and cannot pursue his claim against such lands as 
fall tothe judgment-debtor after partition, Although 
the judgment-debtor is expected to assist the Court 
in settling the proclamation, and although hig 
failure to do so muy entail some serious consequ- 
ences, thereis no provision of law which brings 
him into contact with the bidders at a sale, 
Sabapathy Pillay v. Thandavaroya Odayar (94, 
relied on. [p. 613, col. 2] 

A party cannot both approbate and reprobate, 
and he cinnot say atone time that the trans- 
action is validand thereby obtainsome advantage 
to which he could only be entitled on tlie footing 
that it is valid, and at another siy it is void for the 


purpose of securing some further advan- 
tage. He cannot, therefore, be allowed to 
say at one time that the question betwesn 


him and the auction-purchaser asto adverse posses- 
sion is not nezessary to be decided inthe suit and 
thereby induce the Court to refrain from deciding 
it, and at another time say that because that ques- 
tion was not decided between him and tha auctsion- 
purchaser, the auction-purchaser’s cliim is barred 
by adverse possession, which is the very issue 
which he objected to being decided. Evenifhe is 
not estopped, the principle of approbation and re- 
probation will apply, andhe cannot be allowed to 
take this stand-point. Ambu Nair v, Kelu Nair (1), 
referred to, fp. 642, col, L] 
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F.O. A. from the decision of the Joint 
First Class Subordinate Judge at Dharwar, 
in Civil Suit No. 437 of 1923. 

Mr. H, C. Cayajee, (with him Messrs. 
G. P. Murdeshwar and M. M. Nadkarni), 
for the Appellants in Appeal No. 307 of 
1928. 

Mr. G. N. Thakar (with him Mr. Parulekar), 
for the Respondents in Appeal No. 307 of 
1928. 

Mr. G. N, Thakor, (with him Mr. S. R. 
Parulekar), for the Appellants in Appeal 
No. 479 of 1928. 

Mr. H.C. Coyajee, (with him Mr. G. P. 
Murdeshwar, Mr. G. R. Madbhavi for Mr. R. 
A. Jahagirdar, and Messrs. B. G. Murdesh- 
war, and A. G. Desai), forthe Respondents 
in Appeal No. 479 of 1928. 

Baker, J—Although the record of this 
group of appeals is voluminous, there 
are only three points for decision. There 
is no dispute as regards the main facts, 
which are briefly as follows. The plaintiffs 
in the main suit No. 437 of 1923, from 
which F. A. Nos. 307 and 479 of 1925 arise, 
and auction-purchasers of the interests of 
the first two branches of the Bahadur 
Desai family of Agadi in the Karasgi 
taluka ofthe Dharwar District represent- 
ed by dəfendants Nos. 1 to 12. Defend- 
ants Nos. 13 tol9 are the representatives 
of the mortgagees under Ex. 200 of 1870. 
They say that the mortgage was finally 
paid off in 1918-19. They are merely 
pro forma defendants. The remaining 
defendants are other auction-purchasers. 
The contending defendants are Nos. 1 to 3 
representing the first branch of the Desai 
family. 


In 1791 A. D. the Peshva granted the 
village of Agadi to Lingangauda, ancestor 
of defendants Nos, 1 to 12,in considera- 
tion of his having been deprived of his 
watan by Tippoo, who overran the Carnatic 
towards the close of the eighteenth century. 
There were four main branches of 
Lingangauda’s descendants, and in 1857 
there was an award between them, sub- 
sequent to which they held as tenants- 
in-common, as the property was not divided 
by metes and bounds. 

The management of the village was 
in the hands of the two elder branches, and 
in 1870 Hanmantgauda and Basangauda, 
the representatives of the two elder 
branches, mortgaged their share to the 
ancestors of defendants Nos. 13 to 15, 
who were johagirdars of a village in 
Dharwar but resided at Oawnpore. This 
mortgage is Ex. 200, dated October 25, 
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1870, for Rs. 60,000; and wasa possessory 
mortgage for forty-one years to be paid 
off by annual instalments. The estate is 
avery large one for this part of the 
country, and possession was given by 
making the tenants attorn to the mort- 
gagees who were represented by a local 
agent. ety 
The mortgage would normally have 
expired in 1911, though there isa clause 
in it that if the collections in any year 
fall short of Rs. 1,500, the mortgagees 
should remain in possession till the deficit 
was made up. The net share of the mort- 
gagors in the revenues of the village was 
Rs. 1,915, and the surplus was to be paid 
back to them. The mortgagors did not act 
up to the agreement, and after some prior 
litigation, which is not material for the 
purpose of the case, the mortgagees 
brought suit No. 19 of 1892 to recover 
the mortgage money by sale. The mort- 
gegors raised numerous contentions, 
amongst others, that the mortgage was 
only of the revenue and not of the land. 
This was found against them, anda 
decree was passed for Rs, 36,000 on 
January 31, 1895, Exs, 145 and 172, 
Against this the mortgagors appealed— 
F. A. No. 90 of 1895, decided by the High 
Court on March 30, 1896, Ex. 147, p. 
177. A large part of the arguments of this 
appeal has turned on the construction of 
the High Court’s judgment and decree 
which confirmed the decree of-the first 
Court with an important variation, for by 
this decree the defendants-mortgagors were 
given the option of handing over land 
yielding Rs. 1,600 per annum (Rs. 1,500 
plus Rs. 100 for the pay of a karkun) to 
the mortgagees, within three months, and 
in default, the property wasto be sold. 
The mortgegors availed themselves of this 
option, and handed over about one hundred 
and fifty lands to the mortgagees. The 
mortgagees remained in possession till 
191-19, and the mortgage is now admit- 
tedly paid off, and defendants Nos. 13 to 
15 have no contentions to raise. They 
were made parties because the plaintifis 
were not sure whether they still asserted 
any claim against the property. “As they 
did not, they need not be considered in 
the present appeal, The -plaintiffs, as 
already stated, are purchasers at various 
auction sales from 1877-78 held in execu- 
tion of money decrees obtained against the 
sharesof branches A and B. They are 
strangers and mostly members of the 
Nelvigi family. Their position as auction 
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purchasers is not now disputed. They 
never took possession, and the present 
suits are brought for possession of their 
shares in 1923. They were not parties to 
the mortgage suit in 1892, but they were 
parties to the partition suit in 1908. 

In 1908 there was a partition suit 
brought by ‘the members of the third 
branch againgt the other branches, to 
which the mortgagees and the auction- 
purchasers were made parties, suit No. 
2034 of 1908; the plaint is at p. 106. There 
were five plaintiffs of the third branch. 
Defendants Nos. 1 to 3 were representa- 
tives ofthe first branch, defendant No. 4 
of the second branch, and defendant 
No: 5, of the ‘fourth branch. Defendants 
Nos. 6 to8 wére the Cawnpore mortgagees 
and defendants No.9 onwards were the 
auction-purchasers including the plaintiffs 
in the present suit. Defendan’ No. 11 isthe 
auciion-purchaser in 8. A. No. 879 of 1927. 
The present plaintifis appeared and put in 
a written statement which will be gone into 
later ón. The-partition snit was of formid- 
able dimensions, and the judgment (Ex. 
132) covers over fifty pages. There were 
sixty issues, of which we are only con- 
cerned: with three. The suit was finally 
decided on October 11, 1919, eleven years 
after ‘ institution. A preliminary decree 
was passed for partition on September 28, 
1917, p. 101. There was no appeal to the 
High Court. ‘The result was that the 
share of the third branch of the plaintiffs 
in the "suit was separated and the others 
left undivided, 

The present suit was brought in 1923 by 
representatives of some of the auction- 
purchagers for possession ofthe land pur- 
chased by them in 1877-7%in execution of 
decrees against the first branch. - The 
suit was decreed by the lower Court. 
Defendants Nos. "1 to 3, the representa- 
lives of the first branch, appeal. 

There is nd dispute as to the facts 
detailed above. Only three points arise 
in the appeals: (1) limitation, (2) res judi- 
cata, (3) whether the village is alienable 
beyond the lifetime of the alienors, that 
is, whether it is alife estate. The appeal 
has been elaborately argued at great length 
but the main contentions on either side 
can be put comparatively shortly. I will 
deal first with the shortest of the three 
points, whether the village is alienable 
beyond the lifetime of the alienor or whe- 
ther only a life estate was granted in it, 
It has been observed that the village was 
mortgaged in 1870 for forty-one years, 
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aud portions of it were sold in 1877 and 
1873, apparently without objection. In 
the mortgage suitof 1892 the plea that 
tha village was not alienable beyond the 
life of the alienor was raised as Issue No. 
7, p. 170; but one of the original mortgagors 
being alive, he was held estopped from 
raising this contention. The contention 
that the village is not alienable beyond 
the lifetime of the alienor, the grant being 
only a life estate, is based on the order 
of the Inam Commissioner Ex. 1 1, p. 152, 
dated January 31, 1859, and the Mamlat- 
das order Ex. 143, p. 159, of September 
7, 1919 The Inam Commissioner's order 
says that it seems that the intention of the 
Peshva’s Government was that the said 
village was to be continued with the 
grantee for his lifetime, but in the order 
of Government, No. 6973 of July 5, 1851, 
itis mentioned that the inam should be 
continued hereditarily; hence the village 
is at present herediturily enjoyed by the 
heirs of the body of Lingangauda, grantee 
of 1791 A. D., and should be so continu- 
ed. This clearly shows that the grant was 
to continue as long as there were lineal 
descendants ofthe original grantee. The 
Mamlatdar’s letter, Ex. 143, p. 155, merely 
says that the inam isto be continued as 
long as thereis male progeny of the body 
of the grantee. He is of course only quoting 
the orders of his superiors. There is no 
restriction as to alienation. The village 
isnot watan so as tobe controlled by the 
Watan Act, nor is it saranjam involving 
a resumption and re-grant at the death 
ofeach successive holder. It is entered 
in Government records as personal inam 
which isordinarily alienable, Ex. 144, p. 
156. The decision of the Inam Commis- 
sioner only regulates the relations between 
the Inamdar and Government. There are 
at present male lineal descendants ofthe 
original grantee, defendants Nos. 1 to 11, 
and there is no immediate prospect of the 
line becoming extinct. What may happen 
when the male line fails, if it ever does, 
need not concern us. I can find nothing to 
suggest that the village is not alienable 
beyond the lifetime of the alienors, and 1 
agree withthe view taken by the learned 
Subordinate Judge atp. 6 of the print, 
and this issue must be decided against 
the appellants. Ido not deal here with 
the point.as to whether females can inherit 
which does not arise in this appeal. 

I turn now to the issue of limitation, which 
isthe most important issue in the case. 
The auction-purchaser purchased as long 
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agoas 1878 during the continuance of the 
mortgage of 1870, which was for forty-one 
years. The purchases were subject to 
the mortgage, and during the peridéd of 
that mortgage the auction-purchasers could 
not claim possession. But itis contended 
that in 1892 the mortgagees “by ‘their 
ownact put “an end to that period by 
bringing a suit for sale. The High Court 
decree of March 30, 1893, put an end to 
the mortgage. From that date the rights 
of the parties depended not on the 
contract but on the decree. The mortig- 
age ceased to exist from that date, and 
the auction-purchasers were entitled to sue 
for possession, which they did not do. 
So the present suit brought in “1923 is 
time-barred under Art. 137 of the Indian 
Limitation Act. The reply is that the 
High Court decree did not. put an end to 
the mortgage, which continued and the 
auction-purchasers could not ask -for 
possession. It is of course admitted that 
in any case they could not claim posses- 
sion of the lands handed over to the actual 
possession of the*mortgagee under the High 
Court decree. There are fifty-six such 
lands which are included in the present 
auction-purchasers’ purchase, the remain- 
ing ninety-seven lands went into ' thé 
possession of the mortgagors. It was also 
contended that, as by his written statement 
on November 27, 1909, in the partition 
suit of 1903, defendant No. 1 denied the 
auction-purchases altogether and asserted 
his adverse possession, limitation would in 
any case run from that date independent 
of the High Court decree.. There was in 
that suit actually an Issue No. 27 on 
the question of the auction-purchase, which 
was decided in the auction-purchasers’ 
favour on September 28, 1917. The pre- 
sent suit is within six years of that. © The 
High Court decree, which is Ex. 148, 
p. 188, is not an ordinary mortgage decreé. 
In the judgment Ex. 147, at p. 18%, the 
High Court say :— - : 

“Of course if no sale takes place and plaintiffs 
continue to be in the management under the terms 
of the bond they will be entitled to recover the 
karkun's salary. It would be in the interest of 
both the parties that there should be no sale and 
no enforced partition of plaintiffs’ share. 

We would, therefore, provide for alternative relief 
by first requiring the defendants to place plaintiffs 
in possession and management of lands yielding 
Rs, 1,600 per year as rent and authorise the village 
officers to make the payment therefor of collections 
made under the Bombay.Land Revenue Code, 1879, 
and otherwise direct to the plaintiffs and. defen- 
dants should not interfere with the possession .of 
these lands. “If they fail to do these acts within 
three months from ‘this date; plaintifis may -proceed 
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to tbe sale of the property and recover 
Rs. 36,143-4-5 ” 


Itis contended that this decree putan 
end to the mortgage, and the rights, of 
the parties are henceforth regulated by 
the decree, and the relationship of mort- 
gagor and mortgagee ceased to exist.. If 
the mortgagees were deprived of the -pos- 
session of any of these lands, the right 
to recover possession would depend on the 
High Court decree and not onthe original 
mortgage, and in any case there was. 
nothing to prevent the plaintiffs from 
asserting their claim to the remaining. 
ninety-seven. numbers which were free of 
the mortgage and included in the pur- 
chase. l Ng 

The option given by the-High Court. 
decree .was exercised by the mortgagors. 
They banded over alarge number of lands 
including fifty-six purchased by. the auction- 
purchasers to. the mortgagees. The 
question is of some difficulty, and out . of 
the numerous cases which have been quoted 
on either side there are none which apply 
to the facts of the present case. The last 
clause in the High Court. decree, which 
might be considered a preliminary: decree 
for sale; became ineffective hy. reason of 
the mortgagors handing over the property 
within three months as. directed by the 
decree. The mortgagees were in possession 
of the lands so handed over as mortgagees, 
and were entitled to remain in -possession 
of them until the mortgage was paid off, 
which was not till 1918. The mortgageas 
could not, under the High Court decree; 
after the expiry of three months, ask for 
sale, The provisions of the original. mort- 
gage by which they were entitled to recover 
ks. 1,600 per annum from the- rents of 
the village continued to operate. The 
High Court decree leaves untouched the 
period during which the morigagees-were 
to be in - possession. under the - mortgage. 
The result of the High Court decree, there- 
fore, is not to supersede the mortgage but 
to confirm its terms. ae 

In any case the auction-purchasers were 
not parties to this litigation and, cannot 
be presumed to have notice of it. Though 
efforts were made: toicall- the -present 
plaintiff as a witness ,he was. never 
served, : 

Ths morigagees under the High Court - 
decree .were entitled to the possession: of 
lands yielding Rs..1,600 per annum., In 
the event of the lands handed over to them 
failing to proiuce the stipulated amount, 
or -of their losing possession of any. of 


. ue, 
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them, they would be entitled to call on 
the mortgagors to make good the deficiency, 
and unless and until the mortgage was 
paid off, which was not till 1913-19, I do 
not think it ;can be said that the lands 
remaining in'the possession of the mort- 
‘gagors could be said to be free of the 
mortgage, and in these circumstances I 
hold that adverse possession by the defen- 
dants as against the auction-purchasers 
(plaintiffs) did not’ begin from the date of 
the High Court decree in 1893. The 
learned Counsel for the appellants, how- 
aver, relies further on the partition suit 
of 1908 as furaishing a fresh start for 
limitation (apart from the High Court decree) 
and it will be necessary’ to go into the 
pleadings in that suit in some detail. It 
is contended that the auction-purchasers 
were parties to the partition suit of 1908, 
that by his written statement on Novem- 
ber 27,.1909, Ex. 134, p. 131, defendant 
No. 1 denied the auction-purchase and‘ set 
up his adverse possession, and so 
adverse possession will run from that 
date, and that as the auction-purchasers 
did not ask for possession in that suit their 
claim for possession is barred by res 
judicata. “That was a suit by the third 
branch against the other branches for 
partition. The third and fourth branches 
were not parties to the mortgage of 1870. 
It is not correct to say that the auction- 
purchasers did not putforward their claim 
in that, suit, as by their written statement, 
Ex: 125, p. 132, they set up the auction- 
purchase; and said :— 

“The lands* mentioned above and Agadi village 
were in. possessory mortgage to Narayanrao Jahagirdar 
of Bramewarta' prior to this auction-purchase, ‘and 
were in jis, possession. and .even now he has.the 


‘Yfeht to enjoy the same. Hence on tha termination’ 


of his mortgage right-the ‘members of the family of 
defendants . Nos. .9 and ‘10 , (auction-purchasers) are 


‘entitled to get the possession of. the .property in + 
‘accordance with auction. sala certificates, Therefore 


the plaintiffs and defendants Nos. Ito 5 (i.e. the mem- 
bers of the Desai family) have no right ‘of owner- 
ship at all over the property mentionéd in paras. 2 


‘fo 8: |Asths defendants ‘Nos, 9 and 1) and members 


of: their family" have acquired the rights which the 
deceased Hanmantgauda and the deceased. Basangauda 


end Ohidambargauda.(the first two brauchés of the 


mortgagors) had in thé lands mentioned’ abore, the 
members of the families of defendants Nos 9 and 
10 shall become the owners of the lands which will be 


‘assigned to. the joint share of the deceased Hanmant- 


gauda and Ohidambargauda.and Basarigauda at any 
partition that may take place between the parties 
under any circumstances, Hence the members of 
the family. of these defendants Nos. 9 and 10 are 


.entitled to get whatever lands that would be as- 


certained and assigned. to the shares of the said 
persons," ; 
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- statements of the said deferidants. 


I read this as’ settiig up a’ élaim for’ 


641 


possession of the purchased lands when 
they are assigned on partition to the shares 
of branches Nos. 1 and 2. The Subordinate 
Judge framed Issues Nos, 28 to 30 as fol- 
lows :— 

“\28) Whether the auction-purchaser-defendants 
purchased the lands stated in their written statement 
respectively in sales in execution of the decrees 
against the ancestors of defendants Nos. 1 to 4? 

_ (29) Whether the claim of any of the defendants 
in regard to the said lands is time-barred ? aud 

(30) What relief, if any, should be granted to 
the defendants in the general partition ? " 

_ The contending branch A objected to 
these issues, and asked that they should be 
deleted. They were, however, retained by 
an order of March 27, 1911. The case 
went on for several years after that, and sub- 
sequently, on December 9, 1913, four years 
later, the plaintiffs and defendants Nos. 1 
to 4, t. e., the branches of the Desai family, 


‘presented a purshis, Ex. 422, p. 251, agree- 


ing to certain terms of partition in which 
they say, para. 10:— | 


“The contentions in Issue No, 28 are between de- 
fendants Nos. 1 to 4 (first two branches) on the one 
hand and defendants Nos. 9 to 1], 14 and 33 (auction- 
purchasers) on the other, and plaintiffs have con- 
sented to keep a 4 share by metes in every one of 
ihe numbers of the lands referred to in that issue 
with defendants Nos. 1 to 4, and these lands are in 
the possession of defendants Nos. 1 to 4 now, 
Excluding the half share of defendants Nos.1 to 4 
in the aforesaid lands in the remaining half, plaintifis 
should take a one-fourth share and defendant No. 5 
a ł share by metes and bounds, So the Issues 
Nos. 28, £9 and 30 should be decided in this way.” 

So the contending defendants ask that 
these issues should be decided without re- 
gard to the rights of the auction-purchasers 
and ultimately the Subordinate Judge 


held that :— 
- ‘Issues Nos. 29 and 20 do not really arise in this 
case, for it is admitted by defendants (auction- 


purchasers) that the lands which they purchased at 


Court sales were in enjoyment of the mortgagees 
at the date of this suit and at the dates of the written 
The said defeni- 
ants have not claimed a partition and awarding 
possession of their shares in those lands, Issues 
Nos. 29 and 30 are premature so far as this suit is 
concerned, and I therefore, strike them off, More- 
over, they are practically the subject of dispute 
between defendants Nos, 1 to 5 and the above» 
mentioned defendants themselves with which the 
plaintiffs have nothing to do." 


On Issue No. 28 he found that the auc- 
tion-purchases were proved. 

It would be apparent from this that it 
was the defendant himself, by whom I 
mean the contending defendant, who pre- 
vented the issue of adverse possession be- 
tween him and the auction-purchasers 
being tried, and this being so, it does nou 
seem equitable that he should now be 
allowed to argue that the adverse posses- 
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sion has become complete because this 
issue was not decided. lt has recently 
been held by the Privy Council in Ambu 
Nair v. Kelu Nair (1) that a party cannot 
both approbate ond reprobate, and that 
he cannot say at one time that the trans- 
.action is valid and thereby obtain some 
-advantage to which he could only be en- 
titled on the footing that it is valid, and 
at another say it is void for the purpose of 
Securing some further advantage. On this 
principle the defendant cannot be allowed 
to say at one time that the question be- 
tween him and the auction-purchaser as 
to adverse possession is not necessary to be 
decided in the suit and thereby induce the 
Court to refrain from deciding it, and at 
another time say that because that ques- 
tion was not decided between him and the 
auction-purchaser, the auction-purchaser’s 
claim is barred by adverse possession, 
which is the very issue which he objected 
to being decided. Even if he is not es- 
topped, the principie of approbation and 
reprobation will apply, and he cannot be 
allowed to take this standpoint. 

The learned Counsel for the respondents 
has argued that on a liberal interpretation 
of s. 14 of the Indian Limitation Act, the 
plaintifis are entitled to deduct the time 
occupied in Suit No. 208 during which this 
issue was under trial, and that limitation 
will only run from the date of the decree 
in 1917. The question of the title of the 
auction-purchaser and of adverse posses- 
sion could only be decided in that suit, as 
there could not be two simultaneous suits 
between the same parties on the same 
points, ‘but the Court had jurisdiction to 
decide those questions in that suit, and 
therefore, I think, it is doubtful ifs. 14 of 
the Indian Limitation Act, will apply. 


This, however, isnot of great importance’ 


in view of the considerations referred to 
above and the judgment of the Privy 
Council in Ambu Nair v. Kelu Nair (1) 
just quoted. I hold, therefore, that the 
present suit is not barred by limitation. 
The remaining question is of res judicata. 
The suit was one for partition between 
branch No. 3 and branches Nos. 1, 2 and 
4 of the family, and there was po decision 
on the issues regarding adverse possession 
or the right to possession as between the 
contending defendants and the auction- 
purchasers, who were co-defendants in that 


(1) 143 Ind. Cas, 433; 35 Bom. L R 807; Ind. 
Rul, (1933) P0165; AIR 1933 P 0 167;370W N 
797; 57 OL J 454; (1933) M W N 739; 65M L J 103; 
38 LW 29; 66 M737; 60 I A 266(P O). 
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suit. No relief was asked by the plaintiffs 
against the auction-purchasers. Ib -must 
be remembered. that the plaintiffs’ branch 
No. 3, were not concerned in the mortgage 
nor had any portion of their property been 
sold and purchased by the, auction-pur- 
chasers. Hence as no relief was asked for 
or granted as against the auction-purchas- 
ers in the former suit, though they were 
parties to it, there wil} not be any question 
of res judicata under the ruling in Ramdas 
v. Vazivsaheb (2). In Munni Bibi v. Tirloki 
Nath (3), it is held that a decision operates 
as res judicata between co-defendants 
provided that (1) there was a conflict of 
interest between them, (2) it was necessary 
to decide that conflict in order to give the 
plaintiff the relief which he claimed, (3) the 
question between the: co-defendants was 
finally decided. The .latter two of these 
conditions are net fulfilled in the present 
case, because it was nob necessary to de- 
cide the questions between the auction- 
purchasers and the first branch in order 
10 give the plaintiffs in the partition suit 
the relief which they sought, and the ques- 
tion between the co-defendants was not’ 
finally decided. That the matter must have 
been heard and finally decided ‘in order to 
constitute res judicata -has been held by 
this Court in Abdulla Khan v. Khanmia (4). 

It has also been urged by the learned 
Counsel for the respondents that if the 
Gourt refuses to give a decision, then the- 
point can be re-agitated: Pursotam Gir v.. 
Narbada Gir (5). That was a suit between 
the parties, whereas in the present case 
the now contending parties were co-defend- 
ants in the partition suit. But the case-is: 
clearly covered by Munni Bibi v. Tirloki' 
Nath, (3) and that is sufficient for the, 
disposal of this issue without any other, 
authority, and I hold there is no. bar of: 
res judicata, ae “a 

The result is that the appeal of the’ 
defendants, First Appeal. No. 307 of 1928, 
will be dismissed with cosis. Ed 

Defendant No. 18 does ‘not press for his 
costs in either Court as he has-come to an’ 
arrangement with the respondents Nelvigi. 

First Appeal No. 479 of 1928.—First 
Appeal No. 479 of 1928 is a cross-appeal - 


(2) 25 B 589; 3 Bom, L R 179. 4 

(3) 132 Ind. Cas. 598; §8 IA 158; £3 Bom. LR. 
97%; AI R 1931 P O 114; (1931)A4 L J 453;- 
35 O W N 661; 53 0 L J 552; 53 A 110; Ind,: 
Rul, (1981) P O 182; (1931) MWN 742;61 ML J‘ 
196; 34L W459(P 0). - 

(4) 3? B 3t5; 10 Bom. Ir R 380. - ' 

(5) 26 IA 175:1 Bom, L R 700; 214505; 30 WN, 
517; 7 Sar. 538 (PO), i A 
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to'.First Appeal No: 307 of 1928 by the 
auction-purchasers and may be. disposed 
of: shortly... At the partition in execution 
of the decree in suit No. 208, of 1908 cer- 
tain lands, which the- auction-purchasers 
had -purchased in execution of decrees 
against the first branch, were given tothe 
other branches, and the decree does not 
give them to the auction-purchasers. It is 
contended. that the auction-purchasers were 
eutitled to enforce their claim against other 
jands in the. hands of branch No. | on the basis 
of the doctrine of substituted security as laid 
down. by:the.Privy Council in Byjnath Lall v. 
Ramoodeen:Chowdhry (6) followed in Muham- 
mad Afzal Khanv. Abdul Rahman (7), which 
is also a Privy Council case, which lays 
down that. where one of’ several co-sharersa 
mortgages his undivided sharein some of 
the properties held jointly by them, and 
thereafter .on a partition, the mortgaged 
properties- are allotted to the other co- 
sharers, the mortgagee’s sole right is to 
proceed against the properties allotted to 
the mortgagor in lieu of his undivided share. 
There is also a ruling of the Lahore High 
Court in Amar Singh v. Bhagwan Das (8), 
to. the -same effect. -These, however, are 
all cases. of mortgagor and mortgagee, 
and the doctrine of substituted security 
on which they proceed cannot be extended 
to cover the case of an auction purchaser. 
There.is}direct authority for this in Saba- 
pathi Pillay v. Thandavaroya Odayar (9), 
in which a purchaser bought in Court auc- 
tion specific items of properties said to 
belong to.a member of a joint Hindu fami- 
ly.. Subsequently, there was a partition 
decree and only some of these items fell 
to the share of the judgment-debtor. It 
was held that the purchaser was entitled 
to only such of the items as were common 
tò the sale-certificate andthe share of the 
judgment-debtor under the decree, 


comprised in the sale-certificat e., Although 
there has been considerable’ argument on 
this point, I do not see any person to 
ot IA 106; 2LW R233; 3 Sar. 333; 2Suth 


(7) 139 Ind. Cas. 85; 35 Bom.L R 1; Ind. Rul 
(1932) P O 285; 90 W N 823: 3680 W N 1129; 36 
L:W 458; A I.R 1932 P O 235; (1932) M W N 1063; 
63 ML J 664; (1932) A L J 909; L R 13 A 350; 16 
RD 522; 56 G L J 324; 13 Lah 702; 34 PLR 
63; 591 A405(P O) -> 

(8) 149 Ind. Cas. 104; A IR 1933 Lah, 771; 14 
Lah. 743; 6 R L 652; 35)P L R 550, 

o 54 Ind; Cas, 815; 43 M 309; 37 M L J 620; 11 L 
108. i 
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that he could. not compel the judgment- - 
debtor: to : give’ him other properties in | 
substitution for the remaining properties ' 
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differ from the view of. the Madras High 
Court, and for the reasons which are given 
in that judgment, with which, with res- 
pect, L agree, I am of opinion, that there 
is no justification for extending the theory 
of substitution, which has been enunciated 
in respect to persons standing in the rela- 
tion of promisor and promisee, to persons 
who are strangers to each other, and 
therefore, the plaintiffs are not entitled to 
any. property other than that which they 
purchased at the Courtsale. This appeal, 
therefore, fails, and will be dismisssd with 
costs. No cJaim is made against respond- 
ents Nos. 7,8 and 14, representatives of 
the other branches, and they will also be 
entitled to their costs. The decree of the 
lower Court in suit No. 437 of 1923 will, 
therefore, be confirmed and both the ap- 
peal and the cross-appeal dismissed with 
costs. 

In the decree it should be mentioned 
that the land of which the plaintiffs are 
entitled to recover possession does not in- 
clude the one-fourth share claimed by de- 
fendant No. 16, Pandurang Vithal Kanit- 
kar, in the properties in Second Appéal 
No. 829 of 1927. 

N. J. Wadia, J.—These are cross-appeals 
against the decree of the Joint First 
Class Subordinate Judge of Dharwar in 
Civil Suit No. 437 of 1923 of that Court. 
The plaintiffs sued for possession by par- 
tition of a half share in the lands men- 
tioned in schedule A tothe plaint and a 
one-fourth share in the lands mentioned 
in schedule B to the plaint, which they al- 
leged their ancestors had purchased at 
Court sales in the years 1877 and 1878 
in execution of certain decrees which had 
been passed against Hanmanigauda Lin- 
gangauda Bahadur Desai and Basangauda 


’ Chikkangauda Bahadur Desai of Agadi. 


:The village of Agadi was granted in 
inam by-the Peshva to one Lingangauda 
bin Hanmantgauda in the year 1791-92, 
The order of the Inam Commissioner, dated 
January 31, 1859, Exs. 141, shows that the 
village was continued hereditarily to the 
lineal male descendants of Lingangauda 
bin Hanmantgauda as a’ personal inam. 
Hanmantgauda was the eldest of the four 
sons of Lingangauda. Chikkangauda the 
father of Basangauda was the second son, 
There were two other sons. 

The first three defendants in the suit 
Chidambargauda bin Ramchandragauda, 
Basangauda bin Ramchandragauda, and 
Lingangauda bin Ramchandragauda,are the 
descendants of Hanmantgauda, The fourth 
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defendant Bapu Dixit bin Parameshwar 
Dixit is the husband of Tippabai, the 

rand-daughter of Basangauda bin Ohik- 
Ban Prior to the Court sales of 
1877-78, on October 25, 1870, Hanmant- 
gauda and Basangauda had mortgaged 
their half share in all the landsof Agadi 
village for a term of forty-one years be- 

inning from 1871-72 to Vasudevrao Anna 
and Purushotlam Tatya Subedar, the an- 
cestors of defendants Nos. 12 to 15 in the 
suit. The mortgage was for a sum of 
Rs. 60,000 and the mortgage deed stipu- 
lated that the mortgagees were to be put 
in possession of the entire village for a 
term of forty-one years from 1871-72. It 
was a condition of the mortgage deed 
that the lands were not to be redeemed 
by the mortgagors ortheir descendants till 
the expiry of the period of forty-one years. 
The income of the eight-anna share ofthe 
mortgagors in the village was calculated 
at Rs. 1,915 odd and the mortgagees were 
to take Rs. 1,501 per year out of this in satis- 
faction of their debt, and a further sum 
of Rs. 100 for the expense ofa clerk. If 
in any year the mortgagees were unable, 
owing to failure of crops, or any similar 
reason, to recover the full amount of 
Rs. 1,501, they were to remain in posses- 
sion for a period beyond the stipulated 
forty-one years, till the deficit instalments 
had been paid off. The mortgage deed 
also stipulated that, if the mortgagors or 
their heirs caused any hindrance to the 
mortgagees in the enjoyment of the pro- 
perties mortgaged, the mortgagees were en- 
titled to treat the instalments as cancelled, 
and to recover the amount due onthe mort- 
gage deed by getting the shares of the mort- 
gagors’ sold through the Court. The mort- 
gagees were not allowed toremain in un- 
disturbed possession of the lands mortgaged 
to them, and in 1892 they brought suit 
No. 19 of 1892 to realise the moneys due 
où the mortgage by saleof the mortgaged 
properties. The auction-purchasers, the 
‘ancestors of the present plaintiffs, were 
not parties to this suit. The Subordinate 
Judge decided the suit in favour of the 
miortgagees and ordered the mortgagors to 
pay a sum of Rs. 36,143, which had been 
found due on the mortgage, within six 
months. Ou failure to pay this amount it 
was ordered that the mortgagees should 
recover it by sale of the mortgaged pro- 
perty. There was an appeal to the High 
Court from this decree in which it was 
decided, in modification of the lower 
Court’s decree, that, in accordance with 
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the alternative relief which had -been 
asked for by the plaintiffs, the mortgagors 
should place ihe mortgagees in’ possession 
and management of lands yielding Rs. 
1,600 per year and should not interfere with 
their possession, “In accordance with this 
decision the mortgagees were put in pos- 
session of lands sufficient to yield an in- 
come of Rs. 1,600 a year in 1896. ‘The 
other mortgaged lands remained with the 
mortgagors. In the year 1908 the members of 
the third branch of the family, the descerd- 
ants of Bistangauda bin Lingangauda, 
brought suit No. 208 of 1908 for a par:ition 
of the family property. Allthe members 
of the family were joined as defendants, 
Defendants Nos. 1 to 3 in that suit were 
the descendants of Hanmantgauda bin 
Lingangauda and defendant No. 4, Tip- 
pabai, was the descendants of Basangauda 
bin Chikkangauda. The descendants of 
the mortgagees of the mortgage of 1870 
were also parties to the suit, being defen- 
dants Nos. 6 to8 inthat suit. The auction- 
purchasers, the ancestors of the present 
plaintiffs, were also defendants in the suit, 
being defendants Nos. 9and 10. Defend- 
ant No. 1 in that suit, who was the des- 
cendant of the original mortgagor Han- 
mantgauda, had contended in his written 
statement that he and the members of his 
branch were in possession of the lands, 
that no auction sales had ever taken place, 
and that the auction-purchasers had been 
wrongly impleaded in the suit. The aucticn- 
purchasers put forward their claim as 
auction-purchasers of the shares of the 
descendants of Hanmantgauda bin Ling- 
angauda and Basangauda bin Chikkanganda, 
and claimed that they were the owners of the 
shares assigned to those branches; and were 
entitled to get whatever might be ascertained 
and assigned to defendants Nos.1 to 4in the 
partition. The suit was decided in 1918. 

In the suit, from which the present 
appeals arise, it was contended inter alia 
that the claim was time-barred, and that 
it was also barred by res judicata on 
account of the decision in suit No. 208 of 
1908. The learned Subordinate Judge de- 
creed the suit in: favour of the plaintiffs 
and held that they were entitled to recover 
their shares‘in the lands held by defend- 
ants Nos. 1 to 3, and directed a partition 
to be made. It was found that some of 
the lands which had been purchased by 
thé ancestors of the plaintiffs had in the 
partition of 1908 fallen to the share of 
defendant No. 5 Mallangauda bin Ran- 
gangauda, the descendant of the third branch 
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of Lingangauda’s family. With regard to 
these lands he disallowed tho plaintiffs’ 
suit holding that they should have put for- 
‘ward’ their claim before the final decree 
in the partition suit of 1903 was passed. 
Against this decision defendants Nos. 1 to 
3 have appealed in appeal No. 307 of 
1928. The plaintiffs have appealed in appeal 
No. 479 of 1928 against the part of the 
decree which was against them. The two 
appeals have by consent of the parties 
been heard together. 

“The principal contentions raised in ths 
appeal of defendants Nos. 1 to 3 (First 
Appeal No. 307 of 1928) are, first, that the 
grant of the village to the family of the 
defendants conferred only a life estate on 
the holder for the time being, and that 
therefore the interest which the ancestors 
of the plaintiffs purchased in auction in 
the years 1877-78 came to an end when 


the judgment- debtors Hanmantgauda 
bin Lingangauda and  Basangauda 
bin Chikkangauda died; secondly, that 


the claim of the plaintiffs is barred by 
res judicata by reason of the decree 
in snit No. 203 of 1908; and, thirdly, 
that the plaintiffs’ suit is time-barred, since 
defendants Nos. 1 to 3 have been in adverse 
possession of the lands in suit since 1896, 
when the High Court decree in appeal 
No. 90 of 1895 was passed, or at least 
from 1909, when the defendants openly 
asserted, to the knowledge of the plaintiffs, 
in suit No. 208 of 1908, that they were in 
possession of the lands. 

From the order of the Inam Commissioner, 
Ex. 141, and the entry in the Register 
of Alienated Villages, it appears that the 
village was granted to the family of Lin- 
gangauda bin Hanmantganda and his lineal 
male descendants as personal inam. The 
estate’ is not a watan or saranjam and no 
-authority has been cited in support of the 
contention that the words “hereditarily to 
the lineal male heirs of the body of Lin- 
gangauda” (putra piutradi vansha param- 
para) convert the inam into a life estate 
terminable on the death of each holder. 
“The words only mean that the inam would 
be continued so long as there was a lineal 
male heir of the body of Lingangauda in 
‘existence. They do not prevent alienation 
of the estate beyond the life-time of each 
‘holder. ‘I'he view taken by the lower Court 
that the interests of the judgment-debtors 
Hanmantgauda and Basangauda, which 
the plaintiffs purchased, did not coms to 
an end with the deaths of the judgment- 
debtors appears to me to be correct, 
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The contention that the plaintiffs’ claim 
is ves judicata by reason of the decision in 
suit No. 208 of 1908 is not, in my opinion, 
sustainable. Suit No. 208 of 1908 was 
brought by the descendants of Bistangauda, 
the third son of Lingangauda, against the 
members of the other three branches for 
partition of the family property. Def ndant 
No. 1 in that suit was the father of defend- 
ante Nos. 1 to 3 in the present suit, de- 
fendants Nos. 2 and 3 were their uncles, 
and defendant No. 4 Tippabai was the 
wife of Bapu Dixit, defendant No. 4 in the 
present suit. The mortgagees of the shares 
of the first two branches were joined as de- 
fendants Nos. 6 to 8, and the auction-purchas- 
ers, the ancestors of the present plaintiffs, 
were joined as defendants Nos. 9 and 10. 
In order to determine whether the decision 
in that suit operates as res judicata in the 
present suit it is necessary to examine 
what the contentions of the parties in that 
suit were, and what were the findings with 
regard to them. 

In the written statement, Ix. 134, put 
in on November 27, 1909, by Ramchandra- 
gauda, defendant No. 1 inthat suit and 
the father of defendants Nos. 1 to 3 in 
this suit, he denied completely the rights 
of the auction-purchasers, the ancestors 
of the present plaintiffs, and contended 
that they had been wrongly joined as 
defendants. The auction-purchasers defen- 
dants Nos. 9 and 10 in their written state- 
ments, Exs. 135 and 136, claimed , that 
they were the auction-purchasers of the 
shares of Hanmantgauda and Basangauda 
and would be entitled to get the lands 
which would in the partition fall to the 
shares of the descendants of Hanmant- 
gauda and Basangauda. On these conten- 
tions the Subordinate Judge framed, the 


following three issues :— oa 

“(98) Whether defendants Nos. 9, 10°and 33 have 
purchased the‘lands stated in their written state-, 
ments respectively at sales in execution of decrees 
against the ancestors of defendants Nos, 1 to 4? 

(29) Whether the claim of any of these defendants 
in regard to the said lands is time-barred ? 

(30) What relief, if any, should be granted to 
these defendants in the general partition ? 


After these issues had been framed, de- 
fendant No.1 Ramwchandragauda put in an 
application, Ex. 142, on March 27, 1911, 
contending that Issues Nos. 28, 29 and 30 
were unnecessary and should not be retained 
on the ground that the rights of the auc- 
tion-purchasers, if any, were time barred 
that they were not entitled to any relief 
against defendant No.1 in that suit, that 


the three issues suggested by the auction 
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, purchasers could not, under the law, be 
raised in that suit, and that as the auction- 
purchasers -claimed through defendants 
‘Nos. 1 to 4 the question of the mutual rights 
as between them could not be tried in 
that suit. On this application the Court 
passed an order that the three issues were 
. necessary and should be retained. On 
December 9, 1915, defendants Nos.1 to 4 
and the plaintiffs gave a purshis, Ex . 422, 
in which they stated, inter alia, that the 
‘mortgagees (defendants No. 6, 7 and 8) should 
recover the amount of their mortgage out 
of the property allotted to the share of 
defendants Nos. 1 to 4, and that “ the con- 
tentions in Issue No. 28 are between de- 
fendants Nos. 1 to 4 (on the one hand) and 


“ defendants Nos. 9 to 11, 14 and 33 (on the © 


other), and plaintiffs have consented to keep 
a half share by metes in every one of the 
numbers of lands referred to in that issve 
with defendants Ncs. 1 to 4, and these lands 
are in the possession of defendants Nps. 1 
to 4 now. Excluding the half share of ddfen- 
dants Nes. 1 io 4 in the aforesaid lands, 
in the remaining half plaintiffs should take 
a one-fourth share and defendant No.5 a 
one-fourth share hy metes and bounds. So 
the Issues Nos. 28, 29 and 30 should be 
decided in this way.” It is clear from 
this purshis and from the application, Ex. 
142, that deferdant No. 1 in that suit 
contended that the auction-purchasers were 
not necessary parties to the suit, that the 
issues raised by them did not affect the 
claim of the plaintiffs in suit No. 208, that 
it was-not necessary to decide them in 
that suit, and that the claim, if any, of 
the auction-purchasers had been safe- 
guarded by assigning to defendants Nos. 1 
to 4 the lands to which the auction- 
purchasers laid claim. The suit was decided 
on September 28,1917. The Judge found 
on Jesue No. 28, that the auction-purchasers 
had purchased the lands claimed by them. 
“As regards issues Nos. 29 and 30 he found 
that they did not arise in that suit. His 
reasons for coming to this conclusicn were 
that the auction-purchasers had admitted 
that the lands which they had purchased 
were in the enjoyment of the mortgagees, 
that they had not claimed partition and 
possession of their shares, and that Issues 
Nos. 29 and 30 were premature as far as 
that suit was concerned, and referred to'a 
dispute between defendants Nos. 1 to 5 and 
“the auction-purchasers with which the 
plaintifs in that suit- had nothing to do. 
Tt. cannot be said that the question in issue 
in the présent puit, viz., the tights of the 
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auction-purchasers against the .judgment- 
debtors, was one directly and substantially 
in issue in suit No. 208 of 1908: In Munni 
Bibi v. Tirloki Nath (3) their Lordships of the 
Privy Council dealt with the question of 
ves judicata as between co-defendants and 
stated that the principle of res judicata as 
between co-defendants had been recognised 
by the English Courts and by a long course 
of Indian decisions. They referred. to the 
conditions under which this; branch of the 
doctrins of res judicata should be applied 
as laid. down in Cottingham. v.. Earl of 
Shrewsbury (10} and after pointing out that 
the statement of the law in that case had 
been followed in many Indian cases they 
said (p. 165*) :— 

“Iv is, in their Lordships’ opinion, in accord ‘with 
the provisions of s, 1i of the Code of Civil Procedure, 
and they adopt it as:the correct criterion in cases 
where it is sought to apply the rule of-res judicata 
as between co-defendants. In such a cage, therefore, 
three conditions are requisite; (|) There.must be a 
conflict of interest between the defendants concerned; 
(2) it must be necessary to decide: this conflict in 
order to give the plaintiff the relief he claims; and 
(3) the question between the defendants must have 
been finally decided.” 


The first condition existed in the present 
case, but the second and the third were 
clearly absent. It was not necessary for 
the purposes of the partition to decide tHe 
c.aims of the auction-purchasers of the shares 
of some of the co-parcéners against those ¢o- 
parceners. In the lower Court defendanis 
Nos. 1 to 3appearto have relied on Explana- 
tion IV tos. 11 of the Civil Procedure Codé in 
support of their contention that the decision 
in suit No. 208 of 1908 ‘operated as res 
judicaia in the present suit. The learned 


‘Subordin:te Judge has rightly pointed out 


that Exp amation IV to s. 11 does not help 
the defendants since they ‘could not have 
defeated ‘r thwarted the claim of the 
plaintiffs in suit No. 208° by’ claiming parti- 


‘tion and separate possession of’ their share 


out of the remaining three-fourths.‘ In the 
course of this‘appeal Mr. Coyajee has not 
relied on Explanation IV to.s. Il and kas 
argued on the authority of Munni Bibi’s 
case (3) that s.-11 of the Civil Procedure Code 
is not exhaustive on the subject of”res 
judicata. But, ab I have pointed ‘out 
above, applying the principles laid down 
in Munni Bibi’s case (3) it i- clear that the 
present claim of the plaintiffs is not barred 
as res judicata. It was ‘not: necessary ‘in 
the partition suit to.decide. the claims of 
the auction-purchasers against defendants 
Nos. 1 to4 in that suit. In fact ‘defendants 
(10) 3 Hare 627 at p 638; 15 L.J Oh, 441.” ` 
“Page of 58.1, A. —[Hd.] TEn 


z 
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‘Nos. 1 to 4 themselves contended strenuously 
that it was not necessary. 
‘cepted their contention and held 


The Court ac- 
that it 
was not necessary to decide those claims. 


“The third condition laid down by their 


Lordships of thé Privy Council was also not 
gatisfied. The question between defendants 
Nos, 1103 and the auction-purchasers was 
not finally decided. In suit No. 208 of 1908 


‘the auction-purchasers put forward their 


claims and asked for decision of the issues 


“framed as a result of their claims. 
Court, largely owing to’ the contentions 
‘of the father of defendants Nos 


The 


1 to 3, 


“left the issues undecided, holding them to 


‘be premature, and impliedly leaving it 
open to the auction-purchasers to bring a 
fresh suit for the relief claimed by them. 
It has been held by the Privy Oovncil in 
Parsotam Gir v. Narbada Gir (5). that 
such circumstances could not constitute 
res judicata either under the general law 
or under the Civil Procedure Code, there 
being no final decision of the questions in 
issue. k 

It has reen argued on behalf of defend- 
ants Nos. 1 to 3 that it was the duty of 
the plaintiffs auction-purchasers to have 
asked for partition and separate possession 
of their shares in the general partition 
suit of 1308 to which they were parties, 
and that they not having done so, the 
matter is now res judicata. We have been 
referred to the decisions in Sadu v. Ram 
(11), Lakshman v. Gopal (124, and Ashidbai 
v. Abdulla (13), in support-of this con- 
tention, These cases do not, however, 
help the defendants. All that they decided 
was that purchasers or mortgagees of a 


, CO-parcener's share in the joint Property 


were proper and even necessary parties to 
a suit for partition. But in none of these 
cases was it held that the purchaser or 
mortgagee of a cc-parcener’s share is bound 
to ask fer partition and separate possession 
of his share, and that if he fails todo so 
the remedy is barred to him afterwards. 
The reason for the decisions in the cases 
referred tois given by Ohandavarkar, J. in 
Ashidbai v. Abdulla (13) (p. 2914): 

“When a suit for partition is brought by a per- 
son alleging that it is. undivided property and 
that he has a certain share in it, tbe law requires that 
in order to enable the Court to ascertain such 
person's share, it must have before it as parties 


to the suit all the persons admittedly having 
or claiming to bave shares in the property, Other- 
(11 16 R 608 
(12) 23 R 3:5. 


- (13)31 B 271; 8 Bom. L R 652. í 


Pogo of 31 B,—[Ed], 
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wise there ‘cannot be a valid, final and binding 
decree for partition, The quantum of the share of 
the plaintiff must be determined with reference to 
the number of sharers and their respective shares. 
And such determination of the shares, being essen- 
tial for the determination of the plaintiff's share, 
enables the Court to pass a complete decree for 
partition, allotting to each party, whether he is 
plaintiff or defendant, his share. In such a case 
it ig obvious injustice that a defendant should be 


‘driven to another suit to have his share already 


determined partitioned off. That is the reason of 
the rule.” . 

The auction-purchasers were not, inmy 
opinion, bound to ask for partition and 
separate possession of their shares in the 
suit of 1908, though they were necessary 
parties, in order to enable ‘the Court to 
determine the quantum of each share. 
Their not asking for possession in 1908 
did not affect the quantum of the share 
of the plaintiffs or other defendants in 
that suit, since the share which they 
claimed was only the share which would 
be allotted to ths branches of Hanmant- 
gauda and Basanganda, who were already 
represented in the suit. It has been argued 
that it was the duty of the auction- 
purchasers to claim partition and separate 
possession in the suit of 1905 in order 
to enable the Court to work out the 
equities between the parties. This, how- 
ever, was actually done by the Court 
when it directed that the plaintiffs and 
defendant No. 5 in that suit should get 
their shares in the properties free from the 
claims of the auction-purchasers, and when, 
by an arrangement between plaintiffs and 
defendants Nos. 1 to 4, a half share in 
every one of the lands with which the 
auction-purchasers were concerned was kept 
with defendants Nos. 1 to 4. 

In discussing this question I have as- 
sumed that the auction-purchasers had not 
asked for partition and separate possession 
in suit No. 208 of 1908. In the judgment 
in that suit the learned Jndge says, when 
dealing with issues Nos. 29 and 30, that 
the auction-purchasers had not claimed 
partition and possession of their shares. 
Reading para. 10 of the written statement 
of defendant No. 9 in that suit, Ex. 135, 
it appears to me, however, that he did 
ask for possession. After referring to the 
rights of the mortgagees who, according 
to him, were in possession at the time, he 
z oe on the termination of his mortgage right 
the members of the family of defendants Nos. 9 
and 10 are (entitled) to get the possession of that 
property in accordance with the (auction sale) 
certificates, Therefore, the plaintiffsand defendants 
Kos. 1 to-5 have no right of ownership at allover 
he property mentioned in paras. 2, 3,4, 5, 6,7 and 
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& As defendants Nos. 9 and 10: and members of 
their family have acquired the rights which’ the 
deceased Hanmantgauda and the deceased Basan- 
gauda and Chidambargauda had in the lands men- 
tioned above, the members of the family of defend- 
ants Nos. 9 and 10 (shall) become the owners of 
the lands (which -will be) assigned to the joint share 
of the deceased Hanmantgauda and Chidambargauda 
and Besangauda at any partition (that may take 
piace) between the parties'under any circumstances. 
ence the members of the family of these defend- 
ants Ncs 9 and 10 are entiiled to get (whatever) 
Jands ibat would Fe ascertained (and assigned) to 
the shares of the said person.” 
This appears to me to be a prayer for 
possession, and defendants Nos. 1 to, 3 
evidently treated it as such. In para. 5 
of their written statement in this suit, 
Ex. 68 they say after referring to suit 
No. 208 of 1908. — 

“The present plaintifis were defendants therein; 
and the present plaintifis having made a prayer in 
that guit to have their respective shares separated 
and- possession ‘thereof awarded to them an issue 
even was framed in that respect, and as they 
(afterwards) gave up that prayer the present suit is 
barred by res judicata.” 

The same statement has been made by 
defendants Nos. 6, 7, 8, 9, 10, 1] and 12 
(plaintiffs in suit No. 203 of 1908) in 
para. 6 of their written statement Ex. 74 in 
this suit. They say:— Seay 


“But even the present plaintiffs were parties to. 


the aforesaid partition suit (No. 208 cf 1108) and 
having prayed that they should be awarded pòsses- 
sion after having their share separated in lands 
purchased by them, they even produced gale cer- 
tificates obtained by them from the Court. And 
an issue had been framed in respect of the same. 
But afterwards they gave up their demand.” 


The position, therefore, is that in suit 
No. 208 the auction-purchasers do appear, 
though not in very clear terms, to have 
asked for partition and possession. They 
were not legally bound to do so. Whe- 
ther they did or did not ask for possession 
the Court refused, on the request of the 
father of defendants Nos. 1 to 3, to decide 
the issues as to their rights against 
defendants Nos. 1 to’ 3, There cannot, 
therefore, be a bar of res judicata. 

There is another ground also on 
which this contention of the defend- 
ants must fail. In suit No. 208 of 1908 
defendants Nos. 1 to 3 contended that the 
auction-purchasers had been wrongly join- 
ed as defendants, and that, as they claimed 
through deferdants Nos. 1 to.4 in that 
suit, the question of the mutual rights þet- 
ween them could not--be tried-in that suit, 


and that the three issues raised on the. 


pleadings of the auction-purchasers should 
not te retained. In the purshis, Ex. 499, 
putin by them, they informed the Court 
that by an agreement between them and 
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the plaintiffs it had been arrangéd: that a 
half share in every one. cf the lands, in 
which the auction purchasers were.concern- 
ed, would ke retainéd with defendants 
Nos. 1 to4, and that Issues Nos. 2%, 29 and 
30 should be decided accordingly. As a 
result of these contentions the Judge held 
that Issues Nos. 29 and 30.were premature, 
and that the dispute between the auction- 
purchasers and defendants Nos..1 to 4 was 
not one which it was necessary to decide 
for the purposes of that suit. It is clear 
that this finding of the Judge was largely, 
if not entirely, due to the contention of 
defendants Nos. 1 to3’s father. The con- 
tentions of defendants Nos: 1 to 3 in the 
present suit are absolutely opposed to their 
contentions in the former suit. Here they 
contend that the auction-purchasers weré 
necessary parties to suit No..208 of 1908, 
that it was obligatory on them to ask. for 
partition and separate possession in that 
suit, that the dispute between the auction- 
purchasers and defendants Nos. 1 to, 3 
should have been decided in that suit, and’ 
that as the fauction-purchasers did not 
obtain a decision on their claim in that 
suit, their remedy is now barred on the 
ground of res judicata. The conduct of 
the defendants clearly amounts to appro- 
bating and reprobating. By. contending in 
suit No. 208 of 1908 that the dispute bet- 
ween them and the auction-purchasers 
could not be decided in that suit they 
obtained from the Court a decision in their 
favour to the effect that the claim of the 
auction-purchasers could not be decided in 
that suit, They are now trying to defeat 
the claims of the. auction-purchasers by 
contending . that the auction-purchasers 
could and should have.obtained a decision 
on their claims in the earlier suit. ` This 
they cannot be allowed to do. On this 
ground also their contention as regards res 
judicata must fail. 

It has been argued on behalf of defend- 
ants Nos. 1 to 3 that the. possession of 
these defendants had been adverse to the 
plaintiffs from 1896, when, under the decree 
of the High Oourt in appeal No. 90 of 1895, 
the mortgagees were put in possession of 
certain of the. mortgaged lands,’ sufficient 
to give them an income of Rs. 1,600 a 
year, and the rest ofthe mortgaged lands 
remained with the morfgagors, the ances- 
tors of defendants.Nos. | to 3. . There is, 
however, nothing to show that the auction- 
purchasers were aware of this arrangement 
made in 1896. They were not parties to 
suit No. 19 of 1892, and it is clear from 
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their conténtion in suit No. 208 of 1908 
that till the date on which they put in their 
wrilten statement in that suit, 1. e., Novem- 
ber.27,: 1909, they were under the impres- 
sion that the ‘mortgage of 1870 was still 
subsisting and that the morigagees were 
in possession of the lands. The mere fact 
that in suit No. 19 of 1892 an attempt was 
made by the defendants to serve a sum- 
mons on Kalyanappa, one of the auction- 
purchasers, would not justify the inference 
that Kalyanappa was aware of that suit or 
of the allegations made in it by the parties. 
The summons was not actually served on 
him. The fact that Kalyanappa attested 
some leases relating to some of the lands 
in suit in.1§97 would also not fix him with 
knowledge of the contents of the leases. 
There .is, therefore, no. evidence which 
would justify us in holding that the auction- 
purchasers. were aware that some of the 
mortgaged lands were in the possession 
of the mortgagors from 1886 onwards. It 
would only be from November, 1909, when 
the defendants put in their written state- 
menis in suit No. 208 of 1908, that the 
auction-purchasers could be said to have 
known that the defendants were claiming 
possession adversely to them. In that suit 
the father of defendants Nos. 1 to 3 had 
alleged that he was in possession adverse- 
ly to the auction-purchasers and a specific 
issue had been framed on that point, Issue 
No. 29: “Whether the claim of any of 
these. defendants (auction-purchasers) in 
regard to the suit lands is time-barred.” 
Suit No. 208 of 1908 was. not decided till 
September 28, 1917. The question at issue 
between the parties in that suit was the 
one now in issue between them, viz., whe- 
ther the claim of the auction-purchasers 
against the judgment-debtors was time- 
barred. Till that suit was decided in 1917 
the auction-purchasers could not have 
brought a suit against defendants Nos. 1 
to 3 for, possession. The auction-purchasers 
are, therefore, entitled to claim the benefit 
ofs. 14 of the Indian Limitation Act and 
to say that in computing the period of 
limitation against them the period from 
November, 14909, when defendants Nos. 1 
to 3 openly put forward their claim to 
adverse. possession till September, 1917, 
when the case was decided, should be 
excluded,- If this period-is excluded, the 
plaintiff's suit is within time under Art, 137 
of the Indian Limitation Act. 


It ‘has been contended for the auction- 
purchasers that the possession of de- 
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fendants Nos. 1 to 3 did not become 
adverse t? them till 1919 when the claim of 
the mortgagees was finally satisfied as stat- 
ed in the purchis given by defendants 
Nos. 2 and 3, Ex. 415. According to 
this contention the mortgage of 1870 did 
not become merged in the decree of the 
High Court in appeal No. 90 of 1895 pass- 
ed in the year 1896. That decree, it is 
contended, only restored the parties to 
their former position under the mortgage 
pond. Although by the decree of the 
High Court the mortgagees were put in 
possession of some of the mortgag- 
ed lands and the other lands remained 
in the possession of the mortgagors from 
18956- onwards, these lands continued to 
remain security for the mortgage, and the 
auction-purchasers were not entitled to 
obtain possession of them -till the claims 
of the morigagees were fully satisfied in 
1919. The decree of the High Court was 
neither a preliminary decree on a mortgage 
ner a final decree. In suit No. 19 of 1892 
the mortgagees had prayed that the eight 
anna share of the mortgagors in the village 
of Agadi should be put to sale and the 
mortgagees should be awarded the amount 
of Rs. 41,156 odd claimed by them. In the 
alternative they had prayed that they might 
be allowed to have separate possession of 
the eight anna share of the mortgagors by 
partition till the debt was satisfied. The 
lower Court granted the first prayer of the 
mortgagees and ordered the mortgagors 
to pay the sum of Rs. 36,143, and directed 
that in default the mortgagees should 
recover the amount with costs by sale of 
the mortgaged property. The High Court, 
in appeal, thought that it would Le in 
the interest ofall the parties that there 
should be no sale and no enforced parti- 
tion. They, therefore, provided for an 
alternative relief by directing the defend- 
ants mortgagors to place the mortgagees 
in possession and management of lands 
yielding Rs. 1,600 per year as rent. The 
order further directed that if the mort- 
gagors failed to do these acts within three 
months from the date of the decree, the 
plaintiffs could proceed to the sale of the 
property. The decree did not say what 
was to happen if, after the morigagees 
had been put in possession of lands yield- 
ing Rs. 1, 600 per year, their possession 
was interfered with by the mortgagors, 
or if for any reason the income of the 
lands handed over to them fell below 
Rs. 1,600. It has been argued by Mr, 
Coyajee for defendants Nos. 1 to 3 that 
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the mortgage became merged in the 
decree of the High Court and that after 
the decree the only remedy of the mort- 
gagees, if their possession was interfered 
with, would have been for contempt.- On 
this view of the case we would have to 
assume that the decree of the High Court 
intended to weaken the remedy available 
to the mortgagees and to diminish the 
‘security for the mortgage amount I find 
it difficult to accept this view. The find- 
ings in the suit and in the appeal had all 
been in favour of the mortgagees, and 
-under such circumstances it could not 
have been the intention of the High Court 
to take away from tbe mortgagees their 
ultimate remedy of recovering the mort- 
gage amount by sale of the whole of 
the mortgaged property. I am, therefore, 
of opinion that the mortgage of 1870 did 
not become merged in the decree of 1896 
and thatthe rights and security available 
to the mortgagees under the terms of the 
mortgage bond remaind intact after 1896. 
This view receives support from the purshis 
given by the plaintiffs and defendants 
Nos. 1t0 4 in suit No. 208 of 1908, Ex, 422. 
a para. 6 of that purshis it was stated 
“that 

“defendants Nos. 6,7 and 8 (mortgagees) should 
recover the amount of their mortgage out of the 
property allotted to the share of defendants Nos. 1 
to 4 in this suit” 

The judgment in the suit also declared 
that:— 

“The plaintiffs and defendant No 5 should get 
their share in the properties of scheduls A and O 
free from the mortgage lien of defendant Nos. 6 to 


8 who have to recover their moneys from the pro- 
perties given to the share of defendants Nos. 1 to 4.” 


It would appear, therefore, that the 
father of defendants Nos. 1 to3and the 
plaintiffs, who were the descendants of the 
third branch of the family, all assumed in 
1915 that the right of the mortgagees over 
the property in the hands of the mort- 
gagors was still subsisting. In the course 
of the judgment of the High Court in 
Appeal No. 90 of 1895 it was stated: — 

“Of course if no sale takes place and the plaintiffs 
continue tobe inthe management under the terms 
of the bond they will be entitled to recover the 
karkun's salary. It would in the interest of both 
the parties that there should be no sale and no 
enforced partition of the plaintiffs’ share.” 

This paragraph suggests that the High 
‘Court contemplated that the mortgage 
should not become merged in the decree 
and that the properties would continue 
to be governed by the terms of the 
mortgage-deed. < 

I am, therefore, of opinion that. the 
mortgage did not become merged in the 
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decree of 1896. The whole of the property 


‘mortgaged continued to remain. security 


for the mortgage amount till that amount 
was finally paid off in 1919, and, as the 
auction-purchasers were not entitled to re- 
cover possession of the property: till the 
claims of the mortgagees were satisfied, 
the possession of the mortgagors, defend- 
ants Nos. | to 3 did not become adverse 
to the auction-purchasers till 1919. On this 
view of the case the plaintiffs’ claim would 
not be time-barred. 

In my opinion, therefore, the plaintiffs 
had a subsisting right which was neither 
barred as res judicata by reason of the 
decree in suit No. 204 of 1902, nor time- 
barred. Appeal No. 307 filed by defend- 
ants Nos. 1 to3 must, therefore, fail. - 

First Appeal No. 479 of 1928,—In the 
cross-appeal No. 479, the appellants, who 
were the original plaintiffs, have appealed 
against the decision of the learned Sub- 
ordinate Judge with regard to those lands 
which were purchased by the auction- 
purchasers but which in the suit of 1908 
went to the share of persons other than de- 
fendants Nos. 1 to3. The learned Subordi- 
nate Judge held that with regard to these 
lands the plaintiffs should have put forward 
their claim in the partition suit of 1908 and 
should have got them allotted to the share 
of defendants Nos. 1 to 3 before the final 
decree in the suit was passed: or, if they 
were diesalisfied with that decree, they 
should have appealed, and that therefore 
their remedy was barred as res judicata. 
The appellants admit that- they hare no 
right to the lands which in ihe partition 
had gone to the share of persons other 
than defendants Nos. 1to3. They claim, 
however, that, as some of the lands pur- 
chased by ikem were in the partition 
allotted to olher persons, they are entitled 
to be compensated from the lands which 
in the partition have fallen to the share 
of defendants Nos. 1 to 3 but which 
were uot purchased by the plaintiffs in 
1877-78, In support of their claim they 
have relied on the decisions in Mohammad 
Afial Khan v. Abdul Rahman (7), Amar 
Singh v. Bhagwan Das (8) and Byjnath Lal 
v. Ramoodeen Chowdhry (6). All these 
decisions related to the rights of morl gagees 
in cases in which some of the mortgaged 
properties had, in partitions subsequent 
to the mortgage, been allotted to other 
co-sharers of the mortgagors. In such 
cases it was held that the mortgagee had 
the right to proceed against the properties 
other than the mortgaged property 
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“which. had fallen in the partition to the 
„share of. the mortgagor. In Sabapathi 
-Pillay v. Thandavaroya Odayar (9), which 
“was a case in which the purchaser bought 
‘In, Court auction specific items belonging 
fo a.member of a joint Hindu family, and 
subsequently there was a partition decree 
and only some of these items fell to the 
Share of the judgment-debtor, it was held 
that the purchaser was entitled to only 
such of the items as were common to 
‘the sale-certificate and the share of the 
.judgment-debtor under the decree, and 
that he could not compel the judgment- 
debtor to give him other properties in substi- 
tution for the remaining properties comprised 
in the sale-certificate. The ground on 
which Seshagiri Ayyar and Moore, JJ. based 
„their judgment in that case was that 
‘there was no warranty in a Court sale 
and no privity of contract between an 
auction-purchaser and a judgment-debtor, 
and that it is the decree-holder who brings 
the property to sale. . He prepares the pro- 
clamation and tothe bestofhis knowledge 
places before the public all the available 
information in respect of the property to 
be sold. Although the judgment-debtor 
is expected to assist the Court in settling 
the proclamation, and although his failure 
to do so may entail some serious con- 
‘Sequences, there is no provision of law 
which brings him into contact with the 
bidders at a sale. On these grounds they 
held that there was no justification for 
extending the theory of substitution, which 
had been enunciated in respect of per- 
sons standing in the relation of promisor 
and promisee, to persons who are strangers 
to each other. This view appears to me 
to be correct. The plaintiffs were not, in 
my opinion, entitled to claim the proper- 
ties which had been allotted to defend- 
ants Nos. 1 to 3 in the partition suit of 
1908, but which had not been purchased 
by: thé plaintifs, in substitution of the 
properties .purchased by them which had 
in the partition gone to the shares of others. 
pa No, 479 of 1428 must, therefore, 
ail. 
‘The decree of the lower Court in suit 
No. 487 of 1923 must, therefore, be con- 
firmed and the appeals Nos. 307 and 479 
of 1928 dismissed with costs. 
Ne . . Appeals dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Sessions Case No. 5 of 1934 
March 14, 1934 
RUPCHAND, A, J.C. 
EMPEROR—COMPLAINANT 


VETSUS 
MIR MUHAMMAD SHAH AND oraprs 
— ACOUSED 

Evidence Act (I of 1872), s. 124—Departmental en- 
quiry by Railway Officers into conduct of subordi- 
nates—Report— Whether a privileged document. 

The Divisional Personal Officer of a Railway Company 
ordered an inquiry into the conduct of some railway 
subordinates. That inquiry was held jointly by the 
Assistant Personal Officer and the Divisional Accounts 
Officer. Both these officers made a joint report on the 
strength of which certain orders were passed sus- 
pending some of the subordinates. In the trial 
Court two of them were made cc-accused but they 
were discharged, At the trial before the Sessions 
Judge of the remaining accused, the defence 
wanted the report to be exhibited : 

Held, that the report was privileged and hence in- 
admissible in evidence. Hennessy v. Wright (1), referred 
to, Harbans Sahai v. Emperor (2) distinguished. 


Mr. Hatim B. Tyebji, Third Assistant 
Public Prosecutor for Sind, for the Crown. 

Messrs. Motiram Idanmal and P. V. 
Pawar, for the Accused. 

(Point as to admissibility of a document.) 

Judgment.—In tbis case the Division- 
al Personal Officer ordered an inquiry 
into the conduct of some railway subordi- 
nates. That inquiry was held jointly by 
the Assistant Personal Officer and the 
Divisional Accounts Officer. Both these 
officers made a joint report on the strength 
of which certain orders were passed sus- 
pending some of the subordinates. In the 
trial Court two of them were made co- 
accused but they have been discharged. 
They are not now before the Court. ‘The 
persons who were suspended have either 
been reinstated or await final orders for re- 
instatement. 

Mr, Motiram wants that the report on 
which the Divisional Personal Officer 
acted should be produced and exhibited. 
The witness Sardar Wali Muhammad Khan, 
who is the Divisional Personal Officer con- 
cerned, has claimed privilege under s. 124 
of the Indian Evidence Act, The learned 
Assistant Public Prosecutor has raised a 
further objection to the production of this 
report. He has argued that apart from the 
document being privileged, it is irrelevant 
to the present inquiry and therefore, inad- 
missible in evidence. 

I am inclined to the view that the 
document is privileged and is even other- 
wise inadmissible in evidence. 

The inquiry was indubitably a confidene 
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tial inquiry held in consequence of the 
orders of the Divisional Personal Officer to 
enable him to take departmental action in 
the matter, and the report was a confidential 
report. If reports of this nature are al- 
lowed to ba exhibited, they would deter 
Goverment Officials from making full and 
fair reports to their superiors. An officer 
who is asked to make a report has very 
often to pass adverse comments upon 
others, and if areport made by hin: is al- 
lowed to be made public withoutthe per- 
mission of his officer calling for such re- 
port, it might expose him to serious conse- 
quences and would be detrimental to public 
interests. As said by Field, J. in Hennessy 
v. Wright (1), “Publication of a state docu- 
ment may be injurious to servants of ihe 
Crown as individuals. There would be an 
end of all freedom in their official com- 
munications, if they knew that any suitor, 
that as in this case, any one of their own 
body whom circumstances had made a 
suitor, could legally insist that any official 
communication, of no matter how secret a 
character, should be produced openly in a 
Court of Justice.” 

Mr. Motiram has relied upon the case of 
Harbans Sahai v. Emperor (2). But that 
case stands on a different footing altoge- 
ther. There was no question in that case 
of the production of a report called for 
from an inferior officer by a superior officer 
or of a communication made by one Pub- 
lic Officer to another in the discharge of 
his duties. But the question there was of 
statements made by certain persons as 
witnesses in the course of departmental 
inquiry. The result of that inquiry was 
that the persons accused were put on their 
trial), and the witnesses who had given evi- 
dence in the departmental inquiry were 
witnesses inthe case. The Counsel forthe 
accused wanted the previous statements 
of these witnesses made by them at the 
departmental inquiry for the purposes of 
contradicting the evidence given by them 
in Court. The only question before their 
Lordships was whether the statements made 
by those persons was privileged or not, 
and whether they were excluded from the 
purview of the ordinary rules of evidence 
as Jaid down in ss. 155 and 162 of the 
Evidence Act. Ib was very rightly held 
that such statements did not fall within 
the purview of s. 124, Indian Evidence 


0) (1888) 21 Q B D 509 at p. 532; £7 L J QB 530; 
59 L T 323; 53J P 52. 4 

JM 15 Ind, Cas, 77; 19 C W N 431; 13 Cr. L 
J 445, 


ABDULLAH ROWTHER V. KESAVA PILLAI 


15310 


Act, as the accusation made by the wit- 
nesses before a Police Officer against one 
of his subordinates were not made in official 
confidence so as to a!tract the applicability 
of this section. 

But whether the document is privileged 
or not, there can be no doubt that it is 
not admissible under any section of the 
Evidence Act. The Assistant Personal 
Officer and the Divisional Accounts Officer 
are not witnesses in the case. Their report 
is almost an opinion formed by them upon 
certain evidence placed before them and 
that opinion cannot be relied upon either 
in favour of the accused or against them. 
It is not evidence. The gentlemen of the 
jury have to form their own opinion with 
regard to the innocence or guilt of the ac- 
cused upon evidence of witnesses produced 
before them. The opinion, therefore, of any 
Railway Officers who may have discussed 
the case of the present accused in the 
course of their report, assuming that they 
have done so, would not be inadmissible 
in the evidence, and the learned Advocate 
for the accused has been unable to draw 
my attention to any provisions of the law 
permitting the evidence of such opinion 
being admitted. 

On both these grounds, therefore, I dis- 
allow the production of this document. 

N. Order accordingly. 


_ , MADRAS HIGH COURT . 
Civil Miscellaneous Petition Nos 347 
of 1934 
September 19, 1954 
PAKENHAM WALSE, J. 
ABDULLAH ROWTHER— PETITIONER 
Versus 
KESAVA PILLAI AND ofaERs— 
RESPON DENTS 

Madras Local Boards Act (XIV of 1920), Rules 
relating to Election Disputes,1. 10 (c)— Ballot papers 
containing name of voter—Rejection—Application to 
set aside Election—Dismissal of application by 
Election Commissioner—Power of High Court to 
issue writ of certiorari— Principles, s f 

On an application toissuea writ of certiorari 
to an Election Commissioner, the question is not 
whether there hasbeen any error in Jaw on the 
part of the [Election Commissioner. The High 
Court is entitled to interfere only if there was a 
want of jurisdiction at the commencement of the pro- 


ceedings. Errors committed subsequently cannot 
take away jurisdiction once obtained. 
Where the jurisdiction of a lower Court depends 


on the existence of come particular fact, if that fact 
be collateral to the actual matter which the lower 
Court has to try, that Court cannot bya wrong 
decision with regard to it give itself jurisdiction 
which it would not otherwise possess, On the other 


1935 


hand, if.the fact in quéstion is not collateral, but 
a part of the very issue which the lower Court has 
to inquire into, certiorari will not be granted, 
although the lower Court may have arrived at an 
erroneous conclusion with regard to it. 

_ Where the certain ballot papers contained tbe 
serial numbers of the votersand also their names 
and the votes recorded in such ballot papers were 
rejected in counting the votes and the Election 
Oommissioner refused to set aside the election on the 
ground that there was no compliance with the pro- 
visions of any Act or any rule made thereunder 
and the unsuccessful condidate applied to the High 
Court for a certiorari : 

Held, that the question whether the action of the 
polling officer in inserting the names of the voters 
in the ballot papers amounted to a non-compliance 
with the provisions of the Act or rules was the very 
issue which the Commissioner had tn decide and 
the High Court had, therefore, no power to interfere 
with the order of the Commissioner by way of 
certiorari, even if the view taken by him was in- 
correct, 

Held, further, that mere perversity of the deci- 
sion isno ground for interference Ly certiorari. 
Sundaram v, Mamsa Mavuthar (1) and Rex v. Board 
of Education (2), distinguished, Mahomed Asan 
Maracair v. Bijli Sahib Bahadur (3), followed. 


Petition praying that in the circum- 
stances stated therein and in the affidavit 
filed therewitb, the High Court will be 
pleased to issue a Writ of Certiorari to 
the Election Commissioner, the District 
Munsif of Devakottah, commanding him to 
send to the High Court all records relating 
to O. P. No. 23 of 1932 on the file of his 
Court, and to quash the proceedings dated 
October 5, 1933, in the said O. P. No. 23 of 
1932 and to set aside the Election of the 
lst Respondent herein. 

Mr. M.S. Venkatarama Iyer for Mr. R. 
Srinivasa Iyer, for the Petitioner. 


Mr. .T.. R. Srinivasa Ayyangar, for the’ 


Respondent. 


Order.—This is a Civil Miscellaneous 
Petition for the issue of a writ of certiorari 
to the Election Commissioner arising in 
the following way. In May 1932 an election 
for Ward No. 3 of Puduvayal Panchayat 
Board was held and the petitioner and the 
Ist respondent were duly nominated for 
that election. Out of the 25 votes recorded, 
the Election Officer treated 22 votes as 
invalid and of the remaining 3 votes, 2 were 
secured by the Ist respondent and 1 by 
the petitioner. The lst respondent was, 
therefore, declared duly elected, The peti- 
tioner then filed a petition alleging several 
irregularities in the conduct of the election 
and prayed that he might be declared as 
having been duly elected or in the alter- 
native, to set aside the election and to 
direct a fresh one. The Election Officer 
had to declare these 22 votes invalid, as 
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the ballot papers in those cases contained 
the serial numbers of the voters and also 
their names. Plaintiff's Witness No. 1, 
the Polling Officer, under a mistaken im- 
pression, thonght that the name and the 
number of the voter should appear in the 
ballot paper. Of these 23 invalid votes, 15 
were in favour of the petitioner and 7 in 
Savour of the Ist respondent. The Com- 
missioner on the petition preferred to him 
found: | 

“Tf these votes had not bcen declared invalid, 
there is little doutt that the petitioner must have 
been declared as having been validly elected.” 

The question which he had to decide was 
whether under s. 10 (e) of the rules with 
respect to the decision of disputes cs 10 
the validity of elections the result (1 the 
election had been materially affected by 
any non-compliance with the pruvisions of 
the Act or rules made thereunder. The 
view which he took was that in ihis case 
there was no non-compliance with the provi- 
sicns of the Act; to quote his own words: 

“The word ‘ non-ccmpliance * means, in my opinion, 
an omisgion to do what has been directed to Le dene. 
What the Polling Officer is directed to do is mention- 
ed in r. 16, and itis not alleged that any direction 
given in that rule has uct been complied with by 
the Polling Officer, It cannot, therefcre, be said 
within the meaning ofr. 10, cl. (e), that there was any 
non-compliance with the provisions of the Act or 
rules made thereunder. This case, therefcre, dces 
not come within the provisions of r.10,and 1 cannot, 
therefore, say that, in this case, the electicn of the 
returned candidate is void.” 


He, therefore, dismissed the petition and 
ihis application is made to the High Court 
to issue a writ of certiorari. 

I do not think it is necessary to discuss 
the correctness or otherwise of the learned 
Commissioner's view on the question ‘which 
he had to decide. It cannot be denied that 
the question arose for decision, ihat he had 
jurisdiction to decide it and that he did 
decide it. Under these circumstances, the 
law seems clear that the High Court has no 
power to interfere by way of certiorari even 
if there was a wrong decision on fact or 
law. It is argued for the petitioner that 
the Commissioner has refused to exercise 
jurisdiction on a mistaken view of the law. 
Apart from the question whether if this 
were true, it would justify interference by 
way of certiorari, I agree with the learned 
Advocate for the respondent that it is not 
the correct way of putting it, for what the 
Commissioner did was to refuse to grant 
a certain relief which he certainly had 
jurisdiction to refuse. I have been shown 
no authority that if he refused to, grant 
relief on a mistaken view of fact ‘or law, 
this Court can interfere by way of certiorari, 
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Cases like Sundaram v. Mamsa Mavullar. 
(1), have been quoted but s. 115, Civil Pro- 
cedure Code, can at beat only be analogous. 
The only case in my opinion cited for the 
petitioner which could at all justify his 
argument is Rex v. Board of Education (2). 
It is clear, however, that the interference by 
way of certiorari in that case was because 
the Board of Education did not answer the 
question which was put to them to answer. 
That is not the case here. The Commis- 
sioner has answered the question which he 
had-to answer. The statement in that case 
by one of the learned. Judges, Cozens- 
Hardy, M. R., after giving a certain expla- 
nation which might account for the view 
taken by the Board, runs thus: 

“Tf this be the explanation I can understand the 
decision, although it did not answer the question put, 
On any other view it seems to me the decision was s0 
perverse as really to amount to a non-exercise of the 
jurisdiction entrusted to the Board.” 

On this latter sentence it has been argued 
that the High Court can interfere if the 
decision is perverse. The same argument 
was addressed to me recently in a similar 
case and I was unable to accept it, ‘This 
remark at best is obiter. No other case 
has been quoted to me to show that mere 
perversity is ground for interference. 
Moreover, I am not prepared to say that 
the view of the law taken by the OUOommis- 
sioner is perverse. The learned Advocate 
for the respondent urges that it is the 
correct view of the law, though I am not 
prepared to say that 1 would accept this 
view. The latest, decision on this matter is 
Mahomed Asan Maracair v. Bijli Sahib 
Bahadur (3) which follows M. Shanmuga 

v. Subbaraya (4) and Govind swami Pillai 
v. Ramalingaswamy (5), the observations in 
which are precisely in point. At p. 379* the 
learned Chief Justice remarks: 

“ The question is not whether there has been here 
any errorin law on the part of the Blection Oom- 
missioner ; and this Court is only entitled to inter- 
fere,as has already been remarked, if there was a 
want of jurisdiction at the commencement of the 
proceedings. Once there is jurisdiction, any errors 
committed subsequently cannot take away the juris- 
diction once obtained.” 

-(1) 63 Ind. Cas. 937; 44M554:40ML J 497; 13L 
W 498; 29M L T 269: (1921) M W N 272 (F B). 

(2) (1910) 2K B 165: 79 LJ K B 595; IOL T 
578; 74 J P 259,8 LGR 549; 26 T L R 492. 

(3) 148 Ind. ‘Cas. 668; 66 ML J 367; 6 RM 530: 
AIR 1934 Mad. 269; 39 L W 465; 57 M 571. 

(4) 140 Ind. Oas. 540; 63 M L J 932; Ind. Rul. 
Tangi Mad. 21; 37 L W 162; A I R 1933 Mad. 

(5) 187. Ind. Oas, 868; 62M L J 644; (1932) MW 
N 61; 35, L W 360; AIR 1932 Mad. "321; Ind. Rul. 
(1932) Mad? 456. 
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Appu Pillai v. Nataraja Pillai (6), was, 

also referred to -before me. In Halsburyi a’ 
Laws of England, Vol. 9,,.after s. 1484 
which speaks of want of jurisdiction arising 
from the nature of the subject-matter and 
from the ahsence of some essential prelimin- 
ary proceeding, it is stated in.s, 1485 at 
p. 881: 
- “ The case is more difficult where the jurisdiction 
of the Court below depends, not upon some prelimin~ 
ary proceeding, but upon the existerce of some pafti- 
cular fact, If the fact be collateral to the’ actual 
matter which the lower Court has to.try,’ that - Court: 
cannot, by a wrong decision with-regard: to: it; give’ 
itself ‘jurisdiction which it would. not otherwise: 
possess. The lower Court must, indeed, decide as to 
the collateral fact, in the first instance; but the superior 
Court may upon certzorari enquire into!the correct- 
ness of the decision, and may quash the proceedings 
in the lower Court if auch decision is erroneous, . or 
atany rate if there is no evidence to support it, 
On the other hand, if the fact in question be not 
collateral, but a part of the very issue which the lower 
Court has to inquire into, certiorari will - not -be 
granted, although the lower Court may have arrived 
at an erroneous conclusion with regard toit” ... 

Here there can be no doubt that the ques- 
tion as to whether the action of the Polling. 
Officer amounted toa non-compliance ‘with: 
thé provisions of the Act or rules madé 
thereunder, was the very issue which ‘the: 
lower C ourt had to enquire into’ and not an’ 
issue collateral to the proceedings on which 
it rested its jurisdiction. I am, therefore, 
of opinion thal this Court has no power to 
interfere by way of certiorari even if the 
view of the law taken by the Commissioner 
is incorrect. 

The Civil Miscellaneous Petition i is accord- 
ingly dismissed with costs. Costs Rs. 50. 

A. Petition dismissed. 

(8) 126 Ind. Cas. 97; AIR 1930 Mad. 225; Inde 
Rul. (1930) Mad 817, 


PRIVY COUNCIL f 
Appeal from the Peshawar Judicial . 
Commissioner's Court 
December 6, 1934 
Lorp Atkin, LORD ALNESS AND Sip 
Srani Lal. E 
Lala GURAN DITTA— APPELLANT 
TETSUS 

T. R. DITTA (xow FRANK TRAMSON) 
SINCE DECEASED —RESPONDENT 
Civil Procedure Code (Act V of 1908), 9s. 144—; 
Duty of Court when awarding restitution-- Whether 
imperative—‘May’ inthe section, if imperative or. 
diseretionary-— Interest, if part of - the normal relief 
given in restitution—Money : paid but found not due, 
on final adjudication—Restitution, if involves inter- 
est—Partition—Preliminary decree —Subsequent order. 
of Court to effect partition, necessity of—Importance- 
of following procedure prescribed in the Code. i 
The duty ofthe Court -when awarding restitution 
under s. 144, Oivil Procedure Code, is: imperative, 
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Tt, shall place the applicant in the position in which 
he would have been if the order had not been 
made, and for this purpose the Courtis armed with 
powers as to mesne profits, interest and so forth. 
The word ‘may’ in the section is empowering and 
not discretionary. Interest ispart ofthe normal 
relief given ‘in restitution Rodger v. Comptoir 
D'Fiscompte dè Paris ('), referred to. 

Where a person has had to pay money which on 
final adjudicdtion is held not to be due, he is entitl- 
ed to have restitution made and restitution ordinari- 
ly involves interest 

{Importance ofthe Courts inthe N-W, F. Pro- 
vince strictly following the procedure laid down by 
the Oivil Procedure Code, in the necessity of effect- 
ing partition finally by a subsequent orderof the 
Court when a preliminary decree has been passed 
in a partition suit pointed out.) 


Messrs. W. H. Upjohn, K. C. and K. V. 
L. Narasimham, for the Appellant. 
Messrs, L. DeGruyther, K. C. aad J. M. 


G 


Parikh, forthe Respondent. 


Lord Atkin.—These arə two appeals 
from orders of the Court of the Judicial 
Commissioner, North-West Frontier Pro- 
vince, made in what may le koped to be 
the final stages of a protracted litigation 
in ihe course of a family dispute. T. R. 
Ditta, now deceased and represented by 
the respondénts, was the son of one Teku 
Ram, by a wife who pre-deceased him. His 
two brothers; Guran, Ditta and Hari Chand, 
aie the sons‘ by another wife, Musammat 
Gujri, who survived him and was a party 
to the litigation. Teku Ram, amongst other 
properly, was entitled to a deposit of 
Rs 1,00,000 in the Alliance Bank of Simla, 
in the names of his wife Musammat Gujri, 
and himself or either or the survivor. 
After his death the widow instructed the 
bank to pay to the appellant, Guran Ditta, 


which they did on May 14, i921, the 
amount with interest, amounting to 
Rs. 1,05,000. In August, 1921, T. R. 


Ditta commenced a suit against the two 
brothers and Musammat Gujri, claiming 
ihat the Rs. 1,060,000 was part of the 
estate of Téku Ram, and claiming his 
share, one-third, as part of the joint prop- 
erty. The widow set up an absolute gift 
to her, which was negatived by both the 
Courts in India, and a money decree was 
made against the widow and Guran Ditta 
jointly and severally for payment of the 
sum with interest, this amounting to 
Rs, 37,368. This amount was levied from 
Guran Ditta personally by attachment of 
a deposit of his with the Treasury, and 
was paid on January 10, 1925. Garan 
Ditta appealed to the Privy Council and 
the appeal was heard on March l, 
1928. Meantime T. R. Ditta-had, on Novem- 
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ber 10, 1926, instituted another suit for the 
partition of the rest of the joint family 
properties consisting of immovables and 
the proceeds of Rs. 20,000 War Bonds. He, 
of course, excluded the lac of rupees which 
had been the subject of the first suit, in 
respect of which he had a decree. But, 
subject to this, it is quite clear that the 
suit was one for final partition of the 
whole of the joint family property. On 
December 22, 1927, the District Judge 
made a decree in favour of the plaintiff 
for “possession by partition” of the immov- 
able property. On April 24, 1928, the 
Judicial Committee gave judgment on the 
first appeal. They affirmed tbe finding that 
there had been no gift of the lac of rupees 
to his wife, Lut held that it was contrary to 
practice unless in very exceptional cases to 
grant partial partition, and they set aside 
the money decree. They had been told 
that T. R. Ditta had commenced a euit 
for final partition of the whole property; 
and they thought that all further questions 
should be determined in the final parti- 
tion. Unfortunately, the legal advisers of 
the parties in this country had not been 
informed when the case was argued on 
March 1, 1928, that the District Judge had 
made a decree in the partition suit on 
December 22, 1927; and it is obvious that 
their Lordships were in fact unaware of 
this decree when they gave judgment. On 
the other hand, if they had known that 
it had been given, there is no reason to 
suppose that the decision would have been 
different. They would have known that 
the first decision would be of the nature 
of a preliminary decree, and that it would 
always be open to the parties before a final 
deciee upon proper procedure to bring in 
further property for partition. At any rate, 
in fact, as between the parties it was finally 
adjudged that T. R. Ditta was not entitled 
to his decree for the Re. 37,368. There- 
upon Guran Ditta applied in the first 
action for restitution of the amount which 
he had paid on the money decree now 
set aside, and on December 24, 1923, the 
District Judge made an order accordingly. 
He did not direct payment to Guran Ditta, 
but ordered that the sum of Rs. 37,368 be 
paid into Court with interest at 5 per cent. 
from the date when it was paid in execu- 
tion proceedings. The dispute in the first 
appealisas tothe order for payment of 
interest. On appealto the Judicial Com- 
missioner he set aside so much of the order 
as directed payment of interest, being. of 
opinion that-as T. R. Ditta was: really. en- 
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titled tothe money and was only being 
culled to restore it owing to the“ wrong in- 
formation which gave rise to their Lord- 
ships’. alteration of the: decree, interest 
should nct be awarded. Their ` Lordships 


cannot accept this reasoning. The duty of, 


the Court when awarding restitution under 
s. 144 of thë Code is imperative. It shall 
place the applicant’ in the-position-in. which 
he would have been-ifthe order had not 
been made: and for’fhis purpose the Court 
is armed with-powers (the“‘may”* is em- 
powering, not discfetionary): ag to mésne 
profits, interest and so forth> As long ago 
as 1871 the Judicial Committeein Rodger 
v. Comptoir D'Escompte de Paris (1) made 
it clear ihat interest was part of the normal 
relief given in restitution: and this decision 
seems rightly to have grounded the prac- 
tice in India in such cases. In the present 
case itisnow res judicata between the 
parties that T, R. Ditta was not entitled to 
the sumin question untilhe gotit as his 
share under a general partition: and a dec- 
ree giving it to him wasin fact set aside. 
There seems to be no reason for supposing 
that the decision of the Judicial Committee 
would have been in any way different if 
they had been informed thatthe Judge 
had made his decree in the partition action. 
The decision was based upon the well- 
established objection to a partial partition. 
Guran Ditta, therefore, having had to pay 
money which on final adjudication was 
held not to be due, was entitled to have res- 
titution made, and restitution ordinarily 
involves interest. Their Lordships, there- 
fore, think that on Appeal No. 16 the 
judgment of the Judicial Commissioners 
should be set aside andthe judgment of 
the District Judge restored. 


The second appeal is based upon the con- 
tention that the decree made by the Dist- 
rict Judge on December 22, 1927, was a 
final decree, and that it cannot now be 
altered by exercising any of the powers of 
amendment given by the Code of Civil 
Procedure. - It is unnecessary to refer to the 
various proceedings by which eventually it 
was-decided that it was the duty of the 
District Judge to include the Rs. 1,05,000 
as part of the property to be partitioned. 
From what has been said before, it seems 
clear that so far as the decision of the 
Judicial Commissioners given on July 22, 
1930, was based on the assumption that 


(1) (1871) 3 P 


0465;40 L J PO; 4 LT111 19 
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the so-called final decree, and held it .to be 


‘preliminary only, thé decision. was based on 


a misapprehension, for their. Lordships did 
not then know of the decree, and, therefore, 
cannot have construed it. Nevertheless, the 
reasoning of the learned Judicial Commis- 
sioners in explaining the actual .decree 
appears to their - Lordships to be correct. 
The decree was, in fact, preliminary, and 
left partition to be effected finally by the 
subsequent order of the Court. The decree 
as it'btood could not have been made effec- 
tive without a further order.. Their ‘ Lord- 
ships find themselves in complete accord 
with the remarks of the. learned Judicial . 
Commissioners as to the importance of the 

Courts in the Province strictly. following 

the procedurelaid down by the Code of 

Civil Procedure in such matters. Fortu- 

nately any difficulty is remedied in the pre- 

sent case. Their Lordships have no doubt 

that justice required -and civil procedure’ 
permitted the partition proceedings to in- 

clude the Rs. 1,05,000 in question: and the 

appeal onthis matter should be dismis- 

sed. 


They are, therefore, of opinion, that ap- 
peal No. 16 of 1933 should be allowed, that 
the judgment of the Judicial Commission- 
ers dated March 24, 1930, should - be set 
aside with costs, and the order of the Dist- 
rict Judge‘dated December 23, 1929, should 
be restored. The Appeal No. 17 of 1933 
should be dismissed. Their Lordships will 
humbly advise His Majesty accordingly. 
As the appellant has had tocome tə this 
Board to recover his interest, though.he has 
failed in the second appeal, their Lordships 
are of opinion that thereshould be no costs 
to either party of these appeals. 


N. ` Order accordingly. 


` Solicitors for the -Appellant:—Messrs. 
Nehra & Co. ` z 
Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. ee 
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CALCUTTA HIGH COURT 
Criminal Revision No. 465 of 1934 
August 9, 1934 
LorT-WILLIAMS AND KHUNDIAR, JJ. 
NUR AHMAD AND OTARRS — ACCUSED — 
PETITIONERS 


Versus 
JOGESH CHANDRA SHEN—Opposrta 
Party 

Bengal Municipal Act (III of 1881) ss. 28 (1), 
21 (1)—Persons dealing with electoral roll in course 
of oficial duty—S. 23 (1), if applies=Com- 
mittee for preparing and publishing electoral :7oll-= 
Members, if Municipal Officers within s. 28°G)— 
Criminal Procedure Code Act Y of 1898), s. 197— 
Municipal Commissioners—Prosecution of, for acts 
done while discharging oficial duty—Sanction of Local 
Government—Offictal duty, meaning of—S. 197, Crimi- 
nal Procedure Code, if protects Municipal Com- 
misstoners making false entries in electoral roll 
after its publication—Penal Code (Act XLV of 1860), 
ss, 193, 465 —Fabrication of electoral roll—Whether 
an offence. 

The persons contemplated by the sub-s. 1 to 
s. 28, Bengal Municipal Act, are persons who fall 
outside the category of those who have to deal 
with the electoral roll in the course of their 
official duty, Hem Chandra Das v. Subodh Chandra 
Das Gupta (i), followed. [p. 652, col. 2.] 

The members of the Committee for preparing 
an electoral roll as contemplated by s. 21 (1), are not 
Municipal Officers or servants within the meaning of 
sob-s, 2, s. 28. A prosecution for offences under s. 28, 
Bengal Municipal Act, is therefore not maintainable 
against them. The term ‘official duty’ need not refer to 
duty properly attaching to the office from which only 
the Local Government or some higher authority can 
remove the officer or by sanction permit his removal. 
Lp. 659, col. 2.) 

Occasions when public servants are called upon to 
perform, and do properly and legally perform, 
duties which do not fall strictly and literally 
within the tasks appertaining to the particular 
appointment of office which they may at the 
moment be holding are also included in the terms 
‘official duty’. The functions of the Committee 
appointed under s. 21 (|), Bengal Municipal Act, 
are covered by the expression ‘official duty’ in s. 197, 
Criminal Procedure Uode, and as no person can 
be appointedto such a Oommittee unless he was 
in the first instance a Oommissioner, an office from 
which his removal could be effected only by or 
with the sanction of the Local Government, 8. 167, 
Criminal Procedure Code, operates as a bar to 
any prosecution of Municipal Commissioners for 
anything done while acting or purporting to act 
in the discharge oftheir olficial duty except with 
the previous sanction of the Lucal Government. [p. 
660, col, 1 | 

Where toe Municipal Commissioners who are 
members of the Committee forthe preparation and 
publication of an electoral roll, make false entries 
in it after its publication or after such Committee 
ceases to function, s. 197, Oriminal Procedure Code, 
does not afford them any protection. [p 660, col. 2.] 

Procuring by improper, dishonest aud fraudulent 
means, the entry in the finally published electoral 
roll, of tha names of persons who were not 
legally eligible to vote, and wilfully and improperly 


omitting from the electoral roll the names of 
certain other persons entitled to vote, and 
fraudulently and dishonestly altering the 


plectoral roll after its final publication, by inserting 
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certain names therein without lawful authority, are 
offences punishable under ss 193 and 465, Penal Uode. 


-[p. 657, col. 2 | 


Messrs. N. K. Basu, Fazlul Iug, Manowar 
and Abdul-Kasem Khan, for the Petitioner. 
Messrs..S..N. Banerjee, Joy Gopal Ghose 
Gupta, for the 

Opposite Party. 


$ at 7 Tk . 
„Khundkar, J.—This-is a Rule obtained 
at, the'instance of- five “persons of whom 
petitioner No. 1. Motilavi Nur Ahmad is 
the Chairman of- the Chittagong Muni- 
cipality; petitioner No.2 Babu Mohendra 
Chandra Das is:a Commissioner of the 
Chittagong Municipality; petitioner No. 3 
Moulavi Mohammad Nasir is also a Oom- 
missioner of that Municipality; petitioner 
No. 4 Moulavi Hefazatur Rahman, is a 
Tax Daroga of that Municipality and 
petitioner No. 5 Munshi Ashraf Ali isa 
clerk of that Municipality. It appears 
that under the provisions of s. 21, Bangal 
Act XV of 1932 as amended by Act IX 
of 1933, the petitioners Nos. 1 to 3 were 
appointed as a Committee for the purpose 
of preparing and publishing an electoral 
roll of persons qualified to vote, An 
electoral roll was prepared by the petitioners 
Nos. 1 to 3, assisted, it is alleged, by 
the petitioners Nos. 4 and 5, and was 
published as the final electoral roll on 
February 14, 1934. On February 20, 1934, a 
petition of complaint which bore the date 
February 14, 1934, was presented by Babu 
Joges Chandra Sen,.2 Muktear, and a 
Municipal voter, in the Court of a Magis- 
trale Mr. B. K. Mukherjee. The petition 
contained allegations against a number of © 
pers ns including ths petitioners and prayed ` 
for summonses against them. The allega- 
tions which it is necessary to consider for 
the purposes of this Rule may conveniently 
be referred to here. In para. 5 of tha 
petition of complaint it was alleged that 
the accused persons, acting in concert, 
had by improper, dishonest an1 fraudulent 
means, procured the entry in the finally 
published electoral roll of the names of 
persons who were nob legally eligible to 
vote, and had wilfully and improperly 
omitted from the electoral roll the names 
of certain other persons. In para. 6 of 
the petition it was alleged, thas tha peti- 
tioners beforeus had fraudulently and 
dishonestly altered the electoral roll, after 
its final publication, by inserting certain 
names therein without lawful authority. 

The Magistrate Mr. B. K. Muakherjeo 
directed anoth2r Magistrate Moulavi 
Salamwtulla Choudhury to hold an inquiry 
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into the matter and to make a report. On 
April 27, 1934, the Magistrate after perusing 
thereport submitted by Moulavi Salama- 
tulla Choudhury, and after hearing the 
parties, recorded anorderto the effect that 
he was of opinion that a prima facie case 
of offences under s. 28, Bengal Municipal 
Act and ss. 193 and 465, Indian Penal Code, 
had been disclosed, and ordered summonses 
toissue accordingly. It is against that 
order that this Rule is directed, and we are 
invited by Mr. N. K. Basu appearing for 
the petitioners Nos. 1 to 3, and by Mr. 
Fazlul Hug, appearing for petitioners Nos. 4 
and 5, to quash the proceedings for reasons 
which may be briefly enumerated. Firstly, 
on behalf of all the petitioners, it was argued 
that s. 28, sub-s.1, Bengal Municipal Act, 
has no application to the facts alleged. 
Secondly, on behalf of the petitioners Nos. 1 
to 3 it was argued that they are not 
Municipal Officers, servants or Polling 
Officers and are therefore not hit by s. 28, 
sub-s. 2 of the Act. In support of the first 
and second arguments reliance was placed 
upon the case of Hem Chandra Das v. 
Subodh Chandra Das Gupta (1), and 
Criminal Revisions Nos. 418 and 457 
of 1934, Satya Charan Mukherjee v. Krishna 
Mohan Banerjee, decided by Guha and 
Bartley, JJ., on June &, 1934. 

Thirdly, it was argued also on behalf 
of the petitioners Nos. 1 to 3, that they were 
public servants not removable from their 
offices save by or with the sanction of the 
Local Government, that the acts alleged 
against them, if committed at all, purported 
to have been done in the discharge of their 
official duty, and that, therefore by reason 
of s. 187, Criminal Procedure Code, no 
prosecution for a criminal offence was 
maintainable against them without the 
previous sanction ofthe Local Government, 
which had not in this case been obtained. 
Fourthly, it was argued on behalf of all 
the petitioners, that the allegations made 
against them did not disclose offences 
under s. 193, or s, 465, Indian Penal Code. 
Lastly—and this argument was advanced 
on behalf of petitioners Nos. 4 and 5 only— 
that they must have acted in what they did, 
under orders of the petitioners Nos. 1 to 3, 
and in concert with them—that if the pro- 
ceedings against the latter deserved to be 
quashed, the proceedings against the 
petitioners Nos. 4 and 5 could not be sepa- 
rately treated. This question would depend 
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upon the facts which the prosecution are 
able to prove, and it might as well be 
stated here that we are not in a position to 
decide the question whether charges can 
be framed against these petitioners or not. 
It would be convenient to deal with the 
contentions above mentioned seriatim. 

The first argument which ison behalf of 
all the petitioners must prevail. In our 
judgment, the language ofis. 23 of the Act 
indicates with reasonable clearness that the 
persons contemplated by the sub-s. 1 aie 
persons who fall outside the category of 
those who have to deal with the electoral roll 
in the course of their official duty. This 
view is in consonance with the interpreta- 
tion put upon this sub-section in the case of 
Hem Chandra Das v. Subodh Chandra 
Das Gupta (1). Persons who deal with 
the electoral roll in the course of their 
official duty are embraced in the ambit of 
sub-s. 2, which opens with the words “every 
Municipal Officer or servant or Polling 
Officer.” This leads up to the second con- 
tention advanced in support of the Rule. 
It was argued, that though the preparaticn 
and publication of the electoral roll was | 
the business of petitioners Ncs. 1 to 3, 
they are not hit by the penal provision of 
s. 28 (2), Bengal Municipal Act, inasmuch 
as they are not within the strict meaning 
of those terms, Municipal Officers, Municipal 
servants, or Polling Officers. Before we 
examine this contention further, we are con- - 
strained to observe that no support for it is 
furnished either by the case of Hem Chandra 
Das v. Subodh Chandra Das Gupta (1) 
or by the case of (Criminal Revisions Nes. 
418 and 457 of 1934) Satya Charan Mukherjee 
v. Krishna Mohan Banerjee, decided by Guha 
and Bartley, JJ., on June 8, 1934. From 
the opening paragraph of the judgment in 
the former case it does not appear that the 
three petitioners therein were Commissioners 
of the Municipality. What is stated is that 
two of them were Pleaders, and one a 
talukdar and merchant, and that they were 
appointed by a Committee consisting of 
the Ohairman and two Oommissioners, 
under O. IV of the orders issued under 
Notification No. 5717-M, dated lst De- 
cember 1932, as the revising authority to 
revise the preliminary electoral roll. That 
rule, we are informed, is nolonger in force. 
This being so, theruling in that case that 
a member of the revising authority was not 
a Municipal Officer or servant is of no 
assistance tothe petitioners before us. As 
regards the second case relied upon, perusal 
of the judgment shows, that so far as the . 
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present argument regarding the applicabili- 
ty of s. 28 (2) is concerned, it merely 
adopted the view expressed in the earlier 
case. That the petitioners in the former 
case were three persons appointed as a 
revising authority by a Committee consist- 
ing of the Chairman and two Commissioners, 
and were not, asfar as can be gathered, 
Commissioners themselves, was a circum- 
stance to which the attention of tha Court 
which decided the second case, does not 
seem to have been invited. For this reason 
we are not prepared to regard itas an au- 
thority in the special facts of the present 
case for the argument here under examina- 
tion. 

Whether petitioners Nos. 1 to 3 come with- 
in the meaning of the expressions ‘‘Muni- 
cipal Officer or servant of Polling Officer,” 
isa question which must be determined 
upon the language of the statute itself. 
The words are not defined, but our attention 
has been invited by Mr. Basu tos. 22 (1)(e) 
and ss. 66,67 and 9540, Bengal Municipal 
Act. Section 22 (1) provides that a person shall 
not be eligible for election or appointment 
as a Commissionerif such person labours 
under certain disqualifications. One of 
these is described in cl. (e) which runs as 
follows: ‘is a Municipal Officer or servant 
or holds any office of profit under the Com- 
missioners.” Mr. Basu's argument is, that 
as the Committee provided for in s. 21 (2) 
must consist of the Chairman and two Com- 
missioners who donot cease to be Commis- 
sioners of the Municipality by reason of 
their becoming members of such Committee, 
the office of Municipal Officer or servant 
must necessarily be deemed to exclude. the 
office which a person enjoys as member of 
the Committee in question. It is difficult to 
see how this argument can be negatived, 
and in our judgment there is further security 
for it in the language of ss. 66, 67 and 540. 
Section 66 makes provision for the appoint- 
ment of subordinate officers, and sub-s. (1) 
of the section is as follows: 

“The Commissioners at a meeting may, subject to 
the provisions of this Actand the rules made tbere- 
under from time to time determine what officers and 
what servants of the Commissioners are necessary 
for the Municipality, and may fix the salaries and 
allowances to be paid and granted to such officers and 
servants.” 

The officers and servants here contemplat- 
ed are clearly regarded as the officers and 
servants of the Commissioners. Section 67 
provides for the appointment of officers of a 
superior order and mentions a Secretary, an 
Engineer, a Health Officer, and one or more 
Sanitary Inspectors. Here again itis the 
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Commissioners who are, on a requisition by 
the Local Government, to appoint the 
officers mentioned. Section 540 enumerates 
the categories of persons connected with 
Municipal administration who are to be 
deemed to be public servants, and ths 
opening words of the section are: 

“Every Commissioner, every Municipal Oficer and 
servant, every person employed for the collection of 
any Municipal rate, tax, or fee and every person 
authorized by the Ohairman or the Commissioners at 
a meeting or otherwise todo any act under this Act 
or any ruleor bye-law made thereunder shall be 


deemed to be a public servant within the meaning of 
s. 21, Indian Penal Code (Act XLV of 1860).” 


Effect must therefore be given to this 
contention of petitioners Nos.1 to 3 and we 
hold that the members of the Committee 
contemplated by s.21 (1) arenot Municipal 
Officers or servants within the meaning of 
sub s. (2), s. 28. It is nobody's case that 
they are Polling Officers, A prosecution for 
offences under s. 28, Bengal Municipal 
Act, is therefore not maintainable against 
petitioners Nes. 1t0 3. 


Tbe next argument divides itself into 
three branches, which may for convenience, 
be separately considered. Firstly, it is 
contended that though not Municipal Off- 
cers or servants or Polling Officers, peti- 
tioners Nos. 1 to3 are nevertheless public 
servants. This proposition emerges with rea- 
sonable clearness from s. 540 o0f the Act 
already referred to, as also from s. 21, cl. 
11, Indian Penal Code, and from the illus- 
tration thereunder. Secondly, it is said 
that these petitioners are not removable 
from their office as Commissioners save 
by or with the sanction of the Local 
Goveroment. That this must be so is 
equally clear from the provisions of ss. 61, 
62 and 63 of the Act. Mr, Banerjee who 
appeared to show cause, attempted to 
meet this point by maintaining, that these 
petitioners were not removable in the man- 
ner provided for in those sections from 
their positions in the Committee ap. 
pointed under s. 21 (1), and that 
ifthey were removable from the Com- 
mittee at all, it could only be by the 
Commissioners at a meeting, and in support 
of this he referred us tos.17, Bengal Act 
III of 1897 (The Bengal General Clauses Act), 
Bethatas it may, it is not to be denied that 
the members of the Committee in question 
must be Commissioners to begin with, and 
Commissioners they certainly remain while 
exercising the functions of the Committee. 
The third branch of the argument is that 
in discharging the duties of the Committee, 
the members thereof act or purport to act 


660 
in the diecharge of their official duty. 


The relevant words of s. 197, Criminal 
Procedure Code are as follows: 

“When any person who is a dudge within the 
meaning of s, 19, Indian Penal Code, or when any 
Magistrate, or when any public servant who is not 
removable from bis office save by or with the 
sanction of the Local Government or some higher 
authority is accused of an offence alleged to have 
been committed by him while acting or purporting 
to act in the discharge of his official duty, no Court 
shall take cognizance of such offence except with 
the previous sanction of the Local Government.” 

Mr. Banerji’s contention is that ‘official 
duty’ must refer to duty properly attaching 
to the office from which only the Local 
Government or some higher authority can 
remove the officer or by sanction permit 
his’ removal. After anxious consideration 
we are not prepared to give effect to such 
contention. It would, in our judgment, to 
a large extent defeat the immunity from 
irresponsible, frivolous or vexatious prosecu- 
tions which the section extends to public 
servanis were we to interpret the words 
‘official duty’ in this narrow sense, for there 
are occasions when public servants are cal- 
led. upon to perform, and do properly and 
legally perform, duties which do not fall 
strictly and literally within the tasks ap- 
pertaining to the particular appoint- 
ment of office which they may at the 
moment be holding. In our judgment, 
the functions of the Committee appointed 
under s. 21 (1), Bengal Municipal Act, 
are covered by the expression ‘official duty’ 
in s. 197, Criminal Procedure Code, and 
as no person could be appointed to such 
a Committee unless he was in the first 
instance a Commissioner, an office from 
which. his removal could be effected only 
by or with the sanction of the Local Gov- 
erninent, we are clearly of opinion that 
s. 197 operates as a bar to any prosecution 
of petitioners Nos, Lto 3 for anything done 
while acting or purporting to act in the dis- 
charge .of their official duty except with the 
previous sanction of the Local Government. 

Regard being now had to all that has been 
before stated, the conclusion to which we 
are led as regards petitioners Nos. 1 to 3 is 
that no charge under s. 28, Bengal Municipal 
Act, is maintainable against them, and 
that in so far as offences under ss. 193 
and 465, Indian Penal Code, are concerned, 
the sanction of the Local Government is 
necessary before a prosecution can be pro- 
ceeded with in respect of anything done or 
purporting to be done by them while 
acting as aforesaid. The acts to which 
these observations apply are those alleged 
jn para. 5 of the petition of complaint re- 
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ferred to above. As regards the acts alleged 
in para. 6 of that petition other considera- 
tions arise. It is conceded by Mr. Basu that 
petitioners Nos, 1 to 3 ceased to function 
as the Committee in question upon the final 
publication of the electoral roll. The acts 
complained of in para. 6 of the petition, 
were acts said to have been done 
after the final publication of the  e‘ecto- 
ral roll and had no reference to anything 
done by them while acting or purporting 
to act as aforesaid, and, therefore do not 
attract the protection given by s. 197, 
Criminal Procedure Code. Mr. Basu sought 
to contend, that making of entries al that 
stage, was something which the petiticners 
were purporting to do as members of the 
Committee. ‘This, in our judgment, 
is to do violence to language A 
person who makes a document with | 
the intention of making it appear 
that it was made by some other person, 
or by the maker in some other capacity, 
may be pretending to be that other 
person, or pretending to act in that other 
capacity, but thatis not, in our clear cpi- 
nion, the connotation of the word ‘ purport.’ . 
It remains now, so far as all the peti- 
tioners are concerned, to consider the argu- 
ment that the petition of complaint does 
not disclose offences under s. 193 or 
s. 465, Indian, Penal Code. It is said, that 
the fabrication alleged does not fall within 
the meaning of the expression, ‘to fabricate 
false evidence’ in s, 192, Indian Penal 
Code, for thereis nothing to show that 
the intention was that the docu- 
ment in question, that is, the electoral 
roll, should ever be used in any judicial 
proceeding. We are not prepared at this 
stage to give effect to thisargument. One 
of the purposes to which an electoral roll 
may very well be put, is the furnishing 
of evidence in any dispute concerning the 
legality of an election which may come up 
for decision in a Court of law. It is as 
yet too early.to say that the prosecution 
will be unable to call any evidence to 
establish such an intention. As regards 
the charge under s. 465, Indian Penal Uode, 
Mr. Basu contended that the. acts com- 
plained of did not amount to the offence 
of forgery defined ins. 463, Indian Penal 
Code. His argument, as we apprehend it, 
was that these acts were not done with 
intent to cause damage or injury to the 
public or to any person. In-our judgment, 
the allegations contained in the petition of 
complaint do amount, if true, to the charge 
of an act done with intent tọ cause injury , . 
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o the public, or to some person or persons, 
Injury, which is defined in s. 44, Indian 
Penal Code “denoles any harm whatever 
illegally caused to any person in body, 
mind, reputation or property” and is 
sufficiently wide to cover some at least of 
the consequences which might follow upon 
the fabrication alleged in the complaint. 

In the result, we are not prepared to 
hold that no offences under s. 193 or 
8. 465 have been disclosed in the allegations 
made against all the petitioners. As regards 
petitioners Nos. 1 to 3 wə would repeat 
that for the reasons already stated, no 
prosecution for cffences under s. 28, Bengal 
Municipal Act, is maintainable, and no 
prosecution for any acts which these peti- 
tioners did while acting or purporting to 
act in the discharge of their official duty, 
is maintainable in the absence of the pre- 
vious sanction of the Local Government, 
andthe Rule so far as all these charges 
against them are concerned, must be made 
absolute. Asregards petitioners Nos. 4 and 
5 the fact that they acted under the orders 
of petitioners Nos. 1 to 3, or in concert with 
them, affords them no immunity from 
prosecution, and for this no previous sanc- 
tion of the Local Government is necessary 
in their case. It is further apparent that 
they come within the contemplation of 
s. 28 (2) by the penal provision of which 
they may be affected. The Rule is discharged 
against petitioners Nos.4 and 5. As regards 
petitioners Nos. 1 to 3, the Rule is made abso- 
lute in so far as it affects offences under s. 28, 
Bengal Municipal Act, and the offences al- 
leged to have been committed by them while 
acting or purporting to act as aforesaid 
before the electoral roll was finally pub- 
lished, and it is discharged to the exent 


of the charges under ss. 193 and 463, 
Indian Penal Code, adumbraied in para. 6 
of the petition of complaint. The pro- 


ceedings against these three petitioners 
for all the offences alleged to have been 
committed by them before the electoral roll 
was finally published, and for offences under 
s. 28, Bengal Act XV of 1932, as amended 
by Act IX of 1933, are hereby quashed. The 
proceedings against petitioners Nos. 4 and 5 
and the proceedings for offences under ss. 193 
and 465, Indian Penal Code, egainst peti- 
tioners Nos, 1 to 3 which are alleged to have 
been committed by them after the final 
publication of the electoral roll will pro- 
ceed to be heard according to law. 

Lort-Williams, J.—I agree. 

D. Rule partly discharged. 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 24 of 1934 
July 26, 1934 
KENDALL, J. 
BRIJ BIHARI LAL-—PLAINTIFE— 
APPLICANT 
versus 
LALTA PRASAD & SONS AND ANOTHER — 
PLAINTIFFS —OPPOSITE PARTIES 

Provincial Small Cause Courts Act (IX of 1897}, 
es. 17, 35—Ex parte decree oblained in Small Cause 
Court—Abolition of Small Cause Court-Application 
to set aside ex parte decree—Whether governed by 
3.17 or by Civil Procedure Code (Act V of 1908). 

Any proceeding arising out ofa suit which has 
bean decided by aSmall Cause Court must be gov- 
erned by the provisions of the Small Cause Courts 
Act, Consequently where a person has obtained an 
ex garte decree in a Small Cause Court which has 
subsequently been abolished, an application to set 
aside the decree made to the Munsif is governed by 
s. 17, Small Cause Courts Act, and not by the Oivil Pro 
cedure Code. Sarju Prasad v. Mahadeo Prasad (1) 
and Lachman Das v. Ahmad Hasan (2), referred 
to. , 

C. R. App. against an order of the Munsif, 
Farrukhabad, dated November 25, 1933. 

Mr. G. S. Pathak, for the Applicant. | 

Mr. L. M. Roy, for the Oppcsite Parties. 


Judgment.—This application has given 
rise to a somewhat dificult question 
of jurisdiction. The circumstances are that 
the plaintiff-applicant had obtained an 
ex parte decree in a Small Cause Court. 
That Court was subsequently abolished, 
and an application to set aside the ex parte 
decree was made to the Munaif; but the 
judgment-debtor did not deposit the amount 
of the decree or give security to the 
satisfaction of the Court for the performance 
of the decree, as he was required to do by 
the first proviso tos. 17, Provincial Small 
Cause Courts Act of 1887. The learned 
Munsif held that the provisions ofs. 35 of 
the Act empowered him to proceed if the 
matter were one governed by the procedure 
for the regular Courts, and not by the 
special procedure laid down in the Small 
Cause Courts Act,and he therefore, allow- 
ed the application to set aside the ex 
parte desree. Section 17, Provincial Small 
Cause Courts Act, para. 1, is to the following 


ie procedure prescribed in the Code of Civil 
Procadure, 1998, shall, save in so far as itis otherwise 
provided by that Oodeor by this Act, be the pro- 
cedure followed in the Oourt of Small Oauses in 
all suits cogaizable by it andin all proceedings 
arising out of such suits.” 

The present proceeding is undoubtedly 
a proceeding arising out ofa suit which 
was cognisable by a Small Cause Court, 
and had in fact been decided by a Uourt 
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of that description. There is nothing in 
s. 35 of the Act which in terms modifies 
the provisions of s. 17, andit appears to me 
therefore, that in the absence of authority 
to the contrary it must be held that any 
proceeding arising out of a suit which has 
been decided by a Small Cause Court 
must be governed by the provisions of the 
Small Cause Oourts Act. 

On behalf of the opposite party I have 
been referred to some authorities of this 
Court in somewhat analogous cases. In 
the case of Sarju Prasad v. Mahadeo Prasad 
(1) it was held that when a Munsif vested 
with the powers of a Court of Small Causes 
was succeeded by a Munsif not vested with 
such powers, the latter is under s, 35, 
Provincial Small Cause Courts Act, bound 
to try the suits pending on the file as regu- 
lar suits and an appeal lies against his 
decision. In the case of Lachman Das v. 
Ahmad Hasan (2) it was held by a Single 
Judge of this Court that where a Court of 
Small Causes had passed a decree and was 
then abolished, and the execution proceed- 
ings were taken in the Court of a Munsif, the 
Munsif's orders passed in the execution 
proceedings were not the orders of a Small 
Cause Court and were, therefore, open to 
appeal. This case is the more nearly 
analogous to the present one than any to 
which I have been referred, but it will 
be seen that the decision is merely to 
the effect that as the order passed in execu- 
tion proceedings was not the order ofa 
Small Cause Court Judge, it was open 
to appeal. The position in the present 
case is different. There is no question of 
whether an order passed by the Court is 
open toappeal. It is a question of whether 
the procedure in this application is to be 
regulated by s. 17, Small Cause Courts 
Act, or by the Civil Procedure Code. If 
itis to be regulated by the Small Cause 
Courts Act, a deposit or security was 
obligatory on the judgment-debtor; and 
in my view, the wording of s. 17 of the 
Act shows that the procedure of the Act 
ought to be applied because the proceed- 
ing is one arising out of a Small Cause 
Court suit. J, therefore, allow the applica- 
tion whith costs, set aside the order of the 
Munsif and direct that the ex parte decree 
in favour of the applicant be restored. 


Ne Appeal allowed. 
(1) 29 Ind. Oas. 996; A IR 1915 All. 219; 37 A450; 
13 ALJ 639. 

(2) 38 Ind. Oas. 105; A IR 1917 All. 3C4; 39 A 357; 
15A LJ 305. 
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PRIVY COUNGIL 
Appeal from the Peshawar Judicial 
Commissioner’s Court 
December 6, 1934 
Lorp Arkin, LORD ALNESS AND SIR 
SHADI Lat. 

KALA RAM—APPELLANT 
Versus 
Tue PUNJAB NATIONAL BANK, 
LIMITED, PESHAWAR—RgsponDENTS 

Contract Act ‘IX of 1872),s 264, Bxception— Partner- 
ship—Question whether creditor had notice of retirement 
of one of the partners of a firm before transaction— 
Whether one of fact -Burden of proof—Evidence of 
practice of creditor making enquiries— further 
substantive evidence to the effect that notice was given 
—Hovidence contra, negligible—Onus, if discharged 
Terms of Exception tos 264, if satisfied, 

The question whether the creditor ofa firm had 
notice of the dissolution of the firm by the retire- 
ment of one ofthe partnersfrom it isone of fact 


and the onus of proving the fact ison the partner 
who alleges that he has retired. 

Where the evidence adduced by the partner 
alleging to have retired froma firm before the loan 
advanced by the plaintiff had been incurred, affirmed 
that the practice ofthe plaintiff was to make due 
enquiries regarding any applicants for a new loan, 
and there was substantive evidence to the effect that 
notice was given by him tothe plaintiff, while the 


evidenca adduced by the plaintiff contra, was negligi- 
able ; 


Held, that it was affirmatively established that the 
plaintiff had notice of the retiring partner's separa- 
tion fromthe firm before the transactions in suit 
were entered upon and that, therefore, the terms of 
the exception atthe end of s 264, Contract Act, 
were satisfied. 


Messrs. W. H. Upjohn, K. C. and M. A. 
Jinnah, for the Appellant. 

Messrs. L. DeGruyther, K. C. and P. F. 
Subba Rao, for the Respondents. 

Lord Alness.—These are consolidated 
appeals against the judgments and decrees, 
dated October 22, 1932, of the Judicial 
Commissioners of the North-West Frontier 
Province, reversing the judgmenis and 
decrees, dated December 2, 1931, of the 
Court of the Senior Subordinate Judge of 
Peshawar. 

In the first case, the Punjab National 
Bank, hereinafter termed “the plaintiff,” 
filed a suit for Rs.10,242-11 2 on March 1}, 


1929, against four brothers, Relumal, 
Dharam Chand, Gurmukh Dass and 
Kala Ram, who were said by the 


plaintiff to have heen customers of the 
Bank and to have incurred to it a debt 
of that amount. The debt was alleged to 
have been incurred after July, 1928, 


In the second case, which was directed 
solely against the appellant, the plaintiff 
sued for the balance of a loan account— 
viz., Rs. 6,887—the claim being based on 
a promissory note dated June 8, 1928. 


1935 


The main defence propounded by the 
appellant was that, on October 5,1919, he 
ceased to be a partner in the firm of 
the four brothers, that notice of his re- 
tirement from the firm duly reached the 
plaintiff, that subsequent transactions were 
not with him, and that accordingly he 
was free from liability for the sums sued 
for. It may be added that the fact of 
the dissolution of the partnership in 1919 
was not in dispute. The issne relates to 
whether or no the plaintiff had notice of 
that dissolution. 

The circumstances under which the claims 
by the plaintiff were made sufficiently 
appear from the judgments in the Courts 
below, and their Lordships deem them- 
selves absolved from again rehearsing them 
in detail. 

Section 264 of the Indian Contract Act, 
1872 (Act IX of 1872) provides — 

“Persons dealing with the firm will not be 
affected by a dissolution of which no public notice 


has been given, unless they themselves had notice 
of such dissolution.” 


Admittedly, in this case, no public notice 
‘of the retirement of the appellant in 1919 

from the firm of four brothers was given 
but it was strenuously maintained on his 
behalf that the plaintiff was apprised of 
that retirement before the debts sued for 
were contracted. If that wasso, the pro- 
blem submitted to the Board for decision 
is solved. 

The question whelher the plaintiff had 
notice of the dissolution of the firm of four 
brothers by the retirement of the appellant 
from it is one of fact, and the onus of 
proving that fact is plainly, and indeed 
admittedly, on the appellant. Has he then 
discharged that onus? Or must the verdict 
be one of "not proven?” The question is 
not free from difficulty, and the difficulty 
is increased by the course of the pro- 
ceedings inthe Courts below. The Senior 
Subordinate Judge does not allude to the 
question of notice in his judgment, while 
the Judicial Commissioners dismiss it in 
a few lines. The latter say, in the course 
of their judgment, that ‘‘admittedly the 
bank did not know of the dissolution until 
after the transaction on which the present 
suit is based.” Their Lordships cannot 
help thinking that this statement is based 
upon a misapprehension. It is true that 
no registered notice was given, and ‘it 
may be that the Judicial Commissioners in 
the passage from their judgment now 
under survey were referring to that fact. 
However that may be, the Judicial Com- 
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missioners then prozead, in effect, to hold 
that no such notice was given. 

Their Lordships find themselves unable 
to agree with the conclusion of the Judicial 
Commissioners on this matter, The evi- 
dence to the effect that notice was given, 
in their Lordships’ opinion, suffices to 
discharge the onus of proof. In the first 
place, the evidence adduced by the appel- 
lant affirms a general practice of giving 
notice under the circumstances which ex- 
isted in this case, and raises a presump- 
tion that it was given. A new loan ac- 
count was opened by the firm in 1920, 
and it is clear from the evidence that the 
practice of the plaintiff was to make due 
enquiries regarding any applicants for a 
new loan. 

Moreover, there is substantive and con- 
vincing evidence to the effect that notice 
was given by the appellant to the plaint- 
iff, The witness Gurmukh, who was 
adduced by the appellant, states that, in 
the application to the plaintiff for a loan, 
the names of the three brothers, omitting 
that of the appellant, were given. There 
is really no cyoss-examination upon this 
testimony, and certainly no contradiction 
of it, by production of the application form 
or otherwise. 

Farther, there is the definite evidence 
of the witness Shival, who was also ad- 
duced by the appellant as a witness, who 
was manager for the plaintiff at the re- 
levant period, and who was the appro- 
priate person to make enquiry, to the 
effect that he was informed by one Amir 
Chand, the Treasurer of the Bank, that 
the appellant had separated himself from 
the firm by a deed of release. Amir 
Chand, who was also called by the ap- 
pellant, in terms confirms this evidence. 
Now Shival held a responsible position in 
the Bank, and no suggestion has been, or 
indeed could be made against his probity 
or truthfulness. The evidence of these 
witnesses constitutes a formidable body of 
testimony. ime. 

The evidence adduced by the plaintiff 
contra is, in their Lordships’ view, negl- 
gible. Reliance was chiefly placed on 
the document printed on p. 66 of the 
record. Now, in the first place, that docu- 
ment is stale. It is dated in the year 
1909. In the second place, their Lordships 
are uninformed as to the questions to 
which the document purports to supply 
the answers. In the third place, the ap- 
pellant is referred to in the document 
not as a partner of the firm, but as an 
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“overseer’—as in truth he was. In ther 
. Lordships’ opinion no conclusion in the 
plaintiff's favour can safely be drawn from 
. the terms of that document. No com- 

municaticn, written or verbal, between the 
` appellant and the plaintiff, or any one on 

his behalf, between 1919 and 1928 is pro- 
ved in evidence, nor is there any evidence 
_to the effect that the plaintiff relied, in 
. giving credit to the firm, on the document 
. of 1919. In these circumstances, their 

Lordships are not disposed to attach much 

importance to the negative evidence 
_adduced by the plaintif. . 

Their Lordships are prepared to hold, 
and do hold that the appellant has affir- 
matively established that the plaintiff had 

notice of the appellant's separation from 
the firm of four brothers before the 
_ transactions in suit were entered upon, and 
that therefore the terms of the exception 
at the end of s. 264 of the Indian Con- 
tract Act are satisfied. In that view, as 
already staied, all other questions in the 
case which were argued before their Lord- 
. ships’ Board are superseded, and their 

Lordships abstain from offering any opinion 
regarding them. 

‘Their Lordships .will, therefore, humbly 

advise His Majesty that the appeals in 

both suits should be allowed, and that the 
judgments and decrees of the Judicial 
. Commissioners should be reversed. The 


appellant must have the costs of the 
appeals. 

N. Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
H. S. L. Polak & Co. 

Solicitors for the Repondents—Messrs. 


Nehra & Co. 
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ALLAHABAD HIGH COURT 
Sceond Civil Appeal No. 244 of 1932 
April 20, 1934 
NTAMAT-ULLAH, J. 
NAROTAM DAS—Dzrenpant— 
APPELLANT 


VETSUS 
_SANWAL DASS AND OTRERS—PLAINTINFS 
AND DEFENDANTS—R ESPONDENTS 

Limitation Act (IX of 1908), Sch. T, Arts. 148, 132— 
Mortgage—Decree obtained by subsequent mortgagee— 
Prior mortgagee not made party—Purchaser in auction 
—Status of—Right of subsequent mortgagee to redeem 
prior mortgage—Limitation applicable. 

Tho purchaser at an auction in execution of a 
decree obtained by a subsequent mortgagee to which 
the prior mortgagee was not a party is to be deem- 
ed as the assignee of the mortgagor's right and of 
the prior mortgagee's right. The subsequent mort- 
gagee can redeem the prior mortgage from him. It 
will, of course, beopen to the auction-purchaser to 
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redeem the subsequent mortgagee himself, ifbe s6 
likes, provided there is no other impediment. But 
this circumstance cannot deprive the puisne mort- 
gagee of his right toredeem the prior mortgage so 
long as he himself is not redeemed, 

To sucha case Art, 148, Limitation Act applies 
and not Art. 182. Nannu Mal v. Ram Chander (1) 
and Ram Sanehi Lolv. Janki Prasad (2), followed, 
Nidhiram Bandopadhya v. Surbessur Biswas (4), 
Appayya v. A. Venkatramayya (5) and Nil Madhab 
Mahapatra v.Joy Gopal Mahanti (6), dissented from, 


S. O. A. from the decision of the Second 
Additional Sub-Judge, Jaunpur, ‘dated 
November 16, 193]. 

Messrs. K. N. Katju and K. D. Malaviya, 
for the Appellant. 

Mr. Gopalji Mehrotra, for the Respond- 
ents. 


Judgment—tThis is an appeal from the 
decree passed by the Second Additional. 
Subordinate Judge of Jaunpur . upholding 


the decree passed by the Munsif of 
Shabganj in a suit brought by the 
plaintiff-respondent for redemption of 


certain property. It is no lenger in dis- 
pute tbat the original proprietor was one 
Mohammad Malik who executed a deed 
of usufructuary mortgage on September 19, 
1893,in favour of Deonandan Duhe. The latter 
was in possession of the mortgaged property. 
The heirs of Mohammad Malik subsequently 
executed a deed of simple mortgage on 
September 19, 1900, in favour of the 
plaintiffrespondent. Deonandan was dis- 
possessed some time before 1911 and sued 
the heirs of the mortgagor for recovery 
of his mortgage money by sale of the 
mortgaged property. A decree for sale 
was passed and the mortgaged property 
was sold in execution of that decree, The 
appellant owas declared to be the 
purchaser and obtained delivery of 
possession on August 16, 1922. In the 
meantime the plaintiff, the subsequent 
mcrigagee, instituted a suit for the 
enforcement of- his mortgage, obtained a 
decree for sale and purchased the mort- 
gaged property himself. The prior 
morigagee had not impleaded the plaintiff 
as a party to his suit nor did the plaintiff 
implead the prior mortgagee in his suit. 
It was not necessary for the puisne mort- 
gagee to make the prior mortgagee a party 
though it was neccssary for the latter to 
implead him in his ‘suit. The puisne 
mnorlgagee then instituted the suit which 
has given rise to this appeal for redemp- 
tion of the prior mortgage and for recovery 
of possession of the mortgaged property. 
Both the Courts below decreed the plaintiff's 
suit for redemption. 
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It is argued on behalf of the appellant, 
-the auction-purchaser, in the prior mort- 
gagee's suit that the plaintiff-respondent's 
suit for redemption is barred by 12 years’ 
rule of law, It issaid that the appropriate 
-article applicable in such a case is Art. 
“182, Sch. J, Limitation Act, and that the 
period of 12 years is to be reckoned from 
„the date of the subsequent mortgage. 
The logical result of this contention is 
somewhat startling. Ifthe prior mortgagee 
had not instituted his suit without implead- 
ing the puisne mortgagee and if the latter 
had instituted a suit for redemption while 
the prior mortgagee was in posses- 
sion, he had 60 years’ {ime reckoned from 
the date of the prior mortgage. If the 
. appellant's contention is correct, the prior 
mortgagee could materially vary the right 
of the subsequent mortgagee so far as 
limitation is concerned, by instituting a 
suit and obtaining a decree behind his back 
so that the subsequent mortgagee, if he is 
driven toa suit for redemption not against 
the prior mortgagee but the auction pur- 
chaser has only 12 years reckoned from 
the date of his own mortgage. 

The right of the subsequent mortgagee 
to redeem the mortgaged property, where 
it has been sold at the instance of the 
prior mortgagee in a suit to which the 
puisne mortgagee is no party, is well 
established in this Court. It has been 
repeatedly held that the right of the 
puisne mortgagee to redeem is not affected 
by anything done in the prior mortgagee’s 
. suit to which the pnisne mortgagee was no 
party. In Nannu Mal v. Ram Chander (D) 
_it was held that the auction-purchaser in a 
prior mortgage’s suit to which. the subse- 
quent mortgagee is no party acquires the 
right of the mortgagor. It has been 


recognised in numerous other cases that 


the puisne mortgagee’s right to redeem 
the prior mortgage is not affected by the 
sale and that he can redeem the prior 
Mortgage, treating the auction-purchaser 
as ihe prior mortgagee. Another Full 
Bench case of Ram Sanehi Lal v. Janki 
Prasad (2) discusses practically the whole 
case-law of this Court on the point. 
Applying the rule deduced from this and 
similar other decisions of this Court, it 
seems tome that the auction-purchaser is 
to be deemed as the assignee of the mort- 

(1) 132 Ind. Cas. 431; A IR 1931 All. 277; 53 A 
pel (193!) A L J 273; Ind. Rul, (19891) All, 497 


). 
(2) 13t Ind, Cas, 1; AI R 1931 All, 466; (1931) A 
a Ind. Rul.j (1931) All. 769; 53 A 1023 
. : 


NAROTAM DAS V. SANWAL DASS 


665 


gagor’s rightand of the prior mortgagee’s 
right. The subsequent mortgagee can 
redeem the prior mortgage from him. It 
will, of course, be open -to the saction- 
purchaser to redeem the subsequent mort- 
gagee himself, if he so likes provided there 
is no other impediment. But this circum- 
stance cannot deprive the puisne mortgagee 
of his sight toredeem the prior. mortgage 
so long as he himself is not redeemed. 

So far as the appropriate article of the 
Limitation Act is concerned, I do not think 
that any other article than Art. 148 can 
apply. It the auction purchaser is to be 
treated as the assignee of the prior mort- 
gagee's rights as in my view he should 
be takento be where the puisne mortgagee 
was not made a party to the prior 
morigagee's suit, Art. 148 in terms applies. 
The assignee of a mortgagee is “mortgagee” 
within the meaning of that article. Indeed, 
according to Ashfaq Ahmad v. Wazir Ali 
(3), even a suit by a co-mortgagor for 
redemption of his share against another 
co-mortgagor who had previously redeemed 
the entire mortgage is governed by Art. 148. 
This view is based on the assumption that 
the redeeming co-mortgagor steps into the 
shoes of the mortgagee and should be 
regarded asthe mortgagee. A fortiori the 
assignee of the mortgagee rights must be 
considered by the mortgagee for the pur- 
poses of Art. 148. In this view the 
period of limitation is clearly 60 years 
reckoned from the date of the prior mort- 


gage. 

The learned Advocate for the appellant 
has referred toNidhiram Bandopadhya v. 
Surbessur Biswas, 5 Ind. Uas. 877 (4) 
Appayya v. A. Venkatramayya (5) and 
Nil Madhab Mahaptra v. Joy Gopal 
Mahanti (6) in support of his conten- 
tion that Art. 132 applies to such 
acase. These cases proceed on the view 
that the puisne mortgage is virtually en- 
forcing his own mortgage when he sues 
the auction purchaser in the prior mort- 
gagee’s suit for redemption on the 
allegation that he was not given an 
opportunity to redeem in the prior mort- 
gagee’s suit not having been made party 
to it. It seems tobe implied that the prior 
mortgage having been completely enforced 
does not subsist and the auction-purchasér 
cannot be considered to be the mortgagee 
within the meaning of Art. 148 which 

(3) 14 Al; A W_N 1891, 211. 


(4) b Ind. Oas. 877. 
(5) 82 Ind. Cas. 864; A I R 1925 Mad, 150; 20 L W 


20, 
(6) 91 Jnd, Oas. 719; A I R 1926 Gal, 560, 
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therefore does not apply. With all res- 
pects, I think that whatever may be the 
correct. article applicable to this class of 
cases, Art. 132 cannot be applied without 
violence to the language used in that 
article which is “to enforce payment of 
money charged upon immovable property.” 
According to Column 3, the period of 
limitation is to run.from the time ‘‘when 
the money sued for becomes due.” It is 
impossible to regard the puisne mort- 
gagee’s suit for redemption as a suit to 
enforce payment of money charged upon 
immovable property. The puisne mort- 
gagee is not suing for enforcement of his 
own mortgage atall. He is enforcing his 
‘right toredeem which he has under s. 9], 


Transfer of Property Act. Be that as it may, - 


I am bound to follow the rulings of this 
Court which makes it perfectly clear tha’ 
the period of limitation for sucha suit is 
60 years. It is enough for me to refer to 
Priya Lal Bohra v. Champa Ram (7). 

The result is that this appeal fails and is 
dismissed with costs, Leave to appeal 
under the Letters Patent is asked for and 
is granted. 


N. Appeal dismissed. 
oa 79 Ind. Cas, 498; A:I R1923 All.27:;45 A 
8. 


MADRAS HIGH COURT 
Civil Revision Petition No. 696 of 1931 
September 28, 1934 
VENKATASUBBA Rao, J. 
ANNAMALAI MUDALIAR— 
PETITIONER 
versus 
KRISTAPPA MUDALIAR AND OTHERS 
— RESPONDENTS 
Court Fees Act (VII of 1870), ss. 7 (iv) (D), Sch. IT, 
Art. 17-A (i)— Suit for partition by co-parcener in 
possession with prayer for declaring sale by 
Receiver not binding on his share—Proper court- 


ee. 

Where the suit asframed was one for partition 
of joint family property by a co-parcener in 
yossession and there was also a prayer for 4 
declaration that certain alienations made by the 
Official Receiver in his father’s insolvency were 
not binding onthe plaintiff's share and the first 
relief was valued at Rs. 10: 

Held, (i) that the valuation of the first relief rested 
under s.7(iv)(b) of the Court Fees Act with the 
plaintiff and the valuation could not be said to 
be wrong: . g 

(ii), tbat as regards the second relief, it was 
suñicient for the plaintiff to obtain a mere decla- 
ration that the sales were not binding on him 
and the properarticle applicable to the relief was 
Art.17-A (i) of Sch: II of the Court Fees Act 
Boganadam Rangiah Chetiy v. Boganadam Subra- 
mania Chétty (1), and Secretary of State for India 
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v. Lakhanna (3), followed. Doraiswamy Mudaliar v, 
Thangavelu Mudaliar (2), distinguished. 

Petition under s. 115 of Act V of 1908 
praying the High Court to revise the order 
of the District Court of North Arcot, dated 
December 22, 1930, and made iu A. 8. No. 

of 1930, (Receipt No. 2315, dated 
November, 25, 1930). 

Mr, M. Patanjali Sastri, for the Petition- 
er. 
The Government Pleader, Messrs. A. Vis- 
wanatha Iyer and S. P. Doraswami, for the 
Respondents. 

Judgment.—The suit as framed is one 
for partition of the joint family property 
by a co-parcener in possession and that 
being so, the provision of the Court Tees 
Act that applies, is s.7 (iv) (b), which 
reads thus: 

“to enforce the right to share in any property 
on the ground that itis joint family property.” 


Boganadam Rangiah Chetty v, Boganadam Subrama- 
nia Chetty (1) 


The valuation of the relief under that 
section rests with the plaintiff, who has 
valuedit at Rs. 10, and I must hold that 
the proper court-fee has been paid in 
respect ofthis relief. There isno allega- 
tion in the plaint that the plaintiff became 
divided in status, and thereis nothing to 
show in what circumstances he was allow- 
ed to put forward such a case at the trial. 
It is suggested, that probably at the fram- 
ing of the issues on the statements made 
by the party or his Counsel, an issue was 
raised as to whether there was a division 
in status. With this Iam not concerned 
and I donot propose to consider whether 
the plaintiff should have been allowed to 
put forward a different case without amend- 
ing his plaint. Ifthe claim is to be treated 
as by a divided member, Mr. Rajamannar 
contends that not only wonld the court-fee 
payable be different (he argues that 
Art. 17-B of Sch. II would then apply) but 
that evena question of jurisdiction would 
arise. AsI have said, allthatI am now 
concerned with is, what is the proper court- 
fee payable on the plaint as itstands? I 
wish to makeit quite clear that that is 
the only question with which I can now 
deal. 

There is a further relief prayed for in the 
plaint, namely, that certain alienations 
made by the Official Receiver should be set 
aside. The plaintiff alleges that his father, 
the lst defendant, became insolvent, that 
the latter’s debts are not binding upon 
his share and that, therefore, he is not bound 


(i) R Ind. Cas, 512; 21 M LJ 21; (910) M W N 
755; 9M LT 3h, BJ). 
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wy the sales made by the Official Receiver, 
be 7th defendant. On that ground, he 
rays for a declaration that the sales are 
#06 binding, and further that they may 
ne set aside. Mr. Rajamannar contends 
hat it is obligatory upon the plaintiff to 
jet the sales set aside and that being s0, 
. T (iv-A) applies. Itreads thus :— 

“In a suit for cancellation of a decree for 
joney or other property having a money value or 
ther document securing money or other prop- 
rty having such value, according to the value of the 
abject-matter of the suit,” 

The case on which he relies, Doraiswamy 
Mudaliar v, Thangavelu Mudaltar (2) de- 
sided by me, relates to a transaction by a 
suardian of a minor, whereas the present 
uit is altogether of a different kind, the sale 
attacked being virtually that by anun- 
livided Hindu father. It has been held by 
Bench of this Court, of which I was a 
member, in Secretary of State for India 
v. Lakhanna(3), that in thecase ofan 
alienation by the father, it is sufficient to 
obtain a mere declaration thatit is not 
binding and the article that was held 
applicable in respect of such a relief, is 
Art. 17-A (i) of Sch. II, the one relating to 
the obtaining of a declaratory decree where 
no consequential reliefis prayed. By that 
decision of the Bench I am bound, but a 

distinction, it is urged, exists between 
that case and the present one. There, all 
that appears fromthe report is, that the 
mortgage was effected by the father; in such 
a case it is for the creditor to make out 
that the alienation is binding upon the son. 
In the present case, however, the sale was 
made for paying off the fathers antece- 
dent debts and such a sale is binding upon 
the son, unless he affirmatively proves that 
the debts are either illegal or immoral. It 
is contended that on that ground the sale in 
the case in hand is prima facie good and, 
therefore, it is the son’s duty to have it set 
aside. I do not thinkit would be right 
to import sucha distinction in deciding a 
question of court-fee, aedistinction based 
upon the onus of proof. I, therefore, hold 
that in regard to this relief, the plaintiff 
should be called uponto pay a court-fee on 
the basis that it is governed by Art. 17-A(i) 
of Sch. II as already stated. 

The case will go back tothe lower Ap- 
pellate Court for being dealt with ac- 


(2) 119 Ind. Cas. 38; A IR 1929 Mad. 668; Ind. 
Rul. (1929) Mad, 870. 

(3) 141 Ind. Cas. 8);64M LJ 24; Ind. Rul, (1933) 
Mad. 67; (1939 M W N144; AI R 1933 Mad, 
430; 37 L W 806, 
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cording to law. Imake no order as to 
costs. 


A. ! Order accordingly. 


— 


ALLAHABAD HIGH COURT 
Miscellaneous Case. 
‘September 3, 1934 
SULAIMAN, O. J.. Taom AND Harris, JJ. 
(THIRTEEN) ADVOCATES, 
ALLAHABAD, In the matter of 


Legal practitioner—Manifesto issued in connection 
with Bar Council Hlection—Whether amounts to 
professional misconduct—Advertising. 

It isa well recognized rule of etiquette in the 
legal profession that no attempt should ba made to 
advertise oneself directly or indirectly. Such a 
course of action tends to Jower the dignity of the 
honourable profession and is undoubtedly akin to 
touting, 

The High Oourt can deal with such cases only where 
theact is not merely a breach of professional etiquette, 
but amounts to professional misconduct involving 
moral turpitude. The issuing of the manifestoes by 
Advocates as part of election campaign in connection 
with Bar Council lection does not amount to any pro- 
fessional miscouduct but only toa breich ofa pro- 
fessional etiquette, These matters are for the Bar 
Council to consider and it is their function to stop 
such practices, 


Order.—The Advocates’ Association has 
brought to the notice of the High Court 
two election manifestoes circulated by 
two Advocates of this Court among their 
fellow practitioners as part of election 
campaigns in connection with the last Bar 
Council elections. With respect to one of 
these, contempt proceedings are already 
pending in this Court and we, therefore, 
refrain from expressing any opinion as to 
it at this stage. We take up for considera- 
tion the second manifesto as well as three 
manifestoes issued by three other Advocates 
which also have been brought to our notice 
and also letters published in the Leader 
by eight other Advocates, because there 
can be no suggestion that any of them 
amounts to acontempt of Court. 

It is a well recognized rule of etiquette 
in the legal profession that no attempt 
should be made to advertise oneself directly 
or indirectly. Such a course of action 
tends to lowerthe dignity of the honour- 
able profession andis undoubtedly akin 
to touting. It is for this reason that in 
England no Barrister is allowed to write 
to solicitors or even to brother practitioners 
on circuit, extolling his services, experience, 
ability or work. Advertisements of all 
forms are considered to be highly im- 
proper. 

Now, there can be many ways which 
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an Advocate, intending to advertise him- 
self, may adopt and yet try to conceal the 
fact that he is so advertising. The issuing 
of circular letters or election manifestos 
by a lawyer with his name, profession and 
address printed thereon, appealing to the 
members of his profession practising in 
the lower Court who are of course in a 
position torecommend clients to Counsel 
practising in the High Court is obviously 
an indirect way of advertisement. Similarly 
a person canvassing for votes by touring 
inthe Province or sending out his clerk or 
agents tothe various Districts, which must 
necessarily mean approaching directly the 
Advocates practising inthe Subordinate 
Courts, would undoubtedly be advertising 
in an indirect manner and is certainly 
reprehensible. Another cheap way of 
advertisement which has unfortunately 
been sometimes tolerated by oversight, 
is the writing of articles for publication in 
newspapers (as distinct from legal journals) 
under his signature, where the writer 
describes himself as an Advocate practis- 
ing in the Courts. In such articles while 
pretending to discuss some controversial 
question relating to the legal profession, the 
Courts or the Bar Council, the real intention 
ofthe writer is to bring himself to the notice 
of lawyers and litigants in the Mofussil in 
the hope of attracting work. All such 
practices must be condemned as they 
amount to a flagrant breach of professional 
etiquette. But these are matters for the 
Bar Council to consider, and it is their 
function to frame rules to stop such 
practices. 

We can deal with such cases only where 
the act is not merely a breach of pro- 
fessional etiquette, but amounts to profes- 
sional misconduct involving moral turpi- 
tude. As in our opinion the issuing of the 
manifestoes under consideration did not 
amount to any professional misconduct, 
but only to a breach of professional 
etiquette, we propose to take no action 
except drawing the attention of the Bar 
Council to the matter. 

D. Order accordingly. 
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MADRAS HIGH COURT 
Civil Appeal No. 89 of 1929 
September 13, 1934 
Ramusam AND Strong, JJ. 
MUNUSWAMY MUDALIAR, MINOR 
AND OTHERS—APPELLANTS 
VETSUS 
GOVINDARAJA CHETTIAR AND ANOTHER 
— RESPON DENTS 
Mortgage -Oral release—Validity--Difference be- 
tween agreement to release before purchase by stranger 
and after purchase—Hvidence Act (I of 1872), s. 92 
F nega Act (XVI of 1908), ss. 17 (1), 


Where ina suit to enforce a mortgage, one of the 
defendants who had purchased a portion of the 
property pleaded that in pursuance of an agreement 
by the mortgagee to release the portion purchased 
by him he had paid a portion of the amount of the 
mortgage and produced an unregistered receipt which 
contained a recital of such release : 

Held, that there was nothing in Jaw to prevent 
an oral release as between the mortgagee and an 
intending purchaser being proved and the defendant 
was entitled to prove such release notwithstanding 
the fact thatthe receipt was unregistered and inad- 
missible in evidence. 

Dictum,—It may be that this result cannot be arrived 
at if the agreement of releascis after the purchase 
as insuch acase the purchaser would be a repre- 
sentative of the mortgagor. 

C. A. against the decree of the Court of 
the Snbordinate Judge of Chengleput, 
dated February 4, 1928, in O. S. No. 46 
of 1925. 

Messrs. K. S. Krishnaswamy Ayyangar, 
Ramaswamy Ayyangar and Srinivasa 
Varadachari, N. Mathuswamy Ayyar and. 
N. S. Sundaram, for the Appellants. 

Mr. T. M. Krishnaswamy Ayyar, for the 
Respondents. 


Judgment.—The facts out of which this 
appeal arises are as follows: the first defen- 
dantexecuted adeed of mortgage (Ex. A) 
dated October 30, 1913, for Rs. 3,515 and 
odd in favour of Subbaraya Mudaliar and 
Ekambara Mudaliar. . The two mortgagees 
afterwards died, each’ leaving a minor son. 
The mortgagor afterwards sold half of the 
mortgaged property to the 4th defendant 
under Ex. I, dated” March 27, 1916. The 
amount of consideration for sale was paid 
to the mortgagees. The suit is now brought 
for the balance due on the mortgage. 
But the property sold under Ex. I isalso 
sought to be sold along with the other pro- 
perty. The 4th defendant in his statement 
pleaded that some time before the sale he 
and the first defendant went to the sons 
of the original mortgagees who were at that 
time minors represented by mothers as 
their guardians and’ offered to pay them 
half the mortgaged amount then due to` 
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Mhem in consideration of their accepting’ 
st in full satisfaction of their claim against 
he properlies intended to be purchased 
«y him; the mortgagees agreed not to 
woceed against the property sold if the 
monsideration is duly paid to them; accord- 
agly the property was purchased under 
=x., I and the consideration amount was 
«aid to the mortgagees; a receipt was also 
ken whichis Er. II, dated November 7, 
w916. The 4th defendant, therefore, con- 

nded that the property purchased by him 
nder Ex. I has been released from the 
mortgage. 

In the Court below a question arose as to 

hether Ex. II was admissible in evidence. 

he learned Subordinate Judge who tried 
te case held that itis admissible under 

.17 (2) (xi) ofthe Registration Act and 
merefore, dismissed the plaintiff's suit so far 
«athe property purchased under Ex. I is 
«ncerned. He gave a decree against the 

st of the property. The plaintiff appeals 

«king to make the property purchased 

z áth defendant also liable. 

In so far as Ex. JI is a receipt, no 

jubt it is admissible in evidence, But 

ere arecertain paris of the document 
ich show that it is something more than 
mnere receipt. It says: “As Rs. 1,900 has 
en received by us we have released only 

ə lands purchased by you, from our mort- 

ge deed. Insofar as this portion of it 

concerned, it isalso a release and from 
is point of view, the document is not 

KMmissible in evidence. But apart from 

:. IL we have got the oral evidence of 

Ws. Nos. 1 and 2. According to D. W. 

~.2sometime before the sale deed the 

rchaser and the first defendant with the 

Mp of an intermediary Thangavelu went 

Khe mortgagees and the mortgagees pro- 

sed them to release half of the property 

Khe purchaser paid the price into the 

nds of the mortgagees. The payment 

«to be made partly in discharge of 

. mortgage amount and Rs. 625in dis- 

rge of another unsecured debt due by 

mortgagor to the mortgagees. We think 

3 evidence shows that there was a 

«ding contract between the parties, the 

¿ct of the contract being that if the 

‘chaser paid down the amount to the 

«tgagees, they should give him a release. 

-erwards when the amount was paid, the 

tigagees accepted the amount and atsthe 

of the acceptance they did not show 
their conducted that they wished to resile 

:o behind the contract already made. 

‘he only meaning that could be attribut- 
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ed tothe acceptance of the amount is that 
they thereby released the property from 
the mortgage. If according to law the 
release of a part of the mortgaged property 
from the mortgage requires to be in 
writing and registered, then this will not be 
enough. But ifthis is enough to amount 
to a complete release, we do not see any 
reason why the conduct of the mortgagecs 
does not amount toa complete release, 
has been held by Krishnan, J, in S. A. No. 
797 of 192] that there is no law in India 
whereby a release of moitgage should be 
in writing and registered. If there is a 
contract of release between a mortgagor 
and the mortgagee it may’ be that under 
s. 92 (4) of the Evidence Act it should be in 
writing and then it should also be registei- 
ed underthe Registration Act. But where 
the contract torelease is not between tke 
mortgagor and the mortgagee but between 


It. 


the mortgagee and a stranger. as in this : 


case, neither the Transfer of the Property 
Act nor the Evidence Act applies and the 
decision of Krishnan, J., applied; that is, 
there may be an oral release of the property 
purchased from the mortgagee. It may 
be that this result cannot be arrived at 
if the agreement of release is after the 


purchase, for in such a case the purchaser - 


would bea representative of the mortgagor 
but in the present case the contract to 
release half ofthe property was prior to 
Ex.I. In sucha case there is no 
difficulty in the way of holding that there 


legal ' 


can be an oralrelease of part of the mortgag- | 


“ed property. Accordingly wehold that in 


this case with-the acceptance of the pur- ` 


chase-money there 


is a complete release : 


under Ex.I and the plaintiff is not entitled - 


toseek a decree for sale as against the 
property sold. The appeal is, therefore, 
dismissed with costs. Asthe first appellant 


is a minor, he will not be personally liable - 


but only his estate will be liable. 

The lower Court disallowed costs 
defendants Nos. 4 and 5: 
have taken we donot see any reason why 
they should be deprived of their cost. 


to 


On the view we ' 


The Memorandum of Objection is allowed ' 


but there will be no order as to costs in the 
Memorandum of Objections. 


Appeal dismissed, 


A. Memorandum of objection allowed, 


, 
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ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 47 of 1932 
March 22, 1931 
Bennet, J. 
LACHMAN—Dgrenpsant—AprELuANtT 
Versus 
RATNAKAR SINGH—AND OTHERS 
— PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS 

Easement—Use of land as _sehan—Erection of 
structure for protecting cattle—Whether justified— 
Limitation Act (IX of 1908), Sch. I, Art. 32—Right 
to use’, meaning of—License to use, if included 

The use of land as asehan does not justify a 
person in making a structure on it for protection 
of cattle. 3 

Article 3?, Limitation Act, in referring toa right 
to use the property does not embrace a mere license 
to usethe property. A distinction is to be drawn 
between a legal right to remain in possession of the 
property anda mere license which is revocable at 
any time, Jai Kishen v. Ram Lal (1) and Lach Ram 
Rao v. Jangi Rai (2), distinguished. 

S. C. A. from the decision of the Sub- 
Judge, Allahabad, dated September 8, 
1931. 

Mr. Ambika Prasad, for the Appellant. 

Mr. N. Upadhiya, for the Respondents. 


Judgment.—This is a second appeal 
by the defendant against the decree of 
the lower Appellate Court. directing the 
removal of a certain chaupal which the 
. defendant has erected on the abadi land 
ofthe village. The first ground taken 
was that the land was the sehan of the 
defendant’s house and that the defendant 
had a right to use it for the purpose of 
his tenancy and the land was appurtenant 
tothe tenancy. Thé finding ofthe Courts 
is that formerly there was no piece of 
ground infront of the defendant's house 
and that the defendant apparently tied 
his cattle on a part of that ground which 
may be said to be using the ground as 
a sehan, but there was no wall round the 
ground, nor was it marked off in any way. 
The next finding is that not more than 
three or four years before the suit the 
defendant made a shed or chawpal a kind 
of lean-to against his house, which is stated 
to be for his purpose of protecting his 
cattle. The use of, the land asa sehan 
does not in my opinion justify the defend- 
antin making the structure in question on 
it. No evidence has been produced to 
show that this was an easement of necessity. 
Nor has that defence been taken. The 
next point which was argued was ground 
No, 2 that Art. 32, Limitation Act, ap- 
plied to the facts of the case and the Court 
below should have held that the suit was 
barred by two years’ limitation, Article 32 
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is for a suit 

“against one who having aright to use property 
for specific purposes perverts it to other pur 
poses. 

Two rulings were produced on this 
article. One of these rulings Jai Kisher 
v. Ram Lal (1) refers to the case of a tenant 
of an agricultural holding who plantea 
trees on that holding. The other ruling 
Lach Ram Rao v. Jangi Rai, 12 Ind. Cas 
103 (2) refers to the case of mortgagees ol 
an occupancy holding who made some 
structures for agricultural purposes on the 
occupancy holding. In each of these caset 
the plaintiff did not dispute the right oñ 
the defendant to remain in possession of 
the holding, and all that was asked for was 
the removal of the trees in one case andi 
the constructions in the other. Now in the 
present case the construction has not beera 
made ona holding but on abadi ground. 
It is stated that that ground was used 
previously by the defendant as his sehan. 
Itis not established that the use of 
a schan was an easement of necessity ob 
that an easement had been acquired 
under s. 15, Easements Act. Apparently 
the use of defendant of this land as 3 
sehan amounted to a mere license under 
s. 52, Easements Act. No doubt thar 
section states thatthe right is called e 
license but I do not consider that Art. 3? 
in referring to aright to use the property 
does not embrace a mere license to use the 
property. I consider that a distinctior 
isto be drawn between a legal right te 
remain in possession of the property and ¢ 
mere license whichis revocable any time 
For this reason I donot consider that Art. 
32, Limitation Act, can be applied in the 
case as the possession by the defendant 
before the construction was made was that 
of a mere licensee. 

The next point which was argued wis 
that of estoppel. The finding of the lowe» 
Court was that— 

“Tf then the plaintiff chanced to learn about tbe 
building having come into existence behind hi: 
back in January 1927, ete," 

This appears to bea finding that the 
plaintiff was not aware of the construction 
of the building until the construction hadi 
been completed. There was evidenci 
believed by the lower Appellate Court o. 
the Karinda of the plaintiff to the effect 
that he had twice told the defendant tc 
stop the construction of the building and 
that the defendant on the second occasion 
had told him that he would obtain the 


(1) 204.519; A W N 1898, 135, 
(2) 12 Ind, Cas, 198, 
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permission of the plaintiff. On this finding 
I consider that there can be no estoppel 
because the finding is that the plaintiff was 
not aware of the construction of the build- 
ing until the construction had been com- 
pleted. 

No other point was argued. The second 
appeal is dismissed with costs, | 

Permission is granted for a Letters Patent 
Appeal. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 

Civil Rule No. 606 of 1934 
July 30, 1934 
NASIM ALI AND KHUNDKAR, JJ. 
SURENDRA NATH DE AND ANGTABR— 
PLAINTITFS— PETITIONERS 
i versus 
MONOBAR DE AND ANOTHER— DEFENDANTS 
— OPPOSITE PARTIES 

Partnership Act (IX of 1932), ss. 69, 74 (b)—Suits 
for enforcement of claims accrued before commence- 
ment of Act—S. 69, when applies—Pending litiga- 
tions, if saved from operation of s. 69—Litigations 
started after October 1, 1933—Whether affected by 
. 69, 

i Section 69, Partnership Act, applies to suits for 
enforcement of claims accrued before the commence- 
ment of the Act, if such suits are started after s. €9 
begins to operate. Section 69, being an enactment 
which deals with procedure only, i. e. the mode in 
which a rightof action already existing shall be 
asserted, may be considered as retrospective in its 
operation and may beheld to apply prima facie to 
all actions pending aswell as future. Consequent- 
ly, while pending litigations in respect of righte 
already accrued are sayed from the operation of s. 69 
by s. 74 (b), the latter section does not save litiga- 
tions started after October 1, 1933, 

C. R. from adecision of the Second Court 
Munsif, Burdwan, in Small Cause Suit 
No. 10-2686 of 1933. 4 | 

Messrs. Bijan Kumar Mukherjee and 
Pankaj Kumar Mukherjee, for the Peti- 
tioners. 

Messrs. Radhabenode Pal and Jatish 
Chandra Banerjêe,, for the Opposite 
Parties. | Mek 

Judgment.—This Rule is directed 
against the judgment and decree of the 
Second Court of the Munsif of Burdwan 
vested with the powers of a Small Cause 
Court Judge in a suit brought by the 
petitioner against the opposite party No. 1 
for recovery of a certainsum-of money. 
The learned Munsif has dismissed the 
suit.on the ground that -s. 69, cl. (2), 
Partnership Act of 1932 is a bar against 
the: present suit. It is not disputed before 
us that the petitioner and the opposite 
party (2) constituted a firm as contemplated 
by 8,4, Partnership Act, and that the said 
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firm has not been registered as required 
by the Act. It is not also dispuled that 
this suit was instituted after s. 69 of the 
Act came into operation. Tho only point 
for determination, therefore, is whether 
s{69 (2) of the Act is a bar tothe maintain- 
ability of the present suit. Section 69 (2) 
runs thus: 

“No suit to enforce aright arising from a con- 
tract shall be instituted in any Court by or on be- 
half ofa firm against any third party unless the 
firm is registered and the persons suing are or have 


been shown inthe Register of Jirmsas partnersin 
the firm.” i 
this 


Evidently under section firms . 
which do not chocse to be registered under 
the provisions ofthe Act have been put 
under disability as regards their right to 
sue, the object of the legislature being to 
put pressure upon the unregistered firms 
tocome onthe Register under the provi- 
sions of the new Act. Prima facie such an , 
enactment would be unjust if no oppor- 
tunities were givento them to register as 
for no fault of theirs, they would be 
deprived ofthe right to enforce a claim 
which accrued to them before the Act came 
into operation. In order to obviate this 
hardship the legislature suspended the 
operation ofs, 69 fora year in order to 
give unregistered firms a reasonable 
chance to register before the section begins 
to operate against them (s. 1, cl. (3) 
of the Act), The suspension of the operation 
for a year is, therefore, to be taken 

“as an intimation that the legislature has provided 
that as the period of time within which préceed- 
Ings respecting antecedent damages or injuries 


might be taken before the proper Tribunal.” See 
R. v. Leedsand Bradford & Railway Co, (1). 


In other words, if proceedings for enforce- 
ment of claims are not taken within one 
year, 8. 69 would begin to operate 
as against them. It is, therefore, clear 
thats. 69 would apply to suits for enforce- 
ment of claims accrued before the com- 
mencement of the Actif such suits are 
started after s. 69 begins to operate. Again 
8.69 being an enactment which deals 
with procedure only, i. e. the mode in 
which a right of action already existing 
shall be asserted may be considered as 
retrospective in its operation and may 
be held to apply prima facic to all actions 
pending as well as future: see Krimbray 
v. Draper (2), at 163* (Blackburn, J.), 
The legislature, therefore, wanted to save 
expressly the pending litigations in 

(1) (1852) 21 L J M O 193. 


(2) (1867) 3 Q B 160; 9 B & S 80; 37 L : 
16 W R539; 17 LT 540. ecu, 


“Page of (1867) 3 Q B~|Hd,} ; 
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respect ofrights already accrued from the 
operation of s. 69 by enacting s. 74, 
cl. (b). ._Dr. Mukherjee, however, contends 
that the language of the section in its 
ordinary meaning and grammatical con- 
struction goesto indicate that the -inten- 
tion ofthe legislature wasto save all 
litigations pending as well as future. In 
other words he would read the words “be- 
fore the commencement of the Act” ins, 74 
(b) as referring to the right or liability” 
etc. But the words “before the commence- 
ment ofthe Act” may be taken also as 
referring to the legal proceeding or remedy 
in respect thereof. 
words is in itself precise and unambiguous 
no difficulty arises. But if the terms are 
ambiguous then theintention of the legis- 
lature must be sought for in the statute 
as awhole. As already pointed out the 
other section in the Act would go to 
indicate that the intention of the legislature 
was to bring s.69into operation against 
the firms, if they do not register themselves 
orif they donot take proceedings respect- 
ing antecedent matters within a year from 
the date of the commencement of the Act. 
Section 74, cl. (b), therefore, does not save 
litigations started after October 1, 
1933. The Munsif was, therefore, right in 
dismissing the suit. The Rule is accord- 
ingly discharged, but we make no order 
as to costs in this Rule. 


N. Rule discharged. 


~. ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1581 of 1931 
Y March 21, 1934 
or © Young, J. 
Babu MAHABIR SINGHAND ANOTHER— 
DEFENDANTS—APPELLANTS 


VETSUS 
Babu SHEO SHANKAR SINGH AND OTHERS 
4 — PrainTirrs - RESPONDENTS 

Injunction—Person not owner of land, when can 
prevent another from using the land to the same 
extent as himself—Exclusive possession must be es- 
tablished— Miscellaneous user, if can create title by 
adverse possession. 

Before a.person who is not the owner of land can 
prevent another person from using the land to the 
same extent as himself, hə must establish a right 
by acts of exclusive possession of a very definite 
nature. A miscellaneous user in that it was 
used temporarily for occasional necessities of a 
householder cannot create any title by adverse pos- 
session, A miscellaneous user of this sort is not pos- 
session at all, Framji Cursetji v. Gokuldas Madhowji 
(1), relied on. eat 

Ina country like India: whére people have need of 
land for their miscellaneous household requirements, 


~ 


Wau 
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and when such user is not objected to by any one, it 
would be against public policy to rule that a user 


of this sort prevents a neighbour from enjoying 
similar user. 


S. C. A. from the decision of the Addition- 
ee Ballia, dated September 2, 
1931. < 

Mr, K, Verma, for the Appellants. 


Mr. Shiva Prasad Sinha, for the Respond- : 


ents. 4 


Judgment.—This is a second appeal 
from the decision of the learned Additional 
Subordinate Judge of Ballia. The plaint- 
ifs brought a suit for an injunction restrain- 


ing the defendants from opening a door in, 
their house opposite a piece of land lying- 


between the plaintiff's and the defendant’s 
houses. They also asked for a mandatory 


injunction ordering the defendants to close - 


this door and an injunction to restrain the 
defendants from going out and coming. in 


by this door and using this piece of land: 


The trial Court came to the conclusion that 
no action lay on the facts of the case. The 
lower Appellats Court, 
that the plaintifs should have an injunc- 
tion restraining the defendants from using 
the land, but not an injunction ordering 
them to close the door. 
appeal, 


This is a peculiar and not an uninte- > 
The plaintiffs and the de- : 
| They have their houses , 
in the abadi as appurtenant to their agri- - 
Between their houses ; 


resting Case. 
fendants are ryots. 


cultural holdings. 
lies a piece of waste land which is the suk- 
ject-matter of this action. 


prietary interest in this portion of land at 
all. 
Court, which I accept in their entirety, show 
that for some unspecified number of years 
the plaintiffs have been making some sort 
of use of this land. The learned Judge 


The findings of the lower Appellate 


however, decided ` 


The defendants | 


That waste land | 
of course obviously belongs tothe zamindar. - 
Neither party to this dispute has any pro- 


says that they have “placed on thisland : 


chhappar, wood and bricks, etc., and chul- - 
‘has on occasions of marriages.” . On this 
the learned Judge decided that the plaint- ' 


r 


ifis had possession of this land of such a 


ants from usingit at all. 


In my opinion, the learned Judge has ° 


misdirected himself in law. There is no 
direct authority as far as can be found in 


„nature that they could exclude the defend- | 


any of the High Courts of India upon a ` 


point such as this. The principle, however, 
appears to me to be clear. 


ryots must have Had exactly the same 


Bath of these + 
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rights (if any) to use this land. It was 
waste land lying between their two houses. 
The defendants had precisely as much or 
as little rights as the plaintiffs to use this 
land. The question which I have to decide 
is, has the plaintiffs done anything at all 
which gives them an exclusive right to use 
this land? Can they prevent the defend- 
ants or any of the other villagers from, say, 
passing across this land? ‘‘Possession” 
may possibly be defined asa use of land 
to the exclusioa of others. If, for instance, 
the plaintiffs in this case had built a wall 
round this portion of land or built a house 
“upon it, they would undoubtedly have been 
in the position toclaim possession. Whether 
they could have enforced that claim apart 
from adverse possession as against another 
ryot is another matter. Where, as in this 
case, however, they have been making only 
a temporary use of the land, or the occasional 
necessities of a householder, such as keep- 
ing firewood until it is exhausted, bricks 
until they are used, and on the occasion of 
a marriage once every few years placing 
chulhas to cook food, it could not be said 
that an exclusive user has been established. 
There is nothing in any of these acts to stop 
any one else from doing the same thing. 
Merely because the defendants had not up 
tothe date of suit done any of these things 
it does not establish that they have not a 
right to dolhem now. Before a person who 
is no} the owner of land can prevent another 
person from using the land to the same extent 
as himself, he must establish aright by acts 
of exclusive possession of a very definite 
nature. Jthasbeen held in Framji Curset- 
ji v. Gokuldas Madkowji (D, that a miscel- 
laneous user of this sort cannot create any 
title by adverse possession. That appears 
to me to establish the principle that a mis- 
cellancous user of this sort is not possession 
at all. If acts of this sort constituted 
possession , 12 years’ continuous user would 
establish adverse possession. Jn a country 
like India where pecple have need of land 
for their miscellaneous household require- 
ments, and when such user is not objected 
to by any one, it would be against public 
policy to rule that a user of this sort pre- 
vents a neighbour fiom enjoying similar 
user, 

Jn my opinion, the decision of the learned 
Judge in the Court below is wrong in law 
and the appeal must be allovei with costs 
and the decree of the Court dismissing the 
suit is restored, Leave to appealis granted, 

N. Appeal allowed. 

Q) 16 B. 338. 
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CALCUTTA HIGH COURT 
Civil Suit No. 2218 of 1932 
February 22, 1934 
BUCKLAND, J. 
SUSIL CILUNDER NJIOGY AND oTHERS— 
Praintriers 
VETSUS 

BIRENDRAJIT SHAH— Derenpsant 

Landlord and tenant—Ejectment suit~—Notice ta 
quit before expiry of tenancy— Notice, if proper— 
Suit, if should be dismissed. 

Where tho plaintif gave notice in writing to the 
landlord to quit and vacate th » remises by October 
31, 1932, and every month ofthe tenancy held by 
the defendant expired by midnight of the lst of the 
succeeding month: . 

Held, that notice to quit expiring with the last day 
of the month was bad notice andthe suit for eject- 
ment should be dismissed. 

Messrs. L. P. E. Pugh and S. B. Dutt, for 
the Plaintiffs. 

Messrs. M. N. Kanjilal and H. N. Bhattae 
charya, for ihe Defendants. 

Judgment.—This is a suit for ejectment. 
On September 24, 1932, plaintiff gave notice 
in writing to the defendant to quit and 
vacate the premises in suit by October 
31, 1932. The premises had been let to the 
defendant fora term of three years from 
April 1, 1918. According to the decision of 
the Judicial Committee in Benoy Krishna 
Das v. Salsiccioni (1), the tenancy expired 
at midnight on April 1,1921. The defend- 
ants held over asmonthly tenants. Holding 
over as monthly tenants, cach month of their 
tenancy expired at midnight on the lst 
of the succeeding month. Consequently 
a notice toquit expring with the last day 
of amonthis a bad notice. In these cir- 
cumstances there is no necessity to 
consider the form of the notice on the 
other defence taken whether payment 
under the order December 6, last, of 
Rs. 330-8 3 month by month, amounted to 
a waiver. But quite shortly, though with- 
out deciding tbe case on ths grounds, 
I should saythat the notice to quit was 
good according to the decisions in Doe v. 
Culliford (2) and Wride v. Dyer (3) and 


that the plaintiff cannot bo prcjudic- 
ed by paymen's mado under an 
order made by consent as though 


they were paymenisof rent out of Court. 
1 cannot conceive that it was ever intended 
thereby in effect tonullify the whole of the 


(1) 141 Ind Cas. 514: A IR 1932 PO 279; 59I A 
419; 9O WN & 2:63 ML J685; (1972) MWN 
1237; 16 RD 53); 3/0 W N1; 36 LW 747; 560 L 
J 319; 33 Bom L R68: Ind, Rul. (1933) P O 22; (1933) 
A LJ 423; 6) 6 389 (P O), 

(2) (1824) 4 Dowl & Ry 248; 44 R R 878, 

(3) (1200) 1 QB 23,69 LJ Q B17; 


LL T 453; 
48 W R73; IG T LR 23, 
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plaintiffs’ proceedings. But for reascns 


already stated, the suit will be dismissed 
with costs. 


N. Suit dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 375 of 1932 
May 3, 1934 
Benxut, J. 
SARJU SINGH—Pvaintirr — APPELLANT 
versus 
SHYAM SUNDER SINGH AND ANOTHER— 


DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1898), 0. XLI, 
r. 27 (1)(b), s. 25—Additional evidence for first time in 
appeal, when admissible—Costs — Certain documents 
produced by defendant in appeal for first time— 
Decree reversed in favour of defendant—Plaintiff’s 
cosis upto the date of production of document— 
Defendant, liability of—Transfer of Property Act (IV 
of 1882), s. 53— Suit under— Essentials, 

Under’O. XLI, r. 27 (1) (b), Civil Procedure Code, 
itis only where the Appellate Court ‘requires’ it 
(i. e. finds it needful) that additional evidence 
can be admitted. Itmay be required to enablethe 
Court to pronounce judgment, orfor any other 
substantial cause, but in either caseit must be the 
Court that requires it. The legitimate occasion for 
the exercise of this discretion is not whenever before 
the appealisheard a party pleases io adduce fresh 
evidence, but that on examining the evidence as 
it stands, some inherent lacuna or defect becomes 
apparent, Parsotim Thakur v. Lal Mohan Thakur 
(1), followed. 

Where the plaintiff's suit under 5.128, Transfer 
of Property Act on money bonds, against the alleged 
universal donee of the executant’s property was 
- decreed against them andin appeal the donees pro- 

duced an agreement for the first time to prove that 
there was consideration for the alleged gift : 

Held, that the document was rightly admitted as 
the Court required it to enable it to pronounce judg- 
ment, under the provisions of O. XLI, r., 27 () (b), 
Civil Procedure Code. 

Where a defendant appealing against plaintiff's 
decree succeeded on the evidence of an agreement 
which he produced for the first time in appeal but 
which he ought to havo produced in the trial 
Court: 

Held, that the Court could order that the defendant 
should pay plaintiff's costs up to the date of pro- 
duction of that dccument for his negligence of the 
point. 

Under the provisions of s, 53, Transfor of Property 
Act, the creditor should ask in the original suit for 
the amount for the relief of a declaration that the 
transfer by debtor is one which is void as regards 
him because he is defrauded, defeated or delayed. 
But no issue under s. 53, Transfer of Property Act 
can beframed if the creditor asks for a decree for 
the amount against the transfereesfrom the debtor 
and treats the transfer as a valid one, - 





S. C. A. from the decision of the Sessions 
and Sub-Judge, Gorakhpur, dated Sep- 
tember 15, 1931. 

Messrs. K. Verma and Kedar Nath 
Gupta, for the Appellant. 

Mr. Sankar Saran, for the Respondents. 

Judgment.—tThis is a second appeal by 
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a plaintiff against a deciée of the lower Ap- 
pellate Court holding that the decree of 
the Court of first instance so far as defend- 
ants Nos. 2to4 are concerned, should be set 
aside, but the decree was maintained as 
against defendant No. 1. The plaintiff 
sued on three simple money bonds executed 
by defendant No. 1 in favour of the plaintiff. 
The plaint set out that after the execution 
of these simple money bonds defendant 
No. 1 made a gift of his entire property to 
defendant No. 2 in order to avoid payment 
of the amount due on ths bonds and later 
defendant Nos.2 made a gift of it to de- 
fendants Nos. 3 and 4. Therefore the 
plaintiff sued defendants Nos. 2 to 4 on the 
bonds, The suit of plaintiff against de- 
fendants Nos. 2 to 4 was brought under the 
provisions of s. 128, Transfer of Property 
Act, on the allegation that these defend- 
ants were universal donees of the property 
of defendant No. 1. The Court of first 
instance decreed the suit of the plaintiff 
in full against all the defendants. Defend- 
ants Nos. 2 and 3 appealed and the 
defendant No. 3 died and defendant 
No. 2 was entered as the legal repre- 
sentative of defendant No. 3. During the 
pendency of the appeal on June 16, 1930, 
an application was made to the lower Ap- 
pellate Court for {he admission of a cer- 
tain document. This document was an 
agreement by the donee defendant No. 2 
to pay to the donor, defendant No. P 
Rs. 5-8-0 per mensem during his lifetime. 
The agreement was executed on the same 
date as the deed of gift was’ executed by 
defendant No. 1 to defendant No. 2. The 
case for defendants which was put up 
before the lower Appellate Court was that 
this document was a consideration for the 
alleged deed of gift and therefore that the 
deed of gift was really not a deed of gift 
at all, but wasa transfer for consideration. 
The lower Appellate Court passed an order 
on this application stating: “I think, how- 
ever, that the documents must be admitted 
in the interest of justice.” I consider that 
the lower Appellate Court meant to say 
that the document was required “to enable 
it to pronounce judgment” and therefore it 
acted under O. XLI, r. 27 (1) (b). Learned 
Counsel referred to a ruling of their Lord- 
ships ofthe Piivy Council reported in 
Parsotim Thakur v. Lal Mohan Thakur 
(1). In that ruling it was laid down on 
(1) 132 Ind. Cas. 721, AIR 1981 P O143;58I A 
954: 10 Pat, 654; (1931) A L J 513; 93 Bom. L R 1015; 
35 O WN 786; Ind. Rul. (1931) P O 209; 34 L W 76; 


540 LJ 1:12 P L T683; (1931) M WN 929; 61 ML 
J 689 (P 0), 
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p. 514% in reference to O. XLI, r. 27: 

“Under sub-r. (1) (6) it isonly where the Appellate 
Court ‘requires’ it (i. e. finds if needful) that addi- 
tional evidence can be admitted. It may be requirad to 
enable the Uourt to pronounce judgment, or for any 
other substantial cause, but in either case it must be 
the Oourt that requires it. This is the plain gram- 
matical reading of the sub-clause. The legitimate 
occasion for the exercise of this discretion is not 
whenever before the appeal is heard a party pleases 
to adduce fresh evidence, but that on examining the 
_ evidence as it stands, some inherent lacuna or defect 
becomes apparent.” 

I consider that the present case comes 
within the dictum of their Lordships as 
laid down in this ruling and that the lower 
Court acted within the provisions of O. XLI, 
r. 27 (1) (b). 

The next point which was argued was 
that this Court should consider whether the 
two documents executed on the same 
day, the deed of transfer and the agreement 
to pay maintenance, are connected so that 
one is a consideration for the other. It 
appears to me that this question is not 
one of interpretation of these documents. 
There is no clause in the document to 
which learned Counsel desire to refer and 
which he suggests that the lower Court has 
improperly interpreted. 
between ihe two documents were ascertain- 
ed by the lower Courts on evidence other 
than of the documents themselves. I con- 
sider, therefore, that the finding of the lower 
Appellate Court on this point is a finding of 
fact and that that finding of fact cannot be 
challenged in this Court in second appeal, 


The next ground of second appeal which 
was argued was No. 7 of the memorandum 
to the effect that the appellant was entitl- 


ed to challenge the deed of gift on the- 


ground of its being fraudulent and that the 
Court below erred in holding otherwise. 
The lower Appellate Court framed an issue 
as follows: s 

“Was the deed of gift in favour of Saiam Sunder 
Singh exəcuted by Pahalwan Singh to defraud the 
plaintiff-respondent ?” 

This issue was referred to the. Court of 
first instance which returned ‘a finding 
against the plaintiff. The lower Ap- 
pellate Court considered that this issue 
did not arisein the case and therefore it 
came to no decision on the point. The 
plaint does state in para. 4 that defendant 
No. 1 made a gift of the entire property to 
defendant No. 2 in order to evade payment 
of the amount due on the three simple 
money bonds. But if the plaintiff had 
desired to bring a case under the provi- 
sions of s. 53, Transfer of Property Act, he 


*Page of (1931) A L J—|Hd,| 


MA MYH NYEIN V. MAUNG YUN? 


The connection . 


675 
should have asked for the relief of a dec- 
laration that the transfer in question was 
one which was void as regards him because 
he was defrauded, defeated or delayed. He 
did not sue for any such remedy. On the 
contrary he only asked for the relief that 
a decree for the amount due on the simple 
money bonds should be passed against all 
the defendants. As the plaintiff treated 
the transfer as a valid transfer, the lower 
Appellate Court considered that it would 
be improper to frame an issue under 8. 53, 
Transfer of Property Act, and therefore as 
no such issue arose on the pleadings, it 
was not necessary for the lower Appellate 
Court to give a decision on the point. I 
consider that that attitude of the lower Ap- 
pellate Court is correct, 

No ground has been shown for interfer- 
ence in second appeal. This appeal is, 
therefore, dismissed with costs. On behalf 
of the respondents, a cress-objection has 
been taken tothe part of the decree of the 
lower Appellate Court which states that the 
defendant-appellant before that Court, 
defendant No. 2, should obtain costs incurr- 
ed after June 16, 1930, and should pay 
costs to the plaintiff up to June 16, 1930, 
in both Courts as was ordered by the lower 
Appellate Court when the additional evi- 
dence was admitted. This order is based 
on the ground that the defendant should 
have produced the agreement at an earlier 
date and because the defendant had been 
negligent on that point the lower Appellate 
Court penalised the defendant in regard to 
costs. I see no reason for interference with 
this order. Accordingly the cross-objec- 
tion is dismssed with costs, Leave is grant- 
ed for a Letters Patent Appeal. 

D. [Appeal dismissed, 


A NE. | 
RANGOON HIGH COURT 
Givil Revision Application No. 97 of 1924 
August 8, 1934 
Mya Bu, J. 
MA MYE NYEIN—APixtcant 
versus 


MAUNG YUNT—Opposite Party 
Civil Procedure Code (Act V of 1903, s. 115—— 
Revision—Failure of lower Court to consider law or 
material part of the evidence—Interference by High 
Court~—Powers of. A i mg 
The High Court has power to interfere in revision 
if the lower Court has arrived ata conclusion of law 
or of fact without having considered the law or a 
material part of the evidence or has not tuken into 
account material and patent facts appearing in the 
evidence as in that casa there will be gross and 
palpable errorin the decision. But where the lower 
Uourt had applied its mindtothe case and duly 
considered thefacts and the law applicable, then 
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although ils decision may Le erronccus, tho error 
“cannot be corrected in revision, Maung Fa v. Abdul 
Ganni (2) and Fut Chong v. Maung Po Cho (4), relied 
Ho Jaguinessa Bibi v, Satish Chancra (5), referred 
O. š kad 
© ©. R. App. against the decree of the Dis- 
e Court, Amherst, dated January 16, 
1934. ' 

Mr. Kyaw Zan, for the Applicant. 

Mr. Chan Tun Aung, for the Opposite 
Party. f 

Order.—This application has arisen 
out ofa suit filed by ihe petitioner against 
the ‘respondentin the Township Court of 
Ye for Rs. 409-12-0, alleged to be due on 
a promissory note. The respondent admit- 
ted execution of the promissory note, but 
pleaded that it was invalid by reason of 
certain facts allegedin his written state- 
ment, the gist of which is as follows: 
That the promissory note was not execut- 
ed fora cash loan of Rs. 305, as alleged 
by the petitioner, but that the respondent, 
who had contracted to purchase a piece 
of land from Po Yin D. W. 1, which Po 
Yin and his brother and sister had 
mortgaged to the petitioner under a 
registered deed, dated June 8, 1929, for 
Rs. 1,500, bearing interest 2 per cent. per. 
mensem, and who had paid a certain sum 
of money to Po Yin in advance, visited the 
petitioner’s house on the 
pletion of the sale, accompained by Po 
Yin, and taking with him Rs. 1,700 for the 
purposeof paying up the mortgage debt 
to the petitioner and getting the regis- 
tered deed of mortgage delivered to him, 
that upon that- occasion the respondent 
made overtothe petitioner the amount 
found due on the mortgage which was 
Rs. 1,700, but, having received the amount 
the petitioner refused to give up 
mortgage-deed unless a promissory note 
which U Wa and U Lauk (U Wa being 
Po Yin’s step-father) had executed in 
favour of the petitioner was discharged 
by the execution of a promissory note by 
the respondent and that the respondent 
was at first unwilling todo so, but, being 
afraid that he would mot beable to get 
the mortgage-deed delivered to him, he 
executed the promissory note as required 
by the petitioner. 

This version of the defence is not quile 
clearly stated inthe wrilten statement, 
but, reading this written statement with 
the evidence tendered by the respondent, 
there can be no doubt what the version of 
the defence really was. It is further 
stated in the evidence adduced by the 
yespondent that upon his leaving the peti- 
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tioner's house he did not take away the 
promissory note executed by U Wa and 
U Lauk, but that a short while later, it 
dawned on him that he should have 
brought it with him, and he accordingly 
went back to the petiticner’s house and 
obtained the delivery of the same to.him. 
This promissory note was produced by 
him in Court (Ex. 2). It bears the date. 
June 17,1929. The only witness called in | 
suppoit of the respondent's own testimony 
was Po Yin. 

The plaintiff averred that the promissory 
note sued upon (Ex. A) was executed for 
acash loan of Rs. 205, and she adduced 
the evidence of two witnesses who were 
present atthe time of the execution of the 
promissory note,to prove that the cash 
loan was made on that occasion. The 
learned: Township Judge accepted the 
story for the defence, and held that the 
promissory note sued upon was executed 
without consideration. On appeal by the 
petitioner, the learned Additional Judge’ 
of the District Court of Amherst held that 
the Township Judge was justified in 
believing the defendant's story and cons 
sequently held that 


“there was undue influence and the promissory 
note is void for want of consideration as well,” 


During the hearing of this application. 
in revision I made my opinion very clear 
tothe learned Advocates in the case that 
the views taken of the evidence in the case 
by the Courts below were manifestly the 


` opposite of those which should be enter- 


tained upon a full view of all the material 
facts inthe care. But I have taken time 
to consider whether the nature of the 
faultscommitted by the Courts below in 


the’ arriving at the erroneous findings of fact 


would justify this Court’s interference in 
revision. After taking considerable pains 
in goimg through the reported decisions 
onthe subject since the time of the Privy 
Council case of Amir Hassan Khan v. 
Sheo Bakhsh Singh (1), I have come to the 
conclusion ‘that the ruling of Brown, dJ., 
in Maung Pa v. Abaul Ganni (2), fol- 
lowing the ruling of the Chief Court of 
Lower’ Burma in Zeya v. Mi On Kra Zan 
(3), is sound. The learned Judge held 
that the High Court has power to inter- 
fere in revision if thelower Court arrived 
at a conclusion of law or of fact without 
having considered the law or a material 
part ofthe evidence. I have also come to 

(1) 11 O 6; IL I A 237; 4 Sar, 559 (PO). 

(2) 97 Ind,Oas, 1623; A1 R1926 Rang. 21454 R 
202. ; 
(3) 2 L B B 383, 
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& similar conclusion as regards the 
ruling of Otter, J., in Fut Chong v. Maung 
Po Cho (4), to the effect that if a lower 
Court had failed to take into account 
some proposition of law or some material 
fact in evidence it has acted illegally, and 
its decision might be revised by the High 
_Court but that where the lower Court had 
applied its mind to the case and duly 
considered the factsand the law applic- 
able, then, although its decision may be 
erronecus, the error cannot be corrected on 
revision. And strength is given to the 
above quotedrulingsof this Court by the 
ruling of a Bench of the Calcutta High 
Court in Jogunnessa Bibi v. Satish Chandra 
(5), where it was held: 

“The expression ‘acted illegally’ in cl. (©, s. 135, 
. Civil Procedure Code, 1°08, does not surely imply 
the committing of anerror of procedure such as 
“acted with! material irregularity’ does. This part 
of the clause was advisedly left in indefinite 
language in order toempower the High Courts to 
interfere and correct grossand palpable errors of 
Subordinate Courts, the justification for the inter- 
ference being determined upon the grossness and 
palpableness of the error complained of and upon 
the gravity ofthe injustice resulting from it,” 

In my opinion, these rulings do not 
run counter to the cases of Amir Hassan 
Khan v. Sheo Bakhsh Singh (1), and 
Balakishna Udayar v. Vasudeva Ayyar 
(6). The learned Judge ofthe trial Court 
found thatthe question as to which side 
to believe depended on ithe surrounding 
circumstances of the case. In considering 
such circumstances he manifestly failed 
to see that the amount of principal and in- 
terest that would be due on the promissory 
note (Ex, 2), onthe date of the promissory 
note (Ex. A), was much more than 
Rs. 305 for which there was no explanation. 
Again he failed to notice a very patent 
fact which shakes the basis of the 
respondent's story, viz., that while the sale 
of the land by Po Yin to the respondent 
was alleged to be in Tabaung, 1291 B. B., 
the promissory note (Ex. A), is dated the 
3rd Lazok of Tabodwe, 1293 B. B. That 
the mention of “1294” is not a mere slip 
of the tongue by the respondentis shown 
by the fact that Po Yin inhis evidence, 
recorded on September 30, 1933, referred 
tothe month during which the sale of the 
land took place as “the last Tabaung.” 

(4) 120 Ind, Cas. §99; A I R192) Rang. 145;7 R 
339: Ind. Rul. (19C0) Rang. 67. 
rie t3 Ind. Cas. 438; A I R 1924 Cal, 633; 51 C 


(8) 40 Ind. Oas. 650,A IR 1917P O71;44T A 
981;40 M793: 15AL J615; 2PL W 101: 33ML 
J 69; 26 CL J 343; 19 Bom. OR 715; (1917) M W 
N 628; 6 LW 501 22 O WN 50; 11 Bur. LT48 
(PO). 
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Having failed to notice these very obvious 
facts which would have been material in 
the assessment of the probabilities of 
the case the Courts below considered that 
the probabilities in the case rendered the 
respondent's story more credible than that 
of the petitioner. I, therefore, consider 
that this is a proper case for interfer- 
ence by this Court with the decisions of 
the Courts below upon facts. 

Over and above these obvious facts, 
there is the circumstance that the respon- 
dent, who according to his own allegation, 
realized that he had executed a promis- 
sory note which he should not have exe- 
cuted, took no steps to have it cancelled or , 
avoided, during several months after he had 
executed it, except to ask the petitioner, 
as alleged by him, toreturn it to him on 
the day following its execution. Maung 
Tha Hmat, P. W. No.3, stated thatin or 
about May 1933, the respondent told him 
that he did not receiva any monsy from 
the petitioner for that promissory note, 
But that was about 15 months after the 
date of the promissory note. During those 
months nob even a lawyer's notice was 
given to the petitioner, nor a protest lodged 
with some headman or elder in the village. 
The respondent said that he did not know 
the whereabouts of Maung Shin, who, he 
alleged, accompained him to the peti- 
tioner’s house on the day following the 
execution of the promissory note. ‘Phere- 
fore the respondent's statement that be 
tried to get the return of the promissory 
note, which he executed, rested on his 
word alone. Ifhis statement were true, 
a pertinent question arises why the res- 
pondent took no further step than for 15 
months? Iam not at all impressed with 
what are alleged to ba the probabilities 
in support of the respondent's story and, 
in my opinion, the probabilities of the 
case are far more against tha trath of 
the responient’s version than in favour 
of it. 

I desire to make it clear that if the 
Courts below had taken into account the 
patent facts which, in my opinion, ure 
very material in deciding whether the 
story of the respondent, on whom the 
burden of proof lay, was true or not, I 
would certainly not have interfered with 
the dacisions of the Courts below, al- 
though taking the probabilities of the 
case as the guiding factor, I might disagree 
wilh them as pointed out above. In this 
case the Courts below manifestly failed to 
take into account material and patent facts 
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appearing in the evidence, and I consider 
that there has been gross and palpable 
error in their decisions. In the result, 1 
setaside the decree ofthe Court below 
and direct that a decree he passed in 
favour of the petitioner against the res- 
pondent as prayed forin the plaint, with 
costs in all Courts, 
D. Petition allowed, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1279 of 1931 
March 7, 1934 
BENNET, J. 

LALJI SAHAI snp ANOTAER 
~~DErENDANTS— APPELLANTS 


Versus 
PARSOTTAM AHIR AND OTHERS 
— PLAINTIFF AND DEFENDANTS 
— RESPONDENTS. 

Hindu Law—Partition—Award partitioning joint 
family property—Minors not parties—Partition not 
challenged by them but acquiesced in on coming in age— 
Decree-holders against minors, whether can challenge 
award. 

The minor members of a gquondam joint Hindu 
family did not claim theirrights in the family pro- 
perty, neither did they claim to set aside an award 
which affected the partition of the joint family 
property and possession given more than 12 years 
before the suit but they acquiesced in the 
partition when they came of age. The rightful 
owners instituted a suit for o declaration that 
no portioi of certain property was liable to sale 
in execution of the decree against the quondam 
minors :. ; 

Teld, that it was not open to the decree-holders to 
challenge the award onthe ground that the minors 
were not the parties to the reference to arbitration and 
the award was therefore invalid. 


S. C. A. from the decisicn of the Sub- 
Judge, Ghazipur, dated July 29, 1931. 

Mr. Shiva Prasad Sinha, for the Appel- 
lants. 

Mr. Ambika Prasad, for the Respond- 
ents. 

Judgment.—This is a second appeal by 
defendants Nos. land2 against a decree 
of the lower Appellate Court in favour of 
the plaintiff. The plaintiff brought a suit 
for declaration that he was the sole owner 
of a certain shop and that defendants 
second set, thatis, defendants Nos. 3 and 
4 had no concern with it and that no por- 
tion of the shop was liable to sale in exe- 
cution of the decree of defendants first set 
against defendants second set. The 
plaintiff Parsottam Ahir had a brother 
Gaya Ram and Gaya Ram had two sons 
Sheomangal Ram defendant No. 3 aged 
22 and Parmeshar Ram defendant No, 4 
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aged 20, the ages being taken from the 
plaint. These persons formerly formed 
a joint femily and on May 9, 1916 
there was a deedof agreement to parti- 
tion the property of the joint family which 
was signedby certain members of the 
joint family Parmeshar Ram, Gaya Ram 
and Bhawanidin and one Musammat Khu- 
shali. Sbeomangal Ram and Parmeshar 
being minors at that time did not 
sign the agreement to refer to arbitration, 
but their father Gaya Ram signed it. An 
award followed dated February 18, 1917 
and by this’ award the shop in ques- 
tion was allotted to the plaintiff and has 
been in his possession ever since. The 
present suit was brought on June 25, 
1930, that is, more than 12 yeare after the 
award. The defence which is set up 
by the appellants is that the award ~ 
was invalid because Sheomangal Ram 
and Parmeshar Ram who were then 
minors were not parties to the re 
ference to arbitration. It appears to me 
that whether there might be any merit in 
such a claim, a point on which the ruling 
quoted of this Court in the Court below 
is against the appellant, the question 
cannot arise in this case. This is nota 
case in which the minor members have 
come forward claiming their rights in the 
family property end claiming to set 
aside an award on the ground that they 
were not paities to the reference to 
arbitration. On the contrary, the claim 
now is put forward on behalf of the de- 
fendants Nos. 1 and 2 who are not mem- 
bers of the family but who have acquired 
as they allege the rights of defendants 
Nos. 3 and 4 by auction purchase. The 
claim as it is pub forward now by the 
defendants Nos.1 and 2 is put forward af- 
ter a period of more than 12 years have 
the award on 
February 13, 1917. During that period 
the finding of fact is that the plaintiff 
has all along been in possession of the 
whole of ihis shop. The defendants Nos. 
3 and 4 have acquiesced when they came 
of age in the partition of the family prop- 
erly and they did not challenge that par- 
tition, if they had any legal right to doso. 

Under these’ circumstances I consider 
that itisnob open to defendants Nos. 1 
and 2 to challenge the title of the 
plaintiff on the ground put forward in 
the memorandum of second appeal. Ac 
cordingly I dismiss this second appeal 
with costs, 

D, Appeal dismissed. 
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LORD THANKERToN, SIR LANCBLOT 

SANDERSON AND SIR SHADI Lat. 

MAUNG SEIN SHWE—APPELLANT 
VETSUS 
MAUNG SEIN GYI alias PO SEIN GYI 
AND OTHERS —RESPONDENTS 

Burmese Buddhist Law—Adoption—Kittima adop. 
tion, if can be made when daughter's son is alive— 
Right of kittima adopted sons in inheritance—Death 
of wife—Hushand, if becomes absolute owner of 
common property of himself and his wife—Adoption 
by Burmese Buddhist whose wife is dead—Adopted 
sons, if caninherit to share of deceased wife in 
common properties—Inheritance—T'wo kittima 
adopted sons and daughter's son surviving—Shares to 
which they are entitled—Ecxtent of. 

A Burmese Buddhist has a right to adopt kittima 
sons with a view to inheritance even though the son 
of his daughter is alive. [p. 681, col. 2.] 

Apart fromthe question relating to any rights 
of the eldest child, Kiitima adopted sons are entitled 
to share equally with the natural sons of the adopter, 
Maung Po An v, Ma Dwe (1), referred to. |p. 682, col. 1.] 

Under Burmese Buddist Law, on the death of the 
wife, thehusband becomesthe absolute owner of 
the property which had been the common property 
of himself and his wife during his wife's lifetime 
and when he does not make a second marriage, he 
remains the absolute owner until his death. Con- 
sequently he can adopt kitiima sons with a view to 
share inthe inheritance not only of his own share of 
the common properties of himself and his wife, but 
also the share of his deceased wife therein, Ma 
Shwe Gu v. Ma Kin Nyam(2}, Ha Sein Ton v. Ma 
Son (3) and Ma Thaung v.Ma Than (4), referred 
to, [p. 682, col 1] - 

Where two kittima adopted sons and a daughter's 
son survive a Burmese Buddhist, the daughter's 
son is entitled to one-quarter of the share which 
would have fallen to his mother, i. e., one-quarter 
of one-third, i. e., one-twelfth. ip. 683, col. 2] 

Messrs. W. H. Upjohn, K. C. and A. P. 
Pennell, for the Appellant. | 

Messrs. A. M, Dunne, K. C. and J. M, 
Parikh, for the Respondents. 

Sir Lancelot Sanderson.—This is 
an appeal by Maung Sein Shwe by spacial 
leave from a decree of the High Court 
of Judicature at Rangoon, dated June 
13, 1929, which affirmed the decree of the 
District Court of Myaungmya, dated 
April 3, 1928. 

The suit was brought by Maung Sein 
Gyi (hereinafter called the plaintiff) against 
the first defendant, Maung Htin Gyaw, 
the father of Maung Sein Shwe, who was 
the second defendant and is hereinafter 
called the appellant, Maung Po Chein, 
hereinafter called the third defendant, 
and the fourth and fifth defendants, who 
were assignees of the plaintiff and the 
third defendant of some of the property 
in dispute. 

At the time of the suit the appellant 
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5 HA 
was a minor and was represented by bis 
guardian and father Maung Htin 
Gyavw. sas 

The suit was brought by the plaintiff 
for the administration of the estate of 
U Po Thet, a Burmese Buddhist, who died 
in the Myaungmya District on January 4, 
1924, leaving a considerable fortune, and 
the question in this appeal relates to the 
successionto the said estate. 

The following are the material facts :—U 
Po Thet was married to Ma Kyi Nyo. 
They had four children: the ihree eldest 
children died young and without issue, 
The fourth, a daughter, bornin 189!, was 
called Ma Saw Hla. 

In 1912, the daughter married Maung 
Htin Gyaw, the first defendant in the 
suit. On May 1, 1914, the appellant, son 
of the said daughter and the first defend- 
ant, was born. 

Five months later Ma Saw Hla died: 
both her parents were alive at the time of 
her death. 

In 1922, Ma Kyi Nyo, the wife of U 
Po Thet and the mother of Ma Saw Hla, 
died. On December 31, 1922, U Po Thet 
made a gift {called a shinbyu gift) to 
the appellant by a registered deed of 
about 511 acres of paddy land, a pucca 
house and diamond and gold orna- 
ments. a : 

An issue was raised at the trial as to 
the execution and the validity of this 
deed, but there is now no question as to 
this deed except that it is alleged by the 
appellant that by a slip the pucca house 
was omitted from that part of the decree 


which related to the shinbyw gift. 
Reference to that matter will be made 
later. 


On October 11, 1923, U Po Thet execut- 
ed a deed of adoption which was duly 
registered. By this deed U Po Thet 
adopted the plaintiff and the third defend- 
ant as his kittima sons “with a view to 
inherit good and had inheritance.” 


This phrase was said to mean that the 
adopted sons would inherit not only the 
assets but also the debts of U Po 


Thet. ; 

The deed provided that:— | | 

“The two adoptees, namely Mg. Sein Gyiand Mg. 
Ohein also undertake according tothe duties of sons 
towards the parent to perform the duties important 
and unimportant towards, look after and feed the 
Kyaungtaga U Po Thet when he is in sound . 
health, to treat him with medicine and by the 
help of physician during his illness and to look 
after and take care of, according to law 28 the 
natural sons of Kyaungtaga U Pa Thet, his own 
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‘movable properties, such as diamonds, gold, rice, 
paddy, household furnitures, ecte., and immoveable 
properties, such as paddy lands; pucca house, 
granary, garden lands, ete., with the exception of 
the pucca house, paddy lands and diamond and 
gold jewelleries which had been given previously 
to his grandson Mg. Sein Shwe by a deed. 
Accordingly, after this deed of adoption of Mg. 
Sein Gyi and Mg. Chein who are the sons of 
his own younger brother Mg. Tha Dun (deceased) 
as kittima sons with a view to inherit, is drawn 
up, he, the adoptor Kyaungtaga U l'o Thet, signa 
it with consent.” . 

In January, 1924, U Po Thet died. 

In 1924 a suit was brought by the 
appellant's father in which he claimed 
to be an adopted son of U Po Thet; in 
this he failed, and it is not necessary to 
refer further to that snit beyond stating 


that the District Judge disposed of that’ 


suit and the present suit, which was 
instituted in January, 1925, in one judg- 
ment, 

In the present suit, viz., No. 9 of 1923, 
the plaintiff, one of the adopted sons, 
prayed for a decree. 

“(1) Declaring that be is a kitiima adopted son 
of the deceased U Po Thet and as such is entitled 
to 11-48th share in the Estate of U Po Thet 
deceased < 

(2) That the Estate of the said U Po Thet 
deceased be administered by and under the direction 
of this Honourable Court, 

(3) That accounts of both movable and immov- 
able properties together with mesne profits accruing 
therefrom may be taken.” 


An issue was stated at the trial asto 
the validity of the adoption deed, but 
no questicn was raised in respect thereof in 
this appeal, and the adoption must be 
taken as a valid adoption. The question 
remains as to what was the effect 
thereof. 


It appears that it was not until the 
end of the trial, in fact, during the final 
argument, that the point was taken on behalf 
of the appellant that he must be con- 
sidered as the son of the only surviving 
child of the first marriage, and that the 
adopted sons must be considered: the 
children of a putative second marriage. 

The theory on which this allegation was 
based was that inasmuch’ as the adoption 
of the plaintiff and the third defendant 
was made by U Po Thet alone, after the 
death of his wife, Ma Kyi Nyo, the plaintiff 
and thethird defendant must be considered 
as the children of a putative second mar- 
riage. It was, therefore, argued that the 
plaintiff and the third defendant must be 


considered as the step-uncles of the 
appellant, whose share was alleged to be 
two-thirds. : 


The learned District Judge said that 
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he believed the said theory was new to 
Buddhist Law, and rejected the above- 


mentioned contention. He statcs that there 
is no authority for the propcsition that 
there must be a ficlilions second wife 
presumed to te the mother of the childien 
adopted by a widower. 

He, therefore, made a decree that the 
plaintiff's share in the estate was eleven- 
twentyfourths and that the share of the third 
defendant was eleven-twentyfourths. 

The learned Judge stated that he nnder- 
stood it was admitted that if Htin Gyaw 
(the first defendant) did not preve his 
adoption and the plaintiff and the third 
defendant proved theirs, the share of the 
appellant “as an out-of-time grandchild” 
would be one-twelfth. 

The learned Judge, therefore, after giv- 
ing certain directions as to the interest of 
the assignees, madea decree according to 
the above-mentioned judgment. f 

The appellant and his father appealed 
to the High Court, which heard both appeals 
together. . 

In dealing with the above-mentioned 
contention, the learned Judges of the High 
Court said that no authority in support 
thereof had been cited and that the point . 
was not pressed in argument before them. 
Both appeals were dismissed. 


Itis against the decree made by the 
High Court in the- 1925 svit that the 
appeal to His Majesty in Council is 
brought. 


The only question argued was to what 
shares the appellant and the adopted sons, 
viz., the plaintif and the third defendant, 
are entitled. | 

The case for the appellant at the hear- 
ing of this appeal was not bared on the 
contention which was urged in the Courts 
in Burma, and the point, which was 
presented on behalf of the appellant, was 
taken for the first time at the hearing of 
the appeal before their Lordships. 


Stated shortly, the contention was that 
on the death of U Po Thet, the appellant 
was entitled to the whole of Ma Kyi Nyo's 
interest in what was called during the 
argument, for the sake of brevity, the 
common estate; and that as regards 
ihe interest of U Po Thet in such estate, 
the appellant was entitled to two-thirds 
thereof, or in the alternative, if he was 
entitled tono more than an equal share 
with the adopted sons, he should not 
be treated as an “‘ont-oftime grand- 
child.” 


| 


_ takes a third, she also dies leaving 
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The above-mentioned contention was 
based upon the fact that the adoption was 
made by U Po Thet after the death of 
his wife,and it was argued that hecould 
only adopt the plaintiff and the third 
defendant to inherit a share in his share 
of the common estate, that the effect of 
the adoption was equivalent to the effect 
of a second marriage by U Po Thet, and 
that on such adoption there vested inthe 
appellant a right of inheritance tothe whole 
of Ma Kyi Nyo's share of the common 
estate of U Po Thet and Ma Kyi Nyo. 
To put the point in other words, it was 
contended that the sons adopted by U Po 
Thet after his wifes death could nct 
have any interest in the wife's share of the 
common estate, 

The argument was based mainly upon 
the Dhammathat known as Manukye, and 
reference was made by both sides to the 
translation thereof by Mr. D. Richardson. 

“The tenth volume relates tothe law of 
inheritance, and reliance was placed chiefly 
upon Rules 66 and 67 of that volume. 


No. 66 is as follows:— 

“A person takes a wife who dies leaving children; 
he takes another, she also dies leaving children; he 
children--the 
law of interitance between these three children at the 
death of the father is this: if a person havea 
wife and she die leaving children, and before the 
property is divided amongst them the father takes 
another wife, having borne him children she dies, 
and whilst © the property is still undivided, he 
takesa thirdand she dies in giving birth to her 
first child, and the father also dies; the judge having 
collected the property to be divided between the 
thres families shall thus decide: let the children 
of each wife take their own mother’s separate 
hereditary property (Thengthee), The hereditary 
fepirate property of the father he has had since the 
time of the first wife, which has not been increased 
or added to, during the time of the other two 
wives, shall be called ‘aktet, former property. Itis said, 
when there are two families, that the children of 
the elder shall have two and of the younger family 
one share. Now when there are three families, the 
mothers only. differing, because they centre all in 
one father, let it be divided into four shares, of 
which, let the children of the first wife have two, 
and the children of the others ono each, and if 
there be debts, let them pay them in the same 
proportions, Should the property have came into 
his possession in the time of the second wife, or 
of the last, let the division be the same, of pro- 
perty and debts, Why is this?—because after the 
death of one wife the husband took another, and 
after ber death a third, and the law has laid it 
down that the husband is the owner of the wife's 
property, Ofthe original property, let the children 
of the mother in whose time it was received have 
two shares; this is said when the parents were 
living together at the time the property came into 
possession.’ i 

No. 67 relates to the converse case, viz., 


the caseofa woman having three suc- 
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cessive husbands, and children by each, and 


prescribes the partition between the 
children on her death. It is not neces- 
sary to refor to the terms thereof in 


detail, as thetermsof No. 66 are suffi- 
cient to illustrate the argument which 
was. presented. | 

It is clear, of courge, that No. 66 in 
terms does not apply to the facts of the 
present case, because U Po Thet did not 
marry anyone after the death of his wife, 
Ma Kyi Nyo. 

It was, however, argued that having re- 
gard to the terms of the Dhammathat, and 
especially to the provision contained therein, 
that on the death of the father the children 
of each wife should take their mother’s 
separate hereditary property, the proper 
inference to be drawn was that the children 
of each marriage had on their mother's 
death a vested interest in her estate which 
could be enforced on the father's death 
or by way of partition on the father's 
remarriage. 

No authority precisely covering this point 
was produced to their Lordships; and it, 
therefore, becomes necessary for their 
Lordships to examine the Burmese Buddhist 
Law, for the purpose of ascertaining, if pos- 
sible, whether there is any ground for the 
abovementioned contentions. 

There is no doubt that U Po Thet, ac- 
cording to Burmese Law, had a right to 
adopt the plaintiff and the third defendant, 
even though the appellant, the son of his 
daughter, was alive. This was not disputed: 
and, further, U Po Thet had a right to 
adopt the plaintiff and the third defendant 
with a view to inheritance. 

The position and rights of kittima adopted 
sons were stated in the judgment of the 
Full Court of the High Court at Rangoon, 
consisting of the Chief Justice and four 
Judges in Maung Po An v. Ma Dwe, (1) as 
follows :— 

“We are satisfied that according tothe dhamma- 
thats the position of the keiktima child in respect 
of inheritance was inferior to that of own children, 
but in view of the judicial -decisions which for 
many years have recognised the right of the keiklima 
child to skare equally with the own children we 
are of the opinion that that right sbould not now 
be questioned,” 

The learned Judges then proceeded 
with the question whether a keiktima child 
could be ‘‘ auratha.” 

In view of this judgment andthe judi- 
cial decisions referred to therein, their 
Lordships are of opinion that it must now 
be taken that apart from the question 

(1) 98 Ind. Gas. 621; 4 R18t at p. 200; AIR 
1926 Rang. 148; 5 Bur. L J 122 (F B). 
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relating to any rights of an eldest child, 
the kitlima adopted sons are entitled to 
share equally with the natural sons of 
the adopter. . : 

The question, therefore, arises, and in 
their Lordships’ opinion it is the crucial 
question, what was the property with respect 
to which U Po Thet was entitled to adopt 
the plaintiff and the third defendant as 
kiltima sons, i.e. sons with a. view to 
inheritance. 

It could only be to the property of which 
he was the owner. After his wife’s death 
he was the sole owner of the property 
_which he had brought, on his marriage, 
to the common estate, and he was entitled 
to adopt the plaintiff and the third defendant 
to succeed him to that property in such shares 
as the Burmese Law permits. The question 
then is, was U Po Thet entitled to adopt 
the two above-mentioned persons as his 
sons with a view to their inheriting or 
sharing in the inheritance of his late wife’s 
share of the common estate. 

In their Lordships’ opinion, the answer 
to that question must depend upon what 
was U Po Thet’s right upon the death of 
his wife in respect of her share of the 
common estate. On behalf of the respond- 
ents for whom Mr. Dunne appeared, viz., 
the 4th, 5th, 6th and 8th respondents, it 
was contended that U Po Thet on his 
wife's death became absolute owner of her 
share in the common estate, inasmuch as 
there was no eldest son or daughter entitled 
to any specified property, and remained 
such owner inasmuch as he did not marry 
again. 

On the other hand, it has contended on 
behalf of the appellant that on his wife's 
death U Po Thet did not become absolute 
owner of her estate, that the rights given 
to children by the above-mentioned dhamma- 
thats could only rest upon some specific 
right in the nature of property in the 
mother’s estate, and that, therefore, U Po 
Thet on his wife's death had only a limited 
interest in her estate. 

It was admitted that U Po Thet was 
entitled to take possession of such property 
and to remain in possession thereof until 
his death or remarriage, and that he could 
dispose of it during his lifetime, but not 
by will. 

It appears, however, that by Burmese 
Law when after the death of one parent 
the surviving parent remarries, the children 
of the first marriage are entitled to claim 
partition, unless there has been a previoug 
partition between them and the surviving 
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parent, that suchright has been regarded 
as vesting on the remarriage, and that 
the estate, subject to such partition, is the 
estate held by the surviving parent at the 
time of the remarriage. Gee Ma Shwe Gu 
v. Ma Kin Nyam. (2). i 

This is-relied on by the appellant in 
support of his contention, On the other hand, 
the fact that the surviving husband has a 
right to enter into possession of the deceased 
wife's share of the common estate and to 
dispose of it as he likes during his life, 
seems to be consistent only with his being 
the absolute owner. 

In this state of things it is satisfactory to 
find that there is authority upon this par- 
ticular point. 

In 1915 it was held by the Full Bench 
in Ma Sein Ton v. Ma Son (3) that . l 

“Subject to any claim by the eldest son to certain, 
specified property and to a quarter share of the 
joint property, and to any claim by the eldest 
daughter to certain specified property, a Burmese 
Buddhist widow has an absolute right of disposal 
over the whole of the joint property of herself and 
her late husband as against the children of their 
marriage. 

That was the case of the wife surviving 
her husband, but on reference to the 
judgments it appears that the learned judges 
were of opinion that the same rule would 
apply to the case of the husband surviving 


his wife. : 

As for instance as p. 516* Parlett, J. is 
reported to have said as follows :. 

“ I think, therefore, that the following rules may 
be deduced.’ On the death of one parent the surviv- 
ing parent inherits all their joint property ; if, how- 
ever, the eldest son or daughter is grown upthe or 
she is entitled to certain specified property of the 
deceased parent and in the case of the eldest son to 
a one-fourth share of the bulk of the estate; unless 
the surviving parent remarries none of the other 
children are entitled to claim anything until that 
parent's death; nor do the texts indicate that such 
children have an interest in the property, though 
their right to partition is postponed till the death of 
the surviving parent; such a principle would, I think, 
be foreign to Burmese Ruddhist Law and on the 
contrary many of the texts make it clear that the 
children cannot protest ifthe property is exhausted 
before the right to claim partition accrues.” 

In Ma Thaung v. Ma Than (4), it was held 
that :— : 

“Under Burmese Buddhist Law, where, after the 
death of the wife, the husband partitions the property 
with their children, and marries again, taking his 
share with him, on his death the children by the 
former marriage cannot claim to inherit.” 

(2) 118 Ind. Cas 630; 7 R240; A 1R1929 Rang 
155: Ind, Rul. (1929) Rang. 278. 

F (3) 30 Ind. Cas, 588; 8 LB R501; 8 Bur. L T 
03 


(4) 80 Ind. Cas. 1031; 511 Al; AIR 1924 P O 
E8: 19 L W477; 46 M L J ,,618; 51 © 374; (1924) M 
WN 682; 3 Bur. L J 333; 29 OW N 559 
PO. os 
*Page of 8 L B R.—[£d}, 
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The question in that case was the true 
construction of a certain document, and it 
was held that it was a partition made by 
the father with his children after his first 
wife’s death. 

Mr. Ameer Ali in delivering the judg: 
ment of the Board is reported to have said 
at pp. 7 and £* as follows :— 

“U Nyein was about to contract asecond marriage. 
Under the Burmese Law whatever he possessed at the 
time of contracting the relationship which he con- 
templated would become onthe marriage the common 
property of his wife and himself. Nothing was more 
natural than that, influenced by the effect of such an 
eventuality on the position of his children by Ma 
Gale, he should in orderto provide for them during 
his lifetime, whilst he was absolute owner of the 
properties he possessed, decide upon a partition 
which would secure a definite share in his or herown 
right to each child. He accordingly, with the agree- 
ment and consent of his sons and daughters, entered 
into the arrangement embodied in Ex, L. None of 
them was entitled to any share in his lifetime.” 


There seems to be no doubt on the facts 
of that case that “the properties he posses- 
sed" referred to in the cited passage includ- 
ed the common properties of U Nyein and 
his first wife Ma Gale, and their Lordships 
seem to have assumed that after the death 
of Ma Gale, the surviving husband, 
U Nyein, became the absolute owner of 
such property and remained the absolute 
owner until his second marriage, and that 
it was whilst he was such absolute owner 
and before he contrasted the second 
marriage that he entered into the arrange- 
ment with his children by the first mar- 
riage, 

There are other decisions in Burma to 
which their Lordships’ attention was direct- 
ed. It isnot necessary to refer to them 
beyond saying that they point tothe same 
conclusion. 

In their Lordships’ opinion these deci- 
sions show that the contention of the res- 
pondents is correct and that on the death 
of his wife U Po Thet became the absolute 
owner of the property which had been the 
common property of U Po Thet and his 
wife during his wife's lifetime, and as he 
did not make a second marriage, he re- 
mained the absolute owner until his death. 

That being so, U Po Thet was entitled 
to adopt the plaintiff and ithe third defend- 
ant with a view to share in the inheritance 
not only of his own share of the common 
properties of himself and his wife, but also 
the shire of his deceased wife therein. 

Their Lordships, therefore, agree with the 
conclusion of the High Court as to the 
adopted sons’ right to share in the inherit- 
ance, and that the adopted sons would share 

*Page of 51 I A.—[lid]. 
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equally with the appellant subject to the 
question whether the appellant must be 
treated as ‘ an out-of-time grandchild,” 

The only dhammathat, to which their 
Lordships’ attention has been drawn, 
as affecting this question, is Manukye X, 15. 
The last paragraph thereof runs as fol- 
lows :— 

“In the case of the death of the younger children 
occurring before the parents the law for partition of 
the inheritance between their children and the (co- 
heirs) relations of their parents inthis: Thechildren. 


of the deceased have one-fourth of the share which 
would have come to their parents," 


It was argued for the appellant that the 
rule should only be applied when the ques- 


. tion relates to relations of the whole blood, 


and not in such a case as this, where two of 
the parties claiming ts share in the inherit- 
ance are adopted sons. 

Apart from the fact that this does not 
seem to have been relied on in the Courts 
in Burma, their Lordships, having regard 
to the above-mentioned decision in Maung 
Po An v. Ma Dwe (1), as to the position of 
kittima adopted sons, Gan sae no reason 
why the above-mentioned rule should not 
apply to this case. Upon adoption, the 
plaintiff and the third defendant became sons 
of U Po Thet, and the appellant is a son of 
U Po Thet’s daughter, and is, therefore, 
entitled to one-quarter of the share which 
would have fallen to his mother, t. e., one- 
quarter of one-third, which is one-twelfth, 
or two twenty-fourths, and that is the share 
which has been awarded to him. 

Tt only remains to refer to the allegation 
made on behalf of the appellant that the 
decree made by the District Judge in Suit 
No. 9 of 1925 dated April 3, 1928, did not 
award to him the pucea house included in 
the shinbyu gift to the appellant. 

The learned Counsel for the respondents 
was not able to make any admission with 
respect to this matter in the absence of any 
instructions thereon, 

Their Lordships, therefore, are of opinion 
that this case should be remitted to the 
High Court, but solely in order that such 
steps, as may be necessary, should ba taken 
to ascertain whether there has been a slip 
in the decree, as alleged, and if so, in 
order that the necessary amendment of the 
decree may be made. 

Their Lordships, for the above reasons, 
are of opinion that the appeal should be 
dismissed with costs, with a direction to 
the High Court as hereinbefore indicated, 
and they will humbly advise His Majesty 
accordingly. The costs will include those 
reserved by the two Orders in Council of 


6e4 


October 27, 1930, which must be paid by 
the appellant. 

N; Appeal dismissed. 

Solicitors for the Appellant :-—-Messrs. 
Holmes Son & Pott. 

Solicitor for the Respondent :—Mr. J. B. 
Lambert. 


—_—_—— 


ALLAHABAD HIGH COURT — 
Civil Revision Application No. 528 of 1933 
October 26, 1934 
BENNET AND ALLSOP, JJ. 
CHIRANJI LAL—DEFENDANT— 
APPLICANT 
VeETSUS 
Syed IRPHAN ALI—PLAINTIFF AND 
ANOTHER — DEFENDANT— OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1903), _s. 115, 0. 
XXIII, r. \— Application to withdraw suit granted 
—Revision— Matters to be considered by High Court 
—High Court finding that lower Court applied its 
mind to question before it—Inierference, if proper. 
When the trial Court has granted leave to with- 
draw a suit, all that the High Court has to see in 
revision is whether the lower Court applied its mind 
to the question before it. Even ifthe Oourt had 
exercised a wrong discretion in granting leave to 
withdraw a suit, the case will not come under s. 115, 
Civil Procedure Code, for revision by the High 
Court. When the High Court finds that the trial 
Court did apply its mind to the question before it, 
no case is made out for interference in revision. 
Jumma v. Prem Sahai (1) and Jhunku Lal v, 
Bisheshar Das (2), followed, |, À 
C. R. App. from the decision of the Sessions 
and Subordinate Judge of Agra, dated 
May 29, 1933. l P 
Mr. M. L. Chaturvedi, for the Applicant. 
Mr. K. L. Misra, for the Opposite Party. 


Judgment.—Thisis an application in 
civil revision by a defendant against an 
order of the lower Appellate Court. The 
plaintiff brought a suit for recovery of 
possession of a house against two persons 
and the Munsif dismissed the suit. The 
plaintiff brought an appeal and the ques- 
tion arose whether a certain person Mohan 
Lal should have been joined as a party to 
the suit. The plaintiff stated that he 
desired to make Mohan Lal a party and 
that for that purpose he desired permission 
to withdraw the suit and to bring a fresh 
suit under O. XXIII, r. 1, and the Appellate 
Court granted the permission. The first 
argument of learned Counsel was that the 
lower Court should have only allowed such 
permission on account ofsome formal defect. 
Under the rule in question there are two 
sub-rr. (a) and (b), one for a formal defect 
and the other for any other sufficient 
grounds. A Court may act under either of 
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{hese sub-rules. The- Court below has 
acted on what the Court considered to be 
“ other sufficient ground.” We do not con- 
sider that it is necessary for us to enquire 
into the sufficiency of the ground. All that 
we have to do isto see that the lower Court 
applied its mind to the question before it. 
The lower Court has written about a page 
an the subject and, therefore, it is apparent 
that it did apply its mind. Learned Coun- 
sel for the applicant relied on certain rul- 
ings in the latest of which, Jumma v. Prem 
Sahai (1), a learned Judge of this Court 
laid down the criterion that this Court in 
revision under 115, Civil Procedure Code, 
should see whether the Court below has or 
has not applied its mind to the matter 
before it, i. e., whether the plaintiff should 
be granted permission to withdraw his suit 
under O. XXII, r, 1. In Jhunku Lal v, 
Bisheshar Das (2), a Bench of this Court held 
that even if the Court below had exercised 
a wrong discretion in granting leave to 
withdraw a suit the case would not come 
under s. 115, Civil Prccedure Code, for revi- 
sion by this Court. Following these rulings 
we hold that no case has been made out 
for revision and we dismiss this appli- 
cation with costs. 

N. Application dismissed. 

(1) 147 Ind. Cas. 176; (1934) A LJ 450;6R A559; 
A IR 1934 All. 187. 

(2) 46 Ind. Cas. 71; 40 A612; 16 A L J 495, 





RANGOON HIGH COURT 
First Civil Appeal No. 50 of 1934 
May 16, 1934 
BAGULEY AND MACKNEY, JJ. 
K. N. O. L. V. MUTHURAMAN 
CHETTYAR—APPELLANT 
; VETSUS 
IMPERIAL BANK or INDIA— 
RESPONDENT 

Execution—Transfer of sale order—Judgment= 
debtor's remedy is by way of appeal—Simultaneous 
execution in different districis—If can be carried on 
—Civil Procedure Code (Act V of 1903), s. 47— 
Obiter—Judgment-debtor giving property as security 
for performance of decree—Property, if can be realized ` 
in execution without attachment. 

Where in an execution proceeding an order for 
sale of properties is transferred for execution to 
another Court, the judgment-debtor cannot contend in 
the proceedings in the transferee Court that the 
execution proceedings have got to be started ab initio. 
His remedy lies in challeging the sale order by way 
ofan appeal but upon his failure to do so the order 
becomes final to which the judgment-debtor has to 
submit. 

Ordinarily execution cannot be carried 
taneously in different districts. 

Obiter—Immovable property given by the judg- 
ment-debtoras security for the due performance of 


on simul- 
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a decree can Le realized in execution without attack- 
ment, the matter being one relating to execution with- 
in s. 47, Civil Procedure Code, Subramanian Chet- 
tiar v. Raja of Ramnad (3) and Tata Ircn & Steel Co. 
Lid.v, C. J Smith (4), relied on, Ma Pwav. Mahomed 


Pambi (1) and Sasirama Kumari v. Meherban Khan 
(2), referred to. 


Mr. S. K. D. Gupta, for the Appellant. 

Mr. Surridge, for the Respondent. 

Baguley, J.—This is an appeal against 
an order passed by the District Judge of 
Hanthawaddy rejecting an objection to a 
sale in execution preceeding taking place 
hecause the property had not been attached. 
The appellant also objected to the learned 
Judge having refused to stay proceedings 
until certain other judgment-debtors could 
be notified cf the proceedings against 
them. À 

The history of this case staris with an 
action filed by the Imperial Bank of India 
against the K. N. O. L. V. and the C. A. R. 
Chettyar Firms. Itis stated that certain 
title deeds had been deposited with ihe 
Bank as securily for a promissory note, 
but only a simple money decree was 
asked for. By consent a decree was passed, 
payable in two instalments on April 15, 
1933 and April 15, 1934, on condition that 
the defendants should deposit further 
security to the Bailiff of this Court. 
security was furnished, and title deeds 
deposited. The next step in the proceed- 
ings was taken on August 18, 1933, when 
in Civil Execution No. 402 of 1933 of this 
Court, on the original side, an application 
was made ‘for the sale of the properties 
described in two schedules, on the ground 
that the first instalment due under the 
decree had not been paid. We are told 
that the property in Sch. I was in the 
Insein District and belonged to the C. A. 
R. Firm, and the other property, in the 
Hanthawaddy District, belonged to ihe 
K. N. 0. L. V. Firm. The mode in which 
execution was asked for was: 

“(1) By an order for the sale of the properties 
described in Schs. O and D of the security bond exe- 
cuted by the defendants and filed herein dated 
May 10, 1933. E 

'(2) By the transfer of such order for sale to the 
District Courts of Hanthawaddy and Insein for 
execution”, 


Objection was taken in this Court, and 
the following order was passed by the 
learned Judge on the original side: 

“I accordingly direct that the plaintiff bank may 
proceed to execution by sale of the property described 
in Schs. Cand D of tke security bond; and in order 
that such order may be carried out, 1 direct the 
transfer of the order for sale to the District 
Courts of Hanthawaddy and Insein for execu- 
ti on", 
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It seems io me that the wording of this 
order is important. An appeal was lodged 
against this order by the Chetlyar Firms. 
The sole question raised in appeal was" 
whether the decree in the regular suit 
required registration, and the appeal was 
dismissed. The usual papers were sent 
to the Hanthawaddy Court for execution, 
and it is worthy of note that this Court 
did not merely send a copy of the decree 
and the usual certificate of non-satisfaction, 
but it sent a full copy ofthe order passed 
on the original side directing that the 
“order for sale” be transferred to the 
District Court. It secms clear to me that 
this was not an ordinary execution, be- 
cause for one thing the decree-holders were 
seeking the-sale of the property in two 
Districts at the same time, and in the 
ordinary way execution cannot ke carried 
on simultaneously in different Districts. It 
will be noted that a transfer of the 
“Order of Sale” to the District concerned 
was what was asked for and that was 
what was allowed, and that again was 
what was actually done. 

On receipt of the papers by the District 
Court of Hanthawaddy, notice was issued 
tothe K. N.C. L. V. Firm to show cause 
against execution proceeding. The pro- 
perty in the Hanthawaddy District belong- 
ed to the K. N. ©. L. V. Firm only. Ag 
soon as information was received that the 
appeal against the order directing the 
order forsale io betransferred had been 
dismissed, the District Court, having al- 
ready got all particulars necessary for 
drafting a proclamation of sale, ordered a 
proclamation of sale to issue. Objection 
was taken that there was no attachment 
and that the other judgment-debtor had 
not keen joined as party. These objec- 
tions were summarily rejected. It was 
argued at considerable length before us 
that attachment was essential before sale. 
It was pointed out that ihe Civil Proce- 
dure Code only knows two ways ofselling 
properly, one being under a mortgage 
decree without attachment and the other 
being in execution of an ordinary decree 
alter attachment. Reference is made to 
Ma Pwa v. Muhammad Tambi (1), which 
however only states: 

“The absence of attachment, though an irre- 


gularity,does not render the sale absolutely 
void”, 


and, Sasirama Kumari v. Meherban Khan 
(2), in which it was laid down : 
9 77 lnd., Cas, 368; A IR 1924 Rang. 124; 1 R 


583, 
(2) 9 Ind, Oas. 918; 13 OL J 243, 
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“When a sale of immovable property has actually 
taken place and its validity is impeached on the 
ground that it was-not atlached, the absence of 
attachment does not, by itself, vitiate the sale, 
But the position is different when objection is 
taken to the legality of the proceedings before the 
sale has taken place”, 

As against these was quoted Subra- 
manian Chettiar v. Raja of Ramnad (3), in 
which it was laid down ; 

“Immovable property given by a judgment-deblor 
as security for the due performance of a decree, 
pursuant to an order made under O, XLI, r. 5 (3), 
Civil Procedure Code, can be realised in execution 
without attachment, the matter being one relating 
to execution within s. 47, Oivil Procedure Code, and 
a separate suit does not lie”, 
and Tata Iron & Steel Co., Ltd. v. C. J. 
Smith (4). In this case the only question 
in appeal was : : 

“When immovable property has been given by the 
judgment-debtor as security for the due performance 
of a decree, whether that property can be realised 
by the decree-holder in execution or can only be 
realised in a separate suit,” 

It was held that it was open to the. 
decree-holder to realise the property in 
execution, At p. 808* occurs the passage: 

“There is no doubt whatever that the whole object 
of aftachment is to prevent an alienation and to 
make a particular fund available to the decrea-holder 
as soonas the security bond was executed”, 


The learned Judge then went on to say 
that the point has been dealt with in 
Subramanian Chettiar v. Raja of Ramnad 
(3), with which the Bench was in entire 
agreement. Had it been necessary 1 would 
be quite prepared to follow the two last 
cited cases, but in my opinion it is un- 
necessary to decide the point. As has 
been pointed out, the Judge of this Vourt 
sitting on the Original Side ordered that 
an order for sale should be sent out to 
the District Courts of Hanthawaddy and 
TInsein. What is now contended is in effect 
that execution proceedings have got to 
start ab initio in the Hanthawaddy Court 
on the decree being transferred, but this 
was not what was ordered, and if the 
judgment-debtors objected to the order 
passed by the Judge onthe Original Side 
they had their remedy by appealing against 
it and urging that no order for sale should 
be sent out and that only, at the worst, 
the decree should be transferred for exe- 
cution, This was never done and in con- 
sequence the point cannot now be raised. 
The action taken by the Judge on the 
Original Side, is, tosay the least, unusual, 

(3) 43 Iod. Oas, 187: A I R 1918 Mad, 412; 41 M 
327;6 LW 762; (1917) M W N872; 34 MLJ 
184 


(4) 194 Ind. Cas. 90; A I R 193) Pat. 108; 8 Pat. 801; 
Ind. Rul. (1930) Pat. 410. 
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put this action has not been challenged 
by appeal, and I do not see how if cau 
now be challenged. This Court directed 
the District Court of Hanthawaddy that 
the sale of the property should be held 
and it would have been difficult for the 
District Judge to refuse to do what this 
Court directed him todo, the more so In 
view of the fact that he knew that the 
order had been challenged on appeal and 
had been upheld. i 

With regard to the non-issue of notice 
to the other judgment-debtor, who has no 
interest whatsoever in this property, I 
entirely fail to see what good purpose 
could be served by it and it looks to me 
to be a purely time-wasting objection 
brought with a view to delay by judgment- 
debtors who are doing their utmost to 
stave olf the enforcement of a decree by 
the decree-holders. Seeing as I do no 
merits whatsoever in the appeal, I would 
dismiss it with costs, Advocate’s fee five 
gold mohurs. 

Mackney, J.—I agree. 

D. Appeal dismiszed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 171 
of 1934 
November 1, 1934 
Bennat, J. 
Thakur RUP SINGH NAYAL—DEFANDANT 
—APPLIGANT 


versus 
Mes. ARJUN SEN—PLAINTIFP 
% — OPPOSITE PARTY 

Oath—Party resiling from offer to take oath— 
Court, if should be satisfied of good reasons for 
resiling—Agreement to take oath, if terminated by 
resiling from offer. 

No conditions are attached to the desire of a party 
to resilefrom an offer totake oath and it is not 
necessary that the Court should be satisfied that the 
party had good reasons for resiling. Whena party 
has resiled from his offer to take oath, the agreement 
to refer to oath is terminated and an order of the 
Appellate Court that the trial Court should deter- 
mine the case by oath isone which purports to give 
jariedicned toa Court which the Court cannot 

ave, 

[Oase-law discussed ] - . : 

O. R. App. against an order of the Dis- 
trict Judge, Kumaun, dated December 12, 
1931. 

Mr. K. D. Malaviya, for the Applicant. 

Mr. G. S. Pathak, -for the Opposite 
Party. 

Judgment.—This is a civil revision 
by a defendant against a decree of the 
lower Appellate Gourt. The facts found 
are that on July 6, 1932 there was an ap- 
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plication by a mukhtar of the defendant 
stating that if the plaintiff took an oath 
by Buddha that shehad advanced Rs. 100 
to the defendant then the suit should be 
decreed in favour of the plaintiff, and if 
the plaintiff did not take this oath then the 
defendant would take an oath by God that 
the defendant did not take any money from 
the plaintiff, and the suit should be dis- 
missed, Neither parties were present on 
this date. The plaintiff's Counsel stated 
that his client agreed and July 12, 1932, 
was fixed for the oath or oaths to be 
taken. On July9, the defendant appeared 
in person and made a written application 
to the Court stating that he did not desire 
the proceeding by oath as the plaintiff was 
a Buddhist and the defendant would be 
outcasted if he agreed to the proceeding. 
The Court did not agree to that applica- 
tion. On July 21, there was a report by 
a peon to the Court that the defendant 
did not go to the temple but the plaintiff 
went to the temple. The report did not 
state that the plaintiff took the oath. The 
plaintiff made a statement that she did 
take the oath, The lower Court did not 
accept this allegation and directed that the 
suit should proceed in the ordinary way 
and the suit was tried by the Court and 
dismissed. The plaintiff brought an appeal. 
The lower Appellate Court has held that 
the case should be decided by the oathof 
the plaintiff and that no good ground had 
been shown by the defendant for resiling 
and that the defendant is bound by his 
offer. The lower Appellate Court therefore 
has remanded the case for disposal by 
the procedure which was the subject of the 
agreement of July 6, 1932. The defendant 
has filed this revision and alleges that the 
defendant was entitled to resile and that 
the Court has acted without jurisdiction 
in ordering that the case should be dis- 
posed of on oath. One of the chief ques- 
tions is whether the defendant is entitled 
to resile. For the respondent-plaintiff 
reliance was placed on two rulings. Mithu 
Lal v. Sri Lal (1) and Indar Prashad v. 
Jagmohan Das (2). In neither of these 
cases was there any question of resiling. 
In Salik Ram v. Wali Ahmad (3) a learned 


(1) 74 Ind. Oas. 918; AIR 1925 All. 126; 45 A 724; 
21A L J 637, 

(2) 103 Ind. Cas. 386; 26 A L J7; 1 Luck, Cas. 
167; AIR 1927 P O 165; 53 MLJ1; (1927) MW N 
534; 46 O LJ 13; 29 Bom. LR 
Da 2 Luck, 318; 26 L W 619,3) MLT 618 


(P 0). 
(3) 100 Ind. Cas, 473; 25 AL J 297; 49 A383; A 
I R 1927 All, 590, 
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Single Judge of this Court held that a 
party could resile for satisfactory reasons. 
On the other hand in Tumman Singh v. 
Sheod arshan Singh (4) a Bench of this Court 
held that a party could resile although the 
Court had found that the reason for re- 
siling given by him was untrue. The re- 
siling of course must be before the statement 
on oath has been taken. In Bishambharv. 
Radha Kishanji (5) reference was made to 
this ruling on p. 395* and it was followed. 
Similarly in Chand Rekha y. Janki Prasad 
(6) it was held by a Bench of this Court 
that aparty could resile at any time before 
a proper statement had been made by the 
reference. These rulings show that no con- 
ditions are attached to the desire to resile 
and it isnot neceseary that the Court should 
be satisfied that the party had good reasons 
for resiling. Under these circumstances I 
consider that the Courts below were in- 
correct in holding thatthe defendant did 
not have aright to resile when he applied to 
do so on July 9, 1932, That being the case 
the resiling has terminated the agreement 
to refer to oath and the orderof the lower 
Court that the trial Court should determine 
the case inthis manner is an order which 
purports to give jurisdiction toa Court which 
the Court cannot have. 

For these reasons I allow this applica- 
tion in revision and Iremand the appeal 
to the lower Court for disposal according 
to law. The costs hitherto incurred in this 
Court and in the lower Courts will abid 
ihe result. 

The court-fee may be refunded under 
s. 13 of the Court Fees Act. - 

Application allowed. 


N. 
(4) 122 Ind. Cas. 188; (1930) A L J 397; AI R 
ane All, 162; Ind. Rul, (1930) All. 218: 52 A 


5, 

(5) 133 Ind. Cas, 29; (1931) AL J 393; Ind. Rul. 
(1931) All, 573; A IR 1°31 All 557; 53 A 673. 

(6) 138 Ind. Cas, 606; (1932) A LJ 431; AIR 1932 
All. 401; Ind. Rul. (1932) Al), 464. 


¥Page of (1931) A L J—[La] = 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 77 of 1931 
August 31, 1934 
Niyoat, A. J. O. 
Seth MISRILAL AND OTHERS— PLAINTIRFS 
—APPELLANTS 
VETSUS 
SHANKAR AND OTAERS—DEFENDANTS 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), Seh. IIL, 
Para, 11—Decree certified as paid—Subsequent setting 
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aside.of sale—Property, if to be deemed to have gone 
outside Collector's jurisdiction—Permission to mortgage 
not. of limited nature—Negctiation failing—Sale 
directed by Collector —P ermission, if revoked—C form 
embodying three properties—One withheld from sale 
by Collector as others were thought enough to satisfy 
debt—Judgment-debtor, if competent to sell that prop- 
erty. 

The question whether the Collector can exercise 
powers or not, should be judged not from a purely 
theoretical point of view, but from the standpoint ag 
to whether he could practically and effectively ox- 
recise any of his powers with respect to the property 
alienated under Sch. III to the Civil Procedure Code. 
After the Collector's” certification of payment of the 
decree, the property the sale of which was sot aside 
must be considered to have gone out of the jurisdic- 
tion of the Oollector. Khushalchand v. Nandram 
Sahebram(t) and Mahadeo v. Krishnaji (2), distin 
guished. 

‘The effect ofthe Collector giving the permission 
in writing to mortgage certain property is to remove 
the incapacity which is imposed by para. 11, Sch. 
IU, Civil Procedure Code, ona judgment-debtor, and 
to confer upon hima capacity to transfer the property 
in such a manner as to avoid conflict with the rights 
of the decree-bolder. Any transfer made after such 
a permission is liable to be set aside not as being void 
ab initio but only at the instance of the decree-holder 
if he is prejudiced. The permission not being of 
a limited nature is not therefore, impliedly revoked on 
account of a failure of the negotiations relating to the 
contemplated mortgage and the subsequent crder 
ofthe Collector directing sale of that property. 

Where the C Form sent by the Civil Court embodi- 


ed an order for sale of Mouza R 12-annas share of, 


Mouza B aud the absolute occupancy fields of Mouza 
A; the Oollector provisionally withheld Mouza R from 
saleas he estimated that the sale proceeds of the 
other two items would be sufficient to satisfy the debt: 
Held, that because R village was thelast in the 
order in which the attached property was intended to 
besold, it could not be said that the Collector could 
not exercise his power in respect of it, The judgment- 
debtor was therefore no more competent to transfer 
Rthan he was to transfer the other two items of the 
property. Nandlal v. Ambaprasad (3) and Gangaram 
v. Ramgopal (4), distinguished. 
F. O. A. from the decree of the Sub-Judge, 
First Olass, Betul, dated March. 30, 1931. 
Messrs. M. B. Kinkhede and A. R. 
Kulkarni, for the Appellants. 
Messrs. M. R. Bobde and H. D. Mulak, for 
the Respondent. 


Judgment.—-This appeal arises out of 
a suit instituted to foreclose a mortgage 
dated September 18, 1903, executed by 
Shankar Rao and Saheb Rao, defend- 
ants Nos.1 and 2, in favour of Seth 
‘Laxmichand of whom the appellants are 
the representatives. Dhar Rao, defend- 
ant No. 3, is Shankar Rao’s son. Reference 
to the other defendants’ case is unneces- 
sary here as itis beyond the scope of this 
appeal. The suit was resisted on the 
ground that the mortgage was executed 
while the property comprised in it, namely 
16 annas of Mouza Rohna and 12 annas of 
Mouza Bineki, wasat the disposal of the 
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Collector to whom the two decrecs in suit 
Nos. 9 of 1917 and 25 of 1915 were transferr- 
ed for execulion without his written permis- 
sion. Dhar Rao, defendant No. 3, pleaded 
inter alia that there was no legal necessity 
for the mortgage. The lower Court held 
thatthe mortgage was void having been 
executed during the pendency of the Col- 
lector’s proceedings without the Collector's 


permission. It further held that Rs. 620 
out of Rs. 1,000 which formed the con- 
sideration of the mortgage were not 


justified by legal necessity and thatthe 
mortgagee did not make bona fide 
enquiries in that behalf. The plaintiffs’ 


suit was, therefore, dismissed in toto, 
They have, therefore, preferred this 
appeal. : 


The main question for determination in 
this appeal is whether the mortgagors 
were competent to mortgag3 the property 
notwithstanding that the Collectors 
proceedings were in progress in respect of 
it. To appreciate the contention it is 
necessary to narrate the facts. Two 
decrees had been passed against the 
mortgagors in favour of Surajmal and 
Tukaram in Civil Suits Nos. 9 of 1917 and 
25 of 1915, respectively. The mortgagors’ 
property which consisted of the entire 
village of Rohna, 12 annas share of Bineki 
and some absolute occupancy fields of Mouza 
Athner, was attached in executon of these 
decrees which were sent to the Collector 
for execution. The Collector decided to sell 
12 annas share or Mouza Bineki and the 
absolute occupancy fields at Athner and 
kept Mouza Rohna in reserve, as he thought 
that the sale of the two items of property 
would fetch an amount sufficient to satisfy 
the debts, which amounted to Rs. 2,828-13-6. 
On April 28, 1918, the judgment debtor 
made an application for permission to 
mortgage the 12 annas share of Mouza 
Bineki including khudkasht, but not the 
sir, and the Collector accorded the permis- 
sion. The inlended mortgage in favour 
of Musammat Chote Baidid not materialise 
with the consequence that the 12 annas 
share of Mouza Bineki and the absolute 
occupancy fields of Mouza Athner were 
ordered to be sold. The 12 annas share 
of Mouza Bineki was sold on July 12, 1918, 
for Rs. 1,770 and the absolute occupancy 
fields of Athner on September 6, 1918, for 
Rs. 2,700, On August 17,1918, the judg- 
ment-debtor again applied for permission 
to mortgage his 12 annas share in Mouza 
Bineki, but no order was passed on if, 
On September 6, 1918, however, the Oollector 
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accepted a deposit of Rs. 888-0, (being 
5 per cent. of the purchase . money of 
Rs. 1,770 realized by the sale of the 
12-annas share of Bibeki) for payment to 


the execution purchaser and credited 
the proceeds amounting to Rs. 2,700 
of the sale of the absolute occupancy 


fields of Athner as well as the private 
paymentof Rs. 200 to the decree-holders 
towards the satisfaction of both the decrees 
under execution and set aside the sale of 
. Mouza Bineki, i 


The sale of the absolute fields at Athner 
was subsequently sanctioned by the 
: Deputy Commissioner on October 12, 1918. 
With reference to the foregoing course 
of Collector's proceedings it is urged 
.on behalf of the appellants: (1) 
| that Mouza Rohna having been excluded 
"from sale in execution no permission was 
‘necessary for its alienation; (2) that the 
permission once granted on April 23, 1918, 
for mortgaging the 12-annas share of Mouza 
' Bineki in favour of Musammat Ohote Bai 
, was a general permission which authorized 
' the judgment-debtor to transfer it to any- 
' body, and (3) thatin any event the decrees 
which were under execution having been 
: fully satisfied on September 16, 1918, the 
; Collector's power came to end so as to revive 
„the judgment-debtor's competency to 
ı mortgage both the villages of Rohna and 
‘Bineki. It appears that the appellants 
‘are clearly entitled to succeed on their 
‘last. contention. On September 6, 1918, 
_Rs. 200 having been privately paid to the 
'decree-holders ‘there was a balance of 
| Rs. 2,678 against which there was a sum of 
i Rs. 2,700 received as sale proceeds of the 
| absolute occupancy fields. The Collector 
|having accepted Rs. 88-8-0 being 5 per cent. 
‘of the purchase money for payment to the 
execution purchaser and having treated 
‘the sale proceeds of Rs. 2,740 as intended 
‘for payment- to the decree-holders, the 
‘proceeding became one under O. XXI, 
ır. 89, Civil Procedure Code. The result of 
ithis procedure was equivalent to certifying 
the payment of the decreesin full. After 
the satisfaction of the decree was so 
.certified the Collector was virtually depriv- 
‘ed of all hie powers under paras. 1 to 10, 
Sch. III, divil Procedure Code, in conse- 
quence of which the disability imposed by 
‘para. llon the judgment-debtor automa- 
itically came to an end. 


In principle this case is similar to the 
one reported in Khushalchand v. Nandram 


153~87 & 88 ©: 
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Sahebram (1). The respondents’ learned 
Counsel relying on Mahadeo v. Krishnajt 
(2), argues that the Collecter could exercise 
his powers until the sale was confirmed on 
October 12, 1918. In that case the particular 
view taken by the learned Judge rested on 
the consideration that it was possible for 
both the decree-holder and the judgment- 
debtor toapply for the setting aside of 
the sale under O. XXI, r. 90, or that the 
Collector might buy in the property offered 
for sale under para. 10 (c) and re-sell the 
same by public auction, or private contract 
as he thought fit. Such  eventualities 
could not obviously arise in this case as 
the decree itself was satisfied and both 
the judgment-debtor and the decree-holder 
were benefited. With due deference to 
the learned Judge who decided that case, 
I think that the question whether the 
Collector could exercise powers or not, 
should be judged not from a purely 
theoretical point of view, but from the 
standpoint as to whether he could practical- 
ly and effectively exercise any of his 
powers with respect to the property 
alienated under Sch. III. After the Col- 
loctor’s certification of payment of the 
decree, the property, the sale of which was 
set aside, must be considered to have gone 
out of the jurisdiction of the Collector. 
Moreover, there is no valid reason why 
the written permission given on April 23, 
1918, should be regarded as one limited 
in time or purpose. The permission was 
granted without any condition and was 
never expressly withdrawn. The mere fact 
that the contemplated mortgage did not 
materialize and that the property was 
ordered to be sold could not reasonably 
be interpreted as revocation of that per- 
mission. It is indeed true that there is 
a likelihood of a conflict between the 


execution purchaser and the private 
transferee, but such a conflict is also 
apt to arise when any decree is being 


executed by the ordinary Civil Courts. In 
such cases the private transfer is void and 
cannot prevail against the decree-holder. 
The effect of the Oollector giving the per- 
mission in writing is to remove thein- 
capacity which is ¿imposed by para. 1], 
Sch. III, on a judgment-debtor, and to confer 
upon him a capacity to transfer the pro- 
perty in such a manner as to avoid con- 
flict with the rights of the decree-holder. 


(1)12 Ind. Oas. 572; 35 B 516; 13 Bom. LR 
74. 
(2) 60 Ind. Cas. 310; A I R 1929 Nag. 254; 16 N LR 
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Any transfer made after such a permis- 
sion is. liable to beset aside not as being 
void ab initio but only at the instance of 
the decree-holder if he is prejudiced. I 
therefore hold that the permission given 
on April 23, 1918, was not ofa limited 
nature and that it was not impliedly 
revoked on account of a failure of the 
negotiations relating to the contemplated 
mortgage andthe subsequent order of the 
Collector directing sale of Mauza Bineki, 

As to Mauza Rohna, I am unable to 
accept the argument that the judgment- 
debtor was competent to alienate it with- 
out the Collector's permission in writing, 
because the: Collector did not choose to 
proceed against it. Reliance is placed on 
Nandlal v. Ambaprasad (3) and Gangaram 
v. Ramgopal (4) to sustain the argument. 
In the first of the cited cases, the 
mortgage deed comprised shares in seven 
villages out of which only two were actually 
under the Collector’s management in exe- 
cution of a money decree. It was then 
contended that inasmuch as the Collector 
could; if he chose, proceed against the 
entire propery in accordance with para. 2, 
Sch. IIT, Civil Procedure Code, the entire 
property must be deemed to have been 
under the Collector's management and that 
in view of the words, “so long as the Col- 
lector. can exercise or perform in respect of 
the judgment-debtor’s immovable prop- 
erty” occurring in para. 11, Sch. III, the 
mortgage deed was asa whole void. It was 
held that since the Collector did not exer- 
cise his powers under para. 2, Sch. III, 
but did so only under para 1, in respect 
of the shares in two villages which had 
been ordered to be sold by the Civil 
Court, the mortgage deed was void only so 
far as it affected them. In the second of 
the aforementioned cases, the question had 
arisen in regard to the unexpired term of 
a lease which had been granted by the 
Collector in execution of a decree trans- 
ferred tohim. These decisions are on facts 
distinguishable from the present case, 
wherein the C Form sent by the Civil 
Court embodied an order for sale of Mauza 
Rohna, 12 annas share of Mauza Bineki 
and the absolute occupancy fields of Mauza 
Athner; the Collector provisionally withheld 
Mauza Rohna from sale as he estimated 
that the sale proceeds of the other two 
items would be sufficient to satisfy the 


(3) 122 Ind. Cas 369; A IR 1930 Nag. 237; Ind. 
Rul. (1930) Nag. 145; 13 N L J 36. 

(4) 61 Ind, Cas. 579; A I R 1922 Nag. 243; 18 NLR 
131 
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debt. Because that village was the last 
in the order in which the attached property 
was intended to be sold, it cannot be said 
that the Collector could not.exercise his 
power in respect of it. The judgment- 
cebtor was therefore no more competent to 
tiansfer Rohna than he was to transfer the 
other two items of the properly. But on the 
view | have taken, viz., that the satisfac- 
tion of the decrees reco ded on September 6, 
1919, terminated the Collector's jurisdiction 
under rr. lto 10, Sch. III, in respect of 
Mauza Rohna and 12 annas share of Bineki, 
the mortgagors must be beld to have been 
competent to execute the mortgage deed in 
suit, i f a E 

The next question -is whether Rs. 620 
were borrowed for purchasing bullocks 
and seed grain. Apart from the recital in 
the mortgage deed there is only the word 
of Amarchad (P. W. No. 1) who is mort- 
gagee’s agent. His testimony does not 
impress me as true, The persons whom he 


named as those who told him that Shankar | 
Rao was in need of money to purchase seed, . 


grain and bullocks have not been examin- 
ed. From the evidence of Saheb Rao him- 
self it appears that he only required 12 
bullocks for cultivating hisland. Having 
regard to the entry in the Titana Milan 
Khasra showing that ‘Shankar Rao had 
20 bullocks at the time, the recital in the 
mortgage deed appears to be altogether 
false. The lower Courte finding that 
Rs. v20 were not justified by légal neces- 
sity is affirmed. i; | i 
The result is that the suit is decreed in 
full against defendants No. 1 Shankar 
Rao, and the legal representatives of de- 
fendant No. 2, Saheb Rao, and as against 
defendant No. 3, Dhar Rao, only to the 
extent of Rs, 380 with interest at 
Rs. 1-8-0 per cent. per mensem. If defend- 
ants Nos. land 2 pay up the amount de- 
creed against them, the whole mortgage 
will stand redeemed, but if they-fail to do 
so, the mortgage will be forecloséd against 


them. It would be open to defendant No.3 ' 
toredeem his share only on payment of . 


the aforesaid amount. A period of six 
months will be given to the defendants 
for payment. Lea 

D. ki Order accordingly. 


i” 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1447 of 1931 
March 15, 1934 
KENDALL, J. 

BASDEO SAHAI AND OTHERS— 
` PLAINTIFFS - APPELLANTS 

, versus 

i MAN SINGH AND orsErs— 
DgFENDANTS— RESFONDENTS 

' Landlord and Tenant—Removal of kankar by 
tenant— Legality of—Landlord, if owner of kankar— 
‘Agra Tenancy Act (III of 1928), 

The Agra Tenancy Act does not provide tenants 
with any rights in kankar Removing of kankar is like 
removing of minerals, Consequently, as between 
‘the landlord and tenant, the landlord who is the 
owner of the land is also the owner of the kankar. 
'Bejoy Singh Dudhoria v. Surendra Narayan Singh (1) 
and sali Bhushan v, Joti Prasad Deo Singh (2), 
relied on. 


S. C. A. from the decision of the Additional 
I Y udge, Bulandshahr, dated June 15, 
1931. 

Mr. B. K. Mukerji for Mr. J. B. Banerji, 
for the Appellants. 

Mr. A. P. Pandey for the Respondente. 


Judgment.—This is a plaintiff's appeal 
against a decree and order of the Addi- 
tional . Subordinate Judge of Bulandshahr, 
‘modifying the decision of the trial Court. 
The suit was one brought by a zemin- 
"dar for recovery .of the price of 
kankar which had been dug up from the 
land in the occupancy holding of the 
defendants, second party. The occupancy 
tenants: had the kankar removed bythe 
| first-party of defendants who paid them 
‘Rs. 100 for it. The zemindar claimed to 
own the kankar, and sued both the parties 
and obtained a decrée against both from 
the trial Court, but the lower Appellate 
Court has held apparently on the analogy 
of s. 41, Transfer of Property Act, that as 
the purchasers of the kankar had acted in 
good faith they were under no liability to 
the plaintifis-appellants. The liability that 
‘ has been found by the trial Court is that 
| the plaintiffs are the owners cf the soil, and 
consequently of the kankar, in the sub- 
soil, and that the purchasers having taken 
away the kankar are bound to pay for it 
| to the rightful owner, and it appears to 
, me to be undoubtedly a correct decision on 
, the assumption that the plaintiffs were the 
: owners of the kankar. 

In second appeal it has not been argued 
. for the respondents that the principle 
' underlying s. 41, Transfer of Property Act, 
will apply, whether it is the oé¢cupancy 
tenants and not zemindars who are the 
owners of the kankar and they have a 
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right to remove it whether they make a 
profit by doing so or not. Both the Courts 
have found that the zemindars are the 
owners of the kankar, and. the lower 
Appellate Court has relied on the decision 
in the case of Bejoy Singh Dudhoria v. 
Surendra Narayan Singh (1). That was a 
case where a tenant was the permanent 
lessee of the entire zemindari with all 
rights, but it was held that the lease did 
not authorise such acts as extracting 
minerals or making excavations of the 
soil for brick-making which would cause 
substantial damage to the land. The 
removal of the kankar in the present 
case did not cause substantial damage to 
the land, but it appears to be analogous to 
the extracting of minerals. In the case of 
Sashi Bhushan v. Joti Prasad Singh Deo (2) 
their Lordships of the Privy Council 
remarked: 

“But it was laid down by this tribunal that it must 
be presumed that the mineral rights remained in 
the zemindarin the absence of proof that he had 
parted with them.” 

It has been argued by Mr.. Pandey that 
the occupancy tenants in this case did not 
derive their rights from any lease but 
from the provisions of the Agra Tenancy 
Act, that they are with certain restrictions 
the owners of the soil, that it has not 
been proved that their rights ceased at any 
particular depth from the surface of the 
soil, and it cannot therefore be held that 
the zemindars can claim to be the owners 

‘of the kankar. The Agra Tenancy Act, 
however, does not provide tenants with 
any right in kankar, and it is an exaggera- 
tion to say that occupancy tenants are the 
owners of the land. They havea right of 
occupancy for the purpose of cultivating 
the land, but although Mr. Pandey has 
insisted on the fact that the removal of the 
kankay in the present case was under- 
taken for the purpose of improving the soil, 
tbe fact appears to be that the kankar 
was sold by the occupancy tenants for 
profit and it is a mere accident that the 
result has been an improvement of the 
land for agricultural purposes. It cannot 
be held under these circumstances that the 
removal of the kankar was an agricultural 
- operation or that the tenants were justified 
in removing the kankar for their own 


eos!) 111 Ind. Oas, 345; A I R 1928 P, O. 234; 55 I A 


320; £6 O 1; 48 OL 7 268; 55 M L J 456; (1928) M 
W N 841; 330 WN 7; 28 LW 855; 10 P L T66; 26 
A LJ 1233: 13 R D 30 (P. O.) 

(2) 40 Ind, Oas, 189; A I R1916 P O 191; 441A 
46: 44 0585: IPL W361; 210 W N 377; 15 A LJ 
209; 32 M L J 215; (1917) M W N 226; 250 L J 265 
21 M L T 303; 19 Bom. L R 416; 6 L W 2 (P. 0.). 
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profit merely because they were thereby 
improving the soil. From the decision of 
their Lordships of the Privy Council, which 
I have quoted, it may be gathered that the 
owner of the land is the owner of the 
Minerals under the Jand, and in the absence 
of the evidence to show that property in 
kankar is essentially different from properly 
in minerals, I must hold that the owner of 
the land is the owner of the kankar, and 
that the contesting respondents who have 
removed the kankar without paying the 
rightful owner are liable to the extent 
which the lower Appellate Court has 
found, viz., Rs. 100. 

I therefore allow the appeal with costs, 
and modify the decreas and order of the 
lower Appellate Court by directing that 
the defendants-fisst party, viz, the pur- 
chasers of the kankar shall be made jointly 
liable with the occupancy tenants. Mr. 
Pandey has asked for leave to appeal under 
the Letters Patent, but Ido not think that 
the question of law involved is sufficiently 
important to justify this. Leave is there- 
fore refused. 


D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 533 of 1932 
December 1, 1933 
KENDALL AND RAOHHPAL SINGH, Jd. 
RAM BEHAROSH-— DREENDANT— APPELLANT 
VETSUS 
BISHNATH PRASAD—Puatnrier 
— RESPONDENT 

Easements Act (V of 1882), s. 5—Act, if retrospec- 
tive—U. P. Easements (Extending) Act (VIII of 1891) 
—Licensor—Terms of license to be placed before Court 
—Houses built in cities on landlord's site— Licensee's 
right to transfer—Whether can be presumed, 

The Easements Act is not retrospective in its 
effect and its provisions were extended to U. P. 
of Agra and Oudh by Act VIII of 1891. Neither the 
Easements Act V of 1832, nor the amending Act 
VIII of 1891, can affect the rights which were 
acquired before 1891, 

The words “unless a different intention is ex- 
pressed or necessarily implied" in s. 56, Easements 
Act, are very important, The terms of the license 
must be placed before the Court by the licensor and 
then only it will be ina position to determine as to 
whether or not having regard to them the licensee 
had a right of transfer. 

Jn cases of houses built in cities. on the 
land belonging to landlords there can be no 

resumption that they haveno power of trans 
lf the landlord contends that the tenant had n 
right to transfer the building which he had built 
and which he- was occupying, it is forhim to show 
that under the terms of the license the right of the 
tenant was limited and it was expressly agreed that 
he would be incompetent to make a transfer or it 
was open to him to prove the existence of a custom 
prohibiting the right of transfer. So far as houses 
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built by tenants in villages are concerned, the 
rights between the parties are different, A tenant 
building a kouse ina village site has only aright 
to occupy so long as the tenency lasts or so long as 
he does not abandon the village. But the same 
principle cannot apply to houses built in a city. 
Kallu Shah v Raheem Bakhsh distinguished, 


S. C. A. from the decision of the Second 
Snb-Judge, Cawnpore, dated January 
16, 1932, 

Mr. R. C. Ghatak, for the Appellant. 

Mr, I. B. Ranergi, for the Respondent. 

dudgment—This is a defendant's 
second appeal. The facts which have 
given rise to the litigation between 
the parties are set forth in our order of 
May 2, 1933. We framed an issue 

“Whether Narain Prasad hada right of transfer 


either under a lease or under any other valid agree- 
ment with the landholder.” 
back to the 


Thecase was sent lower 
Appellate Court with directione for a 
finding on thigissue. The learned Judge 
has senthis finding which is that Narain 
Prasad had a right of transferas a 
Jessee of the pict on which the house 
stands. The learned Subordinate Judge 
hasfoun4 that itis proved that the house 
was built over 50 years ago. This finding 
is binding in second appeal. Lachhmi 
Narain and Thakur Din were the two 
sonsof Narain Prasad. Lachhmi Narain 
sold his one-half shareto “Raj Narain 
under a sale deed dated February 15, 
1928, while Thakur Din sold his share to 
the defendant-appellant on July 11,1929. 
The plaintiff, Bishnath Prasad, instituted 
a suit for portion of the one-half share 
which Ram Narain had purchased on the 
allegation that he got that share of Raj 
Narain under a will. Both the Courts 
below have held that the plaintiff hada 
right as legal representative of Raj Narain 
to maintain a suit for partition, 


The only other question in dispute is as 
to whether or no Narain Prasad had a 
right to transfer the house in suit. The 
contention raised by the appellant who, in 
addition lobeing a purchaser of the other 
one-half share, happens to be the legal 
representative of the lessor of Narain 
Prasad is that Narain Prasad was a 
mete licensee and, therefore, under the 
provisions of s. 56, Easements Act, was 


_incempetent to make a transfer. The first 


question for consideration is whether 
the caseis governed by the provisions of 
the Easements Act, which came into 
force on July 1, 1882. The Act is not 
retrospective in its effect and its provisions 
were extended to United Provinces of 


license_is not a license pure and simple, 
but is coupled with a grant of interest 
or right which is assignable. In the case 
of raiyas occupying houses in cities and 
towns, it isto be presumed that they have 
a right of transfer unlike thcse who inhabit 
agricultural areas and so if a licensee 
gues to eject a transferee of such a 


_raiyat, he must also prove the existence or 


terms of the grant under which the house 


in suit was built which make the transfer . 


thereof invalid and entitle him to recover 
possession of the site. Befo:e the case was 


' sent back for a finding on the issue framed 


-by usthe defendant-appellant had made 


-astatement in the Court below saying that 


in cases of houses 
builtin cities on the land belonging to 


that they have no power of transfer. If 
the landlord contends that the tenant had 
no right to transfer the building which 
he had built and which he was occupy- 
ing, it is for him to show that under the 
terms of the license the right of the 
tenant was limited and it was expressly 
agreed that he would be incompetent to 
make a transfer or it was open to him to 
prove the existence of a custom prohibiting 
the right of transfer. So far as houses 

u) 16 Ind. Cas, 353. 
ase 117 Ind, Oas. 365; AI R1929 All, 494; 13 RD 


(5) 34 Ind, Uas. 284; Al R 1924 All, 825; LRS A 
532 Oiv. 


MADRAS HIGH COURT 
Second Oivil Appeal No. 766 of 1930 
September 5, 1934 
MADHAVAN NAIR, J. 
SARASWATI AMMAL— APPELLANT 
VETSUS 
SRINIVASA NANDIAN AND OTHERS 

-  — RESPONDENTS. 

Registration Act (XVI of 1908), s. 17 (i}—Document 
stating that a ‘previous morigage deed is benami— 
Whether requires registration—“Create, declare, or 
extinguish,” meanings of. 

There is a distinction for the purposes of s. 17, 
Registration Act, between documents which contain 
a mere recital of a fact and those which create or 
extinguish titles, 

Where a person in whose favour a hypothecation 
bond had been executed, subsequently executed a 
document addressed to the mortgagor and styled 
as a parthamanam which stated thatthe hy pothees: 


“Inasmuch as no amount is due to me there- 
under and it is benami, I have executed this 
varaithamanam in token of my cancelling the said 
deed and the deed previous thereto when required 
by you and of my, having no right to take any 
action thereunder.” h 
This is written by the plaintiff's pre- 
decessor to the lst defendant, If this 
document is admissible in evidence there 
can beno doubt that the document Ex. B 
is not supported by consideration for the 
document referred to in it as benami is 
Ex. B. The document is’ not registered. 

It is argued by Mr. Krishnaswami 
Iyer that the document purports either to 
extinguish a right or to create aright or 
that it declares a right with reference 
to immovable property worth more than 
Rs. i00 and it therefore requires regis- 
tration. Various cases have been brought 
to my notice in support of the contention. 
The decision in each case must necessarily 
depend upon the construction that the 
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Court has to put upon the respective 


documents, There can be no doubt that 
the meaning of Ex. VI is this. The 
- executant says that Ex. B is benami, 


that no amount is due under it, that he 
has no right to take any action there- 
under and that for these reasons he has 
executed Ex. VI, the document in ques- 
tion “in token of my cancelling the said 
deed and the deed previous there'o when 
required by you.” It is argued that it 
clearly extinguishes the right under Ex. B 
‘and so declares that there is no right in 
favour of the plaintiff under Ex. B. Nv 
doubt it does say that there is no right 
in favour of the plaintiff under Ex. B. 
But the question ia whether under s. 17 
of the Registration Act. it extinguishes 
any right or declares any right as con- 
templated by the section. The relevant 
words of the sectionreferring to documents 
which re uire registration are: 

“which purport or operate “to create, declare, 
assign, limit or extinguish, whether in present or 
in future, any right, title or interest, whether 


vested or contingent of the value of one hundred 
rupses and upwards,” 


In a recent decision of the Privy Council 
in Bageshwari Charan Singh v. Jagarnath 
(1) it is pointed ‘out: that there is a dis- 
tinction between a mere recital of a fact 
and something which in itself creates a 
title or extinguishes title. In this case state- 
ments referring to the consi.leration under 
Ex. B in my opinion, only amount to 
statements of fact that there is no money 
due under Ex. B, It does not extinguish 
any right or declare any right within 
the meaning of the term as explained 
in the aforesaid Privy Council decision. 
Nor does the document create any right 
at all. It simply says thatibe vuratha- 
manam is executed in token of cancelling 
the said deed when required by you, i.e., 
it promises that another document will be 
executed if so required by the person to 
whom the latter is addressed. In my 
opinion, therefore, Ex. VI does not require 
registration and this is the opinion of 
both the learned District Munsif and the 
Subordinate Judge. The firs: 
is therefore overruled. 

The second argument is that Ex. D is 
binding not only upon the executant, the 
lst defendant but also on his brothers 
defendants Nos. 2, 3 and 4. The entire 
evidence in the case his been printed 

(1) 136 Ind. Oas. 793; 62M L 12%, 9 OWN 43; 
ALR 1932 PO 55; 36 O WN2 0: 33510 217; (1932) 
ies) Po eis Pee oe a so Pe 
(1982) MW N00 (PO) ei 8 LA 130; 
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evidence how the document becomes 
binding onthe brothers of the lst defend- 
ant. In fact there is absolutely no evi- 
dence to show that the liability under 
Ex. D is binding on the brothers. On 
this point also I agree with the lower 
Court that the person liable under it is 
only the Ist defendant and not his brothers. 
I acceptthe findings of the lower Courts 
and dismiss the second appeal with costs, 


A. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No, 419 of 1930 
May 3, 1934 
Kison AND BAJPAI, JJ — 
Musammat RUKMINA AND OTHERS 
DEFENDANTS— APPELLANTS 


versus 
MOHIB ALI KHAN AND oTHERS— 
PLAINTIFFS AND DEFENDANTS 
—RsPon DENTS 

Interest—25 per cent. compound interest, if excessive 
—Right of Court to look inte  ctreumstances— 
Contract Act (IX of 1872), s. 16—Creditor in a 
position to dominate the will of the debtor— 
Reduction of contractual rate—Mortgage—12 per 
cent, simple interest, if fair, 

A rate of interest of 25 per cent. compound is 
prima facie an excessive rate of interest in any Dis- 
trict Even if the Usurious Loans Act is not applicable, 
the Court is entitled to look into the circumstances in 
which the money was borrowed in order to deter- 
mine whether the contractual rate of interest should 
be apheld or whether the agreement to pay interest 
at such a high rate was the result of the lender 
being in a position to dominate the will of the 
borrower within the meaning of s. 16, Contract 
Act, and whether he did take advantage of that 
position in order to extort an unconscionable rate 
of interest, 

‘The debtor was advanced in years and infirm: 
he was illiterate, he bad lost all his property, he 
had been turned out- of his house and he was in 
a position of utter helplessness. At first the 
creditor lent him some money for a suit at a 
moderate rate of interest but when the debtor was 
involved in the case und had to borrow more 
money to carry it to a successful termination, he 
began to exact successively harsher terms; 

Held, that the circumstances in which the debtor 
found himself were such that that the creditor was 
in a position to dominate his will,and that it was clear 
that he used that position to exact unconscionable 
terms for the loan and, therefore, the contractual 
rate of interest is liable to reduction by the 
Oourt, 

Prima facie and in the absence of 
special circumstances to tha contrary, the rate of 
12 per cent, per annum simple may be taken as 
a fair, proper and reasonable rate in a mortgage 
transaction Gajraj Singh v, Muhammad Mushtaq ati 
(2), relied on. À : 

F. U. A. from a decision of the Sub- 
Judge, Basti, dated January 2, 1930. 
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Mr. Shiva Prasad Singh, for the Appel- 
lants. 
Mr: Muhammad Ismail, for the Respond- 
ents, ` 
Judgment.—This is a defendants’ 
appeal arising out of a suit to recover 
the sum of Rs. 57,486 on the basis of a 
mortgage. On January 6, 1914, one 
Parmeshar Rai, the predecessor-in-interest 
of the defendants executed a mortgage 
for Rs. 2,699 in favour of Wazir Khan 
and others, the predecessors-in-interest of 
the plaintiff. The prinsipal amount was 
to carry compound interest at the rate of 
25 per cent. per annum with six monthly 
rests. The defendants pleaded inter alia 
that the mortgage ‘had been executed 
under undue influence and that the rate 
of interest was excessive. The trial 
Court decreed the suit. : 
The only point that has been pressed 
by the learned Counsel for the appellants 
in his arguments before us is that the 
rate of interest is unconscionable and is 
open to interference by this Court under 
s. 16, Contract Act. 
The learned Subordinate Judge decreed 
the suit in full holding that the rate of 
interest was not excessive having regard 
to the rate of interest prevalent in the 
District of Basti. We are of opinion that 
a rate of interest of 25 per cent. com- 
pound is prima facie an excessive rate of 
interest in any District. The Usurious 
Loans Act of 1918 does not apply in the 
present case, but we are certainly entitled 
to look into the circumstances in which 
the money was borrowed in order to deter- 
mine whether the contractual rate cf 
interest should be upheld or whether 
the agreement to pay interest at such a 
high rate was the result of the lender 
being in a position to dominate the will 
. of the borrower within the meaning of 
s. 16, Contract Act, and whether he did 
take advantage of that position or order 
“to extort an unconscionable rate of interest. 
Learned Counsel for the appellant has 
referred us to the case of Dhanipal Das 
v. Maneshar Bakhsh Singh (1). The cir- 
cumstances of that case have certain 
points of similarity to the circumstances 
of the present case. 
It is really only necessary to set out 
_the circumstances under which the money 
was borrowed by Parmeshar Rai for it 
to be apparent that the lender was in a 
- 331A 1184014913 ALI 495 
: o§ 01888 Bom. L R 491; 10 O W° N Bani 16 a 
`L J 202;1 ML T 205 (P.O). 
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the will of the 
borrower and thai he used that position 
to obtain the borrower’s agreement to 
pay interest at this high rate. In the 
years 1909 and 1911 Parmeshar Rai made 
a gift of the whole of his property to his 
son-in-law, Rameshar Rai, and Rameshar 
Rai’s brothers and nephews. He retained 
nothing for himself but depended entirely 
on the donees for his maintenance. 
The donees subsequently ill-treated him. 
They beat him and turned him out of his 
house. His only possible remedy under 
these circumstances was to have the deed 
of gift cancelled. He was old and infirm 
and he had no means to bring a suit. In 
these circumstances he approached Wazir 
Khan who agreed to lend him the sum of. 
Rs. 200, at 12 per cent. simple interest. 
This amount was borrowed on June 11, 
1912, and the suit was instituted in that 
year. Wazir Khan was appointed. ‘by 
Parmeshar Rai as his mukhtar-i-am for 
the prosecution, of the suit. On Jan- 
uury 23, 1913, Parmeshar Rai, borrowed a 
further sum of Rs. 200 from Wazir Khan 
again at 12 per cent. per annum simple 
interest. On July 13, 1913, Parmeshar Rai 
executed another bond in favour of Wazir 
Khan for the sum of Rs. 1,800. This 
amount includes the amounts previously 
borrowed by him from Wazir Khan and 
further amounts borrowed from him for the 
purposes of the suit. The sum of Rs. 1,800 
was to carry interest at 24 per cent. per 
annum simple. On January 6, 1914, the 
mortgage bond in suit was executed by 
Parmeshar Rai for the sum of Rs. 2,699. 
This included the amount due on the bond 
of July 16, 1913, and a further sum of 
Rs. 640 taken for the expenses of the 
appeal in his suit. The property mort- 
gaged was the property that: was the sub- 
ject-majter of the suit. It will thus be 
seen that the amounts lent by Wazir Khan 
to ihe appellant from time to time carried 
an increasing rate of interest starting ‘at 
12 per cent. simple interest and ending at 
25 per cent. compound interest with half- 
yearly rests. < : 
These facts which are not disputed are 
sufficient in our opinion to show that 
Parmeshar Rai was compelled by his 
position and circumstances to accept the 
terms that were offered to him. -He 
was advanced in years and infirm : he was 
illiterate, he had jost all his property, he 
had been turned outof his house and he 
was ina position of utter helplessness.. A 
first Wazir Khan lent him some money fo 
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the suit at a moderate rate of interest ; 
but when Parmeshar Rai was involved in 
the case and had to borrow more money to 
carry it to a successful termination, he 
began to exact successively harsher terms. 
It is therefore clear that the circumstances 
in which Parmeshar Rai found himself were 
such that Wazir Khan was in a position 
to dominate his will. Itis also clear that 
he used that position to exact unconscion- 
ble terms for the loan and therefore the 
contractual rate of interest is liable to 
reduction by the Court on the principles 
laid down by their Lordships of the Judi- 
cial Committee. 

It only. remains to be decided what rate 
of interest should be allowed on the mort- 
gage bond. It waslaid down by a Bench 
of this Court, in the case of Gajraj Singh 
v. Muhammad Mushtaq Ali (2), that prima 
facie and in the absence of special circum- 
stances to the contrary, the rate of 12 per 
cent. per annum simple may be taken as 
a fair, proper and reasonable rate in a 
mortgage transaction. It is true that that 
case was decided under the Usurions Loans 
Act of 1918, but it may serve as a guide 
in this case also. It was the rate at which 
Wazir Khan originally lent money for the 
suit. to Parmeshar Rai, before he felt his 
position strong enough to demand the 
higher rates. In our opinion the rate of 12 
per cent.. per annum simple would bea fair 
and proper rate of interest in the present 
case. | , Wan : 

.We accordingly allow the appeal and 
modify the decree of the Court below by 
decreeing the plaintiff's suit for the princi- 


-pal amount claimed with simple interest 
.at 12 per cent. per annum from the date of 


the mortgage till the date fixed for pay- 
ment and future interest at 6 percent. per 


. annum, The parties will receive and pay 


costs.in both Courts in proportion to their 
success and failure. A fresh decree will 


_be prepared under O. XXXIV, r. 4, Oivil 


gee 


Procedure Code, providing six months for 
payment. ; 


N. Decree modified. 


(2) 147 Ind. Oas, 424; A I R 1933 All, 913: 6 
476; (1934) A L J 110; E 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 755 of 1933 
December 13, 1933 
NIAMAaT-ULLAH, J. 

MOHAN SINGH—APPELLANT 
VETSUS 
EMPEROR—Opposire PARTY 
Penal Code (Act XLV of 1880), ss. 386, 498— 
Complaint by husband under s 366 — Conviction 
under s. 498—Jurisdiction to convict under s 498— 
Test in such cases—Criminal Procedure Code (Act V 

of 1898), ss. 199, 4 (hi. 

Where a complaint has been filed by a husband, it 
is a question of construction in each case as to 
whether it amounts to a complaint of an offence under 
s. 498, Penal Oode. Tf a petition contains an 
allegntion of facts which, if proved by evidence, 
would constitute an offence under s. 498, such 
petition is clearly a complaint by the husband of an 
offence under s 498, for which he desires the accused 
named by himto be prosecuted. The fact that there 
are other allegations in the petition which, ‘by 
themselves or in conjunction with those relating to 
an offence under s, 498, constitute a more serious 
offence, such as one under s 366, will not make the 
‘complaint any the Jess a complaint under s. 498, 
Penal Code The essence of the matter in 
such cases is that the husband complains of his wife 
being taken or enticed away from him, the know- 
ledge and intention of the person accused being 
as required by the section. If force or fraud is also 
alleged or ifthe woman iealleged to be below a cer- 
tain age. such additional facts may render the accused 
Hable for prosecution for cther offences in addition 
to an offence under r. 498 or in place of it, If 
such additional facts are not established by evidence 
but the evidence brings home to the accused an 
offence under s 498, the Court cannot refuse to con- 
vict the accused merely on the ground that the 
initial complaint did not mention s 498 or that it 
purported to be in respect of an offence unders 3f6, 
‘The test which may he applied ina case like this 
is whether if the allegation of the use of force or 
fraud, misappropriation of ornaments and of the 
woman’s age be eliminated, the remaining part of the 
complaint fulfils all the requirements of a “com- 
plaint” under s. 498, Penal Code. 

Cr. A. from an order of the Sessions 
Judge, Kumaun, dated June 28, 1933. 

Mr. K. D. Malaviya, for the Appellant. 

The Government Advocate, for 
Orown, 

dudgment.—This is an appeal by one 
Mohan Singh from his conviction and 
sentence of 9 months’ rigorous imprison-- 
ment, under s. 498, Indian Penal Code, and 
a fine of Rs. 60. The appellant is a sepoy 
in an Indian Army and is resident of vil- 
lage Bisaudkote in the District of Almora. 
The case against him was that he and two 
others, Kunwar Singh and An Singh, had 
kidnapped or abducted Musammat Bhawani, 
wife of Gurman Singh of village Bargala, 
about two miles from his own village. The 
offence is said to have been committed on 
the evening of June 16, 1932, during the 
temporary absence of Guman Singh, who 
on return did not find his wife at home and 


the 
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started a search, With the help of a few 
others he searched for his wife and appears 
to have learnt that Kunwar Singh, An 
Singh and Mohan Singh, the present appel- 
lants, hadtaken her away. He and his 
companions proceeded to Haldwani, and 
thence to Bareilly. His party divided it- 
self into several groups, each proceeding in 
a different direction in search of her. Ba- 
chu Singh(P. W. No. 7) and Dalap Singh 
(P. W. No. 8) met a Forest Guard and told 
him of their errand, requesting him to de- 
tain a woman whose description they gave 
and to inform them at a given address. 
About three days after the woman's dis- 
appearance the Forest Guard noticed a man 
and a woman in suspicious circumstances. 
The woman represented herself to be the 
wife of Kishen Singh, said to be the brother 
of Kunwar Singh, and a Constable posted at 
Bojpur. It does not appear that Kunwar 
Gingh also made a misrepresentation as re- 
gards his own identity. The Forest Guard 
gent a telegram to the Station Master of 
Bojpur, where Kishen Singh, the supposed 
husband of Musammat Bhawani, was said 
io be posted. The Station Master replied 
that there was.no Constable of that name. 
Somehow Bachn Singh and Dalap Singh 
came to know of the communications which 
passed between the Forest Guard and the 
Station Master. They proceeded to Goolar- 
boj, where the Forest Guard had detained 
Musammat Bhawani and Kunwar Singh. 
Bachu Singh and Dalap Singh informed 
Guman Singh, who arrived shortly afterwards 
and made a report at the police station 
Haldwanion June 24, 1932 

It was alleged that Musammat Bhawani 
had been abducted or kidnapped, together 
with ornaments worth Rs. 250”, which 
were taken by. Mohan Singh and An Singh. 
The report does not implicate. Kunwar 
Singh, except so far that he accompanied her 
and was caught by the Fores: Guard, The 
womanis described in the report as of 14 
or 15. The offence alleged to have been 
committed by the persons concerned is s. 368, 
Indian Penal Code. Subsequently a 
complaint was lodged by Guman Singh in 
the Court of the Sub-Divisional Magistrate 
of Barramandal, Almora, in which it was 
alleged that Musammat Bhawani had been 
forcibly taken away by the three accused 
persons with the object of making her the 
wife of Mohan Singh. It was also alleged 
that she was kept in the house of Mohan Singh 
for several days before she started towards 
Haldwani in the company of Kunwar Singh 


and An Singh and that Mohan Singh had 
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agreed to join them subsequently at 
Katgodam. It is alleged that Musammat 
Bhawani was not a free agent inthe 
earlier stages of this episode, but sub- 
sequently acquiesced in the suggestion 
of the accused to remain withthem. After 
the usual enquiry the Magistrate committed 
the accused to the Court of Session. The only- 
reason which apparently induced the Magis- 
trate to take that course, was that, according 
to Musammat Bhawani, she had been forcibly 
dragged from her husband's village. Her 
age was clearly about 20 years. The offence 
under s. 356 could have been committed 
only if the woman was removed.from her 
The 
learned Sessions Judge convicted: all the 
three accused before him of an offence under 
s. 49s, Indian Penal Code. Kunwar Singh 
and An Singh separately appealed from 
jail. Their appeal was ‘dismissed by a 
learned Judge of this Court. The present 
appeal isby Mohan Singh and has been 
argued at length by his learned Advocate. 
His case differs from the case of the other 
two in that there was evidence against 
Kunwar Singh and An Singh establish- 
ing that they had enticed: away Musa nmat 
Bhawani from her husband's village, apart 
from the testimony of Musammat Bhawani 
herself. As against Mohan Singh the case 
practically rests: on the evidence of 
Musammat Bhawani, and if there is .reason 
for disbelieving her evidence in its ehtirety, 
the conviction of the appellant cannot 
stand. 

Before entering into the merits of the case 
I have to take notice of a question of law 
argued by the learned Advocate for the 
appellant, which, if decided in favour of 
the appellant, will not require consideration 
of the evidence bearing on his guilt or inno- ' 
cence. Itwas argued before me that the: 
complaint of Guman Singh was one disclos- 
ing: an offence under s. 366,. Indian Penal 
Code, and that the learned Sessions Judge | 
had no jurisdiction to convict the accused | 
ef an offence under s. 493, Indian Penal 
Code, in view of the mandatory provisions 
of s. 199, Criminal Procedure Code, ‘which 
provides that no Court shall take cognizance 
of an offence under s. 497 ors, 493, Indian 
Penal Code, except on a complaint made 
by the husband of the woman, or in his 
absence, by some peran who has care on 
his behalf at the time when the offence is 
committed. It was urged that where the 
husband complained of an offeace under 
s. 366, Indian Penal Code, and the Magis- 
trate or the Judge found that the evidence 
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did not warrant a conviction under thst 
section, he is not justified in assuming that 
the complainant alternatively charged the 
accused of an offence under s. 498, and in 
convicting him of that offence. Reliance is 
placed on Bangaru Asari v. Emperor (1), in 
which an accused person had been charged 
with an offence under s. 366, Indian Penal 


Code, and the charge was subsequently 


amended to one under s. 493, Indian Penal 
Code, of which the accused was convicted. 
The High Court of Madras set aside the 
conviction on the ground that, in the absence 
of a complaint by the husband of an offence 
under s. 498, the conviction was not main- 
tainable. The husband had made a com- 
plaint, and it is argued that the case is clear 
authority for the proposition contended for 
in the present case. In my opinion it is 
easily distinguishable. The judgment: is 
brief, but in the facts of the case given by 
the editor it is noted that: 

“a complaint had been preferred by the woman's 
husband, in general terms, in which he stated that 
his wife had been missed, that he searched for and 
found her in the backyard of the accused who subseq- 
uently brought the girl out and locked himself in his 
house, Thecomplaint concluded by stating that the 
woman had informed the complainant that the accused 
hed carried her into his house and gagged her mouth 
and confined her in a room and threatenedto stab her 
if she cried out.” : 

It should be observed that no allegation 
of facts which, if true, constituted an offence 
under s. 498, Criminal Procedure Code, was 
made inthe complaint in that case. In 
order to constitute an offence under s. 493, 
Indian Penal Code, it is necessary to esta- 
blish that the accused took or induced 
away a married woman, whom he knew cr 
had reason to believe to be the wife of an- 
other person, from that man or from any 
person having the care of her on his behalf 
with intent that she may have illicit inter- 
course with any person. There was no 


. suggestion of any of these facts inthe com- 


plaint filed in that case. Where a complaint 
Las been filed by a husband, it is a question 
of construction in each case as to whether it 
amounts to a complaint of an offence under 
8, 498, Indian Penal Code. Ifa petition con- 
tains an allegation of facts which, if proved 
by evidence, would constitute an offence 
unders. 496, such petition is clearly a 
complaint by the husband of an offence 
under s. 498, for which he desires the 
accused named by him to be prosecuted. 
The fact that there are other allegations in 
the petition which, by themselves or in 


, conjunction. with those relating to an offence 


under’ s. 493, constitute a more serious 
(1) 27 M. 61, 
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offence such as one under s. 366, will not 
make the complaint any the less a com- 
plaint under s. 498, Indian Penal Code. 
The essence of the matter in such cases is 
that the husband complains of his wife be- 
ing takenor enticed away from him, the 
knowledge and intention of the person ac- 
cused being as required by the section. If 
force or fraud is also alleged, or if the 
woman is alleged to be below a certain age, 
such additional facts may render the 
accused liable for prosecution for other 
offences in addition to an offence under 
s. 498 or in place of it. If such additional 
facts are not established by evidence but 
the evidence brings hometo the accused an 
offence under s. 498, the Court cannot refuse 
to convict the accused merely on the ground 
that the initial complaint did not mention 
8.498 orthat it purported to be in respect 
of an offence under s. 366. 

The complaint in the case before me clear- 
ly alleges that Musammat Bhawani is the 
lawfully married wife of the complainant 
Guman Singh, that shehad been taken or 
enticed away by the persons named in the 
complaint who, in carrying out their object, 
used force or fraud. The accused were also 
said to have misappropriated certain orna- 
ments belonging to her. The age of the 
woman is stated to “be about 14. Any 
adulterous intention on the part of the 
accused is not expressly alleged but the 
implication arising from the wholetrend of 
the complaint is clear enough. The test 
which may be applied in acase like this is 
whether if the allegation of the use of 
force or fraud, misappropriation of orna- 
ments, and of the woman's age be eliminat- 
ed, the remaining part of the complaint 
fulfils all the requirements of a “complaint” 
under s. 498, Indian Penal Code. In this 
case such remaining facts do fulfil those 
requirements. In this view, I hold that the 
learned Sessions Judge was justified in 
treating the case as one disclosing an 
offence unders. 493, Indian Penal Code. 

Asregards the merits of the case, 
Musammat Bhawani has made conflicting 
statements as regards the circumstances, 
in which she left her husband's protection. 
(His Lordship then discussed the case on 
merits and concluded). Takingall the cir- 
cumstancesof the case, I do not think 
that the evidence of Musammat Bhawani 
can be implicitly accepted. It is not safe 
toconvics the appellant on her evidence 
which receives no material corroboration 
from independent sources. The utmsav' 
that can besaid is that there is a strong 
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suspicion of the appellant's complicity in the 
elopement of Musammat Bhawani from her 
husband’s house. In this view the appeal 
is accepted. The conviction and sentence 
passed by the learned Sessions Judge are 


set aside. The appellant shall be forth- 
with released. The fine, if paid, shall be 
refunded. 

N. Appeal allowed. 


PRIVY COUNCIL 
Appeal from the Bombay High Court - 
November 27, 1934 
LORD ALNESS, LOBD ATsIN AND SIR SHADI 


Lau 
Seth PRATAPSING MOHOLALBHAT 
AND ANOTHER — APPELLANTS 
versus 
KESHAVLAL HARILAL SETALWAD 
AND ANOTHER — RESPONDENTS aati 
-antee—Surety—Discharge of sureties ~ Prince= 
io laan relating to discharge— Coniract altered 
soithout consent of surety—Surety, if discharged— 
Application of the principle—Extent of—Contract 
Act LX of 1872), ss. 133, }28—S. 133, whether alters 
primary laws of contract of guarantee — Quaere 
s. 133, if relates only to continuing guarantees— Re- 
gistration Act (XVI of 1908), ss. 17 (b), 49—Document 
creating charge on immovables— Necessity of registra- 
tion-Secondary evidence of agreement contained 
in document Admissibility —Evidence Act (I of 1872), 


s.91.- i 
The prin 
sureties is th 


ciple of the law on the discharge of 
at the surety, likeany other contracting 
party, cannot be held bound to something for which 
hehas not contracted. Ifthe original parties have 
expressly agreed lo vary the terms of the original 
contract, nofurther question arises. The original 
contract has gone, and unless the surety has aesented 
to the new terms, there is nothing to which he can 
be bound, for the final obligation of the principal 
debtor will be something different from the obligation 
which the surety guaranteed. Presumably he’ is 
discharged forthwith on the contract being altered 
without his consent for the parties have made it 
imposible for the guaranteed performance to take 


lace. 


Without any agreement between the creditor and 


to vury the contract, the fact that the 

a pa ore band permitted something to be 
done which made the original performance impossible 
discharges the other sureties whose consent have not 
been obtained. ee v Broun (l)and Smith v. 

d 2, applied, i er 

Wa application of this principle y 
depend upon 2 correct analysis of the onta. in 
fact made, Guarantees frequently relate to obliga- 
tions without special reference to any specific contract 
between the creditor and the principal debtor In 
such a case the doctrine referred to would havea 
very limited operation. But where the contract 
patween the creditor and the principal debtor is the 
ety bond and has been shown tothe 


is of the sur y £ 
papar before the bond is esêcutêd and is referred to 
the 


in the body of the 


fully. 
ga ion 133, Contract 


= plter the primary law of the 


must always 


document, principle will 


Act, cannot operate to 
contract of guarantee 


PRATAPSING MOHOLALBHAI V. KESHAVLAL HARILAL 


153 10 


that the promisee must show performance before he 
can hold the promisor to his promise. It can 
hardly be contended that in India, ifa surely 
guaranteed repayment of an advance io be made to 
the principal debtor on a specific contract that the 
advance wasto be applied towards the purchase of 
real estate, the creditor could, whether he and the 
debtor rescinded the specific contract or not, recover 
from the surety on the advance ofa sum made 
to financespeculations in shares. And while b 
s, 128 the liability of the surety is co-extensive wit. 
that ofthe principal debtor, it only extends to this 
liability on the contract guaranteed and not on some- 
thing different. 

Where the guaranteed transaction was an advance 
of Rs, 1,25,900 on security of four properties, but the 
transaction carried out was an advance of Rs. J,00,000 
on security of three properties : 

Held, that the sureties could not be held liable in 


` respect of this performance, which was not what they 


contracted to gnarantee. 

Quaere ~ Whether s 133, Contract Act relates only 
to continuing guarantees or is intended to affect a_ 
guarantee of one obligation, and if so, what it means? 

Where a document createsa charge upoo immovables 
it comes directly within the terms of s, 17 (b:, 
Registration Act. requires registration and is not 
admissible in evidence, Secondary evidence of the 
agreement.contained inthe document by producing 
entries in a journal or by tendering any other evi- 
dence, cannot be given as this would bein violation 
of s 91, Evidence Act. Nor can the document be used 
for the express and direct purpeseof showing that a 
certain property was in fact released under the 
varied mortgage constituted by the documentin 
question. 

Mr. M. A. Jinnah, for the Appellant. 

Messrs. W. H. Upjohn, K. C. and J. M. 


Parikh, for the Respondents, 


Lord Atkin.— This is an appeal from a 
judgment of the High Court at Bombay 
reversing the judgment of the Subordinate 
Judge at Abmedabad who had given judg- 
ment for the plaintiffs. The suit was 
brought on a surety bond given by the 
defendants guaranteeing a loan on mort- 
gage, which the plaintiffs had lent to one 
Desai Kiishnalal Narsinhlal whose wife 
was a sister of the respondents. The de- 
fence was that the sureties had been 
released by the subsequent dealings bet- 
ween the creditors and the principal debtor. 
It appears that before the mortgage in 
question was executed, the principal debtor, 
a Pleader in Ahmedabad, had given mort- 
gages over four different parts of his im- 
movable property to various creditors to 
secure loans which were then outstanding. 
The transaction with the creditors, who 
appear to be administrators of a charitable 
fund, was inthe nature of a consolidation 
mortgage whereby Krishnalal was to bor- 
row Rs. 1,25,C00 which was to be applied 
in redeeming the four properties, the 
lenders to have a mortgage over the four 
properties. The mortgage deed, which ig 
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in Gujrati, is dated October 17, 1921. It 
is headed ‘Deed of mortgage with posses- 
sion for Rs. 1,25,0U0 in respect of the pro- 
perty situate in North Dascroi.” After 
stating the parties it proceeds: I (the 
mortgagor) give this in writing as fol- 
low; :— . 

“To wit :—I have taken (borrowed; Rs. 1,25,000 in 
words nne laz and twenty-five thousand in full, in 
cash, of the Pombay currency, on personal security. 
Taoterest on the same is toaccrue due at the rate of 
nine par cent. per annum—in all Rs. 11,250, in 
words eleven thousand two hundred and fifty rupees 
are to accrue due (thereon) for interest every year. 
Iam to pay every year the said interest including 
(interest for) an intercalary month. In security for 
the moneys of this deed and the interest thereon 
(I mortgage the following property:—) Houses and 
Bungalow and land belonging to me by right of 
exclusive ownership and being in my possession, 
which are situate within the sim (limits) of the 
Oity of Ahmedabad and Madalpar or Chhadavad and 
Vadaj in Taluka and sub-district North Dascroi, 
District Ahmedabad The particulars thereof are as 
under.” . 


The document then proceeds to set out 
four properties :—- 

No. 1- Mortgaged to Jayantilal Motilal 
Co. for Rs. 30,000. . 

No. 2- Mortgaged to Jayantilal Motilal 
Co. for Rs. 25,090. 

No. 3. Mortgaged to B. Maganbhai for 
Rs. 39,000. : 

No. 4. Mortgaged to Seth Jiwanlal 
Chunilal for Rs. 16,500. 

It then continues: “As tothe property 
thus described I have by this 
writing given the same to you in mortgage 
with possession for the moneys of this deed 
and the interest thereon and have made 
over that same into your possession.” 
After providing that the income after 
meeting expenses for repairs, ete., is to be 
applied to keeping down the interest and 
as to any balance to be credited to prin- 
cipal ib sets out terms as to insurance and 
repairs: “You have advanced the moneys 
of this deed to me for the period of a year. 
I am to pay the said moneys and the 
interest immediately after the expiry of 
the said period whenever you make a 
demand for the -same.” Then, after again 
setting out the particulars of the existing 
mortgages over the four properties the 
deed concludes :— 

“On the security of .the aforesaid property 
Rs. 1,061,500 and the interest thereon are payable by me 
to the above-mentioned persons. Therefore in order 
to enable you to pay off the said debt the amount of 
this deed (namely) Rs. 1,25,0C0 has been kept by 
me as Anamt (in deposit) with you, Therefore I 
am toget the said debt paid to them by you, to get the 
full satisfaction entered on the mortgage bonds 
relating to the seid property and to obtain releases 
(reconveyances) according to law in respeét of the 
said mortgage bonds and to hand over the same to 
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you, Likewise I am to deliver to you the documents 
delivered by ms to them as well asthe documents 
that may be with me. And as to the surplus amount 
that may remain over, you are to hand over the 
same in cash tome. In this way Rs, 1,25,500 are 
tobe made up and taken in full. And as regards 
the mortgage encumbrances that there are at present 
on the said property ; on the same being discharg- 
ed with the moneys taken from you, the whole of 
the property mentioned in this deed will be deemed 
to be as in first mortgage for your amount, I have 
not in any manner given this property to any other 
person except as stated above, by a writing, nor is 
the same subject to any claim or share on the part 
of any one nor is the same subject to a charge for 
moneys due.” 

The surety bound was dated on October 
24, 1921, the parties being the mortgagees 
to the deed above described and the two 
sureties. The material partis as follows:— 

“Desai Krishnalal Narsinhlal residing near Sevka’s 
Wadi in Khadia, Ahmedabad, borrowed from you 
Rs. 3,25,080 in words Rupees one lakh twenty-five 
thousand in full in cash of Bombay currency at 
interest at the rate of Rupees nine per cent. per 
annum. In security of the said amount he has 
passed a deed of inortgage with possession of his 
property. That being so, should the said Desai 
Krishnalal Narsilal fail to pay the whole of the 
amount mentioned in the said deed with interest 
or should the same be not recovered from his pro- 
perty, then as to whatever amount may be found 
claimable by you with interest under the said deed 
we, our guardians, heirs and assignees jointly and 
severally are to pay the whole ofthe same Should 
we fail to do so, you may recover the same from 
the person and property of ourselves and our 
guardians, heirs and assignees in such way as you 


The deed of mortgage there mentioned 
had, in fact, been shown to the sureties 
before they executed the bond. 

The exact legal effect of the document 
of October 17, immediately after execu- 
tion is perhaps not very clear. It pur- 
ports to be a deed of mortgage with posses- 
sion, but atthe time some of the properties 
at any rate were in the possession of the 
then martgagees. The new mortgagees are 
to open an account of Rs. 1,25,000 in favour 
of the debtor. Interest is to run on this 
amount from the dateof the account being 
opened. The debtor undertakes to operate 
on the account to redeem the four pro- 
perties by paying the mortgage moneys 
mentioned wilh, of course, interest and 
expenses. As each property is redeemed, 
the appellants become mortgagees with 
possession of it in respect of the whole 
advance of Rs, 1,25,000 and interest. Mean- 
time the appellants have a mortgage over 
the whole properties (7. e., ‘until redemption 
of each, a second mortgage) for the whole 
sum and the-interest. On November 29, 
1921, the debtor redeemed properties No. 
1 and No. 2 for Rs. 60,000, which were 
duly debited to his account. On March 
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7, 1922, he redeemed property No. 3 for 
Rs. 34,000, which was also debited to his 
account. As to the fourth property it was 
never redeemed, and the agreement of the 
October 17, in respect of it was never 
carried out, The respondents sought to put 
in evidence a document dated May 14, 
1922, which, as they alleged, varied the 
mortgage deed. It was objected to as a 
document requiring registration under sec- 
tion 17 (b) of the Registration Act, and 
therefore inadmissible under section 49 of 
the same Act. The Trial Judge rejected 
it on this ground. Mr. Justice Nanavati, 
however, admitted it on the ground that it 
was not within s. 17 (b), and secondly that 
it wasin any case being usei for a collateral 


purpose. The document is in the followiag 
words: — 
“To Messrs. Harilal Jethabhai and Sha Ohunilal 


Bhagubhai, managing representatives of the firm of 
Seth Anandji Kalyanji, both residing at Ahmedabad. 


Written by Desai Krishnalal Narsinhlal residing at. 


Sevka’s Wadiin Khadis, Ahmedabad. To wit:—On 
October 17, 1921, I passed in your favour a deed of mor- 
tgage with possession for Rs. },25,000 in words one lac 
and twenty-five thousand and got it registered on the 
same day. In psra, 4 of the aforesaid document 
there has been mentioned apiece of land admeasur- 
ing 1 acre and 3 Gunthas out of 4 acres and 22 
Gunthas, bearing Old Survey No. 578 and Revision 
Survey No. 562 in the outskirta of Mouza Vadaj, 
a village in Taluka North Daskroi; and the said 
land was purchased in the name of Thaker Sham- 
phuprasad Ohimanlal on my bebalf and with my 
moneys. Having borrowed Rs. 16,500 in words 
Bixteen thousand and five hundred, I have given 
the same to Seth Jivanlal: Ohunilal in mortgage 
with possession. The said land is still in the 
possession of the said Seth Jivanlal Chunilal; and now 
it has been settled that I should sell the said land 
to the mortgagee Seth Jivanlal Ohunilal for the 
mortgage ‘amount and the amount of interest thereon. 
That being so,I am not to take from you and 
you are not to pay me such amount as would be 
covered by the said land. That is to say, I have 
received under the said deed. of mortgage with 
possession Ra. 94,125 in words ninety-four thousand 
one hundred and twenty-five which I got paid by 
you to different mortgagees and as to Ks. 5,875 in 
words Rupees five thousand eight hundred and 
seventy-five being the balance which I was to take 
under the deed of mortgage with possession of the 
said date, 1 have this day got the same paid by 
you in cash in Bombay currency to Mr. Kunjlal 
Tolaram. Thus I have received Rs. 1,00,000 in 
words Rupees one lakh under the deed of mortgage 
of the aforesaid date against the properties men- 
tioned in paras. 1, 2 and 3 and excepting the land 
in the outskirts of Vadaj mentioned in para. 4 out of 
the properties mentioned in the whole document of the 
aforesaid date. And the deed of mortgage with posses- 
sion of the aforesaid date is to be considered as the 
deed of mortgage with possession of properties 
mentioned in paras. 1,2 and 3 for that much amount 
with interest accruing due thereon. Ahmedabad. 
May 14, 1922. My own handwriting. - 


It is signed by Krishnalal. The docu- 
ment was stamped as a receipt, but it is 
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more than a receipt and appears in terms 
to be a writlen agreement to vary the terms 
of the mortgage of the October 17, 1921. 
The last sentence of the document seems 
to make this evident. Mr. Justice Nana- 
vati, Feonsidering that the document of 
October 17, 1921, was only an agreement 
to give a mortgage, and did not itself 
create any charge over land, saw no reason 
why such an agreement should not be 
varied by an unregistered agreement. In 
this view it would appear that the earlier 
document itself need not have been register- 
ed. But, in their Lordships’ opinion, the 
earlier document created a charge upon 
immovables, while the later document 
released the charge upon the property 
Nos. 4. It came, therefore, directly within the > 
terms of section 17 (b), required registration 
and was not admissible in evidence. If 
this be so, it would not be open to the 
respondents to give secondary evidence of 
the agreement contained in the’ document 
of May 14, by producing the entry in 
the plaintiffs’ journal, which was admitted 
by Mr. Justice Nanavati, or by tendering 
any other evidence. This would be in 
violation of s. 91 of the Indian Evidence Act. 
Nor, in their Lordships’ opinion, if the docu- | 
ment be inadmissible as between the parties, 
can it be said to be used inthe present 
suitfor a collateral purpose. It is sought 
to be used for the express and direct purpose 
of showing that property No.4 was in fact — 
released under the varied mortgage con- 
stituted by the document in question. 
The decisions as to collateral use of un- 
registered documents are, therefore, irrele- 
vant, and are not under consideration in 
this judgment. It follows from what has 
been said that the Trial Judge was right: 
in rejecting the evidence proffered by the 
defendants that the mortgage of October 
17 had been varied by the agreement of 
May 14. 
But the defendants say that the matter . 
doesnot rest there. Though they failed 
to prove the specific agreement to vary 
the original contract they did succeed 
in showing according to this contention 
that the original contract was not in fact 
performed. As to this the facts are not 
really in dispute. What happened as to 
the property No. 4 was that Krishnalal 
sold it to the then mortgagee fora sum 
which is not stated. That this was done 
with the assent of the plaintiffs is clear 
Krishnalal, of course put.it out of his 
power to redeem the mortgage No. 4: no 
part of‘the advance of Rs, 1,25,000 could 


i as we were not to pay thereafter.” 


1935 . 


be used for the purpose of redemplion and 
the plaintiffs recognised the position and 
appreciated that they had no further claim 
on the property. As one of the plaintiffs 
said in evidence, “Wehad no right to the 
security of vaday land [No. 4] pagan 

o 
properties the 


redecm the first three 


| plaintiffs had advanced Rs. 94,000. 





: Krisbnalal. 
; to have advanced no more than Rs. 1,00,000 


To redeem the fourth property would 
have :equiréd Rs. 16,500 with such interest 
us might be due. Any balance from the 
Rs, 1,25,000 would have been paid to 
In fact the plaintiffs appear 


paying to Krishnalal a sum of Re. 5,875 
which with Rs. 125 costs and the 
Rs. 94,000, -made up the round sum men- 
tioned. And forthis sum only with interest 
is his claim against the sureties based. 
It appears, therefore that whereas the 
guaranteed transaction was an advance 
of Rs. 1,25,0C0 on “security of four pro- 
perties, the: transaction carried out was an 
advance of Rs. 1,00,000 on security of three 
properties. . 

In their Lordships’ opinion the sure- 
ties cannot'be held liable inrespect of 
this performance which was not what they 
contiacted to guarantee. 

It appears to their Lordships that the 
law on the discharge of* sureties has been 
semevhat obscured by the emphasis laid 
intke cases on an agreement between the 
palies to vary the terms of the original 
agreement. The principle is that the 


; surety like ‘any other contracting party, 


cannot be held bound to something for 
which he has not contracted. Ifthe original 
parties have expressly agreed to vary the 
terms of the original contract no further 
question arises. The original contract has 
gcne, and unless the surety has assented 
to the new terms, there is nothing to 
which he can be bound, for the tinal 
obligation ofthe principal debtor will be 
something different from the obligation 


; which the surety guaranteed. Presumably 


he is discharged forthwith on the contract 
heing altered withouthis consent, for the 
parties have made it impossible for the 
guaranteed performance to take place. 
In the vast majority of cases a different 
performance of the original contract is due 
toan express variation ofthe terms be- 
tween the parties and it is natural that 
the reported cases should mainly deal with 
this situation. Butitisimportant that the 
underlying principle should not be chscur- 
ed. A good illustration, of the essential 
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ruleis afforded by the case of Blest v. Brown 
(1). In that case the surety had guaranteed 
the payments by a baker to the flour mer- 
chant for flour lo be delivered to the 
baker for the purpose of baking bread 
that he supplied for army requirements. 
The flour was to be of specified quality. 
The merchant delivered flour which was 
not of the contract description. The surety 
commenced a suit in Chancery to have it 
declared that the surety bond was void in 
equity by reason of misrepresentations 
and “by reason of the conduct of the 
parties.” After dealing with the case 
based upon misrepresentation the Lord 
Chancellor, Lord Westbury, proceeded as 
follows: — 

“It must always be recollected in what manner 
a surety isbound. You bind him to the letter of 
his engagement. Beyond the proper interpre- 
tation of that engagement you have no hold upon 
him. He receives no benefit and no consideration. 
bound, therefore, merely accordingly to 
the proper meaning and effect of the written engage- 
ment thathe has entered into. If that written 
engagement is altered ina single line, no matter 
whether it be altered for his benefit no matter 
whether the alteration be innocently made he has 
a right, to say: ‘The contract is no longer that 
for which I engaged to be surety you have put an 
end to the contract that I guaranteed, and my 
obligation, therefore, is atan end. Now I construe 
this engagement to bean engagement to be answer- 
able for flour applied in conformity with the 
requisitions ofthis contract. Then I ask de facto 
wasany flour supplied to Millar in conformity with 
the requisitions of the contract. The answer of the 
defendants themevlves is an admission that none 
such was supplied. The conclusion is plain, therefore 
that no legal obligation so far asthe surety is con- 
cerned arises upon whathas been done under 
this contract so construed as Lhold it ought to be 
construed and as involving the representation that 
I havestated.”., 

A similar application of the principle 
may befound in Smith v. Wood (2). There 
a number of persons as co-sureties had 
deposited their title deeds with the creditor 
to secure a debt of the principal debtor. 
The creditor allowed one of them to create 
a prior charge in favour of a third person. 
It was held that though the creditor had 
not released his charge, zet he had permit- 
ted a prior charge to be created which 
interfered with the rights of the other 
co-sureties to have the securities marshalled 
and that performance being altered in this 
way they were all discharged. It is unneces- 
sary to consider whether the case might not 
have been treated as one where a security 
was sacrificed in which case. the sureties 


{1) (1862) 4 DeG F & J 367 at p 376; 8 Jur. (ng) 

602;6L T 620; 10 W k 569, 
Š =. (1929) 1 Œh. 14; 98 L J Oh. 59; 139 L T 250; 72 
17. Se 
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migbt only have been discharged to the 
extent of the security lost. Its value for 
ihe present purpose is that without any 
egreement between the creditor and the 
surely to vary the contract, the fact that 
the creditor stood by and permitted some- 
thing to be done which made the origi- 
nal performance impossible discharged 
the other sureties whose consent had not 
heen obtained. In their Lordships’ opinion, 
therefore, the sureties are being sued in 
respect of an obligation which they did 
not contract to make good, and are entitled 
to succeed. 

Jt is, perhaps, desirable to add that 
the application of this principle must 
always depend upon a correct analysis of 
the contract in fact made. Gnarantees 
frequently relate to obligations without 
special reference to any specific contract 
between the creditor and the principal 
debtor. In such a case the doctrine 
referred to would have a very limited 
operation. In the present case, as in 
many others, the contract between the 
creditor and the principal debtor was the 
basis of the surety bond. It was shown 
to the sureties before the bond was execut- 
ed and is referred to in the body of the 
document. 

Having arrived at this conclusion, it 
becomes unnecessary to consider the effect 
of s. 133 of the Indian Contract Act. 
Whether that much discussed section re- 
lates only to continuing guarantees or is 
intended to affect a guarantee of one 
obligation, and if so, what it means, it is 
unnecessary to determine. In any view of 
the section it cannot, in their Lordships’ 
opinion, operate to alter the primary law 
of the contract of guarantee that the pro- 
misee must show’ performance before 
he can hold the promisor to his pro- 
mise. It could hardly be contended that 
in India, if a surety guaranteed repay- 
ment of an advance to be made to the 
principal debtor on a specific contract that 
the advance wasto be applied towards the 
purchase of real estate, the creditor could, 
whether he and the debtor rescinded the 
_ specific contract or not, recover from the 
surety on the advance of a sum made to 
finance speculations in shares. And while 
by s. 128 the liability of the surety is 
-go-extensive with that of the principal 
debtor, it only extends to this Jiability'on 
the contract guaranteed and not on some- 
thing different. ' 

For the above reasons, which. appear to 
be in substance the foundation of the 
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judgment of Baker, J. in. the High Court, 
their Lordships are of opinion that this 
appeal should be dismissed, and they will 
humbly advise His Majesty accordingly. 
The appellants must pay the costs of this . 
appeal, Sae | ` 

N. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Hy. S. L. Polak &Co. ; me 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. 


ALLAHABAD HIGH COURT . 
First Civil Appeal No. 124o0f 1934 
November 15, 1934 

; BENNET, J. 
BALWANT AND ANOTHER— DEFENDANTS 
—ÅPPELLANTS : 


Versus 
PARSHADI LAL AND OTABRS—PLAINTIFFS 
—RESPONDENTS í : 

Civil Procedure Code (Act V of 1908), s. 91—Sanc- 
tion of Advocate-General, when required—Case of 
encroachment on a private easement—Sanction, if 
necessary. 

Section 91, Civil Procedure Code, deals with the 
case of a public nuisance for whichit is necessary 
that the sanction of the Advocate-General should be 
obtained. Where the case is clearly not one of a 
public nuisance but one of an encroachment on a 
private easement, sanction under 5.91 is not neces- 


sary. - š 
F. C. A. from an order of the Subordinate 
Judge, Meerut, dated April 7, 1934. . 
Mesers. N. P. Asthana and B. N. Sahai, 
for the Appellants. ; oo 


Judgment.—This a first appeal from 
order by defendants. The plaintiffs 
brought a suit alleging in their plaint 
that they are owners of abadi plots Nos. 32, 
25-2 and 48 to 52 in a certain village and 
that they had a right of way by prescrip- 
tive easement over plots Nos. 15 and 63 of 
the said village, that the defendants had 
constructed a wall on plot No. 15 and had 
begun to tie their cattle on plot No. 63 
and that owing to these wrongful acts the 
plaintiffs were inconvenienced in going by 
the right of way over those plots. The 
defence was . that there was a public 
thoroughfare through the plots Nos. 63 and 
15 and that the defendants had built a 
wall in plot No. 1: but that this did not 
block the public thoroughfare and that the 
defendants were owners of plot No. 15. 
They denied that they had tied their 
cattle in plot No. 63. The Munsif dis- 
missed the suit on the ground that the 
suit was barred bys. 91, Civil Procedure 
Ocde, deciding only this preliminary 


The lower Court. finds that the 
, Statement of defendant No. 2 shows that 
the wall does not block the way of the 


point. 


public and their cattle and that none of-- 


the village people except the plaintiffs have 
any complaint. Further that the plaintiff's 
‘evidence shows that the obstruction has 
affected the rights of way of the plaintiffs. 
Then lower Appellate Court considers. that 
.under the circumstances the plaintiffs’ 
. Suit cannot be ‘barred by s. 91, Civil 
| Procedure Code. : The tinding of the lower 
' Appellate ` Court is “that there was no 
- evidence to show that the people of other 
| villages had been using this way in ques- 
fee Learned Counsel did not show ma 
that--this finding is one which should be 
f set-aside by this Court in first appeal 
from order. The map indicates that the 
numbersin question said to belong to the 
| plaintifis are in the village site "and the 
map supported the contention of the 
plaintiffs that the exit from their premises 
1 is over the plot No. 15 in question: The 
finding of fac! of the lower Appellate 
Court that this isnot a case of a, public 
right of way but of a private right of 
easement over certain plots in a finding 
which has not been shown to be incorrect. 
Under these circumstances s. 91, Civil 
''Précedure Code, ‘cannot, bar the case. 
"That section deals with the case of a public 
‘nuigance for” which it is necessary that 
‘the sanction“ of ‘the: Advocate-General 
| “should be: ‘obtained. ‘The © present case is 
Clearly. not one of ‘a’ public nuisance but 
one of” an encroachment of’ a private 
‘éasement. Under these - circumstances, I 
“dismiss this First Appeal. from’ Order under 
“0. Aa rl.’ 
+ Appeal dismissed. 
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Appeal from the Patna High Court — 
u _. November 27, 1934 - 
STOND BLANESBURGH, LORD THANKERTON, 
; SIR LANOHLOT SANDERSON. 
be, Rabu RAM NARAIN CHAUDHRY 
ERE AND. OTHERS— APPELLANTS. 
ene ©, Versus 
hra lisammat PAN KUER AND OTHERS, 
< _~-RgSPONDENTS | 
| Hindu, ` Law — Partition — Reunion — Who can 
l e unite -Harties to reunión, if should have been 
'` parties to original partition—Mitakshara—Text on 
'réuhion— Express. mention,of the father,, brother 
< and. paternal.. uncle—Whether restrictive or illus- 
, trative—Deed—Ektarnama—Construction—Terms : of 
devolution of properties. > ` 
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Under the Mitakshara School of Hindu Law 
reunion cannot take place with any person indiffer- 
ently but with a father, a brother or a paternal 
uncle, as “he who being once separated dwells 
again through affection with his father, brother 
or paternal uncle is termed reunited with him,” 
The express mention in the text of the father, 
brother and paternal uncle is restrictive. Basanta 
Kumar;Singhav Jogendra Nath Singha (1), applied. 

The text of the Mitakshara is clear and un- 
ambiguous and excludes recourse to other author- 
ities, 

The parties to the reunion must have been 
parties to the original partition and when the 
text of the Mitakshara, Chap. 11, s. 9, para. 3 
states “that cannot take place with any person 
indifferently,” it is intended toplace a further 
restriction within a still narrower limit than that 
prescribed by para, 2, viz., “effects which have been 
divided and which are again mixed together are 
termed reunited. He to whom such appertain is a 
reunited parcener.” 

The material portion in an agreement between 
two Hindu brothers A and Band C, the grandson 
of their paternal uncle, was as follows: “It has 
been finally settled by all of us three men that 
if any of us, God forbid, may become childless, 
then his properties, movable and immovable, or 
nami and benami shall devolve upon him whose 
heir will remain alive and any other third person 
shall haveno right or claim to the said properties, 
If the person devoid of heir may have a daughter 
and if with a view to deprive others of their 
right he may give the properties to his daughter 
by executing any deed in her favour or if he 
may destroy the properties in any other way, then 
it shall be regarded as illegal in the Court in the 
face of this ekrarnama;’ 

Held, that the word ‘childless’ meant “sonless” 
and that the benefit of the devolution under the 
provision was confined to the three partiss to the 
agreement, A, B and C, and that it wasa condi- 
tion that, the party taking the benefif of the 


provision should have a living heir but no right 


to take was conferred on such heir and-hence a 
son of C could. claim. no right under- the agree- 


“ment. 


Messrs. L. DeGruyther, K. C. and W. 
Wallach, for the Appellants. 

Messrs. A. M. Dunne, K.C. and S. Hyam, 
for the Respondents. 

Lord Thankerton.—These are con- 


` solidated appeals from four decrees of the 
- High Court of Judicature at Patna, dated 
. January 30, 1929, which reversed two decrees 


ofthe Subordinate Judge of Patna, dated 
February 26, 1927. 

The original appellant, Ram Narain 
Chaudry, was plaintiff in the two suits 
in which these decrees were made and 


- which were instituted by him in 1924, but 
. he has recently died and the present ap- 
' pellants are his personal representatives. 


The main question, which is common to 
both suits, is whether the original. appel- 
lant was entitled to succeed to the whole 
estate of Ram Kishore Chaudry, who died 
on August 27, 1917, or otherwise to one-half 
-thereof, : 


“Tie following pedigree shows the relationship of the parlies concerned. 





GAYANANDAN 
! | 
1 | ; 
Dubri ? Bidhi Ohand Lila Ohand Fateh Chand 
(died March, 1895.) ; Soy 

Tikan Murat Narain, Govind Prasad, 
(defendant No. 2 idefendant Nv. 3 
Shankar (died in Suit No. 26) in Suit No. :6) 

July, 1900.) $ 


Lal Narain (died 
September 1, 1909== 
Musammat Pan Kuer 


Lachmann (died 
April, 3912.) 


(defendant No, 1 in both Suits.) 











Musammat Musammat Musammat Ram Kishore | Musammat 
Ramkala Kadhesyam danki Kuer, (died August dem Kuer, 
Kuer, defend- Kuer, died (defendant 27, 1917.) (defendant 
ant No. 2 in without No. 3 in H --No. 4 in 
Suit No. 27,3 issue.) ` Suit No. 27.) Suit do, 26.) 
| 
Kunj Bibari, Ram Narain 


(defendant No. 5, 
in Suit No 26 and 
defendant No..9, in 

Suit No. 27) 
Two Sons. 


Gayanandan Chaudry, who was the com- 
mon ancestor of Ram Narain, the origi- 
nal appellant, and Ram Kishore, had six 
sons, of whom the four appearing in the 
pedigree in 1:87 formed a joint tiindu 
family. Of the remaining two, who do 
not so appear, one had separated from the 


. family before that date and the other 
‘had: died without issue. In 1887 a parii- 


tion took place between Dubhri and 
Bidhi on the one hand and. -Lila and 
Fateh on the other hand. | 
Bidhi died in March, 1895, pre-deceased 
by his brother Dubhri. Family disputes 
resulted in a partition, the family pro- 
perty being partitioned under an award 
dated July 14, 1896, in half shares as 
between Shankar on the one hand and 


. Lal Narain and Lachmann on the other 


hand. The joint: family at that time con- 
sisted of Shankar and his two sons, 


Kunj ‘Bihari and the original appellant,- 


and Lal Narain and Lachmann, along 
with the latter’s son Kishore, if then in 


' existence. In the view that their Lord- 
ships take, it is unnecessary to decide 


whether Kishore was then in existence. 


The appellants found on an ekrarnama or. 


agreement between Shankar, Lal Narain and 
juachmann made in July, 1896, the genu- 
oe 


‘ineness and effect of, which is in dispute ! 


(plaintiff) 


Two Sons. 


and which will be referréd tu later. 








In 1903 there was a partition between 
Lal Narain und Lachmann, and Lal 
Narain died in September, 1909, leaving 
his widow, Musammut Pan” Kuer, res- 
pondent No. 1 in these appeals, and 
three daughters, but no son, Lachmann 
obtained possession of- Lal Narain’s estate 
to the exclusion of the Widow and daughters, 
although he subsequently made some 
provision for the widow. Lachmann died 
in April, 1912, and his estate ‘devolved on 
his only son, Ram Kishore. As already 
stated, the last-named died in August, 1917, 
and the present dispute arose as to the 
succession to his estate, It is ‘sufficient to 
state that the three main contestants were 
Ram Narain, ‘the original .appellant,.-who- 
claimed the entirety -by survivorship under 
an alleged reunion between him and 
Kishore in June 1917, or alternatively, a 
moiety under the agreement of 1896; res- 
pondent ‘No. 1, who claims- under the will 
of Ram Kishore; and the heirs on intestacy 
of Ram Kishore, -Murat Narain: and 
Govind Prasad, the sons of Lila Chand and 
Fateh (hand,. respectively. ‘The genuine- 
ness of Ram Kishore’s will.is no longer 
challenged, and the only question now is 


‘Opinion whe LÊKL V1 LACE MUUESNATA 18 Cleat 
and unambiguous and excludes recourse 
toother authorities, and they would only 
-add that, in their opinion, para. 2 makes 

_clear.that the parties to-the reunion must 
sd) 33,0 371; 30 LJ 98; 100 WN 236. 


wae- FSH wom. 


Narain and Lachmann. Itis a condition 
that the party taking the benefit of the 
provision should have a living heir, but no 
right to take is conferred on such heir. In 


that view Ram Narain could claim no right 


Planu ad never been -1n- posfession of 
“any -pant of that land after.1910, since when 
the defendants ` had ‘beén cultivating the 
same, On these éllegations the deféndants 


ZU years betore the inspitubon, of tae BULE —, 
and that the défendants have been in: 
actual possession thereof openly and adver-- 
sely. Accordingly the plaintiff's claim with 





a not Neca to’ disons sefendanty evidence when Known Case: ol Liypes 
plaintiff's.own evidence establishes gradual erosion 

nd slow formation of new land.” - eae dl) 101-Ind. Cas, Í; é Pat “A81; 

ii “i+ gay (1997) M WN 393; 3T deh if 


Bu -the question arises whether, - apart. 526;-8 PLT 497; 5414 158 (PO)... 
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717; 
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Muses Lo WU L1UJILISU vu VOLS! OL Loe uelehe 
dants that the statements are admissible un- 
“der s. 33, Indian Evidence Act, as the same 
question was involved on that occasion as 
in the present case. We do not think that 
this contention is sound. Section 33, Indian 


PlalUblil-s&pP pclae. Lo us’ 
contended that it tends to: -disptove the 
cnstom ‘set “up by the ‘defendants.. While 
it cannot be denied that, ‘the, ‘order ‘of the 
Assistant - Collector” is;-a ‘piéee tof evidence 
on the question whether the custom exists 


penNau OL Loe 


of the statements of witnesses who depose 
to having heard the custom from their de- 
ceased ancestors; that as against this class 
‘of evidence, the oral evidence adduced by 
‘the plaintiff is unreliable; and lastly, the 
conduct of the plaintiff gives riseto the in- 


69; 7 P [TIN 3 Pat. 1. R 39); 


“W 645; 390 WN 169; (1928) M WN 


(1925) - MW. N 519; 
50 M LJ 191; 521 A 273 (PC) 
(5) 132 Ind. Gas 19; C193 JA us 17; a nfi kA 


All, '3hi?; 7 RA 237. 
LI RAB 1949). A na; 
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4) 152 Ind Oas, 
A1R1034 All, 993;. NY 541, 
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there is a°.definite allegation in the plaint 
that the ‘plaintiff was dispossessed in 1921]. 
Accordingly, it is argued,- the burden lies 
-on the plaintiff to show that he wasin pos- 
session of the land in dispute within 12 
yars before the institution of the suit. 
It ‘seems to us that for the purposes of the 
present case it is immaterial whether 
Art. 142° or144 be applied. The learned 
‘Subordinate Judge has divided the land 
in dispute into two portions. That lying 
“tothe north ofa dotted line shown in the 
‘Commissioner’s map has been held to be 
unaffected by the defendants’ adverse pos- 
‘session, as according tothe finding of the 
learned Judge, it used tobe under water 
for sometime-every year. As regards the 
rest ofthe land which lies on the south of 
the dotted line, the finding is thatit has 
been in exclusive possession of the defend- 
-antsfor morethan 20 years If these find- 
‘ings be accepted, the conclusion will be 
` the same whether we apply Art. 142 or 
Art. 144. During the period of submer- 
‘gence the plaintifi—assuming he had the 
. title vested in him should be deemed to 
be in costructive possession of the land 
_ulider water. This state of constructive 
possession should, on that bypothesis, hold 
good for sometime every year, so that 
the’ plaintiff should be deemed 
‘been in possession every year before the 
institution of the suit. This view is in 
‘accord with the Secretary of State for 
India v. Krishnamoni Gupta (7), and 
Ram : Narain -Missir v. Deoki Missir (8), 
which appears to beon all fours with the 
present case on this point. As regards the 
other ‘land,.it was argued on behalf of the 
-plaintiff that it was not fit for cultivation 
“for a long time and that it has been 
“cultivated for less than 12 vears before 
athe institution of the suit. The learned 
“Subordinate Judge has, however, found 
that practically the whole of the un- 
“cultivated portion of the land was over- 
“grown with babul and madar trees and 
.sarpat (reed) and ‘that the defendants 


-have' been ` apportioning such benefit as. 


‘the’ babul trees and other produce were 
„capable of yielding. We are in agreement 
with. the learned Judge in holding that the 
“defendants” ‘possession of this part.of the 
-land was adequate as regards continuity 
‘and extenf, we have already referred to 
the evidence which.shows that no attempt 


o 3 (7)-29 C518: 4 Rom, L'R 537;6 C0 WN 617; 291A 
104; 8 Sar. P:O J 269 (P.O). ` : 
sa “Mb 69" Ind, dab: 812720 “A L J.756;, 4 U PLR (A) 
020; ATR 1923 All. 7620 ot a oi 











ASHIQ ALI V. HINDPA SINGH 


to have ~ 


715 


was ever made on behalf of the plaintiff 
to take possession of this land and that 
as any strip of land emerged from water 
it was taken possession of by some or 
the other of the defendants. In this view 
the plaintiff cannot be considered to have 
been in possession within limitation, and 
the defendants must be considered to have 
had adverse possession of the whole of this 
part of the land in dispute, 

The result is that this appeal fails and 
is dismissed with costs. 

We place on record our appreciation of 
the care and thoroughness which charac- 
terised the judgment of Mr. Mathura 
Prasad, the learned Subordinate Judge who 
tried this case, which must have presented 
many difficulties in earlier stages and 


involved difficult questions of Jaw and 
fact. 
D. Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 156 of 1933 
November 28, 1934 
Srivastava AND Z1a-UtL-Hasan, JJ. 
ASHIQ ALI—Dergnpanr— 
APPELLANT 
versus 
HINDPAL SINGH AND oragrs— 
PLaInTirFs— RESPONDENTS 

Pre-emption—Sale deed—Construction—In demnity 
clause—Intention of parties—Clause that vendee 
would be entitled to recover purchase money propor- 
tionate to property lost—Significance of. 

A sale deed contained, inter alia, the following : 
‘IË on the claim being put forward by any one, 
part or whole of the property sold goes ` out of the 
possession of the vendee, or the property sold be not 
held to be the property in ownership of me the 
executant, or be found to have been transferred b 
me, the executant, or any legal flaw be found ait 
then under all these circumstances I shall be liable 
for every kind of defence and costs of suit and return 
of the consideration The vendee is empowered to 
realise through Court his consideration money tothe 
extent of the property gone out of possession from 
my -other movable and immovable property of ever 
kiod as well as from my person with costs of eni 
l and my heirs shall have no occasion to object to 
g- payment thereof”: 

eld, that it was never the intention of the ies | 
this indemnity clause should apply toa eee ie 
emption. The very fact that it was stipulated that 
in the contingencies mentioned the vendor would be 
liable to return the whole or. part of the . considera- 
lion money in proportion to the extent of the proper- 
ty going outof the handsof the vendee showed 
clearly that the clause was not actually intended to 
cover the eventuality of the property being lost to 
the vendee by a pre-emption suit and that it could 
not be held that the intention of the parties was that 
the vendee should recover part of the purchase money 


il the property should go out of kis hands by a suit 


-for’ pre-emption, °° < 
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S.C. A. against an order of the Additional 
Subordinate saage, Lucknow, - dated 
February 25, 1933 

Mr. Radha Krishna, forthe Appellant. 

Messrs. Wasim and D, K. Seth, for the 

Respondents. 


Judgment.—Ashiq Ali appellant pur- 
. chased 9 bighas odd of Jand in village 
Bhatgaon_ from one Mohammad Ahmad 
on July 5, 1928, for a sum of Rs.3 ,500. 
On November 6, 1928, he sold the same 
‘property to Suraj Bakhsh Singh, father 
- of the present respondents, for Rs, 3,600. 
Certain Baij Nath and Jagannath brought 
a suit for pre-emption in respect of the 
sale of July 5, 1928, and impleaded Suraj 
Bakhsh Singh also as defendant. Their 
case was that the real sale price of the 
property was Rs. 2,200, The suit was 
contested by both Ashiq Ali and Suraj 
Bakhsh Singh, but it was decreed and 
the real os consideration was held to 
be Rs. 2,200 only. Thereupon Suraj 
Bakhsh Singh brought: a suit in the Court 
of-Munsif Havali, Lucknow, for recovery 
of Rs. 1,400, the difference in the price 
which he paid to Ashiq Ali and that which 
was awarded to him by the pre-emption 
decree and for the costs which he incurred 
in defending the pre-emption suit. This 
suit was contested hy the present appel- 
lant on. varios grounds, the chief of 
which was that he was not liable 
for the amount claimed by the plaintiff 
on account of the suit for pre-emption 
. being .decreed on ‘payment of a lesser 
. amount than the sale consideration. It 
“was also contended that a porlien of the 
consideration forthe sale. in favour of Suraj 
Bakhsh Singh was fictitious, but with this 
. plea we are not now concerned. The 
‘ learned Munsif held that the consideration 
for the sale in favour of the plaintiff was 
< fictitious to the extent of Rs. 520, and 
‘deducting this amount from Rs. 3,600 he 
"`. gave the plaintiff a decree for Rs. 1 218-14- 0, 
“that is to say, for the difference between 
‘the sum of Rs. 2,209 received by the 
“plaintiff from the pre-emptors and the 
‘sums of Rs. 3,080, the consideration paid 
. by the plaintiff together with Rs. 301-6 0, 
costs paid by the plaintiff to the pre- 
-emptors, and Rs. 37-8-0, costs incurred by 
the plaintitt in defending the pre-emption 
suit. 
' On appeal the learned Additional Sub- 
ordinate Judge of Lucknow reversed the 
`. fiùding of the learned .Munsif as . to the 
` flation of the price recited in the sale 
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deed in favour ‘of the plaintiff and: was 
also of opinion that the plaintiff. was not 
entitled io the costs of ‘the pre-emption 
suit. He held, however, that the defendant 
was liable to ‘pay the difference between 
Rs. 3,600, the consideration for the sale 
in favour of the Plaintiff and Rs. 2,200,. 
the amount received by the plaintiff. The 
defendant has preferred this second appéal 
on which the only question for’ decision 
is whether or not he is’ liable to pay the 
difference between the price’ of property 
received by him and the amount for which 
decreed “in” favour of 
Baij Nath and Jagannath against, the reg- 
pondents’ father. 

The suit was based on two grounds, 
namely (1) on sub-s. (2) of 8 55 of the 
Transfer of Property Act and (2) on. certain 
terms of the sale deed executed’ by the 
defendant-appellant in favour of the res- 


pondents’ father. Subs. (2) of s. 55 
ws the Transfer of Property Act runs 
thus :— 


“The seller shall be deemed io contract with the buy- 
er that the interest which the seller profes3es to frans- 
fer to the buyer subsists and that he bas power . to 
transfer the same.’ 

In our opinion this sub section’ does’ not 
apply to the present case inasmuch as it 
cannot be said that the interest ‘which the 
to sell fo the res- 
pondents’ father ae not subsist at the 
time of the sale. Nor can it be a gued 
for a moment- that he had no power to 
transfer his interest. in fact, the learned 
Counsel for the respondents has frankly 
conceded that subs. 2 of s. 55 0f the 
Transfer of Property Act does nöt ` strictly 
apply to the present case. 

The terms of the sale deed on which 
reliance has been placed by the réspondenis 
have been translated by the office us follows, 
and we think correctly : 

‘If in future I or any af my heirs or representa- 
tives, or any other person may put forward: any 
claim or right to the ownership. cf the property 
sold or the consideration money against the vendee 
his claim in the face of this sale-deed shall be 
deemed simply false before the preriding efficer. 
‘If on the claim being put forward by any ‘one.’ part 
or whole of the property .sold gres out- of, the 
-possessicn cf -the vendee, or the property. sold be . 
not held to be the property in ownership off mè, 
the executant, cr be found to have been transferied 
-by me, the executant. or any Jegal flaw be found 
out, then under all -these circumstances, I shall be 
liable for evı ry kind of defence and costs of suit, and 
return of t'e consideration 

The vendee is empowered to realise ‘throrgh Court 
his consideration money tothe extent uf the pro- 
perty gone ont of posressicn from ‘my other ‘movable 
and immovable property of evcry kicd-aé well tis from 
my -pérson with costs of cuit. 
have no occasion to object to. the. payment tleredf.": 


I eard` my heirs Shall Ad 





is‘ecnceined, it does not help the respondents 
atal], Jbouly says that if the vendor or 
anv of bisi heiss or repres: ntalives or any 
other person put fcrwaid any claim to the 
ownership of the property or the considera- 
tion money, the claim would he deemed to 
be false. -The rest of the clause is no 
doubt wide enough to cover the case of the 
property guing out of the possession of the 
vendee hy a cuit for pre-emption but we are. 
òf opinion, that it was never the intention 


. of the parties that this indemnity clause 


should apply to a case of pre-emption. The 
very fact that it is stipulated that in 


. the ‘contingencies mentioned the vendor 
| would ke liable- to. return 


the whole or 
part of ‘the consideration money in pro- 
portion tothe extent of the property going 
out ofthe hands of the vendes shows clearly 
that. the clause was not actually intended 
to cover the eventuality of the property 
being lust : tothe vendee by a pre-emption 
suit. Reliance has been placed by the 
learned’ Counsel for the respondents on the 
caresof’ Khommon Bibi v. Shah Mali 
4. Ind. Cas, 691 (1), Sita-Ramv. Nanak Chand 
92 Ind Cas. 313 (2) and Kalian Singh v. 
Fazal Din 91 Ind Cas J055- (3). On the other 
hand the learned Counsel for the appellant 
relied on the cases of Ghulam Jilani v. 
Imdad Hussain (4) and Ishro v. Naubat Rat 
(5). In all these cases the terms of the 
indemnity clause were different but in view 
of ilie particular words of the clause refer- 
zed to above, we are of opinion thatin this 
case it cannot beheld that the intention 
of the parties was that the vendee should 
recover part of the purchase money if the 
property should go out of his hands by a 
suit for pre-emption. The provision that 
ihe vendee would be entitled to recover 


the purchase.mconey proportionate to the 


property lost tohim is significant. In the 
present case the whole of the property has 
gone out’of thé possession of the vendee 
by pre-emption and onthe terms of the 
indemnity clause the vendee should be 
deemed to be entitled to recover the entire 
purchase price but that is not what the 
respondents’ father’ himself claimed. He 


! claimed only the difference between the 


price that he paid and that which he got 
from the pre-emptors, | 


*()'4 Ind. Cas: 690; 111 P R 1908; 13P L R 1909; © 


lou P W R 1908, 


yaya Ind. Oas 313; A.1R 1926 Lah; 182. 


(38) 94 Iad. Cas, 1055; AT R 1926 Lah. 455. 
Ù 4 A 357; A W N 1882,67, ° 
i j 146-1nd Oas. 120.4 1.k. 1933 Lah, 522; 6R L 


- indemnity clause were very wide, 
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ease of ibe Lahore High Court namely 
Ishro v. Naubat Rai (5), the terms of the 
namely 
agar kisi nu! hs-i-'anunì ya kisi wajah 
se jaidad mobaia bala mushtarian ke kabze 
se nikal jawe to kul zare beh tarikh nikal 


“jane kabza mushtarian ko wapas undal 


endul talabada karungi jis ka moakhaza 
muziharra baya ki har kisam jaidad wa 
zat-i-khas par hoga. It was held that the 
clause should be interpreted in a 
reasonable manner and it was further 
said:— 

“Now if the parties had in their miad the 
possibility of dispossession as a result of a pre- 
emption suit the plaintiff could not be expected to 
agree to any such condition. For, if the vendees 
were dispossessed of the land bya pre-emptor the 
latter would have to pay purchase money or market 
price as found by the Court. There could, therefore, 


e no necessity for refund of the whole of the pur- 
chase money in that case,” 


- These remarks apply in our 
with full force to the case before us. 
- Weare, therefore, of opinion that the 
defendant-appellant is not liable to pay 
any compensation to the respondents. We, 
therefore, allow this appeal and setting 
aside the decree of the learned Additional 
Subordinate Judge, dismiss the suit with 
costs in all the Courts. 


N. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1421 of 1931 
March 21, 1934 : 
BENNET, J. 
GAJADHAR MISIR—Puraintise 
-~APPELLANT 
versus . 

BACHAN CHAMAR 4ND OTHERS— 
DEFENDANTS— RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 53-4 ~ 

Applicability to case where suit was brought after 


but transjer took place before Amending Act (XX of 
1929) came into force 


Section 53-A, Transfer of Property Act, applies 
to a case where the suit has been brought after the 
Amending Act came into force, but where the 
transfer in question took place before the Amending 
Act came into force. Kanji and Moolji v, Shanmu- 
gam Pillai (1) dissented from, Girja Nandan v., 
Hanuman Das (3), referred to. 

8.0. A from the decision of the Additional 
Sub-Judge,. Benares, dated July 16, 
1931. - l 

Mr. Shiva Prasad Sinha, for the Ap- 
pellant. : 

: Mr. Ambika Prasad, for, the Respond- 
ents. 


“Judgment.—This is a Second Appeal. 


by a plamuli Whose sui nav vocn umano 
sed by the two lower Courts. The facts 
which have been found by the lower 
Appellate Court are as follows: 

A. person Janki was stated to have been 
the owner of an agricultural plot No. 444 
in the village, area “65 acres. The ques- 
tion of the proprietary title of Janki in 
this plot was not in dispute, but it does 
not appear that any proof was put on 
the record that he had proprietary title 
in that plot. He may have been an owner 
of the plot as kagiat mutfarka, but 
there is no copy of the khewat'to show 
that, and the lower Oourts proceeded on 
the assumption that he was the owner 
and had powers of transfer. On June 30, 
1900, he executed a usufructuary mortgage 
of this plot to one Dukhi. On June |, 
1901, Janki executed an unregistered sale- 
deed of hig equity of redemption in favour 
of the defendants. As the sale considera- 
tion is stated to be Rs. 199, in this deed 
registration was required bys. 54, Trans- 
fer of Property Act, and s. 17 (b), Re- 
gistration Act, both of which require a 
registered instrument for a consideration 
of Rs. 100 or upwards. The defendants 
redeemed the mortgage of Dukhi in due 
course and entered into possession of the 
plot. Subsequently on February 2, 1919, 
Janki again sold the same equity of re- 
demption to Gajadhar when he made a 
registered sale-deed. Gajadhar, plaintiff, 
has now brought this suit for redemption 
of the original mcrtgage of June 30, 1900, 
treating the defendants as mortgagees. 
The defendants pleaded that they were in 
possession not as mortgagees, but as real 
owners under the sale-deed of June 1, 1901, 
in their favour. The two lower Courts 
have held that the plaintiff purchased the 
property with knowledge of the prior sale 
in favour of defendants and therefore 
under the doctrine of part performance 
in s. 53-A, Transfer of Property Act, the 
plaintiff is not entitled to any relief. 

In Second Appeal the sole contention 
of learned Counsel has been that s. 53-A, 
Transfer of Property Act, is not retrospec- 
tive and cannot affect the transaction in 
question. For this proposition learned 
Counsel has relied on a ruling reported in 
' Kanji and Moolji v. Shanmugam 
Pillai (1). In this ruling on p. 736*, cl. 1, 
the Madras High Court held that the 


(1) 139 Ind. Cas 870: A I R 19382 Mad. 734; (1932) 
M WN 897; 63 ML J 587; Ind. Rul. (1932) Mad. 805; 
36 L W 626. 4 

*Page of A IR 1932—1Hd.] 


following grounds: A 
_ “Tbeir Lordships of the Judicial Committee 
in Young v. Adams (?), have stated that retros- 
pective effect ougbt not to be given to a statute 
unless an intention to that effect is expressed in 
plain and unambiguous language. Judged by 
that test Act XX, in our opinion, fails to disclose 
an intention that s. 53-A was.to have a retrospec- 
tive effect.” | 

The ruling therefore held that Act XX 
of 1929, which introduced s.- 53-A, into 
the Transfer of Property Act by s. 16, 
Amending Act, did not have a retrospec- 
tive effect as regards transfers made prior 
fo April 1, 1930, the date on which the 
Amending Act, came into force. Reference 
was also made to a Full Bench ruling of this 
Court reported in Girja Nandan v. Hanu- 
man Das (3), in which three learned 
Judges against two learned Judges held 
that the Transfer of Property Amendment 
Act XXVIT of 1926, was not retrospective in 
its nature so as to apply to documents 
executed prior to its coming into force. 
That was a prior Transfer of Property 
Amending Act and the Amending Act 
with which we are concerned. .On p. 934* 
Girja Nandan v. Hanuman Das (38), 
Daniels, J., held as follows: 

“Where the legislature inserts a new definition 
in an existing Act, the effect of whith is to define 
a term previously undefined, it would ordinarily 
be held that the definition was intended to be 
retrospective, more particularly whén the preamble 
of the Act inserting it declared that it was ex- 
pedient to explain the law, but where the new 
definition has the effect of repealing a previously 
existing and inconsistent definition, then in the 
absence of clear words showing the contrary intention, 
thenew definition will apply only from the date on 
which the new Act came into force and all 
documents executed prior to that date will be govern- 
ed by the definition then in force,” | 

Similarly on p. 944* Girja Nandan v. 
Hanuman Das (8),Boys, J., held as follow:— 

“An act is retrospective (1) when it is expressly 
enacted that an enactment shall be retrospective, 
i. e., where such words occur as ‘shall operate 
retrospectively’ (2) where it is a necessary im- 
plication from the ‘language employed that the 
legislature intended a retrospective operation,’ 
Emphasis was laid on the strength of the im- 
plication required by the Judicial Committee in the 
case of Colonial Sugar Refining Co. v. Irving (4), 
where, in interpreting the Judiciary Act, the 
Committee said that it is not retrospective by 
express enactment or by necessary intendment.’” 

These two learned Judges were in the 
majority of three in that decision. The 


(2) (1898) A O 469; 67 LJ P O75;14 TLR 373; 
78 L T 508. 4 ; 

(8) 99 Ind. Cas. 161; A I R 1927 All, 1; 49 A 25; 24 A 
A L 921, ` ; 

(4) (1905) A O 369; 74L J P O77;21 TLR 513; 
92 L T 738, i 
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first quotation from Daniels, J., shows that 
Jhe held that ordinarily a definition would 
be retrospective, hut that if there was the 
repeal of a previously existing and in- 
consistent definition then in the absence 
of clear words showing the contrary inten- 
tion the -document would not be retros- 
pective. This I-may note is practically 
what is laid down in the General Clauses 
Act, s. 6, as régards the effect of the 
repeal of- a provision of existing law. [n 
the judgment of their Lordships of the 
Privy Council, Young v. Adams (2), the 
plaintiff had been dismissed from public 
service before a certain Act came into 
operation, and he claimed that he should 
have the benefit of certain provisions in 
that Act. The Act laid down that nothing in 
the Act should affect the right of the 
Crown to, dispense with the service of any 
persons employed in the public service 
as it existed before the passing of the 
Act. It is clear- from this provision that 
the Act was not intended to apply to 
-dismissals before the Act. The question 
‘of the interpretation of the present: Act, 
XX of 1929, stands ‘on an altogether 
‘different footing,’ In s. 63 of that Act, 
‘there is a provision as follows: 

“Nothing in any of the following provisions of 
this Act, namely, ss. 3, 4, 9, 10, 15, 18, 19,27 and 
30, cl. (c), B. 31, s. 32, 33, 34, 35, 46, 52, 55, 57, 
58, £9, 61 and 62 shall be deemed in any way to 
‘affect (a) the’ terms or incidents of any transfer of 
property made or effected before the first day of 
April 1930; (b) the validity, invalidity, effect or 
consequence of anything already done or suffered 
before the aforesaid date; (c) any right, title, 
obligation or liability already acquired, ‘accrued 
-or incurfed before such date; or dj any remedy 
.or proceeding in respect of such right, title, 
obligation or liability; and nothing in any other 
provision of this Act shall render invalid or in 
any way affect anything already done before the 
‘first day of April 1930, in any proceeding pending 


- “in a Court on that date; and any such remedy and 


any such proceeding as is herein referred to may 
` be enforced, instituted or continued, as the case 
may be, as if this Act had not not been passed.” 
This section in my opinionis intended to 
show which of the provisions of the Act 
shall not-have retrospective effect on trans- 
* fers'made before the Act comes into opera- 
‘tion on April 1,1930. The natural infer- 
-ence to be drawn from this particular 
-provision is that sections not referred to in 
- this ‘provision shall have effect on transfers 
‘made prior to April 1, 1930. If this 
distinction is not to bedrawn, it would 
“be impossible to see what meaning the 
section could have. The only meaning that 
the section can have is to divide the 
. sections of the Act into those which shall 
not have retrospective effect and those 
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which shall have retrospective effect. Now, 
s. 16 is not one of the sections enumerated 
in s. 63. Accordingly it is a section which 
shall have retrospective effect, that is which 
shall affect the transfers of property made 
before April 1, 1930. Ib is by virtue of 
s. 16, Amending Act, that the new s. 53-A 
is introduced into the Transfer of Property 
Act. Therefore I consider that s. 53-A 
does have application to a case like the 
present,-where the suit has been brought 
after the Amending Act came into force, 
but where the transfer in question took 
place before the Amending Act came into 
force. The present suit was brought on 
June 18, 1930, and the Amending Act 
came into force on April 1, 1930, which was 
prior tothe date of the suit. 

For these reasons I consider that the 
decree of the lower Appellate Court is 
correct, and I dismiss this Second Appeal 
with costs. Permission is granted for a 
Letters Patent Appeal. 

N Appeal dismissed. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 23 of 1933 
November 19, 1934 
Nawavurty AND Tuomas, JJ. 

HARI SHANKAR-—-JUDGMENT-DEBTO 4 


—APPHLLANT 
versus 
Musammat AMINA BIBI—Deores-HoLpee 
—RESPONDENT ` 
Limitation Act (IX of 1908), Sch I, Art 166— 
Civil Procedure Code (Act V of 1908), 0. XXI, 


rr. 69, 84—Oudh Civil Rules, r. 211—Ezecution papers 
sent to Collector forsale of  self-acquired revenue- 
paying land—Collector, if only a ministerial officer— 
Application to set aside sale—Limitation, when 
begins to run—Date on which sale is ‘ approved”, 

Where after the self-acquired revenue paying 
property of the judgment-debtor has been attached 
and ordered to be sold, the papers are sent to the 
Collector under r. 211 of the Oudh Civil Kules for 
aıle, the Collector is only a ministerial officer ap- 
pointed tosellthe property and the Civil Oourt 
remains seized of the execution. The sale of pro- 
perty in an auction by the order of a Court, although 
held by an officer of the Court or by any peraon 
appointed in this behalf, is nevertheless a sale by the 
ltis not completed until the Court 
formally acceptsthe bid and declares the purchaser 
under O. XXI, r. 84 of the Code of Civil Procedure, 
Prior to such order, the bidder, whose bid has been 
accepted by the sale officer at the time of the bid, 
does not acquire any interest in the property. The 
decree-holder is declared a purchaser only when the 
execution Ccurt “approves” of the sale and the 
starting point of limitation under Art 166, Limitation 
Act for an application, under O, XXI, r. 89, Civil 
Procedure Code, is the date on which the sale isso 
approved by the Oivil Court. Kanwal Ram v. 
Gurdei 1) and Mahabir Singh v. Lal Ambika Bakhsh 
Singh (2), referred to. 


ee 


Kix .D. A. against an order of the Subordi- 
nate Judge, Malihabad, Lucknow, dated 
January 1], 1933, reversing that of the Munsif 
Lucknow, dated March 16, 1932. 


` Mr. Radha Krishna, for the Appellant. 


Messrs. Naziruddin and Hakimuddin, 
for the Respondent. 


. Judgment.- This is a judgment-debtor's 
appeal filed under O. XXI, r. 89 of the Code 
of Oivil Procedure against the judgment 
and decree of the learned Subordinate 
Judge of Malihabad, Lucknow, dated 
January 11, 1933, setting aside the decree 
of the learned Munsif of Lucknow, dated 
March 16, 1932. 

A preliminary objection has been taken 
by the learned Counsel for the respondent 
thatno second execution appeal lies. The 
learned Counsel for the appellant agrees 
that no second appeal lies, but has made a 
prayer that we should treat his appeal as 
an application for revision under «s. 115 of 
the Code of Civil Procedure. We have 
granted his request and have heard this 
appeal asa revision.. 

Musammat Amina Bibi had a decree 
against Musammat Sheorani and in execu- 
tion of the same a 2 pies 18 kirants share in 
village Narona, belonging to the judgment- 
debtor, was attached and ordered to be 
sold. Asthe property to be sold in execu- 
tion of the decree was self-acquired revenue- 
paying land, the papers, under r. 211 of the 
Oudh Civil Rules, were cent to the Collector 
of Lucknow, for sale. 

It may be noted that Musammat Sheorani 
died during the pendency of the appeal in 
this Court, and Hari Shankar, by an order 
of this Court, dated May 7, 1934, was 
. brought on the record as her legal repre- 
sentative. On December 21, 1931, the sale 
officer reported to the learned Munsif of 
Lucknow that the property had been sold to 
the decree-holdér for Rs. 1,253-15-0, and 
on December 22, 1931, the decree-holder 
deposited the sale commission fee of 
: Rs. 13 and a receipt for Rs. 1,240-15-0. On 
January 8, 1932, the sale was “approved” 
"by the learned Munsif, On February 10, 
1932, the judgment-debtor applied to deposit 
the sale amount under O. XXI, r. 89 of the 
Code of Civil Procedure. The decree-holder- 
‘purchaser opposed the application on the 
ground that the amount was not deposited 
within thirty days from December 21,1931. 
The reply of the judgment-debtor was that 
“the sale was completed on January 8, 1932, 

“when the Munsif ‘‘approved” of the sale. 
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It may he noled that from February 5 109, 

the Courts were closed and the. money, was 
deposited on February 10, 1932. The 
learned Munsif held that the application 
of the judgment-debtor was within thirty 
days from January 8, 1932. He accordingly 
set aside the sale in favour of the judgment- 
debtor. The decree-holder , appealed 
against the decree of the learned Munsif 
and the learned Subordinate Judge held 
that the application of the judgment-debtor 
under O. XXI,r.89 of the Code of, Civil 
Procedure was barred by... time. The 
judgment-debtor has now come up tothis 
Court, and the sole question for decision is 
whether his application, dated February, 10, 
1932, is within thirty days from the-date of 
sale. 
. Itis contended by the learned Gana 
on behalf ofthe judgment-debtor-applicant 
that the sale was completed on J anuary, 8, 
1932, when the bid was “approved” by the 
learned Munsif, and February 5 to 9, being 
holidays, the application and deposit of 
money on February 10, 1932, were within 
It is admitted by the decree holder- 
opposite party that if January:.8, is 
regarded. as the date of sale, then the 
application under 0. KAT, r. 89 of the Code 
of Civil Procedure, is within time. 

The learned Counsel for the. applicant has 
relied on a decision by a Bench ‘of this 


‘Court reported in Kanwal Ram v. Gurdei © 


where it was held that the rule of limitation 


governing applications:under O. XXI, r- 69 


of the Code of Civil Procedure is to be found 


‘in Art. 166 ofthe First Schedule of the Indian 


Limitation Act and the terminus.a quo for 
such applications is the date of the sale. 
In our opinion, this decision supports: the 


‘contention of the learned Counsel forthe 
applicant, 
‘Collector was acting: merely as a sale officer 


We are of opinion that the 


under the directions of the Executing Court 
under r.21lof the Oudh Civil Rules, and 


-the learned Munsif remained seized. with 


ihe execution. It was nota case of.salé of 
ancestral property involving the transfer 
of the execution of the decree. to the 
Collector in accordance with the pene 

e 
are supported in the above view by a 
reported in Mahabir. Singh v. 
Lal Ambika Bakhsh. Singh (2) and also 
certain observations made in an unreported 


. case (Execution of, Decree Appeals Nos. 72, 


(J) 132 Ind. Cas. 268; 80 W N 633; Ind, Rul, (1931) 
Oudh£62; A IR 1931 Oudh 29], 
(2) 145 Ind. Cas. 281; 10 O WN 816; 6 RO38; A IR 


1933 Oudh 401; 9 Luck Tm p 


d 


73 and 74 of 1930; Musammat Kaniza v. Abu 
| Muhammad Khan, decided on April 7, 1931), 
" Underr. 211, cl. 3 of the Oudh Civil Rules, 
objections and claims have .to. be preferred 
to the Court enforcing the decree, and have 
to be disposed of by the Court. The Civil 
Oourt, in our opinion, has therefore jurisdic- 
tion to go behind the order of the sale 
officer and, in our opinion, the Collector is 
only a ministerial officer appointed to sell 
the property. The sale of property in an 
auction by the order of a Court, although 
held by an officer of the Court or by.any 
person appointed in this behalf, is neverthe- 
less a sale by the Oourt itself. It is not 
completed until the Court formally accepts 
the bid: and declares the purchaser under 
' O. XXI, r. 84 of the Code of Oivil 
| Procedure. Prior to such order, the bidder, 
, Whose bid has been accepted by the sale 
: Officer at the'time of the bid, does not 
acquire any interest in the property. 
Order XXI, r. 84 ‘of the Code of Civil 
: Procedure provides that 
“on every sale of immovable 
i declared to ba purchaser shall P ak E 
such declaration za deposit of twenty-five 
per centb............. 
In our- opinion the decree-holder was 
‘declared a purchaser only on January 8, 
1932, when the learned Munsif “approved” 
of the sale. In our opinion the starting 


period of limitation under Art. 166 of the 


' Indian Limitation Act is January 8, 1932, 
and the application of the applicant is 
within time. : 

It has been urged by the learned Counsel 
for the opposite party that ho revision lies 
and he has, insupport of his contention, 
cited certain rulings; but in our opinion the 
learned Stibordinate Judge 

: the exercise of his jurisdiction illegally in 
setting aside the decree of the learned 
Monsif. We may point out that the case 
reported in Kanwal Ram v. Gurdei (1) 

‘above referred to,in which a Bench of this 
Court interfered, was alsoan application in 
revision. 1 
! We accordingly allow the application, set 
aside the order of the learned Subordinate 
Judge andrestore th vt of the learned Munsif, 
with costs. 


Application allowed, 
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LAHORE HIGH COURT 
Criminal Revision „Petition No. 1092 
of 1933 
October 27, 1933 
Daxter SINGA, J. 
MAHANDI - Accosep —PETITIONER 
Versus 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), s. 418—Complatiat by 
father—Hvidence recorded—Statement by husband 
that complaint filed with his consent—Conviction 
under s, 498, if bad in law—Criminal Procedure Code 
(Act V of 1898), s. 439—Conviction under s. 498, 
Penal Code—If car beconverted into one under 
s. 368-A or 3. 373, Penal Code. 

Complaint under s. 498, Penal Code was filed by the 
father of the abducted girl. After all the evidence was 
recorded, the husband of the girl stated that the 
complaint was filed with his consent : 

Held, that the conviction under s. 498 was bad ia 
law in that the complaint and the evidence on which 
the petitioner was convicted had been madeby 
a person who was not authorized in law to make such 
a complaint at all, 

Held, further, that the High Court cannot alter a 
conviction on acharge under s, 498, Penal Code 
only toa conviction under s. 368-A ors. 373, Penal 
Oode as thes3 offences are major offences. 


Mr. Abdul Karim, for the Petitioner. 

Mr. R. C. Soni, for the Government Ad- 
vocate, for the Opposite Party. 

Order.—In this case the petitioner has 
been convicted under s. 498, Penal Code, 
and sentenced to eight months’ rigorous 
imprisonment. The complaint was origi- 
naily made under s. 363/498, Penal Code, 
against the petitioner by the father of the 
abducted girl. When all the evidence had 
been taken the husband of the girl ap- 
peared and stated that the complaint had 
been made with his consent. He also al- 
leged that he, the husband, was only 
17 years of age. So far as the s. 363 charge 
was concerned, the learned Magistrate 
was of cpinion that the evidence as to the 
age of the girl, presumably whether she 
was under 16, was not convincing ; hence 
he charged the accused under s. 498 only. 
In his judgment he found that the girl 
was about 16, that the accused had en- 
ticed her away and that he had been 
seen leaving the house from which the 
girl was finally rescued. The learned 
Sessions Judge on appeal held that the 
girl had been detained by the petitioner 
against law and upheld the evnviction 
under s, 498. He gave no finding as to the 
age-of the girl or to the original entice- 
ment by the accused. It was urged be- 
fore the learned Sessions Judge that as 
there hud been no complaint by the husband 
under s, 498, the complaint by the father 
was bad andthe conviction was alsa bad, 


729, 


The learned Sessions Judge rejected the 
contention as the trial Court hefore him 
had done, holding that the facts were 
covered by Bhawain Dutt v. Emperor (1). 

The exact facts of Bhawain Dutt v. Em- 
peror (1) are not very clear, but in this case 
I find thatall the evidence had been re- 
corded before the husband made his 
Statement. The relevant words of the hus- 
band are that the complaint had been 
instituted with his consent. The father of 
the girl, who actually made the complaint, 
had however stated that he made the 
complaint without consulting her husband. 
No finding was given by any Court as to 
the age of the husband. He alleged that 
he was 17, but beyond his statement there 
is no proof on the record as to. his age. 
Putting the most favourable construction 
on the statement of the husband it could 
only mean that at the stage at which he 
came into the witness-box he approved of 
the complaint which had originally been 
filed by the father of the girl. No further 
evidence of any importance was taken 
after this statement and I do not think it 
would be at all fair or legal to convict the 


accused on any evidence which had been - 


led prior to the statement of the husband. 
I, therefore, uphold the objection that the 
conviction under s. 498 was bad in law 
in that the complaint and the evidence 
on which the petitioner has been convicted 
had been made by a person who was not 


authorized in, law to make such a com- 


plaint at all. 


The learned Counsel for the Crown has fur- 
ther argued that an offence under s, 366-A 
or 373 is proved on the findings of the 
learned Magistrate. This may beso, and 
I must not betaken to express any opinion 
other than this that on the findings of 
the learned Magistrate- as distinet from 
the findings of the learned Sessions Judge 
an offence under s. 366-A might be held 
to be proved. Bat I cannot alter a con- 


viction on a charge ander s. 498 only to - 


a conviction under s. 366-A ors. 378 as 
these offences are major offences, If the 
Crown so choosesit may take action in the 
matter. I, therefore, accept the petition and 
acquit the petitioner holding that the pro- 
ceedings against him are not legal. 
D. Accused acquitted. 

(1) 32 Ind, Cas, 664; 38 A 27; 17 Cr, LJ 79. 
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ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 92 of 1933 
November 3, 1933 

.  NuawaT ULLan AND Bennet, Jd. 

BIRADHMAL LODHA— APPLICANT 
: versus ` 
INCOME-TAX COMMISSIONER — 
OFPOSITE Party | 

Income Tax Act (XI of 1'22), es 27-A, 23, 31,68, 
4(2)—S&, 25-A, if applies to case of partial division of 
joint property—lartition contemplated by s3 25-A, 
if should be one by metes and bounds—Plea that 
shares have been divided between members of joint 
family— Whether can be taken for first time in appeal 
against assessment— Civil Procedure Code (Act V of 
1:08), O. XLI, r 27—Analogy, if exists- Power 
of High Court to decide question of law arising from 
statement of Commissioner- Shops outside British India 
also— Losses, if can be- deemed to be of transaction in 
British India, : 

Section 25-A, Income Tax Act does not apply in 
the case ofa partialdivision of a joint family pro- 
perty. [p. 724, col. 1] : 

In cases in which members of a joint Hindu family 
agree to divide among themselves a particular 
family property leaving theirstatus and the rest of 
the family property as before, they cannot be con- 
sidered to be “separated members ” 

The plea that certain shares .have been divided 
between the members of a joint Hindu family should 
be raised at thetime of making an assessment under 
8.23. It cannot be raised for the first time on an 
appeal against the assessment. [p. 722, col. 1.] 

Per Niamatullah, J —No analogy can be drawn 


from O. XLI, r. 27, Civil Procedure Code to deter- ' 


Mine the powersof the Assistant Oommissioner 
hearing an appeal under the Income Tax Act, 8. 31 
(2), as the latter gives unrestricted discretion to the 
enquiry 
that ie, to obtain more evidence throwing light on 
the question whichis called upon to decide; while 
O. XLI,r.27 confers very limited powersupon a 
Court of Appealinthe matter of admitting fresh 
evidence. [p. 731, col. 1.) 6 

Per Bennet, J.—It is open to the High Oourt when 
hearing the case on thé statement of the Commis- 


- sioner to decide what are the questions of law which 


arise. Inre Shiva Pershad Gupta (1), relied on. [p. 
724, col, 2.] 

Where losses in certain shops of the assessee in Indian 
States are notshown to have any connection with 
British India and no income from these shops have 
been brought into British India and assessed under 
8.4 (2), the losses cannot’ be regarded as losses in 
transactions which took place in- British India, 

726, col 2.) 

Partition contemplated by s. 25-A, is not necessari- 

ly partition by metes and bounds. [p. 729, col, 1.] 


Messrs. Tej Bahadur Sapru, Shankar 
Saran, Jyoti Sarup Gupta and Jagannath 
Aggarwal, forthe Applicant. 


Mr. K. Verma, for the Opposite Party. 


Bennet, J.—This is a miscellaneous 
income-tax case in which an assessee made 


an application to this Court under s. 66 (3), . 


Income Tax Act, and this Court framed 
five questions provisionally on the facts as 
stated by the assessee and required the 


1935 


‘Income-tax Commissioner to state a case. 
The Income-tax Commissioner has stated 
‘a case and the case has now been argued 
‘before this Court by learned Counsel on 
each side. The first two questions which 
were framed by this Court provisionally 
were as follows:— 


(1) Whether in the case of a partial 
‘division of a joint family property s. 25-A 
has any application? (2) Whether any 
failure on the part of the assessees to sub- 
istantiate their claim on this point, in an 
‘earlier year of assessment, preciudes them 
‘from raising the point in a subsequent 
year of assesement? In regard to the 
second question, the Income-tax Commis- 
sioner states that the assessees are not 
precluded from advancing a claim, and 
therefore there is no contest on this point, 
and we accept that view. On the first 
question the facts as stated are as follows: 


The assessees area joint Hindu family 
carrying on business in the name of Kan- 
walnen Hamir Singh. The business is 
managed by Rai Bahadur Seth Biradh Mal 
Lodha, the karta ofthe joint family. Their 
Ihead-quarters are in Ajmere, but money- 
Jending and other transactions are carried 
onin other parts of British India and in 
Indian States. The joint family submitted 
a return for the income for the year 1927, 
to November 1928, on September 10, 1929, 
for the year 1929-30.. The return was not 
accepted as correct by the Income Tax 
Officer because the extracts from the ac- 
counts showed that losses incurred outside 
[British India had been deducted and 
income derived from dividends on shares 
lof the Edward Mills, Beawar, had not been 
included. The assessees were therefore 
directed by notices under ss. 22 (4) and 23 
(2), Income Tax Act, to produce account 
books or any other evidence on which they 
relied to substantiate their return. The 
jassessees did appear before the Income 
‘Tax Officer and proceedings before the 
Income Tax Officer went on for over a year, 
and on October 31, 1930, the Income Tax 
‘Officer assessed the’ income of the agsessees 
including the dividends on shares in the 
‘Edward Mills, Beawar. It is in regard to 
these shares that the first question is 
framed, The facts stated by the Commis- 
sioner are as follows: In 1906 there were 
392 shares purchased by the joint family 
with joint family funds and they were 
shown in the names of certain members of 
the joint family and of the munim as 
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follows: 
Shares 
Seth Guman Mal .. . 121 
Kai Bahadur Seth Biradh’ Mal ‘(the present 


karta) noe 
Diwan Bahadur Umed Mal p saa 21 
Seth Gadh Mal ss see vce 2 
Seth Chand Mal... by s 2l 
Seth Abhai Mal es ie saa 85 
Seth Ohoga Lal | ... as aw lv 


Total ... 392 


On October 20, 1922, 315 shares were 
transferred to the names of various mem- 
bers of the joint family as follows: 


Diwan Bahadur Seth Umed Mal (who was 
then karta) 105 


Seth Biradh Mal (the "present karta) saa 53 
Seth Gadh Mal is a. 52 
Seth Kan Mal Š = a 53 
Seth Jeth Mal iss ag .. 52 

Total .. 315- 


and 76 shares were sold, and one share was 
given to charity. Up to 1926 the income 
from these shares was taken as part of thé 
joint family income for the purposes of 
iIncome-tax assessment, and no objection 
was made. Inthe year 1927 the manager 
of the joint family made an objection to 
the inclusion of the income derived from 
these shares in the joint family income and 
notices were issued to the various members 
of the family to appear before the Income 
Tax Officer in order that an enquiry might 
be made, A letter dated November 28, 
1927, was received from the manager ask- 
ing for a postponement and saying that he 
would later appear and explain in regard 
to the shares and that the members need 
not attend. He failed however to give any 
explanation or evidence, and on January 
16, 1928, the Income Tax Officer informed 
him that as the evidence required had not 
been given the income from dividends of 
the Edward Mills will be treated as joint 
income. This was done for that year and 
for the two subsequent years and no objec- 
tion was made by the assessees. Aswe 
have seen, in the year of which the assess- 
ment is in question, the return omitted this 
income, and the Income Tax Officer issued 
notices to the’ assessees to substantiate 
their return by the production of account 
pooks and other evidence. The order of 
the Income Tax Officer dated October 31, 
1930, making the assessment mentions: 

“Income shown less and detected on exami- 
nation Rs. 35,918-10-8." This income ap- 
parently includes Rs. 24 ,905 9-1. But there 
does not appear to have been any claim 
advanced before the Income Tax Officer in 


ee 
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regard- to the dividends from the Edward 
Mills on this occasion, and there is no 
mention in his order that any such claim 
was made. The order is along and detailed 
one and deals in detail with various items 
claimed by the assessees. There is no 
allegation in any affidavit of the assessees 
that the point was raisedbefore the Income 
Tax Officer. The point was raised before 
the Assistant Commissioner of income Tax 
on the appeal of the assessees, and he 
deals with the point and considers an af- 
fidavit which was produced by the assesse- 
es. He states that he was not satisfied with 
the evidence produced before him by the 
assessees, and he then adds that as the 
law of the income-tax stands, he believes 
that he is not competent to make a deci- 
sion. He refers to s, 25-A, Income Tax 
Act, and says: 

“Under that section the claim thata partition has 
taken place must be made before the Income Tax 
Officer while he is making his assessment under 
8. 23 of the Act, It was'improper for the assessees 
to raise this, question for the first time in appeal, and 


as an Appellate Court I am not competent to decide 
the question raised by them now.” 


Now it is contended for the assessees 
that s. 25-A will not cover the present case 
because s. 25-A refers to a partition among 
the members of the family and the Income 
Tax Officer has to be satisfied that a separa- 
tion has taken place and that the joint 
family property has been partitioned 
among the various members or groups of 
members in definite proportions. I con- 
sider that that objection is correct and that 
s, 25-A does not refer to a case like the 
present where there isan allegation that 
there was no partition in the joint family 
but there was merely a division of a 
particular portion of the joint family pro- 
perty among the various members, There- 
fore the answer to the first question is in 
the negative, and is that in the case of a 
partial division of a joint family property 
s. 25-A has no application. But 1 find it 
impossible to dispose of this portion of the 
case without framing a further question as 
follows: 


(1. A) Should the plea that certain shares 
have been divided between the members 
of a joint Hindu family be raised at the 
time of making an assessment under s. 23 
or can it be raised for the first time on an 
appeal against that assessment? When the 
first question was framed by the’ Bench of 
which I was a member, we stated quite 
definitely, as shown on p. 35 of the printed 
book, that: 


“It appears therefore that on this part of the case’ 
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arise’ because we shall bave to find ultimately, on 
the facts to be found by the Ccmmissioner fcr our 
benefit, what are the actual points of law that do arise 


in the case.” 

Section 66 (5) lays down: “The Liigh 
Covrt upon the hearing of any such case 
shall decide „the questions of law raised 
thereby.” This shows that it is open to. 
this Court when hearing the case on the 
statement of the Commissioner to ‘decide 
what are the questions of law which arise, 
and in fact that has been held in the ruling 
reported in In re Shiva Pershad Gupta (1). 
In the present case when the first question 
was framed there was nothing to show . 
that the objection had not been taken by 
the assessees before the Income Tax Officer, 
and therefore no question was framed on 
that point. The additional question which 
I have noted as arising was read out by 
me to learned Counsel for the assessees at 
the time of his argument, and he had an 
opportunity of meeting that question, No 


further statement of the case appears 
necessary on this point as the facts 
appear to be clear. Much argument 


was made by learned Counsel that the As- 
sistant Commissioner had based his rejec- 
tion of the objection solely on the ground, 
of s. 25-A. But s. 25-A is not the only 
point to which his order refers, and he has 
definitely sated: “Ib was improper for the 
assessees to raise this questicn for the first 
time in appeal.” All thats, 25-A provides 
is that a claim which comes under that 
section should be made at the time 
of making an assessment. Although the 
present claim does not come under s. 25-A, 
it appears to me thatit isalso a claim 
which must be made at the time of 
making an assessment. Under the Civil 
Procedure Code it is not open to a party 
on appeal to advance a claim for relief on 
a ground which he has not taken in his 
plaint, and even as regards the produc- 
tion of new evidence it is laid down by 
O. XLI, r. 27 that additional evidence 
can only be admitted in appeal where 
such evidence is required by the Appellate 
Court itself in order to enableit to pro- 
nounce judgment, or where such evidence 
has been refused by the Court of first 
instance, Ifthe Civil Courts are so strin- 
gent in regard to the rule that new mat- 
ters should not be raised for the first 
time in appeal, why should it be laid 
down that appeals under the Income Tax 
Act should be conducted with greater laxity? 

1) 124 Iad, Oas. 467; A I R 1929 All, 819; Ind, 
Rul, (1939) All, 515, 
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In the present case, as already stated, the 
assessees sent a return which did not in- 
clude the income from the shares in the 
Edward Mills, Beawar, Under s.23 (2) 
the IncomeTax Officer considered that the 
return was incomplete on this ground, 
and this was one of his reasons for issu- 
oe a notice to the assessees under s. 23 
other evidence on which they relied to 
substantiate their return.’ That a notice 


under s. 23 (2) was issued is shown by the 


statement of the case, para. 2, andis ad- 
mitted bythe assessees in the petition to 
this Court, p. 25, para. 5. I consider that 


“in reply to this notice the assessees should 


have raised the plea that the shares had been 
divided between the members of the fami- 


: ly,and they should have produced evi- 
' dence to support that plea. The return 


was submitted on September 10, 1929 
and the assessment order of the Income 
Tax Officer was made on October 31, 1930 
more than a year later; so there was am- 
ple time to make the plea and produce 
the,evidence. The necessity for evidence 
on this point had been brought to the 
notice of the assessees by the order of 
the Income Tax Officer, dated January 
16, 1928, on p. 38 of the paper book. 
This was in connection with a plea on 
the point raised on’ the assessment for the 
year previous to ihe year now under con- 
sideration. 

An allegation like the claim in regard 
to the Edward Mills is an allegation of 
fact which requires evidence to prove it, 
and it is an allegation which should ob- 
viously be made before the Income Tax 
Officer at assessment, when hehas issued 
a notice under s. 23 (2) calling on the 


| agsessees to prove the correctness of their 


‘ return which has omitted 


the dividends 
from these shares. The allegation should 
be followed up with evidence to prove it. 
But the order of the Assistant Commis- 
sioner on p. 17 ‘states that the question 
was raised by the assessees for the first 
time on appeal. I consider that this ques- 
tion No. (I-A) arises because when this Court 
has decided that the Assistant Commis- 
sioner was not correct in holding that 
s. 25-A barred the question being raised be- 
fore him in the appeal, the question re- 
mains whether the question should or 
should not be raised before him in the 
appeal. I do not consider that the Assis- 
tant Commissioner should be left to de- 
cide this for himself without guidance 
on the point oflaw by this Court, It is 
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the questions of law raised by the case 
which this Court decides under s. 63 (5), 
and not the questions of law raised by the 
statement of the case. Thisis especially so 
in cases like the present where the state- 
ment was supplied on the direction of this 
Court which tentatively framed certain 
questions, In other words, the questions did 
not arise on the statement, but the state- 
ment arose onthe questions. The funda- 
mental question of law on this part of the 
case is whether the plea raised by ths as» 
sessees for thefirst time on appealean or 
should be entertained on appeal and the 
question cannot be fully decided by 
the mere finding that the particular 
reason given by the Assistant Commis 
sioner was not correct. 

It is true that s. 31 (3) (b) does give the 
Assistant Commissioner hearing an ap- 
peal power to order further enquiry, 
But this is in case he sets aside the as- 
sessment and directs the Income Tax 
Officer to make a fresh assessment: 

“after making such further Inquiry asthe income 
Tax Officer thinks fit or the Assistant Oommis- 
sioner may direct.” 


I consider that the section means that 
the assessment should be set aside on the 
ground that it is defectiveon record as it 
stands, and notthat it should be set aside 
on the ground that new evidence if heard 
and accepted would prove that the as- 
sessment was defective. It ia only after 
the assessment is set aside that further 
enquiry would be made, for the purpose of 
making a fresh assessment. But apart 
from this view of the wording of s. 31 (3) 
(b), I consider that on general principles 
of the law of procedure, the question is one 
which in the circumstances of the present 
case should not be entertained by the Assist- 
ant Commissioner in appeal. The assessees 
had ample opportunity to raise the mat- 


ter before the Income Tax Officer; the 
order of the Income Tax Officer in the 
previous year had given them ample 


notice thatthe Income Tax Officer expect- 
ed evidence to be supplied on such a 
matter; and the Income Tax Officer had 
issued a notice to them under s. 23 (2) 
putting them to the proof of the correct- 
ness of their return which omitted the 
income from these shares. When in the 
face of all this the assessees neglect to 
produce any evidence on the point be- 
fore the Income Tax Officer, I consider 
that they should not be allowed to raise 
the matter for the first time on appeal 
and expect that a further opportunity will 
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be afforded tothem to produce evidence. 
It will of course be Open to the assessees Lo 
Taise the matter before the Income Tax 
Officer, at the time of assessment in any 
other year, and it is somewhat remarkable 
that they do not state that they have done 
80. But I consider that there must be 
some finality to the enquiries into the 
facts for a particular year, and I 
consider that the stage for enquiry was 
passed when the question was raised. My 
answer to question No. (1-A) is that under 
the circumstances of this case the claim 
could not be raised for the first time in 
appeal, 

The third and fourth questions are as fol- 
lows: (3) Whether there was any evidence 
before the Income Tax department for the 
conclusion that the sum of Rs. 36,000 and 
odd represents profits derived by the as- 
Sessees from transactions in British India? 
(4) If the profits mentioned in question 
No. (3) be regarded as profits received 
from transactions that took place in Bri- 
tish India, whether the losses incurred in 
respect of the business at Tonk, Saronj, 
Jodhpur and Shahpura shops should not 
also be regarded, asa matter of law, as 
losses incurred in transactions that took 
place in British India? 

In regard to these questions the state- 
ment of the case is that the firm of the 
joint family has numerous branches in 
various Indian States. In four of these 
branches, Jaipur, Alwar, Nimbhera and 
Kotah, the Income Tax Officer assessed 
an income of Rs, 36,055-12-9. The 
statement proceeds that the Jaipur and 
Kotah branches alone had from transac- 
tionsin British India received more than 
this total sum. The question No, (3) was, 
“Whether there was any evidence before the 
Income Tax department for this conclu- 
sion?” Thestatement of the Commissioner 
refers to the account books of the Jaipur 
branch and those of the assessees’ Calcutta, 
Bombay and Ajmere branches.. He states 
that some years ago certain amounts 
were transferred from the head-quarters 
branch at Ajmere to Kotah and Jaipur 
branches. Afterwards it was found that 
this capital could be more profitably uti- 
lised in financing transactions in Calcutta 
and Bombay, and it was therefore trans- 
ferred from the Kotah and Jaipur branches 
to the Oalcutta and Bombay branches. 
The Calcutta and Bombay branches pay 
the interest which is carried on this cap- 
ital to the Kotah and Jaipur branches. 
The evidence for this is the books of- the 
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Calcutta, Bombay and Jaipur branches 
where these sums are clearly shown. . Now 
some confusion arose from a consideration 
of how this income has been treated 
under the Act. This income comes under 
s.4 (1) which lays down that the Act 
applies to all income, profits or, gains, ac- 


eruing, or arising, or received in British. 


India. The interest on this capital accrues 
and arises in British India, ‘that is, in 
Calcutta and Bombay, and therefore the 
Act applies to this income. 

The answer to this question No.(3) therefore 
is in the affirmative. The question No. (4) 
asked whether as a rule of law ifthe prò- 
fits in question No. (3) be regarded as 
profits which took place in transactions 
in British India, therefore the losses incur- 
red in respect of the business at Tonk, 
Saronj, Jodhpur and Shahpura shops should 
not be regardedas losses in transactions 
which took place in British India? Learn- 
ed Counsel fcr the assessees did not at- 
tempt to maintain this proposition, and it 
is obvious that the answer must be in 
the negative. The lossesin the shops in 
these Indian States are not shown to have 
any connection with British India, and no 
income from these shops had been brought 
into British India and assessed under 
s. 4 (2). 

The last question No. (5) is as follows: 
Whether, in the circumstances of the case, 
the Assistant Commissioner was right in 
law in refusing to -investigate the claim 
as to payment of interest on deposits 


alleged to have been made. in 
the business Hamir Singh Sa- 
mir Mal by membersof the family 


and relations not members of the fami- 
ly? 

The question raised here is very simi- 
lar to the question which I have raised 
in 1-A. There is a branch of the main 
family business carrying on business at 


Ajmere styled Hamir Singh Samir Mal. 
the As-- 


sistant Commissiouer on appeal that cer-- 


The assessees made a claim to 


tain members of the joint family acting 
in their individual capacity and also some 
relatives had deposited their private money 
with this firm, and that the amount of 
interest paid on these deposits should be 
allowed as a deduction from the income 
derived by the joint family from this 
branch of their business. The return filed 
by the assessees for this shop Hamir Singh 
Samir Mal showed Rs, 84,709-2-0 on the credit 


side and on the debit side Rs, 4,656-1-0. This 
latter figure included six items of interest - 





| by me.” 
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paid to various ladies. These particular de- 
ductions were allowed by the [Income Tax 
Officer. Under s.22 (3), Income Tax Act, 
a person who has furnished ‘a return ard 
subsequently discovers any omission in it 
can furnish a revised return at any time 
before the assessment is made. The as- 
sessees had sent their return on Septem- 


‘ber 10, 1929, and‘ the assessment was not 


made till more than a year later, on 
October 31, 1931, but the assessees did 
not apply at any time before the Income 
Tax Officer. to correct theirt return. Tt 
was not. until the case came on appeal 


‘before the Assistant Comibissioner that 


the assessees put forward this claim to 
the large amount of Ks, 84,216-15-6 as 
interest paid by the firm ‘which’ should be 
allowed as a deduction. Now ‘under s. 31 
(2) the Assistant Commissioner may bafore 
the disposal of any appeal make such fur- 
ther enquiry as he thinks fit or cause further 
enquiry to be made by the Income 
Tax Officer. It is claimed by the learned 
Counsel for the assessees that the Income 
Tax Commissioner did not entertain this 
claim. Ifsuch a claim could be entertained 
on appeal, then it wasa matter for the 
discretion of the Income Tax Commissioner 
whether he should entertain this claim or 
not and make any further enquiry, but as 
I have stated in regard to question No. L-A, 
I consider that such claims cannot be 
legally made on appeal. The Assistant 
Commissioner was of the same opinion and 
he stated : i 

“The claim cannot now be entertained 
He also referred ‘to s. 25-A 
and said that the claim should have been 
made before the Income Tax Officer. [ 
think he was correct in refusing wenier- 
tain the claim. At the most it can be 
said that it was a matter for the discere- 
tion of the Income Tax Officer, that he 
exercised his discretion against the as- 
sessees and that he refused to make 
further enquiry on appeal. My answer, 
therefore, to the last question is in the 
affirmative. : 
. As regards the question of costs I 
consider that the applicants have only 
succeeded on a technical point in regard 
to the first question, and that the real 
point of substance in thé matter is the ques- 
tion No. 1-A on which the assessees fail. 
The second question was not contested 
by the Commissioner. In my view there- 
fore the applicants have faile! in this 
reference, and [I hold that they are not 
entitled to any relief arising from the 
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decision which I give on these questions 
I, therefore, consider that in view of the 


_applicant’s success only on the question of 


s. 25-A, the assessees shall pay three-fourths 


-of the costs of theopposite party who will 


pay one-fourth of the costs of the assessees. 


-I would assess the fees of the learned 
. Counsel instructed by the Commissioner 


at Rs. 250. 


.. Niamatullah, J.—I have had the ad- 


vantage of perusing the order which my 


„learned brother proposes to pass, and find 
myself in agreement with 


him unreser- 

vedly in answering question No. 3 in the 

affirmative an i No.4 in the negative. 
Questions Nos. 1 and 2 relate to the 


‘same matter and should be disposed of 


together. The facts bearing on those ques- 
tions are as follows : h e 
The assessees form a joint Hindu 


“family with its principal place of business 


at Ajmere. Among other properties it 
owned 392 shares in the Edward Mills, 
Beawar, standing in the names of. the 
various members of the family and its 
munib, Itis not disputed by the assessees 
that the shares formed part of the joint 
family property till October 20, 1922, when, 
it is alleged by them, they were transferred 
by the joint family to some individual 
members, each of whom was to hold a 
number of shares as his separate property. 
Inspite of this alleged arrangement, the 
income derived from these shares was 
included as part of the income of joint 
family property for the purposs of as- 
sessment of income-tax. No objection was 
raised by the assessees or any individual 
member thereof till 1926, when the 
“karta of the family objected to 
the inclusion of the dividend as part 
of the income derived from -the family 
property. Notices were issued to certain 
members of the family demanding their 
presence before the Income Tax Officer for 
the purpose of an enquiry into the cor- 
rectness or otherwise of the objections 
preferred by the “karta.” No appearance 
was, however, entered by any of them, 
but the “karta” undertook to satisfy the 
Tncome Tax Officer on the point. He, 
however, took no further steps, The income 
derived from the shares was treated for 
assessment purposes as the income derived 
from joint family property. In two sub- 
sequent \ears the dividend was similarly 
treated in the assessment of tax payable 
by the joint family. It doss not appear 
whether in these two years the return, 
furnished by the assessees, included the 
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income derived from the. shares or whether 
the Inccme Tax Officer himself added it 
tothe income of the family shown in the 
return or asceriained by him. 

-This case relates to the assessment for 
the year 1929-30. Itis not disputed that 
for this year the assessees did not show 
the dividends as part of the income 
derived fromthe family property. Income 

. Tax Officer, however, obtained correct 
figures frcm the Edward Mill and included 
the samefor the purpose of assessment 
of super-tax. No question as regards 
income-tax payable in respect of the 
income derived from the shares could arise, 
because it had been paid at the source, 
The account books of the joint family 
were produced before the Income Tax 
Officer probably after notice under s. 32 

(2), Incore Tas Act, was served on the 
assessees requiring them to produce evi- 
dence in supportof their return. The 
Income Tax Officer included the dividend 
as part of the family property. 

Tn appeal to the Assistant Commissioner 
from the assessment made by the Income 
Tax Officer they objected and alleged 
that the shares did not belong to the 
joint family but to certain individual 
members as their separate property. The 
Assistant Commissioner refused to enter- 
tain these pleas onthe ground that s. 25-A, 
Income Tax Act, was a bar to the question 
being raised inappeal. In this connection 
he referred towhat had been done in 
previous years. His order was upheld by 
the Ccmmissioner, who refused to state 
a case for adjudication by this Court. 
On an application by the assessees, this 
Court framed, among others, questions Nos, 
land 2, which run as follows: 

“(1) Whetler in the ease of a partial division of 
a joint family property, s. 23-A has any applica- 
tion? and (2) whether any failure on tho part of 
the assessees to substantiate their claim on this 
point, inan earlier year of assessment, precludes 
them from raising the point in a ‘subsequent year 
of assessment?” 

The Commissioner has conceded, in the 
stalement of the case, that questicn No. 2 
should be answered in the negative. He 
is rightly of opinion that the  assessces 
are not precluded from raising a question 
which has so far net been decided on 
the. merils. It is not necessary, in these 
circumstances, to take any further notice of 
question No, 2. The first question appears 
to be based on the assumption that the 
assessees'. objection amounted to an 
averment that a “partial partition” had 
taken place in the family ofthe assessees, 
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To avoid péssible confusion arising from 
the use of that expression, it should be 
mentioned that what the assessees alleged 
in substance was that the shares originally 
belonging to the’ joint family had been 
transferred io individual members thereof 
each of whom was to hold the shares al- 
lotted to him as his separate or self- 
acquired property without introducing any 
change in the constitution of tha family, 
which continues to be a cc-parcenary 
body. In one sense, it may be considered 
to be a partial partition in so far that 
part.of the family property has been di- 
vided among the members of the joint 
family apparently not in equal shares,— 
a point which is quite immaterial. In 
another sense, the transaction, if in fact 
ittook place, amounted to no more than 


‘ 
t 


, 
|| 
| 
1 
t 


a transfer by the joint Hindu family of. 


the shares to certain persons, who were to 
hold the same in their individual capacity, 
and not as members of the joint family. 
The essence of the matter is that the 
shares ceased to belong to the joint family 
as such. Whether the transaction be 
styled asone of partial partition of the 
family property or as transfer of part of 
the family property, s. 25 A, Income Tax 
Act, does not, inmy opinion, apply. That 
section contemplates a case in which a 
disruption of the family occurs, so that 
a joint family, as such, ceases to exist 
and no property previously belonging to it 
retains the character of joint family pro- 
perty. It is immaterial whether it is 
divided by meles and bounds or is held 
in defined shares. This is perfectly clear 
from the language employed in s. 25-A 
(1), which provides that: ; 


“Whether at the time of making an assessment 
under s. 23 itis claimed by or on behalf of any 
member of a Hindu family hitherto assessed as 
undivided that a partition has taken place among 
members of such family, the Income Tax Officer shall 
mike such inquiry thereinto as he may think fit, and 
if he is satisfied. that, separaticn of the members 
of the family has taken place and tkat- the joint 
family property has been partilidred cmong ‘the 
various members or groups of members in definite 
portions, he ehall record an order to that effect,” 
What the section contemplates is “a 
separation of the members of the family,” 
which implies that the status of certain 
members undergoes a change. In other 
werds, they cease to be members of the 
It is an elementary rule of 
Hindu Law that a mere declaration of an. 
intention to separate brings about a 


disruption of the family, at any rate, so, 


far asthe member making the declaration 








. but the 
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is concerned. Partition of the joint family 
property -by metes and bounds is not a 
necessary requirement of the disruption of 
the family. If the properties remain intact, 
separating member's share in 
them is defined, they are nevertheless 
considered to have been “partitioned.” 
Partition contemplated by s. 25-A is not 
mecessarily a partition by metes and 
bounds. This view finds further support 
from the proviso to sub-s. 2, which runs 
as follows: 


“Provided that all the separated members and 
groups of members shall be liable jointly and 


**geverally for the tax assessed on the total income 


received by or on behalf of the 
such,” 


In cases in which members of a joint 
Hindu family agree to divide among them- 
selves a: particular family property leaving 
their status and the rest of the family prop- 
erty as before, they cannot be considered 
to be “separated members.” Inspite of 
a partial partition of the kind assumed, 
they continue to remain members of the 
same joint family possessed of joint family 
property left after the disposition ofa 
part. For these reasons I am of opinion 
that s. 25 A was not applicable to the 
circumstances disclosed by the assessees’ 
objection taken before the Assistant Com- 
missioner, and I answer the first question 
in the negative. My learned brother, who 
has answered question No. 1 in the manner 
I have done, proposes to frame an addi- 
tional question, which he has called 1-A, 
and which runs as follows: 

“Should the plea that certain shares have been 
divided between the members of a joint Hindu 
family be raised at the time of making an assess- 
ment under s. 23 or can be raised for the first time 
on an appeal against that assessment?” 


I do not dispute the proposition that the 
High Court should decide questions of 
law raised by the. statement of ihs case, 


joint family as 


though any particular point may noi have 


been pat in the form ofa definite question, 
provided the statement of the case shows 
that such a question arises on the face of 
it and. calls for decision. I do not think 
such is the case before us. The Assistant 
Commissioner based his decision solely 
on his view of s. 25-A. I am unable to 
say what view he would have takenif he 
had read s. 25-A as we have done. The 
Assistant Commissioner, wko heard the 
appeal and before whom the assessces 
categorically stated their objection, declined 
to entertain it on the ground that s. 25-A 
debarred him- from giving: effect to the 
objection. His view was—and-it is based 
on 8. 25-A—that, as separation- had not 
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been alleged before the Income Tax Officer, 
the assessees were not entitled to raise it 
at a subsequent stage, and that the Assis- 
tant Commissioner, sitting in appeal, was 
not ‘‘competent” to entertain it. Ifs. 25-A 
had been applicable, the Assistant Com- 
missioner’s refusal to entertain the objea- 
tion would have been probably right, be- 
cause s. 25-A directs the Income Tax 
Officer to make an enquiry into the alleged 
separation after giving notice to the other 
members concerned. In other casess. 31 
(2) clearly empowers the Assistant Com- 
missioner: 

“to make such further inquiry as he thinks fit, or 


cause further inquiry to be made by the Income Tax 
Officer, before disposing of any appeal before him,” 


It is impossible for us to say that, if the 
Assistant Commissioner had not consider- 
ed himself to be debarred from entertain- 
ing the assessees’ objection, he would not 
have decided the question, if necessary, by 
making further enquiries into the truth or 
otherwise of the allegations made by the 
assessees. It should be borne in mind that 
the Income Tax Act contains no rules of 
pleadings of the nature prescribed by the 
Code of Civil Procedure. All that it re- 
quires an assessee to do is to make a 
return of “his total income during the 
previous year” (see 8.22). On receipt of 
this return, the Income Tax Officer may 
accept ib or call for proof (s. 23). In the 
present case, it is not disputed that the 
assessees had not shown the income derived 
from the shares as part of the income of 
the joint family property. I think they 
should be deemed to have raised the 
question. In any case, their return 
clearly indicated that they did not regard 
the income derived from the shares as 
part of the joint family property. The 
Income Tax Officer understood as much. 
Under s. 23 (2), Income Tax Act, it was 
the duty of the Income Tax Officer, if he 
thought, as he apparently did, that the 
relurn was incorrect in that respect, to 
call for proof of the fact that the shares 
had ceased to be part of the joint family 
property. He issued a notice under s. 23 
(2), but it does not appear that he called 
for proof on the specific question whether 
the shares had ceased to be part of the 
family property. He, however, ascertained 
from the Company the amount of dividend 
paid and added it to the income shown in 
the return. The Company's register showed 
that the sbares belonged to certain in- 
dividuals and not to a joint family. `The. 
agsessees do not appear to have produced 


730 


any evidence other than their own account 
books and what appeared from the Com- 
pany’s register showing that the shares 
did not stand in the name of the joint 
family. 

The Income Tax Officer should be deemed 
to have found that the shares still belong- 
ed to the: joint family, as he included the 
dividend as part of the income of the 
family. The question was pointedly raised 
before the Assistant Commissioner, who 
refused to adjudicate on it on the materials 
before him or to make any enquiry, in 
the view he took of s.29-A. We shall not 
be justified if we assume that the As- 
sistant Commissioner would have found 
against the assessees or would have re- 
fused to exercise his powers under s. 31 
(2), even if he held, like ourselves, that 
s. 25-A had no application. On the con- 
trary, I am inclined to think that a 
responsible officer like the Assistant Com- 
missioner who is to look not only.to the 
interests of public finance but is also to 
administer justice as between the Crown 
and its subjects, would have adjudicated 
on the question and, if necessary considered 
the question whether further enquiry was 
necessary. The question raised by the 
assessees is of some importance and shall 
have to be decided sooner or later. The 
assessees alleged that these shares were not 
part of the family property and stood in the 
names of individuals in their own rights. It 
may be that this arrangement was legiti- 
mately arrived at by the members of the 
family, or it may be that it wasa fraud 
on income-tax law and that the family is 
still the owner of the shares in question, 
deriving income therefrom, and the alleged 
transfer to individual members is sham and 
fictitious. As to whether the dividends 
were credited in the account books as 
income of the joint family is a piece of 
evidence of some value. The Assistant 
Commissioner did not apply his mind at 
all to this aspect of the case as he thought, 
erroneously to our minds, that s. 25-A de- 
barred him from doing so. My view on 
this part of the case proceeds on the 
assumption that the Assistant Commis- 
sioner based his order exclusively on s. 25-A. 
The Assistant Commissioner's judgment 
relevant to this point is as follows: 

“Tt is admitted by the appellants that the Hd" 
ward Mills shares were originally held by the 
undivided family as such. When part of the pro- 
perty of the undivided family was transferred to 
certain members of that family in their individual 
capacity, the undivided family became divided in 
reapect of part of ite property though in respect of 
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the remainder of its property the joint status was 
retained. Now the procedure to be followed when 
a Hindu undivided family becomes divided (whe- 
ther in respect of part of its property or all its 
property is immaterial) is laid down in sg. 25-A, 
Income Tax Act. Under that section the claim that 
a partition has taken place must be made before 
the Income Tax Officer while he. is making his 
assessment under s. 23 of the Act, and any order 
of the Income Tax Officer under 8, 25-A is appeal- 
able to the Assistant Commissioner of Income-tax 
under s, 30. In the present case no application 
under s. 25-A was made to the Income Tax Officer 
by the assessees and no order under s. 25-A was 
passed by the Income ‘Jax Offiéer. It was im- 
proper for the asseasees to raise this question for 
the first time in appeal, and as an Appellate Court 
IT am not competent to decide the question raised | 
by them now. I may, however, observe that in 
my opinion the Income Tax Officer was correct 
in the absence of any application under 8. 25-A, 
regarding the dividends of the Edward Mills shares 
as part of the income of the joint family. He 
would only be justified in regarding the dividends 
of the Edward Mills shares as part of the income 
of members of the family in their individual 
capacity if he had satisfied himself, after inquiry 
into a claim under g. 25-A, that the alleged partition 
had, in fact, taken place.” | 

I have quoted practically the whole of 
the order of the Assistant Commissioner 
on this point to show conclusively that he 
based it solely on s. 25-A. The sentence 
“it was improper for the assessees to raise 
this question for the first time in appeal” 
should not be divorced from its context. 
What precedes and what follows it leaves 
no room for doubt that the’ impropriety 
attributed to the assessees consistel of 
their omission to raise the question which, 
according to the Assistant Vommissioner, 
they should have raised under s. 25-A 
before the Income Tax Officer. 


In the circumstances explained above, I 
do not think that question No. 1-A, for- 
mulated by my learned brother, arises. I 
would have merely answered the questions 
referred tous and disposed of the reference 
without expressing any opinion on the 
question which properly falls within the 
jurisdiction of the Assistant Commissioner, 
who should decide for himself whether 
assuming s. 25-A does not, apply the 
assessees should have done more than what 
they did before the Income Tas Officer; 
whether on the materials before him any 
finding, and if so what finding,can be 
arrived at on the question, namely, whe- 
ther the shares are part of the family 
property; and whether the Assistant Oom- 
missioner should, in the exercise of his 
discretion, make sneh further enquiry as 
he thinks fit under s. 31 (2), But as my 
learned brother has recorded his views on 
the question raised by him, I answer it ag 
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follows: The plea that the shares have 
been divided should have been taken by 
the assessees, in the first instance, by not 
including the income derived from them 
in the total income of the joint family 
shown in the return, This was done. 
They should have produced evidence in 
support of the return when they were 
served with notice under s. 23(2), Their 
own accounts were before the Income Tax 
Officer, who had also access to there- 
gister of the Company showing that the 
shares did not stand in the name of the 
joint family as such, An enquiry by the 
Assistant Commissioner could not be 
claimed as of right; but the Assistant 
Commissioner could call for further evi- 
dence and enquire in the exercise of his 
power under s. 31 (2). In this case the 
Assistant Commissioner has not considered 
the question on the merits nor did he 
refuse to enquire into it under s. 31 (2). 
He should have recorded a finding on‘the 
evidence already produced and could have 
called for more. 

I may note that no analogy can be 
drawn from O. XLI, r. 27, Civil Procedure 
Code, to determine the powers of the 
Assistant Commissioner hearing an appeal 
under the. Income Tax Act, s. 31 (2), as 
the latter gives unrestricted discretion to 
the Assistant Commissioner to make further 
enquiry, that is, to obtain more evidence 
throwing light on the question which is 
called upon to decide: while O. XLI, r. 27 
confers very limited powers upon a Court 
of Appealin the matter of admitting fresh 
evidence. : 

The only question that remains to be 
considered is question No. 5. The facts 
are that the assessees had shown in their 
return a sum of Rs. 4,000 odd as interest 
paid by the joint family. The Income 
Tax Officer made an allowance to that 
extent. In appeal before the Assistant 
Commissioner a deduction of income-tax 
was claimed on no less than Rs, 80,000 
odd alleged to have been paid to indivi- 
dual members of the joint family as 
interest on sums deposited by them, In 
other words, the,correctness of their return 
was repudiated. The Assistant Commis- 
sioner refused, in these. circumstances, to 
investigate this belated and inconsistent 
claim. He had a discretion to do so; and 
noerror of law can be imputed to him. 
In this view I answer the 5th question 
in the affirmative. I agree with my learn- 
ed brother as regards costs, 

X. Reference answered. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 257 of 1933 
November 14, 1933 
BHIDE, J. 
BASHESHAR DAS—PETITIONER 
versus 
CENTRAL CO-OPERATIVE BANK, 
Lro., LAHORE—Opposits Parties 

Civil Procedure Code (Act V of 1908), s. 73, 0, XXI, 
r, 6—Transfer of execution—Application under 
s. 37, if can be entertained by original Court. 

Anapplication for rateable distribution can be 
entertained by the original Oourt even when the 
petition for execution was transferred from that 
Court under O. XXI,r.6, Oivil Procedure Oode. 
Din Dayal v, Emperor (7), relied on. 

©. Rev. P. from an order of the First 
Class Sub-Judge, Lahore, dated March 3, 
1933. 

Messrs. Shamair Chand and Rama Nand, 
for the Petitioner. 

Lala Badri Das, R. B., for the Opposite 
Parties. 

Order.—This is a petition for revision of 
an order of the Subordinate Judge, First 
Class, Lahore, allowing the plaintiff a share 
in the rateable distribution of assets under 
s. 73, Civil Procedure Code. A preliminary 
objection is raised that no revision is com- 
petent inasmuch as the petitioner has 
separate remedy by a suit as provided in 
that section. In support of this contention 
Parma Nand v. Municipal Committe, Lahore 
(1), Punjab National Bank v. Salamat 
Singh (2) and Fazal Din v. Narain Singh 
(8) and Daulat Singh v. Rup Narain (4), 
were cited as authorities. 

The learned Counsel for the petitioner 
urged in reply that it is not an inflexible 
rule for this Court not to interfere in revi- 
sion, but that when an order is passed 
without jurisdiction or when there are 
exceptional circumstances, the Court has 
interfered. Reference was made in support 
of this Contention to Bakshish Singh v. Biru 
(5) and Ram Chand v. Roshan Lal (6). It 
was urged that there was no application 
for rateable distribution on behalf of the re- 
spondent before the Court below, that 
the decree was a mortgage decree and, 
finally, that the execution proceedings hav- 
ing been transferred to the Subordinate 
Judge at Multan, the Court of the Sub- 
ordinate Judge at Lahore, had no jurisdic- 

(1) 65 P R 1903; 180 P L R 1905, 

(2) 82 P R 1903; 199 P L R 1905, 

(3; 128 P R 1908; 119 P L R 1908. 

(4) 134 Ind, Cas 195; A 1 R 1932 Lah, 96; Ind. Rui. 
(1931) Lah. 899; 33 P L R 89. 

(5) 135 Ind. Uas. 199; A I R 1932 Lah. 179; 33 PL R 
53; Ind. Rul, (1932) Lah. 71. 


(6) 142 Ind, Uas. 759; A I R 1933 Lah 48; 33P LR 
975; Ind. Rul, (1933) Lab. 267; 14 L 243, 
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tion to entertain any application for rate- 
able distribution at all. As regards the 
first point it appears that there was an 
application on behalf of the respondent 
dated May 4, 1932, in which it was prayed 
that the respondent may. be allowed a share 
in the rateable distribution. The decree 
in favour of the respondent was passed on 
an award and the learned Subordinate 
Judge has held, after considering the award, 
that the judgment-debtor was also liable 
personally. 

The last contention that the Subordinate 
Judge at Lahore had no jurisdiction to 
entertain any application about rateable 
distribution at all cannot be sustained. It 
is true that the execution petition had been 
referred to a Subordinate Judge at Multan 
for attachment and sale of certain land, 
but this couid not deprive the Court at 
Lahore of its jurisdiction in the execution 
proceedings entirely (vide authorities re- 
ferred to at p. 146, of Mulla’s Oivil- Proce- 
dure Code, Edn. 9). In Din Dayal v. Emperor 
(7) and Baij Nath v. Holeway (8), it was 
held that an application for rateable dis- 
tribution could be entertained by the origi- 
nal Court even when the petition for execu- 
tion was transferred from that Court under 
O. XXI, r.6, Civil Procedure Code. I am, 
therefore, of opinion, that there are no good 
grounds for holding that the order passed 
by the learned Subordinate Judge was 
without jurisdiction and-there is no reason 
to depart from the usual practice of not 
interfering in revision in such cases. I 
dismiss the petilion with costs, 

N. Petition dismissed. 

(7) 67 Ind Oas 417; AIR 1925 All. 443;23 ALJ 
$09; 26 Or. Ta J 981. 

(2) LOLS 315, 


LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 654 of 1933 
June 26, 1934 
ADDISON AND Satz, JJ. 
TAHLIA RAM-AMIR CHAND — 
PETITIONERS 


Versus 
COMMISSIONER or INCOME TAX, 
PUNJAB—Oprosire PARTY 
Income Tax Act (XI of 1922), s.63 (3)—Assessable 
income from interest proved to be irrecoverable— 
Whether it isto be treated as loss of capital or loss of 
revenue income ts question of law. sos 
Ordinarily it isa question of fact to be ‘determined 
by the Income tax Officer whether a particular debt 
is recoverable or not. But where the debt is 
as a fact irrecoverable, the question whether the ir- 
recoverable debt represents a loss of capital and 


163 I 0 
not a loss of revenue income, involves a question of 


aw, 

C. M. P. from the Commissioner of In» 
come Tax, Punjab. 

M. D. C. Ralli, for the Petitioner. 

Mr. J. N. Aggarwal, for the Opposite 
Party. © 


Judgment.—Messrs. Tahlia Ram-Amir 
Chand of Tandlianwala have applied under 
s. 66 (3), Income Tax Act, against the 
refusal of the Income Tax Commissioner to 
state a case for reference to this Court aris- 
ing out of their assessment for the year 
1932-33. The admitted facts are that a 
certain firm was owed by one Saadullah 
(since decease) a debt of Rs, 28,000. This 
was settled by Saadullah himself repaying 
Rs. 16,000, while the balance of Rs. 12,095 
was paid on his behalf by the petitioning 
assessees, with the result that Saadullah 
became indebted to the latter sum of 
Rs. 12,035. After Saadullah’s death his 
sons admitted in 1930 a liability to the 
petitioning assessees in respect of this debt, 
for Rs. 16,500 made up of Rs. 12,10u princi- 
pal and Rs. 4,100 interest. The petitioning 
assessees, who adopt the mercantile or book 
system “of accountancy, duly credited the 
sum of Rs. 4,400 to their interest account, 
although the amount had not actually been 
realised, and this amount was taken into 
account in the assessment of income-tax, as 
income derived from interest. 


During the year of assessment the peti- 
tioners sold this debt to the original credi- 
tors for Rs. 12,100 thus abandoning their 
title to recover this item of Rs, 4,400 in- 
terest, which had already been shown as 
income in their account. When they ap- 
plied to the income-tax authorities for a 
reduction on account of this irrecoverable 
debt, the Income Tax Officer supported by 
the Commissioner disallowed the amount 
as being a loss of capital, and declined to 
state a case for reference to this Court as 
to whether this sum should have been 
disallowed ‘or not, as being a pure question 
of fact. It is true that ordinarily it isa 
question of fact to be determined by the 
Income Tax Officer whether a particular 
debt is recoverable or not. But in the pre- 
sent case it is admitted that the debt is, 
as a fact, irrecoverable since the petitioner 
has definitely abandoned his title to re- 
cover this debt. In refusing to state a case 
in respect of the disallowance of this sum 
on the ground that it represents a loss of 
capital, it appears to us that the Income’ 
Tax Commissioner is wrong in stating that 
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and customs of the Roman Catholic 
Church: see page 42 of the printed record. 
This application was granted on the same 
day. ‘The next day on November 8, 
1932, a further application for amend- 
mentrof the plaint was made by the 
petitioner, and another ground was sought 
to Le added to the plaint, namely, the 
marriage was void, because the person 
performing the marriage was not so 
authorised under the provisions of the 
Indian Christian Marriage Act. This was 
also allowed. .The hearing of the evidence 
in the case was concluded on November 
7, 1952, and the judgment was delivered 
on November 14, 1932. 


It appears that on the amendment 
being allowed, a plea was taken orally 
on behalf of the respondent that a suit, 
beeed’on the allegation that the marriage 
was null and. void because the proper 
rites of the Oatholic Church had not been 
observed and because the person per- 
forming the marriage was not authorised 
io do‘so, could not be maintained in 
the High Court. The learned Judge, 
therefore, first tried the question of jurisdic- 
tion. 


He found that he had jurisdiction to 
hear the amended case also. On the 
question of the idiocy of the petitioner, 
the learned Judge found that he was 
not an idiot. On the question whether 
the marriage was null and void on the 
ground of fraud and force, the learned 
Judge found that no case had been 
establiched. But he added a new issue 
in the following language:~“Did the 
petitioner consent to the said marriage?” 
and on this issue the learned Judge came 
to the conclusion that the petitioner was 
incapable of giving his consent and, 
therelore, was incapable of contracting 
a valid marriage. 
observance of the rites and ceremonies of 
the Church of Rome and the authority 
of the priest to solemnise the marriage, 
the learned Judge came to the 
conclusion that the necessary rites and 
ceremonies had not been observed and 
the marriage was accordingly void. He 
further held . that the Reverend Father 
Livesay, the priest, having failed to 
perform the rites enjoined by the Church 
of Rome and having no authority to 
perform a marriage according to the other 
provisions of the Christian Marriage Act, 
the marriage was void. In the result the 
suit was decreed. 
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Onthe question of the . 
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The first question that has been argued 
before us is the question of jurisdic- 
tion. 

The jurisdiction to hear a matrimonial 
matter was conferred on this High Court 
by Art. 26 of its Letters Patent. This 
exercise of jurisdiction is subject to any 
law that the Indian Legislature may 
enact from time to time. This is laid 
down in cl. (35) of the Letters Patent. 
Such being the case, we have to look to 
the Acts passed by the Indian Legislature 
for our guidance, The Indian Divorce 
Act, being Act No. IV of 1869, in pursuance 
of which the present suit was originally 
instituted, defines the extent of the 
jurisdiction of the High Court with 
respect to matters coming within the 
purview of the said enactment. It 
runs, so far as is material for our 
purposes, as follows :— 

“The jurisdiction now exercised by the High 
Courts, in respect of divorce a mensa et toro and 
in all other causes, suits and matters matrimonial, 
sball be exercised by such Courts and by the 
District Courts subject to the provisions in this 
Act contained and not otherwise, ve 

From this clear language of s. 4, it 
follows that the jurisdiction in matrimonial 
matters conferred on this High Court by 
Art. 26 of its Letters Patent is to be 
exercised in accordance with the provisions 
of the Divorce Act of 1¢69 and in accord- 
ance with that Act alone. Sofar as the 
suit is based on the grounds that the 
petitioner was an idiot at the time of 
his marriage and that the consent of the 
petitioner was obtained by force or fraud, 
the jurisdiction of the High Court exists, 
because of the provisions of s. 19 of 
the Divorce Act, 1869. This Act does not 
empower the High Court to declare a 
marriage null and void on the ground 
that the ceremonies necessary for a 
marriage enjoined by the Church have 
not been performed. The reason is 
simple and is this. Section 4 of the 
Divorce Act does not allow the High Court 
to exercise its matrimonial jurisdiction 
otherwise than under the rules laid down 
in the Act. The Act nowhere confers on 
the High Court a jurisdiction to hear a 
case for a declaration that a certain 
marriage is void because of non-observ- 
ance of the essential of the Church. A 
suit based on the ground of non-obsery- 
ance of essential ceremonies must, there- 
fore, be instituted in an ordinary Court 
of original civil jurisdiction, namely, in 
the Court of a Munsif or a Subordinate 
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Judge, aécording to the pecuniary and 
territorial jurisdiction of such Court. 

The Indian Christian Marriage Act (Act 
XV of -1872) lays down rales as to how 
a Ohristian marriage is to be solemnised in 
India. Section 5 of the Act lays down ‘the 
rule on the point, and s. 4 says that any 
marriage not solemnised in accordance with 
the provisions of the section shali be void. 
The Act (of 1872) does not specify the 
Courtin which a relief is to be sought 
by a petitioner. This means that he or 
she must seek such relief in an ordinary 
Court of original civil jurisdiction in India 
and such a Court would be the Court of a 
Munsif or a Subordinate Judge as stated 
above in the province of Agra. Itis no 
doubt open to the High Court when such a 
suit is instituted in the Courtof a 
Munsif ora Subordinate Judgeto transfer 
it to itself and to try it under its extraordi- 
nary original civil jurisdiction. But no 
such suit is permitted by the law (B. 4 of the 
Divorce Act, 1869) to be instituted directly 
inthe High Court. [+ follows that the 
learned trialJudge of this Court was not 
authorised by the law to hear the suit, so 
far as it was based on the plea subsequ- 
ently added by the petitioner. 

The view of the law that has been 
taken by me was taken in the High Court 
of Calcutta inthe case of Æ., L. Gasper v. 
W. Gonsalves (1) andthe same view was 
taken in Patnain Lish v. Lish 72 Ind. 
Case 657 (2). So far as we are aware, only 
one Court, namely, that of Lower Burma, in 
Consterdine v. Smaine 47 Ind. Cas, 544 
(3) took a contrary view; but I am 
not prepared to accept that view as the 
correct one. may point ont that the 
learned Counsel for the petitioner could 
not make any satisfactory answer to the 
line of reasoning advanced on behalf of 
the appellant and accepted in this judg- 
ment. In one or two cases heard in this 
Court by Walsh, J..a suit like the 
present one was heard anddecided. But 
in those cases no question of jurisdiction 
was ever raised or decided, These are, 
therefore, no authority for a contrary 


view. 

Ihold that that portion of the suit which 
is based on the ground that the marriage is 
void, because certain ceremonies required 
by the rales and customs of the Oatholic 


1)13 B LR 109. 
(2) 72 Ind. Oas, 65; AI R 1923 Pat, 391; 1 Pab, L 
R 129; (1923) Pat, 12 
na) 47 Ind, Oia 914 A IR 1918 L B 83; 11 Bur, L 
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‘should be married to the petitioner. 
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Chureh have not been observed, ‘must be 
dismissed. rman: < 

In this view, the question of the capacity 
of Father Livesay to celebrate a marriage 
does not arise. The priest never pro- 
{essed to be authorised to celebrate thé 
marriage otherwise than as a marriage 
solemnised in a Church. He did solemnise 
such a marriage, although he did- not 
observe certain of the rules, The marriage, 
therefore, cannot be held to be void on the 
ground that the person who celebrated 
it was not authorised to do so. 

As the case may go before His Majesty in 
Council, I may make a few remarks on 
the merits on this part of the petitioner’s 


case also. . 
To start with, the amendment sought 
for was a telated one and could. be 


allowed only on condition of payment of 
costs by the petitioner tothe opposite party. 
The appellant was, further, entitled to an 
opportunity to adduce evidence on the new 
case adopted forthe petitioner. The ap- 
pellant properly. takes exception to the 
procedure of the learned Judgein objec- 


tion No. 4 of the memorandum of 
appeal. a Wy 
The facts on which the case for the 


is based are toldby Father 
I have no reason’ to’ 
to be as fol- 


petitioner 
Livesay, whom 
disbelieve, and. appear 
lows.— 

The petitioner went to the Reverend 
Father Livesay, a secular priest of the 
Roman Catholic Church at Bhawali. He, 
at his second visit, proposed that he should: 
be married to the appellant and that the’ 
appellant should be converted to Christi- 
anity by Father Livesay. It was arranged 
that the appellant should receive instruc- 
tions into the doctrines and teachings 
of the Church of Rome before she was 
converted and that on her conversion she’ 
The 
appellant thereupon took wp her residence’ 
in the out offices of the Church and: there” 
received instructions in Christianity for’ 
two to three weeks. On Monday, November 
10, 1930, during the morning service the’ 
appellant was baptised, andin the same 
afternoon she was married to the peti- 
tioner according to the form of the Roman , 
Church. On Sunday November 9, 
the banns were published. ‘The flaws that 
are alleged to exist im the marriage of 
the the parties consist of these. First, 
the rules of the Roman Church require that 
the banns should be published thrice 
before the marriage and once at a time, 
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either on a Sunday or any other sacred 
day and at intervals of a week. The 
second flaw isthat asitwas going to be 
a mixed marriage, namely, between 
the petitioner, a follower of a Protestant 
Church, and the appellant, a Roman 
Catholic, dispensation of the Bishop should 
have been obtained prior tothe perform- 
ance of the ceremony of the marriage. 
The learned trial Judge has held that 
owing to these flaws the marriage was 
void, because it was not performed in 
-accordance with “the rules, rites, cere- 
monies and customs of the Church,” That 
Father Livesay is an ordained priest is 
not denied; nor is it denied that if the 
banns had been proclaimed properly and 
if the dispensation of the mixed marriage 
had.-been obtained, the marriage would be 
otherwise flawless. The Roman Catholic 
Bishop of Allahabad within whose diocese 
the marriage was performed has sworn 
that, according to the doctrines of the 
Roman Church, the marriage is a good one 
although the flaws mentioned above 
exist. The Bishop has supported his opin- 
ion with a quotation from ‘‘Legislation 
in the new Code of Cannon Law by 
Ayrinbac” in support of his opinion. The 
learned Judge,. however, was of opinion 
that although the marriage might be good 
according to the Roman Church, it was 
void under the statute law. 


Ifear thereis a fallacy in this view. 
All rules are framed with the ultimate 
object of doing an act effectively and in 
such a manner that possible serious 
defects may be avoided. but there exists 
always a distinction between rules which 
are essential and rules which are not 
essential. The non-observance of essential 
rules will entail a nullification of the act 
itself; while the non-observance of non- 
essential rules need not lead to the same 
result. For example, under the Hindu 
Law certain ceremonies including the 
recitation of certain mantrus are enjoined 
for the due performance of an adoption 
or amarriage. Butit has been repeatedly 
held that the non-observance of certain 
rules will mot render the marriage or 
adoption invalid; while the non-observance 
of others will lead,to a contrary result. In 
the case of a Hindu adoption what is 
essential is the giving and taking provided 
of course, the boy adopted is eligible for 
adoption. The religious ceremony may 
not have been performed, according to the 
strict rulesof the religion. Similarly in- 


153—93 & 94 
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stances may be quoted from rules of 
Muhammadan Law. 

In modern times statules of procedure 
make aclear distinction between an 
essential and non-essential rule. The 
Civil Procedure Code of 1908 by s. 99 lays 
down that:— 

“No decree shall be reversed or substantially 
varied; nor shalla case be remanded in appeal on 
account of any misjoinder of partiesor causes of action 
or any error, defect or irregularity in any proceedings 
in the suit not affecting the merits of the case or the 
jurisdiction of the Court.” 

A similar rule will be found in the 
Criminal Procedure Code in s. 537. 

The question, whether the omission of the 
banns and the omission of the dispensa- 
tion willmake a marriage otherwise valid, 
void, is a question which must be decided 
according to the “rules, rites, ceremonies 
and customs of the Church”. The Church 
which lays down the rules, rites, ceremonies 
and customs, must necessarily also lay 
down which of such rules, etc., are essential 
and which are not essential. If the 
Church saysthat certain rules should be 
observed but that non-observance will not 
render the marriage void, there is nothing 
ins.5 of the Indian Christian Marriage 
Act (1872) which saysthat sucha mar- 
riage is to be declared void by a 
Court. 

According to the book “Legislation in 
the New Code of Cannon Law by Ayrinhac,” 
the banns are meant to discover if there is 
any “impediment” in the proposed 
marriage. Want of banns does not in- 
validate a marriage celebrated by the 
Catholic Church: see Art. 44 and the note 
of the said book. The only impediment 
that existed in this case was that it was 
going to bea mixed marriage, 4. e.of a 
Protestant to a Roman Catholic. Article 
127 tells the pastor not to celebrate a 
mixed marriageif he can dissuade the 
party following the Catholic Church from 
entering into it, If he cannot, heis told 
to celebrate the marriage according 
to the rites of the Church. Article 129 
indicates that a marriage of persons of 
different but Christian faiths, celebrated 
without a dispensation is not void, but 
allows the parties to live together. At p. 74 
of the book is quoted the rule that a mar- 
riage with an impediment that is merely 
“prohibitive” is not void. ‘There is no evi- 
dence before the Court to contradict the 
Bishop or to show that the book he relies 
on does not disclose the correct Church 
Law. 


In this view of the situation in my 
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opinion the marriage in this case is not 
void under s. 4 of the Act of 1872. 

_ The next question “that requires deter- 
mination is whether the marriage is null 


and void because “the petitioner 
did not consent tothe said mar- 
riage”. 


The learned Counsel for the petitioner 
tried to support the decree of the learned 
trial Judge on grounds which have been 
found against him. It will, therefore, be 
convenient to consider the whole case on 
the point together. 


_ The plea of the petitioner that at the 
time of the marriage of the parties the 
appellant had a husband living was 
abandoned at an early stage of the trial 
—see atp. 5 the note made by the Judge 
under the | issues. The suit, therefore, 
went to trialon the questions whether the 
petitioner was an idiot and whether the 


marriage had been induced by fraud and 
force. 


Although the learned Counsel for the 
petitioner tried to support the decree of 
this Court on the basis of allegations of 
fraud and force, he could not lay before 
us any evidence worth acceptance to lead 
us to the conclusion that any force or fraud 
had been practised. As the learned trial 
Judge has pointed out, no particulars of 
the fraud were set forth in the plaint or 
subsequently at the trial. As regards 
force, the evidence is almost negligible. 
The petitioner no doubt said that he had 
been told by appellant's brother and 
nephew that dire consequences would 
follow if he did not marry the appellant. 
The petitioner never stated clearly what 
he understood as to the nature of the dire 
consequences which were likely to follow 
on his not marrying the appellant. As 
we shall show later on, the appellant is 
far from being an idiot. In the circum- 
stances, the learned Judge was right in 
disbelieving the story of the exercise of 
threat said to have been made by the 
appellant's relations. It was always open 
to the petitioner, to mention to his sister 
that threats were beingheld out to him. 
But he never mentioned the fact. The 
petitioner rides horses, shoots and goes 
about fishing. In the circumstances, it is 
difficult to believe ihat poor men living by 
labour, men in the position of the appel- 
lant’s relations, could really infiuence his 
mind by threats of physical violence. I 
agree, therefore, with the Court below in 
holding that neither any fraud nor any force 
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was used to induce the petitioner to 
contract the marriage in question. 

The main question in fact to be decided 
in this appeal is whether the petitioner is 
an idiot. 

To the question of idiocy the learned 
Judge has added the question whether the 
petitioner gave his free consent to the mar- 
riage. Before I consider this latter aspect 
of the case, | have to make a few observa- 
tions, first the question of consent was never 
raised in the petition of the plaint and the 
question of the consent is one of fact and_ 
could not-be treated as a question of law.” 
If, therefore, the question of consent was 
raised in the mind of the learned Judge, 
the proper course for him to adopt was 
to frame an issue although the case had 
already closed, and to give the parties an 
opportunity to adduce evidence on the 
point. This was not done. The learned 
Counsel for the parties could not point to 
any portion of the record to show that the 
learned Judge ever indicated before he 
wrote his judgment his intention of trying 
an issue as to the question of consent. 

The next observation that I have to 
make is that in a case which has heen tried 
on the question whether ihe petitioner is 
an idiot or not, it is not open to a trial 
Court to make anew case based on the 
ground that, although the petitioner was 
notan idiot, he was a feeble-minded man 
who could not have entered into a contract 
of marriage. The case of Durga Bakhsh 
Singh v. Mohammad Ali Beg (4), decided 
by their Lordships of the Privy Council, is 
entirely pertinent to the present case. There 
the plaintiff brought the suit on the allega- 
tion that he was a lunatic and the mortgage 
bond in suit had been taken from him 
while he was suffering from lunacy. The 
case of lunacy altogether failed; but the 
learned Subordinate Judge drew the in- 
ference, on the basisof the evidence given 
to prove his lunacy, that the plaintiff was a 
man of weak intellect who could be easily 
influenced improperly to enter into the 
transaction he sought to dispute in the suit. 
Their Lordships of the Privy Council said 
that this could not be permitted and upheld 
the decree of the Judicial Commissioner 
of Oudh by which the plaintiff's suit had 
been dismissed. 

The next observation that I want to make 
on the point is that want of consent as 
such does not find place in s. 19 of the 
Divorce Act (1869) as one of the grounds 


(4) 27 Al; 7 O O 287; 31 I A 235; 8 Sar. 725 
(PO. 
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for declaring a marriage null and void, 

The reason why any state of mind which 
falls short of lunacy or idiocy has not been 
allowed to be a ground for annulment of 
a marriage is clear. A marriage is no 
doubt described as a civil contract, but it 
is far from being in the nature of an ordi- 
nary contract. A contract, which is in- 
duced by fraud or force or coercion or 
misrepresentation, is voidable at the in- 
stance of the party whose consent has been 
obtained by such influence and is not void 
in. itself—see s. 19 of the Indian Contract 
Act. In the case of a marriage it is either 
oid or good. It would be impossible to 
talk of a marriage as ‘“‘voidable” at the 
option of one of the parties while it should 
e binding on the other party. The ob- 
ervations to be found in the well known 
case of Moss v. Moss (5) are very pertinent 
n the point. Persons differ from one an- 
ther in the degree of intelligence posses- 
ed by them. It would be a dire calamity 
fit could be said asa matter of law that 
marriage entered into by a person who 
s neither a lunatic nor an idiot, is void, 
imply because one of parties lacks in in- 
elligence, although he is able to under- 
tand the nature of the bonds of matrimony 
nto which he is entering, As observed by 
annen, P.,in Durham v. Durham (6) the 
ontract of marriage is a very simple one 
hich does not require a high degree of in- 
eljigence to comprehend. 

In dealing with the question whether the 
etitioner is an idiot or not, I shall show that 
he petitioner was fully able to understand 
ə nature of the ceremony that was per- 
ormed at the Church of Bhawali, and 
hereby gave his consent to the marriage 
vithin the meaning of the Indian Contract 
‘\ct. 
| I will now take up the question of the 
‘diocy of the petitioner. 

On behalf of the petitioner his next 
viend, a sister four to six years older than 
imself, the petitioner himself and two 
iedical gentlemen, who appear to have 
‘een examined as experts were examined 
o establish the plea of idiocy. I will first 
wonsider the evidence of the petitioner's 
ister, Miss Edith Jones. (His Lordship 
fter considering the evidence of Miss 
«dith Jones and the petitioner held that the 
etitioner was capable of understand- 
ig the nature of the ceremony proceed- 
d). ‘here is evidence of two witnesses, 


(8) (1897) 66 L J P 154; 45 WR 635; 77 L 
(6) (1£85) 16 P DEO, 
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whom -I have already mentioned, on 
behalf of the petitioner, and it is neces- 
sary to deal with that evidence before 
the case can be finally decided. Oap- 
tain Aitchison, the Civil Surgeon of Allab- 
abad, was examined as anexpert. He kept 
the petitioner under his observation for 
sixteen days and talked to him occasionally 
and he expressed the opinion that the peti- 
tioner was an idiot and that he was defi- 
cient in reasoning power. The witness 
further stated: 

“the term (idiot) varies medically from a man 
completely a plant to a man who though able to 
profit a little from education is still unable to 
manage his own affairs. The petitioner is deficient 
in reasoning power.” 

Later on, the learned Doctor told the 
Court that he had applied Binet and Simon 
tests and that he had come to the conclu- 
sion stated above. At the end of the ques- 
tions put by the petitioner's Counsel, the 
learned Doctor said: | 

“I do not think he (the petitioner) can give 
evidence. If the questions put tohim are simple, 
he may auswer them, but I do not think he would 
understand them.” 


As I have said, the petitioner did give his 
evidence, and intelligently too; that the 
questions put to him were not always 
quite simple and that he did understand 
them and did answer them like a man who 
understood the questions. | 

Now the question arises -what is the 
value of the evidenceof Captain Aitchison ? 
I may mention before going further that 
according to Mr. Aitchison’s estimate, the 
petitioner has the mentality of a child of 
six. The trial Judge rejected bis (Captain 
Aitchison’s) opinion that the petitioner was 
an idiot and came to the conclusion that 
the petitioner was not an idiot. The learn- 
ed trial Judge, however, thought that the 
petitioner had the mentality of a child of 
nine, that is to say, was much more in- 
telligent than a child of six. 

Captain Aitchison was apparently exa- 
mined as an expert, and we have to con- 
sider what is the nature of the evid- 
ence that an expert may give and what 
is the weight which a Court should 
give tosuch evidence. The Indian Evid- 
ence Act deals with the case of expert 
witnesses ins. 44. It rune as follows :— 

“ When the Court has to form an opinion upon a 
point of foreign law, or of science or art, or as to 
identity of handwriting (or finger impression), the 
opinions upon that point of persons specially skilled 
in such foreign law, science or art,(or in questions as 
to identity of handwriting) (or finger impressions) 
are relevant facts.” 

Then s. 51, says: os | 

“u Whenever the opinion of any living person is 
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relevant, the grounds on which such opinions are 
based are also relevant,” 

I take it that” Captain Aitchison was 
called as a man of Medical Science to ex- 
press an opinion as to whether the mental- 
ity of the petitioner was that of an idiot 
or not. Accepting for the moment, though 
not deciding, that the word “idiot” is a 
term of medical significance, according to 
the witness, the term is used medicallytina 
large variety of cases, it being applied to 
aman who iscompletely a plant and to a 
man who though able to profit a little from 
education is still unable to manage his own 
affairs. Thisis a definition which would 
indeed cover a large variety of cases, and if 
we apply this definition, we shall have 
probably to include in the term spend- 
thrifts, who having partly run through 
their estates apply to the Court of Wards 
for taking over the management of their 
estates, onthe ground that they are unable 
to manage their own affairs. These spend- 
thrifts may be unable to manage their own 
affairs, but it is difficult to say that, if 
they are Christians and if they are govern- 
ed by the Divorce Act, their marriages are 
also liable to be declared null and void 
owing to their beingidiots. Evidently such 
a definition would not do for our purposes 
and would not at all fitin with an inter- 
pretation of the word “idiot” as used in 
s. 19 of the Divorce Act. It is true Captain 
Aitchison later on stated in his evidence 
before the Court that his final diagnosis 
was that: 

“ The petitioner's was a case of Amentia amounting 
to idiocy in its more minor form and is definitely 
more than feeble mindedness,” 

I have already mentioned that in the 
opinion of Mr. Aitchison the petitioner could 
not give evidence and that he might be 
able to answer simple questions, though 
the learned Doctor thought that the peti- 
tioner would not be able to understand 
even simple questions. 

The opinion of an expert by itself may be 
relevant but would carry little weight 
with a Court unless it is supported by a 
clear statement of what he noticed and on 
what he based his opinion. The expert 
should, if he expects his opinion to be 
accepted, put before the Oourt all the 
materials which induced him to come to his 
conclusion, co that the Court, although not 
an expert, may form its own judgment on 
those materials (s. 51_ of the Evidence Act). 
In the evidence of Captain Aitchison the 
materials on which his opinion was formed 
are, generally speaking, wanting. If he 
had given the questions which he put from 
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time to time and the answers he got t 
those questions, if he had told us that he 
observed the petitioner from time to tim 
without the petitioner knowing that he wa 
being watched, and if we had been tol 
what Captain Aitchison observed, we migh 
have been in a position to say whether th 
opinion of the expert should be accepted o 
not. The mere mention, that a certaiz 
kind of test known as Binet and Simor 
tests were applied and certain results wert 
obtained, might be relevant as a piece ol 
evidence but would not be conclusive. 

As is well known, the Binet and Simor 
tests are applied to children to test theii 
intelligence and they are in the shape ot 
questions which a child of a certain age 
may be expected to answer. If a child oi 
five answers questions meant for a child 
of five, it will be taken that it has the 
intelligence of its age. Similarly a youth 
of ten may not be able to answer the ques- 
tions meant for a youth of his age and may 
be able to answer questions meant for a 
child of seven only. In that case he would 
be supposed to have the intelligence of e 
child of seven only. We do not know what 
questione were put by Captain Aitchison 
to Mr. Jones and what answers he received. 
On the other hand, as I have pointed out. 
the evidence of the petitioner himself, cover. 
ing a large area, itself nullifies the opinion 
of Captain Aitchison that the petitioner hae 
the mentality of a child of six and that he 
is an idiot. The meaning of the term 
“idiot,” according to Murray’s Englisk 
Dictionary, is stated to be: 

“A person so deficient in mental or intellectua 
faculty as to be incapable of ordinary acts of reason 
ing or rational conduct.” 

The petitioner, who has a license to holc 
a gun for shooting, who does go about 
shooting, who rides a horse, who sometimer 
gees about fishing, who can compose ¢ 
letter for himself and write it in a tolerably 
good hand, who reads books to pass time 
who is invited to tea parties, who knows 
the nature of the transaction in which he 
entered with the appellant and indeed wh: 
arranged for it with Father Livesay, cannon 
be called an idiot in the ordinary accept 
ance of the word, namely, as: 

“ A person so deficient in mental or intellectua 
faculty as to be incapable of ordinary acts of reason 
ing or rational conduct.” 

We find that the word ‘‘idiot ” has beer 
used in the Mental Deficiency Act, 1913 
(Scotland). The object of this Act is to con- 
trol persons who cannot manage them- 
selves. Four classes of mentally deficient 
persons are mentioned and the fourth and 
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worst of these is described as an “idiot.” 
The others are imbeciles, feeble-minded 
persons and moral imbeciles.” The fact 
that the Legislature chose the word ‘‘idiot” 
to indicate the worst kind of mentally 
deficient persons goes to show that it was 
the fittest word to signify the idea. In 
this Mental Deficiency Act, 1913, idiots are 
defined as: 

“ Persons so defective in mind from birth or from 


an early age as to be unable to guard themselves 
against common physical dangers.” 


Certainly this definition cannot be applied 
to the petitioner. 

Then we find in the book called Clinical 
Hand Book of Mental Diseases by Lt. Col, 
Shaw, I. M.'S., that mental diseases are 
placed under four categories, namely, (1) 
feeble-mindedness, (2) imbecility, (3) moral 
imbecility and (4) idiocy. Idiocy is said 
to be that state of the mind in which there 
is a profound mental defect and the person 
is unteachable. 


Captain Aitchison has described the 
petitioner as an idiot of microcephalic type 
with a monkey face and ears sticking out. 
This, no doubt, is a description of some 
kinds of idiots to he found in Medical books, 
for example, see “A Text Book of Practice 
of Medicine” edited by F. W. Price, 11th 
Edition, p. 1738—41. Having seen the peti- 
tioner in Court, I find myself unable to say 
that he has the face of a monkey or that 
his head isso small in proportion to his 
body as to attract attention. His ears, no 
doubt, do stick out. But no authority has 
been quoted to us from medical books that 
aman with a small bead and a monkey 
face and sticking-out sars must necessarily 
be an idiot.. As I have observed, however, 
the petitioner has neither a monkey face nor 
has a head which is noticeably small in 
proportion to his body. His head was 
measured with a tape and the measurement 
was 20.” The inside of the hat measured 
194.” Surely this is not an unusually small 
head. 

We are not bound by the definition of an 
“idiot? as found in Medical Literature. 
We have to read the word “idiot” used 
in 8.19 of the Divorce Act as a word used 
in its ordinary significance. But even if 
we apply tothe word its medical meaning, 
the petitioner cannot be called an idiot; 
much less can he be called an idiot if we 
treat the word “idiot” as having been 


used in its ordinary sense in the English 
language. 

I must hold and do hold that I should 
not allow Oaptain Aitchison’s evidence to 
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override the inference to be drawn from 
the remaining evidence on the record. 
(After considering the other evidence 
His Lordship concluded.) I come to 
the conclusion that the petitioner is 
not an idiot within the meaning of 
s. 19 of the Indian Divorce Act, that 
he anderstood the nature of the marriage 
transaction in which he entered and that 
the marriage cannot be declared as a 
nullity on any of the grounds mentioned 
in s, 19 of the Divorce Act, or on the 
ground of want of intelligent consent. 

In the result, I would allow the appeal, 
set aside the decree of this Court and dis- 
miss the petitioner's suit with costs through- 
out, 


Sulaiman, ©. J.—I concur in the order 
proposed. It is only in deference to the 
opinions expressed by two learned Judges 
of this Court, with considerable experience 
of matrimonial cases, whom we are over- 
ruling, that I wish to add a few words 
separately. 

Quite apart from the question whether 
the issue as to the want of necessary cere- 
monies was properly raised at a late stage 
in the case, I fully agree that the High 
Court has no jurisdiction to entertain the 
suit under the Indian Christian Marriage 
Act (Act XV of 1872) on its original side. 

No doubt under cl. 26 of the Letters 
Patent the matrimonial jurisdiction between 
persons professing the Christian religion 


was conferred upon this Court. But under 
cl, 35 the provisions of the Letters Patent 
are subject tothe Legislative powers of 


the Governor-General in Legislative Coun- 
cil. Whatever wider powers might have 
been vested in the High Court, s. 40f the 
Indian Divorce Act (Act IV of 1869) con- 
siderably curtailed it. The jurisdiction 
then exercised by the High Courts in res- 
pect of divorce a mensa et toro, and in all 
other causes, suits and matters matrimonial, 
was to be exercised thereafter subject to 
the provisions of that Act “and not other- 
wise”. Section 7 of the Act did not con- 
fer any additional jurisdiction, but merely 
provided what principles and rules were to 
be followed when a suit was properly 
entertained. It is, therefore, quite clear 
that no matrimonial suits, other than those 
which can fall within the scope of the 
Divorce Act, can be entertained by the 
High Court, The grounds on whicha suit 
can be entertained under the Divorce Act 
are indicated in 8.19. The principles and 
the rules which are to be followed may, 
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under s. 7, be asnearly as may be conform- 
able tothe principles and rules on which 
the Courts in England act. 

The Indian Christian Marriage Act, inter 
alia, lays dcwn how and by whom mar- 
riages are to be solemnised. No section in 
this Act confers any jurisdiction on the 
High Court to entertain a suit for a decla- 
ration thata marriageis null and void for 
want of necessary ceremonies. In the 
absence of any specific provisionto that 
effect, obviously a suit for a declaration that 
amarriage is null and void on account of non- 
conformity with any of the indispensable 
conditions laid down for ifs solemnization 
would liein the subordinate Civil Court. If 
a suit were pending in such Court, the 
High Court msy, in the exercise cfits extra- 
ordinary jurisdiction, transfer it to its own 
file; but the High Court has no jurisdiction 
toentertain a suit underthis Act direct. 
Indeed, it seems that a suit for a declara- 
tion that a marriage is null and void on 
grounds other than those mentioned ins. 19 
of the Indian Divorce Act would be 
a suit under the Specific Relief Act 
only. 

It is unnecessary in this case to consider 
whelherthe marriage in dispute was null 
and void on account of the cmission of any 
rules, rites, ceremonies or customs. The 
Indian Christian Marriage Act does not lay 
down what such rules, rites, ceremonies and 
custums are. The burden would lie on any 
party, who asserts that any such rules, 
rites, ceremonies and customs were not 
observed, to prove not only the omission 
but also that such rules, rites, ceremonies 
or customs were absolutely essential and 
indispensable in the sense that on account 
of their not being duly performed, the mar- 
riage itself was void. 

In the present case the Bishop of Allah- 
abad had stated as his opinion that the 
non-observance of certain requisites was a 
mere irregularity and was not fatal, Of 
course a Oocurt isnot bound to accept the 
opinion of a religious expert, however high 
he may be placed in Church. The duty is 
on the Court itself to decide as between the 
parties before it as to whether the marriage 
was void or not. But a decision cannot be 
given merely because in some religious 
text-books certain things are enjoined or cer- 

. tain other things are prohibited. The ques- 
tion would still remain whether their non- 
observance is fatal. This question can be 
answered only if clear text in religious 
books of high avikoriity were to lay down 
mn express i iue hat tbe ron-compliance 
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with any such provision would render the 
marriage null and void. Itis nota mere 
matier of an opinion of an expert ora 
Judge, but a matter depending entirely 
on the authority of the texts relied upon. I 
may add that the learned Advocate fur 
respondent has drawnour attention to pas- 
sagesin Ayrinhac’s Marriage Legislation 
In the New Code on Cannon Law which 
shows what things are forbidden and what 
are major and minorimpediments to mar- 
Yiage. But our attention has not been 
drawnto any passage where it is said that 
where a marriage between a Roman Catho- 
lic and a Protestant has been performed 
the marriage is null and void, or that if 
banns have been called less than three times 
the marriage isa nullity. It has been sub- 
sequently brought to my notice that s. 77 
of the Indian Christian Marriage Act 
would cover some irregularities. 

As the question doesnot arise in this 
case, I am not called upon to express any 
final opinion on this point. 

The petition in this case was based on 
four grounds out of those mentioned in s. 19 
cithe Divorce Act. The case that the ap- 
pellant had a husband living at the time 
of marriage was abandoned at the trial. 
The learned -udge has found that no 
force or fraud has beenestablished in this 
case. He has also recorded a finding 
that 

“I donot think that it can be said that he (the 
respondent Mr. Jones) is an idiot within the mean- 
ing of s. 19(3)ofthe Indian Divorce Act which 
classes lunatics and idiots together.” 

The issue of idiocy has been decided in 
favour of the wife. But these findings are 
challenged on behalf of the husband. 

It is nobody’s case that Mr. Jones is a 
lunatic, but it is said that he isan idiot. 
An “idiot” is not defined in the Divorce 
Act or the General Clauses Act or in any 
other Indian Act, but undoubtedly idiocy 
isaform of congenital insanity. Itisa 
form ofinsanity due to the absence of 
development ofthe mental faculties and 
intelligence from very childhood. 

So far as the definition of an insane per- 
a man of unsound mind is con- 
cerned, there has always been a difference 
between the points of view of a medical 
man anda lawyer. I had occasion to 
point out this difference in the case of 
Pancha v. Emperor (7). There are many 
persons who would be considered insane 
by medicalmen who do not come up to 

(7) 139 Ind. Oas. 147; AIR 1932 All. 233; LRI3A 
31 Cr.; (1932) Or. Cas, 231; Ind, Rul, (1932) All. 536; 
33 Cr, L J 714. 
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the standard ofinsanity as prescribed by 
law. The lawhas seb up a very high 
Standard and the only test which has been 
laid down is as to whether the person was 
by reasonof unsoundnessof mind incap- 
able of knowing the nature of the act, or 
that he was doing what was either wrong 
or contrary tolaw (s. 84, Indian Penal 
Code). This, ina sense, is the definition 
borrowed from the opinions of the fifteen 
Judges in Daniel McNaughten’s case 
who unanimously laid down that 

“to establish adefence onthe ground of insanity, 
it must be clearly proved that at the time of 
committing the act the accused was labouring 
under such a disease of the mind as not to know 
the nature and quality of the act he was doing, 
or if he did know it, he did not know 
he was doing what was wrong.” 

The learned Judges further pointed out 
that ifa person labours under a delusion, 
he must be considered tobe in the same 
situation as if the facts with respect to 
which the delusion exists were real, that is, 
the delusion must have reference to the 
fact in issue. 


Anything short of this standard, how- 
ever muchit may be regarded tobe a case 
of insanity according to the medical science, 
is not insanity as recognized by law. The 
medical science has along category of 
various degrees of abnormality which are 
thought to be insanity. They include 
idiocy, imbecility, feeble-mindedness and 
subjectivity to siupor, exaltations, delu- 
sions, impulses, etc. Indeed, abnormality 
in one form or another is considered ac- 
cording to medical books as a species of 
insanity, but that is not the legal view. 

It has been argued before us that the 
word “idiocy” ins. 9 should be taken in a 
wider sense than insanity. 

The only Act in England in which idiocy 
has been defined appears to be the Mental 
Deficiency Act (3 & 4 Geo. Ohap. 5 of 1-13). 
‘ection | contains the definition of ‘‘de- 
fectives” who are classified into 4 cate- 
gories. 

(a) Idiots i. e., persons so deeply defec- 
tive in mind from birth, or from an early 
age, as to be unable to guard themselves 
against common physical dangers. 

(b) Imbeciles, t.e., persons in whose 
case there exists from birth or from an 
early age mental defectiveness not amount- 
ing toidiocy, yet so pronounced that they 
are incapable of managing themselves or 
their affairs, 

(c) Feeble-minded persons, i. e., persons in 
whose case there exists from birth or from 
an early age mental defectiveness not 
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amounting to imbecility, yet so pronounced 
that they require care, supervision and 
control for their own protection and for 
the- protection of others. 

(d) Moral imbeciles, ie, persons who 
from an early age display some perma- 
nent mental defect coupled with strong 
vicious or criminal propensities on which 
punishment has had little orno deterrent 
effect. 

No doubt this definition of idiots and the 
distinction from imbeciles, feeble-minded 
persons and moral imbeciles is not abso- 
lutely binding upon us. All the same 
this Act furnishes a clue to the underlying 
dis inction andis a good guide to us, 

Furthermore, this classification and 
distinction is in perfect accord with 
medical books of high authority. 

In Taylor’s Medical Jurisprudence, Vol. I, 
(5th Edition) at page 797 it is stated: — 

“Idiocy is the dementia naturalis of lawyers. 
The term ‘idiot’ is applied to one who from 
original defect bas never had mental power. 
Idiocy differs from the other states of insanity 
in the fact that it is marked by congenital 
deficiency ofthe mental faculties. There is not 
herea perversion, or a loss of what has once been 
acquired, but a state, from defective structure of 
the brain the individual has never been able to 
acquire any degree of intellectual power to fit him 
for his social position, It commences with life and 
continues through it, although idiots are said rarely 
to live beyond theage of 30%. | 

He then goes on to point out that a 
perfect idiot recognizes no one, remembers 
no one and his mind seems to be blank, 
he has a mere nominal instinct without 
any wiil. He also points out that this 
perfect state of idiocy is often accomp tni- 
ed with great bodily deformity. He, 
however, does not mention permanent ears 
as any sign. The learned author then 
goes on to distinguish from this complete 
form of idiocy, a state called imbecility, 
i. e., idiocy ina minor degree. He Bays: 

“There is a state, scarcely separable from idiocy, 
in which the mind is capable of receiving some 
ideas and of profiting to a certain extent by 
instructions, owing however either to original 
defect, or to a defect proceeding from arrested 
development of the brain as a result of disease or 
other causes operating after birth the minds of 
such persons are not capable of being brought 
to a healthy standard of intellect, like that of an 
ordinary person of similar age and social posi- 


tion”. 

Then there are still more minor forms 
of abnormality with which we are not 
concerned. It is clear, therefore, that 
although the precise boundary between 
idiocy and imbecility cannot be defined, 
for imbecility when it reaches a high 
order may verge on idiocy, there is a 
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well-marked distinction between the two 
and there can never be a doubt except 
as regards those just on the boundary 
line. 

The same distinction has been accepted 
by Lyon and Waddellin their Medical 
Jurisprudence. In giving the various 
forms of insanity at p. 301 (4th edition) 
they give the first group as amentia or 
congenital insanity due to tbe arrest of 
development ofthe nerve centres, This is 
sub-divided into: 
` (1) “Idiocy or complete amentia where 
the arrest of development not only affects 
the higher or intellectual nerve centres 
but appears also to affect the centres of 
sensorial perception. Hence in the fully 
developed form of complete amentia the 
individual carries on a mere vegetable 
existence not having the sense even to 
eat or drink. In the more common or 
less developed form there is a certain 
amount of intelligence; the individual 
recognizes his friends, is capable with 
extreme difficulty of acquiring a certain 
amount of education, and is able to make 
his wants known by signs, or imperfectly 
articulated words”. 

(2) “Imbecility or partial amentia where 
there is not that marked want of develop- 
ment of the centres of sensorial perception 
which is present in idiocy. 

Imbecility takes two forms : 

(a) Intellectual imbecility and (b) moral 
imbecility. We are not in this case con- 
cerned with any other forms which medical 
evidence may regard as a species of 


insanity. 
Price on Practice and Medicine (p. 1737) 
draws the same distinction between 


idiots, imbeciles and feeble-minded persons. 
An idiot is one unable to guard against 
common physical danger and in him there 
isa total or almost complete absence of 


intelligence. An imbecile has rudimentary 
intelligence; whereas a feeble-minded 
person has a yet larger amount of intel- 
ligence. 


It is, therefore, clear that in order to 
find that a person is an idiot, it is not 
sufficient to find that he is a mere 
imbecile. One cannot be an idiot unless 
his faculties have not at all been developed 
and he has not acquired any appreciable 
intelligence. 

The answer to the 5th question given by 
the learned Judges in Daniel MeNaughten's 
case related to medica] opinion. As it 
is very often overlooked by Courts when 
examining a medical] expert it is necessary 
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to quote here both the questions and 
answers : 
“@.—Oan a medical man conver- 


sant with the disease of insanity, who 
never saw the prisoner previously to the 
trial but who was present during the 
whole trial, and the examination of the 
witnesses, be asked his opinion as to the 
state of the prisoner's mind at the time 
of the alleged crime, or his opinion 
whether the prisoner was conscious at the 
time of doing the act that he was acting 
contrary to law or whether he was labour- 
ing under, any, and what, delusion at the 
time ? 

“4.—We think the medical man under 
the circumstances supposed cannot, in 
strictness, be asked his opinion in 
the terms stated, because each 
of those questions involves the de- 
termination of the truth of the facts 
deposed to, which it is for the jury to 
decide, and the questions are not ques- 
tions upon a mere matter of science, in 
which case such evidence is admissible. 
But where the facts are admitted or not 
disputed, and the question becomes sub- 
stantially one of science only, it may be 
convenient to allow the question to be 
put in that general form, though the same 
cannot be insisted on as a matter of 
right." 

Section 45 of the Indian Evidence Act 
equally lays down limits within which 
expert evidence can be taken. 

Considerable difficulty is always experi- 
enced because of the vast difference in 
the two points of view. A medical man’s 
conception of insane, a lunatic or an idiot 
is utterly different from the legal concep- 
tion, Accordingly, when a medical man 
makes a bald statement that in his opinion 
a particular person is an insane or an 


idiot, his statement is inconclusive. To 
give an instance in the present case, 
Capt. Aitchison, after stating that he 


thought “as a Medical Officer that he 
(Mr, Jones) is an idiot” proceeded:— 

“The medical definition of an idiot is very wide. 
The term varies medically froma man completely 
a plant toa man who, though able to profit a 
little from education, is still unable to manage his 
own affairs. The petitioneris deficient in reasoning 
power.” 

It is at once apparent how wide is the 
divergence. Medical opinion that a person 
is an idiot because he is unable to manage 
his own affairs, is useless in an enquiry as 
to whether the person is an idiot in the 
eye of the law. A mere opinion that a 
certain person was not fit to enter into a 
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contract of marriage does not carry us 
very far. The development of the plaintiff's 
faculties of seeing; speaking and hearing 
have not in the least been arrested. The 
three symptoms pointed’ out by the Civil 
Surgeon, namely: (1) small head, (2) large 
sticking-out ears, and (3) pragnatious jaw, 
are equally inconclusive. The Civil Surgeon 
did not mention the measurements of the 
head of the respondent. We have had 
them taken. The circumference of Jones's 
head is 20 inches. The inner circumfer- 
ence of the hat which he wears isof the 
dimension of lə} inches. No Medical 
authority has been cited before us to show 
that a person withso small a head must 
be an idiot. Much less is there any 
indication in what percentage of cases 
with small heads of this size, idiocy is 
found. As regards the large sticking-out 
ears, there is still less any authority to 
support it. Except among a particular 
hill tribe, the prominence of ears does not 
appear to have been noted as any sure sign 
of idiocy. Indeed, our common experience 
would point to the contrary. Much less is 
there any material to show in what percent- 
age of cases prominent ears are found to exist 
among idiots. Pragnatious jaw has been 
corisidered to be a symptom of criminality, 
and asit may be a sign of abnormality, 
it may also be some indication of in- 
sanity. But there are no materials before 
us to show in what percentage of cases 
pragnatious jaw is found among insanes. 
These physiological tests laid down by the 
Italian School of Anthropology are not 
accepted as any test worthy of consider- 
ation by Courts of law. Differences in 
physical appearance vary considerably from 
race torace and country to country, and they 
cannot be laid down as any unmistakeable 
guide to the mental capacity of the person 
concerned. 

With regard to the Binet Simon tests, 
it is quite sufficient to say that these 
are mere intelligence tests invented for 
the purpose of finding out the degree of 
intelligence of school children. They are 
utterly useless if a person is examined 
during the course of a trial when there 
is the possibility of his pretending to 
be an idiot in order to prove his case. 
The only possible way is to watch him 
when he does not suspect that he is ob- 
served. Unfortunately the Oivil Surgeon 
has not noted what tests the respondent 
did not come up to. These mental tests 
are purely eliminative in their nature. One 
can say what an individual is not fit for; 
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what he cannot do. It was, therefore, ne- 
cessary to place on the record what 
Mr. Jones was found to be nnfit for or 
incapable of doing. Unfortunately we 
have no such record. 

There are only certain answers given to 
certain questions which undoubtedly show 
a very deficient intelligence and memory. 
But the curious thing is that there is a 
marked contrast between those answers and 
the statement made on oath by Mr. Jones 
at the trial. The questions and the 
answers given by Mr. Jones in the witness- 
box cover about four pages and a half of 
printed matter. With the one solitary 
exception when Mr. Jones wrongly stated 
that it would take about 4 days to go 
from Allahabad to Bhim Tal, there is not 
a single answer which can even be sug- 
gested not to have been intelligent, 
retional or to the point. They bear not 
even the remotest resemblance tothe talk 
that took place during the private exa- 
mination of Mr. Jones by the Civil Surgeon. 
The contrast, is so striking that one can- 
not help feeling that there had been simul- 
lation. My learned brother has discussed 
that statement at length and it is not 
necessary for me to cover that ground 
over again. All that I can say is that 
having read the entirestatement carefully, 
I cannot possibly come to the conclusion 
that the development of Mr. Jones’s in- 
telligence has been arrested to such an 
extent that he is not able to understand 
what a marriage is and what its consequ- 
ences are or is incapable or voluntarily 
consenting tohis marriage. 

As Capt. (now Major) Aitchison was 
examined before the statement of 
Mr. Jones was recorded, that statement 
was not placed before the Civil Surgeon 
and he could not be asked whether in 
view of the statement which he made in 
Court he would not change his opinion. 
The learned Doctor admitted that there 
was a distinction between absolute idiocy 
and imbecility but explained that the 
latter was a less severe form of idiocy. 
According to his medical notions he no 
doubt stated that in his opinion Mr. Jones 
was an idiot with the intelligence of a 
child of six years and that he would be 
prepared to certify that Mr. Jones was of 
unsound mind, But obviously he was 
using this phraseology in a rather loose 
way and in the medical sense only, as his 
attention was not drawn to the standard 
of idiocy or unsoundness of mind requireg 
by law. And this is why the learneg 
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Judge himself could not endorse his 
opinion and had to record a finding that 
idiocy within the meaning of s. 19 (3) of 
the Indian Divorce Act had not been 
established. 

It is unnecessary to examine in detail 
the opinion of the Sub-Assistant Surgeon 
who had based his opinion on his general 
impression and also because on one occasion 
instead of his answering a question about 
his health satisfactorily, his sister replied 
on his behalf and cn another occasion when 
asked whether he had had sound sleep 
he replied in the affirmative while his 
sister intervened and said “no”, The 
only other thing whicb he can remember 
is that Mr. Jones once said that he was 
not constipated while the Doctor when 
feeling his stomach thought that he was. 
The Sub-Assistant Surgeon apparently 
overlooked that during the interval of time 
between the rise from sleep and the 
question by the Doctor he might have had 
his breakfast or a drink. His statement 
that Mr. Jones is not capable of managing 
his business affairs is of hardly any 
significance. 

My learned brother has dealt with the 
omission to frame an issue as regards 
want of consent. There seems to be no 
doubt that the learned Judge had this 
issue in his mind as he has referred to it 
in his judgment, but as no such issue 
existed on the record the respondent's 
Counsel might well have understood that 
no such issue bad in fact been framed. 
This plea was not raised in the petition 
nor in any of the two applications for 
amendment filed by the petitioner. It 
raised a question of fact which, without 
having been made the subject-matter of 
an issue, could not properly be raised at 
the trial as it would take the opposite 
party by surprise. Even if, therefore, the 
question were necessary, I would be com- 
pelled tosend down an issue on this point 
for determination after taking evidence of 
both the parties. But I agree that the 
question of consent outside s. 19 of the 
Divorce Act hardly arises. Where a person 
is a lunatic or an idiot he is, of course, 
incapable of understanding the true 
nature of the transaction and knowing its 
consequences, Any consent given by such 
a personis a consent inform and appear- 
ance only and not in substance. On proof 
of lunacy or idiocy a want of consent 
follows. 

Similarly where force or fraud has been 
established the consent obtained by such 
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means is hardly a real consent. It is 
vitiated as not being a voluntary and a free 
consent. But where consent has been 
given without any force or fraud and by 
a person not a lunatic or idiot, it can 
aa be said that there was no consent 
at all. 

The grounds on which a marriage can 
be declared null and void are set forth in 
8.19. It may also be conceded that under 
s. 7 of the Divorce Act the Court has to 
follow the rules and ‘principles accepted 
by the English Courts. But there is 
no English authority for the proposition 
that a consent knowingly and consciously 
given isnot aconsent so as to make the 
marriage binding. In Durham v. Durham 
(6), the President accepted the definition 
which had been substantially agreed upon 
by the Counsel that there should -be 
“a capacity to understand the nature of 
the contract and the duties and responsi- 
bilities which it ereates.” Of course, a 
mere comprehension of the words of the 
promises exchanged at the time of the 
marriage is not sufficient. The mind must 
not only be capable of understanding 
the language used but must also not 
be affected by such delusions or other 
symptoms of insanity as may satisfy the 
tribunal that there was not a 1eal apprehen- 
sion ofthe engagement apparently entered 
into. The learned Counsel for the respon- 
dent has strongly relied on the case of 
Moss v. Moss (5). But there, too, although 
the learned Judge noted that the voluntary 
consent ofthe parties is required he also 
observed that no marriage is held void 
merely upon proof that it had been con- 
tracted on false representations; unless the 
party imposed upon has been deceived as 
to the person, and thus has given no consent 
at all, there isno degree of deception which 
can avail to set asidethe contract of mar- 
riage knowingly made; and that in English 
Law when fraud is spoken of as a ground 
for avoiding a marriage this does not 
include such fraud as induces a consent 
but is limited to such fraud as procures the 
appearance without the reality of consent. 
Even in cases of men who are partially 
insane the basis was either a perpetration 
of fraud by taking advantage of his 
weakness or an involuntary consent procured 
by pressure and coercion. 

Not even any early English casehas been 
cited before us in which a marriage was 
actually declared to be null and void when 
the want of consent was held to be due to 
something short of lunacy, idiocy, force or 


= a a ee —— ~ 
-ur ur r 


1935 


fraud. Much lessis there any such case 
after the exposition of the law relating to 
unsoundness of mind in Daniel McNaugh- 
ten’s case. A later case of Harrod v. 
Harrod (8) is very instructive. At p. ¢* 
the Vice-Chancellor explained the two 
species of unsoundness of mind as follows: — 

“Unsoundness of mind may be occasioned either by 
perversion of intellect, manifesting itself in delusions, 
antipathies, or the like; orit may arise from a defect 
ofthe mind. There is no allegation here of anything 
like a perversion of the mind, or what is more properly 
called mania. With respect to defects of the mind, 
they are of two kinds‘—The mind may be originally 
so deficient as to be incapable of directing the 
person in any matter which requires thought or 
judgment, which is ordinarily called idiocy: Or the 
defect may arise from the weakening of a mind, 
originally strong, by disease, or some accident of 
a physical nature, by which memory is lost and the 
faculties are paralysed, although there is no perversion 
of the mind, nor any species of that insanity which 
is ordinarily called mapia,” 

The defendant in that case had tried to 
put forward a case of simple idiocy invali- 
dating the marriage of a lady, who was 
shown to have been deaf and dumb and of 
extremely dull intellect. Other people 
could not make her comprehend anything, 
she had never been taught to talk with 
fingers, nor could she read or write; her 
mother never allowed her to leave the house 
alone; she was also unable totell the value 
of money and she did not know to give 
change. The Vice-Chancellor held: 

“It is clearly the law that the presumption is 
always in favour of sanity and there is no exception 
to this rulein the case of a deaf and dumb person; 
but the onus of proving the unsoundness of mind of 
such a person must rest on those who dispute her 
sanity.” , 

Even on the evidence for the defence 
alone he remarked that he should not have 
been disposed to direct an issue on the 
question. At p. 14* the learned Vice- 
Chanceller observed: 

“I am therefore of opinion that there is nothing in 
this case to show that the plaintiff's mother was of 
unsound mind; and as no case of fraud is alleged, 
there is nothing more to be done.” ; 

In the result he held that her marriage 
was not invalid. 

It is certainly possible that coercion or 
fraud may be practised on an imbecile who 
has a very weak mind. But this has to be 
established affirmatively. When lunacy 
or idiocy is not proved, it cannot be said 
that there has been any lack of understand- 
ing or consciousness. When force or 
fraud has not been established, it cannot be 
said that there has been no real consent. 
A marriage is not like a mere civil contract 
which may be voidable at the option of one 

(8) (1854) 1 K & J 4; 18 Jur. 85; 2 W R612 


*Pages of (1854) 1 K. & J.—[Ed.] 
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party on grounds mentioned in the Indian 
Contract Act. It is either good or void; 
there is no middle course. 

I agree with my learned brother that on 
the evidence inthis case which has been 
discussed by him at length, it is impossible 
to hold either that Mr. Jones was an idiot 
within the meaningofs. 19 of the Divorce 
Act or that he was incapable of giv- 
ing consent and did not voluntarily 
consent owing to force or fraud having been 
practised upon him after taking advantage 
of any imbecility of his mind. According 
to his own statement he understood what 
he was doing and realised what a marriage 
meant, and we also know the reason why he 
now wants to have it set aside. 

By the Court.—The appeal is allowed 
and the suit is hereby dismissed with costs 
in both the Courts. 

D. Appeal dismissed. 
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His Britannic Majesty’s Minister at Kabul is not a 
Political Agent within the definition to be found in 
the General Clauses Act X of 1897, 

The absence of a certificate under s, 188, Oriminal 
Procedure Code, is curable under s. 537, Oriminal 
Procedure Code if it has not in fact occasioned a 
failureof justice. The absence of a certificate 
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Sahib Mohammad Qasim who has been 
convicted by the Additional District 
Magistrate of Attock and sentenced to 
rigorous imprisonment for five years and 
a fine of Rs. 1,500 under s, 409, Penal 
Code, and to rigorous imprisonment for 
three years and 2 fine of Rs. 1,000 under 
s. 466, Penal Code, the sentences of im- 
prisonment running concurrently. 

The appellant was employed as an Ac- 
countant in the British Legation at Kabul 
until he went on leave on February 4, 
1933. The charge relates to the forging 
of account books which it was his duty 
to keep and the embezzlement of money 
by him at Kabul in respect of the Lega- 
tion accounts for August and September 
1932. The appellant being a Native Indian 
subject of His Majesty and the charge 
having related to an offence to have been 
committed at a place without and beyond 
the limits of British India, he could be 
dealt with under s. 188, Criminal Pro- 
cedure Code, at Campbellpur, if the 
Political Agent certified that the charge 
ought to be enquired into in British India 
or if there is no Political Agent for the 
territory in question if the sanction of the 
Local Government was forthcoming. 

The appellant was arrested on March 27, 
1933, in the Attock District and brought 
before the Additional District Magistrate 
on March 28, 1933. On April 26, 1933, 
the Additional District Magistrate began 
to record evidence in the presence of the 
accused, On that day a certificate con- 
taining the required. declaration was pro- 
duced in the Court which certificate had 
been signed on April 13, 1933, by His 
Britannic Majesty’s Minister at Kabul. 
The Additional District Magistrate has 
held, and his finding on this point has 
not been disputed before me on behalf of 
the Crown, that His Britannic Majesty's 
Minister at Kabul is not a Political Agent 
within the definition to be found in the 
General Clauses Act X of 1897. After 
recording some of the prosecution evidence 
and examining the accused, the Addi- 
tional District Magistrate framed a charge 
against the appellant on May 1, 1933. 

On May 15, 1933, the sanction of the 
Local Government required by s. 188, 
Criminal Procedure Oode, was signed. It 
was in due course forwarded to the Addi- 
tional District Magistrate of Attock and 
placed on the record of the trial before 
the trial ended, but on what exact date 
is not recorded. The prosecution evidence 
was closed on June 8, 1933, and the 
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defence evidence on June 27, 1933, on 
which date a written statement of the 
appellant was also placed on the record. 
On July 11, 1933, the Public Prosecutor 
asked for an amendment of the wording 
of the charge and this was done on that 
date. The appellant did not require that 
any prosecution witness should be recalled 
or that any further opportunity for calling 
defence evidence should be given to him 
in consequence of the amendment of the 
charge. The Additional District Magistrate 
therefore adjourned the case for arguments 
on July 28, 1933. On July 24, 1938, 
however, the appellant made an objection ` 
that the proceedings taken against him in 
the Court of the Additional District Magis- 
trate were without jurisdiction for want 
of sanction of the Local Government. In 
due course the Additional District Magis- 
trate heard arguments and gave judgment. 
In the course of his judgment he overruled 
the aforesaid objection of the appellant. This 
objection has again been raised in the ap- 
peal before me. 

In Shamir Khan v. Queen Empress (1), it 
washeld that the absence of a certificate 
under s. 188, Criminai Procedure (ode, was 
not a fatal defect, but was curable under 
s. 537, Criminal Procedure Code, as a mere 
irregularity analogous to a defect of venue 
and that it was not a defect of jurisdiction. 
In that case the objection to the absence 
of the certificate was taken after convic- 
tion in the trial Court and it was remarked 
by the learned Judges that: 

“the cass would be different in its cireumatances 
if the objection had been taken before the inquiry 
commenced or even before the trial of the case upon 
the accused pleading not guilty to the charges, 

This authority was followed in oda 
v. Empress (2), and Fateh Din v. Em- 
peror (3). It was distinguished Queen- 
Empress v. Mastana (4), in kam Charan v. 
Emperer (5), and Buta Singh v. Emperor 
(6), which were cases where committal pro- 
ceedings had taken place without a 
certificate but where an objection was 
raised at the beginning of the trial inthe 
Sessions Court. These cases therefore fell 
within the exception contemplated by the 
above quoted words of Shamir Khan v. 
Queen-Emperor (1), “if the objection had 


(1) 85 P R 1888 Or. 

(2) 30 P R 1889 Or. 

(3)4P R 1902; 21 P L R 1902. 

(4) 11 P R 1899 Or. 

(5) 92 Ind. Cas. 170; A I R 1925 Lah. 185; 5 Lah. 
416; 27 Or, L J 218, 

(6) 97 Ind, Oas. 752; AI R 1926 ‘Lah. 582i 27 Or. L 
J 1168; 7 Lah. 396; 27 P L R 447, 
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been taken before the trial commenced.” 
In these cases the objection having been 
taken before the Sessions trial commenced 
the absence of a certificate was held to 
be fatal. None of these cases is exactly 
on all fours with the present case where the 
objection has been taken towards the 
close of the trial and more than two 
months after the Local Government had 
signed the requisite sanction. 

The authorities Queen-Empress v. Katha 
Perumal (7), Queen-Empress v. Ram Sundar 
(8) and Narain v. Emperor (9), which have 
been cited before me are equivalent in 
all material respects to Queen-Empress v. 
Mastana (4) and take the question no 
further. In Emperor v. Kali Charan (10), 
there was this difference that a certificate 
had been produced two days before the 
order of committal was madethe objection 
being taken at the trial before the Sessions 
Judge. It washeld that a certificate is a 
preliminary requisite to the holding of an 
inquiry. This dictum of a Single Judge 
appears to me to be in conflict with the 
authority of Shamir Khan v. Queen-Em- 
press (1) which I must follow to the effect 
that the defect is adefect curable under 
s. 537, Criminal Procedure Code. Moreover, 
the objection having, in this Allahabad 
case, been taken before the trialin the 
Sessions Court may be considered to have 
been taken in time which also differentiates 
it fromthe circumstances of Shamir Khan 
v. Queen-Empress (1). 

The Bombay and Sind authorities have 
held for the most part that if the certificate 
is obtained after the inquiry has begun, 
but beforethe framing ofthe charge and 
before the commencement of the trial after 
the charge, the defectcan be cured under 
s. 537: Criminal Procedure Code, see Emperor 
v. Muhammad Bukhsh Karim Bakhsh 
(11), Emperor v. Sakharam Pande 
7 Ind. Cas, 934 (12) In re Ram- 
bharthi Hirabarthi (1-) and Allibhoy 
Jivraj v. Emperor (14). These authorities 
however disagree with the authority of 
Shamir Khanv. Queen-Empress (1), which 
lays down that even when no certificate 

(7) 13 M423. ` 

(8) 19 A 109; AW N 1896, 191. 

(9) 50 Ind, Oas. 164; AIR 1919 All. 370; 20 Or. L J 

276; 41 A 452; 17 A L J 450, 
(10) 24 A 256; A W N 1902, 45. 

(11) 8 Bom. L R 507. 

aie 7 Ind, Gas. 934; 11 Or. L J 543; 12 Bom. L 


(13) 77 Ind. Oas. 189; A IR 1924 Bom. 51; 25 Or. L 
J 333; 47 B 907; 25 Bom. L R 772. 
q9 81 Ind. Gas. 108; A I R 1925 Sind 588; 25 Or. 
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is produced up tothe close of the trial the 
defect is curable unders, 537, Criminal 
Procedure Code and that the matter to 
which regard must be had in seeing 
whether the defect is actually cured or 
not is at what stage the objection was 
taken. 

Thislast mentioned principle is certainly 
that which accords with the wording of 
s. 537, Criminal Procedure Code. Accepting 
the view laid down in Shamir Khan v. 
Queen-Emopress (1), that the absence of a 
certificate is curable under s. 537, Criminal 
Procedure Code, the next point to be de- 
termined under that section is whether 
ornot thisabsence hasin fact occasioned 
afailure of justice and in determining 
this point, 

“the Gourt shall have regard to the fact whether 


the objection could and should have been raised 
at anearlier stage of the proceedings.” 


Now in the present case the appellant 
did not raise an objection until the very 
end of the proceedings but if in fact he 


- was prejudiced by the absence of a certi- 


ficate, he could and should have raised his 
objection at the time when the absence 
of a certificate was in fact prejudicing 
him. It cannot reasonably be said that the 
absence ofa certificate was prejudicing 
him after May 15, 1933, because by that 
date a certificate of the Local Government 
was in existence. If, therefore, he was 
prejudiced atall, he was prejudiced before 
May 15, 1933, but he raised no objection 
before May 15, 1933, and no reason has 
been adduced why he could not and 
should nothave done soifin fact he was 
being prejudiced by the absence of a 
certificate before May 15, 1933. 

For these reasons I am constrained to 
holdthat the absence of a certificate bet- 
ween March 27,1933, (the date of the ap- 
pellant’s arrest) and May 15, 1933, was a 
defect curable under s. 537, Criminal 
Procedure Code and that having regard 
to the omission to raise any objection to its 
absence before May 15, 1933, no failure of 
justice was cccasioned by the absence 
of the certificate between the above-men- 
tioned datesand thatthe defect is thus 
cured by s. 487, Criminal Procedure 
Code. I, therefore, reject this ground of 
appeal. [The rest of the judgment is not 
material for the purposes of this report.] 

D. Order accordingly. 
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Civil Revision Petition No. 14 of 1934 
July 13, 1934 
gua HAIDAR, J. 
SMALL TOWN COMMITTEE, PADHANA 
— DEFENDANT — PETITIONER 
VETSUS 
GIAN CHAND— PLAINTIFF 
— OPPOSITE PARTY 


Punjab Municipal Act {III of 1911), ss, 242 (1), 61 
(1) (6)—Teachers in school under District Board— 


Small Towns Committee, if justified im imposing 
“ house-taz " on them. 
A teacher ina School under the District Board 


holds an office under a “local authority.” This 
being so, the Small Town Oommitteeis justified in 
imposing the “ house-tax” upon him. The case 
comes under sub-cl. (1), s. 61, andthe taxes imposed 
under this sub-section require only the sanction of 
the Local Government. Sub-section (3), s. 61 which 
refers tothe Governor-General in Council refers to a 
tax which is not covered by sub-s. (1) or sub-s. (2) 
The demand made by the Small Town Committee 
trom such teachers is justified under the provisions 
of s,.242 (1) read with s. 61 (1) (b) with the“ ex- 
planation" andthe Government Notification No. 
397, dated June 27, 1916. 

- ©, R. P. from an order of the Sub- 

‘Judge, Fourth Class, Lahore, dated 
October 31, 1933. 

Mr. Devi Das, for the Petitioner. 

Mr. Badri Nath, forthe Opposite Party. 

Judgment.—This isan application in 
revision against the order of a Subordi- 
nate Judge, Fourth Class, with Small 
Cause Court powers. The plaintiff was 
employed under the District Board, Lahore, 
asa teacher in Padhana, District Lahore. 
There is a Small Town Committee in 
existence at Padhana. The plaintiff re- 
ceived a notice from the Small Town 
Committee, Padhana, demanding from 
him a sum of Rs. 28 as “house-tax” for the 
years 1922-23 and 1923-24. The plaintiff 
paid the money under protest and brought 
the present suit against the Small Town 
Committee, Padhana, for the refund of the 
amount. The trial Court decreed the 
plaintiff's suit holding that the Local Gov- 
ernment had no authority to issue a 
notification without obtaining the sanction 
of the Governor-General in Council. In 
my opinion, the view of the Small Cause 
Court Judge is erroneous. Section 242 
(1) (aj), Punjab Municipal Act (II of 1911) 
runs as follows: 

“The Local Government may impose in any 
notified area any tax which could be imposed there 
by the Oommittee if the notified area were a 
Municipality.” 

Section 61 of the Act, lays down that, 
subject to any general or special orders 
which the Local Government may make 
in this behalf and to the rules, any com- 
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mittee may, from time to time for the 
purposes of this Act, and in the manner 
directed by this Act, impose in the whole 
or any part of the Municipality any of 
the following taxes: 

“(1) (b) a tax on persons practising any profes- 
sion or art or carrying onany trade or calling in 
the Municipality.” , a 

‘In pursuance of s. 6), Punjab Municipal 
and Small Towns Local Act, Notification 
No. 397, dated June 27, 1919, was issued 
and the relevant portion is as follows: 

“In supersession of Punjab Government Notifica- 
tion No. 116, dated February 10, 1913, it is hereby 
notified that under the provisions of s. 242 (1) (a) 
Punjab Municipal Act, IlI of 191), the Lieutenant- 
Governor is pleased to impose the following tax with- 
in the notified area of Padhana in the Lahore 
District with effect from July 1, 1916. 

Description of Tax. 

(1) Olass of persons to be taxed—All persons 
exercising any profession or carrying on any trade 
or dealing... within the notified area of Padhana”™ 


An explanation has been added by s. 3, 
Penjab Municipal Amendment Act, 1925, 
to s. 61 (1) (b), already mentioned, which 
is to the following effect: 

“A Government official or person holding an office 
under the Local Government or the Government 
of India or a local or other public authority shall 
be deemed to be practising a profession within the 
meaning of this sub-clause.” 

The opposite party is ateacher in a 
School under the District Board. In other 
words, he holds an office under a “local 
authority.” This being so, the Small Town 
Committee was justified in imposing the 
tax upon him. Section 61 has three sub- 
sections. The case clearly comes under 
sub-cl. (1), 8.61 and the taxes imposed 
under this sub-section require only the 
sanction of the Local Government. Sub-s. 
(3), s. 61, which refere to the Governor- 
General in Council apparently refers to a 
tax which isnot covered by sub-s. (1) or 
sub-s. (2). In my opinion the demand 
made by the Small Town Committee was 
justified under the provisions of s. 242 
(1) read with s. 61 (1) (d) with the “es- 
planation" andthe Government Notifica- 
tion No. 397, dated June 27, 1916. No 
objection was taken by the opposite party 
tothe figure arrived il representing the 
tax. I, therefore, allow this application 
and dismiss the plaintiff's suit; but in 
view of the belated nature of the demand, 
I make no order as to costs. 

D. Suit dismissed. 
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OUDH CHIEF COURT 
First Oivil Appeal No. 34 of 1933 
December 13,1934 - 
SRIvasTava AND Zta-uL-Hasan; JJ. 
Mrs. AVIS KATHERINE NIBLETT— 
PETITIONER—APPELLANT 


versus 
Mr. ROBERT HOWARD NIBLETT— 
RESPONDENT 

Divorce ActiIV of 1869), ss. 37, 67—Matrimonial 
cases—HEvidence of wife and husband alone cannot 
be accepted without corroboration—Legal cruelty 
—Insinuations and imputations in letters by husband 
to wife—Whether constitute legal cruelty justifying 
decree for judictal separation—Taunting remarks in 
letters, if justify desertion by wife-—Custody of 
children—Principles governing — All circumstances 
to be considered—Alimony—Discretion of Court 
—Judicial separation—Court, if prevented from 
granting alimony—Costs—Wife wunsuccessful—Cosis, 
tf should come from husband—Diseretion of Court 
to order parties to bear their own costs. 

In matrimonial cases the evidence of the husband 
orthe wifealone is never tobe accepted without 
corroboration either by ‘witnesses or at least by 
strong surrounding circumstances Pendurti Joseph 
v. Pendurti Ramamia (1), followed. [p. 752, col 2.] 

A false charge by a husband against his wife of 
adultery, although such charge is made wilfully, 
maliciously, and without reasonable or probable 
cause, is not an act amounting in law to cruelty, so 
asto entitle the wife toa judicial separation. Where 
there is no suggestion that the wife has suffered any 
mentalinjury or injury to health by reason of the 
insinuations or imputations contained in some of the 
~ lettersofthe husband, itaffords no ground for 
judicial separation. Russell v. Russell (2) and Augustin 
v. Augustin (3), relied on. [p. 756, col. 1.] - 

Nor can taunting remarks in the letters, though 
highly objectionable, constitute reasonable excuse for 
the wife deserting the husband. Dallas v, Dallas 
(7), referred to. [p. 756, col. 2.] 

In cases where judicial separation is prayed for, 
no hard and fast rule can be laid down in regard to 
the custody of the children. The paramount con- 
sideration must always be the welfare of the children. 
Where the father has been held to be entitled toa 
decree for judicial separation and holds a respectable 
position in lifeand isin a better position to give 
the children a decent education and to provide and 
look to their upbringing, and if they live with their 
father they would be able to move in better society 
and may be expected to have better prospects for 
future life, he must be given custody of the children, 
especially when the conduct of the mother shows 
thatif the children are left with her, she is sure to 
alienate their affections from the father, It is the 
duty of the Court to consider all the circumstances 
of the particular case. Agar-Ellis, In re: Agar Ellis 
Lascelles (9 , applied. [p. 757, col. 14) 

Section 37, Divorce Act, givesthe Court discretion 
to give an order for permanent alimony on any 
decree absolute declaring a marriage to be dissolved 
or on any decree of judicial separation obtained by 
the wife, but it does not strictly negativethe power 
ofthe Court to make similar provision for a wife 
against whom a decree of judicial separation has 
been passed. A decree of judicial separation does 
not dissolve the tie of marriage, and while the 
parties remain husband and wife, it is only fairand 
equitable that the husband should ordinarily con- 
tribute tothe support of the wife, The provisions 
of s. 37 do not imply that the Oourt cannot grant 


alimony in the case of judicial separation at the 
instance of the husband. Devasahayam v. Devamony 


-~ (18), distinguished. [p. 758, col. 1,] 


In matrimonial cases it cannot be held that costs 
of the wife must always come out of the husband, 
even though she may be unsuccessful. The Court has 
a discretion inthe matter and may order the parties 
to bear their own costs. [p. 758, col. 2.] 


F. C. A. against the order of Mr. Justice 
Smith, dated February 21, 1933. 

Dr. Narain Prasad Asthana and Mr. S. S. 
Narain Tankha, for the Appellant. 

Messrs. H.G. Walford and S. C. Das, for 
the Respondent. 


Judgment.—These are two appeals 
arising out of two cross-petitions for a decree 
of judicial separation, one made by Mrs. 
Avis Katherine Niblett, and the other by 
her husband, Mr. Robert Howard Niblett. 

The parties were married at All Saints 
Church, Mussoorie, on October 5, 1923. 
They have two children, both daughters, 
the first of whom Daphne was born on 
September 3, 1924, and the other Maureen 
on December 13, 1925. It is common ground 
between the parties that they have not 
lived together since January, 1930. On 
September 29, 1931, Mr. Niblett instituted 
a suit under s. 32, of the Indian Divorce 
Act against his wife for restitution of 
conjugal rights in the Court of the District 
Judge, Hardoi. Thissuit was withdrawn on 
February 13, 1932. Shortly after on March 3, 
1932, Mrs. Niblett, filed a suit in the Court 
of the District Judge of Hardoi for judicial 
separation under s. 22,- of the Indian 
Divorce Act on the ground of legal cruelty 
on the part of her husband. A few days 
later on March 28, 1932, Mr. Niblett, filed 
a similar suit for a decree of judicial separa- 
tion on the original side of this Court charg- 
ing his wife with constructive cruelty and 
desertion. Later on, under an order of 
this Court, the suit instituted by Mr. 
Niblett, was transferred to this Court, and 
the suits of both parties were tried together 
by Mr. Justice Smith. The learned Judge 
came to the conclusion that Mrs. Niblett 
had failed to establish that her husband 
had been guilty of cruelty entitling her to 
a decree of judicial separation. He accord- 
ingly dismissed her petition. Withregard 
to the petition of Mr. Niblett, the learned 
Judge held that Mrs. Niblett had admitted- 
ly deserted her husband for over two years 
and found that the said desertion was 
without reasonable excuse. In result he 
allowed the petition of Mr. Niblett and 
granted him a decree of judicial separa- 
tion. He further ordered that the custody 








_ 492 
of, the children should be given to the 


father, but Mrs. Niblett was to be allowed | 


reasonable access to them. As regards 
alimony, he held that the respondent 
having been:successful no order for perma- 
nent alimony could be made in the wife’s 
favour, but noted that Mr. Niblett, had 

-given a firm undertaking that he would not 
leave his wife unprovided for and that this 
provision will not be Jess than Rs. 75 a 
month. Lastly, as regards costs, he ordered 
that the parties should bear their own 
costs in both the cases. Mrs. Niblett, has 
preferred these appeals from both the 
decrees of the trial Court. 

The admitted facts of the case are that 
Mr. Niblett is a Deputy Collector in these 
provinces and the parties started their 
married life at Sitapur where Mr. Niblett, 

. was posted at the time of his marriage. 
Their first child Daphne was born in 
Sitapur. About April 1925, Mr. Niblett, 
was transferred to Ranikhet, and Mrs. 
Niblett, went there with him. On Sep- 
tember 24, 1925, Mrs. Niblett, left Rani- 
khet under circumstances which will be 
stated hereafter. The second child Maureen 
was born at Dehra Dun when the wife was 
living with her parents and apart from her 
husband. In February 1927, Mr. Niblett, 
went abroad on long leave and returned 
in October 1927. Mrs, Niblett, returned to 
her husband and began to reside with him 
about December 1927, when Mr. Niblett, 
was stationed at Bareilly. He was trans- 
ferred to Hardoi in October 1928, and both 
of them went together to Hardoi in that 
month. In December 1929, Mr. Niblett, 
was transferred to Lansdowne. He left for 
that place on January 1, 1930, leaving 
Mrs. Niblett at Hardo1, Mrs. Niblett, went 
away from Hardoi to Allahabad in Janu- 
ary 1930, against the wishes of her husband, 
and since then the parties have never lived 
together. 

It may be mentioned that Mrs. Niblett’s 
father Mr. Haye Jahans was a Station 
Master in the Railway and after his retire- 
ment from service has been living in 
Mussoorie where his wife Mrs. Jahans has 
purchased ahouse named Wisteria. Mrs. 
Jahans was examined as a witness on behalf 
of her daughter Mrs. Niblett, but has died 
since. Mr. Niblett, has a widowed mother 
who is living at Allahabad and has several 
brothers and sisters. 

Mrs. Niblett, in support of her charge 
of legal cruelty against the husband has 
set up three specific acts of physical 
violence : 
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(1) a scuffle at Sitapur in March or 
April 1925; apii 

(2) an assault at Ranikhet in Septem- 
ber 1925, and 

(3) an assault at Mussoorie in October or 
November 1926. 

In addition to these she also made a 
number of other complaints of which the 
following are the more important ones on 
which emphasis has been laid by her 
Counsel : 

(a) that she was not allowed enough 
money by her husband; 

(b) that her husband was generally cold 
and neglectful in his behaviour 
towards her ; 

(c) that he treated her disrespectfully 
in connection with the servants ; 

(d) that he made false imputations 
against her of misconduct ; 

(e) that Mr. Niblett, has not been affec- 
tionate towards the children and 
has never taken much interest in 


them ; 

(f) that he wrote letters to certain firms 
stopping her credit; and 

(g) that he tried to get her dismissed 
from the Banglore Hospital where 
she was undergoing a course of 
training as a maternity nurse in 
1931. 

We will briefly deal with each of these 
complaints seriatim, but before doing so 
we should point out that there is a definite 
established practice in the Court for Divorce 
and Matrimonial Causes in England that 
the evidence of the husband or the wife 
alone is never to be accepted without cor- 
roboration either by witnesses or at least 
by strong surrounding circumstances, 
Pendurti Joseph v. Pendurti Ramamma (1). 
We propose to follow this salutary rule in 
arriving at a finding in respect of the 
charges under consideration, 

(1) The story told by Mrs. Niblettis 
that her husband was doing some office 
work at the breakfast table. Mrs. Nib- 
lett asked him to remove his office box 
and papers. When he did not pay any 
heed to the request she started to remove 
the office box and papers herself. Mr. 
Niblet then seized her by the arm and 
dragged her inside the bed-room and gave 
her two hard slapsin the face. Then she 
also gave her husband two hard slaps in 
the face inreturn, Mr. Longman who was 
staying with them at the time came in 

(1) 68 Ind. Cas, 931; 45 M 982; 43 ML J 44; 


(1922)M W N 637;16 LW 689; 31ML T 416; Al 
R 1923 Mad. 9. 
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during the struggle and led the husband 
out of the bed-room saying that that was 
not the way to behave. Mr. Niblett ad- 
mitted only that he gave her a shove 
and that here was a scuffle mainly to rescue 
the papers. Mrs. Niblett called Mr. Long- 
man as a witness but he said nothing 


jabout Mr. Niblett striking her. All that 


he said was that he saw the parties 
struggling in a corner of the bed-room 
and that he was told by one of the par- 
ties to goaway. Mrs. Niblett in her letter 
Ex : A-5 addressed to her brother referring 


|to this episode wrote as follows : — 


“.. Then I lost my temper and sent R. 


(meaning her husband) witha stunning slap against 
the wall and followed him up, caught him by the 
shoulders and got my legs between his and would 
have had him on his back only if Longman did 
not come and interrupt again.” 

Thus on her own showing she seems to 
have had the best of the fight. Weagree 
with the learned trial Judge that Mrs. Nib- 
lett has failed to prove that her husband 
struck her. : 

(2) On this occasion there arose some 
differences between the parties as regards 
the place where Mrs, Niblett was to be 
confined for her second child. Mr. Niblett 
wanted that the confinement should take 
place in Ranikhet. Mrs. Niblett on the 
other hard wanted to go to Tundla for 
the purpose. Mrs. Niblett’s parents came 
to Ranikhet and wanted to take Mrs. Nib- 
lett with them contrary to her husband's 
wishes. Mr. Niblett stated in the witness 
box that as she was leaving the house 
with the child Daphne, her husband seized 
her frock telling her to give up the child. 
She further stated as follows : 

“In my struggle to get away my husband tore 
my frock down the back, He then turned round 
on my father, telling his four servants to hold 
him, and he then struck my father across the face 
with his cane. My father freed himself and in self- 
defence struck him back,” 

In this connection it has also been 
complained that Mr, Niblett used his au- 
thority as a Deputy Collector to prevéni 
the motor car company from allowing 
Mrs. Niblett to leave Ranikhet in a car and 
that she was not allowed to go from 
Ranikhet until her father had given 
Mr. Niblett an undertaking that he would 
be responsible for all expenses concerning 
her and her child. Mrs. A. Jahans, P. W. 
No. 4, corroborates her daughter about her 
dress getting torn, but as regards Mr. Nib- 
lett hitting Mr. Jahans she says that 
Mr. Niblett aimed a blow at her husband 
-but did not actually strike him. Mr. Nib- 
lett admits that he tried to restrain his 
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wife from going away with the child 
Daphne and that this resulted in a bit of 
scrimmage. We are inclined to agree 
with the trial Court that Mr. Niblett had 
some justification for his annoyance when 
Mrs. Niblett took up a determined attitude 
to leave Ranikhet against her husband's 
wishes. We do not think that Mr. Nib- 
lett was unreasonable in insisting that the 
confinement should take place at Rani- 
khet where he was stationed at that time. 
‘The reasons given by Mr. Niblett in letters, 
Exs. A-1 and A-2 dated September 14, 
16, 1925, addressed to Mr. Haye Jahans 
for preferring that the confinement should 
take place at Ranikhet rather than at 
Tundla appear to usto be quite cogent, 
and we can hardly approve the attitude 
which was adopted by Mrs. Niblett in this 
matter. She herself does not allege that 
Mr. Niblett used any particular physical 
violence, and taking all the circumstances 
into consideration, we are not prepared 
to hold that his conduct on this occasion 
can be regarded as giving any serious cause 
for complaint. 


(3) As regards this incident, we have 
only the oath of the party against the oath 


of the other. Mrs. Niblett has deposed- 


that while they were walking on the road 
a hot discussion arose as regards the step 
which she had taken of going to the law- 
yer Sir Henry Stanyonin connection with 
the differences which had arisen between 
them after she left Ranikhet. Thereupon 
Mr. Niblett turned round and caught her 
by the throat. When she reminded him 
where he was standing, he dropped his 
hand, and they beth walked home. Mr. Nib- 
lett denied the allegation with warmth 
and stated that it was a deliberate fabrica- 
tion of his wife and that he never as- 
saulted her at Mussoorie as alleged by 
her. Jt seems to us very unlikely that a 
gentleman in the position of Mr. Niblett 
would behave in this manner on a public 
road. In the absence of any corroboration 
we hold the charge not proved. 


Thus as regards these three specific epi- 
sodes constituting acts of physical violence 
we think that the version given by Mrs, 
Niblett is a highly coloured one and that 
she has magnilied small domestic quarrels, 
in which she was not altogether free from 
blame, into cases of grave assaults. We 
find that it has not been proved that on 
any of these occasions Mr. Niblett actually 
struck her any blow or was guilty of se- 
rious violence. Thefactof her dress gett- 
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ing torn at Ranikhet might well have been 
accidental, 

Now we proceed to consider the other 
complaints, 

(a) The voluminous correspondence het- 
ween the parties which has been put in 
evidence in the case showsthat they have 
been at Jogger heads over monetary matters 
almost throughout the whole of their mar- 
ried life, Our reading of this correspon- 
dence is that Mr. Niblett insisted upon 
having a full control over his purse and 
was not prepared to allow his wife anything 
more than what he considered to be sufti- 
cient for the needs of the household, much 
less to give her a free hand in money 
matters. When they lived in Sitapur 
Mr. Niblett used to give her Rs. 200 a 
mcnth out of which she paid the servants 
and the ordinary food expenses such as 
milk, fisb, eggs, butter, vegetables and 
meat. She admits that after paying these 
expenses she used to have in hand about 
Rs. 25 each month, but says that she used 
to hand over the balance to ber husband. 
When they were at Hardoi she used to be 
paid Rs, 120 per month for the table 
expenses. She admits that ordinarily the 
table expenses were Rs. 2 perday. Thus 
according to Mrs. Niblett she was left with 

“about Rs. 60 a month for her personal 
expenditure which was regarded by Mr. Nib- 
lett as sufficient pin money out of his net 
income which amounted to about Rs. 600 
a month. It is admitted on behalf of the 
appellant that she was never denied any 
necessities in the matter of food or clothing. 
Mr. Niblett in explanation of his not al- 
lowing his wife greater control over his 
money stated that she was unmethodical 
in her ways. Thus having given our careful 
consideration to the entire evidence the 
conclusion reached by us is that though 
Mr. Nilbett has been rather strictin the 
control of his money yet his conduct was 
not so unreasonable as to justify a charge 
of cruelty. 

(b) Next as regards the complaint about 
his behaviour being cold and neglectful 
towards her, the fact of the matter seems 
to be as admitted by both parties that 
there is a great incompatibility of tempera- 
ment between them. ‘They did not stand 
on the same plane intellectually. Mr. Nib- 
lett is well educated and appears to be of 
scholarly habits. The letters of Mrs. Nib- 
lett show clearly that sho is much inferior 
in education, The result of the incompa- 
tability of temperament of the parties and 
the constant bickerings between them over 
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money question has been that for thd 
most part their married life has been an 
unhappy one. During the periods of their 
differences, which have been many and 
frequent, they have exchanged stinking 
letters. It also appears that Mr. Niblett 
thinks that Mrs. Niblett’s parents 
have been responsible to a great extent in 
causing estrangement between him and his 
wife. On the other hand no love seems to 
have been lost between Mrs. Niblett and 
the paternal relations of Mr. Niblett, The 
correspondence abounds in wuncompli- 
mentary references by one party to the 
paternal relations of the other. This is one 
side of the picture. On ihe other side we 
find that there have been periods in their life 
when they have been on the best of terms. 
During these periods they have exchanged 
very affectionate letters. Some of these 
more particularly letters written by Mrs. 
Niblett have been quite effusive (See 
Exs. 9,10,11,12,13 and 14). Thus we are 
inclined to agree with the trial Court that 
apart from specific matters which have given 
cause for annoyance from time to time, it 
cannot be said that Mr. Niblett has been 
generally cold and neglectful in his treat. 
ment of his wife. 

(c) This complaint also seems to be based 
on very slender foundation. The only one 
specific instance given by Mrs. Niblett in 
support of it is that when servant Jumman 
disobeyed her instructions about the keeping 
the white of anegg for her daughter Daphne, 
who was ill, and she slapped him, Mr. 
Niblett told her that if she slapped the 
servants again he would slap her. There is 
no evidence to corroborate this. Mr. 
Niblett denies that heever threatened to 
slap her, but admits that he had rebuked 
her for striking the servant. Her conduct 
in striking the servant was unlady-like and 
we do not think that the fact of the husband 
rebuking her can, under the circumstances, 
constitute any good ground of complaint, 
She also complains about another servant 
Nanku being generally disrespectful to her. 
This Nanku is admittedly avery old servant. 
Mr. Niblett denied that he ever set him 
up above his wife in domestic matters. She 
never made any complaint against him 
or against her being treated disrespectfully 
in connection with any servants inany of 
her letters. On the contrary in one of her 
letters, Ex. 13, she writes a post script 
sending her Salams to Nanku. We think 
the complaint is without substance. 

(d) The imputations in question consist of 
certain taunts in respect of an operation 
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which Mrs. Niblett had undergone ab 
Mussoorie during Mr. Niblett’s absence in 
Europe in 1927 and the suspicions to which 
he gave expression in some of his letters 
about her relations with one Mr. Ferguson, 
the Superintendent of Police at Hardoi. 
The operation consisted of cnretting for 
menorrhagia due to a retroversion of the 
uterus. Mr. Niblett appears to have enter- 
tained some suspicions as to the causes 
which made the operation necessary and 
has made insinuations in respect ofit in 
some of his letters. Similarly he did also 
taunt her about her undue friendship with 
Mr. Ferguson. In one of his letters, 


Exhibit A-25, be went the length of referr- . 


ing to him as her “paramour”. He seems 
to have worked his mind into the belief that 
he had good reasons for his suspicions 
against his wife, but he has failed to adduce 
any evidencein support of them. We are 
therefore of opinion that the imputations in 
questions were unjustified. 

(e) One specific instance of this mentioned 
by Mrs. Niblett is that when they were at 
Hardoi, one of their dogs showed signs of 
madness and the dog snapped at Maureen’s 
head. The dog did not actually bite the 
child but some saliva fell uponher. Mrs. 
Niblett complains that her husband did not 
allow her to take the child at once to 
- Allahabad for anti-rabic treatment, but 
wanted to wait forthe report from Kasauli 
about the brain of the dog which had been 
sent for examination. Eventually on Mrs. 
Niblett’s insistence he allowed her to 
proceed before the report was received.. Ib 
is admitted by her that when the report was 
received, and it revealed positive rabies, he 
sent a telegram to her saying that she and 
fhetwo children must a!l undergo treat- 
ment, Wedonot think that the facts as 
stated by her even taken at their face value 
show any lack of solicitude for the welfare 
of the children. The other complaints made 
under this head are that Mr. Niblett seldom 
played with the children, and when he did 
so, he usedto frighten them, that he never 
bought any presents for them and took 
little interest in them. There is document- 
ary evidence to show that after Mrs. Niblett 
had left him, Mr. Niblett on several occa- 
sions sent money orders and parcels for his 
daughters, but they were refused with 
contempt by Mrs. Niblett. We think the 
complaint is grounliess. . 

(f) It is not denied that Mr. Niblett did 
write to certain firms restricting his wife's 
credit. Ths reason for it was that Mr. 
Niblett feared that his wife was spsndiog 
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too much money. It appears that after 
Mrs. Niblett went away to Ranikhet she 
approached Sir Henry Stanyon, a lawyer at 
Dehra Dun. As a result of certain cor- 
respondence which ensued between Sir 
Henry Stanyon and Mr. Niblett, the latter 
began paying his wife Rs. 150 a month 
while she was living wilh her parents. 
Later when Mr. Niblett went abroad he was 
paying her Rs. 200 per month. When Mr, 
Niblett returned from Europe he found that 
his wife had left bills to the extent of about 
Rs. 450 unpaid. If under such circums- 
tances, finding that the wife had been 
living beyond her allowance which could not 
be said to be quite inadequate, he wrote to 
certain firms restricting her credit, we do not 
think that his action is open to serious 
exception or that his conduct inthe matter 
can be regarded as cruel. h i 

(g) Itis not disputed that while the wife 
was living apart from her husband she went 
to Banglore and entered the hospital there 
for training as a maternity nurse without 
any reference to her husband. The husband 
did not approve of this conduct as he con- 
sidered it derogatory to hie position that his 
wife should be trained as a maternity 
nurse. He therefore entered into correspon- 
dence with the hospital authorities, and 
having come to know that in the case of 
matried women joining the hospital for 
training, the consent of their husbands was 
essential, he wrote to the Medical Officer in 
charge of the hospital that he had never 
consented either orally orin writing to ber 
training as anurse. In the witness box 
Mr. Niblett has further stated that his object 
was to make it as difficult as possible for 
hertolive apart from him and to make her 
return to him. Taking all the circam- 
stanees into consideration, we donot consider 
that the conduct of Mr. Niblett in this 
matter was altogether unreasonable. 

Lastly, Mrs, Niblett has also deposed that 
her husband had been objectionable in his 
marital relations. Her learned Oounsel 
very properly did not lay any great stress 
on this point.: We agree with t49 trial 
Court that the charges put forward in this 
eonnection have not been p-oved, 

‘has tha only complaint which has been 
substantiated is as reg irs tha falsa inputa- 
tions of miszon lust. Thera is no evidence 
that Mr. Niblett mule any such imp ztationa 
against his w.fe to any third parsoa, The 
imputation are contained only in certain 
letters addressed by Mr. N iblet+ to his 
wife. Ths question is whither thay can be 
held to constitute such feruelty aa woul 
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justify a decree for judicial separation. In 
Russell v. Russell (2) it was held by the 
Court of Appeal that a false charge of 
having committed an, unnatural criminal 
offence brought by a wife egainst her 
husband, although persisted in, is not 
sufficient evidence of legal cruelty to 
support a petition by the husband for 
judicial separation. Inthe course of the 
judgment Lopes. L. J. referred with 
approval to the statement of the Jaw as 
made by Sir Charles Butt at (he trial of a 
previous case between the same parties in 
the following terms:— 

“That cruelty had been very often defined as injury 
causing danger to life, or limb, or health, or causing 
reasonable apprehension cf danger to life, or limb, or 
health; and it is, generally speaking, where the 
continuation of the conduct charged would be likely 
to produce injury, either bodily or mental, or injury 
to health without any physical violence, that this 
Court interposes to protect the wife. There is uo 
case in the books where words alone, however 
violent, however galling, and even  imput- 
ing a crime of the most disgraceful kind 
have been held per se to constitute legal cruelty, 
and this when the parties were cohabiting as 
husband and wife.” 

In Augustin v. Augustin (3) it was held 
by Mr. Justice Straight that a falee charge 
Ly a husband against his wife of adulte- 
ry, although such charge is made wilfully, 
maliciously and without reasonable or 
probable cause, is not an act amount- 
ing in Jaw to cruelty, so as to entitle 
the wife toa judicial separation. In the 
present case it has not been even suggest- 
ed by Mrs. Niblett in the witness box that 
she has suffered any mental injury cr 
injury to health by reason of the insinua- 
ticns or jmpatations contained in some of 
the letters. These imputations having 
been made in the course of an 
scrimonious correspondence which bad 
keen going cn between the parties, we do 
not think that they were ever taken very 
seriously. In fact one extenuating circum- 
stance in favour of Mr. Niblett is that 
only two months before the letter Ex. A-25 
was written, Mr. Niblett in his letter, 
` Ex. A-16, dated January 9, 1930, had said 
that he did not want to believe that 
there was actually anything wrong between 
her and Mr. Ferguson. We are therefore 
of opinion that thisone ground cf com- 
plaint, which has been establiched, is not 
sufficient to make out a case of cruelty 
justifying a decree for judicial separation. 

The learned Counsel for the appellant 
relied cn Kelly v. Kelly (4), Bethune v. 

(2) (1€9F) P315;64 L JP 105;73 L T295; 44WR 
21 


(3) 4 A 814. 


(4) (1869) 2 P D 31. i 
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Bethune (5) and Walmesley v. Walmesley 
(6) in support of his argument that even 
if the fact of the respondent having 
committed acts of physical violence be 
not established yet the respondent’s cold 
and neglectful behaviour and his harsh 
and degrading treatment of his wife would 
constitute sufficient cruelty to justify a 
decree for judicial separation. As we have. 
already found that the appellant has failed 
fo substantiate her complaint about the 
alleged harsh and neglectful treatment 
of the husband, it is not necessary for us. 
to discuss these cases. 

Similarly cn the findings reached by us 
the question of the revival of condoned 
cruelty by reason of subsequent harsh and 
degrading treatment which was discussed 
atthe bar does not arise. It is, therefore, 
unnecessary for us to refer to the authori-. 
ties which have been referred to on thie 
point. 

The result therefore is that we uphold: 
the finding cf the trial Court that the. 
appellant has failed to show that her 
husband has been guilty of any such. 
eruelty as cculd entitle her to a decree 
for judicial separation. 

Next we have to consider the question 
of desertion. It is not disputed that Mrs. 
Niblett had deserted. her husband for over 
two years before the suit. The only 
question is whether she had reasonable 
excuse forso deserting him. The justifi- 
cation alleged by ber consisted of the acts; 
of physical violence and other complaints 
of ill-treatment which we have discussed, 
above in dealing with the question of legal, 
cruelty. The only complaint which we have 
found to be proved isthe complaint regard- 
ing false imputations of misconduct. Of 
the insinuations and imputations made by" 
Mr. Niblett the worst is that which is. 
contained in Ex. A-25 in which he referred 
to Mr. Ferguson as her ‘paramour’. It is, 
worthy of note that this letter was written 
during the period of desertion when his, 
feelings were greatly exacerbated on 
account of the attitude adopted by Mrs.. 
Niblett. We have already held that the 
taunting remarks in the letters, though 
highly objectionable, do not constitute 
sufficient grounds for judicial separation. 
We are further of opinion that they can- 
not constitute reasonable excuse for her 
deserting him. Itis worthy of note that 
even during this period Mr. Niblett wrote 


(5) 60 L J P 18; (189)) P 205; 63 L T 259. - 
(6) (1893) 69 L T 152; 1 R529. 


1935 


to his wife several times asking her to 
return to him and offering to take her 
back without any conditions on either 
side, but Mrs. Niblett persisted in her 
desertion. In a somewhat similar case 
Dallas v. Dallas (7), the husband withdrew 
from cohabitation and refused to return 
. and live with the wife, unless she wrote a 
letter-exonerating a certain lady of whom 
she had reason to be jealous. Tae wife, 
_ having grounds for believing that her 
Suspicions were well founded, refused to 
comply with the condition, but was desirous 


to live with her husband, and pressed, 


him to return to cohabitation. The husband 
‘oceasionally met and correspondei with 
her but persisted in his refusal to live 
with her.. It was held, that the denial of 
consortium by the husband amounted to de- 
sertion, and that the desertion was without 
reasonable excuse. Thus on a consideration 
of all the materials before us we are in agree- 
ment with the trial sudge that Mrs. Niblett 
had no reasonable excuse for deserting her 
husband. 

There remain the questions of the custody 
of the children and alimony and costs. It 
has been argued that the wife has not 
been guilty of misconduct, that the children 
are attached to her, and that the mother 
alone can give the home education which 
18 very necessary for girls. It has also 
been contended that in such cases the 
custody of daughters, as a rule, should be 


given tothe mother in preference to the 


father. We do not think that any hard 
and fast rule can be laid down in this 
matter. The paramount consideration 
must always be the welfare of the children. 
In the present case we have held that the 
‘father is entitled to a decree of judicial 
separation. He has not been found guilty 
of any conduct which could disentitle him 
from the custody of his children. Heis 
in law the natural guardian of his minor 
children. He holds a respectable position in 
life and is in a better position to give them 
_ a decent education and to provide and look 

to their upbringing. If they live with 
their father they would be able to move 
in better society and may be expected to 
have better prospects for future life. Mrs. 
Niblett’s conduct in refusing the money 
orders and sundry presents sent by the 
father to the children on their birth-days, 
her conduct in refusing to allow Mr. 
Niblett proper access to the children when 
he went to Mussoorie especially for this 
purpose in June 19:2, and her remarks 

(7) (1874) 43 LJ P87. 
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in some of the letters to the effect that 
the children would not look at the 
photo of their father and would not even 
allow his letter to be read to them 
(Ex. 28), show that if the children are left 
with the mother, she is sure to alienate 
their affections from the father. 

In Symington v. Symington (8) the Lord 
Chancellor dealing with the provisions of 
the Conjugal Rights, (Scotland) Act (24 and 
25 Vict. c, 86) observed that it had given 
the Court the widest discretion to weigh 
the comparative advantages or dis- 
advantages of giving the custody of all or 
of any of them to the one parent or to the 
other, and remarked that he was at a loss 
to conceive how any general rule can be 
laid down. It is the duty of the Conrt to 
consider all the circumstances of the par- 
ticular case. These remarks appear to us 
to embody general principles which are 
applicable in this country also. 

In Agar-Hllts, In re, Agar Ellis v. 
Lascelles (9) it was held that a father has a 
legal right to control and direct the 
education and bringing ur of his children 
until they attain the age of twenty-one 
years, even although they are words of 
Court, and the Court will not interfere with 
him in the exercise of his paternal authority, 
except (1) where by his gross moral 
turpitude he forfeits his rights, or (2) 
where he has by his conduct abdicated 
kis paternal authority, or (3) where he seeks 
to remove his children, being Wards of 
Court, out of the jurisdiction without the 
consent of the Court. 

We are therefore of opinion that the 
learned trial Judge has exercised a wise 
discretion in allowing Mr. Niblett to have 
the custody of the children. His judgment 
shows that Mr. Niblett agreed before him 
to allow Mrs. Niblett access tothe children 
from time totime and that he would not 
object to their going to school in Mussoorie 
where their mother will be able to see 
them at times, and further to allow the 
children to spend portions of their school 
holidays with their mother. We trust that 
Mr. Niblett will abide by these terms, and 
in case there is any disagreement in 
future, a decision upon any specific points 
of detail can be obtained from this Court 
by an application under s. 42 of the Indian 
Divorce Act. 

Next as regards alimony, the learned 
trial Judge has held that s. 37 of the 


(8) (1882) 2 H L Se. 412, 
(9) (188%) 24 Oh D317;53LJ Ch 10; 50 LT 161; 


- 32 WRL 
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Indian Divorce Act limitsthe granting of 
alimony toa wife to cases of dissolution of 
mərriage and decrees of judicial separa- 
tion obtained by the wife, and that he 
had therefore no power to award perman- 
ent alimony in the present case in which 
the decree of judicial separation, was 
granted tothe husband. We are unable 
to agree with the learned Judge in this 
matter. Section 37 gives the Court dis- 
cretion to give an order for permanent 
alimony 

“on any decree absolute declaring a marriage to 
be dissolved or on any decree of judicial separation 
obtained by the wife” 
but it does not strictly negative the power 
of the Court to make similar provision for 
a wife against whom a decree of judicial 
separation has been passed. A decree of 
judicial separation does not dissolve the 
tie of marriage, and while the parties 
remain husband and wife, it is only fair 
and equitable that the husband should 
ordinarily contribute to the support of the 
wife. Section 7 ofthe Indian Divorce Act 
provides that subject to the provisions 
contained in the Act the Court ‘shall in 
all suits and proceedings thereunder act 
and give relief on principles and rules, 
which are, as nearly as may Le conform- 
able to the rrine ples and rules on which 
the Court for Divorce and Matrimonial 
Causes in England for thetime being acts 
and gives relief. In our opinion the pro- 
visiocg of e. 37 do not imply that the 
Court cannot grant alimony in the case of 
judicial separation at the instance of the 
husband. We have therefore to see the 
principles and rules followed by the 
English Divorce Courts in such cases. In 
Forth v. Forth (10) the Judge Ordinary of 
the Divorce and Matrimonial Causes Court, 
while decreeing judicial separation at the 
instance of the husbard remarked as 
follows :— 

“I have already pointed out in Pickard v. Pickard 
(1) that in my opinion, although tke Court by a 
decree of judicial separation gives a legal warranty 
10 a wife and husband to live apart, still that they 
remain husband and wife, and ihat while they 
remain so, the obligation also remains on the 
Wani of contributing to the support cf the 
wile, 

In Gooden v. Gooden (12) it was held that 
the Court has jurisdiction to grant perman- 
ent alimony to a wife against whom a 
decree of judicial separation has been made 
cn account of misconduct. Discussing the 


(10) 16 LT 574; 33L J Mat, 122: 15 W R 1091. 

(11) (1£59) 3 Sw, & Tr. 523; 33 L J Mat, 158; 10 
Jur. (N. s) 830; 10 L T 789; 13 W R 188, 

(12) 1882) P 1; 65 LT 542; 40 W R49, 
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provisions of s. 17 of the ‘Matrimonial 
Causes Act, 1857, which’ are somewhat 
analogous to the provisions of s. 37 of the 
Indian Divorce Act, the Court of Appeal 
observed as follows:— ae 

“The argument against the jurisdiction was not 
founded upon any words in the statute expressly 
negativing it, There are no such words. It was 
rested chiefly upon gs. 17 of £0 & 21 Vict. e. 85, 
which provides that the application for judicial 
sepiration may be made by either husband or wife, 
and the Court may decree judicial separation 
accordingly, ‘and where the application is by the 
wife may make any order for alimony ‘which shall 
be deemed just’. That seems to contemplate an 
order for alimony in the decree itself, when such 
decree was made upon the wife's application. In 
such a case all the facts would probably be before 
the Court at the original hearing, whereas, if the 
decree was upon the suit of the husband, the wife 
must make a separate application for alimony, 
which the husband would not belikely to make for 
her. It would be giving extraordinary and uñ- 
natural force to the language of s, 17 to say that it 
takes away or even negatives the jurisdiction of the 
Court to grant alimony where the decree for 
separation is made at the suit of the husband and, in 
our opinion, that is not the true effect of the provi- 
sion,” <; 

The learned Counsel for the respondent 
relied ona decision of the Madras High 
Court in Devasahayam v. Devamony (13) 
and on the authority of it contended that 
permanent alimony can be granted under 
the Indian Divorce Act only under s.-37. 
This was a casein which. the husband's 
petition for dissolution of marriage was 
dismissed, and it was held that the Court 
was not competent to award maintenance 
to the wife under s. 15 or 37 of the Indian 
Divorce Act. The case is therefore dis- 
tinguishable on the facts; and is not in 
point. We have therefore come to the 
conclusion that we have authority to award 
permanent alimony toMrs. Niblett on the 
application which has been made by her 
for {his purpose. It may be mentioned 
that Mr. Niblelt gave an undertaking to 
the learned trial Judge that he will not 
leave his wife unprovided for, and that this 
provision will not be less than Rs. 75a 
month. There is no satisfactory evidence 
to show that Mrs. Niblett has any present 
means of her own. We think, having 
regard io the means of the husband and also 
the circumstances of the case, alimony 
should, be allowed to her at the rate of 
Rs. 100 per month. 

Lastly, as regards cosis, we are unable to 
accept the appellant's contention that costs 
of the wife must always come out of the 
husband, even though she may be un- 


(12) 69 Ind. Cas. 994: 46 M 133; 43 M LJ 763; 


a W CO; (1923) M W N 184; AI R1923 Mad. 
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successful. We think the Court has 
discretion in the matter. The learned trial 
Judge in the exercise of his discretion, 
ordered the parties to bear iheir own costs 
in both the cases. Wecan see no sufficient 
ground to interfere with the discretion 
exercised by the trial Court in this 
matter. 

The result therefore is that we allow the 
appeals only to this extent that Mrs. Niblett 
is granted permanent alimony at the rate 
of Rs. 100 per month. In all other respects 
the decrees of the trial Court are upheld. 

“In the circumstances of the case, we make 


no order as to the costs of the two 
appeals. 


N. Appeals allowed. 


—~ e 
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Evidence Act (I of 1872), s. 116 —Estoppel—" At the 
beginning of the tenancy”, meaning of—Tenancy 
starting by grant of lease and tenancy by attorning 
Difference between—LHstoppel, when complete. 
The plaintiff claimed to be the assignee of the 
raversion of certain land and the defendant as his 
tenant. The defendant, after the reversion had 
been assigned to the plaintiff, executed a 
kabuliyat in favour of the plaintiff. The plaintiff 
claimed rent for the period of the kabuliyat and 
also to eject the defendant. The question was 
whether the defendant was estopped by reason of 
8. 116, Evidence Act from questioning the plaintiff's 
title: [p. 759, col. 2.1 
Held, that a new tenancy may begin by the granting 
ofa lease by the landlord or it may begin by the tenant 
attorning to anew landlord. The distinction between 
the tenant being let into possession by the person 
whoss title he seeks to deny and that in which 
the person whose title he denies did not Jet him 
into possessien is this: that in the first case 
the estoppel is complete as provided by s. 116, 
that is to say that so long as that tenancy con- 
tinnes the tenant cannot deny his landlord's title. 
In the second class of cases, the estoppel is not 
complete in the sense that the tenant may evade 
it by showing any circumstances which would vitiate 
the agreement which he has entered into with the 
landlord: Estoppel exists in both classes of cases 
but in the second class it would have been neces- 
sary for the defendant to have shown that he 
executed the kabudiyat under misrepresentation or 
coercion or by reason of fraud which would vitiate 
the contract which he had entered into, Lal Ma- 
homad v, Kallanus (5) and Venkata Chetty v. Aiyanna 
Gounden (1), discussed. Bilas Kunwar v. Desraj 
Ranjit Singh (2), Sital Prasad v. Badri Prasad (3) 
and Mela Ram v. Bholi (4), referred to. [p. 760, col, 2, 
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S. C. A. against the decision of the Dis- 
trict Judge, Gaya, dated June 6, 1931. 

Messrs. K. Husnain and Satleswar De, 
for the Appellant. 

Messrs. Harnarayan Prasad and Sarjoa 
Prasad, for the Respondent. 

Judgment.—The only point for con- 
sideration in this case is whether by 
reason of s. 116, Evidence Act, the defend- 
ant who is the respondent in this appeal 
was estopped from denying the plaintiff's 
title. 

The plaintiff claimed to be the assignee 
of the reversion of certain lands and the 
defendant as his tenant. There in no 
doubt that the defendant, after the 
reversion had been assigned to the plaintiff, 
executed a kabuliyat; in favour of the 
plaintiff. The plaintiff in this action 
claimed rent for the period of the kabuliyat 
and also to eject the defendant, The 
defence set up was that the plaintiff had 
no title. The Court below has held that 
the defence was open to the defendant 
and, therefore, had dismissed the plaintiff's 
suit on the ground that one Gopal Lal 
was entitled to the land and not the 
plaintiff. As I have said the question is 
whether the defendant'is a person who 
is estopped by reason of s. 116, Evidence 
Act, which reads as follows: 


“No tenant of immovable property, or person 


- claiming through such tenant, shall, during the 


continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the begin- 
ning of the tenancy, a title to such immovable, 
property, and no person who came upon any im- 
movable property, etc.” 

I am concerned only with the first part 
of the section, and the substantial ques- 
tion, is, what is meant by the words “at 
the beginning of the tenancy.” In India 
these words have been construed in various 
ways and decisions have been most 
numerous in the Mardas High Court and 
by reason of a conflict of decisions in that 
Court the matter was referred to a Full 
Bench in the case of Venkata Chetty v. 
Aiyanna Gounden (1). Thejudgment was 
first delivered in the case by Coutts- 
Trotter, J., and Seshigiri Ayyar, J., both 
holding that the doctrine of estoppel laid 
down in s. 116, Evidenco Act, was not 
diferent from that of the English Law. 
In substance the judgment of the learned 
Judges was to the effect that a person 
in the position of the defendant in this 
suit was estopped from denying th: title 
of the landlord, although the landlord, 

(1) 26 Ind, Oas. 817; ATR 1917 Mal, 789; 40 M 
561; 20 M L T 457; (19177 MW N 55 62. W 
303; 31 M Ld 712, 
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was an assignee of the reversion and 
although the landlord had not let the 
defendant into possession. unless the 
defendant could show either fraud or 
circumstances which would vitiate the 
contract and that he was not bound by 
the lease which he had executed. The 
matter coming before a Full Bench of the 
Madras High Ccurt, Abdul Rahim, C. J., 
dissented from the view expressed by the 
referring Court but there was a judgment 
of Seshagiri Avyar, J., and Phillips, J., 


in support of the view held by 
Coutts-Trotter, J. In the judgment 
that owas delivered a somewhat 


elaborate discussion took place of the 
English cases. I must say that I agree 
with the view expressed by Abdur Rahim, 
O. J. The English eases do not help the 
decision of this particular case. There is 
abundant authority, if authority were 
needed, that in construing a statute regard 
cannot be had to the law prior to the statute. 
If indeed a statement of the English Law 
is necessary or advisable for the purpose 
of construing s.116, Evidence Act, no 
better statement of that law can be had, in 
my judgment, than the draft of the Law of 
Evidence by Sir James Fitzjames Stephen, 
being Art. 103. Itis to this effect: 

“No tenant and no person claiming through any 
tenant ofany land or hereditament of which he has 
been let into possession, is permitted to deny that 
the landlord had, at the time when the tenant was 


let into possession or paid the rent, a title to such 
land or hereditament.” , 

Indeed had the matter to be decided on 
Common Law principles, the au- 
thorties being so exhaustive on the 
matter, there would be no difficulty. The 
difficulty arises by reason of expressions 
used by the Legislature in the section. The 
section provides, to repeat it: 

“No tenant of immovable property or person claim- 
ing through such tenant, shall, during the continu- 
ance of the tenancy, Le permitted to deny, ete,” 

Their Lordships of the Judicial Committee 
of the Privy Council in Bilas Kunwar v, 
Desraj Ranjit Singh (2) made this state- 
ment: : 

“Section 116, Evidence Act,is perfectly clear on 
the point, and rests on the principle well established 
by many English cases, that a tenant who has been 
let into possession cannot deny his landlord's title, 
however defective it may be, so long as he has 
not openly restored possession by surrender to his 
landlord.” a 2 

I refer to that decision as an interpreta- 
tion of the words “during the continuance 

(2) 30 Ind. Cas, 799: A IR 1915 PO 96; 421A 
202; 37 A 557; 19 O W N 1207; 29 M LJ 235; 
2L W £30; 18ML T 248; 33 A L J 99); 17 Bom 
L D 1006; 22 O L J 516; (1915) M W N 757 
(P, 0). 
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of the tenancy,” the words, according to 
the opinion which was delivered by Sir 
George Farwell in the case to which I have 
just referred, having the same meaning as 
the rule of the Eiglish Law. The difficul- 
ty arises when the words, “at the beginning 
of the tenancy” are to be construed. In 
the views expressed by the majority of 
the Judges in Venkata Chetty v. Aiyanna 
Gounden (1), the words “at the beginning of 
the tenancy” were not to have a limited 
construction placed on them: the words 
“at the beginning of the tenancy” mean at 
the time when the tenant was let into 
possession. It is clear thak in a case where 
the tenant has been let into possession the 
tenant would be estopped for the reason 
that he cannot approbate and reprobate 
and cannot accept the title from a person 
and then when in possession to deny that 
that person had any title to give him. As 
was pointed out by Seshagiri Ayyar, J. in 
Venkata Chetty v. Aiyanna Gounden (1), 
an estoppel of thedescription provided for by 
s. 116 is known in English Law as estopped 
in pais and that it arises from Livery of 
Session, Entry, Acceptance of rent, Parti- 
tion or Acceptance of an estate. I do not 
agree, however, with the learned Judge in 
suggesting in his judgment that a case of 
the kind which we have before us as he had 
inthat case came within either of those des- 
criptions (here there is no acceptance of 
rent although there is a clear case of 
attornment) but I do agree with the learned 
Judge in holding that there appears to be 
no reas.n on the face of the section itself to 
entitle the Court to construe the words 
“at the Leginning of the tenancy” in a 
limited way: a new tenancy may begin 
although the tenant has been in possession 
prior to that tenancy. It may begin by the 
granting of alease by the landlord, it may 
begin by the tenant attorning to a new 
landlord as in the case which I have be- 
fore me. The distinction between the 
tenant being let into possession by the 
person whose title he seeks to deny and 
that in which the person whose title he 
denies did not let him into possession seems 
to be this; that in the first case the estop- 
pel is complete as provided by the section, 
that is to say that so long as that tenancy 
continues, the tenant cannot deny his land- 
lord’s title as pointed out by their Lordships 
of the Judicial Committee of the Privy 
Council in the case of Sital Prasad v. Badri 
Prasad (3). Inthe other the second class 
3908 69 Ind, Cas. 647; A IER 1923 All, 53; 20A L 
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of cases, the estoppel is not complete in 
the sense that the tenant may evade it by 
showing any ‘circumstances which would 
vitiate the agreement which he has entered 
into with the landlord. Indeed it is not an 
exception to the rule laid down in s. 116 
but is merely an application of the ordi- 
nary principles of law which in no way 
are affected by s. 116. Estoppel exists in both 
class of cases but in the second class to which 
I have made reference, which was the class 
to which this case belonged, it would have 
been, necessary for the defendant to have 
shown that he executed the kabuliyat under 
misrepresentation or coercion or by reason 
of fraud which would vitiate the contract 
which he had entered into. As that is not 
the case in this action, in my judgment the 
defendant was estopped from denying his 
landlord’s title and therefore the landlord 
in this case should have succeeded in his 
action. In the Madras case, the case of 
Venkata Chetty v. Aiyanna Gounden (1) 
the question of whether coercion or undue 
influence or misrepresentation, fraud oz 
mistake existed had already been tried out 
in the previous suit and as the learned 
Judges in that case stated, the matter was 
not open to the defendant. The same 
view was taken in thecase of Sital Prasad 
v Badri Prasad (3) and in Mela Ram v. 
Bholi (4) anda different view was taken 
in Lal Muhammad v. Kallaaus (5). 

For the reasons. I have given it scems 
to me that the estoppel existed in this case 
and accordingly there should be a judg- 


ment in favour of the plaintiff. The ap- 


peal is, therefore, allowed, There will hea 
decree in favour of the plaintiff with costs 
throughout. There will be leave to appeal. 


D. Appeal allowed. 
(4) 76 Ind. Cas, 47; AIR 1925 Lah. 60. 
(5)11 O 519, 
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PATNA HIGH COURT 
Civil Appeal No. 553 of 1932 
August 17, 1934 


Wort, J. 
Musammat KHIRO KUER—Purntire - 
APPELLANT 


VeETSUSs ` 
Syed NOORUL HUSSAIN AND OTHERS— 
DErENDANTS— RESPONDENTS 

Mortgag e—Suit for redemption—Morigage estab- 
lished—Plaintiff prima facie entitled to redempticn— 
But plaintiff alleging defendant's lawful entry and 
possession—Question of limitation—Onus. 

Where ina suitfor redemption, a mortgage is 
proved, the plaintiff prima facie becomes entitled to 
redemption, But where he alleges that the defend- 
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ant has gone into possession and his entry upon the 
land is lawful, the question of limitation arises and 
the onus lies upon the plaintiff himself to show com- 
pletely and indefeasibly such circumstances as would 
entitle him to bring the possession of the defend- 
ant to end. Kailash Rui v. Jaga Kuer (1), explained 
and distinguished, Parmanand Misr v. Sahib Ali (2) 
and Sevvaji Vijaya Raghunadha v. Chinna Chetty 
(3), relied on. 


A. from the appellate decree of the 
First Conrt, Sub-Judge, Patna, dated De- 
cember 23, 1931. 

Messrs. B. C. De and C. P. Sinha, for the 
Appellant. 

Messrs. Hasan Jan and Syd Hasan, for 
the Respondents. 

Judgment.—This is an appeal from the 
decision of the Subordinate Judge of Patna 
affirming the decision of the trial Court 
and dismissing the plaintiff's action for 
redemption. The plaintiff set up a mort- 
gage of 1312. The defendants appear to 
have admitted a mortgage of more than 
sixty years ago. Thev say the mortgage 
was in favour oftheir father or ancestor. 
The trial Court dismissed the suit on the 
ground that the plaintiff had not establish- 
ed his mortgage. The appellate Court 
dismissed the sait on the same ground; 
but stated as reasons for that decision that 
there was no document evidencing the 
mort gage, that it was an illegal mortgage by 
reason of the Transfer of Property Act, and 
that there being no proof that the defen- 
danis had been inducted into the land 
within the statutory period, the plaintiffs 
were unable to eject them. Nothing can 
be urged against the decision of the 
learned Judge in the Court below asio 
what the plaintiff proved. Jt is not con- 
tended by Mr. De that he did establish by 
evidence a mortgage between his client 
or his ancestor and the ancestor of the 
defendants; but the whole contention of 
the appellant, as put forward by Mr. De, 
is based on the decision in Kailash Rai v. 
Jaga Kuer (1). That was a case in which 
the plaintiff had failed either to prove the 
original mortgage deed or to give satisfac- 
tory secondary evidence in regard to it, 
but he had proved to the satisfaction of 
the Courtsa mortgage. The defendant was 
not interested to deny the mortgage, nor 
did he plead that the mortgage had been 
satisfied, nor did he question the umount 
of the consideration. In those circumstances 
this Court held, affirming the judgment of 
Ross, J., that as the mortgage had been 
established, the plaintiff was cntitled to 
redeem, 


(1) 133 Ind, Cas, 678; A IR 193t Pat. 295; 10 Pat. 
417; Ind, Rul. (1931) Pat, 390; 13 P L T1644 
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By Mr. Hasan Jan, who appears on behalf 
of the respondents, it is contended thatthe 
proof that the plaintiff has given in this 
case is insufficient to entitle him to a decree 
for redemption. His contention is that he 
admitted no mortgage by the predecessor 
ofthe plaintiff to the ancestor or predeces- 
sor of the defendants, But it is quite 
obvious from the judgment of the Court 
below that his case was consistent only with 
the fact that the predecessor-in-title of the 
defendants had got into possession as a 
mortgagee. Nowif the matter was to rest 
there, it would seem that the decision of 
this Court in the case to which I have 
referred will apply and the plaintiff would 
be entitled to succeed. But it is to be 
noticed that no question of limitation arose 
in that case.. What would have been the 
decision had the defendants ret up a state 
of facts which would have led the Court to 
the conclusion that the action had been 
brought beyond the period of limitation, I 
am unable to say. This Court might have 
held that the onus was on the plaintiff or 
the defendant but, again, of that I can 
express no view. Ib is not snfficient for 
Mr. De ‘to argue that the effect of the 
decision cited above was to state that, what- 
ever the circumstance under which the 
action for redemption was brought, once 
it was proved that the defendant was in 
possession as a mortgagee, the plaintiff 
was entitled to redemption. Mr. Hasan 
Jan relies on the decision of the Allahabad 
High Court in Parmanand Misir v. Sahib Ali 
(2). That was a case not dissimilar in fact 
tothe present and Sir John Edge in the 
course of his judgment made this statement. 
He pointed out in the first place that 
there was a considerable difference between 
the Jaw of England in this matter and the 
law of India, and said that there was a 
clear distinction between a case where 
the plaintiff sought to recover possession 
of land by an action for redemption and 
those cases where defence to a suit for 
possession of land was that the action 
was barred by limitation. The words of 
Sir John Edge were these : 

“Tho very nature of a suit for possession of land 
by redemption of mortgage presupposes that the 
defendant or those whom he represents in title had 
lawfully obtained possessicn of the land, and the 
plaintiff must show in his plaint, and must support 
his case by at least prima facie evidence showing 
his title to possession, and his right to disturb the 
possession of the defendant which had a lawful 
origin. If in such cases the mortgagor's title to the 


land and the right to redeem have become exting- 
uished by lapse of time, such extinguishment was 


(2) 11 A 438, 


KHIRO KUBR'y. NOORUL HUSSAIN 


15810 


effected not by any overt act of the mortgagee, but 

by the mortgagor having failed to bring his suit - 
within the time allowed by the Limitation Act, 

Unless a plaintiff in a redemption suit gives prima 

facie evidence to show thathis suit is brought within 

the time; allowed by the Limitation Act, he, in my 

opinion, fails to show that ke has a subsisting right 

to the property in suit,or in other words he fails 

to prove his title.” 

Mahmood, J., in expressing his view of 
ihe case stated that he had considerable 
doubts during the course of the case, but 
having heard the judgment as delivered 
by Sir John Edge he came to the same 
conclusion. Now the decision in that case 
in my judgment is consistent with the 
case of Sevvaji Vijaya Raghunadha v, 
Chinna Chetti (3). Tt is true that that was 
a casein which there had been an un- 
interrupted possession of the defendant for 
something like forty years. The lengthof 
possession in this case is unknown. But 
the Master of the Rolls in delivering the 
opinion of their Lordships of the Privy 
Council, stated this : 

“A plaintiff who alleges that his ancestors 44 years 
ago made a mortgage to the ancestor of the present 
possessor of a property, and by virtue thereof to 
dispossess the present possessor, must prove his 
case clearly and indefeasibly. He must succeed by 
the strength of his own title and not by reason of 
the weakness of his opponents.” 

The decision of the Allahabad High Court 
seems to me to be consistent with the 
reasons of their Lordships of the Judicial 
Committee. The view as expressed by the 
Allahabad High Court has been followed 
in other High Courts. Although it is con- 
tended by Mr. De that the view of this 
Court is different, that argument seems 
tobe quite unwarranted for the simple 
reason that the question of limitation was 
not raised inthe case upon which Mr. De 
relied and itis impossible to contend that 
the decision is valid for anything other 
than it decides. It is impossible to say 
that, because the Judges have said in that 
case that where a mortgage is established 
the plaintiff is entitled to redemption, it 
necessarily follows that if a question of 
limitation arose or was argued, the onus 
would be on the defendant. But apart 
from the issue which was framed by the 
learned Munsif, this questicn of limitation 
would arise by reason of the general 
allegations of the parties in the case. To 
repeat myself, the reasoning of the learned 
Judges of the Allahabad High Court in 
substance was this that the plaintiff had 
taken theonus upon himself by reason of 
the allegations which he made, namely, that 


(8) 10 MIA 151; 2 Sar. 88 (P O 
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the defendant had gone into possession and 
his entry upon the land was lawful. It 
was therefore necessary for him to show 
completely and indefeasibly (to quote the 
words of the Privy Council) such circum- 
stances as would entitle the plaintiff to 
bring the possession of the defendant to 
an end. Butin this case (unlike the case 
of this Court upon which Mr. De relies) 
no mortgage. was infact proved; and that 
to my mind on the authorities disposes of 
the whole case. This appeal might thus 
have been disposed of on the findings of 
the Courts below but I have considered the 
questions of law because they have been 
argued both by Mr. -Hasan Jan and Mr. De 
appearing on kehalf of the pariies in this 
case. - 

- It seems to me for the reasons which I 
have stated that the appeal fails and must 
be dismissed with coste. Leave to appeal 
is refused. ` 


D. Appeal dismissed. 


———— 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 151 of 1934 
October 31, 1934 
$ BENNET, J, 
NARAIN DAS AND ANOTHER—PLAINTIFFS — 
APPLIOANTS 
versus 


. Babu KASHI PRASAD—Derenpant— 


OPPOSITE Party 

. Provincial Small Cause Courts Act (IX of 1887), 
Sch, II, Art. 35 (ii;—Plaint alleging that defendant by 
deceit reaped crop belonging to plaintiff—Suit; if 
can be entertained in Small Cause Court—Penal Code 
Ate (XLV of 18€0), ss, 378, 23, 24 

Where the allegation in a plaint is that certain 
crops belonged to the plaintiff and the defendant by 
deceit reaped it, the allegation involves that the 
defendant intended to gain unlawfully by taking 
possession of the crop and to cause loss unlawfully 
to the plaintiff by doing so, Therefore,in accord- 
ance with the definitions in ss. 23 and 24 of the 
Penal Code the defendant intended to act dishonestly. 
Consequently, the facts alleged amount to an 
offence defined by s. 378, Penal Code, i. e, 
theft, an offence which comes under Chap. XVII 
and hence the Small Oause Court does not have 
jurisdiction to try the suit. Bandhu Pandey v. Gauri 
Lal Dutt Pandey (1) and Bhan Dutt v. Moti Lal (2), 
distinguished. i 

C. R. App. against the decree of the Judge 
of’ Small Cause Court at Jhansi, dated 
November 27, 1933. 

Mr. K, N, Laghate, 
cants. y . 

Mr. P. M. L. Verma, for the Opposite 
Party. 


Judgment.—This is an application in 
Civil Revision against an order of a Small 


for the Appli- 
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Cause Court returning a plaint to the 
plaintiff for presentation to the proper 


Court. The lower Court held that the 
plaint should be heard on the regular 
side. The plaint get out ihat the defendant 


“without right and without consent by 
deceit unlawfully reaped the crop" of the 
plaintiff. The lower Court is not coirect 
In saying that the word “forcibly” was 
used, but that does not appear to affect 
the matter. The lower Court held that 
these allegations would constitute an cffence 
under Chap. XVII of the Indian Penal 
Code, and therefore the suit was excluded 
from Small Cause Court jurisdiction by 
Art. 35(ii) of the Small Cause Courts Act. 
Learned Counsel argued on the strength 
of two rulings, Bandhu Pandey v. Gauri 
Lal Datt Pandey (1), and Bhan Dutt v. 
Moti Lal (2), that the words in the plaint 
would not constitute an offence under 
Chap. XVII, Indian Penal Code, and that 
the Small Cause Court had jurisdiction. 
The first of those cases, decided by a 
Bench of which I was a member, related 
to taking the fruit of dak trees. These 
trees are jungle trees and a person taking 
the fruit from these trees would not 
necessarily know that the trees belonged 
to some one. The second ruling relates 
to the cutting of a nim tree. Again we 
have a tree which is self-sown. In the 
present case the allegation is in regard 
to crops. Now crops are not naturally 
sown and any one seeing the crop must 
be well aware that some human being 
must have cultivated that crop. The 
allegation therefore that a crop was taken 
without any right by deceit implies that 
the person taking the crop knew that the 
crop belonged to someone else, Learned 
Counsel argued that in the definition of 
“theft” ins,.378, Indian Penal Code, the word 
‘“‘dishonestly” is used and he argues that 
his client had not used the word “dis- 
honestly" in the plaint. ‘‘Dishonestly” 
is defined in s. 24, Indian Penal Code, as 
doing anything with the intention of 
causing wrongful gain to one person or 
wrongful loss to another, and in s. 23 
“wrongful” gain is defined as gain by 
unlawful means of property. to which the 
person. gaining is not legally entitled, and 
“wrongful loss” is similarly defined. The 
allegation of the plaint is that the crop 
belonged to the plaintiff and that the 
defendant by deceit reaped it, Those 


(1) 180 Ind Cas. 481; (1930) A L J 1247; Ind 
Rul. (1931) All. 273. : 

(2) 140 Ind. Cas, 506; (1932) A L J 306; A IR 
932 All, 472; Ind, Rul, (1932) All 648, 


764 


allegations involve that the defendant 
intended to gain unlawfully by taking 
possession of the crop and to cause loss 
unlawfully to the plaintiff by doing so. 
Therefore in accordinace with the defini- 
tions in ss, 23 and 24 of the Penal Code 
the defendant intended to act dishonestly. 
It appears to me therefore that the 
decision of the lower Court was correct 
and that the facts alleged did amount 
to an offence defined by s. 378, Indian 
Penal Code, i. e., theft, an offence which 
comes under Chap. XVII. The Small 
Cause Court therefore did not have juris- 
diction to try this suit. Learned Counsel 
also objected to the order of the lower 
Court that the costs hitherto incurred by 
the defendant should be paid by the 
plaintif. He argued that the entire 
amount of the pleader's fee should not 
appear in the decree. The fee amounted 
to Rs. 20-12-0. I do not think this amount 
was excessive. 

The application in revision is, therefore, 
dismissed with costs, 

N. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 957 


of 1932 
November 19, 1934 
JAMES, J. 
RAMKHELAWAN SAFI AND ANOTHER 
— APPELLANTS 
versus 
RAM NAGINA PRASAD — RESPONDENT. 
Civil Procedure Code (Act V of 1908), Sek. IT, 
para 16, s. 10k (c,—Decree in accordance with 
Court's modification of award—Appeal, if lies 


against it—Second appeal—Form of 
justify tts admission. 

Although under para 16, Sch. II, Civil Procedure 
Uode, no appeal can lio from a decree in accordance 
with an award, yet when tbe trial Court has not 
pronounced judgment according to the award 
but in accordance with its modification of 
the award, from such adecreean appeal will lie. 
Jawahir Singh v. Mul Raj (|), referred to. 

Under s. 104 (c), Civil Procedure Code, a party is 
entitled to appeal from an order modifying an award. 
Jf the appeal is expressly from the order modifying 
the award, no second appeal will be admissible; 
but if the appeal is regularly preferred from the 
decree and not from the order, the form of the 
appeal might justify the admission of a second 
appeal. ly an 

Appealfrom the decision of the District 
Judge of Chapra, dated December 4, 
1931, reversing that of the Muusif, Second 

Jourt, Chapra, dated October 2y, 1930. 

Mr. Anand Frasad, for the Appellants. 

Mr, G. C, Mukherji, for the Respondent. 
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Judgment.—This is a second appeal 
from the decision of the District Judge of 
Saran modifying the decree of the Munsif 
based upon an award of arbitrators. The 
suit was instituted for recovery of arrears 
of rent on the allegation that the defendant 
held a certain jalkar tenancy under a lease 
foraterm of five years. The defendant 
contested the suit, denying that rent was 
payable at the rate claimed by the plaintiff 
and asserting that he held this jalkar as an 
appendage to his tenancy as asettled raiyat. 
The suit was referred to arbitration. The arbi- 
trators found that rent was payable at arate 
lower than that claimed by the plaintiff and 
higher than that admitted by the defendant’s 
finding at the same time that the tenancy 
in respect of which the rent was claimed was 
that of a settled raiyat. The Munsif modi- 
fied this award, acting ander para. 12 
of the Second Schedule of the Code of Civil 
Procedure; and eliminated the finding that 
the defendant's tenancy was that of a settled 
raiyat. On appeal the District Judge restor- 
ed this portion of the award, holding that 
as the whole suit was referred to arbitration, 
this was one of the matters which the arbi- 
trators were asked to determine. 

Mr. Anand Prasad on behalf of the 
plaintiff-appellant argues that the Munsif 
had pronounced judgment according tothe 
award under para. 16 of Sch. If and that 
from the decree based on the judgment sọ 
pronounced no appeal could lie. Under 
s. 101 (e) of the Code the defendant was 
entitled to appeal from the order modifying 
the award; but Mr. Anand Prasad points 
out that the appeal was in form not from 
the order modifying the award but from 
the decree which was based on that order. 
If the appeal had been expressly from the 
order modifying the award, no second , 
appeal wonld have been admissible; but if 
the appeal was regularly preferred from the | 
decree and not from thecrder, the form of 
the appeal might justify the admission of a 
second appeal, 

Mr. Anand Prasad suggests that under 
para. 16 no appeal could lie from the 
decree; but the Munsif did not pronounce 
jndgment according to the award but in 
accordance with his modification of the 
award and from such a decree an appeal 
will lie Jawahar Singh v. Mul Raj (1). 

The learned Advocate further argues on 
the merits, that as this was merely a suit 
for arrears of rent, it was not necessary for 
the arbitrators to determine the status of 
the defendant which was not one of th 

(1) 8 A 449; A W N 1866, 210, 
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‘Matters referred to them for decision. But 
the Jearned District Judge has pointed 

| Qut that the parties were at variance on 
the question of whether the defendant owed 
rent merely for the jalkar or whether he 
was a raiyat in respect of the land mention- 
ed in the plaint; and indeed it appearsthat 
one of the most important points which the 
arbitrators hadto decide was whether the 
tenant held ona five years’ lease as alleged 
by the plaintiff or whether he held as a 
raiyatin accordance with the settlement 
said to have been made in 1328 Fasli. That 
being so, I cannot find that the learned 
District Judge committed any error of law 
in-restoring this part of the decision of the 
arbitrators and this appeal must be dismis- 

, sed with. costs. 

N. | Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decrees Nos. 43 to 
57 and 335 to 349 of 1931 
November 12, 1934 
MACPHERSON AND Jauzs, Jd. 
Hafiz SEAUDDIN AND OTHERS— 
APPELLANTS 


i Versus 
NAKAL SINGH AND OTHERS— 
RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 1484A— 
Requirements of—Suit under—Landlord not knowing 
what isdue to other co-sharers— Proper course—Mere 
statement that they would sue separately for their 


dues— Whether amountsto furnishing of information 


of what is due 

A landlord framing his suit under s. 148-A, 
Bengal Tenancy Act, must sue for the whole of the 
amouaot of arrears which he knows tobe due; but 
unless he definitely knows what is due to his other 
co-sharers, his proper course is to make the alterna- 
tive prayer that if rent should be found to be pay- 
able to the other co-sharers a decree in their favour 
should be passed-after realisation of deficit court-fee. 
The mere statement of the co-sharers that they would 
sue separately for anything that might be due 
cannot betreated as amounting. to furnishing of 
direct information as to what actually was due. 
Ram Dhyan Singh v. Pardip Singh (1), Rajgiri Singh 
.v. Jadunath Ray (2) and Profulla Chandra Ghose 
v. Baburam Mandal (3), relied on. 


Appeal from a decision of the District 
Judge, Patna, dated June 19, 1930, reversing 
that of the Subordinate Judge of Patna, 
dated June 29, 1929. 

Mr. J. M. Ghosh, for the Appellants. 


Messrs. Khursaid Husnain, Sarjoo 
Prasad and H. R. Kazmi, for the Res- 
pondents. 


James, J.—This is a batch of second 
appeals from the decision of the District 
Judge of Patna dismissing the plaintiff's 
suits for arrears of produce rent. Hafiz 
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Zea-ud-din and his co-sharers possess a 
share of eight annas five dams odd in the 
estate bearing Tauzi No. 8427 on the 
revenue roll of Patna District. The other 
remaining share is possessed by a group 
of which Muhammad Yahya is now the 
principal member. The two groups of 
landlords have fallen out; and according 
to their statements contained in their 
plaints, each of them refused to give 
information to the other regarding the 
amount of rent due, Hach group of 
landlords accordingly instituted on the 
same date separate suits framed under 
s. 148-A of the Bengal Tenancy Act, 
each prosecuting his claim for his 
own share of the rent, and praying that 
if the co-sharers who were joined as 
defendants desired to state the shares 
payable to them, a decree should also 
be pdssed in their favour. The thirty 
analogous suits were consolidated and tried 
together with the result that all of them 
were decreed by the Subordinate 
Judge of Patna. On appeal his decision. 
was reversed by the District Judge, who 
held that the suits as framed were not 
maintainable. One of the patwaries giving 
evidence had said: j 

“Enquiries were made about arrears from co- 
sharer maliks. They declined to join saying that 
they would file separate suits.” 

From this the District Judge inferred 
that each of the landlords knew that no 
rent had been paid to his co-sharer; so 
that if a suit was to be instituted under 
s. 148-A it would necessarily have had 
to be instituted for recovery of the whole 
sixteen annas of the rent. The landlords 
appeal from that decision. 

Mr. Khurshed Husnain on behalf of the 
appellants in appeals Nos. 335 to 349 
whose arguments are adopted by the 
learned Advocate for the other appellants, 
argues that in these suits each group 
of landlords really was ignorant of what 
might be due to his co-sharers and that 
the statement of the patwari quoted by 
the learned District Judge does not justify 
the inference that each knew what was 
due tothe other. 

The principles upon which a suit under 
s. 148-A of the Bengal Tenancy Act is 
governed were laid down by this Court 
in Ram Dayan Singh v. Pardip Singh (1), 
the suit must, in form, be for the whole 
rent, and in substance for the separate 
share of rent in arrears; the whole body 
of landlords must be impleaded, with 


(1) 53Ind. s 91;4PL J 500. 
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the allegation that the plaintiff has- not- 
been able to ascertain what, if any, rents 
are due to the former. The question was 
again discussed in’ Rajgiri Singh v. 
Jadunath Ray (2), in which the late Sir 
Basanta Mullick made the following 
observations : 

“This section requires, firstly that the co-sharer 
shall sue to recover the rent due to all the co- 
sharer landlords in respect of the entire tenure 
or holding; secondly, that he must make all the 
Temaining co-sharers parties tothe suit, and thirdly, 
that he must state that he is unable to ascertain 


what rent is due for the whole tenure or holding 
or whether the rent due to the other co-sharer 


SLAUDDIN Y. 


landlords has been paid, owing to the 
refusal or neglect of the tenant or, of 
the co-sharer landlords -defendants in the suit 


to furnish him with direct information on these 
points or on either of them, In such a case the 
plaintiff co-sharer will be entitled to proceed with 
the suit for his share only of the rent and a decree 
obtained in a suit so framed will be as effectual 
as a decree obtained by the sole landlord in a 
kah hrought for the rent due to all the Jand- 
orde, 


Tke plaintif must sue for ihe whole 
amount of arrears which he knows to 
be due, whether to himself or to anybody 
else; but when he does not know the 
actual amount due to other co-sharers, he 
should pray that if rent should be found 
to be payable to the other co-sharers a 
decree in their favour should be passed 
after realisation of deficit court-fee. Profulla 
Chandra Ghose v. Baburam Mandal (3). 

Mr. Khurshed Husnain argues that it 
cannot be said in these cases that there 
was no refusal or neglect of the co- 
sharer landlords of each suit to furnish 
the other co-sharers with direct informa- 
tion on the question of what rent was 
due, and that since the plaintiffs in 
each of the suits were unable to obtain 
from their co-sharers direct information 
on these points, they were entitled to 

_frame their suits in the manner in which 
the suits have been framed under s. 148-A of 
the Bengal Tenancy Act, The learned Dis- 
trict Judge says that there is nothing on the 
face ofthe plaints in these cases to indicate 
that the plaintiffs believed that the rent 
which was due to them formed the whole 
of the arrears due on the holdings but 
the plaints of Hafiz Zea-ud-din say that 
their co-sharers refused to state the arrears; 
and that of Muhammad Yahya say that 
the plaintiffs believe that only the rent 
payable to the plaintiffs is due from the 
tenants. 


Mr. P. R, Das argues reasonably that 


Q)4PLT 39. 
(3) 65 Ind, Cas, 1; 31 OL J 462, 
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whatever may :be stated in the plaints, 
the suits must fail if it appears from the 
plaintiffs’ evidence that the averments 
of the plaints are false; but it does not 
appear to us that the statement of the 
patwart that enquiries were made about 
arrears from co-sharers and they declined 
to join saying that they would file separate 
suits warrants the inference that the 
co-sharer landlords who were impleaded 
as defendants had furnished the plaintiffs 
with direct information on ‘the question 
of what rent was due. The plaintiff may 
have suspicion that some amount is due 
to his co-sharer, but unless the co-sharer 
supplies exact information as to the 
amount due, he isnot required to prosecute 
the suit foranything beyond the amount 
due to himself; and the requirements of 
s. 148-A are sufficiently met by the 
alternative prayer that if the cc-sharers 
who joined as defendants should make a 
claim, a decree should be made in their 
favour. The learned District Judge remarks 
that the patwari did not say that any 
enquiry was made from the tenants them- 
selves to find out whether any rent was 
due by them to the co-sharers; but it 
does not appear that he was asked any 
question on this point; and the reply 
which the tenants would have made to 
such an enquiry is sufficiently indicated 
by the fact that in their pleadings they 
alleged complete payment, and that they 
endeavoured to prove this when they came 
to Court. The landlord framing his suit 
under s. 148. A must sue for the whole of 
the amount of arrears which he knows to 
be due; but unless he definitely knows 
what is due to his other co-sharers, his proper 
course is to make the alternative prayer 
as has been done in these cases. As I 
have said, the statement of the patwari 
quoted by the learned District Judge 
indicates that the co-sharers did refuse 
information to one another; and the mere 
statement that they would sue separately 
for anything that’ might be due cannot 
be treated as amounting to furnishing of 
direct information as to what actually 
was due. I consider, therefore, that these 
suits should be treated as having been 
properly instituted. under s. 148-A and 
that the view of the learned Subordinate 
Judge was correct. 

The learned Subordinate Judge did not 
accept the appraisement papers of the plainte 
iffs as representing the true outiurn; but he 
found on the evidence that .the outturn 
was something less than that claimed’ by 
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the plaintiffs. The léatned District Judge 
on appeal accepted in general the find- 
ings of fact of the learned Subordinate 
Judge on this point but he remarked that 
in some instances the value of the land- 
lords’ share of linseed was allowed in 
which no claim for linseed was made in 
the plaint, and that kerao was not claimed 
in every case and he, therefore, disallowed 
all claims in respect of these crops. The 
fact that the value of linseed or kerao 
has not been claimed from every tenant 
does not justify the inference that 
no linseed or kevao was grown by any of 
them; and this portion of the judg- 
ment of the learned District Judge cannot 
be supported. 

In suit No. 66 (Subordinate Judge's 
serial No. 39); there was a money-decree 
against Abdul Rashid and other tenants, 
who all appealed to the District Judge. 
Abdul Rashid died during the pendency 
of the appeal; no substitution of heirs 
was made, and his appeal g abated. In 
this second appeal it was suggested that 
this abatement involved the failure of thé 
whole appeal, since the original decree 
was joint; while on behalf of the res- 
pondents it was suggested that the second 
appeal should fail because the heirs of 
Abdul Rashid were not brought on the 
record, The money decree against Rashid, 
so far as it may affect Rashid'sheirs, stood 
when the appeal of Rashid abated; on that 
point the landlords had no cause to appeal, 
and it was not necessary for them to make 
parties the heirs of Rashid. 

I would allow these appeals, set aside 
the decree of the District Judge, and 
restore the decrees of the Subordinate 
, Judge, with this provision, that the decrees. 
must be treated as subject to amendment 
if in any instance a decree has been 
given in respect of a crop which has not 
been claimed in the plaint. The plaintiff- 
-appellants are entitled to their costs 
throughout. 

Macpherson, J.—I agree. 

N. Appeal allowed. 





PATNA HIGH COURT 
Criminal Revision No. 195 of 1934 
. June 8, 1934. 
VARMA, J. 
DODRAJ MAHTON AND OTHERS— 
PETITIONERS 
versus 


EMPEROR —Obpposits PARTY. 
Penal Code (Act XLV of 1860), ss, 430, 143, M£ — 
Accused charged for misthief by cutting river bandh 
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causing diminution of water supply—Charge under 
ss. 143 and ll} also aguinst them—Acquittal under 
s. 430 —Accused, if entitled to acquittal under ss. 143 
and 14t—Criminal trial—Practice—Judgment of not 
guilly—Effect. . 

Where the accused were charged under s. 430, 
Penal Code for committing mischief by cutting tho 
bandh of a river causing thereby diminution of water 
supply for agricultural purposes and they were 
also charged for being members of an unlawful 
assembly with the common object of cutting the 
bandh and the Magistrate did not convict them 
on the ground that no diminution in water supply was 
caused : i f 

Ileld, that the accused were entitled to be acquitted 
under ss. 143 and 144, KANG 

It would be a very dangerous principle to adopt 
to regard a judgment of not guilty as not fully 
establishing the innocence of the person to whom 
it relates. Emperor v, Lalit Mohan Chuchkerbutty 
(1) and Rex v. Plummer (2), referred to. 

Cr. R. from an order of the Additional 
Sessions Judge, Patna, dated March 
22, 1934. 

Messrs. K. B. Dutt, S. N. Sahay and S. N. 
Banerji, for the Petitioners. 

The Government Pleader, for the Crown. 

Order.—The petitioners Dodraj Mahto 
and Yusuf Mian were charged with offences 
under s. 144, Indian Penal Code, while the 
other petitioners were charged under s. 143. 
There were also charges against all the 
petitioners under es. 430 and 379 of the 
Indian Penal Code, but they were acquitted 
of these charges. The petitioners were tried 
by a First Class Magistrate of Bihar who by 
his judgment and order dated December 


22, 1933, sentenced Dodraj Mahto and 
Yusuf Mian to six months’ rigorous 
imprisonment each under s. 144, while 


the remaining petitioners were sentenced 
to four months’ rigorous imprisonment 
each under s. 143 of the Indian Penal 
Oode. The learned Sessions Judge of 
Patna has confirmed the convictions and 
sentences in appeal, and the petitioners 
have come up to this Court in revision, 
As the charge under s. 430, Indian Penal 
Oode, will be of some importance forthe 
purposes of deciding this case, I had better 
quote it in exlenso: 

“That you on or about the same day at the same 
place (meaning August 20, at Paimar river) committed 
mischief by cutting Kodwa bandh of Paimar river 
‘which has caused a diminution of the supply of water 


for agricultural purposes, and thereby committed an 
offence punishable under s. 430, etc.” 


The common object of the rioting charges 
will be apparent from a perusal of the 


charges themselves. 

“That youon orabout August 20, 1933, at Paimar 
river of village Nirpur, P.S. Silao, were members 
‘ofan unlawful assembly, the common object of which 
was to commit mischief by cutting the Kodwa bandh 
‘of Paimar river and thereby causing a diminution of 
the supply of water for agricultural purposes, and 
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thereby committed an offence punishable under as. 143 
and 144, ete” 

A comparison of these two charges wil 
make it cleat that the common object in 
the offences under ss. 143 and, 144, 
Indian Penal Coce, was the same asthe 
offence described in the charge under s. 430, 
Indian Penal Code, I shall revert to this 
later on after mentioning the prosecution 
case and the defence. The prosecution 
ease is that there is a tandh known as 
Kodwa bandh usually made in the river 
Paimar on behalf of the landlords of village 
Mari for irrigation of their lands. Villages 
Nirpur and Jalalpur are on the east of 
the bandh and the village Saure is situated 
on the south of the bandh. The bandh was 
made last year on behalf of the landlords 
of village Mari and on Angust 20, 1933, 
the river was rising and the water 
accumulating on accunt of the bandh. At 
about 14 or 2 hours before sunset a mob of 
about 150 men armed with lathis, -swords, 
garasas, bhalas and spades went to the 
bandh and cut it and looted the utensils, 
clothes and rice which were kept in a hut 
near the bandh forthe use of the watchmen. 
At 3 p.m. on the following day an in- 
formation was lodged at the Police Station 
which was at a distance of six miles only 
from the place of occurrence. 


The defence was a denial of the pro- 
secution allegations and it was pleaded 
that the bandh had been washed away, 


by natural causes on account of the water’ 


of the river rising and that the petitioners 
have been falsely implicated on account 
of enmity arising from the fact that they 
did not allow earth to be taken for filling 
up ridges on some occasions, The trial 
Court in dealing with the case under s. 430, 
Indian Penal Code, held that there was no 
proof of any diminution of water supply 
for agricultural purposes caused by the 
cutting of the bandh. The learned Ma- 
gistrate also came to the conclusion that 
there was a possibility of the bandh being 
automatically demolished by the flood water 
put at the same time he accepted the 
evidence of the prosecution to the effect that 
the petitioners cut the bandh. The question 
which arises in this case is whether on the 
findings of the trial Court as also on the 
findings of the lower Appellate Court the 
convictions of the petitioners can stand. 
The learned Sessions Judge in appeal 
has come to the conclusion that the motive 
alleged by the prosecution was not proved. 


He says: | f 
“The motive alleged in the first information report 
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(Ex l) is that the mob intended to cause damage to 
the crops of the complainant's party. And in the 
evidence of the complainant (P. W. No. 1) the motive 
is said to be an enmity on the part of the mob. But 
there is no satisfactory evidence of either any damage 
or ofany enmity. Themotive is after alla matter of 
inference and may not have been correctly guessed 
by the prosecution.” 

The learned Judge himself suggests a 
motive which of couse is not the motive 
alleged by the prosecution and this was 
that it was possible that the accused ap- 
prehended the approach of flood water to 
the lands of their village and that is why 
they came and cut the bandh. As a general 
proposition of law absence of motive is not 
of much importance when certain positive 
facts are proved, but in a criminal case 
where no motive has been proved against 
the accused, the accused does start with a 
certain amout of advantage in his favour. 
In this particular case, when the country- 
side was flooded one would naturally ask 
what interest the accused had in cutting a 
bandh for which porpose (as the learned 
Judge says) they had to swim through water. 
Ifthe water was plentiful in that locality, 
there could be no object in cutting the 


bandh for the purpose of diminishing thé‘, - 


supply of water. 

But that is not all. The learned Sessions 
Judge has confirmed the convictions and 
senlences under s. 143 and 144, Indian 
Penal Code, and when the argument was 
advanced before him that the common 
object of the unlawful. assembly was not 
proved, he held that although the common 
object was to commit mischief by cutting 
the Kodwa bandh of Paimar river and 
thereby diminish the supply of water for 
agricultural purposes, yet there are two 
common objects and the failure of the second 
one (causing diminution of the supply of 
water for agricultural purposes) does not 
prevent the petitioners from coming 
within the purview ofss. 143 and 144, Indian 
Penal Code, because the first part of the 
common object remains in tact. In his 
judgment the learned Judge says this: 

“The failure of the second common object does not 
mean that the first common object also fails, From 
the evidence and the circumstances Ihave already 
imentioned, linfer that the mob had the common 
intention of causing mischief to the Kodwa bandh by 
cutting it and formed an unlawful assembly with 
this object.” 

Without the second part of the common 
object which the learned Sessions Judge 
has himself discarded, the cutting of the 
Kodwa bandh seems to be the act of people 
who were hopelessly irresponsible. “And it 
is here that the question of motive becomes 
important. Why did the accused go and 


. 
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cut the Kodwa bandh unless they had 
some object. The motive suggested by the 
proseculion fails: ihe object was not to 
cause diminution of the water supply. 
The object of cutting the Kodwa bandh I 
am afraid stands or falls with the other 
common object mentioned in the charges. 
Coupled with this there is the fact that the 
petitioners have been acquitted of the 
offence under s. 430. In this connection 
the learned Magistrate says in his judgment 
that he did not convict them because he felt 
that no diminution in the supply of water 
was caused. The Magistrate refrained 
from convicting the petitioners under 
s. 427 as suggested by the prosecution, 
because he did not find any evidence 
| against any of the individual accused. 
4 The petitioners having been acquitted of 
the charge under s. 430, Indian Penal 
Code, must be deemed to be innocent of 
| both, viz., cutting the Kodwa bandh and 
causing diminution of the supply of 
water. An authority.for the proposition 
that acquittal establishes innocence of the 
person who has been acquitted will be 
found in Emperor v. Lalit Mohan 
Chuckerbutty (1), in which their Lordships 
(at 575), relying upon the decision in Rex 
v. Plummer (2), held that 


“it would be a very dangerous principle to adopt to 
regard a judgment of not guilty as not fully 












it relates.” 

-The learned Government Pleader argues 
that although the common object mentioned 
in the charges’ under ss. 143 and 144, 
Indian Penal Code, has not been 
established still the common object may 
continue to exist even without the com- 
pletion ofoffence. In this case unfortunately 
the prosecution case asframed relies upon 
the proof of the common object by saying 
that the Kodwa bandh was actually cut: 
and if that part of the story is not brought 
kome to the petitioners, they cannot be held 
ns under ss. 143 and 144, Indian Penal 
Vode. 

On a consideration of the above facts and 
sireumstances I am of opinion that the 
petitioners are entitled to an . acquittal. 
heir application is accordingly allowed, 
he convictions passed against them under 
8. 143 and 144, Indian Penal Code, are 
set aside and I direct that they be acquitted 
and released from bail. 


N. Accused acquitted. 
oF sa Qas. 532; 33 O 55); 12 Oc. L J 295; 19 
59 


(2) (1902) 2 K B 339; 71 LJ K B805; 18 T L R 63); 
10 Cox. O O 269; 5L W R 137; 86 L T 833, 
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MADRAS HIGH COURT 
Civil Revision Petition No. 926 of 1924 
. . August 28, 1934 
Pecunitam WaALSH, J. 
D, MURUGESA MUDALIAR— 
APPELLANT 


versus- 
0, BALASUNDARAMMAL— 
RESPONDFNT 

Civil Procedure Code (Act V of 1908), s. 10—Suits 
in different Courts—Stay of one suit pending the 
other —Necessary conditions—Some issues alone com- 
mon—Power to stay —Matter in issue, meaning of. 

The balance of authority in Madrasis in favour 
of the view that “the matter in issue” in s, 10, Civil 
Procedure Code, denotes the entire subject in con- 
troversy and consequently a suit cannot be stayed 
under s. 10 pending the decision of another suit in 
a different Court if in oneof the suits there are 
issues which do not arise in the other suit, though 
there are also common issues. 
. The omission in the Oode of 1908 of the words 
“for the same relief’ which were found inthe Code 
of 1882, though it widens the application of the 
section, still only renders it applicable to two suits 
of which the matter in issue is identical although 
the reliefs asked for may differ. Sriramulu v. 
Sreeramulu (4), Narikkote Kunnamangalath v. 
Pothua Kalloor Koman Nair (5) and Vellachamy 
vy. Muthiah Chettiar (6), followed. Ramachandram 
Pillei v. Neelambal Achi (1) and Jinnat Bibi v. 
Howrah Jute Mill Co., Ltd. (2), not followed. 
Krishnayya Rao v. Venkata Kumara Mahipatho 
Surya Rao (3) and Bepin Behari Mozumdar v. 
Jogendra Chandra, Ghose (7), referred to. 


Petition under 5.115 of Act V of 1908, 
and s. 107 of the Government of India Act 
praying the High Court to revise the 
order of the Court of the City Civil Judge, 
Madras, dated February 13, 1931, and 
madein C. M. P. No. 350 0f 1934, in O. 8S. 
No. 359 of 1932. 

Mr. R. Rajagopala Ayyangar, for the 
Appellant. 

Mr, K. P. Raman Menon, for the Resa 
pondent. 


Judgment.—There were two brothers 
Venkatesa Mudaliar and Sami Mudaliar. 
Venkatesa Mudaliar died leaving a widow 
Balasundarammal who is the plaintiff in 
O. 8. No. 359 of 1933, filed in April of that 
year in the City Civil Court. l 

Sami Mudaliar also died leavinga son 
Murugesa Mudaliar who is the defendant in 
that suit. f 

Tha widow's suit was for possession of 
a certain item of property owned by her 
husband asa divided brother. She relies 
ona partition deed between the brothers, 
The defence is that the partition deed 
was nominal and was not acted on and the 
brothers continued to live jointly. r 

Murugesa Mudaliar, the defendant in 
O. 8. No. 359 of 1933 in the City Civil 
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Court had filed a suitin the High Court 
O. 8. No. 99 of 1933 previous to the filing 
of O.S. No. 358 of 1933 in the City Civil 
Court in which he claims that notwithstand- 
ing the deed of partition he is entitled to 
all thefamily properties and asks for an 
injunction against the widow. “The peti- 
tioner asked the City Civil Court to stay 
the suit inthat Court pending the decision 
of the suit in the High Court. The ap- 
plication was refused and this Civil Re- 
vision Petition has been filed against that 
order. 

The argument ofthe petitioner is that 
the issue as regards the nominal character of 
the partition raised in ©. S. No. 99 of 
1933 in the High Court if settled in his 
favour will dispose ofthe suit in the City 
Civil Court and that s. 
Procedure Code applies. 

To this it is replied that the subject- 
matterof the suit is not the same, and that 
there are issuesinO.S. No, 359 of 1933 
before the City Civil Court which do not 
arise in the suit before the High Court. 

It cannot be denied that the subject- 
matter is different (O. S.No. 359 of 1933 
being only for one item of property) and 
that issues arise in O.S. No. 359 of 1933 
which donot arise in O. S. No. 99 of 1933 
(vide latter partof Issue No. 1 and Issues 
Nos. 2, 3 and 4.) 

The petitioner relies on a decision of this 
Court by Phillips, J., Ramachandram Pillai 
v. Neelambal Achi (1) and on a 
decision by single Judge in a recent Cal- 
cutta case Jinnat Bibi v. Howrah Jute 
Mills Co., Ltd. (2). He also quotes the 
recent Privy Council case Krishnayya 
Rao v. Venkata Kumara Mahipathi 
Surya Rao (3) asto the meaning: of the 
words "question inissue was substantially 
the same” ins. 33 of the Evidence Act. I 
do not think that this latter case is of any 
material help in determining the meaning 
of s. 10 of the Civil Procedure Oode. It is 
quite possible that evidence in one of these 
suits might be relevant inthe other but 
thatis notthe matter before me. On 
behalf of counter-petitioner is quoted 
Srivamulu v. Sreeramulu (4) a decision by 
Venkatasubba Rao, J., of this Court follow- 
sae? 70Ind. Cas.5; 16 L W 607; A I R 1923 Mad, 


(2) 140 Ind, Oas. 155; A I R 1932 Oal. 751; 36 OW 
N 667; Ind. Rul. (1932) Cal. 692. 

(3) 145 Ind. Cas. 216; 57 M 1 at p 12; (1933) ALJ 
1039;6 RPO 12: A I R 1933 P O 202; 38L W 469; 
65M LJ 479; 35 Bom, L R 1076; 58 O L J 305; 1933) 
MWN1191;15PLT1;, 38 OW Ni (PO). 

(w 10 Ind, Cas. 682; 15 L W 646; AI R 1922 Mad, 
904; 31 M T; T 380, 
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ed in Narikkote Kunnamangalath Vv: 
Pothnakalloor Koman Nair (5) by Srini- 
vasa Ayyangar, J., of this Court and by 
Ourgenven, J., in Vellachamy v. Muthiah 


Chettiar (6). f 
Asobserved by Curgenven, J., in the 
latter case the statement of factsin 


Ramachandram Pillai v. Neelambal Achi 
(1) is not sufficiently explicit to render it 
clear whether the case would have answered 
to the test laid down by Venkatasubba Rao 
in Sriramulu v. Sreeramulu (4) that the 
words ‘matter in issue’ should be deemed to 
denote the entire subject in controversy. 

As regards the Calcutta decision Jannat 
Bibi v. Howrah Jute Mill Co., Lid. (2) 
quoted before me the facts are again not 
sufficiently clear, though there are remarks 
of the learned Judge in that case which 
goto support petitioner's contention. 

It has to be noted, however, that Venkata- 
subba Rao, J.,in Sriramulu v. Sreeramulu 


(4) followed an earlier Calcutta case 
Bepin Behari Mozwmdar v. Jogendra 
Chandra Ghose 36 Ind, Cas. 641 (7) 


whereas the recent Calcutta case Jinnat 
Bibi v. Howrah Jute Mills Co., Ltd. (2) makes 
no reference to this previous Calcutta case 
nor to any other case decided by any other 
High Court. It is clear, therefore, that ihe 
balance of authority in Madras is in favour 
of the view that “the matter in issue” in 
s. 10, Civil Procedure Code, denotes “the 
entire subject in controversy”. Gurgen- 
ven, J., has alsodealt in that case with 
the argument raised before me founded on 


the omission in the present Code of the 
words “for the same relief” which were 
found in the Code of 1882. He says the 


omission | 

“although it must have been done with the object 
of widening the rule's application, still only renders 
it certainly applicable to two suits of which the 
matter in issue is identical although the reliefs asked 
for may differ,” 


He also points out that s, 10 requires that 
“lhe matter in issue” in the latter suit 
should be directly and substantially in 
issue in the earlier, and that the use of 
this definite article suggests that the rule 
will not apply where only “a matter in 
issue is common”. I respectfully agree 
with the remarks and following the majority 
of the decisions ia this Court dismiss the 
petition with costs. 


A. Petition dismissed. 
(5) 88 Ind. Oas, 421; 48 M LJ 251; AIR 1925 Mad, 
74 


9 103 Ind, Cas. 274; A I R 1927 Mad, 1132, 26 L 
241, 
(7) 36 Ind, Oas. 611; 24 O L J 514, 


1935 


CALCUTTA HIGH COURT 
Criminal Reference No. 33 of 1934 
May 16, 1934 
M. O. Guosg, J. 
EMPEROR— PROSECUTOR 


versus 
LAKSHMI NARAIN ADDY — 


ACCUSED 
Bengal Embankment Act (II of 1832), s. 9l— Water 
course’, meaning of—Bengal Irrigation Act (III of 
1876)—River within operation of the Act~—Whether 
comes within 3. 91, Bengal Embankment Act—River 


| Ganges at Hooghli, if comes under Bengal Irrigation 


3 


Act, 

The definition of ‘water course’ in the Bengal 
Embankment Act is not exhaustive. It only 
mentions certain items by the word “includes.” 
In ordinary language every river is a water course. 
It is the portion between the highest water line 
and the lowest water line which is under the 


|| protection of the Embankment Act. 


|| 


Where a river ata certain place comes within the 
operation of the Bengal Irrigation Act it cannot 
at the same time come within the operation of 
the Bengal Embankment Act having regard to the 
provisions of s. 91, Bengal Embankment Act. The 
river Ganges at Hooghli does not come under 
the Bengal Irrigation Act. 


Mr. Sudhansu Sekhar Mukherji, for the 
Crown. 

Messrs. N. K. Basu and Fanindra Nath 
Sanyal, for the Petitioner. 


Order.—In this case petitioner Lakshmi 
Narain Auddy of Joraghat, Chinsurah, has 
‘been convicted under s. 76 (b), Bengal 
Embankment Act, II of 1882, and sentenced 
to a fine of Rs. 25, in default, to imprison- 
ment for one month. He made a petition 
under s. 435 to the Sessions Judge and 
! the Sessions Judge has sent a letter of 
referenca recommending that the convic- 
tion be set aside on the ground that the 
trying Magistrate was wrong to hold that 
,the river Ganges came within the prohibit- 
ed area notitied by the Government in 
its notification No. 28-I of September 5, 
1929. Mr. N. K. Basu has appeared in 
support of the reference. 

The grounds taken by Mr. Basu on be- 
half of the petitioner are: (1) as stated 
by the Sessions Judge, that the notifica- 
tion of September 5, 1929, does not apply to 
the river Ganges at Hooghli; (2) that the 
conviction is wrong inasmuch as 8.76 does 
apply to this part of the river, having 
regard to the provisions of s. 91, Bangal 
Embankment Act. That section provides: 

“Nothing in this Act shall apply to any embank- 
ment, land or water-course which is under the 
yperation of any of the following Acts: the Bengal 


Drainage Act, 1880, the Bengal Irrigation Act, 1876, 
and the Bengal Act V of 1884." 


The facts in short are that in 1930 the 
petitioner who has a house on the bank 
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of the river Ganges at Hooghli obtained 
from the Khas Mehal Department a plece 
of land on the foreshore. The Khas Mehal 
Officas demarcated th> boundary do vn the 
slope of ths bank up to the point which 
was leased by th3 Government to the 
petitioner and according to the boundary 
pointed out by the Khas Mehal Officer the 
petitioner's pson put down shal posts to 
demarcate the boundary. Afterwards a 
fencing was erected with high posts at 
the place and when the river got swollen 
up in the rainy season, the fencing besame 
completely covered with water. At one 
time when the river was swollen the fenc- 
ing wasas much as 12 feet under water 
and thereby obstructed navigation. The 
Collector issued a notice to him to remove 
the fencing, and on his refusal to do 80, 
the present prosecution was instituted in 
June 1932. The original conviction dated 
December 15, 1932, was set aside by this 
Court and a re-trial was ordered whereupon 
the present conviction wa3 obtained on 
August 7, 1933. 

The facts which appear clear are that 
the fencing in question is in the portion of 
the river between the lowest low water line 
and the high water line and that it actually 
caused obstruction to navigation at the 
place. Tas question is whether on the 
grounds urged, the conviction can be set 
aside. Ths learned Advocate Mr. Basu 
urges that the notification of September 5, 
1923, does not apply to the river Ganges 
at Hooghli. The relevant portion of the 
notification refers to obstruction or diver- 
sion of any watercourse within the tracts. 
The learned Sessions Judge thinks that 
the river itself does not come within the 
notification inasmuch as ths obstruction 
of tha mid-3tream between the two lowast 
low water lines is nos prohibited. The 
reply is that the portion of the river 
betwaen the two lowest low water lines 
comes under the Canal Act. It is the 
portion between the highest water line 
and ths lowest water ling which is under 
the protection of the Embankment Act, 
There is no question that the term “water 
course” includes ths river Ganges ab 
Hooghli. The definition of “water course” 
in the Embankment Ast includes a line 
of drainage, weir, culvert, pipe or other 
channel, whether natural or artificial for 
the passage of water. It is to be noted 
that the definition is not exhaustive. It 
only mentions certain items by the word 
“includes,” In ordinary language every 
river is a water course, 
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It has been strenuously urged that the 
conviction is- illegal in view of s. 91, 
Bengal Embankment ‘Act. It was pointed 
cut that.the Bengal Irrigation Act, 1876, 
was applied by notification to the District 
of Hooghli. It is urged therefore that 
s. 91, Bengal Embankment Act, cannot 
apply to the river. Ganges at Hooghli but 
that the Irrigation Act must apply and 
that the conviction under the Bengal Em- 
bankment Act is therefore illegal. There 
is no doubt that if the river Ganges at 
Hooghli comes within the operation of the 
Bengal Irrigation Act, it cannot at the 
same time come within the operation of 
the Bengal Embankment Act having 
regard to the provisions of s. 91, Bengal 
Embankment Act. But on the perusal of 
‘the relevant sections of the Bengal Irriga- 

- tion Act. it appears that the river Ganges 

at Hooghli does not come under the 
Bengal Irrigation Act. That Act makes 
provision for the construction and main- 
tenance of canals for the supply of water 
therefrom and unless a river is canalised 
or a canal is dug from it or unless it is 
notified under s. 6 of the Act, a river does 
not come within the operation of the 
Bengal Irrigation Act. It therefore ap- 
pears that the river Ganges at Hooghli 
does not come under the Bengal Irrigation 
Act. Nor does the area where the ob- 
struction is made come within the opera- 
tion of the Canal Act. 

The last argument made by Mr. Basu 
was that the prosecution did not prove that 
the petitioner acted without the previous 
permission of the Collector. This point 
appears clear from the evidence of the 
Deputy Collector who made the complaint 
that a notice was sent to the petitioner 
toremove the offending fencing but he dec- 
lined to do so and thereafter the Collector 
directed his prosecution. In the result this 
reference is rejected, and the conviction 
and sentence are upheld, 

N. Reference rejected. 
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functions ‘of Court executing simple money 
decree and under O. XXXIV — Execution — 
Person, impleaded as representative—If can 
attack validity of decree—Deecree against father 
under O. XXXIV—Sons, if bound by it— Hindu Law 
—Debdts — execution — Binding deeree — Executing 
Court, if can vary it—Mortgage decree for sale~ 
Court refusing to sell property if constitutes interfer- 
ence—Practice—Court using its discretion vested in it, 
one way— Presumption by Appellate Court, . 

No distinction is drawn bys. 47 between the 
functions of a Court executing a simple money 
decree and one executing a decree under O. XXXIV 
Civil Procedure Code, there is a difference be- 
tween a decree which leaves the manner of its 
execution to ke decided by ihe executing Court 
and one which specifies certain property a8 
chargeable with the debt found due and uncon- 
ditionally directs its sale lo satisfy the dceree. 
Sanwal Dasv. Bismillah Begam (5) and Mandles- 
wang i v. Prayag Desji (6), relied on. [p. 773, 
col. 2, : 

Because s. 47, compels the executing Court to 
decide whether any person isor isnot a representa- 
tive of a party, it does not entitle a person who hag 
been impleaded as a representative of a judgment- 
debtor to attack the validity of the decree, thus 
giving him rights in the executing Court wider than 
those of the judgment-debtor himself, [p. 775, col. 2.] 

A decree passed under O, XXXIV determines un- 
conditionally that certain property is chargeable 
and shall be sold. The words “which is liable under 
theHindu Law for the payment of the debt of a 
deceased ancestor,” in 8, £3 arenot intended to` 
allow the representative of the judgment-debtor in 
a mortgage-decree to resist proceedings in the 
executing Court on the plea that the decree itself 
ought not to have heen passed as it stands but with 
a qualification in favour of the judgment-debtor's 
representatives, if these turned out to have succeeded 
by survivorship and could show thatthe deceas- 
edought not to have contracted the debt on which. 
the decree was based. Such a plea is not one 
relating to the execution of the decree, the execut- 
ability and validity of which is obvious, but to the 
propriety of the decree itself, which can only be 
determined by a separate suit. 

An executing Court must execute a decree if 
valid and executable as it stands and cannot 
alter or vary it in execution. But an execut- 
ing Court which refuses to sell property, the 
sale of which has been decreed under O. XXXIV, 
does not merely “interpret” the decree but interferes 
with it. Naini Attah v. Girdharee Lal (17), not 
followed. i 

[Case-law discugsed.] 

Where a Court uses its discretion given to it, in 
one way, the Appellate Court must presumo, that 
the lower Court did not think itnecessary to use the 
discretion the other way, 

Misc. F. O. A. from an order of the First 
Class Sub-Judge, Lahore, dated June 10, 
1932. l 

Messrs. M. C. Mahajan and Chuni Lal 
Vohra, for ihe Appellant. 

Mr. Tiraih Ram, for the Respondents. 

Coldstream, J.—The respondent firm, 
Karam Chand and Sons, obtained a decree 
for sale of immovable property mortgag- 
ed to them by Jhanda Singh, a rais of 
Lahore - district. Jhanda Singh died. 


Karam Ohand and Sons proceeded to exẹg» 
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cute the decree, after impleading Jhanda 
Singh's son Shiv Dev Singh, the present 
appellant, as representative of the deceased 
judgment-debtor. On March 30,1932, Shiv 
Dev Singh put forward an objection to the 
executing Court that the property concern- 
ed was not saleable under the decree be- 
cause its mortgage by Jhanda Singh had 
not been effected for necessity and was 
tainted with immorality. 
_ The Court dismissed this objection hold- 
ing that the representative of the judg- 
ment-debtor was not entitled to attack the 
decree in execution proceedings on the 
allegations made. He cited Hiralal Sahu 
v. Parmeshwar Rai (1), Hitendra Singh v. 
Rameshwar Singh (2) and Gulli v. Sawan (3). 

Against this dismissal Shiv Dev Singh 
has appealed. It is contended on his 
behalf that the weight of judicial authority 
is against the view adopted by the execut- 
ing Court, that the objection raised relates 
to the execution and satisfaction of the 
decres and is therefore one to be dealt 
with by the executing Court under the pro- 
visions of 8. 47, Civil Procedure Code, and 
not by a separate suit, that no distinction 
is made in that section between morigage 
‘and other decrees and that the judgment in 
Hiralal Sahu v. Parmeshwar Rai (1) which 
teferred to the provisions of s. 244 of 
the Code of 1882 is not now applicable in 
view of the change in the law made by the 
aew s. 53 of the present Code. 
_ In support of the proposition that s. 47 
justifies no distinction between the func- 
‘ions of a Court executing a simple money 
decree and one executing a decree under 
3. XXXIV of the Code, Mr. Mehr Chand 
cefers to Aisha v. Jowahir Mal (4). That 
vas a case decided by a Single Judge of 
his Court who based his decision on judg- 
nents dealing with the execution of money 
lecrees, remarking that s. 47 was wide 
snough to cover all decrees in execution 
af which the question of title of the judg- 
ment-debtor to the property sought to be 
old arises as between ths decree-holder, 
ind such judgment-debtor or his legal re- 
„resentative. 

Certainly no distinction it drawn by 
. 47 between one kind of a decree and 
nother, but the real question here is simp- 
y this, whether an objection on the grounds 

(1)21 A 356; A W N 1899, 109. 

Ba 141; A I R 1925 Pat. 625; 4 Pat. 510; 
(3)- . 3 . . 
Lah. Ld daas 146; AIR 1924 Lah. 45; 4 Lah, 72; 

27 Ind. , 12; 2 ; 
whl 930} Lae A I a 1929 Lah. 762; Ind. 
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taken by the appellant relates to the execu- 
tion, discharge or satisfaction of a decree, 
or does it question the validity of the 
decree itself; and in order to decide this 
question it is surely necessary to have 
regard to the nature of the decree. From 
this point of view there is certainly a differ- 
ence between a decree which leaves the 
manner of its execution to be decided by 
the executing Court and one which specifies 
certain property as chargeable with the 
debt found due and unconditionally directs 
its sale to satisfy the decree. This differ- 
ence is clearly described in Sanwal Das v. 
Bismilla Begam (5), where it was pointed 
out that a decree for money is not based 
upon an adjudication that any properly 
which may subsequently be brought to sale 
in execution of the decree is the property of 
the judgment-debtor or property which is 
liable for his debts, 

This view was given emphatic approval 
by the Madras High Court in Mandleswara 
Katari v. Prayag Dasji (6). Having re- 
gard to the essential difference apparent 
between the two kinds of decrees, I think 
it unnecessary to refer to all the numerous 
judgments cited before us which, without 
laying down any general principle, have 
‘decided cases where the objection related 
to the execution of simple money decrees. 
Nor is it useful to refer to judgments aris- 
ing out of objections put forward by the 
debtor himself as distinct from a repre- 
sentative impleaded for the purpose of 
execution, for, so far as the judgment- 
debtor is concerned, a mortgage decree 
obviously decides not only that the pro- 
perty is saleable in execution but it is 
saleable in execution against him. In the 
present case Mr. Mehr Chand’s argument 
is that his client does not question the 
validity of the decree but merely its exe- 
cutability against the objector, a matter 
which, he contends, is within the purview 
ofs. 47. For this argument he finds sup- 
portin Babu Lal v. Janak Dulari (7). As 
authorily for his proposition that the rul- 
ings upon the intention of s. 214 of the 
old Code such as Hiralal Sahu v. Parmeshwar 
Rai (1) and Hitendra Singh v. Rameshwar 
Singh (2) must be disregarded in view of 
the amendment of the Code in 1903, he 
cites Karoo v. Rameshwar Sao (8) and 
Babu Lal v. Janak Dulari (7). 


(5) 19 A 48); A W N 1897, 115. 

(6) 2 Ind, Gas, 18; 32 M 429; 19 M L J 401, 

(7) 94 Ind, Cas. 454; AT R 1926 All, 631; 48 A 412); 
24 AL J 462, 
` (8) 62 Ind. Cas. 905; AT R 1923 Pat. 43; 6 P L J 
45l; 3P L T 43. 
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It is well-established law that an execut- 
ing Court must execute a decree as it 
stands and cannot alter or vary it in 
execution, and with due respect to the 
learned authorities cited against this view, 
I am unable to ecncede the proposition 
that an executing Court which refuses to 
sell property, the sale of which has been 
decreed under O. XXXIV, does not inter- 
fere with the decree but merely ‘ interprets” 
the decree so as to decide on what part of 
the mortgagor's estate itis binding. Nor 
am I able to see why the fact that this 
question whether the mortgage bound the 
whole estate or not, was not decided in the 
suit, must of necessity entitle the mort- 
gagor’s representative to say in execution 
proceedings that the decree as it stands 
ought never to have been passed, or should 
be “interpreted” as a decree limited by 
a condition that the property concerned will 
not be saleable inthe hands of the mort- 
gagor's successcr if the latter shows 
that the debt was incurred for a purpose 
tainted with immorality. Solong as the 
decree is valid (and, as already explained, 
Mr. Mehr Chand is careful not to question 
the validity of the decree before us) and 
it is not a nullity, and is executable (this 
decree is clearly executable) the executing 
Court must execute it. The judgments 
in Liladhar v. Chaturbhuj (9) and Hiralal 
Sahu v. Parmeshwar Rai (1), which 
were cited with approval in Khetrapal v. 
Shama Prosad (10), Jagar Nath v. Sheo 
Ghulam (11),and Mandleswara Katari v. 
Prayag Dasji (6), (at pp. 439-440*) are 
directly to the point here. As against 
these authorities appellant's Counsel points 
to Kuriyali v. Mayan (12). In that judg- 
ment 1eliance was placed on the Privy 
Council judgment in Wahed Ali v. Jamaee 
(13), and the Privy Council mentioned it 
with spproval in Prosunno v. Kali (14), 
Mr. Mehr Chand contends that the judg- 
ment of the Judicial Committee is conclusive 
in his favour. 

In Wahed Ali v. Jamaee (13), their 
Lordships decided that a party sued ina 
repesentative character was a party in 
the suit within the meaning of s. 11 of 
Act XXIII cf 1861 read with Act VIII of 


19) 21 A 297; A W N 1899, 64. 

(10) 32 O 265, 

(11) 1 Ind, Cas. 704:3) A 45; A W N 1908, £83; 5 
ALJ 745. 

(12) 7 M 205 

(13) 11BL R149; 18 W R185. 

(14) 19 O 683; 19 I A 166: 6 Sar. 209 (PO). 

* Page of 82 M.—[Ed.] a 





SHIV DAS SINGH V, RABAM CHAND & SONS 


153 10 


1859 but they also found that there was 
no existing decree authorising an execution 
against the estate and that under the 
peculiar and exceptional circumstances of 
the case, Act XXII of 1861 was not a bar to 
a suit by the plaintiff who was resisting 
execution against the property in his 
possession. This judgment does not help: 
us to a decision of the point before us 
now. 

The Madras Court has itself dissented! 
from Kuriyali v. Mayan (12), in Kamarett» 
v. Sabapathy (15), and in Mandleswara 
Katari v. Prayag Dasji (6), (at pager 
439 and 440*) where Sir Arnold White 
C. J., and Abdur Rahman, J., held that 
it was wrong (p. 4414). In the latter 
judgment there is a reference to 
Prosunno v. Kali (11). As pointed out 
by a Full Bench of the Calcutta Court. 
in Kartick Chandrav. Ashutosh (16), wit 
reference to Kuriyali v. Mayan (12), al 
that the Judicial Committee decided i 
Prosunno v. Kali (14), was that s. 244 0 
the old Code did not cease to be applic 
able to proceedings in execution merel 
because the execution purchaser was 
stranger to the suit. The Full Bene 
judgment was, it is true, dissented fro 
by a Division Bench of the Luckno 
Court in Naini Attah v. Girdharee La 
(17). The case there, like the one befor 
the Calcutta Full Bench, was one in whic 
execution was sought of a simple mone 
decree. Neither judgment is bindin 
upon us, but following the view taken o 
the effect of Prosunno v. Kali (14), by th 
Calcutta Full Bench, I am clearly o 
opinion that s. 244 of the Code of 188 
was rightiy interpreted in Kamaretti 
Sabapathy (15), and Mandleswara Katar 
v. Prayag Dasji (*). Iam fortifiedin thi 
‘opinion by the remarks of Das, Jo, a 
pages 531 to532tand by Dawson-Mille 
O.J. atp. GOCt of Hitendra Singh v, Ram 
sehwar Singh (2). ; 

There remains for consideration Mı 
Mehr Chand's contention that even i 
these and other rulings to the same effec 


















s 47 and the enactment of s. 53, Civi 
Procedure Code, 1908. 
Janak Dulari (7), it was remarked tha 


(15) 39 M 26; 16 ML J545. 

(16) 12 Ind, Cas. 16%; 39 O 298; 14 Cr. L J 425; 1 
OW N 26 

(171109 Ind. Cas, 464; A I R 1927 Oudh 120; 2 Luck 
145; 4 OWN 102. 

*Page of 32 M.—[fd.] 

{Page of 4 Pat.—[#4.] 
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the old section has been altered, and 
the provisions of s. 47 of the present Ocde 
make it quite clear that the question 
whether or not an alleged legal representa- 
tive does or does not occupy that capacity 
:a8 to be bound by the decree is one to 
be decided by the executing Oourt. A 
Similar view of the amendment was express- 
ed by Jwala Prasad, J., (with whom 
Adami, J., concurred)in Karoo v. Ra- 
meshwar Sao (8), where it was held that 
ss. 52 and 53 settled the question (80 
I understand the judgment) by providing 
that for the purpose of executing 
decrees: 

“Property io the hands of a son orother descend- 
ant, which is liable under Hindu Law for the pay- 
ment of the debt of a deceased ancestor, in respect 
of which a decree -has been passed, shall be deemed 
to be the property of the deceased which has come 
into the hands of the son or other descendant as 
his legal representative.” : 

There is in my mind no doubt as to 
the intention with which s. 53 was 
enacted. It was enacted to settle a 
question on which there was a conflict 
of judicial decisions. The question was 
whether, inasmuch as the sons of a Hindu 
father succeed to ancestral property by 
survivorship, co-parcenary property can 
be proceeded against in execution of a 
decree against the father although, accord- 
ing to judicial authority, it is not prop- 
erty of the deceased which has come into 
the hands of his sons or other descendants 
as his legal representatives. The section 
makes it clear ihat property can be 
followed by the decree-holder in execution 
of his decree without his obtaining a 
decree to the effect that the property is 
liable for the debts of the deceased. 
The result is that if the decree is such 
as to leave it to the executing Court to 
determine what property is liable, then 
an objection by tbe son or other descend- 
ant on the ground that the debt in res- 
pect of which the decree was passed was 
tainted with immorality or was for some 
other reason not binding on the sons, 
must be enquired into by the executing 
Court. But a decree passed under 
O. XXXIV, determines unconditionally that 
certain property is chargeable and shall 
be sold and I can see no justification in 
the words “which is liable under the 
Hindu Law for the payment of the debt 
of a deceased ancestor,” for the view 
that this section was intended to allow 
the representative of the judgment-debtor 
in a mortgage-decree to resist proceed- 
ings in the executing Court on the plea 
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that the decree itself ought not to have 
been passed as it stands but with a 
qualification in favour of the judgment- 
debtor’s representatives, if these turned 
out to have succeeded by survivorship 
and could show that the deceased ought 
not to have contracted the debt on 
which the decree was based. (I may 
here note that it is admitted on both 
sides that in respect of this power to 
alienate urban immovable property Jhanda 
Singh was bound by the Hindu Law). 
Such a plea, I repeat, is not one relating 
to the execution of the decree, the exe- 
cutability and validity of which is obvious, 
but to the propriety of the decree itself, 
which can only be determined by a separate 
suit. Nor do I seo force in the argument 
that because s. 47 compels the executing 
Court to decide whether any person is 
oris not a representative of a party (the 
old law gave the executing Court discre- 
tion to decidethe matter or stay execution 
until if was decided by suit) it must 
entitle a person who has been impleaded 
as a representative of a judgment-debtor 
to attack the validity of the decree, thus 
giving him rights in the executing Court 
wider than those of the judgment-debtor 
himself. The representative is appointed 
merely to allow execution to proceed. No 
question arises in the execution of a 
decree passed under O. XXXIV, as to 
what property is to be proceeded against 
under s. 50. The property has been 
specified in the decree and an enquiry 
whether this specification was proper is 
outside the scope of an executing 
Court. 

The case is on all fours with Appeal 
No. 150 of 1933. The only point for 
decision there, was the one before us 
now, the Court executing a mortgage 
decree having refused, following Khetrapal 
v. Shama Prosad (10), Kamaretti v. Saba- 
pathy (15), and Mandleswara Katari v. 
Prayag Dasji (6), to entertain an objec- 
tion by the present appellant on grounds 
similar to those put forward again by 
him here. The appeal was dismissed 
without notice to the opposite party by 
Harrison and Agha Haidar, JJ. For the 
reasons given, I would hold that the 
executing Court’s order is proper and I 
would dismiss the appeal with costs 

rdingly. 
AME Mehr Chand has asked that if the 
appeal be dismissed, we should order the 
executing Court to treat the objection as 
a suit. The Court had discretion to do 
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this and we must assume that it did not 
think it necessary to exercise it. Nosuch 
request was made to the executing Court 
and there is none in the memorandum 
of appeal. I see no sufficient reason now 
to make the order asked for, 

Bhide, J.—I agree. 

D, Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 188 of 1933 
July 27, 1934 
MUKAERJI, Acta. C. J. AND 
S. K. Guose, J. 
JITENDRA NATH DE AND a: OTHER— 
APPELLANTS 

i VETSUS 

NAGENDRA NATH DE—RESPONDENT 

Arbitration—Award—Private award and award 
made under order of Court—Distinction—Private 
award, if compulsorily registrable—Registration Act 
(XVI of 1908), 9.17 (') (b) asamended by Transfer 
of Property (Amendment) Supplementury Act (XXI 
of 1929:,s, 10. 

Whereas an award made by 
orders of the Court has no force until a decree is 
passed on it,a private award, if it is valid, is 
operative even though neither party has sought to 
enforce it by a regular suit. A private award, 
therefore, falls within the class of documents speci- 
fied in s. 17 (1) (b), Registration Act, whereas an 
award of the other class does not. By the amend- 
ment ofs. 17 Registration Act by s. 10, Transfer of 
Property (Amendment) Supplementary Act, the 
exception contained ins. 17 (2) (6) has been removed 
and when a private award satisfies the requirements 
as to value, it iscompulsorily registrable. Muham- 
mad Newaz Khan v. Alam Khan (1), Bhajahari 
Saha Banikya v. Behari Lal (2) and Baidyanath v. 
Panchanan (5), referred to. 

8. ©. A. from original order of the 
Second Court Sub-Judge, Hooghly, dated 
December 12, 1932. 

Messrs. Kupendra Coomar Mitter and 
Apurbadhan Mukherjee, for the Appel- 
lante. 

Messis. Satcouripati Roy and Baireswar 
Chatterjee, for the Respondents. 

Judgment.—This appeal has been taken 
by the plaintiffs from an order refusing 
to file an award. The plaintiff's case was 
that there was a reference to arbitrators 
and an arbitration and award made without 
the intervention of the Court, and they 
applied to the Court that the award be 
filed in Court. The Judge held that the 
award not being registered was not ad- 
missible in evidence, inview of s. 49, 
Registration Act, and dismissed the 
suit. : ` 

Tha award is a private award. Prior to 
the amendment of s. 17, Registration Act, 


arbitrators under 
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bys. 10, Transfer of Property (Amendment) 
Supplementary Act, 1929, s. 17 (2) (vi) 
contained an exception as regards ‘any 
award,” and soa private award, thcugh fall- 
ing within s. 17 (1) (b), was excepted from 
the category of documents compulsorily 
registrable. The appellant's contention is 
that the effect of the words ‘‘and any 
award” being deleted by amendment was 
not to make the registration of private 
awards .compulsory but to place private 
awards on the same footing as awards 
of arbitrators made through the interven- 
tion of Courts. It is said that both classes 
of awards belong to one and same class 


of documents, as neither, without a decree 


passed onit, purports or operates to create, 
declare, assign, limit or extinguish, whe- 
ther in present or in future, any right, title 
or interest in immovable property. The 
answer to this argument is that whereas 
an award made by arbitrators under orders 
of the Court has no force untila decree 
is passed on it a private award, if it is 
valid, is operative even though neither 
party has sought to enforce it by a re- 
gular suit: Muhammad Newaz Khan v. 
Alam Khan (1), Bhajahari Saha Banikya 
v. Bihari Lal (2) and Baidyanath v. 
Panchanan (8). A private award therefore 
falls within the class of documents specified 
in s. 17 (1) (b), Registration Act, whereas 
an award of the other class does not, By 
the amendment, the exception having been 
removed, the award in the present case, 
satisfying as it does the requirement as to 
value, is compulsorily registrable. Sec- 
tion 49 of the Act would rule it out ifit is 
sought to use it as evidence of a transac- 
tion affecting the property, which is the 
purpose for which it is intended to be 
used in the present case: Bachchan Lal v. 
Narottam Cuit (4. The appeal is dis- 
missed with costs two gold mohurs. 

N. Appeal dismissed. 

(1) 180414; 18 I A 73; G Sar. 26; 70 P R1891; 
15 Ind. Jur. 284 (P 0). . 

(2; 33 O 881; 4 OL J 169. 

(3) 72 Jnd. Cas, 128; A I R 1924 Cal. 12; 370L I 
542; 28 OW N1140. : 

(4) 143 Ind. Cas. 422; ATR 1933 All. 59; (1933) 
A LJ 1090; Ind, Rul. (1933) All, 253. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 638 of 1934 
July 19, 1934 
Batps, J. 

CHANDER BHAN -—Pratntirs— 
APPELLANT 
versus 

MUNICIPAL COMMITTEE, REWARI 

AND OTHERS—DE&FENDANT3 RESPONDENTS 

Punjab Municipal Act (III of 1911 as amended 
in 1933), s. 169 (g)—Power to lease portion of 
public street given to Municipality subsequent to 
institution of suit—Municipality, if can lease, on 

` the date of institution of suit—Such lease obstruct- 
ang view from plaintiff's shop—If a nuisance. 
_ The Municipal Oommittee was. empowered, 
after the institution of a suit, by amendment in 
the Municipal Act to lease portions of a public 
street. The Committee had leased a portion of 
public street in front of plaintiff's shop. The 
plaintiff sued for injunction contending ; that as 
the Municipal Committee had no such power on 
date of institution of suit, it could not do so. 

Held, that since the injunction is to operate in the 
future and in view of the powers of the Muni- 
cipal Committee as they stood after amendment, 
injunction could not be granted. 

Heid, also that the fact that the view from their 
shops had been obstructed did not constitute any 
nuisance which could be made the basis for 
claiming relief. 

S.C. A. from the decree of Sub-Judge, 
First Class, Gurgaon, dated January 
13, 1934. 

Mr. Nawal Kishore, for the Appellant. 

Mr. Muhammad Hussain, for the Respond- 
‘ents, 

Judgment.—This was a suit by certain 
shopkeepers of Rewari to iestrain the 
Municipal Committee from leasing portions 
of the public street to hawkers for selling 
their goods. The trial, Court decreed the 
suit. On appeal the learned Senior Sub- 
‘ordinate Judge haa held that the Munici- 

‘pal -Committee has been clearly given 
powers by recent amendments of the 
‘Punjab Municipal .Act to lease portions 
of the public streets and in the circum- 
stances no injunction could now be granted 
‘to the plaintiffs. The appeal was accord- 
ingly accepted and the plaintiffs’ suit 
was dismissed with costs throughout. 

The learned Counsel for the plaintiffs, 
who have preferred this second appeal, 
‘has urged that although the Municipal 
Committee has now been empowered to 
lease portions of a public street, it had 
no such right when the suit was instituted 
and that therefore the plaintiffs are en- 
“titled to the relief claimed by them. I 
do not think that there is any force in 
this : contention. The injunction is to 
operate in the future and in view of the 
powers of the Municipal Committee as 


they stand at present. I do not see that 
any injunction can be granted as prayed 
for. 

The learned Counsel urges that the 
Municipal Committee has power to lease 
portions of the public street but it has 


to take into consideration the convenience: 


of persons residing in the neighbourhood. 
All that the plaintiffs alleged in the 
present case is that the view from their 
shops has been obstructed. This does 
not appear to me to constitute any nuisance 
which could be made the basis for claim- 
ing relief in the circumstances of the 
case. 

There is a foot-path in front of the 
plaintiff's shops and it is not disputed 
that customers can have free access to 
their shops. I dismiss the appeal, but 
in view of all the circumstances, I leave 
the parties to bear their own costs. 

D, Appeal dismissed. 


ee 


CALCUTTA HIGH COURT 
Civil Rule No. 1568 of 1933 
June 6, 1934 
Jaox AND KHUNDKAR, JJ. 
MADHU SUDAN SHAHA— PETITIONER 
versus 
Tiru RAM PERSHAD CHIMANLAL AND 
OTHERS—OPPOSITE PARTIES 
Civil Procedure Code (Act V of. 1998), ss. 47, 151, 
0. XXI, r. 58—Auction-sale—Purchase by a person 
~—Altiachment by third person in execution of another 
decree—Auction purchaser, if representative of 
judgment-debtor under s. 47—O. XXI, r. 58, if 
applies—Interference under s. 151, if called for. 
Where A in execution ofa rent decree against B 
purchascd some of his lands, the sale wasconfirmed 
and possession obtained by A andC in execution 
of a decree against B attached a share of the land 
purchased by A who objected to the sale of this 
share on the ground that the judgment-debtor had 
no saleable interest as the land had been purchased 


yA. 

Held, that O. XXI,r. 58, Civil Procedure Code, 
did not apply as it refers to objection to attachment. 
The interest of the judgment-debtor was not affected 
by the decree and he was not, therefore, entitled to 
maintain his application under s. 47, Civil Procedure 
Code, Though a wide meaning is to be attached to 
the term representative in 8. 47, Civil Procedure 
Code, the auction purchaser cannot be regarded as 
a representative of the judgment-debtor unless his 
interest is affected by the decree. Mahadeo Lal v. 
Dinkar Prasad (1), Srinivasa Chariar v. Appavoo 
Reddy (2) and Veyindramutha Pillai v. Maya Nandan 
(3), referred to. 

Held, also, that the circumstances of the case did 
not call for the exercise ofthe powers of the High 
Court under s. 151, Civil Procedure Code, 


Mr. Abinash Chandra Ghose, for the 
Petitioner. i 
Messrs. Rupendra Kumar Mitter and 
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Bijan Behari Mitter, for 
Parties. ; 

Jack, J.—On September 21, 1932, the 
petitioner purchased 1 bigha 4 cottas of 
land on which were tin sheds anda 
godown in Mouza Panjagram. The pur- 
chase was made at an auction sale in 
execution of a rent decree against Opposite 
“Party No. 2 and his co-sharers. The sale was 
subsequently confirmed and the petitioner 
obtained pcssession through Court and 
has since been in possession of the pro- 
perty. 

Opposite Party No. 1 had also gota ce- 
cree against Opposite Party No.2 and in 
execution of his decree had attached on 
June 12,1931, a four annas share of the 
same property, and in execution of his 
decree this share of the property was sold 
on June 18, 1932; an application was made 
to set aside this sale and it was set aside on 
July 29, 1933. Thereafter proceedings 
were taken for re-sale and October 23, 
1933, was fixed for the sale. On that date 
the petitioner applied to the learned 
Subordinate Judge for exemption of the 
property from sale on the ground that the 
judgment-debtor had no saleable interest, 
the property having already been purchased 
by him on September 21, 1932. His 
petition was, however, rejected by the 
learned District Judge without going into 
the merits of the application on the ground 
that there was no provision in the Code 
of Civil Procedure empowering the Court 
to entertain such an application. It is 
against this order that the petitioner has 
come up to this Court in revision, 

In coming to this decision the learned 
Judge was following the ruling, Mahadeo 
Lal v. Dinkar Prasad, 9 Ind. Cas. 194 (1) in 
which it was held that neither under 
O. XXII, r. 58, nor under s. 47, Civil 
Procedure Code, could the petitioner apply 
to prevent the sale of his property. Now 
O. XXI, r. 58, had obviously no applica- 
tion as it refers to objection to attach- 
ment. The question on which this case 
depends is whether the auction-purchaser 
in execution of a money decree isa re- 
presentative of the judgment-debtor in 
another case, the property having been 
attached in execution of the decree in that 
case previous to his decree. 

Under s. 63, Civil Procedure Code, the 
Court which shall determine any claim where 
properties are under attachment in exe- 
cution of more decrees than one, is the Court 
of the highest grade, or where the Courts 

(1) 9 Ind, Oas, 194, 


the Opposite 


MADHU SUDAN SHAHA V. RAM PERSHAD OHIMANT,AL 


153 10 


are of the same grade the Court under 
whose decree the property was first attach- 
ed. But by the proviso in cl. D nothing 
in the section shall be deemed to invalidate 
any proceeding taken by a Court execut- 
ing one of such decrees. ‘Therefore, in the 
present case the sale in execution of the 
decree in the Second Munsiff's Court is 
valid. That being the case the auctibn- 
purchaser became the owner of the pro- 
perty before the sale in execution of Op- 
posite Party No.1. The auction purchaser 
is, therefore, not affected by the second sale 
as he wasnotaparty in the suit and the 
only way in which Opposite Party No. 1 can 
attack him is by showing that his purchase 
wasa collusive and fraudulent transac- 
tion. The Court below decided following 


the decision of Mahadeo Lal v. Dinkar 
Prasad (1), that the petitioner 
was not a representative of the 


judgment-debtor so as to enable him to 
apply under s. 47 for a declaration that 
the property he had purchased was not 
liable to sale in execution of the other 
decree. This decision appears to be 
correct for the authorities seem to show 
that though a wide meaning is tobe 
attached to the term representative in 
s. 47, Civil Procedure Code, the auction- 
purchaser cannot be regarded as a re- 
presentative of the judgment-debtor unless 
his interestis affected by the decree. In 
the present case the interest of the 
petitioner-judgment-debtor does not appear 
to be affected by the decree and, there- ` 
fore, he is not entitled to maintain his 
application unders. 47, Civil Procedure 
Code. He isin possession of the property 
and it will be for the Opposite Party No. 1 
to establish his claim to the property as 
against the petitioner by separate proceed- ` 
ings. 

Reference has been made to the case 
of Srinivasa Chariar v. Appavoo Reddy (2) 
where it appears to have been held ina 
similar case that a purchaser in an exe- 
cution of a decree by an inferior Court 
can bring to the notice of the superior 
Court the fact of his purchase as a re- 
presentative of the judgment-debtor for 
stopping the sale in execution of a decree 
of the superior Court. The learned Judges 
dissented from the decision in the case 


of Mahadeo Lal v. Dinkar Prasad 
(1). In that case it was held that 
a purchaser was certainly a representa- 


tive of the judgment-debtor even though 


(2) 84 Ind. Oas. 265; A I R192: Mad, €89; (1924) 
M WN 55l; 47 M L J 720; 20 L W 864. 
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he was a Court auction purchaser and 
“as such representative he was entitled 
under s. 47, Civil Procedure Code, to 
apply to the Subordinate Judge to stop 
the sale of the property on the ground 
that the title to it had passed to him. 
The learned Judges referred to the Full 
Bench case of Veyindramutha Pillai v. 
Maya Nandan (3), in support of the de- 
cision. In that Full Bench case it was held 


by Oldfield, J., that an auction-purchaser ` 


is a reprecentative of the judgment-debter 
for the purpose of an enquiry relating to 
a subsequent execution of a distinct decree 
against the judgment-debtor. In the same 
case, however, it was held by the Officiating 
Chief Justice that: 

“whether the auction-purchaser isto be regarded 
- asthe representative of the judgment-debtor or the 
decree-holder, depends upon the nature of the 
questions raised and who the contesting party is” 

The other learned Judge Seshagiri Ayyar, 
J., held that ` 

“If the points for decision in an application 
before the} executing Court relate to the rivalrights 
of the decree-holder and of the judgment-debtor 
and also relate to execution discharge or satisfac- 
tion of the decree, it should be dealt with in exe- 
cution and not by separate suit,” 

Applying these principles to the present 
case it is clear that the present applica- 
tion is not maintainable under s. 47, Civil 
Procedure Ccde. It was suggested for the 
petitioner that this isa case in which the 
inherent powers of the Court should be 
exercised in favour of the petitioner inas- 
much as,under O. XXI, r. 64, the pro- 
perty was not liable to sale as it no 
longer belonged to the judgment-debtors. 
' However, we donot think that the cir- 
cumstances ofthe present case call for 
the exercise of our powers under s. 151, 
Civil Procedure Code. The Rule must 
accordingly be discharged. 

Khundkar, J.—I agree. On behalf of 
the petitioner argument was advanced that 
the sale on September 21, 1932, at which 
the petitioner purchased the property and 
which was subsequently confirmed effec- 
tively divested Opposite Party No. 2 of 
his entire interest in the property so that 
it wes nolonger available under O. XXI, 
r. 64, which requires not only that the 
property in question should be under at- 
tachment but also that it should be liable 
tosale, Inthe present case, it is argued 
that the property was not liable to sale 
inasmuch as it did not satisfy the lan- 
guage of s.60 which clearly specifies as 

(3) 54 Ind. Cas. 209; A IR1920 Mad. 324; 43 M 
chs oM W N88!;26MLT 391; 38 MLJ 32 
(F. B.) 


liable tosale only such property as be- 
longs to the judgment-debtor or over 
which the judgment-debtor hasa dispos- 
ing power. According to the petitioner, 
he js further fortified in his claim to relief 
by the provisions of s. 63 (2) and reliance 
is placed on the case of Girish Chandra 
v. Sri Krishna De (4). This reasoning, as 
I apprehended it, is that to permit the sale 
to Opposite Party No. 1 to be confirmed 
would have the effect of invalidating a 


proceeding already taken by a Court. 


executing one of two decrees, viz., the 
earlier sale cf September 21, 1932, in 
which the petitioner himself purchased the 
property. 

On these grounds it was contended that 
the learned’ Subordinate Judge had 
power unders. 151 to stop the subsequent 
sale and that his refusal to do so in the 
circumstances of this case amounted to a 
failure to exercise jurisdiction, which this 
Court acting under s. 115 should correct 
by prohibiting confirmation of that sale, 
Reference was made to the case of Hukum 
Chand Boid v. Kamala Nanda Singh (5), 
insupport of the proposition that the learn- 
ed Subordinate Judge had power under 
s. 151 to stay his hand in the matter of the 
sale to Opposite Party No. 1, a step which, 
in the circumstances of the case was called 
for in the interests of justice. The obser- 
vations contained in that judgment can, 
however, have no application to the special 


. facts of this case, inasmuch as the con- 


crete question which arises directly for 
determination here has been concluded by 
the decision in Mahadeo Lal v. Dinkar 
Prasad (1). Adopting the view taken in 
that case, I am satisfied that in the pro- 
ceedings before him, the learned Subordi- 
nate Judge had no jurisdiction to exempt 
the property from sale on the petitioners 
application, and that accordingly his 
refusal to do sois not capable of revision. 
In my judgment the case of Girish 
Chandra v. Sri Krishna De (4), is no autho- 
rity tothe contrary since in that case 
the question arose in a suit brought to 
establish the plaintiff's title and not as 
inthe present case onthe objection of an 
auetion-purchaser in an execution proceed- 
ing brought by another decree-holder. 
The validity of the sale in which the 
petitioner purchased the property has 
been challenged in the course of the argu- 
ment addressed to us on behalf of Cpposite 


(4) 75 Ind. Cas, 325; AIR 1924 Cal, 168; 380C L J 
268. 
(5) 33 O 927; 3 OLJ 67. 
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Party No. 1. The atttchment obtained by 
the latter was of an earlier date, and our 
attention has been invited io certain 
features of the execution proceedings in 
support of the suggestion that the sale to 
the petitioner wasa collusive transaction, 
It is manifest, therefore, that at the present 
moment the real question at issue between 
the parties is whether the petitioner's title 
can prevail over that of Opposite Party No.1. 
As the petitioner is now in possession, 
this question should, in my judgment, be 
left to be determined in such.proceedings 
as may be suitably taken by the Opposite 
Party No. 1 to establish his rights against 
the petitioner. 
N, Rule discharged. 


OUDH CHIEF COURT 
Criminal Appeal No. 301 of 1931 
December 5, 1934. 
Nanavorty, J. 
ONKAR DATT NIGAM—Accusrp— 
APPELLANT 
versus 
EMPEROR—ComPralnant— 
RESPONDENT 

Penal Code (Act XLV of 1860), sa. 84, 307—O fence 
under s. 307—Unsoundness of mind, defence of— 
Burden of proof—Criminal trial—Motiveless mur- 
derous attack on strangers—aAbsence of attempt at 
concealment—Expert opinion as to insanity—Cor- 
roboration by eminent authorities—Defence, if made 
out Insanity at the time of offence—Tests—Expert 
opinion should prevail over lay opinion of trial 
Judge—Criminal Procedure Code (Act V of 1898), 
s, 471—Detention of accused in Mental Hospital. 

The burden of proving that an accused person 
was of unsound mird when he committed the 
offences with which he is charged, is upon the 
accused. R 

The persons upon whom the accused made mur- 
derous aseaults were utter strangers to him and he 
had absolutely no motive in firing at them. 
He committed the offences without any attempt at 
concealmentof thecrime. There was no accomplice 
with him, and not only did he shoot one person, 
“but he tried to kill two and there was also no prs- 
meditation: in the commission of the offences. The 
medical evidence as to the mental condition of the 
accused given by the specialist in mental diseases 
‘was that he was insane at the time of the commission 
of the offence. The account of the disease hebephrenia 
given by eminent authorities fully corroborated the 
expert opinion : 

Teld, that the accused was suffering from unsound- 
ness of mind to such an extent as to make him 
incapable of knowing the nature and character of 
hisact, which he had committed, and which made 
him incapable of understanding that the act he was 
doing was more or less wrong, or was an offence 
againstthe law of the ccuntry, that his cognitive 
faculties had been affected by unsoundness of mind 
and that he was entitled toan acquittal, [p. 785, col, 
1.1 

Held, also, thatin such matters the opinion of the 
expert on lunacy cannot bet brushed aside upon 
the strength of the lay opinion of the trial 
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Judge, Mohammad Islam v. Emperor (i), distin- 
guished, [p.787, col. 1.] 

Held, further, that as the accused was proved to be 
a criminal lunatic and as in the opinion of the medical 
expert, there was no likelihood of his ever regaining 
hismental capacity, he might be directed under 
s. 471, Criminal Procedure Code, to be detained in 
safe custody in a Mental Hospital, i 

To ascertain whether a person was incapable of 
knowing the nature of the act, a very common test is 
to ask whether the man would have committed the 
actif a Policeman would have been at his elbow 
Keras Urang v. Emperor (3), referred to. [p. 787, 
col. 2, 


Cr. A. against an order ofthe Assistant 
Sessions Judge of Unao, dated September 
21, 1934. 

Dr. Jagat Narain and Mr. Bhagwati 
Sahai Nigam, for the Appellant. 

Mr. H. K. Ghosh, the Assistant Govern- 
ment Advocate, for the Crown. 


Judgment.—This is an appeal from a 
judgment of the learned Assistant Sessions 
Judge of Unao convicting the appellant 
Onkar Datt Nigam of an offence under 
s. 307 of the Indian Penal Code, and sen- 


_tencing him to undergo seven years’ 


rigorous imprisonment and to paya fine 
of Rs. 500, and further convicting him of an 
offence under s. 19 of the Indian Arms 
Act and sentencing him to undergo two 
years’ rigorous imprisonment, the sentences 
to run concurrently. 

The facts out of which this appeal arises 
are briefly as follows:— 

On the evening of May 9, 1933, the ap- 
pellant Onkar Datt Nigam, who isthe son 
ofa retired Tahsildar, was found at Unao 
Railway Station with a revolver in his hand. 
At 8-15 P. m. a train from Lucknow 
arrived at Unao Railway Station and 
within a minute or two of its arrival 
Onkar Datt Nigam fired five shots into a 
second class compartment in which were 
travelling Mr. Herbert Ralph and an 
Anglo-Indian nurse named Miss Edna 
Doran. Both Mr, Ralph and Miss Edna 
Doran were hurt by the shots fired by the 
appellant and they were covered with 
blood and fell down on the floor of the 
carriage. The appellant was caught 
immediately after the occurrence by the 
coolie jamadar Abdullah Khan, who was 
on the platform and subsequently taken 
over into custody by the police. The Deputy 
‘Commissioner of Unao and the Superinten- 
dent of Police of the District who were 
informed of the ocecurrence, came imme- 
diately to the railway station and questioned 
the appellant as to why he had committed 
this senseless act by attempting to murder 
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two persons, who were utter strangers to him. 
The appellant replied that he wanted to 
kill big men. The accused was then 
_ placed on his trial before a Magistrate of 
the first class on the following day, i.e. 
May 10, 1933, and two witnesses on behalf 
of the prosecution were examined, namely 
Mr. Ralph and Babu Ganga Charan. On 
May 15, 1933, a petition was filed in Court 
by the father of the appellant stating that 
his son was insane and requesting that 
his mental condition may be examined by 
the doctor. An order was issued tothe 
Civil Surgeon of Unao to keep the accused 
under his observation. The Civil Surgeon 
made his report on May 26, 1933, that 
Onkar Dutt Nigam was sane and only 
feigning insanity. Thereupon the learned 
Magistrate called upon Onkar Datt Nigam 
to stand his trial for the charges of attempt 
to commit murder under s. 307 of the 
Indian Penal Code and of being in unlaw- 
ful possession of revolver for which he had 
no licence under s. 19 of the Indian Arms 
Act. Anapplication for revision was filed 
on behalf of Onkar Datt Nigam to this 
Court and that application was allowed and 
the Magistrate was directed to give the 
applicant Onkar Datt further opportunity 
of proving that he was not of sound mind 
when the alleged offences under s. 307 of 
the Indian Penal Code and of s. 19 of the 
Indian Arms Act were committed by him, 
and accordingly, the Magistrate sent the 
accused Onkar Datt Nigam to the Lunatie 
Asylum at Agra for observation and report 
by the expert in lunacy Col. Overbeck 
Wright. The latter officer after a careful 
examination reported that he was of opinion 
asaresult of his examination of Onkar 
Datt that the latter was insane at present 
and was unable to stand his trial that he 
was insane atthe time of committing the 
offences and had been insane for some 
years previous to the occurrence. As a 
result ofthis opinion which was supported 
by the sworn testimony of Ool. Overbeck- 
Wright, the Magistrate held by his order 
dated October 4, 1933, that Onkar Datt 
was of unsound mind and incapable of 
making his defence. He therefore postpon- 
ed proceedings in the criminal case under 
s. 464, sub-cl. (2) of the Code of Criminal 
Procedure and directed that Onkar Datt 
Nigam be detainedin the Lunatic Asylum 
at Benares and reported the matter to the 
Local Government. On April 3, 1934, the 
Visitors of the Benares Mental Hospital 
certified that Onkar Datt Nigam confined 
poder p. 466 of the Code of Criminal 


e 
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Procedure in the Mental Hospital at 
Benares was capable of making his defence. 
Accordingly under s. 467 of the Code of 
Criminal Procedure, the Magistrate resumed 
the enquiry into the offences under s, 307 
of theIndian Penal Code and s. 19 (f) 
of the Indian Arms Act and after com- 
pleting his enquiry committed the accused 
to the Court of Session tostand his trial on 
the said charges, and the learned Assistant 
Sessions Judge of Unao has on September 
21, 1934, convicted Onkar Datt Nigam of 
an offence unders. 19 (f) of the Indian 
Arms -Act (XI of 1878) and sentenced 
him to two years’ rigorous imprisonment. 
He also convicted Onkar Datt Nigam 
ofan offence under s. 307 of the Indian 
Penal Code, andsentenced him to a term 
of seven years’ rigorous imprisonment and 
also to pay a fine of Rs. 500, orin default, 
to undergo a further term of one year’s 
rigorous imprisonment. 

I have heard the learned Counsel for the 
appellant, Dr. Jagah Narain at great 
length as also the learned Assistant 
Government Advocate and examined the 
record of the case. It is proved to my sat- 
isfaction that on the evening of May 9, 1933, 
at 8p. m. Onkar Datt Nigam was atthe 
Unao Railway Station platform in posses- 
sion of a revolver for which he had no 
licence and that he did fire five shots from 
that revolver into a second class compart- 
ment attached to a train which had just 
come from Lucknow, and wounded Mr. 
Ralph and an Anglo-Indian nurse named 
Miss Edna Doran. The accused is, there- 
fore, clearly proved to have committed 
the offences with which he stands charg- 
ed. 

The only question for determination in 
this appeal is whether the accused was or 
was not of sound mind when he committed 
the acts, which amount to the offences 
with which he stands charged. Section 
84 ofthe Indian Penal Code lays down 
that nothing is an offence which is done 
by a person who atthe time of doing it, 
by reason of unsoundness of mind is in- 
capable of knowing the nature of the act, 
or that he is doing what is either wrong or 
contrary tolaw. Unders, 105 of the Indian 
Evidence Act when a person is accused 
of any offence, the burden of proving the 
existence of circumstances bringing the 
case within any of the General Exceptions 
in the Indian Penal Code or within any 
special exception or proviso contained in 
any other part of the same Code, or in any 
law defining the offence is uponhim and 
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the Court shall presume the absence 
of such circumstances. It is, therefore, 
clear that in the present case the burden of 
proving that he was of unsound mind at 
the time when he committed the offences 
with which he stands charged lies heavily 
upon the accused appellant, Onkar Dalt 
Nigam. In my opinion after a careful 
examination of the evidence on the record 
I am fully satisfied that the appellant has 
discharged that burden ina most satis- 
factory and convincing manner, The 
evidence of (Jol, Overbeck-Wright who is a 
recognised authority on all matters con- 
cerning lunacy, completely exonerates the 
appellant onthe charges brought against 
him onthe ground of his being of unsound 
mind at the time when the alleged offences 
were committed by him. Col. Overbeck- 

Wright is definitely of opinion that the 
` accused Onkar Datt had been insane fora 
period of at least two years before he 
examined the patient at Agra and that 
the latter was suffering from a mental 
disease known to doctors as hebephrenia. 
He has also definitely deposed that at the 
time ofthe alleged occurrence, that is to 
say, on May 9, 1933, the accused Onkar 
Datt was of unsound mind and that he 
was not capable of realising the nature 
of his acts on that occasion nor did he 
realise that what he was doing was either 
wrong or contrary to law and that this 
ignorance was due to unsoundness of mind. 
Col. Overbeck-Wright was also definitely 
of opinion that the opinion -of Dr. Sheo 
Adhar singh, Civil Surgeon of Unao that 
Onkar Datt was feigning insanity was 
entirely wrong. He described hebephrenia 
as acondition which comeon gradually and 
insidiously; first of all the power of atten- 
tion becomes impaired and along with this 
the faculty of carrying on work. Later on 
gradually, volition, reason and judgment 
become impaired. He also deposed that in 


the condition in which he found 
Onkar Datt these faculties were all 
markedly impaired and hence he 


deduced the conclusion that Onkar Datt 
must have been suffering for at least two 
years from this diseased condition of the 
mind, and that, therefore, he was clearly 
of opinion that he was insane at the time 
of the occurrence on May 9, 1933. The 
full and detailed history of Onkar Dutt 
Nigam supplied to Col. Overbeck- 
Wright through the Magistrate on Unao 
fully corroborates the conclusion arrived 
at by Col. Overbeck-Wright. The 
accused Onkar Datt was born in May 
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1910. His father at that time was 33 
years of age and his mother 21 years 
old. He was the. first child born. His 
younger brother who is about 13 or 14 
years of age is an imbecile and in spite 
of his age he cannot talk and think 
sensibly and possesses a weak intellect, 
In December 1929 Onkar Datt underwent 
an operation for the removal of his tonsils. 
He wasthen a student of the intermediate 
class in Lucknow. About a year after 
this he began to complain of acute head- 
aches, which persisted for many hours at 
atime. He also suffered from occasional 
pain in other organs of his body. His 
headache increased with mental exertion. 
His eyesight was tested and spectacles 
were prescribed for him, but this did not 
remove his severe headaches. In Spetem- 
ber, 1931, besides suffering from headaches 
he began to pass phosphates in his urine. 
He was then much pulled down and 
used to get easily tired and exhausted. 
Under medial treatment the passing of 
phosphates in the urins was stopped, but 
the physical condition of the patient did 
not improve. The headache still continu- 
ed and Onkar Datt had little sleep at night, 
Throughout the year 1932 Onkar Datt 
complained of persistent headaches and 
occasional giddiness. He also suffered 
from dyspepsia. In this year he tried 
to dabble in hypnotism. In April, 1932, 
he appeared for his B. Se. final examina- 
tion. In May 1932, when he was about 
twenty years of age he married. When 
he learnt of his failure in the final B. Se. 
examination a marked difference was 
noticed in his behaviour. Frequently he 
was seen gazing at the sun and he was 
also caught writing figures in the air with 
his fingers, He was also caught with a 
fixed stare in his eyes looking into vacant 
space. He avoided society and became 
morose apd melancholy. He talked to 
his brother and sisters about the existence 
of spirits and their machinations. His 
behaviour became more and more eccentric 
and purposeless. He would suddenly leave 
the company of men outside his house, 
go inside the zenana and stare at the 
ceiling or look fixedly at the walls and 
then laugh and go out again. He was 
frequently seen coming out laughing from 
thelavatory. His temper became uncertain 
and irritable. In August 1932, with some 
difficulty he was persuaded to rejoin the 
Lucknow University. A month later, how- 
ever, he suddenly left the University 
and came back to his house without’ 
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informing his father of what he proposed 
doing. His father was at that time a 
tahsildar at Akbarpur Tahsil in the Dis- 
trict of Fyzabad and Onkar Datt alsolived 
with him. He sent for costly books on 
hypnotism and theosophy without the 
knowledge of his father, and his habit of 
staring at the sun and into vacant space 
became more noticeable. He gave his 
father a lot of trouble and he was treated 
by hakims, vaids and doctors without any 
improvement in his health. 

In January 1933, his father retired from 
Government service and settled at Unao. 
Onkar Datt came along with his father. 
His illness was a constant source of worry 
to his father. The ceremony relating to 
the consummation of his marriage (gauna) 
was arranged to take place in February, 
1933, but at the last moment Onkar Datt 
refused to go and fetch his wife. All 
attempts to persuade him to do so failed 
and eventually his father had to go and 
bring his son’s wife to his home. Onkar 
Datt then tried to secure a passport and 
a passage by Lloyd Triestino fora visit 
‘to Europe without the knowledge of his 
father. He also used to leave his house 
at night unnoticed, and the people of his 
house had to go and search for him and 
bring him back. He complained fre- 
quently of acute pain in his brain. On 
February 14, 1933, he left Unao suddenly 
without informing anybody and three 
days later his father received a letter 
from him from Rewan. Onkar Datt stayed 
at Rewan with his father’s friend Mr. 
Tandon, the Revenue Minister of that 
` state. He stayed there till April 21, 1933. 
On April, 22, 1983, Onkar Dutt came 
back to Unao. Mr. Tandon wrote to the 
accused's father that Dr. Bhola Nath had 
examined Onkar Datt and was of opinion 
that the disease from which Onkar Datt 
was suffering was purely mental and not 
physical, 


Thishistory of Onkar Datt fully conforms 
with the diagnosis of the accused made 
by the expert in lunacy Col. Overbeck- 
Wright. In Dr. Sajous’s Analytic 
Cyclopedia on Practical Medicine (9th 
edition, 1924, Vol. III at page 765, there 
is an account of this mental disease known 
as “Hebephrenia”’, which is as follows :— 

“ “The onset of this form of dementia precox is 
usually gradual and the patient may not come 
under medical observation for several years. The 
disease occurs at an earlier agethan in the other 
forms, and frequently develops at or soon after 
puberty. Most of the cases begin before the 25th 
year. The individual, pre-disposed from childhood, 


apparently unable to withstand the rapidly increas- 
ing complications and responsibilities of life 
especially the new instincts and feelings accompany- 
ing the maturing of sexualily succumbs to the strain, 
and the result isa slowly progressive mental deteriora- 
tion which may reach any degree of dementia. 
lt has often been said of these patients that they 
are “ship-wrecked on the cliffs of puberty.” 
Previous to any definite dementia the individual 
generally complains of headache, sleeplessness, 
PA Dakahon and various neurasthenic symptoms. He 
oses interest in his surroundings and occupation, 
and spends much of his time in listless day- 
dreaming. Capacity for continuous effort is lost, 
and, as a result of inefficiency, he frequently 
changes his position of employment, making the 
excuses that the work is too hard, that he is 
unfairly treated, that he does not feel well or 
strong. At the same time a mental and physical 
examintation reveals nothing characteristic. The 
mentality is good, and may even be much above 
the average. Theres is often observed, however, 
what has been termed tho “shut-in” personality, 
characterized by seclusiveness, shyness, introspection, 
and self-absorption . The patient lives within himself, 
taking as little part as possible in the affairs of those 
about him ........ In the physical examination there 
is nothing found to account for the various sub- 
jective complaints of the patient excepting evidence 
of a diminished resistance and vitality in the 
muddy complexion, the coated tongue, and sluggish 
bowels; the cold, clammy hands and fluctuating 
colour of the face, indicative of a general loss of 
vasomotor tone or ptablity.” . 


“One of the earliest and most characteristic of 
the definite symptoms of hebephrenia is the change 
in temperament and in the emotional life of the 
individual. Periods of restlessness or excitement 
recurring at intervals or alternating with slates of 
depression, irritability, obstinacy or total indifference 
to everything making up their environment 
replace normal and rational reactions... .. While 
the intellectual processes are but little affected, the 
emotions are distinctly abnormal. The patient shows 
passion without cause, or is apathetic in the face 
of real calamity. Morality and the sense of responsi» 
bility are affected, with the result that not only 
are obligations neglected, but offences are committed 
against moral and civil law. Masturbation and 
promiscuous sexual intercourse are frequent, and 
petty crimes make patients of this disease common 
inmates of the prisons.” a.s. 


“As has been said, there is from the first a 
progressive mental deterioration. This is early 
evidenced by a lack of interest in the environment, 
the field of consciousness being largely restricted 
to personal considerations.” <. ....... cece va ee cen ew ma yan me 

“The behaviour undergoes a characteristic and 
progressive change; the manner is childish, silly, 
affected, and gives the impression of insincerity. 
Silly laughter is particularly characteristic and 
occurs without the least provocation or relation to 
external circumstances.” .....0  sesseercrrssi ee nean scans 

“Judgment and discrimination are affected early, 
and as the dementia progresses become badly 
disorganized ........[ may be taken asa well-establish- 
ed rule, however, that a definite dementia, or actual 
intellectual loss, once established is permanent.” ...... 

“It is characteristic of the hebephrenic form of 
dementia precox, in contradistinction to the catatonia 
and paranoid forms, that the emotional and intellectual 
deterioration are the main features, and are but 
little complicated by the occurrence of the more 
active symptoms common in the other forms, such 
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as negativism, catalepay, sterotypies, persistent and 
systematized delusions, etc.” 

The passages from the Analytic 
Cyclopedia or Practical Medicine of that 
eminent French Doctor Sajous, which are 
quoted above, do not constitute the mere 
expression of opinion of a single individual 
doctor, however, eminent he may be, but 
in this work of compiling the Cyclopedia 
Dr. Sajous has been helped by a hundred 
associate doctors, all specialists in their own 
branch of Medicine, and the account of the 
disease hebephrenia not only explains the 
mental condition of the appellant, Onkar Datt 
Nigam, but fully corroborates the expert 
opinion as to the mental condition of Onkar 
Datt Nigam given by that eminent specia- 
list in mental diseases, Colonel Overbeck- 


Wright. 


Colonel Overbeck-Wright has himself 
written a small treatise on lunacy in India 
and in that he has pointed out that the 
chief points which are indicative of the 
commission of homicide by an insane, are 
the abeence of motive, the absence of con- 
cealment of the act, the absence of accom- 
plices, numerous murders being committed 
at the same time, and the absence of 
elaborate premeditation. All these criteria 
can be fully applied tothe act of the accus- 
ed appellant in the present case. The 
persons upon whom he made the murderous 
assault on the night of May 9, 1933, were 
utter strangers to him and he had absolute- 
ly no motive in firing at them, In the 
second place he committed his offences 
without any attempt at concealment of the 
crime. There was no accomplice with him, 
and not only did he shoot one person,: but 
he tried to kill two and there was also no 
premeditation in the commission of the 
offences, with which the accused stands 
charged. 

Similarly Dr. Modi, in his standard work 
on Medical Jurisprudence and Toxicology 
(4th Edition, 1932, p. 529, and the following) 
has pointed out the factors which should be 
taken into consideration before deciding whe- 
ther the murder was the result of insanity 
or not. He lays stress in the first place 
upon the personal history of the murderer 
as to whether the murderer was eccentric, 
melancholic, degenerate, neurasthenic, or 
in other ways affected by mental diseases. 
In the second place he lays stress upon the 
absence of motive. In the third place he 
points out that an insane murderer does 
not-try to conceal the body of his victim, 
nor does he attempt to evade the law by 
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‘destroying evidence of his crime or by 


running away from the scene of the murder. - 
In the fourth place he points out that a 
sane person usually murders one person 
with whom he is at enmity or against whom 
he has a grievance, but he does not shed 
more blood unnecessarily, and that on the 
other hand an insane person may kill 
several persons, even his friends and rela- 
tives for whom he may have a great regard 
and affection. He further points out that 
an insane person does not make any pre- 
arranged plan to kill anybody and lastly 
he observes that as a rule an insane person 
has no accomplice in the criminal act, 
and that lunatics in asylums never con. 
spire to escape or to kill the Superintendent 
or his Assistant. 

In Taylor's Principles and Practice of 
Medical Jurisprudence (8th Edition, Vol. I, 
1928, p. 782), we have an elaborate dis- 
cussion as to insanity in relation to the 
law. Thelaw referred to therein is the law 
of England but the principles which -have 
been enunciated in this work can be made 
fully applicable to conditions out in India, 
At the bottom of p. 843, of this work the 
learned author observes that: 

“ The lack of the power of combination is perhaps 
of all others the most striking characteristic of insan- 
ity, hence it is a rule that when a lunatic commits a 
crime he does not confide in anybody; obviously the. 
same may be true of a sane criminal, so that the point 
standing alone is of little weight.” 

Again at p. 844, he observes that : 

“The crime of a lunatic is frequently without ` 
motive, or rather itis in opposition to anything that 
could be called a sane motive.” 

Again at p. 846 occurs the following 
passage.:~— 

“The victims of the criminal are those who 
oppose his desires orhis wishes—the victims of the 
maniac are among those who are either indifferent 
to or who are the most dear to him.” 

Again at p. 847, the learned author obser- 
ves :— 

“ He (the lunatic) seeks no escape, delivers himself 
up to justice, and acknowledges the crime laid to 
his charge. This is commonly characteristic of 
homicidal mania, by the sane criminal every attempt 
is generally made to conceal all traces of the crime, 
and he denies it to the last.” 


As a result of the activities on the one 
hand of alienists who have been studying 
the mental problems and character of the 
genuine insane, and on the other, of psy- 
chologists and humanitarians who have 
promulgated new views on the subject of 
the reform of criminals, the views formerly 
held as to the criminal responsibility of the 
insane have been modified during the past 
fifty years. 

It is clear from the authorities cited above 





badha aaa adi 





1935 


and from the medical evidence on the record ` 


that Onkar Datt was suffering from un- 
soundness of mind to such an extent as to 
make him incapable. of knowing the nature 
and character of his act, which he had 
committed, and which made him incapable 
of understanding that the act he was doing 
was more or less wrong, or was an offence 
against the law of the country. In short, 
Onkar Datt’s cognitive faculties had been 
affected by unsoundness of mind. 

The opinion of the Civil Surgeon of Unao, 
Thakur Sheo Adhar Singh, as to the mental 
condition of the appellant, Onkar Datt 
Nigam, is not entitled to the same weight 
as that of the expert in mental diseases 
Col. Overbeck-Wright. Moreover, the Civil 
Surgeon of Unao had not before him the 
history of the patient, in respect of whose 
mental condition he was asked to give an 
opinion, Dr. Sheo Adhar Singh, had obtain- 
ed an L. M. 5. degree (Licentiate of 
Medicine and Surgery) of the Lahore 
Medical College and has not specialised, as 
he himself admits in mental diseases and 
does not claim to be an expert in mental 
diseases. The opinion of this Medical 
Officer that Onkar Datt was feigning insan- 
ity has been completely refuted by the 
evidence of Col. Overbeck- Wright, who has 
shown that a sane person cannot for any 
length of time keep up the pretence of 
being an insane person. The learned 
Assistant Sessions Judge has refused to 
accept the evidence of the eminent mental 
expert Col. Overbeck-Wright and has 
rejected the evidence of this expert witness 
upon his own theories on the subject based 
on what he deems to be his common-sense 
grounds and practical wordly wisdom. In 
addition to the many facts observed by 
Col. Overbeck-Wright, which led him to 
the conclusion that Onkar Datt, was suffer- 
ing from the mental disease called hebe- 
phrenia, that officer laid special stress upon 
three facts observed by him, which definite- 
ly led him to the conclusion that Onkar 
Datt was suffering from hebephrenia. 
These three facts were the elbow pull, the 
blood count, and masturbation by Onkar 
Datt on the sly in the presence of Col. 
Overbeck-Wright. The learned Assistant 
Sessions Judge disposes of all these three 
facts observed by the expert in mental 
diseases in a most cavalier fashion. As 
regards the “elbow pull” he observes as 
follows : — 

“The test of the elbow pull was a recent 
discovery ‘and cannot be said to have reached 
its perfection, it was discovered only in 1922 ,as is 
admitted by the learned Colonel himself’: 
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Ireally fail to understand what exactly 
the learned Assistant Sessions Judge means 
by making that observation. Ever since 
1922 this characteristic elastic tension of 
biceps when the elbow is extended from 
the extreme flexion has been held by all 
alienista to be clearly a symptom of the 
disease known as hebephrenia and it is 
not forany lay person to doubt the vera- 
city of a doctor on this point or to ques- 
tion the correctness of the deduction drawn 
by so many alienists in their special 
field of mental diseases. Continuing this 
same train of thought, the learned 
Assistant Sessions Judge next observes as 
follows :— 

“Then assuming that the symptom was found 
in the patient at the time the learned Doctor 
examined him that is no reason for holding that 
the accused was insane even on May 9, 1933, 
and the learned Doctor has clearly stated tbat 
he cannot swear that the accused was not in his 
lucid interval on May 9, 1933.” 

The elbow pull isonly a marked symptom 
of the mental disease known as hebe- 
phrenia. Other facts have to be taken 
into consideration and the history of the 
patient has tobe carefully scrutinised, 
before any opinion can be given as to 
the duration of the disease from which the 
patient is suffering. Col. Overbeck-Wright 
has given very sound reasons for holding 
that Onkar Datt was suffering from this 
diseased mental condition known as hebe- 
phrenia for at least two years before he 
examined the accused. The faculties of 
volition, reason and judgment of the 
patient Onkar Datt Nigam were at the time 
of his examination all so markedly impair- 
ed that they enabled him (the specialist) 
to deduce from them that the patient 
must have been suffering from this disease 
for the last two years at least, and that 
was the reason why the learned Doctor, 
to quote the words of the learned Assist- 
ant Sessions Judge, was of opinion that 
Onkar Datt was insane at the time ofthe 
commission ofthe offences. Elsewhere in 
the course of his judgment the learned 
Assistant Sessions Judge observes as 
follows:— 


“Assuming for the sake of argument that the 
accused was suffering from the malady, it was 
not impossible for him to have lucid intervals 


according to the opinion of the learned Doctor as 
shown above; and the eminent Doctor cannot swear 
that the accused was not in his lucid intervals on 
May 9, 1933”. | 

No doctor and no expert with a reputa- 
tion to lose, and for the matter of that 
no honest man can swear to facts of which 
he has got no personal knowledge. Col. 


Overbeck-Wright was perfectly justified 
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when in cross-examination 
“as follows:— 


` “Having no personal knowledge even that Onkar 
Datt acted as he is stated to have done, and 
having formed my opinion simply on facts laid 
_before me as attested by others I cannot swear 
to anything as a fact. I do not even know that 
the man committed the act as alleged.” 


' Nothing could bemore fair to the prose- 
cution or to the accused than -this state- 
ment of a self-evident fact. But while 
Colonel Overbeck-Wright cannot swear 
that Onkar Datt committed the act alleged 
against him and cannot swear to anything 
as a fact, he has expressed clearly his 
considered opinion that it is extremely 
doubtful if Onkar Datt Nigam would ever 
recover his sanity, and on the date when 
he was examined in the Court he was still 
of the same opinion ever after he had 
learnt that the Visitors of the Benares 
Mental Hospital had discharged Onkar 
Datt on the ground that he had recovered 
from his insanity. 


On the question of “lucid intervals” or 


he deposed 


“remissions” upon which the learned 
Assistant Sessions Judge lays so much 
stress, there is the authority of Col. 


Overbeck-Wright that such “lucid inter- 
vals” or “remissions” are very rare in 
cases of hebephrenia, and that with each 
succeeding recurrence, the symptoms tend 
to become more and more pronounced 
specially after any severe mental or physical 
stress. As pointed out by Dr. Sajous in 
his work cited above 


“in some few cases the disease is abortive, and 
it may be arrested for a long time or even per- 
mapently at any stage, leaving the individual more 
or less incapable, irresponsible, and inefficient. Jn 


the majority of cases, however, the disease developes. 


more or less insidiously and new symptoms 
appear from time totime, Hallucinations develop, 
manifesting many variations and inconsistencies, 
and are uaually of a disagreeable nature”. 

As pointed out by Dr, Sajous, throughout 
the course of the disease, 

: “periods of excitement are common which may be 
difficult to distinguish from the phases of manic- 
depressive insanity”. 

In the periods of excitement there is 
sleeplessness, motor restlessness, loud 
talking, etc.; in the depressed periods, 
dejection, hypochondriacal delusions and 
suicidal tendencies. 

“The true nature of these episodes is especially 
difficult to recognise in the absence of any previous 
knowledge of the case; but even during the 
excitement or depression there is almost alwaysa 
significant lack of harmony between the thought- 
content and the emotional reaction”. 

Elsewhere at p. 762 of the Cyclopedia 
referred to above Dr. Sajous has observed 
that: 

“a definite dementia once established is 


never 
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faploped by a normally active, intelligent, capable 
ming , 

The -most fundamental and constant 
phenomenon of démentia precox, is mental 
deterioration or dementia. While all of 
the elements of mental activity are 
affected in varying degrees in dementia 
precox, the dissociation of their functions 
is more evident than the actual impair- 
ment, and this dissociation or non-co- 
ordination of mental processes has been 
termed intrapsychicataxia, or schizophrenia 
(splitting of thë psyche). This non- 
coordination of thought. is especially 
manifest in the separation of thought-content 
and emotional reactions, 1. e., unreasonable 
and unreasoning emotional reactions co- 
existent with an intellectual state that would 
normally control them, orapathy when 
emotion would be expected. The whole 
attitude and behaviour of the patient 
impresses one as being incongruous. This 
incongruity in behaviour can sometimes 
be traced by psychoanalysis to hidden 
complexes or states of feeling which are 
more or less completely separated from 
consciousness and manifest themselves 
in the anomalous emotional reactions. 
These complexes are undoubtedly of great 
importance in the determination of the 
symptomatology of dementia’: precox. 


As regards the opinion of. the Civil 
Surgeon of Unao that: Onkar Datt Nigam 
was feigning madness Col. Overbeck- 
Wright has observed in his evidence as 
£llows:— 

“There are always some motives for feigning 
insanity, and sometimes a criminal feigns insanity 
to escape punishment. Impostors mostly act their 
parts when they tbink . they are likely to be 
observed and in cases of feigned insanity it is 
necessary to observe a patient secretly. A sure 
test of insanity is departure from the habits or 
customs of the community to which a man belongs 
and his inability to adapt’ himself to the modeof 
living, such inability being due to disordered 
arrangement of the central nervous system. A 
person can feign any symptoms except certain 
definite physical symptoms”. 

1933, 


In his note of July 31, 
Overbeck-Wright observes that 

“the case uf Onkar Datt is a typical case of 
hebephrenia of apparently some years duration 
judging by the symptoms, This is borne out by 
the history given by the father and the evidence 
given by Mr. Ralph, Miss Doran and the Superintend- 


ent of Pelice of Unao, copies of which were 
supplied to me”. 


Col. 


Since publishing his work on Lunacy 
in India, Col. Overbeck-Wright has 
altered his opinion expressed in his book 
regarding hebephrenia being. due to a 
bacterial taxaemia and he now regards it 


' phrenia noted by Col. 





| the shooting of Europeans at sight. 


1 belong to any revolutionary body. 
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ment of the endocrine balance. 

As regards the third symptom of hebe- 
: Overbeck- Wright 
the learned Assistant Sessions Judge 
observes as follows :— 

“I would with very great respect differ from the 
learned Doctor on this point, Masturbation could 
very easily have beeu deliberately done by the 


„accused to show that he had this symptom of hebe- 


phrenia”. 

The learned trial Judge has overlooked 
the fact that theaccused was masturbating 
on the sly when he thought that he was 
not really being watched by Ool. 
Overbeck-Wright. Had the patient 
imagined that he was being watched he 
would probably have not committed the 
act of masturbation in the presence of the 
doctor. Be that as it may, the opinion of the 


| expert on lunacy cannot be brushed aside 


upon the strength of the lay opinion of the 
learned trial Judge. 

The learned trial Judge has laboured 
to show -that there was a very clear motive 
inthe present case on the part of Onkar Datt, 
for the commission of the murderous assault 
on {he two passengers sitting in a second 
class compartment of the train, which 
arrived at Unao Railway ‘Station from 
Lucknow on the nightof May 9, 1938. 
On this point, in my opinion, the learned 
Assistant Sessions Judge has gone comple- 
tely wrong. The prosecution itself does 
not allege that the accused belongs to any 
revolutionary gang, whose cult is 
murder and the throwing of bombs and 
An 
exhaustive enquiry. was. made into the 
antecedents of Onkar Datt by the Police 
and it wasfound that Onkar Datt did not 
All his 
papers were taken possession of by the 
Police at the time of the house search and 


| not a single piece of paper was found to 


show that Onkar Datt Nigam was political- 
ly minded or had been infected by the 
dangerous doctrines of Indian revolu- 
tionaries. When examined by the Deputy 
Commissioner of Unao immediately after 
the occurrence before the Superintendent 
of Police Onkar Datt clearly stated that he 
did not wish to kill any European but he 
merely wanted to kill big men. What he 


| meant by killing big. men he has not 


explained, and when he cross-examined 
Mr. - Ralph, he had completely forgotten 
what he had done on the evening of 
May 9,1934. The action of the appellant 
was clearly that of a mad man. There was 
no motive behind the act and the prosecu- 


ONKAR DATT NIGAM V. EMPEROR 
| as a degenerative psychosis due to derange- 


787 


tion has not attempted to prove any motive 
on the part ofthe accused at the time when 
he firedthe revolver in the second class 
compartment of the railway train standing 
at Unao Railway Station. 

A number of cases have been cited by the 
learned Counsel for the appellant in support 
of his contentionthat the appellant ought 
to have been acquitted in respect of the 
chargesframed against him. The proved 
facts of the case speak eloquently in 
favour of the appellant, and it is hardly 
necessary for me to refer to these rulings, 
which have been cited in the course of the 
arguments at the bar, but as emphasis has 
been laid upon some of the rulings, I 
may refer to some of them. 

In Anandi v. Emperor (1) it was held 
by Justices Walsh and Ryves that the 
appellant was not accountable for her 
action when she murdered the child, having 
regard to her previous history before the 
commission of the murder and looking to the 
conduct of the accused herself at the time 
of the commission of the murder. 

In Bhagwati Prasad v. Emperor (2) it 
was held by alearned Judge of the late 
Court of the Judicial Commissioner of Oudh 
that the inference drawn from the facts of 
the case seemed irresistible that the appel- 
lant had been in a continuous state of 
insanity and whatever act he did, he did 
in an irresponsible manner and did not 
know the nature thereof or that it was 
wrong, if it happened to be a wrong act 
according tc law. 

In Karma Urang v. Emperor (3) it was 
held by Rankin, C. J., that to ascertain 
whether a person was incapable of knowing 
the nature of the act, a very common test 
was to ask whether the man would have 
committed the act if a Policeman would 
have been at his elbow. Judged by that 
test, I must hold that in the present case 
Onkar Datt was of unsound mind. 

In Mohammad Islam v. Emperor (4) it 
was held by two learned Judges of this 
Court that the fact that the accused had 
a very inadequate motive for committing 
the murder could not lead to a finding that 
he was insane within the meaning of s. 84 
of the Indian Penal Oode, or that his 


(1) 71 Ind. Qas. 689; A I R 1923 All. 327; 45 A 329; 
24 Or, LJ 225. 

(2) 74 Ind. Oas. 69; A I R 1924 Oudh 190; 9 O & A 
L R850; 24 Or. L J 741, 

(3) 114 Ind. Oas. 159; A I R 1928 Cal. 238; 32 OW 
N 342; 30 Cr, L J 247. 

(4) 129 Ind. Oas. 323; TO W N 1100; A IR 19931 
Oudh 77; 32 Or. L J 327, Ind. Rul. (193!) Oudh 
99. 
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unsoundress of mind was such as should 
be taken into account as a reason for not 
inflicting the penalty.of death. The facts 
of that case are clearly distinguishable from 
the facts of this case. Here I hold as 
proved conclusively that the crime was a 
motiveless one and the prosecution iteelf has 
not adduced an io'a ‘of evidence to prove 
that the accused had any sort of colourable 
motive for shooting or murdering two 
persons, who were utter strangers to him. 

In Nabi Ahmad Khan v. Emperor (5) it 
was held that the fact that the accused had 
an attack of insanity. Before the occur- 
rence of the criminal act in respect of which 
he stood charged and another one in Jail 
during the period between the enquiry in 
the Committing Magistrate’s Court and the 
opening of the trial of the accused in the 
Court of Session, did not mean that the 
accused committed the act in a fit of 
insanity and the accused, therefore, could 
not be entitled to the benefit of s 64 of the 
Indian Penal Code on that ground. The 
facts of that case were very different from 
those of the present case. Here there is 
the unimpeachable testimony of Col. 
Overbeck-Wright that the accused was not 
only insane at the time of his enquiry and 
at the time of his trial in the Court of 
Session but that he was insane at the time 
when he committed the offences with which 
he standscharged, and he was also insane 
for some time previous to that. There is 
no evidence adduced on behalf of the 
Crown to controvert this opinion of the 
expert in matters of lunacy. 

In Ram Adhin v. Emperor (6) it was 
held thatthe facts of the case were such 
thatthe accused could not be given the 
benefit of s. 84 of the Indian Penal Code. 
The facts of this case were thatthe accused 
was in love with a married woman and jn 
a struggle between the accused and the 
husband of this married woman, the 
accused took out a dagger. and killed the 
woman. The motive for this murder was 
quiteclear. The accused finding that he 
was unable to prevent the woman he, loved 
from being taken away by her husband, 
preferred rather to kill her than that she 
should go back to her husband. The facts 
of the present case are very different from 
those set forth in the ruling cited above. 

For the reasons given above, am clearly 


(5) 137 Ind. Cas £800; 90 W N 355; A I R 1932 
Oudh 190; (1932) Cr, Cas 373; Ind. Rul. (1932) Oudh 
283; 33 Cr L J 542, K 

(6) 135 Ind. Cas. 881; SO W N 1214A I R 1932 
Oudh 1°; Ind. Rul. (1932) Oudh 32; 33 Or. LJ 163; 
(1932) Cr. Cas. 50. ae 
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of opinion that the appellant though he is 
proved to have committed the offences with 
which he stands charged, is entitled to an 
acquittal on the ground of the unsoundness 
of his mind at the time when he committed 
these offences. I accordingly acquit him of 
the offences charged on that ground. 

As the accused is proved to be a criminal 
lunatic and as in the opinion of the medical 
expert there is uo likelihood of his ever 
iegaiping his mental sanity, I direct under 
8.471 of the Code of Criminal Procedure 
that the accused be detained in safe custody 
inthe Mental Hospital ab” Benares. A 
report of the action taken in this matter 
should also be sent by the Registrar of 
this Court to the Local Government for its 
information. t 


NG Accused acquitted. 


ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 299 of 1930, 298 
and 300 of 1930. 

October 31, 1933 
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U. P. Court of Wards Act (IV of 1912), ss. 44,17, 
5i—Sanction of Court of Wards— Release, if 
automatic—No notice under s.17—Claim of creditor, 
if extinguished—No notice under s, 51—Suit, if 
becomes not maintainable — Combined notice under 
33, 1f7and 64—S. 54, scope of—Suit without notice 
under s.£4, if sustainable—Impleading of Collector 
at his own instance—Whether amounts to waiver of 
notice. 

Whena Oourt of Wardstakes over the superinten- 
dence of anestate, its management and right to 
possession vestin it for the time being. When the 
estate is released the management passeson to the 
ex-ward. The responsibility of the Court of Wards 
has to cease onthe date of therelease. Up to the 
time of the release the Court of Wards con- 
tinues to be liable for all claims. The 
Court of Wards Act is uot quite’ clear on the 
point of time at which the release of an estate 
can legally take place. But it must be pre- 
sumed that unless release legally takes effect on 
the date of the original sanction by the Court of 
Wards, the release can take place only when some 
act is done by the Collector as representative of the 
Court of Wards. The sanction of the Court of 
Wards would not automatically bring about the 
release of an estate, [p. 795, col. 1.] 

The claim will be extinguished altogether ifno 
notice is given in response to notification 
under s, 17, whereas the omission to give notice as 
required by s. 54 of the Act does not amount to an 
extinction of the claim itself but merely makes the 
suit not maintainable with the result that the suit 
would have to be dismissed for want of due notices 
and a creditor would be entitled toserve a notice on 
the Collector and then filea fresh suit. The notice 





NP 





1935 


under s.17isin order to keep the claim alive and 
to prevent it from being deemed to be discharged, 
whereas the notice under s 54 is to inform the 
Collector of the proposed suit and give time to 
prepare his defence and to make offer if so advised. 
Though two separate and independent notices are 
necessary under the Oourt of Wards Act, both can 
be combined but the document must profess to be 
a combined notice. Magsud Ali v. Deputy Com- 
missioner of Bara Banki (1) and Baroda Kant Sen 
v. Court of Wards (2,, referred to. [p 79°, col. 1.) 

Section 54 is intended to he of a com prehensive 
natureand requires a notice in the case of suits 
brought against the Collector relating to the person 
and property of the ward and it is equally 
comprehensive enough to include a suitona 
promissory note brought against the ward which 
would résult ultimately in a money decree being 
passed against him which can be executed only 
either by his arrest.or by the attachment of his 
property. [p. 798, col 2.) +: 

Section 54 applies to a case wh-re the plaintiff 
inetitntes a suit against the Collector and also toa 
case where the Oollector is made a party subsequently 
either on his own applicationor by an order of the 
Court, Section 54 is express, explicit and manda- 
tory,and it admits of no implications or exceptions 
and it imposes a statutory and unqualified 
obligation upon the Court and a suit bronght 
without such previous notice is unsustainable in 
limine. Bhagchand Dagdusa v. Secretary of State 
(3), applied. [p 799, col 2; p 809 col. 1.] 

The mere fart that the Oollector applies to the 
Oourt to be made a party in order- that he might 
be in a position to put up a defence does not amount 
to a waiveron his part of his right to get notice, 
His main object in being impleaded is to enable 
him todefend the claim and urge the ground inter 
alia that no proper notice had been served upon 
him. fp 799, col. 2,] 

F. O. A. from the decision of the 
Sub-Judge, Bulandshahr, dated March 17, 


1930. 


Sulaiman, C.J.-Thisis an appeal by 
the Collector as manager of the Court of 
Wards against the plaintiff who was the 
creditor of the wards. In Angust 1927, 
the estate ofthe wards was taken over 
under the superintendence of the Court 
of Wards and the Collector of Bulandshahr 
began to manage the estate. The plaintiff 
Gokal Chand held a promissory note dated 
June 26, 1926, said to have been executed 
by the wards for Rs. 5,000, which together 
with interest amounted to Rs. 6,750 on June 
10, 1929, when the present suit out of which 
this appeal has arisen was filed. Originally 
the Collector was not impleaded as a 
defendant but on his own application. 
dated July 23, 1929, he was made a defend- 
ant. In this application he alleged that the 
estate had not till then been released by 
the Court of Wards and that the suit as 
against the defendants namel in the 
plaint wasimproper and contrary to law 
and that the Court of Wards proposed to 
Beb up adefénce inthe caseon behalf of 
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the defendants and could not do sò unless 
it was made a party. He accordingly 
prayed that he might be made a party and 
allowed an opportunity to set up a defence. 
The Court on July 31, 1929, made the 
Collector a party. In the written statement 
filed on his behelf he took the plea inter 
alia that the estate had not been released 
by the Court of Wards and inasmuch as 
no notice bad been given to the Collector 
under s. 54, Court of Wards Act, the suit 
was not maintainable. It may be added 
that a similar plea had been taken by 
the other defendants in their written state- 
ments. 

The Court below has come to the con- 
clusion that the estate had in fact been 
released on June 10. 1929, and that accord- 
ingly there was no defectin the suit either 
on the ground of original non-joinder of 
the Collector or on account of want of 
proper notice to him. The learned Sub- 
Judge has further held that a previous 
notice given by the creditor under s. 16, 
Court of Wards Act in substance complied 
with the requirements of the provisions 
of Art. 54 of that Act. There were other 
pleas asregards absence of due execution 
and want of consideration which have all 
been decided against the defendants and 
which are not now seriously pressed before 
us in appeal. The two main points for 
consideration before us are: (1) whether the 
estate hador had not been released by 
the Court of Wards on June 10, 1929, and 
(2) if it had not been released then whether 
any notice as required bys. 54 ofthe Act 
was served on the Collector. , 

It appears that owing to difficulties 
experienced in paying off thelarge debts 
that were out-standing the Collector report- 
ed to the Court of Wards for the release 
of the estate and the Court of Wards 
applied to Government for sanction to 
release the estate. On May 3, 1929, the 
Governor-in-Council granted the necessary 
sanction under the third proviso to s. 44, 
Court of Wards Act IV of 1912 to the release 
of the estate from the superintendence of the 
Courtof Wards. This sanction was com- 
municated to the Board of Revenue, and 
the Secretary to the Board of Revenue 
forwarded a copy of the sanction to the Com- 
missioner of the Division "for information 
and necessary action.” The letter further 
drew the attention of the Collector to rr. 341, 
342 and 315 of tha Court of Wards Manual 
and asked that actual date of release be 
reported for publication in the U. P, 
Gazette. 
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On May 29, 1929, the Commissioner 
forwarded a copy ofthat letter to the 
Collector of the district for necessary action. 
On May 30, 1929, the Collector on receipt of 
it sent it on to the Special Manager, Court 
of Wards, for compliance. On June 1,1929, 
the Special Manager of the Court of Wards 
addressed a notice to the Collector saying 
‘if you say I may fix June 10, as the 
date for the release of Fatima Begam's 
estate.” The Collector thereupon said 
“yes” on June 3, 1929. This endorsement 
was received by the Special Manager on 
June 4, 1929, and on the same date he 
noted thereon ‘orders issued”. On June 
26, 1929, the Special Manager forwarded it 
to the head clerk saying :— 

“Iesue orders to all the creditorsand inform the 
bate hand over all the papers to her son on June 10, 
One more document is parwana issued 
by the Special Manager to the plain- 
tiff in which he stated that as the order 
of the release of the estate had been re- 
ceived from Government, information was 
given that the estate ‘‘will soon be released 
from the management of the Court of 
Wards.” In this parwana no specific 
date was mentioned for the release. Ap- 
parently something more was done in 
pursuance of the order referred to above, 
but we are somewhat in the dark as to 
what exactly happened onJune 10, 1929, 
which had been the date fixed for the 
release of the estate. All that we know is 
that on July 23 following, the Collector 
applied to the Court asserting that the 
estate had notin fact been released till 
then. Subsequent correspondence to some 
extent indicates the same, We have not 
got before us all the correspondence, but 
on October 10, 1929, a Government order 
was issued from the Revenue Department 
tothe Secretary, Board of Revenue, in the 
following terms: 

“With reference to your letter No. 631-X-127 (22) 
29, dated Ocober 1, 1929, I am directed to say that 
in the circumstances stated Government are pleased 
to cancel the order issued in Government Order 
No. 732-A4-184, dated May 3, 1929, sanctioning the 
releaseof the Fatima Begum’s estate, Bulandshahr 
District, from the Superintendenceof the Court of 
Wards.” 

A copy of this order was forwarded in 
the usual course by the Board of Revenue 
tothe Commissioner who sent iton tn the 
Collector for information and necessary 
action. Itseemsto us that the Govern- 
ment order proceeded on the assumption 
that the estate had not been released and 
that it was not necessary to assume super- 
intendence afresh but that it was sufficient 
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merely to cancel the previous sanction 
which had been issued. It is also an 
admitted fact that no notification was 
published in the Government Gazette 


announcing that this estate was ever 
released or that it was taken over under 
the superintendence again. On the other 
hand allthe proceedings up to June 6, 
1929, point to the conclusion that the estate 
was to bereleased on June 10, 1929, and 
would have been so released in the ordi- 
nary course. 

The plaintiff asked for the inspection of 
all the papers and correspondence passing 
between the Collector and the Court of 
Wards from the time of the assumption 
of the superintendence ‘till the time of the 
suit. The Court of Wards took the plea 
that most of these papers were confidential 
and could not be disclosed. The Special 
Manager, Babu Debi Oharan, went into the 
witness box and although he stated that 
the estate had not been released by-the 
Court of Wards, he declined to supply 
detailed information on certain questions 
put to him by the Counsel’ for the 
plaintiff. The Court also, considering that 
some of the correspondence was confiden- 
tial, did not insist on its production, The 
learned Sub-Judge, however, has come 
to the conclusion that because the Court 
of Wards had done all thatit would have 
done on May 2], 1929, the estate was in 
the eyeof the law released. His con- 
clusion seemsto bethat in view of what 
had happened up to June 6, 1929, the 
estate must be deemed to have been duly 
released. In ouropinion this view is not 
correct, tao 

The order of the Board of Revenue, 
forwarding a copy of the sanction. received 
from Government to the Commissioner 
for necessary action and directing’ the 
attention of the Collector to rr. 341, 342 
and 345 as wellas asking for a report as 
to the actual date of the release did not 
automatically bring about a release on 
May 21, 1929. Obviously a convenient 
date hadto be fixed by the Collector on 
which the requirements of the rules could 
be complied with and that date was to be 
reported to the Court of Wards. No 
doubt it was not necessary for the release 
to become operative that it should be 
notified inthe Government Gazette. -The - 
notification referred toin s. 5) is of the 
fact of the release and the section does 
not mean that -release cannot take effect 
till it has been notitied in the Gazette. - 
But there is no doubt that a date for the 
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release has to be fixed and the release 
comes into effect on auch date, and it is 
this date which has to be- reported to the 
Court of Wards in order that necessary 
notification may be issued. We must, 
therefore, hold that the releases did not 
come into effect earlier than June 10, 1929, 
and we must also hold that the Collector 
had in fact fixed that date for the release 
ot the estate. ¥ 

On the other hand, the mere fat that 
the Government proceeded on the assump- 
tion that the estate had not been released 
and that the sanction previously givea 
could be revoked of the fact that there 
had been nonotification in the Govern- 
ment Gazette would not be absolutely 
conclusive. It may well be that although 
having regard to -what happened on or 
ibout June 10, 1929, the estate wasin 
the eye of the Jaw released neverthe- 
less the local authorities andthe Court of 
Wards on their recommendation took the 
view that the estate had notin law been 
released. Ib seems tous that the Court onght 
to have brought to its notice all the fact 
which happened on cr about June 10, 1928, 
which had been fixed for the release and 
not merely the subsequent opinion of the 
higher authorities that the estate had not 
in fact been released.: 

We have already noticed that the plaint- 
iff asked for inspection of the papers of 
the Court of Wards and for production 
of the correspondence: These were not pro- 
duced on the ground that they were 
confidential. No doubt many of the papers 
must be confidential and it is for the 
Court of Wards in charge of those papers 
to consider whether it would or would not 
allow them to be produced in Uourt. But 
as the present claim is being defended in 
the interests of private owners, reports 
containing a recital of the facts as they 
happened on or about June 10, 1929, might 
not be so confidential as to’ make it 


impossible for the Courtof Wards to allow . 


them to be produced. But we undoubted- 
ly find it very difficult to decide this 
question of fact without having before 
us the detailed particulars which must be 
contained in the reports submitted by the 
Special Manager and the Collector on or 
about that date. -The defendant has 
undoubtedly theae reports in his. posses- 
sion and it seems to he unfair to the 
plaintiff that.it should be held tbat thé estate 
had not in fact been released when the 
im portant documents which would establish 
the fact conclusively, are actually withheld. 
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We would accordingly allow this case to 
stand out for two weeks in order that the 
QGounsel for the defendant may ascertain: 
whether the Court of Wards would be 
prepared to produce in Court; (1) the 
revort, if any, made by the Special 
Manager of the Court of Wards on or after 
June 6, 1929, recommending that the estate 
should not be released or that its release 
should be cancelled; (2) the report of the 
Collector made to the Court of Wards 
through the Commissioner on or after 
June 6, 1929, and before July 21, 1929, 
in which he might have recommended 
that the estate should not be released or 
that its release should be cancelled, and 
(3) the communications that passed bet- 
ween the Special Manager and the Col- 
lector between June 6, and July 23, 1929 
which would show why the original in- 
tention of releasing the estate was abandon- 
ed, if at all. 

Sulaiman, C. J.—In pursuance of our 
order dated October 10, 1933, the Court 
of Wards has now tendered 14 documents 
and one affidavit. As the plaintiff had 
insisted on the production of this cor- 
respondence in the Court below, these 
papers were brought to the Court, but an 
objection was taken on behalf of the 
Court of Wards that it should not be 
compelled to file them because they were 
confidential and that objection was allowed 
by the Court. These documents were not 
then filed. We have considered it neces- 
sary to examine these documents in order 
to enable us to pronounce our judgment. 
We have pointed out in our previous order 
that the events up to June 6, 1929, point- 
ed to the release of the estate on that 
date, whereas events after July 21, 1929, 
pointed just the other way. There was 
therefore great difficulty in deciding what 
actually happened on June 10, which was 
the crucial date. In order to decide whe- 
ther the estate was in the eye of the 
jaw released or not, we considered it 
absolutely necessary tc bring on the record 
the additional correspondence which passed 
between the Special Manager and the 
Collector and the higher authorities, as 
they would disclose all the facts in their 
true light. Counsel for the plaintiff does 
not consent to the production of this 
evidence but there is no doubt that on 
his behalf these very papers had been 
summoned in the Court below and were 
his client to be essential. 
We accordingly admit them. Mr. Pearey 
Lal Banerji, Oounsel for the plaintiff, 


799 
states before us that he does not wish to 
produce any evidence to rebut this ad- 


‘ditional evidence. We accordingly direct 
‘that they be admitted and form part of 
the record under O. XLI, r. 27, Civil 
Procedure Code, Documents Nos. 1 to 12 
and 14 are original documents the genui- 
neness of which isadmitted bv Mr. Banerji 
on behalf of the plaintiff. Document 
No. 13 is a copy of an original document 
which also has been produced and the 
correctness of the copy and the genuineness 
of the original are admitted by Mr. 
Banerji. 
i Mr. Muhammad Ismail, for the Appel- 
ant. 

Messrs. P. L. Banerji, Shiva Prasad Sinha 
and Babu Lal Mital, for the Respond- 
ent. 

Judgment.—Three suits Nos. 47, 43 
and 60 of 1929, were filed in the Court of 
the Subordinate Judge of Bulandshahr by 
different sets of plaintiffs against the same 
defendants. The first two suits were filed 
on June 10, 1929, and the last one on 
July 21, 1929. First Appeals Nos. 299 
and 300 of 1930, arise out of the first 
two suits, respectively, and First Appeal 
No. 298 of 1980, arises out of the last 
suit. For the sake of convenience it 
would be necessary to dispose of all these 
three appeals by one principal judgment 
inasmuch as the points arising in the 
three cases are identical. The facts are 
given at some length in our order dated 
October 10, 1933, in First Appeal No 299 
of 1930, which arose out of the first suit 
No, 47 of 1929. A history of the proceedings 
which took place belween the parties up 
to June 6, 1929, and again from July 30, 
1929, onwards are also given in that order. 
In order to complete it, itis necessary 
now to state what happened during the 
interval as now appears from the addtional 
evidence admitted by us. 

June 10, 1929 had been fixed as 
the date for the release of the estate to 
the ward. On that date her son applied 
to the Special Manager that an order for 
releasing the estate had been received 
on June 8, 1929, directing that charge 
should be handed over on June 10 
and that the bond should be registered, 
but that the ward was at Meerut and as 
those days were the days of a religious 
holiday, she would come after those holidays, 
namely, on June 19, and would get 
the bond registered and that in the mean- 
time he would have allthe papers ready 
and would file them. The Special Manager 
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noted on it that he should be informed 
that this should be done on the 19th posi- 
tively. Intimation was again sent that 
the taking of the charge and the registra- 
tion of the bond should take place on 
June 19, 1929, positively. The ward’s son 
again applied that the bond would be 
faired out and typewritten on July 1. 
On this the Special Manager wrote to the 
Qollector that the ward’sson wanted that 
the estate should be released on July 1, 
1929, as he had already told him verbally 
and that if approved, the Collector might 
fix July 1, as the date for releasing 
the estate. On this the Collector put 
down “yes”. But on July 1, the ward 
did notturn up although she had been 
informed that the bond should be executed 
on the Ist of that month. Hither the 
Collector or the Special' Manager (the 
signature is illegible) crdered that it should 
be put up when she came. There’ was 
@ second note on July 3, 1929, that the 
ward had not turned up till then and that 
the execution of the release bond and the 
report tothe Court were being delayed. 
On the 4th it was ordered that a registered 
letter should goto her inquiring why she 
did not sent her son on July 1, to 
take over charge and that she might be 
asked to take charge at once. This letter 
was duly received, but neither the ward 
nor her son came tillthe July 6. Hither 
the Oollector or the Special Manager noted 
on July 8, 1929 “await reply.” ©The 
registered letter sent to the ward was 
returned with the endorsement “re- 
fused.” j ; 

The proceedings dragged on, and on 
July 16, 1929, the registered letter which 
had been returned was put up for orders. On 
July 17, 1929, the Special Manager reported 
to the Collector thatthe ward's son had 
been told that he would get the estate 
released on July 1, 1929, if the Collector 
agreed to it, but he did not come on that 
date and the registered letter sent to the 
ward had been returned with the en- 
dorsement “refused.” The Special Manager 
asked the Collector that if the latter wanted 
to give her more time he might fix some 
other date for the release of the estate and 
suggested that August 1, should then 
be fixed and the ward informed “accord- 
ingly. On this the Collector on July 21, 1929, 
noted ‘yes.” The Special Manager then, 
on July 22, directed that orders should 
issue to the ward to get the estate released 
on August 1. On July 23, 1929, a 
letter wag issued to the ward that the 
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Collector had fixed August 1, 1929, for the 
release of the estate and that she should 
get the deed of release executed and re- 
gistered. On July.30, a medical officer 
wrote to the ward's son that she -could not 
reach her village by July 31,-as the 
condition of her heart was not good enough 
to allow her to travel over such a long 
distance. On August 1, the ward's 
.son informed the Special Manager that he 
had wired to his mother asking her to 
-come, but she had not arrived. On August 
2, 1929, the Special Manager reported to 
‘the Oollector that the ward’s son was ex- 
pecting his mother shortly and as soon as 
-she came the estate would be released. 
He asked for instructions whether he should 
wait for her arrival or release the estate 
handing over the charge to her son. He 
also noted that the Government Pleader had 
advised him that the estate could not be 
released unless the release bond was signed 
and executed by the ward herself. On 
this the Collector made the following order 
on August 3,1929: “We shall have to wait 
for sometime more.” No other date appears 
to have been fixed forthe release there- 
after, . : 

On July 23, 1929, the ward filed an ap- 
plication in the Court stating that her estate 
was still under the management of the 
Court of Wards and praying that the 
Oollector of Bulandshahr who was the Mana- 
ger of the Court of Wards, should be 
made a partyto the suit. The plaintiff did 
not admit this allegaticn, but in order to 
remove any possible contention, agreed to 
allow the Manager of the Oourt of Wards 
to be made a party to the suit, The Court 
on this ordered that the plaintiff should 
apply for making the Court of Wards a 
party to the suit. In the meantime, the 
Collector applied to the Court on July 30, 
1929, stating that the estate was under the 
management of the Court of Wards and 
the Collector was in charge of it and that 
the estate had not till then been released 
by the Court of Wards. It was further 
stated that the suit as against the defendant 
was improper and contrary to law and that 
the Court of Wards proposed to set up a 
defence in the case on behalf of the de- 
fendant, but could not do so unless .the 
Court of Wards was made a party. The 
Collector accordingly prayed that he be 
made a party to thesuit as Manager of 
the Court of Wards and might be allowed 
an opportunity to setup a defence. On 
this application the plaintiff filed another 
application onthe same date stating that 


he hadno objection to the application made 
by the Collector, the Manager of the Couri of 
Wards, for being made a party to the case 
and that in case the application was allowed, 
permission might be given to the plaintiff for 
making an amendment in the plaint. The 
Court ordered that the petitioner should file an 
application for the amendment of the plaint 
which he wanted to make and the order 
would be passed thereon then, but dis- 
missed the application for making the 
Court of Wards a party to the suit. It 
was on this that the plaint was amended 
and the Collector was added as a party 
and paras. 3 and 4 were re-drafted. The 
history of the proceedings from this date 
onwards has already been given in our 
previous order, 


We may, however, mention two lettere. 
On August 23, 1929, the Collector wrote 
to the Commissioner that the order re- 
ceived for the release of the estate had 
been communicated to the ward and June 
10, 1929, had been fixed for the purpose, 
but the lady got suddenly ill and left 
for her village and in the meantime the 
creditors filed suits and got the money 
which was standing to the credit of the 
estate attached. He stated that the claims 
of these creditors had not been admitted 
by the Collector and they had made a 
mistake of not joining the Court of Wards 
as a party to the suit and not giving the 
necessary notice and that therefore the 
Collecter was advised by the Government 
Pleader that the suits having been filed on 
the last day of limitation, if defended, 
would be dismissed. He informed the Con- 
missioner that as the cases were pending 
and objection had been raised on behalf 
of the Court of Wards, the estate stond 
to lose a big sum of money by its release 
at that moment. He accordingly suggested 
that it might not be released till the cases 
were decided. The Board of Revenue, as 
the Court of Wards, accepted the recom- 
mendation of the Collector and on October 
1, 1929, sent a communication to Govern- 
ment stating the facts already mentioned 
by the Collecter and expressing their 
opinion that it would he unfair to the lady 
to release the estate until the cases were 
decided. The Board made the request 
that Government would be pleased to cancel 
their previous order to sanction for ‘the 
present, The Government accepted this 
recommendation and ultimately cancelled 
the previous sanction. This completes the 
whole history as far as can be gathered 
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from the correspondence that is now be- 
fore us, 

The state of affairs disclosed by these 
proceedings clearly shows that the ward, 
on the one hand, and the creditors on the 
other, were manoeuvring for position. In 
the early stage the Collector does not 
appear to have made up his mind that 
the release should not take place in order 
to defeat ihe creditors’ claims, but later 
on he appears to have acceded to the 
suggestion made on behalf of the ward 
that the release should not take place. 

The creditors apparently came to know 
that June 10, 1929, had been fixed by 
the Collector for the release of the estate. 
They also apparently came to know that a 
large sum of money was lying in the 
Government Treasury to the credit of the 
estate which would be paid over to the 
ward as soon as the estate was released. 
They believed that if they filed their 
suit on June 10, 1929, the very date on 
which the estate was to be released, and got 
the money attached, they would be 
abie to recover their amount quickly. 
They acted on that information and 
proceeded on the belief that the estate 
would -be actually.released on June 10, 
1929, This accounts for the institution of 
their suit on that date and the omission 
to implead the Collector inthe suit. As 
a matter of fact, June 10, 1929, was not 
the last day of the limitation at all. The 
three years on the first promissory note 
would have expired on June 26, and the 
three years on the second and third promis- 
sory noteson July 26. The necessity for 
ths hurry in the tiling of the suit was 
due to the proposed attachment of the 
money in the handsof the Courtof Wards 
which was in contemplation. We know 
it as a fact that immediately on the 
institution of the suit an application for 
the attachment of the money was made and 
an attachment order issued in the evening 
of June 10. 

On the other hand, the advisors of the 
ward seem to have concluded that if by 
some means or other the release of the 
estate were postponed, the creditors would 
be placed ina fix and their omission to 
implead the Collector might ultimately 
_prove fatal. The ward apparently left the 
pluce and possibly evaded appearance 
before the Collector and produced a medical 
certificateto show that she was ill. Itis 
in:possible for us to say definitely whether 
this wastrue or whether it was a mere 
dodge to serve as an excuse for non-ap- 
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pearance. But the fact remains that she 
did not appear to take over charge of the 
estate and the Jollector accommodated 
her and postponed the date fixed-for the 
release from time to time. On July 23, 
1929, the creditors were informed by the 
application made by the ward that the 
estate had not in fact been released. If 
they had acted promptly they still: hada 
winning card in their hands as by serving 
notice on the Collector immediately they 
would have gained two months’ extra 
time. E 

Two important questions arise in con- 
sequence. The first is whether the estate 
was in fact released on June 10, 1929. 
If the estate was released then, there is 
absolutely no difficulty in the suit and the 
plaintifs’ claim must succeed. On’ the 
other hand if the estate was notin the 
eye of the law released on June 10, 1929, 
then the Collector was a necessary party 
to the suit and without previous notice 
the suit would not be maintainable against 
him. A subsidiary question will arise 
whether an application made on a previous 
occasion was tantamount . to notice and 
fulfilled the requirements ofs. 54, Court 
of Wards Act. If the previous application 
was not a sufficient notice then the suit 
must te dismissed on the ground of want 
of due notice. If, on the other hand, the 
previous notice was sufficient then there 
could be no difficulty as regards limita- 
tion because the two months’ extra time 
allowed tothe plaintiffs would be excluded 
and the suit would be within time. So 
the second question is, whether the previous 
applications made by the Collector 
amounted to valid notices. 

We may also mention that the learned 
Counsel for the plaintiffs has pointed out 
that there are certain acknowledgments on 
the record which, according to him, would 
save limitation. It is wholly unnecessary. to 
gointothis question at this stage because 
if due notice had been given then limita- 
tion is obviously saved. If no notice had 
been given then the suit must be dismissed. 
The question whether there had been an 
acknowledgment which would save limita- 
tion wonld only arise when a fresh suit 
is instituted. We may also point out that 
there is no statement in the plaint indicat- 
ing that on account of any -acknowledg- 
ment of the date made by the defendant 
limitation had been saved as required by 
O. VII, r, 6, Civil Procedure Code, Asin- 
dicated in our previong order everything 
up to June 6, 1929; pointed to theestate 
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-being released on June 10, while everything 
from July 23,” onwards showed that the 
estate had not been relessed. The ques- 
tion is whether it was in fact released on 
June 10, 

When a Court of Wards takes over thé 
superintendence of an estate its manage- 
ment and right to possession vest in it 
for the time being. When the estate is 
released the management passes on tothe 
ex-ward. The responsibility of the Court 
of Wards has to cease on the date of the 
release, Upto the time of the release the 
Court of Wards continues to be liable 
for all claims. The question is what is 
the point of time at which the release of 
an estate.can legally take place. Un- 
fortunately the Court of Wards Act is not 
quite clear. But one must presume that 
unless release legally takes effect on the 
date of the original sanction by the Court 
of Wards, the release can take place only 
when’ some act is done by the Oollector 
as representative of the Court of Wards. 
We have already given reasons in our pre- 
vious order why the sanction of the Court 
of Wards .would not automatically 
bring about the release of an estate. In 
this particular case we have also 
pointed out that the form of the 
sanction indicated that the Collector was 
to comply with the rules laid down for 
the release of an estate by the Court of 
Wards and was to fig “the actual date 
of release" and report the same for publica- 
tionin the U. P. Gazette. On an exa- 
mination of.the rules in the Manual which 
calls upon the Collector to do certain 
things it is quite clear that the release 
can only take place on the date which is 
fixed by the Collector and -announced pre- 
viously and on which date he complies 
with the requirements of the various rules 
which. we shall mention presently. It is, 
therefore, our conclusion that the estate 
could not possibly have been released before 
June 10, 1929, which was the first date 
fixed by the Collector for the release. 

But they did not do this and took up (he 
position that the estate had in fact been 
released, Again, when the Collector applied 
on July 30, 1929, the creditors did not 
accept the position that the esiate ha | not 
in fact been released. . 

Chapter VI, Court uf Wards Act, contains 
the provisions relating to the release of an 
estate: Under s. 44 the power vests. in 
the Court of Wards to release an estate 
at anytime. Section 45 gives it power to re- 
tain. superintendence in the case of the death 


of the ward and certain other cases. 
Under s. 46 superintendence can be retained 
when there are several proprietors. Under 
s. 41 the Court of Wards can bind a 
guardian of a minor ward at the time of 
the release whose appointment is to take 
effect from the date of the release and the 
appointment has to be notified to the 
District Judge. Section 48 refers to the 
disposal of the estate after the death of 
the ward and s. 49 deals with the powers 
to be exercised in respect of the property the 
superintendence of which is retained Then 
sB. 50 provides that when the Court of Wards 
releases the property of any proprietor 
from superintendence, it shall deliver to 
the proprietor all documenta of title and 
all papers and accounts other than Govern- 
ment records relating to such property. 
Under s. 51 when the Court of Wards 
releases the estate the fact of such release 
is to be notified inthe Gazette. Section 52 
provides that the period during which the 
estate had been under superintendence is 
to be excluded from the period of limita- 
tion as regards the suits of claimants who 
sue after the release whose liabilities have 
not been discharged. 


One thing is quite clear and that is 
that none of the things required to be done 
at the time of the release of the estate 
were done in this case: (1). Documents 
of title, papers and accounts were not 
delivered to the Court of Wards. (2) No 
report was made tothe Court of Wards of the 
date of the actual release as required hy r. 
342 (3). The Court of Wards never notified 
the fact of the release in the Government 
Gazette. (4) The preparation of the list 
and the destruction of some papers as 
required hy r, 341 were not done, (5) 
There was no doubt a previous announce- 
ment that the estate would be released on 
June 10, but the fact of the release 
of the estate was not proclaimed to the 
tenantry and there is no proof that the 
date of the release was recorded by the 
patwari in the khewats as required by 
r. 34). (6) The records were not made 
over to the proprietor as required Dy 
r. 342. (7) The accounts were not closed nor 
were the closing accounts of the estate 
submitted as required by r. 345 (8). In the 
Court of Wards Manual there are two 
forms Nos. 87 and 88; form No. 87 has to 
be maintained in triplicate one of which 
is retained in the District office, one in 
the Division office and one in the office 
of the Court of Wards. This form has to 
be filled up showing the number and date 








796 


of the order as well as the date of actual 
release and the names of persons in whose 
favour the estate is released. No such 
form was filed up and none was sent” to 
the Court of Wards. (9) Form No, 88 pre- 
scribes the form of the release bond which 
is to be executed by the Court of Wards 
in which it has to be said that the ward 
has been placed in possession of the estate 
with effect from a date mentioned therein 
and that he has received the balance in 
cash. No such release bond was, however, 
executed by the ward. (10) It is also clear 
that the amount standing to the credit 
of the estate was never paid over to the 
ward, (11) Lastly, there is the fact that 
the Government did not consider that the 
estate had been released and that its 
superintendence should be taken over 
afresh, but merely cancelled the previous 
sanction, 

In view of all these circumstances we 
- cannot, but hold that, although it had 
been intended that the estate should be 
released on June 10, the date was 
postponed from time to time and that 


in point of fact it was never actually 
released. That explains why the re- 
lease was never notified in the Gov- 


ernment Gazette. We must accordingly 
record a finding in favour of the Collector 
that the estate had not, in fact, been re- 
leased at all and we must overrule the 
finding to che contrary arrived at by the 
learned Subordinate Judge on this point. 
The second question is whether any 
sufficient notice, as required by s. 54, 
Court of Wards Act, had been served on 
the Collector. Under s. 54 nosit relating 
to the person or property of any ward can 
be instituted until the expiration of two 
months after notice in writing has been 
delivered to, or left at, the office of the 
Collector or other person in charge of the 
property stating the name and place of 
abode of the inlending plaintiff and the 
cause of action and the relief which he 
claims; and the plaint shall contain a 
statement that such notice has been so 
delivered or left. There were no state- 
menis in the plaints in these three suits 
that at any stage notice had been deli- 
vered to the Collector or left at his office. 
The omission is explained on behalf of 
the plaintiff on the ground that the suit 
in its nature was filed on the assumption 
` that the estate had been released and 
accordingly there was no occasion for 
mentioning that a notice had been given 
to the Collector, It might, however, be 
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mentioned that when the plaint was am- 
ended after the Collector was made a 
party, no addition was made to the effect. 
that even if the estate had not, in fact, 
been released, due notice had been given 
to the Collector previously. So s. 54 has 
not been strictly complied with. f 

The learned Advocate for the plaintiff, 
however, relies on certain applications 
made by the three creditors on previous 
occasions and contends that those applica- 
tions fulfil the requirements of s. 54, 
Conrt of Wards Act. Taking up thė 
suits in their serial order, we find that in 
suit No. 47 of 1929 there,was an applica- 
tion made on January 10, 1928, ix the Court 
of M. Abdul Wahid Khan Khalil, Assistant 
Collector, First Class, of Bulandshahr. 
This gentleman has been examined and 
it is clear from his evidence that the 
Collector had deputed him to make in- 
quiries into ihe claims of creditors and 
to ascertain the debts due from the 
estate. The plaintiff in suit No. 47 filed 
an application in the Court of M. Abdul 
Wahid Khah Khalil who was making such 
an inquiry. The application is on ‘p. 52 
and is styled as “an application for the 
ascertainment of the debt due by 
Musammat Fatima Begam.” It refers to 
the fact that a notice had been published 
in the Government Gazette and June 10, 
1928, had been fixed “for the ascertain- 
ment of the debt under 8,17, Court of 
Wards Act," and that through some 
mistake or inadvertence the petitioner had 
got no information of it till that date 
which had been fixed for the ascertainment 
of other debts. The petitioner accordingly 
filed ‘fan application for the ascertain- 
ment of the cebt due to him by Musammat 
Fatima Begam. The application then 
stated the principal amount and interest 
due on the promissory note of June 26, 
1926, and stated that it was payable to 
him, and that after the ascertainment of 
the amount the amount due to the peti- 
tioner might be caused to be re-paid. 

He added: ‘In case of non-payment, 
remedy will have to be sought against 
the executants of ths document in Court.” 
It is obvious that this application did not ` 
even purport to be a notice under s, 54, 
Court of Wards Act. Tt was professedly 
an application filed in response to the 
notice issued under a. 17, Court of Wards 
Act, and for the express purpose - of 
getting the debt ascertained and it was 
styled ‘‘an application for the ascertain- 
ment of debt.” On the face of it, it w as 
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an application filed in the Court of the 
Assistent Collector, who was making in- 
guiries into the matter and was not a 
notice delivered to or at the officeof the 
Collecter. Jt no doubt gave the date of 
the promissory hote and the principal and 
interest dus upon it, but asked that the 
amount due be paid to the petitioner 
after it had been ascertained. No doubt 
a clause was added that in case of non- 
p: yment remedy would have to be sought 
against the executants of the document 
in Court, but it did not in express terms 
purport to be a notice of the suit pro- 
posed to be filed. The Collector could 
certainly: not bave understood it to be a 
notice. ` 

Now, s. 17, Court of Wards Act, requires 
that onthe publication ofthe notification 
of the superintendence of the Court of 
Warcs claimants should give notice of 
their claim. Section 18 requires that the 
effect of the failure to notify the claim is 
to extingrish ib, If no notico is given, 
then the: claim must be deemed for all 
pnrposes and on all occasions whether during 
the continuance of the superintendence of 
the Court of Wards or afterwards to have 
been duly’ discharged. Notice is, therefore, 
necessary if a creditor wishes to keep his 
debt alive. The omission to give notice 
in response to notification under s. 17 has 
the effect of extinguishing the claim alto- 
gether. Whereas the cmission to give 
notice is required ‘by s. 54 of the Act does 
not amount to an eXtinction of the claim 
itself but merely 'makes the suit not main- 
tainable with the result that the svit would 
have to be dismissed for want of due notice 
and the creditor would be entitled to serve 
a notice cnthe Oollector and then file a 
fresh suit. Thus, there is a marked dis- 
tinction between a notice served under 
8.17 ofthe Act anda notice given under 
s. 54 of that Act. The object and the pur- 
poses of the two notices are quite different 
and the legal consequences of the omission 
to give the notices are equally distinct. 

It seems tous that the Court of Wards 
Act contemplates two separate and inde- 
pendent notices. One under s. 17 in order 
to keep alive the claim and to prevent it 
from being deemed to be discharged and 
the cther under s. 54 so as to make the 
suit maintainable. This view was clearly 
expressed by Stuart, C. J. and Raza, J. in 
Maqsud Ali v. Deputy Commissioner of Bara 
Banki (1). The learned Judges pointed 


(1) 114 Ind, Cae. 510; AIR 1928 Oudh 495:50 W 
N ¥27;12 RD 832. 
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out that the provisions of 8. 54 are manda- 
tory. In the case before them also a 
previous document had not been put for- 
ward in the plaint as a notice of the nature 
contemplated by s.54. The reference was 
only to s. 17. They accordingly observ- 
ed— 

“But apart from that we are ofopinion that under 
the Court of Wards Act (Act IV of 1923) two notices 
are necessary before a suit of this nature can be 
instituted. Jn accordance with the provisions of s. 17 
the creditor has to present his claim. The Court 
of Wards may accept the claim. Then there will be 
no need fora suit. If the Court of Wards does not 
accept the claim, the creditor has then to proceed in 
a suit under the provisions of s. 20 and if the 
creditor does proceed to a suit he has then to issue 
the notice required under s,54and the suit cannot 
be instituted until two months have expired from 
the date of the delivery of the second notice. The 
object of granting thetwo months to the Oourt 
of Wards is apparently to give two months’ time for 
the preparation of the defence.” 


In the case of Baroda Kant Sen v. Court 
of Wards (2) decided bya Full Bench of 
this Court of which one of us was a member 
but in which the point for consideration 
was slightly different it was pointed out 
that there was some defect in the drafting 
of the Act and that there was no express 
provision for the exclusion of time when 
there was considerable delay inthe Court 
of Wards making upits mind whether a 
claim should be admitted or not. The 
Bench expressed the view that the creditor 
was not precluded from suing while the 
Court of Wards was still considering the 
matter. The Bench then pointed out 
that— 

“The notification of a claim under s.17, Court 
of Wards Act, is merely an information to the 
Collector of the particulars of the claim. It is not 


necessarily a notice ofa civilsuit onthe basis of 
that claim,” 


They concluded that, however, unfortu- 
nate it may be for the claimants, they 
could not in the absence of any enactment 
require that the period of limitation should 
be suspended, and during the period of 
inquiry, it should be held that the running 
of limitation had been stopped. 

We think that the object of serving 
notice unders. 5-4 is to inform the Collector 
of the proposed suit and give him time to 
prepare his defence and to make an offer 
if so advised. When an application is 
filed under s.17 ofthe Act professing to 
be one for the ascertainment of the debt and 
in response to the notification under s. 17 
the Collector cannot possibly imagine 
that this is a notice of the suit itself. 
Indeed, if the provisions of the Act are 


(2) 133 Ind, Cas. 537; A I R 1931 AN 752; Tnd. Rul. 
(1931) All. 697; (1931) A L J 949. 
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examined, it would appear that after the 
notification and notice under s. 17 the 
Collector has plenty of time to consider 
whetherhe should admit a claim or not 
andevenif he admits it whether he should 
not reduce the amount of interest. If the 
Collector does not admit the principal claim 
or reduces it then the claimant can, as of 
right, sue him. Bunt the claimant has to 
submit to a reduction of interest ordered 
by the Collector. Whereas when notice is 
served onhim of the proposed suit the 
Collector has no option but to offer the 
amount claimed if due or else dispute 
it in a Civil Court. Section 17 is in Chap. IV 
which is headed as “Ascertainment of 
Debts.” Section 54 isin Chap. VII of the 
Act, which is headed as “Suits.” Section 
54 requires that notice should be of the 
civil suit ‘as indicated by the marginal note’ 
and that it should state the name and place 
of abode of the intending plaintiff the 
cause of action and the relief which he 
claims and that the plaint shall contain a 
statement that such notice had been ro 


delivered or left. The exact cause of 
action must be stated and the actual 
relief claimed must also be stated. 


Whereas these particulars are not essential 
inthe notice of claim for the ascertain- 
ment of debts in s. 17. Indeed, there is 
no occasion for a statement of the relief as 
at that stage a suit may not be contemplated 
“ab all. 

The learned Counsel for the respondents 
has strongly urged before us that the 
application of January 10, 1928, fulfils all 
the requirements of 8. 54 because the date 
of the promissory note and the amount 
due thereon were mentioned; but the 
petitioner had asked the Assistant Collector 
to ascertain the amount and claimed that 
the amount so found due should be paid 
to him. We do not take the last sentence 
in the application as amounting to a 
notice.of the suit, but a mere statement 
that if the amount is not paid, the remedy 
“would have to be sought in a Court of Law. 
We are unable to hold that the Collector 
could have had the least idea that this 
was a notice served on him unders. 5t 
and that he should make preparations for 
defending the claim. We donot mean to 
lay down that ib is not possible fora 
claimant to combine both the notices under 
s. 17 and under s. 54, when limitation is 
about to expire, in one single document, 
‘put the document must profess to be 
such a compound notice and must inform 
the Collector that notice of the civil suit 
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is being served upon him so that he may 
he ready with his ‘defence. ' We have 
already pointed out that the creditors 
themselves did not suggest in the plaint 
that this previous application was meant 
to be also a notice under s. 54, Court of 


Wards Act. 
It is further argued on behalf of the 
plaintiff that the notice contemplated 


under s. 54 is confined to a very limited 
class of cases which are against the person 
and property of the ward and does not 
govern other cases against the ward. We, 
however, think that s. 54 is intended to be 
of acomprehensive nature and requires a 
notice inthe case of suits brought against 
the Collector relating to the person and 
property of the ward and that it is equally 
comprehensive enough to include asuit on 
a promissory néte brought. against: the 
ward which would result ultimately in: a 
money decree being passed against him 
which can be executed only-either by his 
arrest or by the attachment of his pro- 
perty. maba ra 

In suit No. 48 of 1929, wehave an applica- 
tion of January 10, 1928,of a similar form 
with slight variations in phraseology. It 
professes to be an application for the 
verificafion of debts due by. Musammat 
Fatima Begam: it was filed in the Court 
ofthe Assistant Collector and did not 
purport to be a notice under s. 54 delivered 
to or at the office of the Collector. For the 
reasons given above we hold that, this 
application also did not amount toa notice 
unders. 54, Court of Wards Act. The 
application in the last suit No. 60 of 1929, 
is of February 6, 1928, and is slightly 
differently worded. Butit also professes 
to be an application for the. verification 
of the debt due by Musammat Fatima 
Begam and was given on account of the 
notification of superintendence of the Court 
of Wards and for the . purpose of getting 
the debt verified. The petitioner alleged 
that he was putting up that application “for 
verification of debt.” There. was no refer- 
ence tos. 54 andit did not profess to be 
a notice under that section. But. it was 
an application which is said by the plaint- 
iff to have been delivered to the Collector 
personally although there is no endorsé- 
ment on it by the Collector. It has the last 
feature which distinguishes ib froni the 
other two. But’ for the reasons already 
given we are of opinion that even this ap- 
plication did not purport to be nor did 
it amount to a notice of the suit under 
8.54 of the Act. - Nor could the Collector 
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have understood thatsuchan application 
was meant to be a notice of the suit served 
upon him, 

We are, therefore, compelled to hold that 
notices required by s. 54 of the Act, were 
not ceived. on the Collector at all and that 
the previous applications filed in the Court 
of the A’ssistant Collector for the ascertain- 
ment of the debt did not only amount to 
valid notice unders.54s0 as to remove 
the defect In acase arising under s. KO, 
Civil Procedure Gode, which has provisions 
somewhat similar to s. 54, Court of Wards 
Act, thei Lordships of the Privy Council in 
the case of Bhagchand Dagdusa v. Secretary 
of State (3) laid down thatthe provisions of 
8.80 were mandatory and were comprehen- 
sive in their nature so as to apply to all 
suits end that it was no ground for dis- 
pensing with the two months;:‘notice requir- 
ed bv the section merely because serious 
and irreparable damage might be occasion- 
ed to the plaintiff if not prevented. This 
care was strongly relied upon by the Oudh 
Bench in the case quoted above. On pp. 654 
and 655*, their Lordships observed : 

“The Act, albeit a Procedure Ccde, must be read in 
accordance With the natural meaning of its words. 
Section 8°,' is express, explicit and mandatory, and 
it admits of. no implications or exceptions and that 
it imposses a statutory and unqualified obligation 
upon the Court and that a suit brought without 
such previous notice was unsustainable in limine, 
and that the plaintiffs commenced their suit before 
the law allowed them to sue andcan get no relief 
either by declaration or otherwise and that whatever 
may be their rights, the suit must fail, as by adopt- 
ing such a course, they have brought this result on 
hemselves”. 

These observations apply equally to s. 54, 
Court of Wards Act. We must accordingly 
hold that. owing to the failure to comply 
with the mandatory provisions of s. 51, which 
in terms are similar to gs. 80, Civil Pro- 
‘cedure Oode, the present suits filed by the 
plaintiffs must - fail. No doubt they were 
ill-advised in filling the suit in a hurry on 
July 10, in the expectation that they would 
be able to attach the money belonging 
to the ward as soon as the estate was 
released and they were further ill-advised 
in not serving a notice on the Collector 
and getting time extended when they 
were informed that it was asserted that 
the estate had notin fact been released. 
By persisting in their case that the estate 
had, in the eye of the law, been released, 
they might have made their position 
difficult for themselves, but the manda- 

(3) 104 Ind. Cus. 257; AI R1927P 6 176; 54 I A 338; 
51 B 225; 25 A L J 641. 
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tory provisions of s. 54, have to be followed 
and given effect to, and we cannot, but 
hold: that the suits asthey stand at present 
must be dismissed. It is wholly unneces- 
sary to consider whether limitation has 
expired or not, and whether time would not 
be extended to the plaintiffs on account of 
some acknowledgment made by the Collee- 
tor. We express no opinion as to whether 
it is necessary that that acknowledgment 
should have been confirmed by the Court 
of Wards or whether the Court of Wards 
did, as a matter of fact, confirm those 
acknowledgments. These questions can 
only arise when fresh suits are instituted. 

The last point urged on behalf of the 
plaintiffs-respondents is that it is not 
open to the Collector to take the plea 
under s. 54, Court of Wards Act, because 
it was at his own instance that he was 
impleaded in the suit. It is urged that 
the right to get notice must be deemed 
to have been waived when the Collector 
voluntarily came before the Court. We 
have already pointed out the circumstances 
under which the Collector was made a 
party. The ward first took the plea that 
the Collector was a necessary party because 
the estate had not been released. The 
Court ordered that the plaintiff should 
implead the Collector and amend the 
plaint; in the meantime the Collector 
applied for being made a party in order 
to enable him to put upadefence. The 
plaintiff stated that he had no objection 
to the Collector being impleaded. The 
Court, however, dismissed the application 
of the Collector for impleading him, but 
allowed the plaintiff to amend his plaint 
and add afresh paragraph to the plaint. 
It was in these circumstances that the 
Oollector was made a party. We are 
unable to hold that the mere fact that 
the Collector applied to the Court to be 
made a party in order that he might be 
in a position to put up a defence amounted 
to a waiver on his part of his right to 
get notice. His main object in being 
impleaded was to enable him to defend 
the claim and urge the ground inter alia 
that no proper notice had been served 
upon him. We are unable to hold that 
this right was lost because the Collector 
himself asked that he should be im- 
pleaded. 

Lastly, it is contended that s. 54 would 
only apply to a case where the plaintiff 
institutes a suit against the Collector and 
not a case where the Collector is made 
a party subsequently either on his own 
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application .or“by an order of the Court. 


If one wereto take this plea literally the- 
fact is that it was the plaintiff himself who. 


ultimately amended the plaint and made 
the Collector a party to the suit. But even 
if we take it that the Collector was made 
a party at his own instance or by the 
order of the Court (even though the Collec- 
tor’s application was actually dismissed by 
the Court) we must hold that s. 54, 
equally applies. If it be a fact, as we 
have found, that the estate had not in 
fact been released, then the plaintiffs had 
no locus standi to sue the ward at all. 
Their suit could not be proceeded with 
against the ward. The ward had taken 
the plea that the suit was not maintainable 
against her. The only person against 
whom the plaintiffs could have brought a 
suit was the Collector. It was, therefore, 
their own duty not only to implead him, 
but sue him alone, and exclusively. If in 
order to cure the defect which was in the 
suit on account of the provisions of s. 55, 
Court of Wards Act, the Collector was 
impleaded, his right of notice cannot be 
lost. It would not do for the plaintiffs to 
exclude the Collector from the array of 
the defendante and then continue the suit 
because in such an event the suit would 
fail. Unders. 55, “no ward can be sued 
in any Civil Court otherwise than in the 
name of the Collector’. If the plaintiffs 
wish to bring the Collector on the record, 
then they are met with the defect of want 
of notice. 

If the contention urged on behalf of 
the plaintiffs were sound, the result would 
be that a plaintiff would bring a suit 
against a ward ignoring the Collector and 
as soon as the fact is brought to the 
notice of the Court that the estate is under 
the management of the Court of Wards 
and the Collector isa necessary party, 
indeed the only person who can be sued and 
then he is impleaded, they can turn round 
and say that no notice was necessary 
because the suit, as originally instituted, 
was not filed against the Collector. We 
must reject this contention. We accord- 
ingly allow this appeal, and setting aside 
the decree of the Court below, dismiss the 
three suits against the defendant. 

We should, however, like to point out 
that as observed above, it was acase of 
manoeuvring for position. Each party 
trying to overreach the other and take 
advantage of any mistake made by the 
other. The creditors made the mistake of 
filing the suit on June 10, when the estate 


“KRISHNAJI v, HANMARADDI 


“153 10 
had not been released in order to seize 
the money. -The ward tried her best to 
get the release postponed so as to entrap 
the creditors and get their suits dismissed. 
The creditors unfortunately failed to serve 
notice on the Collector which has resulted 
in a fatal defect in their suits, and. we 
are inclined to suspect that the proceed- 
ings taken by the ward were taken design- 
edly and intentionally to defeat the 
claim of the creditors by taking advantage 
of the mistake which had been made by 
them. In these circumstances we would’ 
direct thatthe parties should bear their 
own costs in the Court below. The Col- 
lector will however, get, his costs, of this 
appeal from the plaintiffs who will bear 
their own costs. 


D. Appeal allowed. 


BOMBAY HIGH COURT 
First Civil Appeal No. 24 of 1928 
February 22, 1934 
BEAUMONT, O. J. AND BARLEE, J. 
KRISHNAJI SHIVAJI PAWAR - 
APPELLANT 
versus 
HANMARADDI MALLARADDI MAIDUR 
— RESPONDENT 

Promissory note—Right to sue—Pro-note in 
father’s favour—Father alive and not renounced the - 
world—Son, if can sue—Hindu Law -Renunciation ; 
when amounts to civil death—Shudras,if can enter 
religious order—Civil Procedure Code (Act V of 
1908), O. I, r. 10 (1)—Substitution of right plaintiff 
in place of wrong one—When can be done—Limiia- 
tion Act (IX of 1908), s. 22, _ 

It is the holder-of a promissory note who alone 
is entitled to maintain a suit on the note for the 
recovery of money due thereon. Consequently where 
the son files a suit on a pro note in favour of his 
father who has renounced the world, the son not 
being the holder of the note, cannot maintain the suit. 
Harkishore Banka v. Gura Mia Chowdhury (6), 
relied on, Brojo Lal Saha v. Budh Nath Pyari Lal 
(4), dissented from, 

Under Hindu Law, renunciation in order to amount 


. to civil death must be acomplete and final with- 


drawal fromearthly affairs A man does not become 
civilly dead merely because he leaves his family 
and property. It is necessary that he should enter 
into a religious order, so as to make it certain that 
he will not change his mind and return to his 
family. By usage a shudra may have religious orders 
and may renounce the world by entering into them, 


A right plaintiff under O. I, r. 10, Civil Procedure 
Code, can be substituted inthe place of the wrong 
one only ifhis right to sue was not barred by 
sB. 22, Limitation Act. 

F. C. A. from the decision of the First 
Class, Sub-Judge, Dharwar, in Special 
Civil Suit No. 6 of 1925. 







H. Mr. G. R. Madbhavi for Mr, A. G. Desai, 
a for the Appellant. 

Mr. Nilkant Atmaram, for the Respond- 
ent. 
1 Beaumont, ©. J.—The plaintiff in this 

suit, a minor suing by the Deputy Nazir 
as guardian, sued on a promissory 
J note made in the year 1919 by the de- 
f fendant in favour of the plaintiff's father, 
the suit being in the Court of the First 
n Class Joint Subordinate Judge, Dharwar. 
H The learned Subordinate Judge raised an 
f Issue as to whether the plaintiff was 
H competent to filethe suit, and he answered 





H that issue in the affirmative. The de- 
H fendant appealed, and on appeal, this 
J Court took the view that inasmuch as 
| the promissory note on which the plaintiff 
sued was given to the father, the plaintiff 
į could not sue upon it in his own right 
f and could only sue upon it as manager of 
f the. joint family, or as heir of his father, 
k if it were proved that the father had re- 
f nounced the world. Accordingly, an issue 
| was sent down to the lower Courtto de- 
termine, whether the plaintiff's father had 
renounced the world. With all. respect, 
the issue should have been directed to the 
date on which this suit was commenced 
and the issue should have been whether 
the father had renounced the world atthe 
date of the commencement of the suit. 
The issue was considered by the lower 
Court, which answered it in the nega- 
tive.. 4 . 

. The -facla ‘are to be ascertained mainly 
from the evidence of the plaintiff's mother, 
that is to say, the wife of the father, and 
it appears from her evidence that the 
father killed a son of hisand he was pro- 
seculed for the murder. He was found to 
be insane and was confined in a lunatic 
asylum. He was subsequently released 
from the lunatic asylum, though the date 
of such release is not specified, and then 
for some time he livedin a math, and 
he transferred all his immovable property 
into the name of the plaintiff, his. son. 
The. learned Subordinate Judge came to 
the conclusion thatthe father did at some 
time give up all connection with worldly 
affairs and all right to property to which he 
was entitled, but that subsequently the 
father resiled from that attitude because 








he returned to live with his family and’ 


had two children by his wife. On that 
evidence the learned Judge held that it 
was impossible to say that the father 


had completely and finally renounced the 


world, - 
153-101 & 102 
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It: is. clear that‘ renunciation in order to 
amount to civil death must bea complete 
and final withdrawal from earthly affairs. 
Mr. Nilkant Atmaram for the respondent 
telies on the finding of the Subordinate 
Judge that the father originally gave up 
connection with the world. He says that 
that must have been the position when 
this suit was started in 1924. But the 
learned Subordinate Judge was right in 
having regard to the evidence of subse- 
quent events. At the highest, it may be 
said that if the issue had been decided 
in the year 1924 on the evidence then 
available, the Court might have come to 
the conclusion that the father had com- 
pletely and finally renounced the world. 
But, in view of subsequent eventsit is 
quite clear that any such finding would 
have been wrong, and taking all the facts 
as ascertaiced in 1933, it seems to me that 
the learned Subordinate Judge's finding 
was right that the falher never did com- 
pletely and finally renounce the world. 
` It seems to haye been assumed that the 
doctrine as to renungiation amounting to 
civil death would apply to these parties, 
who are shudras, a fact by no means clear, 
Assuming the finding on the issue to be 
correct, Mr. Nilkant Atmaram urges various 
points of Jaw in support of his contention 
that the plaintiff is entitled to sue on this 
promissory note. The first contention ia 
that if the son is a wrong plaintiff and if 
the right plaintiff is the father, the mis- 
take was a bona fide one within the mean- 
ing of O. I, r. 10, sub-r, (1), and that this 
Court should now allow the proceedings 
to be amended by substituting the father 
for the son as the plaintiff. I think, that 
the mistake probably was a bona fide 
one and that we ought to accede to the 
plaintiff's request were it not for the 
question of limitation. 


The promissory note, as I have said, 


was made in 1919, and the last payment 
under it was in June 1922. So that, it 


is obvious that any fresh claim on the 
promissory note at the present time is’ 
statute barred, and s. 22, Limitation Act, 


provides that, where after the institution 


of a suit, a new plaintiff or defendant is’ 


substituted or added, the suit shall, as 
regards him, be deemed to have been insti- 
tuted when he was so made a party. It 
seems to me, therefore, that if we were to 
allow the amendment, it would be useless 
because the suit would be barred. Mr. Nil- 
kant Atmaram relies on a decision of the 
Oaleutta: High Oourt in Subodint Debi Yy 
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Ganoda Kant (1) in support of the view 
that limitation is not affected by one 
plaintiff being substituted for another. 
That case certainly appears to be an 
authority for the proposition, but the 
attention of the learned Judges does not 
seem to have been drawn to the perfectly 
plain language of s. 22, Limitation Act. 
That case was dissented from by a 
Division Bench of this Court in Fatmabai 
v. Pirbhai (2), and also by the Madras 
High Court in Subbaraya Iyer v. Vaithi- 
natha Iyer (3), and, in my opinion, the 
case cannot be relied upon as laying down 
an accurate proposition of law with 
regard tolimitation. Thedecision of this 
Courtin Ravji v. Mahadev (4), on which 
Mr. Nilkant Atmaram also relies, is 
clearly distinguishable, because in that 
case the original plaintiff was a benamidar 
and the plaint was subsequently amended 
by joining the beneficial owner. Ranade,J., 
based his decision onthe view that the 
suit in the name of the benamidar was 
well founded, a view which has been 
adopted inlater cases. Parsons, J., does 
refer with approval to the case of Subodini 
Debiv. Ganoda Kant (1), but his attention 
was not drawn to the fact that that case had 
been dissented from in the same year by 
this Court. i 
Then the next point taken is that even 
assuming that the father has not so com- 
pletely renounced his interestin the world 
asto be treated as civilly dead, he has, 
on the evidence, renounced all interest in 
his property and madeit all over to his 
son, and therefore, it is said that the son 
can sue on the promissory note, and for that 
purpose Mr. Nilkant Atmaram relies on 
Brojo Lal Saha v. Budh Nath Pyarilal & Co. 
(9). Inthat case a promissory note had 
“been given toa party who was a member 
of a firm and a suit on the promissory 
note was brought in the name of the firm, 
It was held that as the firm had no indepen- 
dent entity apart from the partners the 
suit was really a suit by all the members 
of the firm, and therefore, the plaintiffs 
included the holder of the note, The actual 
decision clearly does not apply to the 
present case which is not a suit by a firm, 
but is one in which thé plaintiff is suing 
in his own name by his guardian. The 
father, whois the holder of the note, is 


(1) 14 O 400, 
(2) 21 B 560, 
(3) 5 Ind. Oas, 931; 33 M 115; 7 M L T 185. 
(4) 22 B 672. 
wat” 105 Ind, Oas. 549; AI R 1928 Cal, 148; 55 O 
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not in any sens à party to the suit. 
But in Brojo Lal Saha v. Budh Nath 
Pyarilal & Co. (5) the learned Judges went 
beyond the actual ground of the decision 
and expressed the view that it was compe- 
tent forthe benefical owner of the pro- 
missory note tosue upon it although he 
was not the holder providedthat he gota 
discharge fromthe holder thereby pro- 
tecting thedefendant. That seemsto me 
a novel proposition, I have never heard 
of a suit upon a promissory note in which 
the plaintiff alleged that he was not the 
holder of the note, but could obtain a | 
discharge from the person who was. The! 
proposition has been dissented from in a? 
later decision of the Calcutta High Court} 
in Harkishore Banka v. Gura Mia Chow- | 
dhury (6) in which the Court held that it, 
is the holder of a promissory note who 
alone is entitled to maintain a suit on the 
note for the recovery of money due | 
thereon. That I venture to think is the 
law, and Iam not prepared to act upon 
the contrary view expressed in the case 
of Brojo Lal Saha v. Budh Nath Pyarilal 
& Co. (5). : 

Then the last point taken is that the p 
suit isnot merely asuit on the promissory 
note but also embraces a claimon the 
loan which gave rise to the promissory 
note. But, in my opinion, the plaint is 
clearly based on the promissory note alone. 
No doubt the plaintiff could have sued 
alternatively on the promissory noteor on 
the loan which gave rise to the pro- 
missory note. But he did notdoso and 
itis too late nowto allow him to amend 
by raising anew cause of action which 
at the present date is clearly barred. I 
amnot sure that evenif the amendment 
was allowed, it would assist the plaintiff 
but it is not necessary to consider that. 
The case isa hard one for the plaintiff 
because the sum due on the promissory 
note is substantial and the suit fails on a 
technicality. But legal forms cannot be 
ignored and the plaintiff should have seen 
that he had become the holder of the note 
before he sued upon it. As he isnot the 
holder, I amsatistied that the suit is not 
maintainable. We allowthe appeal and 
dismiss the plaintiff's suit with costs 
throughout. 

Barlee, J.—I am of the same opinion. An 
issue was remitted to the lower Court 
whether the plaintiff's father had renounc- 


(8) 131 Ind, Cas. 570; A I R1931 Cal. 387; 58 O 
7635 35 OW N 53; 530L J 37; Ind, Rul, (1931) Oal, 
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ed the world and thereby the plaintif was 
entitled to sue on a promissory note in the 
name of his father as his heir. The learn- 
ed Subordinate Judge has recorded a 


finding in the. negative and I have no 


doubt that he is correct. What the plaint- 
iff had to prove asshown in para. 603 of 
Mayne’s Hindu Law and Usage, was that 
his father had entered into an order of 
devotion and abandoned all earthly in- 
terests. A man dces not become civilly 
dead merely because heleaveshis family 
and property. It is necessary that he should 
enter into a religious order so as to make 
it certain that he will not change his mind 
and return to hisfamily. It is not proved 
that the plaintiff's father entered into any 
order. Infactitis not clear that he could 
have done soashe was a Shudra. Mr. 
Nilkant Atmaram has pointed to the last 
line of para. 603 of Mayne, which says 
“Wor does any Shudracome under this dis- 
qualification unless by usage.” I under- 
stand that to ‘mean that by usage a 
Shudra may-have religious orders and may 
renounce the world by entering into them. 
But there is no evidencein this case that 
there was any order open to Shudras or 
that he entered one. For this reason I 
agree with the finding of the lower Court 


and that the appeal must, therefore, 
succeed. 
N. Appeal allowed. 


OUDH CHIEF COURT 
First Civil Appeal No, 26 of 1933 
December 14, 1934 
Kina, U. J. AND NANANUTTY, J. 
Musammat SARWAR ARA BEGAM— 
PLAINTIFF-—-APPELLANT 


VETSUS 
Nawab Bahadur ALI KHAN AND 
OTHERS—DEFENDANTS AND ANOTHER-~— 
PLAINTIFE— RESPONDENTS 

Muhammadan Law-—Marriage~—Muta—Cohabita- 
tion originating after muta marriage— Inference that 
muta continued duringthe whole period of cohabitation 
—Whether arises—Term of original muta, if mate- 
rial, 

If itis once proved that the cohabitation originat- 
ed aftera muta marriage, the proper inference, in 
default of evidence to the contrary, is that the 
muta continued during the whole period of cohabi- 
tation, The term ofthe original muta is immate- 
rial, assuchterm, whatever it was, might have 


| been extended from time to time by agreement, and 


if cohabitation between the parties continued, then 
it should be presumed that the muta continued 
during the whole period of cohabitation. Shohrat 
Singh v. Jafri Bibt a), followed. [p. 805, col 1.] 

F. O., A, against the decree of the 
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Subordinate Judge, Malihabad, Lucknow, 
dated December 23, 1932. 

Messrs. Zahur Ahmad and Habib Ali 
Khan, for the Appellant. 

Messrs. Naziruddin, Abid Husain and 
Mojiz Husain, for the Respondents. 

Judgment.—This isa plaintiff's appeal 
arising out of a suit for possession of a 
one-third share in the property left by 
Nawab Raza Ali Khan deceased. Nawab 
Raza Ali Khan bad three wives. Bahadur 
Ali Khan, defendant No. 1, was his son 
by the first wife. Defendants Nos. 2 to 4 
were his daughters by the second wife. 
Sarwar Ara Begam, plaintiff No. 1], was 
the third wife and she had three children, 
namely, defendant No. 1 Wazir-un-nisa 
alias Shabr Banu and plaintiff No, 2 
Shaukat Jahan and a son named Faiz 
Ali Khan. 

The plaintiff's case was that she was 
married to Nawab Raza Ali Khan in 
the muta form on August 18, 1922, for 
a period of five years. During this period 
her first daughter Wazir-un-nisa was 
born. Hersecond daughter Shaukat Jahan 
plaintiff No. 2 was also born shortly before 
the expiry of the period, namely on 
August 7, 1927. She alleges that three 
days before the period was about to 
expire, namely, on August 15, 1927, 
Nawab Raza Ali Khan entered into a 
second muta marriage with her for a 
period of two years. During this second 
period her son Faiz Ali Khan was born 
on March 3, 1929. 

Nawab Raza Ali Khan died on April 
28, 1929, and Faiz Ali Khan died shortly 
afterwards, namely, on June 12, 1929. 
Plaintiff No. 1 being merely a mutai wife 
does not claim any share as a widow in 
the assets of her deceased husband, but 
she claims a two-ninths share as being 
the sole heir of her son Faiz Ali Khan, 
Plaintiff No. 2 Shaukat Jahan 'claims a 
one-ninth share as daughter of Nawab 
Raza Ali Khan. 

Defendant No. i denied the legitimacy 
of all the children of plaintiff No. 1. 
Although he admitted that a muta mar- 
riage had been performed between his 
father and plaintiff No. 1, he alleged 
that plaintiff No. 1 proves to be unchaste, 
and owing toher misconduct, his father 
divorced or released her in the summer 
of 1926. 

It is common ground between the 
parties that the plaintiff No. 1 was the 
mutat wife of the deceased Nawab and 
that the muta was performed on August 
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18, 1922, for a period of five years. 
There is some question as to whether this 
period should be reckoned according to 
the English calendar or according to the 
Muhammadan calendar but this point is 
not of much importance. The Court below 
found that although defendant No. 9 and 
plaintiff No. 2 were the legitimate children 
of the Nawab, being born during the 
term of the first muta, there was no proof 
that the term.had ever been extended by 
a second muta marriage and therefore the 
Court held that the legitimacy of Faiz Ali 
Khan, who was born on March 3, 1929, had 
not been proved. The learned Subordinate 
Judge decreed the suitof the plaintiff No. 2 
in respect of a1-7th share but dismissed 
the claim of plaintiff No. 1. 

The plaintiff No. 1 comes to this Court in 
appeal and challenges the finding of the 
trial Court-on the question of legitimacy of 
Faiz Ali Khan, 

There is little direct evidence on this 
point. Wehave theoral testimony of the 
plaintiff No. 1 who deposes that shortly 
after the plaintiff No. 2 was born 
the Nawab said that only three days were 
left in the muta period and a Maulvi 
should be sent for. As the Maulvi Saheb 
could not be found, the Nawab Saheb 
himself read the muta. ‘The dower was 
fixed at Rs. 20 and the period fixed was 
two years. There is no evidence to support 
this second muta ceremony directly. There 
were no witnesses to the ceremony, alihough 
the plaintiff No. 1 stated that her sister 
was present and her sister's husband was 
outside the 100m where the ceremony was 
performed. These persons have not been 
summoned to give evidence. The Court 
below has remarked that plaintiff No. 1 is 
obviously a highly interested witness and 
has referred tosome contradictions in her 
evidence and has come tothe conclusion 
that she should not be believed on thispoint. 

The most important evidence in support 
of the alleged second muta ceremony is 
Ex.9. This dccument is alleged to bein 
the handwriting of Bahadur Ali Khan, 
defendant No. 1. It isnot signed by him 
but certain witnesses have deposed that 
it is in his handwriting. This document 
states the date and details of the first muta 
ceremony on August 18, 1922, On the 
margin there isa further note giving the 
dates on which the successive years of the 
term of the first muta expired and a 
sentence referring to the second muta in 
the following words; “The muta was per- 
formed on August 15, 1927, corresponding 
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Safar 1346, on Monday.” The plaintiff's 
case js that the Nawab Saheb got his 
son Bahadur Ali Khan to write down 
this note in his own hand in order that 
he might not subsequently dispute the 
partofthe second muta. Bahadur Ali Khan 
has entirely denied ihe writing of any 
fact of Ex. 9. We have becn taken 
through the evidence on this point and we 
may say at once that in our opinion the 
document cannot be held to be a statement 
written by the defendant No. 1. One 
witness Baqar Ali Khan (P. W. No. 2) who 
deposes that the document is in the hand- 
writing of defendant No. 1, obviously did 
not know his handwriting well and made 
contradictory statements asto whether the 
whole of Ex. 1 was written by defendant 
No, 1. This witness is, moreover, a partizan 
who cannot be relied upon on such a point 
as the identity of hand-writing. The other 
witness Zawwar Husain (P. W. No. 9) who 
has been brought to prove the hand-writing 
ison bad terms with defendant No.1 and 
we cannot place much reliance on his 
testimony. Baqar Ali Khan (P. W. No. 2) 
has admitted that the defendant No. 1 is 
well educated and can write Urdu correctly. 
We find that Ex. 9 contains ceveral 
instances of bad spelling and this furnishes 
clear eviderce that it could not have been 
written by any one who was well educated 
and able to write Urdu correctly. Exhibit 
2 which was written by Bahadur Ali Khan 
does indeed show that he could be guilty 
of grammatical blunders but does not 
contain such gross errors of spelling as we 
find in-Ex.9. ‘he manner in which Ex.9 
was produced also rouses suspicion. 
Plaintiff No. 1 made over allthe important 
documents, which were kept in an iron safe, 
to defendant No.1, just after the death of 
the Nawab Saheb.. She says that the 
defendant No. | asked her for Ex.9 but 
she could not find it then, but afterwards 
she found it in a small box and so she 
retained pcssession of it. This explanation 
of the production of Ex, 9 frcm the custody 
of plaintiff No. 1 is unconvincing. After 
considering the evidence as a whole we 
are of opinion that we cannot place any 
reliance on Ex. 9 for the purpose of prov- 
ing the second muta marriage. 

The learned Advocate for the appellant 
has relied very strongly upon a decision 
of their Lordships of the Privy Council in 
Shohrat Singh v. Jafri Bibi (1). In that 

(1) 24 Ind; Cas.499: 13 A L J 1138; 27M LJ 89" 
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tase a muta marriage had been contracted 
and the question was whether a son who 
was born tothe mutai wife was legitimate 
or not. There was no evidence as to the 
Original term for which the muta marriage 
was contracted, but the parties continued 
cohabitation ever since the time of that 
marriage. The passage relied upon for 
the appellant runs as follows :— 

“There is no evidence as to the original term 
for which the muta marriage was contracted, 
but such term, whatever it -was, may from 
time to time have been extended by agreement 
and in their Lordships’ opinion, if it be once 
proved that the cohabitation originated after a muta 
marriage, the proper inference would, in default 
of evidence to the contrary be that the muta conti- 
nued during the whole period of sohabitation.” 


Now it is admitted in this case that 
‘cohabitation between the Nawab and the 
plaintiff No.1 did originate in a muta 
marriage. It is also proved, and not dis- 
puted, that the plaintiff No. 1 continued 
to live with the Nawab in the same house 
right up to the time of the latter's death 
ani that Faiz Ali was born inthe Nawab's 
house. We are bound to follow the ruling 
of their Lordships and must hold that, in 
default of evidence to the contrary, the 
muta continued during the. whole period 
of cohabitation. 


The learned Advocate for the respond- 
-ents has sought to distinguish thatruling 
on the ground thatin that case the origi- 
nal. term of the muta marriage was not 
known whereas in the present case it is 
common ground that the original muta 
was for a period of five years. We do not 
think that this fact is enough to make 
their Lordships’ dictum inapplicabls to the 
facts of the present case. It appears that 
their Lordships considered the term of 
the original mula to be immaterial, as 
such term, whatever it was, might hive 
been extended from time to time by agree- 
-ment and in their view, if cohabitation 
between the parties continued, then it 
-should be presumed that the muta conti- 
-nued during the whole period of cohabi- 
tation. Applying the principle laid down 
in this observation it must be presumed 
that the term of the muta was extended 
after it expired in the year 1927 because 
plaintiff No. 1 certainly continued to live 
with the Nawab in the same house as 
-his wife after the expiry of that term, 
and her son Faiz Ali Khan was born in 
the Nawab’s house after the expiry of 
that term. It remains to be seen whether 
-there are any facts which rebut the pre- 


SARWAR ABA BEGAM V. ALI KHAN 


805 


sumption of the extension of the term of 
muta, g 
The.respondents rely mainly on the con- 
duct of the plaintiff No. 1 as shown in 
a number of documents relating to ‘the 
substitution of names of the heirs of Raza 
Ali Khan in a suit filed by him and 
pending at the time of his death. We 
refer to Exs. A-J], A-5, A-7, A-9 and A-12, 
It is clear that the plaintif No. 1 signed 
the Ex. A-l, which is an application 
for substitution of thenames ofthe heirs, 
and that she did so as guardian of her 
daughter Wazir-un-nisa. The significant 
point is that she did not claim any right 
of inheritance on behalf of her second 
daughter Shaukat Jahan or on behalf of 
herself as heir of herson Faiz Ali Khan. 
In the compromise Ex. A-12 the heirs of 
the Nawab were given a decree for money 
and the heirs did not include either 
Shaukat Jahan or plaintiff No. 1. It is 
argued that this conduct clearly shows 
that the plaintiff No.1 did not claim any 
share intheassets of the dezeased Nawab 
either for her daughter Shaukat Jahan or 
for herself and that therefore she knew 
that there was no good ground for such 
a claim. Thetrial Court has not placed 
any reliance on these documents as against 
the plaintiff No. Lon the ground that she 


-isa pardanashin and illiterate lady and 
. that the documents were not explained to 


her. She states that she wasentirely under 
the influence of the defendant No. 1 and 
that she signed any document which he 
brought to her without understanding its 


meaning or effect. We see no reason to 
dissent from the view taken by ths trial 
Court on this point, A 


On the other hand we have certain evi- 
dence which does tend to show that the 
plaintiff No. 1 was regarded and treated 
as the mutai wife of the Nawab right.up 
to the time of his death, and that her 
children, including her son Faiz Ali 
Khan, were regarded and treated as the 
legitimate children of the Nawab, 

Tt is clearly proved. that when the 
plaintiff No.1 was about to be delivered 
of her son in the Nawab’s house she was 
attended by a Doctor, Dr. Lahiri, and by 
Turses whose fees were paid by the 
Nawab. She certainly seems to-have been 
regarded by these persons: who attended 
her as the Nawab’s wife. 

We may also refer to a letter Ex. 1 
written by the defendant No. 1 to: his 
father on February 6, 1923, in which hs 
gives his “respects to Apu Saheba” (the 
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name by which the plaintiff No.1 was 
known) and his love to her two daughters. 
If the plaintiff No. 1 was living with the 
Nawab merely as a mistress, and if the 
-term of her muta had pot been extended, 
we should not expect to find defendant 
: No. 1 sending his “respects” to the lady 
: and her children. This shows that he treat- 
.ed her in the year 1928 asif she were his 
. father's wife. It may be noted that ina 
. previous letter written by defendant No. 1 
. (Ex. 2) in the year 1926 he sent his “‘res- 
‘pects to Apu Saheba” in exactly the same 
‘terms. At that time plaintiff No. 1 was 
certainly the mutai wife,as the term of 
the original muta had not expired. So it 
‘appears that defendant No. 1 treated the 
. plaintiff No. 1 exactly in the same manner 
in the year 1928 after the original term 
of muta had expired, and this tends to 
‘show that the term of mula must have 
been extended. We think, it unlikely that 
the Nawab should allow his mutati wife, 
who had just given birlh to a daughter, 
to sink to the position of a mere concu- 
‘bine or mistress. There is nothing in the 
‘evidence to suggest that her status had 
. been lowered in the estimation of the 
Nawab or of the members or friends of the 
family. 

We find from Ex. 14 that when Faiz Ali 
Khan was born an entry was made in the re- 
gister of births of the birth of a son to Raza 

“Ali Khan. Similarly when the boy died 
an entry was made in the death register 
-on June 12,1929, regarding the death ofa 
son of Raza Ali Khan. There is also 
evidence to the effect that the boy was 
buried in the family graveyard. There 
is also evidence that when the plaintiff 
"No. 1 was seriously sick and was expected 
to die, soon after giving birth to Faiz 
Ali Khan, the Nawab had a grave dug 
for her in the family graveyard. We do 
not think that the Nawab would act thus 
if the plaintiff No.1 bad ceased to be his 
- mutati wife and was merely his mistress 
and if Faiz Ali Khan were merely anil- 
‘legitimate son. Mehdi Husain /P. W. 
. No. 1) states that he recorded the Lirth of 
. Nawab Saheb’s third child, namely, Faiz 
Ali Khan, after going to Nawab’s house. 
. He inquired from the Nawab Saheb who 
stated “mere yahan larka hua hai”. This 
shovs that the Nawab Saheb was ready to 
acknowledge the boy as his son. Saiyed 
Muhammad Bagar Ali Khan (P. W. No. 2) 
also deposes that the plaintiff No. 1 was 
the mutat wife of the Nawab and conti- 
nyed to be his mutat wife until his death. 
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We cannot, however, place great re- 
liance upon him as he appears to be a 


-partizan of the plaintiff. The testimony of 


Mr. Usuf Hasain Khan, Barrister, deserves 
more weight. He isa friend of the family hav- 
ing been on the mest intimate term with the 
Nawab Saheb for the last forty-seven years. 
He deposes that the Nawab told him about 
the three children of plaintiff No. 1 
that they were born of his mutai wife. 
No reason has been shown why this wit- 
ness should swear falsely in favour of the 
plaintiff or against the defendant and we 


: think his testimony is of some weight as 


showing that the Nawab Saheb acknow- 
ledged all three children of plaintiff No.1 
as being his children, presumably mean- 
ing his legitimate children, 

We may also notethat although defend- 
ant No.1 denied the legitimacy of all three 
children of plaintiff No. 1, the defendants 
Nos. 2 to 4 adopted a differentattitude. They 
did not deny the legitimacy of the defendant 
No. 5 or plaintiff No. 2, but merely stated 
that they had no knowledge of the second 

of the legitimacy of 
The defendant No. 1’s 


Faiz Ali Khan. 


. denial of the legitimacy of defendant 


No. 5 throws some light upon the length 
to which he is prepared to go to defeat 
the plaintiffs. There can be no doubt 
whatever regarding the legitimacy of 


- Wazir-un-nisa as the Nawab himself made 


a declaration on November 25, 1926, before 
the Commissioner, Mr. Cassels, that Mus- 
ammat Wazir-un-nisa born on January 1, 
1925, is his daughter by his second wife 
Musammat Sarwar Ara. The legitimacy 
of Wazir-un-nisa has not been seriously 
contested even in the Court below and 
has not been contested in appeal. Taking 
the evidence as a whole we find that there 
is nothing to rebut the presumption that 
the muta was extended right up to the 
time of the Nawab’s death. Such evi- 
dence as there is shows that the Nawab 
treated the plaintiff No. 1 as his wife 
right up to the time of his death and 
that he treated Faiz Ali Khan as his 
son, 

In our opinion, therefore, the appellant 
has proved the legitimacy of Faiz Ali 
Khan and we disagree with the learned 


- Subordinate Judge on that point. 


A Cross-Appeal No. 30 of 1933 has been 
filed on behalf of defendant No. 1. In 
this appeal he challenged the legitimacy 
of Shaukat Jahan. We have heard all the 
arguments addressed to us by the learned 
Counsel on this. point but we have no 
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hesitation in agreeing with the view taken 
by the trial Court. If the term of the 
first muta is reckoned according to the 
English calendar then Shaukat Jahan was 
born, in lawful wedlock; if reckoned ac- 
cording to the Muslim calendar, then she 
was certainly conceived in lawful wedlock. 
There is also important documentary 
evidence in favour of plaintiff No. 2. We 
find that the Nawab opened the Post 
Office Savings Bank Accounts, one in the 
name of Shaukat Jahan and another in 
the name of his daughter Wazir-un-nisa 
declaring them both to be his daughters. 
This is a clear acknowledgment that 
Shaukat Jahan was his daughter. It may 
be observed that in the Savings Bank 
Account he treated her exactly on an 
equality with Wazir-un-nisa who is, as we 
have shown, unguestionably his legitimate 
daughter. We think there is no doubt 
whatever regarding the legitimacy of 
Shaukat Jahan and we agree with the 
conclusion and reasoning of the trial Court 
on this point. 

A further point has been raised regard- 
ing the finding of the Court below on 
the issue No. 5. The Nawab got some 
mortgage deeds executed in the name of 
“his daughter Wazir-un-nisa and it is 
alleged by the defendant No.1 that these 
deeds are benami in the name of defend- 
ant No. 5 for the Nawab himself. On 
this point we do not think that the 
defendant-appellant has been able to make 
out any good case. It appears that the 
money which was advanced on the basis 
of these mortgage deeds was given by the 
Nawab to the plaintiff No. l-and was 
saved by her for the purpose of these 
loans. Nothing has been shown to us 
which could make us dissent from the 
finding of the Court below. 

The result is that we allow the appeal 
of the plaintiff No. 1 and decree her suit 
against all the defendants with costs 
throughout against defendant No.1. We 
dismiss the appeal of defendant No. 1 
with costs, but in view of onr finding 
that Faiz Ali Khan was a legitimate son, 
the decree in favour of plaintiff No. 2 
will be modified by substituting a 1-9th 
share instead of a 1-7th share. 

N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 378 of 1932 
April 30, 1934 
JAOK AND KHUNDKAR, JJ. 
DAMODAR SAHA—Puatytirr— 
APPELLANT 


versus 

ASWINI KUMAR SAHA AND ANOTSE8— 
: DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1909), 0. XXIIT, r. 3, 
0. XLIII, r 1\—Order under O, XXIII, r.3—Appeal 
against order recording compromise—Right of appeal, 
if lost when decree is passed—Suit not completely 
adjusted—Compromise, if can be recorded, 

The right of appeal under O, XLII, r, 1, Civil 
Procedure Code, against an order under O. XXII, 
r. 3, isnot lost on the ground that the decree in- 
volved in the order has been passed, although 
it would be more correct to appeal against the decree 
atthe same time. Bengal Coal Co. v,'Apcar Collieries, 
Ltd , (1) dissented from Provabati Debya v, Sarojini 
Devt (2), relied on. 

Wherein an application to record a compromise, a 
fresh condition is sought to be introduced by the 
defendants, they are entitled to have the compromise 
recorded by Court under O. KALIH, r. 3 asthe suit is 
not really completely adjusted when the draft 
compromise is filed, | 4 

©. A. from original order of the Third 
Court Sub-Judge, 24-Parganas, dated 
May 30, 1932. | f 

Messrs. Radha Binode Pal, Anil Chandra 
Roy Chowdhuri and Diptindra Mohan Ghose, 
for the Appellant. e 

Messrs. Hiralal Chakravarti and Shyama 
Das Bhattacharji, for the Respondents. | 

Judgment.—This is an appeal against 
an order of the lower Court directing 
that the plaintiff-appellant’s suit be dis- 
posed of in terms of the draft solenama. 
A preliminary point has been raised that 
there having been no appeal against the 
decree, the appeal against the order of the 
compromise to be recorded is incompetent. 
In support of this the case of Bengal Coal 
Co. v. Apear Collieries, Ltd. (1), has been 
relied on. On the other hand, in the case 
of Provabati Debya v. Sarojini Devi (2), it 
has been held that an appeal lies, their 
Lordships holding that the decision in 
the former case is no longer good law 
in view of the Full Bench decision in 
Taleb Ali v. Abdul Aziz (3), in which it 
has been held that an appeal against a 
preliminary decree lies although there 
final 
decree. It is true that the Full Bench 
case distinctly refers to preliminary decrees 

(1) 87 Ind. Cas. 248; AIR 1926 Oal 412; 22 OWN 
928, 


(2) 142 Ind Cas. 95; A I R 1933 Oal 72; 360 
WN 1015; Ind Rul (1933) Cal. 229. 

(3) 123 Tnd. Cas. 305; A I R 1929 Oal 689; 34 
AWN 66; 593 OL J 586; Ind Rul. (1930) Cal, 
305; 57 O 1013 (FE. B.). 
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and not to interlocutory orders but the 
same principle applies in the case of an 
order under O. XXIII, r. 3, for the decree is 
involved in the order and indeed might 
be made at the same time, the wording 
of the Rule being that 

“the Court shall order such agreement, compro- 


mise or satisfaction tobe recorded and shall pass a 
decreein accordance therewith,” 


When therefore O. XLIII, r. I, expressly 
lays down that an order under O. XXIIT, 
r. 3 is appealable it would be obvi- 
ously absurd to hold that the right of 
appeal is lost because the decree in- 
volved in the order has been passed. No 
doubt it would be -more correct to ap- 
peal against the decree atthe same time 
but in fact jf the order ja set aside the 
decree must go with it. The preliminary 
objection therefore faile, 

On the merits it is clearfrom the order 
sheet that there was no concluded adjust- 
ment of the suit on April 27, 1932, when 
a draft petition of compromise was filed. 
On ihat date the parties applied for 15 
days' time to file the petition of compromise. 
The suit was then adjourned to May 12, 
1932. On that date on a joint petition of 
the parties the case was adjourned to May 
26, 1932, for hearing, the order being that 
the parties must filetheir petition of com- 
promise in the meantime, otherwise they 
must come ready on the date fixed. On 
May 26, 1932, the plaintiff was ready to 
preceed with the suit but defendants put 
in a petition for enforcing the draft so- 
lenama. On the 28th, the plaintiff put in 
an objection and- on the 30th, the Court 
passed the order for recording the compro- 
mise tinder O. XXIII, r. 3 against which 
this appeal has been filed. Inthe defen- 
dants’ petition of May 26, para. 8, the 
ak AAN having offered alternative terms 
state : 

“If the plaintifs do not agree to the aforesaid 
settlement then according to the draft solenama 
these defendants are willing to sell the eaid land 
on stating the same to be inthe benami of their 
mother; but if in consequence thereof the title 
of the said land be bad or if the plaintiff suffers 
any loss. these defendants will not be liable in 
any way.” < 
. It- is thus clear that while applying to 
enforce the alleged adjustment, the defen- 
danis want to introduce a fresh condition. 
Had the parties completely adjusted their 
dispute on April 27, there was no reason 
to apply for an adjournment for 15 days 
10 file the petition of compromise and 
since, in their application to record the 
compromise the defendants seek tointroduce 
a fresh condition, they were -not.in the 
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circumstances entitled to have the compro- 
mise recorded by the Court under O. XXIII, 
r. 3, for it is clear that the suit was not 
really completely adjusted when the draft 
compromise was filed or at any subsequent 
time. The order under O. XXIII, r. 3, 
is accordingly set aside and the suit will 
proceed according to law. The appellant 
will get his “costs of this appeal, hearing- 
fee one gold mohur. 

N. Appeal allowed. - 
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OUDH CHIEF COURT 
Second Civil Appeal No. 86 of 1932 
f November 28, 1934 
SRIVASTAVA AND NANAVUTTY, Jd. 

RAM ADHAR AND CTHERS—P LAINTIFFS— 
APPELLANTS 

versus Í 
SHANKAR BAKHSH SINGH AND OTHERS 

—DEFENDANTS—RESPONDENTS 

Limitation Act (IX of 1908), Sch, T, Arts. 148, 132, 
s. 28-—Mortgage—Suit by representatives of puisne 
morigagee to redeem morigaged property from repre- 
-sentatives of prior mortgagee—Article applicable for 
limitation purposes—S. 28, applicability— Whether 
applies to suit by mortgagee to recover money due 
by sale or foreclosure of mortgaged zroperty— 
Transfer of Property Act (IV of 189), s. 91— 
‘Interest in or charge upon, meaning of—Mortgagee 
unsuccessful in suit for possession and not enforcing 
mortgage by foreclosure —W hether entitled to sue for 


‘redemption. 


A suit by the representatives of the puisné mort- 
gagee to redeem the mortgaged property from the 
hands of the representatives of the prior mortgagee 
is governed by Art. 148 and not Art, 132, Limitation 
Act. Whatever the ulterior purpose of the plaintiff 
may be, sucha suit cannot be treated as one to 
enforce payment of money charged upon immovable 
property. Nidhiram Bandopandhya v. Sarbessur 
Biswas (IN, dissented from. Sayamali Molla v. 
Anisuddin Molla 12‘, Sundar Das v. Beli Ram (3) and 
Priya Laly Bohra Champa Ram (5), relied on. 

The application of s. 28, Limitaton Act, is confined 
to suits for possession. It cannot be applied to a 
suit by a mortgagee for the recovery of the money 
due to him either by sale or foreclosure of the mort- 
gaged property. Even ifthe mortgagee’s remedy for 
recovery of the mortgage money has become barred 
by reason of bis omission to bring a suit for sale or 
foreclosure within the statutory period, his right as 
a mortgagee cannot be extirguished under s. 28 of 
thel imitation Act. Jokhu Bhunja v. Sitla Bakhsh 
Singh (8), relied on, f 

The words “interest in or charge upon” jn 4g, 91, 
Transfer of Property Act, mean a subsisting interest 


-or charge. Where a puisne mortgagee has been un- 


successful in his suit for mortgagee possession and 
has failed to enforce his mortgage by foreclosure 
within the period prescribed by law, he hasno 
subsisting interest in or charge upon the property. 
Although his rightasa mortgagee cannot be said 
to have become extinguished under the terms of 
8. 28 of the Limitation Act, yet he cannot be regarded 
as a person entitled to sue for redemption of the 
prior mortgage within the terms of s, 91, Transfer 
of Property Act. Whereas a mortgagor has an abso- 
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lute right to redeem the mortgage, this right has 
been conceded to other persons, like a puisne mort- 
gagee, for the protection of the rights possessed by 
them. If the puisne mortgages has lost all the 
remedies available to him inrespect of his own’ 
mortgage, he is left with nothing which might need 
protection. : g 

_S. 0, A. against an order of the Addi- 
tional Sub-Judge, Unao, dated January 9, 
1932, upholding that of the Munsif, Safipur, 
dated January 17, 1930. 

Mr. Ali Zaheer, for the Appellants. 

Mr. Raj Kumar Srivastava, for the Res- 

pondents.. 


Judgment.—This is a second appeal 
arising out of a suit for redemption of a 
prior mortgage brought by a puisne mort- 
gegee. On July 17, 1868, four persons exe- 
cuted a mortgage deed with possession in 
-favour of Jawahir Singh and two others, 
the predecessors-in-interest of defendants 
Nos. 1 tc 12. The term fixed in the mort- 
gage was two years. On June 19, 1879, an- 
.other mortgage in respect of the same proper- 
ty was executed in favour of Puran, the pre- 

_decessor-jn-title of the plaintiffs. Under this 
mortgage Puran was authorised to. take 
-possession of the mortgaged property. So 
-he brought a suit for recovery of possession 
‘of the mortgaged property against the 
-representatives of the prior mortgagees and 
his mortgagors alleged that the prior 
mortgage was fictitious and wilhout con- 
sideration. Puran was unsuccessful, and 
. his suit was dismissed in 1882. 
_ The plaintiffs as the legal representatives 
of Puran, instituted the suit which has given 
rise to the present appeal to redeem the 
‘prior mortgage of 1868. The suit was re- 
-sisted on several grounds. The learned 
Munsif of Safipur dismissed it on the ground 
.that the mortgagee rights of Puran had been 
extinguished under s. 28 of the Indian Li- 
mitation Act, and that the suit for redemp- 
tion was barred by Art. 132 of that Act. 
The decision of the trial Court has been 
affirmed on the appeal by the learned 
Additional Subordinate Judge. The 
plaintiffs having lost in both the lower 
Courts have come here in second appeal. 

Article 132 of the Indian Limitation Act, 
relates to suits “to enforce payment of money 
charged upon immovable properly” and 
prescrites twelve years from the date when 
the money sued for becomes due asthe 
period of limitation for such suits. The 
present suit, as stated above, is 
one by the representatives of the puisne 
mortgagee to redeem the mortgaged 
«property from the hands of the representa- 
tives of the prior mortgagee, Sucha suit 


‚property 


according to. the plain wording of the 


e Statute clearly falls within the terms of 


Art, 148 which provides for a suit 

“against a mortgagee to redeem or to recover pos: 
session of immovable property mortgaged.” 

Whatever the ulterior purpose of the 
plaintiffs might be, it is hardly possible to 
treat the suit as one to enforce payment of 
money charged upon immovable property. 
We have, therefore, no hesitation in hold- 
ing that the proper article governing the 
case is Art, 148, and not Art. 132. 

Reliance has been placed by the Courts 
below on the decision of the Caleutta High 
Court in Nidhiram Bandopandhya v. 
Sarbessur Biswas (1). In this case a 
prior mortgagee sued on his mortgage 
without making the second mort- 
gagee a party, and in execution of the 
decree obtained by him, purchased the 
himself. Subsequently, the 
second mortgagee also sued on his mort- 
gage without making the prior 


‘mortgagee a party and purchased the prop- 


erty in execution of his decree. It was held 
that the omission of the prior mortgagee to 
implead the second mortgages in his suit 
did not deprive the latter of his right to 
redeem the prior mortgage but that he 
could do so only within the period of twelve 
years from the due date of his own mort- 
gage as provided in Art. 132 of the Limita- 
tion Act. With very great respect to the 
learned Judges who decided the case, we are 


-unable to accept the soundness of the view 


about the application of Art. 132 to the 
case. We should also point. out that this 
case was considered and explained by a 
Full Bench of the same Court in Sayamali 
Molla v. Anisuddin Molla (2). The Full 
Bench held that whenever a suit for re- 
demption is brought by a person entitled 
toredeem against a mortgagee, Art. 148 of 
the Limitation Act, and no other article 
applies to it. The Lahore High Court in 
Sundar Das v. Beli Ram (8) and the Patna 
High Court in Ramjhari Koer v. Kashi 
Nath Sahai (4), have also differed from the 
view taken in Nidhiram Bandopandhya v. 
Sarbessur Biswas (1). The view adopted 
by us about the application of Art, 148 to 
suits for redemption like the present 
against the prior mortgagee is further 


(1) 5 Ind. Cas. 877; 14 C W N 439, 

(2) 119 Ind. Oas. 135; 57 O 701,33 0 W N 1067:50 
O LJ 152; A I R 1929 Oal. 699; Ind. Rul. (1929) Cal. 
TBE B). 

(3) 142 Iod Cas 805; 1t Lah. 596; Ind. Rul. (1933) 
Lah 299; 34 PL R502; AIR 1933 Lah, 503. 

(4) 94 Ind, Cas. 234; 5 Pat. 513; AI R 1926 Pat, 337 
(1928) Pat, 310;7 P LT 788, l 
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supported by the desision of the Allahabad 
High Court in Priya Lal v. Bohra Champa 
Ram (5). We are, therefore, of opinion, 
that the present. suif was not barred by 
limitation. 

Next as regards the application of s. 28 
of the Indian Limitation Act. It runs as 
follows:— h Eh 

“At the determination of the period hereby limited 
40 any person for instituting a suit for possession of 
any property, his right to such property shall be 
extinguished.” 

It is urged on behalf of the respondents 
that the suit for mortgagee possession 
‘brought by Puran was dismissed as far 
back as 1882, and Puran and his succes- 
sors took no steps to enforce their mortgage 
by means of a decree for foreclosure, which 
“was the remedy allowed to ttem under the 
mortgage of 1879 within the period of 
twelve years prescribed by Jaw. It has 
been argued that all the remedies avail- 
‘able to Puran under his mortgage having 
been lost by efflux of time, his rights as a 
mortgagee must be deemed to be extin- 
guished under s. 28 of the Indian Limitation 
Act. We regret we find ourselves unable 
to apply s. 28 to the case. The application 
of the section according to the plain word- 
ing of itis confined to suits for possession. 
It is difficult to apply it toa suit by a 
“mortgagee for the recovery of the money 
“due to him either by sale or foreclosure of 
the mortgaged property. Even if the 
mortgagees remedy for recovery of the 
mortgage money has become barred by 
yeason of his omission to bring a suit for 
‘gale or foreclosure within the statutory 
period, his right as a mortgagee cannot be 
extinguished under s. 28 of the Indian 
Limitation Act. We are supported in the 
‘view which we are disposed to take ag 
regards the scope of s. 28 by the decision of 
a Bench of the Allahabad High Court in 
‘Jokhu Bhunja v. Sitla Bakhsh Singh (6). 

We are, however of opinion, that the 
decisions of the Courts below should be 
‘upheld on a different ground. Section 91 
of the Transfer of Property Act, specifies 
persons, who, besides the mortgagor, are 
entitled to redeem a mortgage. The case 
of a puisne mortgageé falls within cl. (a), 
‘which is as follows:— 

“ (a) Any person (other than the mortgagee of the 
interest sought to be redeemed) having any interest 
in or charge upon the property.” 

The words “interest in or charge upon” 


(5) 79 Ind. Oas. 498; 45 A £68; A I R21923 All. 
71. : 
: (6) 122 Ind. Oas. 411; 28 A L J 750; Ind. Rul. 


80) All, 235; (1930) A L J 750; A I R 1930 All 
“416 : 
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must obviously mean a subsisting interest 
.or charge. The puisne mortgagee in the 
present case having been unsuccessful in 
his suit for mortgagee possession and having 
failed to enforce his mortgage by foreclo- 
sure within the period prescribed by law, 
had no subsisting interest in or charge 
upon the property. We think, therefore, 
that although his right as a mortgagee 
cannot be said to have become extinguish- 
ed under the terme of s. 28 of the Indian 
Limitation Act, yet he cannot be regarded 
asa person entitled to sue for redemption 
of the prior mortgage within the terms of 
s. 91. In Fisher's Law of Mortgage, Sixth 
Edition, p. 741, para. 1448, the learned 
author observes as follows:— 

“The right of the puisne mortgagee to redeem is 
not, however, like that of the mortgagor or his re- 
presentatives, an absolute right, but is only ancillary 
to his right to work out his remedy against the 
mortgaged estate by foreclosure, which remedy 
being out of the power of the puisne mortgagee in the 
first instance, by reason that the prior incumbrance 
stands in his way, he is allowed to remove it by re- 
demption.” 

It is true that the observations relate to 
the English Law as regards the rights of a 
puisne mortgagee, yet we think that they 
are not uninstructive for us in applying 
the law as embodied in the Indian Statute. 
Whereas a mortgagor hasan absolute right 
to redeem the mortgage this right has been 
conceded to other persons, like a puisne 
mortgagee, for the protectionof the rights 
possessed bythem. Ifthe puisne mortgagee 
has lost all the remedies available to him 
in respect of his own mortgage, he is left 
with nothing which might need protection. 
We must, therefore, hold that the plaintiffs’ 
right to enforce their mortgage having 
long since become barred by time, they 
had no subsisting interest in or charge up- 
oa the mortgaged property within the 
meaning of s. 91 of the Transfer of Proper- 
ty Act, at the time of the institution of the 
present suit. The suit has, therefore, been 
rightly dismissed. . 

The result is that the appeal fails and 
is dismissed with costs. < 

N. Appeal dismissed. 


LAHORE HIGH COURT 

Criminal Appeal No. 384 of 1934 
May 24, 1934 ° 
MONROE AND ABDUL Rasuip, JJ. 
DIAL SINGH AND ANOTHER— 
Convicts —APPELLANTS 
versus 
EMPEROR—RESPONDENT 


Evidence Act (I of 1872), s. 32—Dying declaration 
— Value of. m 
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_ A dying declaration which records the very words 
of the dying man is most value evidence—while 
‘a dying declaration parts of which have been 
supplied to the dying man either by interested 
panen or by Police Officers has no evidentiary 
value, 


Cr. A. from an order of the Additional 
Torie Judge, Lahore, dated February 27, 


N pada Mehtab Singh, S. B., for the Appel- 
ants. 

Mr. D. C. Ralli, for the Respondent. 

Monroe, J.—Dial Singh, Sajjan Singh 
and Bhan Singh have been convicted of 
the murder of Lahora Singh, and each of 
them has been sentenced to death. Lahora 
Singh was murdered on September 9, 1933, 
and the time was almost certainly bet- 
ween 8 and 8-30 r. m. He was then on 
his way on foot from village Patti where 
-he had arrived by train at 7-45 P. m. 
„He had in all 23 injuries of which all 
but three were incised wounds. The three 
-remaining were a contusion on his left 
ihigh and two lathi marks on the lowe 
dorsal and middle lumber region. Death 
was due to heart failure the result of the 
‘Injuries of the incised wounds. There are 
two witnesses, Ram Singh (P. W. No. 14) 
cand Kapur Singh (P. W. No. 15) whose 
-evidence is that they were returning from 
the Railway Station at Patti also with a 
‘bullock cart and it is established by the 
evidence of Sayyad Muhammad Hussain 
Shah (P. W. No, 11) a goods clerk at 
:the railway station that they left the Rail- 
‘way station at 6 P. M. 

Now, the scene of the murder was some 
‘ten furlongs from the Railway station and 
the first criticism that is to be made on 
the evidence of these two eye-witnesses 
is that they have not given any explana- 
tion how such a long time was spent in 
‘traversing this short distance. I do not 
propose to discuss their evidence in detail, 
They both claim to have seen the three 
accused persons actually attacking the 
deceased and they say that one Dial 
, Singh was armed with a kirpan and the 
' others were carrying dangs and they at- 
tribute the same number of blows during 
the period they were there to each of’ the 
_ accused. This part of their evidence is in 
‘clear conflict with the medical testimony, 
The sun set on this evening on Septem- 
ber 9, at 6-47. The moon did not rise till 
9-32 P. m. and the night must, therefore, 
have. been dark. It is not easy to believe 
{hat Ram Singh and Kapur Singh went 
Sifficiently close to the attackers to re- 
cognise them. The evidence, therefore, of 
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itself carries certain intrinsic weakness2s 
and in addition it is not questioned that 
both these witnesses belonged to the 
faction of the deceased and that the 
hostility between them and the accused 
party was extreme. The only other evidence 
inthe case in support of the charge against 
the three accused is the dying declaration 
of Lahora Singh the deceased man, An 


examination of the dying declaration itself 


shows that it is not, the product of Lahora 
Singh’s creation alone. The evidence shows 
that the two eye-witnesses were close to him 
when he made it and the evidence of 
Sheikh Imdad Ali Shah, Assistant Sub- 
Inspector, who took it is not taking it as 
a whole, satisfactory. Usually a dying 
declaration which records the very words 
of the dying man unassisted by interested 
persons is most valuable evidence but the 
value of a dying declaration altogether 
disappears in my opinion when parts of it 
have obviously been supplied to the dying 
man by other persons whether interested 
parties or Police Officers. A ‘touched 
up’ dying declaration has no value. In 
my view, therefore, the evidence for the 
prosecution is not convincing and it would 
be unsafe to act on ib. Holding this view, 
I need not consider the evidence which 
was given for the defence. I need only 
say that it is quite possible that enough 
of it might be found to be true to show 
that thé case for the prosecution could not 
stand. 

Accordingly I would allow these appeals 
and acquit the appellants. 

Abdul Rashid, J.—I agree. 

K. 4 Appeal allowed, 


OUDH CHIEF COURT 
Second Civil Appeal No. 108 of 1933 
September 10, 1934 
Servastava, Ac. CO. J. AND Sutra, J. 
GAURI SHANKAR—DsrFenpant ~- 
APPELLANT 
versus 
MUNNU —PrLAINTIFE ——RESPONDENT 
Transfer of Property Act (IV of 1882), 5. 59 (1) (g) — 
Sale of property free from tncumbrances—Vendee 
paying off mortgage existing on properly at the time 
of sale—Right of vendee for refund of money so paid 
and for damages for the period during which he was 
kept out of possession. . 
Where the terms ofa sale-deed imply that the 
property is being sold free from incumbrance and 
that the vendee will be able to get possession of the 


. property at once, under s. 55, cl. (L; sub-el. (g), Trans- 


vendor is liable to dis- 
existing on the property 
Where, therefore the vendee 
on the property, he ig 


fer of Property Act, the 
charge all incumbrances 
at the time of the sale. 
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entitled toa refund of the money so paid and to 
damages for the period for which he is kept out of 
possession for no fault of his, 


S.C. A. against the decree of the District 
Judge, Gonda, dated January 4, 1933, 
modifying that of the Additional Sub- 
oro elh Judge, Gonda, dated April 26, 
1932. 

Mr. H. Husain, for the Appellant. 

Messrs. N. Banerji and S. C. Banerji, 
for the Respondent. 


Judgment.—The facts of the case which 
has given rise to this appeal are rather 
complicated, and extend to a period of 
over fifteen years, but ib is not necessary 
to state them in detail. It will be enough 
to say that Mata Din, the original owner 
of the shop in suit, mortgaged it to one 
Sarju on February 27, 1916. He sold his 
equity of redemption to Gauri Shankar, 
defendant on March 21, 1926. Gauri 
Shankar made a second mortgage of the 
shop in favour of Munnu, plaintiff-respond- 
ent on November 17,1926. After making 
this mortgage, Gauri Shankar brought a 
suit for redemption of the earlier mort- 
gage in favour of Sarju. He obtained a 
-preliminary decree and deposited the 
-money due to Sarju on July 2, 1928. Five 
days later, on Juy 7, Gauri Shankar 
execufed a sale-deed of the shop in favour 
of Munnu, plaintiff. After executing the 
sale-deed, he withdrew the money which 
had been deposited by him for payment 
‘to Sarju. Munnu tried to get a final 
decree for redemption in the suit which 
had been instituted by Gauri Shankar, and 
in which he had obtained a preliminary 
decree, but was unsuccessful. The final 
order in the proceedings taken by Munnu 
for this purpose was passed by a Bench 
of this Court on May 6, 1930. Ultimately 
Munnu deposited the money due to Sarju 
on his mortgage and obtained possession 
on October 2, 1930. 

The present suit was filed by Munnu 
10 recover the money which he had to pay 
to Sarju, and for damages on account of 
being kept out of possession of the shop 
purchased by him, and also forthe costs 
incurred by him in the litigation against 
Sarju. The trial Court held the plaintiff 
entitled to a decree for the amount paid 
by him to Sarju together with interest 
thereon at 2 per cent, per mensem, and 
also to damages and the expenses of the 
litigation. On appeal, the learned District 
Judge reduced the amount of interest in 
-respect of the money paid to Sarju, and 
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disallowed the claim for damages, as well 
as for the expenses of the litigation. The 
defendant has come to this Court in Second 
Appeal, and the plaintiff has filed cross- 
objections, 

The only question arising in the de- 
fendant’s appeal is as regards his liability 
for payment of the money which Munnu 
had to pay to Sarju in order to redeem 
the mortgage held by the latter and re- 
cover possession of the shop purchased by 
him. The terms of the sale-deed executed 
by Gauri Shankar in favour of Munnu 
show clearly that the shop was not sold 
subject to the incumbrance of Sarju. On 
the contrary, the terms of the sale-deed 
imply that the property was being sold 
freé from incumbrance, and that the 
vendee would be able to get possession 
of the property at once. In. such circum- 
stances, under the provision of s. 55, cl, 
(i), sub-cl. (g) of the Transfer of Property 
Act, the vendor was clearly liable to dis- 
charge’ all incumbrances existing on the 
property at the time of the sale. We 
have, therefore, no hesitation in holding that 
the order of the lower Court decreeing 
the plaintiff's claim in respect of the 
amount which he had to pay to Sarju is 
perfectly correct and not open to ques- 
tion. 

Next, as regards the cross-objections 
they are confined to one item, namely 
damages for the plaintiff being kept out 
of possession from July 7, 1928, the date 
of the sale-deed, to October 2, 1930, when he 
actually obtained possession from Sarju. The 
learned District Judge has disallowed, the 
plaintiff's claim in respect of this item 
on the ground that the plaintiff remained 
out of possession on account of his own 
fault in pursuing a futile litigation right 
up to the Chief Court. This litigation 
started on March 12, 1929, and. ended on 
May 6, 1930. Thus it lasted for about 
fourteen months, The plaintiff was, how- 
ever, kept out of possession for a period 
of twenty-seven months from July 7, 
1928, to October 2, 1930. We are, there- ` 
fore, of opinion that the ground relied 
upon by the learned District Judge is not 
sufficient to deprive the plaintiff of dam- 
ges for the entire period. He is in our 
opinion entitled to damages at least for 
a period of thirteen months during which 
he was kept out of possession for no fault 
of his own. It was agreed between the 
parties that the amount of damages for 
the entire period in suit should be fixed 
at Rs, 240. We .think therefore that the 
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plaintif is entitled to halfof this amount, 
namely Rs. 120. 

The result, therefore, is that we dismiss 
the appeal with costs and allow the cross- 
objections to the extent of Rs. 120. The 
plaintiff will get this sum in addition to 
the amount decreed in his favour by the 
lower Court. We make no order as to the 
costs of the cross-objections. 

N. Appeal dismissed. 


_ LAHORE HIGH COURT 

First Civil Appeal No, 164 of 1930 
May 9, 1934 

Tek CHAND AND AGHA HAIDAR, JJ. 

KORA MAL-GUR DIAL- DeroREE-HOLDERS 
-—APPELLANT 
veTSUSs 
FAZAL ALI—PLAINTIFF AND OTAERS — 

JUDGMENT-DEBTORS AND GTHERS— 
RESPONDENTS 

Registration Act (XVI of 1908), ss. 17, 49—Contest 
between partiesto a deed and third parties— Admis- 
sibility of the unregistered deed compulsorily regis- 
trable under s. 17 of the Act. 

An unregistered document compulsorily registrable 
under s.17 of the Registration Act cannot be received 
in evidencein accordance with the provisions of 
s. 49 ofthe Act and there is no warrant for the 
proposition that these provisions are applicable only 
when the contest is between ibe parties to the 
deeds inter se and not when it is between third 
parties and the executanis. 


F. O. A. from an-order of the Senior 
Subordinate Judge, Lyallpur, dated Octo- 
ber 30, 1929. 

Messrs. Fakir Chand and J. L. Kapur 
for the Appellants. 

Mr. Asad Ullah Khan, for the Respond- 
ents. 

Tek Chand, J—On January 23, 1928, 
firm Kora Mal-Gur Dial, defendant No. 1, 
obtained a money decree against Nawab 
Khan, defendant No. 2, and his son Qaim 
Ali, defendant No. 3. In execution of this 
decree, the decree-holder attached an 
ahata bearing Khasra No. 118 in the 
abadi of Chak No. 137 R. B. District 
Lyallpur, together with the houses standing 
thereon, and a she-buffalo. Vazal Ali, 
plaintiff, who is another son of Nawab 
Khan ‘objected to the attachment, alleging 
that he was the exclusive owner of the 
ahata and the she-buffalo and that they 
were not liable to attachment and sale in 
execution of the decree obtained by 
defendant. No. 1 against defendants 
Nos. 2 and 3. The ¿executing Court dis- 
missed the objection. Thereupon Fazal 
Ali brought a suit under O. XXI, r. 63, 
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of the Civil Procedure Code for a declara- 
tion of title as exclusive owner of the 
ahata and the houses and the 
she-buffalo. In the plaint he admitted 
that the ahata originally belonged to 
Nawab Khan, that in 1916 he had given 
the western portion with kacha houses 
then standing thereon to the plaintiff, 
Fazal Ali and the eastern portion to 
Qaim Ali, and that it had been agreed 
at the time of the partition that Qaim Ali 
would pay a sum of Rs. 4,000 to Fazal Ali in 
order to equalise the value of the pro- 
perties which had been allotted to the 
two sons and, if he failed to doso within 
a fixed time, Fazal Ali would become the 
exclusive owner of this portion of the 
ahata also. The plaintiff alleged that Qaim 
Ali having failed to fulfil the condition, he 
(plaintiff) had become the exclusive owner 
He elso claimed the 
she-buffalo as belonging to him alone, 

The suit was contested by firm Kora 
Mal-Gur Dial, who denied the factum of 
the alleged partition and pleaded that the 
ahata was ihe property of Nawab Khan 
at the date of attachment and could be 
geized in execution oftheir decree. They 
also denied the plaintiff's ownership of the 
she-buffalo. . 

The Senior Subordinate Judge dismissed 
the suit with regard to the she-buffalo 
but granted the plaintiff a decree declaring 
that he was the owner of the western 
part of the ahata together with the building 
standing thereon, that the eastern part of 
the ahata belonging to Qaim Ali was 
subject to a charge of Rs. 4,000 in favour 
of the plaintiff and that it could only be 
sold in execution of the decree subject to 
the plaintiff's lien abovementioned. 

From this decree, firm Kora Mal-Gur 
Dial have appealed to this Court, and 
the first contention raised on their behalf 
by Mr. Fakir Chand is that the alleged 
partition of the ahata by Nawab Khan 
among his two sons Fazal Aliand Qaim 
Ali in 1916 has not been proved. He has 
pointed out that the judgment of the 
Senior Subordinate Judge contains several 
inaccuracies and wroug statements of 
fact, and that the propositions of law 
relating to admissibility of unregistered 
documents, which the learned Judge 
has enunciated and followed, cannot be 
supported. After hearing both Counsel at 
length andexamining the record Iam of 
opinion that this contention is well-founded 
and must succeed. As already stated, it is 
admitted that Nawab Khan had acquired 
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the ahata in question. The onus, there- 
fore, lay heavily cn the plaintiff to prove 
that Nawab Khan had ceased to be the 
owner and that title in the whole or any 
part of the ahata had passed to him 
either in 1916 as alleged in the plaint or 
at any time before 1927, when the decree 
in favour of the applicant against Nawab 
Khan and Qaim Aliwas passed. 

The evidence fas to the alleged partition 
is highly unsatisfactory and the plaintiff 
himself has put forward different and 
mutually inconsistent versions at various 
times, At the trial it appears to have 
been alleged that the partition was effected 
by the two documents, Exs. P-5 and 
P-6 which purport to have been executed 
by Nawab Khan, Fazal Ali and Qaim Ali 
on March 14, 1916. In these documents 
it is recited that Nawab Khan “hereby 
agrees to effect partition of his property 
among his sons” and has allotted one-half 
ofthe ahata to Fazal Ali and the other 
half to Qaim. Both these documents are 
written by Qaim Ali himself and pur- 
port to be witnessed by Malik Ali and 
Fazal Ahmad. It is significant, however, 
that neither Fazal Ahmadnor Malik Ali 
appeared as a witness ab the trial. The 
plaintiff when examined as P. W. No. 11 
stated that three other persons, Abdullah 


Khan, Hayat Muhammad and Ghulam. 


Rasul were present at the time of the al- 
leged partition but none of them was cited 
asa witness at the trial to prove the 
factum of the partition. It wasstated by 
Fazal Ali that some of these persons 
were dead while the others were alive, 
The names of those who were alive were 
not mentioned and it cannot be presumed 
that Malik Ali and Fazal Ahmad were 
dead. Even if it be assumed that they 
had died, it wasthe duty of the plaintiff 
to prove their signatures on the deeds by 
other evidence. No effort, however, was 
made todo so. 

It is also admitted that no mutation in 
accordance with the terms ofthe alleged 
partition was effected in 1916 or at any 
time till 1927. During this long period 
of 1l years the property in dispute con- 
tinued to beshown in the revenue records 
as owned by Nawab Khan. On November 
19, 1927, however, a mutation was entered 
by the patwart in which one-half of the 
ahata was shown as having been transfer- 
red by Nawab Khan to Fazal Ali and 
the other half to Qaim Ali. The transfer 
was stated to have been effected by an 
pral tamlik (settlement) made on November 
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19, 1927. This mutation was duly sanctioned 
by theRevenue Officer on December 22, 1927. 
It is significant that in the course of the 
mutation proceedings no reference was 
made to Exs. P-5 and. P-6, nor was it 
alleged that the property had been parti- 
tioned and allotted to Fazal Ali and Qaim 
Ali respectively in 1916. Indeed in the 
order of the mutating officer it was stated 
that the transfer had been made by virtue 
of a settlement which had been effected 
atthe time when the mutation was entered 
on November 19, 1927. 1t will thus be 
seen that this mutation and the proceed- 
ings which took place at the time abso- 
lutely nagative the theory of a partition 
having been effected in 1916, or at any 
time prior to November 9, 1927. 

It is conceded by Counsel for the respon- 
dents that the learned Senior Subordinate 
Judge was quite wrong in saying that 
mutation had been effected in pursuance 
ofthe agreements Exs. P-5 and P-6. He 
is also wrong in his statement that, ac- 
cording to the entriesin the revenue papers 
the plaintiff had been in possession of 
the western part of the ahata at least since - 
1923. It was only in the Jamabandi of 
1927-28, after mutation had been 
sanctioned in Desember 1927, that the 
plaintiff came to be shown as in possession 
of the western part of the house. In 1923 | 
he along with a number of other tenants 
is shown in the tenancy column. But this ` 
does not in any way prove his possession ' 
as owner and certainly not of one-half of, 
the akata. On the evidence on the record, 
therefore, it must be held that the exe- 
cution of Exs. P-5 and P-6 on March 14, 
1916, has not been proved. 

Even if these documents are held to be 
proved and genuine, they are clearly 
inadmissible in evidence for want of. 
registration. They purport to be deeds of 
partitionfeffected in preesenti and, therefore, 
compulsorily registrable under s. 17 of . 
the Indian Registration Act, and could 
not be received in evidence in accordance 
with the proivsions of s. 49 of the Act. 
The learned Senior Subordinate Judge 
has held that these provisions of the 
Registration Act are inapplicable as the 
contest is not between the executants of 
the deeds inter se but is between them 
and a decree-holder who was not 2 party 
tothe deed. There is no warrant what- 
ever for this extraordinary proposition of 
law, and the learned Counsel for the 
plaintiff-respondent has frankly admitted 
his inability to support it, 
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He, however, has atteinpted to argue that 
partition was not effected when Has, Pro 
and P-6 were executed but has suggested 
that ithad taken place orally five or six 
months before. But neither of these do- 
cuments contain any such recitalof a 
prior compleied partition. A perusal of 
‘their contents shows, on the other hand, 
that the partition took place at the time 


- of the execution and they were intended 


to bethe sole repository of the transaction. 
The case now put forward is inconsistent 


“with that set up at the trial or in the muta- 


tion proceedings in 1927 and there is not 
a tittle of evidence on the record to prove 
an oral partition having been effected 


some time prior tothe execution of Exs,- 


P-5 and P-6. 

Lastly, it was argued that the doctrine 
of part performance applied to the case 
and Exs. P-5 and P-6 though unregistered 
but having been acted upon, are admissible 
to prove the factum of partition.. This 
argument isbased on the contention that 
in 1923 Fazal Ali constructed a pakka 
house on the western portion of the ahata. 
It is argued that he would not have done 
so, had not this portion of the ahata been 
transferred to him in full ownership by 
Nawab Khan at an earlier date. The 
evidence on the record to prove this fact, 
however, is very meagre and it cannot be 
said with any degree of certainty that, 
Fazal Ali alone had defrayed the cost of 
the construction of the house from his 
private funds. The oral evidence of the 
witnesses isofthe vaguest possible kind 
and the only documents, which are above 
suspicion, are Exs. P. W. No. 3-l and 
2 which are counter-foils of receipts for 
the price of the timber purchased by 
Fazal Ali from Hassan Muhammad P. Wi 
No. 3. Buthaving regard to the relation- 
ship of Fazal Ali with Nawab Khan and 
Qim Ali, it cannot be said that Fazal Ali 
had purchasedthe timber for himself or had 
advanced the funds from his own pocket. 
His purchase of the timber in 1993 is 
perfectly consistent with his being joint 
with his father and brother and the ahata 
being owned by Nawab Khan. 

I hold, therefore, that the plaintiff had 
failed to prove the alleged partition or 
his ownership of any portion of the 
ahata prior to 1927. The tamlik evidence 
by the mutation sanctioned in December 
1927, was clearly a fraudulent transaction 
asat that time the appellants had insti- 
tuted the suit against Nawab Khan and 
Qaim Ali, and there ‘is no doubt that it 


RALLOO V. NATHU SAH 


Bid 


was with the intention of defeating and 
delaying their rights that this so-called 
tamlik was made. There is ample evidence 
on the record to prove that Nawab Khan 
and Qaim Ali were heavily in debt at 
that time, and alarge numberof decrees 
were outstanding against them, in execu- 
tion of some of which warrants for their 
arrest had been issued. It is also in 
evidence that within a few months of the 
sanction of the mutation, Nawab Khan and 
Qaim Ali applied for being declared insc:: 
vents. It is quite clear, therefore, that 
the so-called transfer evidenced by the 
mutation of 1927 wasnot a genuine and 
bona fide transaction and it cannot affect 
the rights of the defendant-appellant. 

Tor the foregoing reasons, J hold that 
the plaintiff has failed to prove that he 
was the owner of the ahata in question 
and is not entitled to the declaration 
prayed for. I would accordingly accept 
the appeal, cet aside the judgment and 
decree of the learned Senior Subordinate 
Judge and dismiss the plaintiff's suit 
with costs throughout. 

Agha Haidar, J.—I agree, 

K. Appeal accepted. 
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OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 5 of 1933 
September 6, 1934 
SRIVASTAVA, Ac. C. J., AND Tomas, J. 
KALLOO AND ANOTAER—DEFENDANTS 
— APPELLANTS 

versus 

NATHU SAH-—PLAINTIFF—RESPONDENT 

Civil Procedure Code (Act V of 1903), O, XLIII, 
r. 1(w), O. XLVII, rr 1,4—Single Judge granting 
application for review—Appealability to Bench of 
two Judges—Oudh Courts Act (IV of 1925), s.12 (1) 
—Review—Decision by Judge in appeal—Contrary 
decision on same point by Privy Ccuncil after it— 
Whether amounts to discovery of new and important 
matter—Review, competency of, 

Under s. 12 (1), Oudh Courts Act, an appeal from 
the order of a Single Judge granting an application 
for review, lies to a Bench oftwo Judges. 

When an appeal was being heard, a request was 
made tothe Judge to adjourn the case until the 
decision ofan appeal pending before the Privy 
Council against the decision of a Bench of the High 
Court in a similar case. The Judge did not consider 
it necessary to adjourn the case, but while dismiss- 
ing the appeal, remarked that it would be open to 
the appellant to apply for review of his judgment, 
if the Privy Council overruled the view taken by 
the High Court. The decision of the High Oourt 
being reversed by their Lordships of the 
Privy Council, the plaintiff applied for review 
which was granted ; 

Held, that inviewof the reservation expressly 
made by the Single Judge it was open to the appel- 
lant to apply for review in the contingency which 
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actually happened and that the ground on which he 
was asking to review his judgment should be 
deemed to bea ground which was in contemplation 
at the date of the decree, and the decision of their 
Lordships of the Judicial Committee passed sub- 
sequent to the decision of the appeal by the Judge 
should, in the special circumstances of the case be 
treated as asuflicient reason ejusdem generis with 
the discovery of new and important matter. 


Mis. ©. A. from an order of Kisch, J., 
Lucknow, dated September 19, 1932. 


Mr, Siraj Husain, for the Appellanis. 
Mr. R. B. Lal, for the Respondent. 


Judgment.—Thisis an appeal under 
O. XLIII, r. 1 (w), Civil Procedure Code, 
ands. 12 (1), Oudh Couris Act, against 
the order of the Hon'ble Kisch, J, dated 


September 19, 1932, granting the plaintiff's - 


application for an order ofreview of his 
judgment and decree dated February 29, 
1932. A preliminary objection has been 
raised against the hearing of the appeal on 
the ground that it was barred by limita- 
ticn. If the appeal were treated as one 
under s. 12, cl. (2), Oudh Courts Act, 
it would no doubt be barred by limitation 
but the appeal does not purport and can- 
not in fact ke treated as one under cl. 2, 
gs. 12. This clause requires that the 
Judge who made the decree should declare 
that the case isafit one for appeal. No 
such declaration was made in this case. 
After hearing the Counsel for the parties 
we aie satisfied that the appeal is really 
one under cl. (J), s. 12, under which it 
purports to have been made. This clause 
allows an appeal from any original decree 
or from any crder against which an ap- 
peal is permilted by any law for the time 
being in force, made by a single Judge of 
the Chief Court toa Bench consisting of 
two other Judges of ihe Chief Court. Order 
XLIII, 1.1, cl. (w) shows that an appeal is 
permitted against orders under r, 4, O. 
XLVI, granting an application for review. 
Thus the order of Kisch, J., granting the 
application for review was appealable un- 
der this clause. Section 12, cl. (1), Oudh 
Courts Act, provides that such an appeal 
shall lie to a Bench of two Judges. 
Treated as such, the appeal is within time. 
We accordingly overrule the preliminary 
objection. 

Next as regards merits, the facts of the 
case are that the plaintiff instituied a suit 
for foreclosure of a mortgage. The mort- 
gagedeed provided thatthe debt was to 
be repaidby monthly instalments and in 
case of default in payment of three con- 
secutive instalments, the mortgagee was 
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given the option to recover the entire amount 
immediately. The only question for deci- 
sion in the Courts below as well as in the 
second appeal before Kisch, J., was one 
of limitation. If limitation was to be 
computed from the date of the third con- 
secutive default in payment of the monthly 
instalments, the suit was barred by time, 
On the other hand if limitation was to be 
counted from the expiry of the four years 
period fixed in the mortgage, the suit was 
within time. A Bench of this Court in 
Lasadin v. Gulab Kuar (1) had held that 
the starting point of limitation in such a 
case wasthe date of default in payment 
which entitled the creditor to recover the 
enlire amount. At the hearing of the appeal 
a request was made to Kisch, J., to adjourn 
the case until the decision of the appeal 
which was pending before their Lordships 
of the Judicial Committee against the 
decision of the Bench of this Court in 
the above-mentioned case. The learned 
Judge did not consider it necessary to 
adjourn the case, but in dismissing the 
appeal remarked that it would be open 
tothe appellant, in the events of the view 
hitherto taken by this Court being over- 
ruled by their Lordships of the Judicial 
Committee to apply for a review of his 
judgment. Accordingly when the decision 
in Lasadin v. Gulab Kuar (1) was re- 
versed by their Lordships of the Judicial 
Committee the plaiutiff made an applica- 
tion to Kisch, J., for review of his judg- 
ment and decree passed in the appeal. 
The learned Judge granted the application. 
He was of opinion that having made 
provision in his judgment for the plaintiff 
applying for review. in the event of the 
decision of their Lordships of. the Judicial 
Committee being contrary to the order 
passed in the case he was bound to im- 
plement his own decree. r 

The only contention urged by the 
appellants is that Kisch, J., had contra- 
vened the provisions of O. XLVII, r. 4 in 
granting the application for review, Tt 
is argued that none of the grounds for 
review laid downin O. XLVII, r. 4, Civil 
Procedure Code, existed inthe case and 
that the order granting the application 
for review was, therefore, without jurisdic- 
tion. Order XLVI, r. 4, allows areview on 
the groundsof: (1) discovery of new and 
important matter or evidence which after 
the exercise of due diligence, was not 
within his knowledge or could not be 

(1) 125 Ind. Cas, 390; AIR 1929 Oudb 536;6 Q 
W N 928; Ind, Rul, (1930) Oudh 310, E 
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produced by him at the time when the 
decree was passed or order made; (2) 
some mistake or error apparent on the 
face of the record; and (3) for any other 
sufficient reason, In Chhajju Ram v. Neki 
(2), it washeld by their Lordships of the 
Judicial Committee that the words “any 
other sufficient reason” means a reason 
sufficient on groundsat least analogous 
to those specified immediately previously. 
In Rajah Kotagiri Venkata Subbamma 
Rao v. Rajah Vellanki Venkata Rama 
Rao (3) their Lordships of the Judicial 
Committee, discussing the meaning of the 
words “any other sufficient reason” as 
used ins. 623 ofthe old Civil Procedure 
Code which corresponds to O, XLVII, 
r.l of the present Codé, remarked that 
the ground of amendment must, at any 
rate, be something which existed at the 
date of the decree. Inview of the reserva- 
tion expressly made by Kisch, J., in his 
original judgment that it would be open 
tothe appellant to apply for review in 
the contingency which has actually hap- 
pened, we think that the ground on which 
he was asking to review his judgment 
should be deemed to be a ground which 
was in contemplation at the date of the 
decree. We are further of - opinion that 
the decision of their Lordships of the 
Judicial Committee in Lasadin v. Gulab 
Kuar (1), which was passed subsequent to 
the decision of the appeal by Kisch, J., 
should, in the special circumstances of the 
case, be treated as a sufficient reason 
ejusdem generis with the discovery of new 
and important matter. 


The defendants persuaded Kisch, J., to 
disallow the plaintiffs’ request for adjourn- 
ment of the hearing of the appeal. There 
is no doubt that the request was refused 
on the clear understanding that if the 
plaintiff thereby suffered any injustice, he 
could get his grievance redressed by 
means of areview application. The de- 
fendants now seek to go behind the 
aforesaid understanding and to retain the 
advantage which they have secured by 
the refusal of the plaintiffs’ request for 
an adjournment by taking their stand on 
a technical interpretation of the provisions 
of O, XLVIL,-r. 1, Civil Procedure Code. 


(2) 72 Ind. Cas, 536; A IR 1922 P O 112; 49 I 
A 144; 3 Lab. 127, 30M LT 295; 26 OW N 697: 
41 P LR (PO) 1922;3 PL T 435; 16 L W 37; 17 
R 1932; 43M L J 332; 24 Bom LR 1238; 4 
LRP O99; 360 L J459 (PC). 

24 M1; 27 LA 197; 7 Sar, 618;2 Bom, L R 
ML J 221; 40 WN 725 (PO), 
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We have no sympathy with the appellants’ 
contentions, which are altogethar without 


merit. We accordingly dismiss tho ap- 
peal with costs. Bek 
N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 442 of 1930 
September 28, 1934 
BeASLEY, O. J, AND Kine, J. 
SOORA RAMAKRISHNAMMA— 
APPELLANT 


versus 
PASUMARTHI VENKATASUBBIAH 
AND OTHERS—ReSsPONDENTS | 

Inams—Dasabandham inam—Alienability—Sale in 
Court auction—Inamdar's right to impeach sale— 
Estoppel—Standing Orders of the Board of Revenue, 
Orders 54 (2), 56. 

Lands burdened with a dasabandham service, which 
isa service ofa public nature, are inalienable as being 
against public policy and, being inalienable, cannot 
be sold in execution of a decree against the inam- 

ar. 

Theinamdar is not estopped from questioning 
a Court sale of dasabandham inam land which he 
had allowed to be held without protest, inasmuch 
as an estoppel cannot be relied upon to defeat a 
prohibition in law onthe ground of public policy, 
Anjaneyalu v. Sri Venugopala Rice Mill Lid. (1), 
relied on. or ee of 

S. C. A. against the decree ofthe District 
Court, Nellore, in Appeal suit No. 93 of 
1928, preferred against the decree of the 
Court of the District Munsif, Kanigiri, in 
O. S. No. 645 of 1925. 


Mr. H. Somayya, for the Appellant. 

Mr. Ch. Ragtava Rao, for the Respond- 
ents. 

Judgment.—In this appeal the question 
for consideration is whether a dasabandham 
imam isa capable of alienation, Accord- 
ing to the foot-note to Standing Order 56 of 
the Standing Orders of the Board of Reve- 
nus a dasabandham inam is a grant of 
land or of revenue as compensation for 
the construction of a tank, well or channel; 
the grant generally, though not invariably, 
carries with it the condition of keeping the 
work in repair. If the inam consists of 
land, it is called khandam dasabandham; if 
it is an assignment of revenue, it is called 
shamilatdaszbandham. In the present case 
tha dasabandham inam was sold in execu- 
tion ofa decree against thainamdar and 
the question was whether the sale was 
invalid and.also whether the inamdar was 
estopped from questioning that Court sale 
which ha had allowəd to ba hold without 
protest. Both lower Courts held that the 
Oourt sale wasinvalid because land burden, 
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ed with the perforthance of a service of a 
public nature is inalienable being opposel 
to public policy. This ruling was based 
upon the decision in Anjaneyalu v. Sri 
Venugopala Rice Mill Ltd. (1). The ques- 
tion here is whether the principle has not 
been too generally stated in that judgment 
because it is contended for the appellant 
that this decision must only be taken as 
one on the particular facts of the case. 
There, the lands were burdened with 
swastivachakam service and it was held 
that this- wasa public service and not res- 
tricted in its enjoyment {to the owner per- 
sonally and thesaleof such Jands was 
opposed to public policy and the nature of 
the interest affected. In dealing with this 
matter Schwabe, C. J., on pages 623 and 
624% says: 

“In my judgment the sale of such property is 
opposed tothe nature of the interest affected and 
also is contrary to public policy. The right to 
enjoy the property is as long asthe inemdar 
renders services in the performance of which the 
public have an interest. Ifthe inamdar sold the 
property it is obvious that he would, in all proba- 
bility, no longer performthe services; and further 
itis quite opposed tothe nature of his interest and 
duty (namely, that he should enjoy the produce of 
the land as salary forthe public services he has 
to render) that he should sell it or alienate it, 
leaving himself without the means of subsistence 
and without further interest in the place orin the 
performance of the services. It is also to be 
observed that, if the property were .sold, the 
purchaser would get no title of any value, for 
at any moment the property might revert to the 
zamindar or the Government, as the case may be, 
when the inamdar ceases to render such ser- 
vices.” f 

Those words seem to us to be sufficiently 
wide to cover all service inams of a public 
nature; and whilst Standing Order 54 (2) 
of the Standing Ordersof the Board of 
Revenue gives the Government the power to 
resume possession, on alienation, of religious 
and charitable inam—and this is nota 
religious or charitable inam—we see 
nothing inthe Board's Standing Orders 
which would prevent aresumption of any 


imam of a public service nature where the 
inamdar alienates the lands which are 
burdened with those public services. 


Standing Order 56 gives the power to 
resume in defaultof service inthe caseof 
dasabandham inams; and we are quite 
unable to see why there should not be a 
power of resumption of the inam in the 
case of an alienation which may make the 
further performance of the service impos- 
sible. The service here, in spite of a strenu- 

(1) 70 Ind, Cas, 466; 45 M 620;15 L W 513; 42 ML 
3477; 30 M LT 255; (1922) MWN 307; Al R 1922 
Mad, 197. . 
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ous argument tothe contrary by the ape 
pellant, was clearly a public one, namely 
the keeping in repair cf a tank, the water 
from which benefits the lands of the sur- 
rounding ryots. Inour view, the observa- 
tions of Schwabe, C. J., must be taken to 
be of general applicability and to cover 
the casesof all public service inams. We 
musthold that lands burdened with a 
dasabandham service, whichis a service of 
a public nature, are inalienable as being 
against publio policy and, being inalien- 
able, cannot be sold in execution of a dec- 
ree against an inamdar. The lower Ap- 
pellate Court also found that estoppel 
cannot be relied upon to defeat a prchibi- 
tion in law onthe ground of public policy. 
No argument to the contrary was addressed 
tous by the appellant upon this point and 
that question, therefore, does not arise in 
thisappeal. ‘The second appeal must fail 
and be dismissed with costs. 

A. Appeal dismissed, . 


OUDH CHIEF COURT 
Second Civil Appeal No, &6 of 1933 
August 29, 1934 
Zia-uL-Hasan, J. 
Musammat BINDESHURI DEVI 
Bitiya—PLAINTIFF— APPELLANT 
versus 
SARDAR KHAN AND OTHERS— 
DEFgeNDANTS—RESFONDENTS 

Oudh Rent Act (XXIIof 1886), s. 107— Grove- 
holder's interest—Whether transferable—Wajib-ul-srz 
—Entry stating ihat holdersof groves of specified 
plotscan ‘mortgage trees—General custom applicable 
to all groves in village—Whether can be inferred, 

In the province of Oudh the interest of a grove- 
holder is traneferable by voluntary transfer or in 
execution of a decree by a Civil or Revenue Court 
or otherwise, subject, however, toany custom, or 
contractto the contrary. Ali Mohammad Khan v. 
Madari Shah (1), relied on. 

Where the wajib-ul-arz states that holders of 
groves of certain specified plots can mortgage trees, 
it cannot be interpreted as laying down the general 
custom applicable to all groves in the village. 


S.C. A. against an order of the District 
Judge, Sitapur, dated December 19, 1932. 

Mr, S. N. Srivastava for Mr. Radha 
Krishna and Mr. Chandra Prakash Lal, for 
the Appellant. 

Masai Akhlaque Husain, Pushkar Nath 
Bhuit and Abrar Husain, for the Respon- 
dents, 


Judgment.-The respondents — Nos. 2 
and3 are groveholders inthe village of 
Benipur, The first respondent held a 
decree against them and sought to sell the 
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grove of respondents Nos, 2 and 3 in execu- 
tion of his decree, The plaintiff-appellant 
brought a suit for a declaration that the 
groves held by respondents Nos. 2 and 3 
were not liable to be attached or sold in 
execution of the first respondent's decree. 
Her case was that according to the custom 
of the village, respondents Nos. 2 and 3 
had no right of transfer in the groves held 
by them. 

The suit was dismissed by the trial Court, 
which held thatthe alleged custom had 
not been proved and the appeal to the 
District Judge also failed. The plaintiff 
comes to this Court in second appeal and 
her learned Counsel has relied on the 
village wajib-ul-arz in support of the custom 
set up by her. The wajib-ul-are after 
stating that there are seven grove plotsin 
the village, out of which two belong to the 
proprietors and five to the riyaya, says that 
the grove-holders do not pay any rent, 
that they can appropriate the fruit 
and fallen wood of trees, can cut the 
branches for making agricultural imple- 
ments, and can also cut one or two trees for 
making houses, but that they have no power 
of transfer by sale or mortgage in any 
manner. Further on the wajib-ul-arz lays 
down that the holders of groves of certain 
Specified plots cancut trees and sell and 
mortgage them on payment of one-fourth of 
the price to the zamindar provided that the 
offer is first made to the zamindar. It is 
contended that the wajib-ul-arz records a 
custom of the village applicable to the 
grove-holders generally. I am, however, 
unable to accept this view. In the province 
of Oudh theinterest of a grove-holder is, it 
has been held, transferable by voluntary 
transfer or in execution ofa decree by a 
Civil or Revenue Court or otherwise, 
subject, however, to any custom, or contract 
to the contrary - vide Ali Muhammad Khan 


v. Madari Shah (1). In the present 
case I do not think the wajib-ul- 
are relied on on behalf of the 


appellant can be interpreted to show the 
general custom of the village. In the first 
place, it shows that there were only five 
groves in the village which belonged to 
riyayas, and out of these five, the proprie- 
sors of two were given the right to transfer 
he groves on payment of zar-i-chaharum 
othe zamindar. In ths second place there 
s evidence onthe record to prove certain 
nstances in which grove-holders have 
wansferred their groves in this village. In 


(1) 102 Ind, Oas, 626; 1 Luck Cas, 91; A IR 1927 
dudh 297, 
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the third place the terms of the wajib-ul-arz 
that was relied on in the case abovereferred 
to were very similar to those of the wajib-ul+ 
arz in the present case, and it was held bya 
Judge of this Court that that wajib-ul-arz 
could not be interpreted soasto lay down 
the general custom applicable to all the 
groves in the village. 

Both the Courts below have also held that 
even if the custom set up by the plaintiff- 
appellant be regarded as proved, the 
custom has fallen into desuetude, This 
finding of the Courts below is a finding of 
fact and cannot be interfered with in second 
appeal. The result is thit the appeal fails 
and is dismissed with costs. 

N. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 598 of 1929. 
August 29, 1984 
Brasier, C.J. AND KING, J. 


NARAYANA GOUNDAN— APPELLANT 


VEFSUS 
APPAVU GOUNDAN AND ANOTHER— 
RESPONDENTS 

Civil Procedure Code (Act V of 1998),0. XXI, 
r. 83—Private alienation by judgment-debtor with 
permissisn of Court, whether avails against attach- 
ments by other creditors subsequent to granting of 
permission but before alienation—Certificate and cona 
firmation by Court, necessity of. 

The words “notwithstanding anything contained 
ins, 64" in O. XXI, r. 83, sub-r. (2), Civil Procedura 
Code, donot mean that a private alienation effected 
by ajudgment-debtor with the permission of the 
Court is valid even against attachments effected by 
other creditors after the date of the granting of 
permission, but before the actual alienation. 

Further, the issue of a certificate by the Court and 
confirmation of the alienation by the Court are 
essential steps in the procedure referred to in 
O. XXI, r. 83, Oivil Procedure Code, Miajan Aliv. 
Rup Chandra Sarma (1), Quarban Ali v. Ashraf Ali 
(2:, Datta Ram v. Ganga Ram (3), Lakshman v., 
Ram Chandra (4', Sunkari Sitayya v, Mudaragaddz 
Sanyasi (5) and Madan v. Rebati (6), referred 
t 


iO. 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Coimbatore 
in Appeal Suit No. 132 of 1927, preferred 
against the decree of the Court of the 
District Munsif of Udumalpet in O. S. No.73 
of 1925. 

Messrs. S. Rangaswami and M. Krishna: 
Bharathi, for the Appellant, 

Messrs. L. A. Gopalakrishna Ayyar and 
C. D. Venkataraminan, for the Respondents, 


Judgmeat.—Two decrees were obtained 
against one Appavu Goundan, a minor 
with his mother Konammal as his guardian 
in O. S.No. 1114 and 835, respectively, 
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of 1922 on the file of the District Munsif of 
Udumalpet, In execution of the first 
(O. S. No. 1114) certain property was 
attached on May 1923. On July 4, 1923, 
Konammalon behalf of her son sought 
for permission under O. XXI, r. 88, 
to mortgage the property in order to satisfy 
the decree. Permission was granted by 
the Court on July 5, and the mortgage was 
actually effected in pursuance of it on 
August 19, by Ex. A. Next day (August 20), 
the mortgage-money was paid into Court 
by the mortgagee (Narayana Goundan) 
and the decree in O. S. No. 1114 was 
discharged. Meanwhile, however, on July 19, 
the decree-holder in O. 5. No 835, had also 
attached the same property and the prop- 
erty was in due ccurse proclaimed and sold 
in pursuance of the attachment, one 
Kandasami Chetti becoming the auction- 
purchaser on February 8, 1924. In 1925 
the mortgagee under Ex. A brought a suit 
(O. S. No. 75 of 1925) to enforce his mortgage, 
impleading Kandasami Chetti as defendant 
No. 2. Defendant No. 2 pleaded that the 
mortgage having been executed during the 
pendency of the attachment ordered in the 
execution of his decree, was by virtue of the 
provisions of s, 64, Civil Procedure Code, 
not binding on him. Both the District 
Munsif of Udumalpet and the Subordinate 
Judge of Coimbatore on appeal have upheld 
this contention and dismissed the mort- 
gagee’s suit. The mortgagee has accord- 
ingly filed this Second Appeal. 

On amere comparison of dates it is of 
course obvious that the appellant cannot 


succeed, his mortgage having been effected. 


one month later than the attachment in 
favour of defendant No. 2. But appellant 
takes his stand upon the language of sub- 
s. (2) of O. XXI, r. 83, which contains the 
phrase ‘notwithstanding anything contain- 
edin s. 64’ and it is argued that what this 
sub-section means is that once a Court has 
granted a certificate to the judgment- 
debtor authorising private alienation, no one 
can make use of s. 64, to attack the title 
of the alienee when the alienation has been 
effected, or in other words that the mere 
issue of the certificate was enough to render 
the title of the alience unassalable. 

It seeins to us that this interpretation of 
the sub-section cannot be accepted, The 
whole of the first portion of that sub-section 
runs as follows :— i 

“In such case the Oourt shall grant a certificate 
to the judgment-debtor authorising him within a 
period to be mentioned therein, and notwithstand- 


ing anything, contained in s. 64 to make the 
proposed mortgage lease or sale,” 
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It is clear from this that what is con- 
templated is tke situation as it exists at 
the time of the issue of the certificate, 
and the sub-section must mean that in 
spite cf the fact that the property in 
question has been attached, which would 
ordinarily invalidate any alienation accord= 
ing to the provisions of 8. 64, yet in there 
particular circumstances that attachment 
shall not invalidate the alienation made 
in pursuance of the Court’s certificate. 
We entirely fail to see how the sub-section 
can possibly refer to an attachment made 
subsequent to the issue of the certificate 
or affect any claims enforceable under 
that subsequent attachment. That the 
issue of the certificate is itself enough 
to render the alienee’s title unassailable, 
is a position which cannot be maintained 
in view of the proviso with which sub-s, (2) 
ends: 

“Provided that no mortgage, lease or sale under 


this rule shall become absolute until it has 
been confirmed by the Court.” 
‘In the present case there is nothing 


at all to show that the mortgage has been 
confirmed, and though there is no positive 
finding on this point by either of 
the Courts below, it seems highly probable 
that there was in fact no confirmation 
as no order of confirmation was produced 
by the plaintiff, 

It was arguedfor the appellant thata 
liberal construction ought to be put upon the 
phrase ‘notwithstanding anything contained 
ins. 64’ as otherwise great hardship would 
be done to the appellant. Why, it was 
argued, should a mortgagee lend his 
money in perfect good faith and on the 
strength of a ‘certificate from ihe Court, 
and then run the risk of losing his 
security because of the existence of some 
second attachment of which he had no 
knowledge? No doubt a mortgagee eo 
circumstanced might fairly complain of 
his ill-fortune but we fail to see how this 
equitable argument can successfully be 
raised in favour of the present appellant. 
The findings of fact are that though the 
Court passed an order allowing the 
application of July 4, no certificate was 
actually issued and the use of the word 
‘shall’ in sub-s. (2) shows that the issue 
of such certificate is an es:en‘ial step in 
the procedure and further as we have: 
already stated, there is nothing to show 
that the mortgage was ever confirmed, 
In these circumstances the appellant,. 
apart altogether from the meaning of the 
disputed clause, cannot plead that he hag- 
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obtained from the Court an indefeasible 
title. The act of confirmation by the 
Court is as essential as the issue of a 
certificate, and it is here, it seems to us, 
where the unfortunate hypothetical mort- 
gagee who has relied upon the Court's 
certificate would receive his protection, 
for in an application for confirmation, the 
Court would certainly consider the ques- 
tion of a subsequent attachment and 
could refund to the mortgagee the money 
which he had deposited into Court. 

It remains to consider various rulings 
which have been cited before us by 
appellant's learned Advocate. The first 
is a decision of the Calcutta High Court 
reported in Miajan Aliv. Rup Chandra 
Sarma 21 Ind. Oas. 210 (1), In that case 
there was a certificate granted by the 
Court on January 15, a second attach- 
ment on January 24, and a representa- 
tion to the Court by the judgment-debtor, 
decree-holder and purchaser on January 
31, that a sale had actually been effected. 
It was held that this sale even though 
not then formally confirmed could be con- 
firmed at any time the purchaser cared 
to apply for confirmation and that it 
was not invalidated by the attachment. 
The crucial date, viz., the date when the 
sale was actually effected is nowhere 
given in thisruling. Ifthis were between 
January 15 and 24, as is very 
likely, the sale could of course not be 
invalidated by the attachment, but it is 
impossible to cite this ruling, as appellant’s 
learned Advocate wishes to do, as authority 
for the position that because the certificate 
was prior to the attachment, the sale 
effected in pursuance of the certificate 
(whatever may be its date) cannot be 
assailed. 

Next comes Qurban Ali v. Ashraf Alt 
(2). In that cate some arbitrators made 
an award that DL ehould sell certain 
property to Q. Later a decree was passed 
in accordance with the terms of this 
award, and L, in compliance with the 
decree executed a conveyance of the 
property to Q. Between the date of 
the award and the date of the 
decree, the properly was attached. It 
was held that the conveyance was not 
invalidated by the attachment as the 
conveyance being made in pursuance cf 
a decree of the Court could not be held 
to be a private alienation. Now in the 
present case there was no decree directing 


(1) 21 Ind. Cas. 210, 
(2)4 A 219; AW N 1882, 17. 
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an ‘alienation but only an order permit- 
ting an alienation under certain terms. 
Tt was attempted to be argued by appel- 
lant’s learned Advocate that alienations 
under O. XXI, r. 83, stood in a class by 
themselves as quasi-public or quasi- 
private alienations, but itis clear from 
Datta Ram v. Ganga Ram (3), which is 
cited in the judgment of the learned 
District Munsif, that such alienations are 
the ‘acts of the judgment-debtor alone’ 
and clearly, therefore, fall under the 
terms ‘private transfer’ in s, 64. The 
Allahabad ruling is, therefore, of no 
assistance to the appellant. 

The ruling in Lakshman v. Ram- 
chandra 139 Ind. Cas. 610 (4), can also 
be distinguished in the same way 
for it was there held that a mort- 
gage executed by the Court in pursuance 
of a decree for specific performance by 
A against B was not a private aliena- 
tion by B. Sunkari Sitayya yv, Mudara- 
gaddi Sanyasi 80 Ind. Cas. 388 (5), is an- 
other case of an alienation following upon 4 
decree for specific performance. Finally 
was quoted the ruling in Madan v. Rebati 
34 Ind. Cas. 953 (6). It was there held that 

“a conveyance of a property executed after its 
attachment before judgment by a creditor, in 
pursuance of a contract dated before the atiach- 
ment, should prevail, inasmuch as it was merely 
carrying out an obligation which was incurred prior 
to the attacment.” 

Now it is true that in this case there 
was no actual decree but emphasis must 
be laid upon the word ‘obligation’, and 
in the present case, as already pointed 
out, the judgment-debtor was under no 
obligation to do anything. h 

The appellant can, therefore, in our 
opinion, derive no assistance from the 
various rulings on which he seeks to rely, 
and, as we have already indicated, the 
reasonable and natural interpretation of 
the words in sub-s. (2) of O. XXI, r. 83, 
is not the interpretation which he asks us to 
adopt. The appeal accordingly fails and 
must be dismissed with costs. 

A. Appeal dismissed. 

(3) 23 B 287. 

(4) 139 Ind. Cas 610; A I R 1932 Bom. 30]; 34 Bom. 
L R 117; Ind. Rul. (1932) Bom. 524. 

(5) 80 Ind. Cas, 383; 46 M LJ 361; 19 L W 455; 
31M LT 110; (1924) M W N 32); A IR 1924 Mad, 


510, 
(6) 31 Ind. Oas. 953; 230 LJ Mo; JOWN 
158. 
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Case No. 24 of 1933 
August 8, 1934 

O'BULLIYAN, A. J.C. 

Fira GOBINDRAM KEDARNATH— 
CREDITORS - PETITIONESS 
tersus 
Fram PARMANAND DIWANCHAND— 
Derstors—OPrposirE PARTIES 

Presidency Towns Insolvency Act (III of 1909), 
se, 9, 10,32 (c)— Petition for adjudication — Precise 
statements as to acts of insolrency— Necessity of— 
Amendment application filed beyond three months— 
When can be permitted. 

If an act of insolvency as defined in e, 9, Presidency 
Towns Insolvency Act, is not set out inthe petition 
for adjudication the petition is not competent. It is not 
permissible for a creditor to make in his petition 
allegations which are not acts of insolvency as 

-defired inthe section and then endeavour to prove 
by evidence that es amatter cf fact an act of 
insolvency as defired in the section has 1 een com- 
mitted, Consequently a petition for the adjudicaticn 
of a debtor by a creditor must be very definite and 
precise as to what available act practs of insolvency 
as detailed in s. 9 were committed. 

[Cate-law discussed ] 

Section 12 (e), Presidency Towns Insolvency Act, 
makes the occurrence of an rct of insolvency within 
three months fromthe date of the presentaticn of 
ihe petition one of the three conditions precedent to 
a lawful presentaticn. Jfany of these conditions 
are unfulfilled, the petition is inccmpetent. Where 
an application for amendment is filed more than 
three months after the alleged act of insolvency is 

committed, and the effect of granting an amend- 
ment would be to give the petitioning creditors 
Tights which they-would uct have had, had they 
sought to file their petiton on the date when they 
applied for the amendment, the amendment 
should not be permitted in such circumstances, 


Mr. Sunderdas Jethanand, for the Ap- 
pricants. 

My. Fatehchand Assudamal, fcr ihe Insol- 
vents, 


Order.—This is sn application ly 
-petitioning creditors under s. 90, Presidency 
Towns Irsolvency Act, and e. 151, Civil Proce- 
‘dure Ccde for permission to amend their ori- 
gina] retiticn under es. 10 ard 12, Piesidency 
Towns Insolvency Act. The original petition 
wis filed cn May 2, 1933, andthe only act 
of insolvency alleged in it against the 
detiois was one under cl. (g) s. 9 of the 
Act, tothe following effect: — 

“Tl at the debtors have given notice to the cre- 
ditors thatthey have suspended payment and me 
unable to yay their debts as they fell due”, 

By the present application which was 
filed on August 28, 1923, the petitioning 
ereditcrs eeek tozemend their retiticn by 
adding ite following paragraph:— 

“Thedebtois with intent to defeatand delay their 
excditors have departed from the usual place of 
pbusinces and have absented themselves snd have 
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secluded themselves so as to deprive the 
creditors of the means of communicating with 
them.” 


These alleged acts of insolvency fall 
under cl. (d), sub-cls. (ii) and (iii), s. 9 
of the Act. Mr. Fatehchand for the 
debtors has objected to the proposed 
amendment cn the ground that the acts of 
insolvency now relied upon and sought to 
be included in the petition were committ- 
ed, if committed they were at all, more than 
three months before the application for 
amendment. He contends that an act of 
insolvency cannot be relied upon as such 
after three months from the date upon 
whichit was commilted. I am of opinion 
that this objection must prevail. Section 
9 of ihe Act deals with acts of insolvency 
and ifan actof insolvency as defined in 
8.9 isnot set out inthe petition, the peti- 
ticn is not competent. Moreover, it is not 
permissible for a creditor to make in his 
petition allegations which are not acts of 
insolvency as defined inthe section and 
then endeavour to prove by evidence that 
as amatter of fact an act of insolvency as 
defined in thesection has been committed. 
I would refer in this connection tothe cases 
of Vosanji Mulji v. Muljit Ranchhod O}, 
and Allagappa Chettiar v. Nagindas (2). 
It is also seitled that itis not competent 
for a Court to adjudicatea party insolvent 
foran act of insolvency not specified inthe 
petition. see Pedda Kendappa v. Gaume 
Pullappa (3). It is clear therefore on 
principle and authority that the petition 
for the adjudication of a debtor by a creditor 
must be very definite and precise as to 
what available act or acts of insolvency 
as detailed in s. 9 were committed. 


Now, 8. 12 (e), Presidency Towns Insol- 
vency Act, makes the occurrence of 
an act of insolvency within ‘three 
months from the date of the presentation 
of the petition one of the three con- 
ditions precedent to a lawful presenta- 
tion. If any of these conditions are un- 
fulfilled, the petition is incompetent. The 
petition in this instance does not specify 
apy facts which amount to the act or acts 
of insolvency sought to be attributed to 
the debtors. In the application for amend- 
ment, also it does not mention the date 
of the act of insolvency alleged therein 
and the application for amendment does 

(1) 96 Ind. Cas. 435; A I R 1926 Bom. 4(5; 50 B 62 


28 Bom, L R 677. 
(2) 98 Ind, Oas. 431; AIR 1926 Bom. 383; 28 Bom. 
L R 660 


(3) 119 Ind. Cas 44; A T R1929 Mad, 910; Ind, Rul. 
(1929; Mad, 878, 
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not mention the date of the act of insolvency 
now ‘desired to be relied upon. From an 
affidavit, however, filed by the petitioning 
creditors on November 5, 1933, it would 
appear thatthe alleged declaration by the 
debtors of inability to pay their debts 
occurred in the first week cf February 
1933, and the alleged closing of the deb- 
tors’ shop, which is the act of insolvency 
relied upon in the amended application 
occurred a week later. The application for 
amendment having been filedin August 
1923, was more than three months after 
the alleged act of insolvency now relied 
upon. The petitioning creditors in their 
affidavits state that it is through an over- 
sight that the additional alleged acts of 
insolvency were not included in the peti- 
tion. Admittedly, the Court has wide 
powers to grant amendment, but these 
powers must, obviously, be judicially and 
judiciously exercised. The effect of grant- 
ing the amendment in this case would be 
to give the petitioning creditors rights 
which they would not have had, had they 
sought to file their petition on the date 
when they applied for the amendment. It 
isa well-settled principle that an amend- 
ment should not be permitted in such cir- 
cumstances. In the case of Weldon v, Neal 
(4), Lord Esher said : 
“We must act on the settled rule of practice 
which is that amendments are not admissible when 
they prejudice the rights of the opposite party as 
existing at the date of such amendments. lf an 
amendment were allowed setting up a cause of 
action, which, if the writ were issued in respect 
thereof at the date of the amendment, would be 
barred by the statute of limitations, if would be 
allowing the plaintiff to take advantage of her for- 
mer writ to defeat the statute and taking away 
an existing right from the defendant, a proceed- 
ing which, as a general rule, would be, in my 
| opinion, improper and unjust. Under very peculiar 
circumstances the Court might perhaps have power 
to allow such an amendment, but certainly as a 
general rule, it will not do so." 

In a case where the question of the 
amendment of an insolvency petition was 
under consideration, a Bench ofthe Mad- 
ras High Court were of opinion that when 
there is no subsisting order of adjudica- 
tion, there is no obstacle to granting leave 
to amend his petition to the petitioning 
creditor provided the amendment is made 
within three months from the date of the act 
of insolvency :see Muhammad Ayyub Sahib 
v. G. P. Gunnis & Co. (5). The learned Chief 
Justice in coming to that ccnelusion relied 
fone (1837) 19 Q B D 3934; 56 L JOB 621; 33 WR 


“ (5) 19 Ind. Cas. 19; AIR 1914 Mad. 687; 37 M 555 


13M L T275; (1913) MW N 21; 2AM L J 
562. 
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on the case of Weldon v. Neal (1), The 
reference in the Madras case to the neces- 
sity for the act of insolvency being within 
three months of the making of the amend- 
ment presumably implies that the Court 
took the amendment as being made on the 
date of the presentation of the petition, 
The Court is obviously only concerned 
with the date on which the application for 
amendment is filed. Frequently the ac- 
tual order on the application might be 
made several months after the presentation 
of the application. In In re Bamfor; Ex 
Parte Games (6), Thesiger, L. J., relying 
on the remarks of Lord Justice Giffard in 
Allen v. Bonnet (7), said: 


“It appears to me that no consequence what- 
ever can follow from an act of bankruptcy of which 
the creditors might have availed themselves if they 
had applied in time, but of which they did not 
avail themselves as an act of bankruptcy within the 
time limited by the Bankruptey Act. This point 
was really decided by Giffard, L, J, in Allen v, 
Bonnet (7) where hesaid: It appears to me to 
follow from this section (s. €8, Bankruptcy Act, 
1849) that where there is a deed which cannot be 
set aside under the statute of Elizabeth, or gene- 
rally as fraudulent including the terma fraudulent 
preference but solely and only as being an act of 
bankruptcy, the lapse of twelve months before any 


fiat issues validates that which would otherwise be 
impeachable..." 


The learned Advocate forthe creditor has 
relied on the case of In re Phillips; fx 
parte Barton (8), in support of the appli- 
cation and has referred mein particular 
to the following observation of Darling, J.: 

“J am of the same opinion. I do not see why, 


if another act of bankruptcy can be alleged the 
petition should not be dmended.” 


It is obvious thatin that case only one 
set of facts was alleged throughout as con- 
stituting an act of insolvency, the act 
being an assignment by the debtor of his 
property to trustees for the benefit of his 
trade creditors and the question at issue in 
the case was as to what particular act of 
bankruptcy the facts amounted to, The 
case is, therefore, of no assistance to the 
learned Advocate. Taking all the circums- 
tances into consideration I am of opinion, 
that this is not a case in which I should 
permit the amendment. Olearly the act of 
insolvency now sought tobe relied upon 
was, on the applicants’ own admission, 
committed more than three months before 
the application for amendment. Accord- 
ingly, I dismiss the application with no 
order as to costs. 

N. Application dismissed. 

(6) (1879) 12 Ch D 314; 27 W R 7H; 400 T 
769 


(7) (1870) 5 Oh. 577; 13 W R874; 23 L T 437, 
(8) (1200) 2 Q B 329. 
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_ALLAHABAD HIGH COURT 
First Civil Appeal No. 455 of 1929. 
December 22, 1933. 

NIAMAT-ULLAK AND RACHBPAL 
Sineu, JJ. 
‘-GAEKWAR BARODA STATE 
RAILWAY— APPELLANT 
: versus 
Sheikh HABIB ULLAH— 
RESPONDENT 

Civil Procedure Code (Act V of 1£08), ss. 20, 21, 
86, O. XXX, r. 10,0, XXIX—Contract to deliver 
ata certain place—Breach of—Cause of action, where 
arises—Suit defended on merits— Jurisdiction, if can 
be questioned afterwards—Ruling Chief carrying 
on Railway business—Ruling Chief, if can be sued — 
Suit against, if against Prince himself—International 
Law—Sovereign authority, if can be impleaded 
personally— Applicability to Indian Princes—Court's 
jurisdiction against non-resident foreigners—Legisla- 
ture's power of modification—S. 20, Civil Procedure 
Code, power under— Coniract— Construction—Condi- 
tion that goods tobe supplied at Station on certain 
Railways—Agra on one of them— Goods, if can be 
delivered there—Coniract Act (IX of 1872), s. 39— 
Contract, when can be deemed broken. 

Where the parties toa contract agree that the 
delivery isto bemade ata particular place then a 
cause of action would arise there in part at least, 
because under the terms of the contract itis the 
place where a part of the contract is to be perform-. 
ed. And if owing tothe action of the buyer the 
seller isunable to perform the contract at the place 
agreed upon, he will have a right to institute his suit 
there. [p. 824, col 1.] 

Case-law referred to.] 

t is not open to the defendant to say that the 
Court had no jurisdiction to entertain the suit after 
having defended it on merits, tp, 849, col, 2.] 

| Case-law referred to.] 

Per Niamat-ullah, “J.—Where a Ruling Chief 
carries on business, that is, runs aRailway in a 
certain namehe can be sued in such name by virtue 
of 0. XXX, r. J0, Civil Procedure Code, [p, 829, col, 


2.) 

Per Rachhpal Singh, Ji—As the Railway comes 
into existence in India under a grant from the 
sovereign power, and it is, therefore, a Cor- 
poration though its owner is one person, (Ruling 
Chief), and not several persons. The Railway 
Administration which has entered into a con- 
tract through its Manager who can make valid 
contracts withthe permission of the owner should 
be sued in its corporate name; in other words, the 
owner of the Corporation carries on business under 
an assumedname, and the suit, therefore, can be 
instituted against that assumed name without in any 
manner infringing the provisions of s. 86, Civil 
Procedure Code, [p, 840, col. 2.] 

“Where a suit is instituted notagainst the Prince 
himself, but against a business concern run by the 
State ora Ruling Prince itcannot be said that it is 
one against the Prince himself. Ram Narain-Budh 
Singh v. Gwalior Light Railway (27), referred to. [p. 
843, col 2,] 

The rule of International Law which is based on 
the principle of “absolute independence of the 
sovereign to recognize any superior authority " can- 
not be applied to Princes in India for the simple 
reason that they are subordinate to the authority of 
the British Orown. This principle of International Law 
has been modified by the provisions of a. &6, Civil 
Procedure Oode. The Princes can claim exemption 
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not on the ground of their absolute sovereignity but 
only under the provisions of s. 66, Civil Procedure 
Code. [p, 812, col. 1.) 

According to International Law, pure and simple, 
a Court has no jurisdiction to entertain a enit against 
a foreigner who does not permanently or temporari- 
ly reside within its jurisdiction and who has not 
submitted toits jurisdiction, only because the con- 
tract giving rise to the suit was entered into within 
its jurisdiction or because the cause of action, 
wholly orin part, arose within its jurisdiction. If 
the Indian Legislature has conferred jurisdiction 
upon the Courts situate in British India to entertain 
suits againet foreigners, where cause of action, wholly 
or in part, arofe within its jurisdiction, such 
Court undoubtedly bas jurisdiction ifthe conditions 
provided by the law to which it is subject exist. 
The language of er, 20, Civil Procedure Code,is so 
general as to entitlea plaintiff to sue in a Court 
in which his cause of action wholly oria part arose. 
There is nothing in that section which makes an 
exception as regards a foreigner, if other conditions 
are fulfilled. Subject to anything that may be 
said as regards the Indian Legislature having power 
to make laws affecting the rights of foreigners, a 
Court in British India cannot disclaim jurisdiction 
against a foreigner if the plaintiff's cause of action 
wholly orin part arose within its jurisdiction. 
Whatever may be the sanctily attaching to its 
decree whenever it is questioned in a foreign country, 
the Court which is required to pass it or any other 
Court similarly situated cannot disregard the law 
made bythe Indian Legislature. Gurdial Singh v. 
Raja of Faridkot (2), and other case-law discuss- 
ed. [p. 826, col. 1.] 

Where a contract between plaintiff and Railway 
Company for supply of goods contains the words in 
column headed ‘materials to be supplied’, “ F. O. 
R. Stations on R, K, N-W., E. IL, BN. W, and 
B.-N. Railways,” the plaintiff can supply goods at 
Agra, it being a station on one of Railways men- 
tioned, in the contract. Benaim and Co. v. Debono 
C1), relied on. [p. 8?5, col. 1.] 

A contract cannot be broken by a promisor unless 
he informs of his intention to the other party who 
then gets an option either to treat the contract as 
atan end orasstill subsisting and to carry out his 
part and sue for damages. And when he treats the 
contract as cancelled, the contract ends when the 
other party elected to treat it as terminated and so 
the breach takes place when he getsthe letter of 
cancellation. |p. 832. col. 2; p. 833, col, 1] 

F. C. A. from the decision of Sub-Judge, 
Agra, dated July 3, 1929. 

Messre. P. L. Banerji and K. D. Mala- 
viya, for the Appellant. 

Mr. B. E. O'Conor, Sir Tej Bahadur Sapru, 
Mr. S. N. Sen, Dr. K. N. Katju, Messrs. S. 
K. Dar, Mukhtar Ahmad, M. N. Kaul and 
M. L. Chaturvedi, for the Respondent. 

Niamat-ullah, J.—I agree with the 
conclusions arrived at by my learned bro- 
ther and desire to make afew observations 
on some of the questions of law which he 
has so elaborately discussed in his judg- 
ment. 


It is contended on behalf of the defend- 
ant-appellant that ihe Court of the Sub- 
ordinate Judge at Agra had no jurisdiction 
to try the suit. It is pointed out that the 
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contract between the parties was entered 
into at Baroda, where payment was to be 
made, and that the defendant's place of 
business is also at Baroda. The plaintiff's 
reply to this objection is that the cause of 
action for the suit arose partly, at any rate, 
at every one of the places where, according 
to the terms of ihe contract between 
the parties, sleepers could be delivered and 
that Agra was one of the places where the 
contract made it permissible for the plain- 
tiff to make delivery. 

The agreement does not mention in clear 
terms that the plaintiff could deliver at 
Agra; but the language employed in the 
various orders can leave no room for doubt 
that Agra was cne of the places where 
sleepers could Le delivered. To quotethe 
precise words: “F. O. R. Stations on R. 
K. N. W., E. I, B. N. and B.-N. W. 
Railways.” 

These words are entered in a column 
headed “materials to be supplied.” I have 
no doubt that ihe words imply that sleepers 
may be supplied by the contractor free of 
rail at stations on ihe railway lines therein 
mentioned. Itis not disputed that Agra 
is one of such tatione. It was faintly sug- 
gested that the words merely make the de- 
fendant liable for freight from the place 
' where they are loaded and that there is 
nothing to warrant the supposition that 
delivery was to be made anywhere but the 
destination. I donot think that the words 
and the surrounding circumstances justify 
that view. Itis not merely the liability to 
pay freight which is intended tobe dealt 
with by these words in this part of the 
agreement. The words ‘materials to be 
supplied’ with the words ‘F. O. R. Sta- 
tiongon...... Railways’ clearly means that 
the sleepers shall be supplied at any of 
the stations on certain railway lines and 
thereafter the supplier’s responsibility will 
end, This view finds support from Benaim 
and Co. v. Debono (1) decided by their 
Lordships of the Judicial Committee. In 
that case a merchant carrying on business 
in Gibralter agreed to sell F. O. B. 
Gibralter to a merchant of Malta. It was 
found that the acceptance of the agreement 
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the place of performance. In this view, I 
take it to be established that the agreement 
between the parties was that the plaintiff 
could supply sleepers at Agra where the 
defendant would take delivery and there- 
after pay all charges of transport. 

The second ground on which the jurisdic- 
tion of the learned Subordinate Judge of 
Agra, and indeed of eveiy other Court in 
British India, is questioned has reference 
tothe domicile of the defendant, Gaekwar 
of Baroda’s State Railway, no part of whose 
organization is in British India. It is 
contended, mainly on the authority of 
Gurdial Singh v. Raja of Faridkot (2) 
that territorial jurisdiction attaches (with 
special exceptions) upon all persons either 
permanently or temporarily resident within 
the territory, while they are within it; but 
it dces not follow them after they have 
withdrawn from it, and when they are liv- 
ing in another independent country. 
Some ofthe dicta occurring in that case, 
at first sight, lend considerable force to the 
appellants contention. To ascertain the 
ratio decidendi of that case in its true pers- 
pectives, the circumstances of that case 
should be clearly borne in mind. The defen- 
dant in that case, who was a native of 
Jhind, an independent territory, was sued 
by the Raja of Faridkot, which is an- 
other independent territory, and in which 
the defendant had been employed as trea- 
surer. The suit was instituted in one of 
the Courts at Faridkot for relief arising 
out of contract or tort, the defendant having 
incurred certain liabilities in relation to 
his duties as the treasurer of Faridkot 
State. The defendant was served with 
notice of the suit in Jhind, where he had 
resumed his residence before the suit. He 
did not enter appearance, and an ea parte 
decree was passed. Subsequently proceed- 
ings were taken in the Punjab before a 
British Indian Court, the action being 
founded on the decree passed by the 
Faridkot Court, which was rightly treated 
as the decree of a foreign Court and could 
be effective in British India only if another 
decree were passed by a British Indian 
Court under s. 13, Civil Procedure Code, 


$26 


of their Lordships’ decision is contained in 
the following passage: 


“Under thess circumstances, there was, in their 
Lordships’ opinion, nothing to take this case out 
of the general rule that the plaintiff must sue in 
the Court to which the defendant is subject at the 
time of suit (actor sequitur forum rei) which is 
rightly stated by Sir Robert Phillimore (Interna- 
tional Law, Vol. 4, s. 891) to ‘lie at the root of all 
international and of most domestic jurisprudence 
on this matter’ All jurisdiction is properly territori- 


al, and extra territorium jus dicenti, impune non 
paretur.” i 

Their Lordships proceeded to observe 
that: 


“Thesa are doctrines laid down by. all the 
Jeading authcrities on International Law; among 
others, by Story (Conflict of Laws, 2nd Edp, 
se. 516, 549, 553, 554, 556, 586) and by Chan- 
cellor Kent (Oommentaries, Vol. J, p, 234, 
note (c) 10th Edn}, and no exception is made to 
them in favour of the exercise of jurisdiction 
against a defendant not -otherwise subject to it 
by the Courts of the country in which the cause 
of action arose, or (in cases of contract) by the 
Qourts of the locus solutionis. In those cases, 
as well as all others, when the action is per- 
sonal, the Oourls of the country in which a de- 
fendant resides have power, and they ought to 
be resorted to, to do justice.” Í 

Referring to an English case, their 
Lordships expressed the opinion that 

“beyond doubt, in such a case the laws of the 
country in which an obligation was contracted 
might bind the parties so far as the interpreta- 
tion and effect of the obligation was concerned, 
in whatever forum the remedy might be sought. 
s... >, . Gf be (Blackburn, J.) bad heard 
argument upon the question, whether an obliga- 
tion to accept the forum loci contractus, as 
having, by reasons of the contract, a conven- 
tional jurisdiction against the parties in a suit 
founded upon that contract for all future time, 
wherever they might be domiciled or resident, 
was generally to be implied, he would have 
come (as their Lordships do) to the conclusion 
that such obligation, unless expressed, could not 
be implied.” 


It is abundantly clear that, accord- 
ing to International Law, pure and simple, 
a Court has no jurisdiction to entertain 
a suit against a foreigner who dces not 
permanently or temporarily reside within 
its jurisdiction and who has not submitted 
to its jurisdiction, only hecause the con- 
tract giving rise to the suit was entered 
into within its jurisdiction or because 
the cause of action, wholly or in part, 
arose within its jurisdiction. There are, 
however, clear indications in the judgment 
of their Lordships that somewhat different 
considerations arise where local legislature 
has conferred jurisdiction upon the Court 
in which a foreigner is sued on the 
ground that the cause of action 
arose within its jurisdiction. Their Lord- 
ships said: 

“In a personal action, to which none of these 
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causes of jurisdiction apply, a decree pronounced 
in absentem by a Foreign Court, to the jurisdic- 
tion of which the defendant has not in any way 
submitted himself, is by International Law an 
absolute nullity. He is under no obligation of 
any kind to obey it, and it must be regarded as 
a mere nullity by the Courts of every nation, 
except (when authorized by special local legislation) 
in the country of the forum by which it was 
pronounced. ` 

It follows from the exception thus re- 
cognised that, if the Indian legislature 
has conferred jurisdiction upon the Courts 
situate in British India to entertain suits 
against foreigners, where cause of action, 
wholly or in part, arose within its jurisdic- 
tion, such Court undoubtedly has jurisdic- 
tion if the conditions provided by the law 
to which it is subject exist. 

This brings us to the consideration of 
the question whether s. 20, Civil Proce- 
dure Code, which is relied on by the 
plaintiff in support of the lower Court's 
jurisdiction, is wide enough to apply toa 
foreigner. It must be conceded that its 
language is so general as to entitle a 
plaintiff to sue in a Court in which his 
cause of action wholly or in part arose. 
There is nothing in that section which 
makes an exception as regards a foreigner, 
if other conditions are fulfilled. Subject to 
anything that may be said as regards the 
Indian legislature having power to make 
laws affecting the rights of foreigners, I 
think that a Court in British India can- 
not disclaim jurisdiction against a 
foreigner if the plaintiff’s cause of action 
wholly or in part arose within its jurisdic- 
tion. Whatever may be the sanctity at- 
taching to its decree whenever it is ques- 
tioned in a foreign country, the Court 
which is required to pass it or any other 
Court similarly situated cannot disregard 
the law made by the Indian legislature. 

The position and constitulion of Indian 
States are so peculiar that abstract prin- 
ciples of International Law, when applied 
to concrete cases arising in British India, 
will lead to anomalous results. In the 
Faridkot case (2) the jurisdiction of the 
Court situate in one State as regards a 
person owing allegiance to another State 
was in question. The relations between 
any two States situate in India are not 
the same as those subsisting between 
British India and the States. International 
Law regulates relationship between two 
absolutely independent States. The States 
of Faridkot and Jhind may be absolu- 
tely independent of each other; but 
the same however cannot be said in 
respect of an Indian State vis a vis 
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British India. The whole principle on 
which the rules of International Law are 
‘based is, as observed by their Lordships 
of the Privy Council in the Faridkot case 
(2) (p. 2384), that 

“no territorial legislation can give jurisdiction 
which any Foreign Oourt ought to recognize 
against foreigners who owe no allegiance or 
obedience to the power which so legislates.” 

The jurisdiction of a Court as against a 
foreigner is really questioned on a more far- 
reaching ground where local law has con- 
ferred jurisdiction upon it against foreigners. 
It is the power of the legislature itself 
which is negatived, where local legislature 
confers unlimited jurisdiction upon its 
Courts to entertain suits against 
foreigners, all Courts bound by such legis- 
lature cannot disclaim jurisdiction or 
refuse to recognise the validity of decrees 
passed against foreigners by such Courts; 
but the validity of these decrees may have 
to be tested in foreign countries, which are 
at liberty to question the power of the 
State in which they were passed and which 
will be guided by considerations involving 
not only the question whether the Court 
which passed a particular decree had juris- 
diction to pass it, but the further question 
whether the legislature which conferred 
jurisdiction cn the Court passing the decree 
had itself power to pass the law conferring 
that jurisdiction. The jurisdiction of the 
Subordinate Judge of Agra is, in sub- 
stance, questioned on the ground that 
the Indian legislature had no power 
to confer jurisdiction upon Courts in 
British India to entertain suits against 
residents in Indian States, where cause 
of action arose within their jurisdiction. 
I do not think that this ground can 
prevail, as it cannot ke said ihat a resident 
of an Indian State owes no “allegiance or 
obedience to the power which legislates.” 
As I shall presently show, the power to 
legislate, possessed by the Indian legislature, 
is derived from Act of Parliament, to 
which undoubtedly every Indian State 
and its subjects owe allegiance and 
obedience. 

The extent to which Indian States and 
its people are amenable to the authority 
ofthe Indian legislature by the sovereign 
power to which both British India and 
Indian States owe allegiance, is to be found 
in Acts of Parliament, under which the 
Legislative Council of British India was 
constituted. The earliest, to which it is 
necessary torefer and which was in full 
force in 1908, when theCode of Civil Pro. 
*Page of 22 O—[Hd.] 
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cedure, Act V of 1908, was passed, is the 


Indian Councils Act of 1861 (24 and 25 


Victoria, Ch. 67), which was passed on 
August 1, 1861, by the Queen's Most Ex- 
cellent Majesty, by and with the advice 
and consent of the Lords Spiritual and 
Temporal, and Commons. Section 22 of that 
enactment provided as follows: 

“The Governor-General in Council shall have 
power at meetings for the purpose of making 
Laws and Regulationsas aforesaid, and subject 
to the provisions herein contained, to make 
Laws and Regulations for repealing, amending, 
or altering any Laws or Regulations whatever, 
now in force or hereafter to be in force in the 
Indian Territories now under the Dominion of 
Her Majesty, and to make Lawe and Regulations 
for all persons, whether British or Native, 
Foreigners or others, and forall Courts of Justice 
whatever, and for all Places and Things whatever 
within the said Territories, and for all servants of the 
Government of India within the Dominions of Princes 
and States in Alliance with Her Majesty. WD oars 

The powers thus conferred upon the 
Governor-General in Council were en- 
larged by an Amending Act of 18€5 
(28 and 29 Victoria, Ch. 17), the preamble 
of which runs as follows: 

“Whereas by an Act passed in the Sessions holden 
inthe twenty-fourth and twenty-fifth years of the 
Reign of Her present Majesty, Ch. 67, it was, among 
other things, enacted, that the Governor-General of 
India in Council shall have power, at meetings for 
the purpose of making Laws and Regulations, to make 
Laws and Regulations for all persons, whether British 
or Native, Foreigners or others, within the Indian 
Territories under the Dominion of Her Mejesty . 
is . And whereas itis expedient to enlarge the 
said power by authorizing the Governor-General cf 
India in Council to make Laws and Regulations for 
all British Subjects of Her Majesty within the 
Dominions of such Princes and States. . . . .” 

The first section of the Amending Act 
provided: 

“The Governor-General of India shall have Power, 
at Meetings for the Purpose of making Laws and 
Regulations, to make Laws.and Regulations for all 
British Subjects of Her Majesty within the Dominions 
of Princes and States in India in alliance with Her 
Majesty, whether in the Service of the Government of 
India or otherwise.” . , 

Further extensions of the Indian Councils 
Act of 1861 were made by the Amending 
Act of 1869 (32 and 33 Victoria, Ch. 98) and 
by that cf 1892 (55 and 56 Victoria, Ch. 14), 
The Indian Councils Act of 1909 and the 
Government of India Act of 1919, which 
did not effect any change of substance, 
were passed after the Civil Procedure Code 
and need not be considered in detail. 


It is not necessary to consider the 
question whether a perscn residing in 
an Indian State should be considered a 
foreigner or British subject, as in either 


case under the Indian Councils Act of 
1861 as amended subsequently, the 
Governor-General of India in Oouncil 
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is authorised to make laws applicable 
to them. Ample safeguards were provid- 
ed, at any rate, in the Indian Councils 
Act of 1861 to protect the interests of 
persons other than those residing in 
British India. Any improper legislation 
could be vetoed by the Governor-Gene- 
ral, and further protection was afforded 
by s. 21 of the Act of 1861, which provided 
that: 

“Whenever any such Law or Regulation has been 
assented to by the Governor-General, he shall 
transmit to the Secretarty of State for India 
an authentic copy thereof; and it shall be lawful 
for Her Majesty to signify through the Secretary 
of State for India ia Council. Her Disallow- 
ance of such law; and such Disallowance shall 
make void and annul such law, from or after the 
day on which the Governor-General shall make known 
by proclamation, or by signification to his Qouncil, 
that he has received the notification of such Dis- 
allowance by Her Majesty." 

The power thus conferred upoi the 
Governor-General is very wide and com- 
prehensive, and it cannot be doubted that 
any law passed by the legislative authority 
in British India which has received the 
assent of the Goyerner-General must be 
recognised as binding on those residing 
in Indian States, co far as such law affects 
them. Sections 84 and 87, Civil Procedure 
Code, clearly illustrate the existence of this 
power. In those sections foreign states, 
Princes, Chiefs and Ambassadors and 
Envoys have been accorded certain privileges 
as regards suits to be brought against 
them. Section 20, Civil Procedure Code, 
which provides for forum as regards all 
suits whether instituted against British 
Indian subjects or others is, as already 

. mentioned, wide enough to cover cases 
against persons residing in Indian States. 
It is clear to me that a decree passed 
against a person residing in an Indian 
State by a Court having jurisdiction 
under s. 20, Civil Procedure Code cannot 
be disregarded as one passed without 
jurisdiction by any Court in British India 
orone situate inan Indian State, all of 
which owe allegiance to the Crown from 


whom legislative authority is derived 
by the Indian legislature which conferred 
jurisdiction upon the Oourt passing 
it. 


The case-law bearing on this question 
fully supports the conclusion arrived at 
by me, though the reasoning and the 
grounds on which the case of Gurdial Singh 
v. Raja of Faridkot (2) is distinguished 
may be somewhat different. In Kessowji 
Damodar Jairam v. Khimji Jairam (3), 


(3) 12B 507, 
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which is relied on. by the defendant-appellant 
and supports him, had reference to cl. 12, 
Letters Patent of the Bombay High Court. 
16 was certainly held in that case that the 
Bombay High Court could not in the ex- 
ercise of its original jurisdiction entertain 
the suit against a resident of Outch, who, if 
he had been residingin British India, would 
have been amenable to ils jurisdiction. 
Later rulings of the Bombay High Court, 
practically overrule it: See Girdhar 
Damodar v. Kassigar Hirgar (4) and 
Rambhat v. Shanker Baswant (5), in which 
it was definitely held that:— 

“Under the Civil Procedure Oode (Act XIV of 1882) 
British Courts are empowered to pass juigment 
against a non-resident foreigner provided that the 
cause of action has arisen within the jurisdiction of 
the Court pronouncing the judgment,” 

The Madras High Court has also taken 
the same view in Srinivasa Moorthy V. 
Venkata Varada Ayyangar (6). An observa- 
tion of their Lordships of the Privy Council 
in Annamalai Chetty v. Murugasa Chetty 
(7) (at p. 552*) fully supports the view taken 
by the Bombay and the Madras High 
Courts: — 

“Their Lordships see no reason for doubting the 
correctness of the decision of the case of Girdhar 
Damodar v. Kassigar Hirgar (4) at p, 666, where 
the defendant wasa native of Cutch andthe cause 
of action arose within the local limits of the 
jurisdiction of the British Indian Court in which 
the action was brought. But that case does not 
cover the present one.” 

The case to which their Lordships made 
reference has already been mentioned 
by me. It was held in that case that the 
Bombay High Court had jurisdiction to 
entertain a suit on its original side 
against a native of Cutch, asthe cause of 
action has arisen within ite jurisdiction. 
Another case decided by their Lordships 
of the Privy Council is Srinivasa Moorthy v. 
Venkata Varada Aiyangar (8), on appeal 
from the decision in Srinivasa Moorthy v. 
Venkata Varada Ayyangar (6). It must be 
said as regards this case that the decision 
turned onthe question whether the defend- 
ant who waa not a permanent resident 
of British India, washeld to be dwelling 
within the jurisdiction of the Madras High 


(4) 17 B 66. 

(5) 25 B 528; 3 Bom. L R 82, 

(6) 29 M 239; 16 M L J 238. 

(7) 26 M 544; 30 I A 220: 8Sar. 523:7 O WN 754; 
13 ML J 237; 5 Bom. L R494 (P 0). 

(8) 11 Ind. Cas. 447; 34 M257; 33 I A 1239; 150 W 
N741; 8 ALJ 774;13 Bom, L R1520; (1911) 2MW 
N ae 14 O LJ61; 21M L J 669; 1OMLT 263 
(P 0... 
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Court within the meaning of its Letters 
Patent. 

At first sight there’ seems an inconsisten- 
cy between a dictum of their Lordships 
of the Privy Council in the Faridkot case 
(2) and their reference with approval to 
Girdhar Damodar v. Kassigar Hirgar (4) 
already quoted. It seems to me that the 
two are easily reconcilable. In the Faridkot 
case (2) the question was whether the 
Court of one Indian State had jurisdiction 
over a person residing in another Indian 
State. Their Lordships held in the nega- 
tive, even though the cause of action 
had accrued within the jurisdiction of 
the Faridkot Court, the reason being that 
one of these States had no authority 
to confer jurisdiction upon its Court so as 
to affect residents of another State, assuming 
the law in force in Faridkot conferred juris- 
diction upon its Court against -foreigners 
in the manner laid down by 8.20, Civil Pro- 
cedute Code. In the case of Girdhar Damo- 
dar v. Kassigar Hirgar (4), the question 
was whether a Court in British India had 
jurisdiction against a resident of Cutch, 
where the cause of action arose within its 
jurisdiction. The answer in the affirmative, 
given both by the Bombay High Court and 
their Lordships of the Privy Council, is 
easily supported on the hypothesis which I 


have discussed above, namely, that the. 


Indian legislature has so enacted s. 20, Civil 
Procedure Cole, as to confer jurisdiction 
on the British Indian Courts as regards 
persons residing in Indian States, who 
owe allegiance to the Crown, from whom 
the Indian legislature derives its authori- 
ty. 

A Bench of this Court held in V., E. 
Smith v. Indian Textile Co. (9) that the 
Code of Civil Procedure extends to the 
whole of British India, and there is no 
limitation in the Code or in any other Act 
in force in this country excepting foreigners 
from the jurisdiction of British Indian 
Courts, My learned brother has dealt at 
length on the question whether the defend- 
ant submitted to the jurisdiction of the 
learned Subordinate Judge by appearing 
and contesting the plaintiff's case. I agree 
with him that it is not open to the defend- 
ant to turn round and escape ths con- 
sequence of the decree passed by the 
Court below on the ground that it had no 
jurisdiction. Itis true that the defendant 
questioned the jurisdiction of the learned 
Subordinate Judge. This, however, does 


9 (9) 101 Ind, Gas. 673; AI R 1927 All, 413;49 A 
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not take away the effect of the defendant's 
conduct in appearing and contesting the 
plaintiff's claim to the bitter end. If the 
defendant had no intention of submitting 
to the jurisdiction of the lower Court, he 
should haveignored the process issued by 
it. This view is fully borne out by the 
cases cited and discussed by my learned 
brother, and I have nothing to add. 

Another contention, put forward on 
behalf of the defendant-appellant was that 
the suit, as framed, was not maintainable, 
The defendant has been styled as the 
“Gaekwar Baroda State Railway through 
its Manager and Engineer-in-chief.” It 
was argued that the person really sued is 
His Highness the Maharaja and that no 
permission of the Governor-General of 
India having been obtained, as required 
by s. 66, Civil Procedure Code, the suit 
was not maintainable. It js said that the 
satisfaction of the decree, if passed, will 
be obtained from funds belonging to the 
Maharaja. The question, however, is 
whether s. 86, Civil Procedure Oode, is 
applicable to a claim of the nature made 
in the present case. Section S6 occursin 
a part of the Civil Procedure Code which 
is headed as “suits by aliens and by or 
against foreign and native rulers.” 
Section 86 contemplates cases in which a 
claim is directed against a Prince or Chief 
as such. Itis said thats. 87 which provides 
that a Sovereign Prince ora Ruling Chief 
shall be sued in the name of his State, is 
against this view. I do not think that there 
is any inconsistency between s. 87 and 
s. 86 being limited to suits against Princes 
and Chiefs personally. Both the sections 
have been framed in deference to the 
dignity of the Princes and Chiefs. Where 
the consent of the Governor-General 
required by s. 86, is given, the Code further 
provides in s. 87 that the name of the 
Prince and Chief should not be dragged 
in the title of the suit and that he should 
be sued in the name of his State. These 
sections must be read with other parts of 
the Civil Procedure Code, which, in my 
opinion, cover a case like this. Order 
a r. 10, Civil Procedure Code, provides 
that: 

“any person carrying on business in a name or 
style other than his own name must be sued in 
such name or style as if it were a firm name; and 
so far as the nature of the case will permit all rules ` 
under this order shall apply.” 

Since the Maharaja of Baroda carries 
on business, that is, runs a Railway in the 
name and style of “The Gaekwar ‘Baroda: 
State Railway”, he can be sued in such 
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name. The object underlying ss. 86 and 
87, Civil Procedure Code, is in no way 
frustrated. The contract having been 
entered into by the Railway Administration 
represented by its Manager, the other party 
to the contract is entitled to treat it as a 
legal entity for obtaining relief against 
breach of such contract. He (the op- 
posite party) need not go behind it 
to find out as to who is behind the 
Railway -Administration. If the owner 
of the railway allows the railway to 
deal with third persons as a legal entity 


and to enter into a contract on that foot- 


ing, cannot, when a suit is brought on 
such contract, assert his position as the 
proper party, nor can the Railway Ad- 
ministration repudiate its liability to be 
sued. If a Railway Administration could 
enter into a contract through its Manager, 
I can see no jurisdiction for holding that 
it cannot be sued through the same 
agency. So far as the Ruler of the State is 
concerned, no property other than that 
administered by the railway will be liable 
to satisfy the decree which may be passed 
against the Railway Administration. Jn 
this connection itis important to note that 
the contracts now sued on were made with 
the Railway Administration. 

The learned Subordinate Judge has 
elaborately dealt with the question whether 
the Gaekwar Baroda State Railway is a 
Corporation sole. Ido not think that it is 
necessary to express any opinion on that 
question, In my view, even if the Gaekwar 
Baroda State, Railway is a Corporation 
sole, the contention urged on behalf of the 
defendant-appellant, which is based on 
5. 86, Civil Procedure Code, has to be met. 
It cannot, in my opinion, be met by re- 
ference to O. XXIX, which makes certain 
provisions for suits by or against Corpor- 
ations. There are only three rules in that 
Order, none of which lays down that a 
suit may be brought against a Corporation 
in itsown name, The proposition, that a 
suit against a Corporation without dis- 
closing the name of the person behind it 
is maintainable, cannot be supported , by 
anything in O. XXIX, In my opinion, 
O. XXX, Civil Procedure Code, which is 
headed as “suits by or against firms and 
persons carrying on business in names 
other than their own,” will have to be 
resorted to for holding that such a suit 
is maintainable. As I have said, r. 10 of 
that Order clearly covers a case like the 


one before us. , 
“On questions other than those dis- 
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cussed above I am in full agreement 
with the conclusion arrived at by my 
learned brother, and have nothing to 
add. 

Rachhpal Singh, J.— This is a de- 
fendant’s appeal arising out of a suit to 
recover balance of the price of the goods 
supplied and damages. 

The facts which have given rise to this 
litigation between the parties may briefly 
be stated as follows: Sheikh Habibullah, 
the plaintiff-respondent, isa timber mer- 
chant, carrying on business at Agra and 
takes contracts for the supply of sleepers. 
and logs of wood to various Railway Ad- 
ministrations in India. The defendant in 
this case is Gaekwar Baroda State Railway, 
and it had been sued through its Manager 
and Chief Engineer. On April 19, 1923, 
the plaintif was given a contract, under 
work order No. 42 for the supply of 
25,000 sleepars. On April 23, 1923, the 
plaintiff was given three more contracts for 
the supply of sleepers under work orders 
Nos. 1-M, 2-M and3-M. All these contracts 
were given to the plaintiff by the Manager 
and Ohief Engineer of the defendant Rail- 
way,who according to the plaintiff, was fully 
competent and authorised to make them 
on its behalf, There are some other con- 
tracts mentioned inthe plaint, but we are 
not concerned with them in this appeal. 
The plaintiff says that in respect of con- 
tracts Nos. 1-M, 2-M and 3-M he supplied 
certain goods but no supply has been 
made in regard to contract No. 42. Mr. 
Martin was the Manager and Chief Engi- 
peer of the defendant Railway when the 
aforesaid four contracts were given to the 
plaintiff. He left the service of the de- 
fendant Railway on April 26, 1923, that is 
to say, a few days after the contracts were 
given, He was succeeded by Mr. Hould- 
craft, who, under his letter dated 
June 14, 1923, cancelled all the orders 
which had been placed with tho plaintiff, 
on the allegation that the materials which 
the plaintiff had supplied were unfit for 
use or of inferior quality. 

The plaintiff alleges that on his repre- 
sentation to the Baroda State authori- 
ties this letter of cancellation was with- 
drawn, and the contracts were revived, 
Some negotiations went on and then it was 
agreed, according to the plaintiff, that the 
goods yet to be delivered should be in- 
spected before delivery. The plaintiff says 
that he was agreeable to this proposal, 
but the Baroda State Authorities insisted 
that the inspection should be by itg 
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Officers, while he wanted this to be done 
through some independent agency. The 
defendant Railway alsoinsisted that the 
plaintiff should accept reduced rates 
for the goods which were to be sup- 
plied as a condition precedent to re- 
vival of the orders. The plaintiff did 
not agree to this. Eventually the Mana- 
ger and Chief Engineer of the defen- 
dant Railway cancelled all the work 
orders by his letter, dated May 3, 
1924, which was received by him at 
Agra on May 7,1924. The plaintiff, therc- 
upon, instituted a suit in the Court below 
against the defendant to recover a sum of 
Rs. 1,54,906-10-0. The plaintiff denied that 
the goods supplied by him were unfit or of 
inferior quality, and he contended that the 
action of the defendant in cancelling the 
work orders was wrongful. 

The defendant pleaded that H.H. the 
Maharaja of Baroda was the owner of the 
defendant Railway and he should have 
been sued; and as this was not done the 
suit as instituted was bad and not main- 
tainable. It was also contended that the 
Court below had no jurisdiction to try the 
suit, that it was not’within limitation, and 
that it was bad for the reasons given in 
para. 27 of the written statement. The 
main plea in defence was that the goods 
which the plaintiff had supplied were rotten 
and below the specification required and 
so the defendant was justified in cancelling 
the work orders. It was also alleged that 
the plaintiff had been overpaid, and that 
nothing was due to him. 

The learned Subordinate Judge who tried 
the case held that he had jurisdiction to 
try it, that the claim was within limi- 
tation, that the action of the defendant in 
cancelling the work orders was wrongful, and 
that the plaintiff was entitled to a decree 
The suit was decreed for a sum of 
Rs. 1,01,437 with future interest at 6 per 
cent. per annum. The defendant has pre- 
ferred this appeal against the decree of the 
Court below. 

Now I proceed to consider the various 
points raised in this appeal on behalf of the 
defendant-appellant, The fourth issue in 
the case is: 

“Are the contracts relied on by the plaintiff legal 
and binding on the defendant ? ” 

The plaintiff in para. 3 of the plaint stat- 
ed that he had entered into these contracts 
with the defendant Railway through its 
Manager and Engineer-in-chief who was 
competent to make them on its behalf, 
The defendant in his written statement de- 
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nied that the contracts were validly entered 
into. In para. 27 of the written statement 
the defendant stated that these contracts 
in question were illegal and invalid on the 
following grounds among others: 

(1) One of the orders was signed after 
the goods covered by them had been deli- 
vered by the plaintiff. (2) The forms used 
for the order, referred to in para. 2 of the 
plaint, (were not, and are not) the proper 
forms prescribed for contracts under 
the rules and regulations of the 
defendant (vide Annexure No. 1 which is the 
contract form in which such contracts are 
executed). (3) In respect of order No. 2-M 
the plaintiff falsely and fraudulently re- 
presented that the rate therein mentioned 
was the same as that in his agreement with 
the B.N. Railway for the supply of metre- 
gauge sleepers. As a matter of fact the 
B. N. Railway had got no metre-gauge line 
at all. No other grounds were mentioned 
in the written statement on the basis of 
which the defendant contended that the 
contracts were illegal and invalid. The 
parties were examined by the Court, and at 
p. 31 we find that the Counsel for the de- 
fendant made a further statement on this 
question. It was stated that on the follow- 
ing two grounds the contracts were not 
legally binding: (1) That wrong forms 
were used. (2) That the Manager and 
Engineer-in-chief who was a mere servant 
of the defendant Railway, had no power to 
enter into contracts on its behalf without 
the sanction of the Minister-in-charge of the 
State, that the Manager could not put his 
signature to the contract without his sance 
tion. 

Dealing with the first objection it may be 
remarked that the statement made by the 
Counsel for defendant, printed at p. 31, is 
correct when he says that the forms which 
had been used were not proper formsin which 
contracts of this kind should have been 
drawn up. There is no doubt that the 
forms used are meant for use in relation 
to building contracls given to contractors; 
but it is altogether wrong to say that the 
contract would become illegal or, not bind- 
ing, simply because the Manager and 
Engineer-in-chief who entered into contracts 
with the plaintiff, used these wrong forms, 
Ti ,was a servant of the defendant Railway 
who was responsible for using wrong forms, 
and surely the defendant cannot derive any 
advantage from this omission of its own 
servant. In all the work orders it is clearly 
stated how many sleepers the plaintiff ig 
to supply, at what rate he is to be: paid, 
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and that he‘is to supply sleepers as per 
usual specification. In spite of the use of 
wrong forms, these contracts, if olherwise 
good, would be perfectly binding between 
the parties. In order todecide the question, 
we have to look tothe terms of the contracts. 
The second point taken by the defendant’s 
Counsel ın the statement printed at page 31 
was that Mr. Martin, the Manager and 
Engineer-in-chief of the defendant Railway 
had no authority to enter into the contracts 
which are the subject-matter of the dispute 
between the parties tothis appeal. It was 
stated that the Manager of the defendant 
Railway had no power to enter into a 
contract without the sanction of the 
Minister-in-charge, and that he signed these 
contracts without obtaining the sanction of 
the Minister, and was not competent todo 
so. On a consideration of the evidence 
produced in this case I am of opinion that 
the point must be decided against the 
defendant. Thedefendant has not produced 
any rules or regulations of the State, or the 
Railway, on a perusal of which we could see 
for ourselves as to whether or not under them 
the Manager and Engineer of the Railway 
was competent to enter into binding 
contracts. No rule bas been shown to prove 
that under it the Manager of the defendant 
Railway has to obtain sanction of. the 
Minister-in-charge before making a binding 
contract. : 

It is significant that during a long corres- 
pondence which passed between the plaintiff 
on the one side and the defendant and his 
legal advisers on the other, never was a 
suggestion made that the contracts were not 
binding because the Manager of the defend- 
ant Railway had not obtained permission of 
the Minister-in-charge. According to the 
correspondence Mr. MHouldcraft, who 
succeeded Mr, Martin, in the end of 1923, 
within a few days after these contracts in 
suit had been made, intimated to the State 
authorities about them; but the State never 
repudiated the contracts on the ground that 
the Manager had no powerto make the 
contract. Inrespect of work order No. 1-M, 
1488 sleepers had been supplied by the 
plaintiff. The defendant or the State never, 
after knowing that these sleepers had been 
supplied in pursuance of an order placed 
by Mr. Martin with the plaintiff, told him 
that the contract was not binding onthe 
ground that Mr. Martin had no authority to 
make it. As regards 2-M, out of 10,000 
sleepers, only 9,327 were supplied, and the 
defendant's Manager paid alargesum of 
about Rs, 41,000, and yet the defendant 
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never took any objection that the contract 
was illegal. As regards the other two 


contracts Nos. 42 and 3-M., the defendant, 
throughout his correspondence with the 
plaintiff, never suggesled that these 


contracts were not binding because the man 
who made them was not competent to do so. 
On the other hand, throughout, the defend- 
ant expressed his willingness to accept the 
goods to be supplied under these two 
contracts, if the plaintiff could come toterms 
as regards the method of their inspection | 
before delivery. We haveon the record 
several contracts relating to supplies of 
sleepers and wood in previous years all 
entered into between him and the Manager 
of the defendant Railway. I shall cite only 
a few of them as instances: 

“i, Work order No. 3 printed at page 2 for 4,0C0 
sleepers, dated October 9, 1920. 

2. Work order No. 19 for 5,000 sleepers, dated 
November 1, 1920, printed page 245. 

3. Work order No. 11, printed at page 23, dated 
February 5, 1821, forthe supply of 60 sleepers. 

4. Work order No. 9 of 1971, printed at page 253 
dated February 5, 1921, for 14,000 sleepers. 

5. Workorder No 1} of May 14, 1921, printed at 
page 257 for the supply of 26,000 sleepers.” 

Tt will be seen that all these contracts 
were entered into by the Manager of the 
defendant Railway on its behalf. Goods 
were supplied and full payments made in 
satisfaction thereof. The defendant never 
raised a plea before that the Manager who 
had entered intothese contracts was not 
authorised todo so. Itis not suggested 
that those contracts were made by him with 
the sanction of the State. On behalfofthe 
defendant, we were referred to the evidence 
of Sir Manubhai Mehta, the Diwan of the 
State and Mr. Parekh, who deposed that the 
contracts could not be made without the 
sanction of the Minister. It would have 
been much better ifthe defendant, instead 
of relying on the opinion of these gentlemen 
as regards the interpretation of the State 
rules on the subject, had produced those 
rules so that we might have been ina 
position to decide for ourselves the question 
of competency or otherwise of the Manager 
to make binding contracts on behalf of the 
defendant. No explanation was offered as 
to why, if the Manager of the defendant had 
no power, he was allowed for years to enter 
into contracts without any repudiation on 
the part of the State. Here we have a case 
of acontractor who has been supplying 
materials to the defendant Railway for 
several years. All the contracts under which 
he made supplies were entered into by the 
Manager and he was always paid. Under 
these circumstances, the plaintiff was 
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perfectly justified in entering into contracts 
with the Engineer-in-chief of the defendant 
Railway. The Counsel for the defendant 
in his statement at p.31 stated that most 
of the sleepers supplied by the plaintiff 
had .been used in the work for which they 
were found fit, and some of them were 
still lying in the defendant’s godown. If 
the case of the defendant was that the 
contracts were by an unauthorised person, 
then the defendant Railway was not justified 


in using the sleepers which the plaintiff 


had supplied in pursuance of those 
contracts. The action of the defendant 
in using the sleepers goes to show that 
it accepted the position that its Manager 
had full power to enter into a binding 
contract and if is no longer open to the 
defendant in view of these circumstances to 
change its position. The only documentary 
evidence on the record is an extract from 
the State Railways’ Construction Code, 
printed at p. 243, This cannot help the 
defendant. All that it says is that the 
Manager and Iingineer-in-chief should call 
for tenders, but it is open to him not to 
; do so for any reason. As regards cl. 3, 
para. 27, all that is necessary to say isthat 
it was not even mentioned in his arguments 
by the learned Counsel for the appellant. 
In my opinion, the sworn testimony of the 
‘plaintiff and the inference arising from 
the practice observed in other similar 
transactions show that the Manager had 
powers to make contractis on behalf of the 
‘defendant Railway which have not been 
rebutted by the appellant. It must, there- 
fore, be held that the Manager and Engineer- 
in-chief of the defendant Railway. was 
competent to make contracts with the 
plaintiff on its behalf. 

The next question for consideration is 
that of jurisdiction. This question has 
two aspects which have to be considered 
separately. They may be sub-divided as 
follows:. (1) Whether a cause of action 
arose within the . jurisdiction of Agra 
Courts? (2) Whether a foreigner not 
residing in British India can be suedin 
a British Court, if a cause of action 
arises against him in British India? We 
whall deal with these’ two points separate- 


Hy. 

Ishall, at first, take up the question 
‘whether a cause of action arose within 
the jurisdiction of the learned Subordinate 
Judge of Agra. Section 20, cl. (c), Civil 
Procedure Code, permits a plaintiff tosue 


no a Court within whose jurisdiction the | 


sause of action arose wholly 
158—107 & 106 


or in part, 
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The plaintif contends that his case is 
covered by cl. (e). The question as to what 
the expression “cause of action” means has 
been the subject of discussion in a large 
number of cases decided by their Lord- 
ships of the Privy Council and various 
High Courts. In Chand Kour v. Partab 
Singh (10) their Lordships of the Privy 
Council dealing with the question made 
the following observations; 

“Now the cause of action has no relation 
whatsoever to the defence which may be get up 
by the defendant, nor does it depend upon the 
character of the relief prayed for by the plaintiff, 
It refers entirely to the grounds set forth in the 
plaint as the cause of action, or, in other words, 
to the media upon which the plaintiff asks the 
Court to arrive at a conclusion in his favour.” 

Ina case Duncan Bros and Co. v, Jeet- 
mull Sreedharee Lal (11) (at p. 379*) it was 
remarked that the question: 

“Whether any particular fact constitutes a cause- 
of action isa question of fact in each case, with 
reference to the substance rather than the form of 
action,” 


Now leb us see what is the cause of 
action given by the plaintiff in his plaint 
as it will be on a consideration of the 
facts given therein that we shallhave to 
decide whether they can be said to constitute 
a cause of action which gave the Court 
below jurisdiction. In the case before us 
the plaintiff in his plaint mentions that. 
various, contracts for the supply of wood 
were entered into between him and’ the 
defendant. The goods tobe supplied 
were to be sent to Goyaghat, a certain 
place in Baroda State, from various places. 
Then he states that the Manager and 
Engineer-in-chief of the defendant Railway 
wrongfully cancelled his contracts on the 
ground that the goods already supplied 
were of inferior quality and were not up to 
specification. 

The reason why the plaintiff says that 
the Agra Court had jurisdiction to try his 
suit is stated in the plaint as follows: 

“The cause of action arose at Agra, one of the 
Railway Stations on the Wast Indian Railway, 
where the contract was to be performed under . 
the contracts and where the said letter No, 4698 
was delivered to the plaintiff on May 7, 1924.” 

What the plaintif says is that under 
the terms of this contract, he agreed to 
give delivery of goods at, among other 
places, railway stations on the Hast Indian 
Railway, and as Agra happens to be one 
of those stations where he could have 
given delivery, a part of the cause of action 


(10) 16 0 98; 15 14153;5 Sar. 243; 12 Ind. Jur, 


. 33L (PO 


Je 
(11) 19 O 372. se 


*Page of 19 0.— Hd. 
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arose there but owing to the wrongful action 
of the defendant in cancelling the contract 
he was prevented from giving delivery 
of the goods supplied at Agra. This con- 
tention of the plaintiff has found favour 
with the learned Sudordinate Judge, and 
what we have to consider is whetberthe 
view taken by him is correct. In consider- 
ing this question it is necessary to bear 
in mind that in no two cases the facts 
are alike, and therefore it is desirable 
that. in order to find out whether a cause 
of action arose wholly or in part within 
the jurisdiction of the Agra Court we 
should carefully laok into the proved facts 
of the case before us. Inthe four work 
orders ‘in suit there is an express provision 
that the delivery of the goods to be sup- 
plied is agreed to be made “F. O. R. 
stations of East Indian and other railways 
mentioned therein.“ Now Agra is one of 
the stations on the East Indian Railway 
and according to the contracts, goods could 
have been delivered there if the plaintiff 
had so chosen. Frem the correspondence, 
it will be seen that the plaintiff was 
always willing and anxious to make de- 
liveries of the goods. In this connection 
I may refer to two letters of the plaintiff 
printed at pages 319 and 323. The plaintiff 
could .not deliver goods owing to the can- 
cellation of the contracts by the defend- 
ant. ` At this stage it isnot necessary to 
go into the question whether the action 
of the defendant in cancelling the con- 
tract was wrongful or not. It appears to 
me that where the partiesto a contract 
agree that the delivery is to be made at 
a particular place, then a cause of action 
would arise therein part at least, because 
under the terms of the contractit is the 
place where a part of the contract is to 
be performed. And if owing tothe action 
of the buyer, the seller is unable toper- 
form the contract at the place agreed upon, 
he will have a right to institute his suit 
there. 


In the case before us, underthe agree- 
ment between the parties, the plaintiff 
agreed to.deliver gcods at various stations 
of several railways, It is, in my opinion, 
open to him toinstituteasuit for damages 
for bieach ‘of contract at any one of those 
stations. In a suit for damages for breach 
of contract the cause of action consists of 
making the ccntract and of its breach so 
that the suit may be filed either at the 
place where the contract was made, or at 
the place where it should have heen 
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performed. Agra is one of the several 
places where the contract could have been 
performed by making delivery of goods to 
the defendant, F. O. R. in accordance with 
the {erms of the contract, and so, I think 
that the contention of the plaintiff that 
the cause of action in part arose there, 
appears lo be well founded. 

The result of the contract put in sim- 
ple language, was this: the defendant 
und the plaintiff entered into a contract in 
Baroda State, under which the plaintiff 
agreed to supply goods. The defendant di- 
rected the plaintiff to deliver goods F. O. 
R. at certain railway stations. If the 
contract had not been cancelled by the 
defendant, the plaintiff could have perform- 
ed his part of the contract by making 
delivery atany of the stations on therail- 
ways mentioned, then he would have been 
entitled to sue for the price in Court 
within whose jwisdiction the place of de- 
livery was. I cannot understand how it 
can be said that no cause of action 
would arise at the place where the goods 
could have been delivered but for the 
cancellation of the contract by the defend- 
ant. The learned Counsel for the defend- 
ant-appellant contended before us that 
it may be inferred from the conduct of the 
plaintiff that he had no intention of mak- 
ing any delivery of gocds at Agra. The 
plaintiff had produced evidence to prove 
that the goods which he desired to send 
to the defendant were lying at some sta- 
tion in the Central Provinces, and at a 
station on the R. K. Railway. It is urged 
that this shows that he had no idea of 
delivering any goodsat Agra. I entirely 
disagree with this proposition. According 
tothe agreement between .the parties 
Agra was one of the places where the 
contract could have been performed by 
making delivery, and we do not know what 
the plaintiff might have done it the 
contract had not been cancelled. It ap- 
pears to me that it is open tothe plaintiff 
to sue the defendant at any of the places 
where the contract was to be performed 
by making. delivery of goods. Section 38, 
Contract Act, says: 

“Where a promisor has madean offer of perform- 
ance to the promisee, and the offer hasnot been 
accepted, the promisor is not responsible for non- 


performance, nor does he thereby ‘lose his rights 
under the contract.” 


Under the terms of the contract between 
the parties one of the rights of the plaint- 
iff was to be able to suethe defendant 
at any of the places where the goods were 
to be delivered, and the contract 


1985 
was to be performed and he can 
be said to have lost that right ‘simply 
because of the cancellation of the contract 
by the defendant. The performance of 
a contract is a part of the cause of action 
and a.suit in respect of it can always be 
nes at the place where the contract 
hould have been performed. I may refer 
to a few of the decided cases on the 
question before us. In. Chunni Lal v. 
Mahipatram (12), it was held that in an ac- 
tion for breach . of promise of contract the 
cause of.action arose at the place where 
the goods ought to have.been delivered. In 
that case the plaintiff and the defendant 
had entered into an agreement at Parola. 
The defendant agreed to sell and deliver 
certain goods to the plaintiff. It was 
further agreed that the goods would be 
measured at a place called Mawrod and 
would be delivered at a place called Padsha. 

he goods were not delivered. The Court 
held. that the cause of action arose at 
@adsha where the goods were to be de- 
livered. It is not easy to understand why 
she Court held that action did not lie at 
Parola also where the contract was made 
ind price paid. Another case on the 
doint is Llewhellin v. Chunni Lal (13). The 
lefendant was a resident of Saran district. 
(n that district the plaintiff and the de- 
‘endant entered into a contract under 
which. the plaintiff agreed to deliver cer- 
ain goods to the defendant when the 
arice was to be paid by a draft on Calcutta 
ut -Cawnpore where the plaintiff carried 
m business. Tue plaintiff delivered the 
rods in Saran district. The plaintiff 
ued the defendant for the price at 
Jawnpore. A Bench of two learned Judges 
£ this Court held that the Uawnpore 
Jourt had jurisdiction because the inten- 
ion of the parties was that the price would 
6 paid there. ‘The following observa- 
ions made in that case, to be found at 
4, 425*, go to support the case of the 
wlaintiff-respondent in this appeal before 
8: 
“In the present instance, for example, the plaint- 
Ys were to deliver the 500 maunds of fresh and 
dean up-country indigo seed at Sattaghat on or 
fore February 15, 1487. If they had failed to 
aake such delivery the defendant might have 
ued them in the Courts of the district in which 
attaghat is situate, or in Cawnpore where the 
laintifis carry on their business for damages for 
reach of contract or to enfore the specific perform- 


ace. So if the defendant had refused to accept the 
livery on the ground of the indigo seed not 


(12) 5 BHOR 33. 
(43) 4 A 423, A W N 1882, 101, 
*Page ofi A—|Ed,] 
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being of the quality agreed to tlie plaintiffs might 
in their turn have sued him in the same Court for , 
damages.” 


These observations go to show that tha 
Court was of opinion that in a case like 
the one before us a suit would lie at the 
Place where the delivery was to be made. 
In Shes Charan Lal v. Taj Bhai Ali Bhai 
(14) it was decided that an action for 
damages for breach of contract would lie 
at the place where the delivery was to be 
made. Seeon the same point Ram “Lal v. 
Bhola Nath (15). The plaintiff in that 
case was a resident at Kasganj and he 
ordered certain goods which were delivered | 
V. P. Psat Kasganj. He sued for damages 
and this Court held that as the place of 
delivery was Kasganj the suit would lie 
there. I may refer to the case of Benaim 
and Co, v. Debono (1). A merchant carry- 
ing on business in Gibralter sold to the 
respondents, a merchant in Malta certain 
goods F. O. B., Gibralter. The acceptance 
was made at Malta and so that was the 
place where the contract was deemed to 
have been made. One of the questions 
which had to be considered in the case 
was as to which was the place of the per- 
formance of the contract. Dealing with 
this question their Lordships of the Privy 
Council made the following observations; 

“No doubt the contract should be regarded as 
made in Malta for thence came the final accept- 
ance by the respondent of the offer made by the 
appellants. But it appears to their Lordships to 
be plain on the face of the documents that the 
contract was to be performed by the delivery of 
goods on board a ship at Gibralter selected by the 
respondent; from the moment of such delivery the 
appellants had no further control over the goods, 
and parted with their possession and property in 
them. Tne principle of lawapplisable is thus stated 
by Mr. Dicey in his book the Oonflict of Laws, 3rd | 
Edn, p. 609, ‘When the contract is made in one 
country and is to be performed either wholly or 
partly in another, then the proper law of the con- 
tract, specially as to the mode of the country where 
the performance is to take place. (Lex loci solutionia).’ 
This statement of-the law is in full accordance with 
the judgment of the Oourt in Jacob v. Credit 
Lyonnais (16) andthe authorities there cited”. 


The law as régards the effect of delivery 
to a carrier is the same in India as in Gi- 
bralter. Secion 91, Contract Act, rens ae fol- 
lows “A delivery to a wharfinger or carrier 
of the goods sold has the same effect as a 
delivery to the buyer.....“So far as the 
place of the performance in a case like the 
one before usis concerned, there is no differ- 

(14) 39 Ind. Cas, 524; A I R 1917 All, 365; 39 A 368 
15 A LJ3i2, ° 

(15) 59 Ind. Cas, 359; A I R 1920 All. 6; 42 A 619; 18 
ALJ 749;2 UP LR (A) 254 

(16) (1884) 12 Q B D589; 53L J QB 156; 32 W R 

761; 50 LT 194, p 
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ence between it and the case which 
was before their Lordships of the Privy 
Council. Under the terms of the contracts 
in question the plaintiff could have per- 
formed them by making delivery to the 
common carrierat Agraif the defendant 
had not cancelled the contracts. I am, 
therefore, of opinion that the principle of the 


decision referred to above is applicable to' 


the case before us. For the reasons given 
above, I hold that one of the places where 
the contracts could have been performed by 
the plaintiff was Agra and therefore the 
Court below had jurisdiction to try the case 
as a part of the cause of action arose in Agra 
district. 

The second contention of the appellant as 
regards the. question of jurisdiction is that 
as the defendant is a foreigner, the Courts 
in British India have no jurisdiction to 
entertain a suit against him. The question 
of forum has to be decided with reference to 
the provisions of s, 20, Civil Procedure Code, 
which is applicable to the whole of British 
India with the exception of some scheduled 
districts, -It appears tome that there is no 
warrant for the contention that the Courts 
in. British India have no jurisdiction over 
foreigners. It is conceded that the Courts 
in British India have jurisdiction over 
foreigners carrying on business in this 
country. Butitis strongly contended on 
behalf ‘of the appellant that British Courts 
have no jurisdiction against non-resident 
foreigners who do not carry on business or 
work for gain in British India even though 
the cause of action may have arisen against 
them wholly or in part in British India. I 
find myself unable to agree with this 
contention. Section 20, Civil Procedure 
Code, says that subject to the limitation 
aforesaid, every suit shail be instituted ina 
Court within the local limits of whose 
jurisdiction (c) the cause of action wholly 
or in part arises. Ifit had been the inten« 
tion of the legislature that this part of s. 20 
would not be applicable to. non-resident 
foreigners even though the cause of action 
arises wholly or in part in British India, 
such intention would have been made clear, 
The right to institute a suit within the 
jurisdiction of the Court where the cause of 
action has arisen wholly or in part is 
absolute and is not subject to any condition 
whatsoever. All thatthe plaintiff has to 
show is ‘that the cause of action arose within 
the jurisdiction of the Court, and it would 
have jurisdiction to entertain the action 
whether the defendant is a resident of 
British India or a foreigner, In several 
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cases decided by the Indian High Courts td 
which I shall make areference presently; 
the plea now urged before us was raised but 
was not accepted. But before doing sol 
wish to refer totwoofthe Indian cages on 
which reliance has been placed on behalf of 
the appellant. The first of them is Kessowjt 
Damodar Jairam v. Khimji Jairam (3). 
A careful perusal of this judgment shows 
that the point decided was that anon- 
resident foreigner carrying on business 
within the jurisdiction of British Courts 
through an agent, and when the cause of 
action has not arisen in British India, 
cannot besued in British Courts. Ido not 
think that this ruling can be said to help- 
the defendant-appellant’s contention 
because itismade abundantly clear in the 
judgmentitself that it was a case where the 
cause of action had wholly arisen outside. 
the jurisdiction of the British Courts. The 
learned Judge who decided that case stated 
the question for decision at page 520* as 
follows: É 

“Can one native of Cuteh under these circumstances 
sue another native of Cutch in this (Bombay) Court, 
when the caugeof action arose and the subject- 
matter of the suit is wholly outside the limit of 
jurisdiction,,....". 

These observations clearly goto show 
that the result of the case might have been 
different ifthe cause of action had arisen 
wholly or in part in British India. We have 
seen that s. 20, cl. (c) of the Code gives 
jurisdiction to the Court to hear a suit where 
acause of action has wholly or in part 
aricen within its local limits. It does not 
exclude ihe case of a foreigner. Thelearned 
Judge who decided the case mentioned 
ere remarks in his judgment at page 
525*: 

“To decide that we have jurisdiction would be 
contrary to international comity anda violation of the 
principle that no sovereignty can extend its process 

eyOnd its territorial limits to subject either person or 
property to its judicial decision.” 

But the case would be otherwise if the 
legislature had laid down that the Courts 
would have jurisdiction. On this point the 
observations of Cotton, L. J., in Bx Parte 
Blain (17), ab pages 531f and 532}, which 
are mentioned in Kessowji Damodar 
Aa v. Khimji Jairam (3) may be quoted 

ere: 

“Weare notdealing with the question which 
might arise if an Iinglish Act of Parliament 
had expressly laid that as against a Ohilian 
subject, or any other alien who had never been 
in Ingland, the Court should, on certain facts 


being proved, entertain a petition and makean 
aa) (1879) 12 Ch. D 522; 28 W R 331;41 L T 

46, ee 
*Pages of 12 B.—[Ed.] 

{Pages of (1879) 12 Ch, D.—[d,] 
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adjudication, In such a case ib might be the duty 


| of the Court acting in the execution ofthe English 


Actof Parliament, whatever the consequences might 
be and, however,a foreign nation might object, to 
say thisis the English statute, and we must act on 
it, andthe question which you, a foreigner, raise 
we are bound to disregard .....” 

In this country s. 20, Civil Procedure 
Code, as I understand it, gives the 


| Courts power to entertain cases against 
‘foreigners provided the cause of 


action 
wholly or in part arises within its local 
limit and we are bound to decide the 
case in accordance with the provisions of 
the Code regardless ofthe rule of “Inter- 
national comity.” Another case on which 


{reliance is placed on behalf of the appel- 
jlant is the ruling of their Lordships of 


the Privy Council in Gurdyal Singh v. 
-Raja of Faridkote (2). In that case the 
Raja of Faridkote obtained a decree in a 
Court in Faridkote against the defendant 
who was not a resident of the State and 
who did not submit to its jurisdiction. On 
the basis of that decree a suit was ins- 
tituted against the defendant in the 
British Court. Their Lordships of the 
Privy Council held that a decree obtained 
against the defendant under these cir- 
cumstances passed by the State Court 
was a mere nullity. In the course of their 
judgment their Lordships made the fol- 
lowing important observations: 

“Jurisdiction being properly territorial and 
attaching, with certain restrictions, upon every person 
permanently or temporarily resident within the ter- 
ritory,.does not follow a foreigner, after his with- 
drawal thence living in another state.. But no terri 
torial legislature can give jurisdiction which a Court 
lof foreign state ought to recognise over an absent 
foreigner owing noj allegiance tothe state so legis- 
flating . ...In a personal action, to which none of 
the causes of jurisdiction apply a decree pronounc- 
ed by a Court of foreign state in absentem, the 
latter not having submitted himself to its authority 
is by International Law a nullity......Not to the 
‘Court of the state in which the cause of action has 
arisen, norina case of contract to those of the 
Vocus solutionis should resort be had by the plaintiff, 
but to the Oourts of the state in which the defen- 
dant rersides, the Court of the latter state having 
urisdiction in all ‘personal action... ak 

In Ram Ravji v. Prahlahdas (18), the 
sontention raised was based on the above 
sited ruling of their Lordships. Farran, 
J. J.,in his judgment at p. 142% made the 
‘ollowing obervations: 

“It has been, however, argued upon the autho- 
‘ity of Gurdayal Singh v. Raja of Faridkote (2), 
hat admitting that the part of the cause of action 
rose in Bombay the Oourt hadno jurisdiction over 
the defendant who is a subject of Baroda State, 
nd aforeigner, inasmuch as before the suit was 

led, he had ceased to zarry on business in Bombay 


(18) 20 B 133, 
*Page of 20 B.—[Ed.] 
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and to be amenable tothe jurisdiction of this High 
Court, The answer to this question appears to us 
to be found in a passage of the Privy Council 
itself, Inapersonal action .,..a decree pronounced 
in absentem bya foreign Court to the jurisdiction 
of which the defendant has notin any way submit- 
ted himself, is by International Law an absolute 
nullity. Heis under no obligationofany kind to 
obey it, and must be regarded as a mere nullity by 
the Court of every nation except (when authorised 
special local legislature) in the country of tha 
forum by which it was pronounced,” 


It appears to me that the view taken 
by the learned Chief Justice is that in 
this country we have legislation giving 
jurisdiction to the Courts to entertain 
cases against foreigners where a cause of 
action arises wholly or in partin British 
India and so the- decree 89 far as ‘this 
country is concerned, would not be anullity, 
Another important and instructive case on 
the point is the one reported in Rambhat v. 


Shanker (5). There the learned. Judges of 


the Bombay High Court held that under 
the Civil Procedure Code, British Courts 
are empowered to pass judgment against 
a non-resident foreigner provided that the 
cause of action has arisen within the juris- 
diction of the Court pronouncing judgment, 
A perusal of the case shows that ib, was 
contended before the Court: that andér 
3.17 (5. 20 of the present Code), Civil 
Procedure Code, the Court had jurisdiction 
to entertain the suit as the cause of action 
arose within its local limits that the Courts 
were bound by the Civil Procedure Code, 
and that if under its provisions a Court 
could take cognizance of a suit it must do 
so, even though in doing so 1t may ‘violate 
the rules of International Law. On behalf 
of the opposite party the reply was that 
the points for the dete: mi.1ation were two: 
(1) whether the Court wa3 judicially com- 
petent to entertain the action, and (2) 
how farits judgment would be effective. 
Tt was contended that the competence was 
to be determined with reference to the 
provisions of 3.17 (s. 20 of the new Code), 
Civil Procedure Code and effectiveness of 
the judgment by reference tothe rules of 
International Law. Dealing with the first 
question the learned Judges held accord- 
ing to the Civil Procedure Code, the 
British Indian Courts were empowered to 
pass a judgment against a non-resident 
foreigner provided that the cause of action 
had arisen within the jurisdiction of the 
Court pronouncing the judgment. Dealing 
with the second question as regards the 
effectiveness of the judgment, it held that 
it did notarise. It isclear to me that ifthe 


“British Court has the power to pass a 
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judgment having regard to the provisions 
of the Oivil Procedure Code, then the 
other question as to whether or notit would 
be effective everywhere need not be con- 
sidered. Under the law of the country the 
Court has power to pass a judgment and 
will give effect to it. As remarked in the 
case reported in Rajabhai Narain v. Karim 
Mohamed (19): 

“A Municipal Court is 
jurisdiction over a non-resident foreigner where 
the cause of action arises within its jurisdiction. 
The question whether its decree can be enforced 
Against him in the foreign state is a question for 
‘the disposal of that state.” 

Even according to the view taken by 

their Lordships of the Privy Council, the 
“decree would be binding at least 
“in the country of the forum when autho- 
-rized by the Special Local legislation. 
The most important case on the point is the 
Full Bench ruling of the Madras High 
Court in Srinivasa Moorthy v. Venkata 
Varada Ayyangar (6). It was held there 
that the jurisdiction conferred by cl. 12, 
Letters Patent, (same as 8. 20, Civil Pro- 
cedure Code, so far asthe case before us 
is concerned), -where the cause of action 
arises wholly or in part within Madras ex- 
tends to.suits against absent foreigners. 
At page 246* ofthe judgment, Arnold White, 
C. J., -observed: 
' “It seems’ to me that to give jurisdiction 
over an absent foreigner where the cause of action 
against him arices within the local limits of the 
jurisdiction of the Court is the legitimate exercise 
of sovereign rights,” 

At page 247* the learned Judge ob- 


served: 
- “Sir V. Bhashyam Ayyangar's proposition was 
that it was contrary to the principles of Inter- 
national Law for a Court to exercise jurisdiction 
over an absent foreigner solely upon the ground 
that thecause of action had arisen within the 
local limits of the jurisdiction of the Oourt. I do 
not think that more recent authorities support this 
proposition.” , 

At pages 250* and 251*, the learned Judge 


observes: 

“My learned brother reads Lord Selborne's judg- 
ment Gurdial Singh v. Raja of Faridkote (2) in 
that case as containing a statement of the Jaw 
that accrual of the cause of action in a particular 
place does not confer on the Courts of that place 
jurisdiction over a non-resident foreigner. Jt seems 
to me that the-question of whether'the accrual 
of the cause of action confers jurisdiction must 
depend onthe terms of the enactment which creates 
the jurisdiction, the Court cannot décline to exercise 
the jurisdiction on the ground that the conferring 
of the jurisdiction was contrary to the general 
principles of International Law. I do not think 
that this proposition is inconsistent with Lord Sel- 
borne’s judgment taken as a whole. In my judg- 

(19) 47 Ind. Cas. 708; A IR 1919 Mad. £83; 35 MT. 
1189; (1918) MW N 521; 24 M L T 209, 
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ment, in original side appeal No.6 of 1900, I 
eaid: ‘In Gurdial Singh v. Raja of Faridkote (2) 
the actual point decided by the Privy Council was 
that when a decree has been obtained ex parte in 
the Courts of a Native State against a defendant 
who was not asubject of that State, an action found- 
ed on those decrees ought notto be entertained 
by a Court of another State or country ,........ The 


wards ‘absolute unllity’ clearly are qualified by 
the words in parenthesis at the end of the 
passage.” ` 


So far as our own High Court is con- 
cerned, it has been held by a Bench of 
two learned. Judges in V. H. Smith v. 
Indian Textile Co. (9), that there was no 
limitation in the Civil Procedure Code, or 
any other Act in force in India exempt- 
ing foreigners from the jurisdiction of 
the British Indian Courts. Mullah 
in his Commentary on the Civil Procedure 
Code at p. 110 saysthat ifa cause of; 
action has arisen in British India then 
the British Indian Courts have jurisdic- 
tion to entertain the suit. After a consi- 
deration of these rulings it appears to 
me, if I may be permitted to say so with 
all respect, that in one passage the view 
taken by their Lordships of the Privy 
Council in Gurdial Singh v. Raja of Farid- 
kote (2), seems to be that even if the 
cause of action has arisen within the 
jurisdicition of the Court it has no juris- 
diction to try a suit against a foreigner. 
Sofar as this point is concerned, the 
various subsequent rulings in which that 
ruling of their Lordships was considered: 
throw no light on the point. The view 
of Farran, C. J.,in Ram Ravji v. Prah 
lahdas (18), about the interpretation of the 
Faridkote rulingis that even according tc 
that ruling the decree passed against am 
absent foreigner would he binding in ah 
least the conntry where it was passed pro 
vided the local legislature of that country 
authorized the procedure. But no attempt 
has been made to explain the observations 
of their Lordships that “no territorial legis. 
lation can give jurisdiction over an ab. 
sent foreigner owing no allegiance to the 
state so legislating.” But it appears thas 
later on their Lordships of the Privy 
Council, in Annanmalai Chetty v. Muru 
gasa Chetty (7) held that Girdhar Damodar 
v. Kassigar Hirgar (4), was rightly decid 
ed. Lod Lindley at p. 552* remarked: 

“Their Lordships see no reason ior doubtiny 
the correctness of the decision of the case o 
Girdhar Damoder v. Kassigar Hirgar (4) wher 
the defendant was a native of Cutch and the caus 
of action arose within the local limit of the juris 
diction of the British Indian Oourts in which th 
action was brought.” 





*Page of 29 M.—[ Ed.] 
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Now, it will be seen that according to 
this view a suit against a non-resident 
foreigner would be maintainable in the 
British Court if the cause of action against 
him has arisen within the local limits of 
the British Court. This later pronounce- 
ment of their Lordships has been inter- 
preted by the High Courts in India to 
mean that the view taken inthe Farid- 
kote case (2), is not applicable to those 
cases in which the cause of action has 
arisen within the local limits of the British 
Indian Courts. Arnold White, O. J., dis- 
cussing this aspect of thecase in Srinivas, 
Moorthy v. Venkat Varada Ayyangar (6), 
made the following observations: 

“Sir S. Subrahmania Ayyar, J., in his judgment 
points out that the ground upon which the Privy 
Council in Annamali Chetty v, Murugesa Chetty (7), 
upheld the decision in, Girdhur DLumodar v. Kas- 
sigar Hirgar (4), was that the cause of action had 
arisen ia Bombay, and that the same ground of 
jurisdiction existed in the case then before this 
Court, and the learned.Judge was of opinion that 
the question was governed by the latest pronounce- 
ment of the Judical Committee, (i. e., the opinion 
expressed by Lord J.indley in the case to which I 
have already referred) upon the point. I entirely 
agree with my learned brother's conclusion.” 

This case decided by the Fall Bench 
of Madras, Srinivasa Moorthy’ v. Venkata 
Varada Ayyangar (6), went on appeal be- 
fore their Lordships of the Privy Council, 
whose decision affirming” that view is 
reported in Srinivasa Moorthy v., Venkata 
Varada Ayyangar (6). Ano her case in the 
point is T. Subbarao v. Mir Gulam Ali 
Khan (20), in which a Beach of two learned 
Judges of the Madras High Court held that 
a non-resident foreigner, who is a subject of 
a protected native State, may be sued in 
the Courts of British India, if the cause 
of action arose within the jurisdiction of 
any such Oourt. Even apart from the 
provisions of s. 14, Civil Prosedure Code, 
the cause of action in the case of con- 
tracts aris3s at the place of parformance. 
Thus we see that according to the recent 
pronouncement of thair Lordships of the 
Privy Council in Annamalai Chetty v. 
Murugesa Chetty (7), a British Court would 
have jurisdiction against a non-resident 
foreigner if the cause of action has arisen 
within its local limits. This view has also 
been taken by the High Courss of Bombay, 
Madras and by our owa High Court. For 
these reasons J am of opinion that the 
Agra Court had jurisdiction against the 
defendant in spite ot the fact that he does 
not reside in India, because the cause of 
action arose within its local limits. 


` (20) 29 M 69, 


GAEK WAR BARODA STATE RY. v. HABIB ULLAH 


839 


Another important question to be con- 
sidered in connection with this point is 
whether it is open to the defendant to 
raise the plea of jurisdiction after having 
defended the suit on its merits. The 
question arose in a Madras case Sivara- 
man Chetti v. Iburam Saheb (21). It was 
decided there that when a Pleader repre- 
senting the defendant appeared and stated 
that he had noinstructions, and an ex parte 
decree was passed, it could not be said 
that he had submitted to the jurisdiction 
of the Court. But the learned Judges who 
decided that case made the following ob- 
servations which deserve notice: 

“Had the defendant been allowed a hearing and 
the case then decided against him, we should have 
held following Kandoth Mammi v, Abdul Kalan- 
dan (22), and Fazal Shau Khan v. Gafar Khan (23) 
that having taken the chance of a judgment in his 
favour, he could not, when an action is brought 
against him on the judgment, take exception to the 
jurisdiction ..." 

The leading case on the point is Harris 
v. Taylor (24), In that case it was held 
that if a defendant appears in a foreign 
Court to argue his appeal on the question 
of jurisdiction he will be deemed to have 
submitted himself to ths jurisdiction of the ` 
Court. This was a case in which a sum- 
mons issued by a Court in the Isle of 
Man was served on the defendant a 
foreigner who resided in England. He ap- 
peared “conditionally” and argued the 
question of jurisdiction. That point was 
decided against him. After that he did 
not appear, and the suit was decreed. Then 
on the strength of it the plaintiff sued 
the defendant in a Court in England on 
foot of the decree passed by the Court in 
the Isle of Man. The defendant pleaded 
that the Court in that place hat no juris- 
diction and go the decree passed was a 
nullity. This contention was not accepted. 
Buckley, L. J., in his judgment made the 
following observations: at pp. 9537 ‘and 
588*: 

“The question which we have to decide in this 
appeal depends, as I have said, on whether the 
defendant submitted to the jurisdiction of the Isle 
of Man Gourt, and in order to decide that question, 
it is necessary to consider what it was that the 
defendant did on March 17, when as the record states, 
he appeared conditionally to set aside the writ. When 
the defendant was served with the process, he had 
the alternative of .doiag nothing, although the Court 
might have given judgment against him, the judg- 


(21) 18 M 327. 

(22) 8 MH OR lt, 

(2515 M82 3 

(24) (1915) 2 K B 580; 8t LJ K B1839; 113 L T 
22i. : 


*Pages of (1915) 2 K. B.—[Ed]. 





B40 


ment could not have been enforced against him unless 
he had gome property within the jurisdiction of the 
Court. But the defendant was not content to do 
nothing. He did something which he was not obliged 
to do; but which, Itake it, he thought it was in his 
interest 4o do. He went to the Court and contended 
tbat the Court had no jurisdiction over him, The 
Court, however, decided against this contention, and 
held tbat the defendant was amenable to its 
jurisdiction, In my opinion, there was 8 voluntary 
appearance by the defendant in the Isle of Man 
Oourt, and a submission by him to the 
jurisdiction of that Court. If the decision of 
that Court on that occasion had been in his favour, 
he would have taken advantage of it: as the decision 
was againat him he was bound by it; and it became 
bis duty to appear in that action; and as he chose 
not to appear and to defend, he must abide by the 
consequences which follow from his having done 


It will be seen that this was a casein 
whichthe question which the Courts were 
-called upon io decide was whether a 
foreigner, who had entered appearance in a 
foreign Court and had protested against 
its jurisdiction could later on be permitted 
to challenge the validity of the decree passed 
agairst him onthe ground that the Court 
had no jurisdiction. But it appears to me 
that the principle of the decision is a priori 

‘applicable to cases in whicha foreigner 
after protesting that the Court has 
po jurisdiction takes his chance of 
winning the case by defending it on 
the merits. In my opinion, after 
Having’ put his case before the Court 
‘ha should not be allowed to take up the 
plea of want of jurisdiction. This is nota 
case in which there was want of jurisdiction 
over the subject-matter of the action, and 
where, under no circumstances could the 
Court .entertain the action; but it was a 
case in which the Court had jurisdiction 
unless the defendant could show otherwise 
by proving that under the Civil Procedure 
Ccde, the suit was not within the 
cognizance of the Court, because he was a 
foreigner. The principle of the decision, 
reported in Chandu Lal v. Awad Umar 
Sultan (25), appears to be applicable to the 
ease before me (see p.371*). It was open to 
the defendant corporation (for the purpose 
of this point I shall assume that the 
‘position of the defendant Railway is that 
ofa corporation), that it had no jurisdiction 
to hear the suit, and that, for that reason 
the corporation was not going to enter into 
any defence. If a decree had then been 
passed ex parte, it would have been open to 
the defendant to challenge that decree on 
the ground that it was a nullity because the 
Court had no jurisdiction. But the defendant 

(25) 21 B351. 
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not only took the plea of want of jurisdiction, 
but also entered appearance, and during 
the course of a protracted trial produced 
evidence, cross-examined the witnesses of 
the opposite party, and took his chance of 
winning the case on merits. I am, there- 
fore, of opinion that it is no longer open to 
the defendant to say that the Court had no 
jurisdiction to entertain the suit. 

Inow proceed to consider the plea taken 
by the defendant Railway that the suit 
was bad as it was not instituted against 
H. H. the Maharaja of Baroda, who owns 
this Railway. Thedefendantin para. 24 of 
the written statement says that the Railway 
is owned by the Maharaja and is managed 
by his Government, and that the claim 
against the Manager of the Railway who 
is merely a paid servant of the State is bad. 
Now, I may state here that the claim of the 
plaintiff is not against the Manager, but 
against the defendant Railway, through its 
Manager and Engineer-in-chief, The view 
taken by the learned Subordinate Judge is 
that though H. H. the Maharaja of Baroda, 
is the owner of the Railway, yet it isa 
corporation, and in that capacity can be 
sued through its Manager. The accuracy 
of this finding is challenged before us in 
this appeal. It is admitted by the plaintiff 
that the defendant Railway is the property 
of H. H. the Maharaja of Baroda and is 
managed by his Government. Now, it will 
be seen that the suit as framed isnot against 
a foreign prince and so there can be no ques- 
tion-about the sanction of the Governor- Gene- 
ral as contemplated in s. 86, Civil Procedure 
Code. But it is urged on behalf of’ the 
appellant that in substance the suit is one 
against a Ruling Prince and the plaintiff is 
making an indirect attempt to attain his 
object which is to reach the property of a 
Ruling Prince which he cannot be allowed 
to do. I proceed to consider this point. 
The rules of English Law on the subject 
are to be found stated in Dicey's Conflict 
of Laws, Edn. 2, p. 195, et seq. The first 
rule is in respect of persons. It lays down 
that the Courts in England have no 
jurisdiction (subject to exceptions here- 
inafter mentioned) to entertain any action 
or other proceedings against any foreign 
sovereign and against certain other 
persons. The learned Counsel for the 
appellant relieson this rule. He has cited 
the .case-reported in Hx Parte The Parlement 
Belge (26). In that case it was held 
that: 

(26) (L880) 5 P D197: 4 Asp, M O 231; 28 W R612 
42 L T 273. 
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“asa consequence of the absolute independence 
of every sovereign authority and of the international 
comity which induced every sovereign State to 
respect the independence of every other foreign 
State, each state declines to exercise means by 
any of its Oourts any ofits territorial jurisdiction 
over the person of any sovereign or ambassador 
or over the publie property of any state which is 
destined toits public use, though such sovereign, 
ambassador or property be within its territory.” 


It is necessary to set forth here, very 
briefly, the facts of that case. It was found 
that a ship -bearing the name of the 
Parlement Belge came into collision with 
a British ship. It was found that: “the 
Parlement Belge was the property of His 
Majesty the King of the Belgians, and 
in his possession, control and employment 
as reigning sovereign of the state and was 
a public vessel of the sovereign and state, 
carrying His Majesty’s royal pennon, and 
was navigated and employed by and in 
possession of such Government.” The 
contention raised was that all movable 
property, which is the public property of 
a sovereign and nation used for public 


purposes, is exemptfrom adverse interfer- . 


ence by any Court of judicature. This 
contention found favour with the Court. 
On the other side it was contended that 
the action was not one against a sovereign 
but it was a suit in rem against the vessel 
itself. The learned Judges in their judg- 
ment at pp. 207 and 208* observed: 

“From all these authorities if seems to us, 
although other reasons have sometimes been 
suggested, that the real principle on which the 
exemption of every sovereign from the jurisdiction 
of every Court has been deduced is that the 
exercise of such jurisdiction would be incompati- 
blewith his regal dignity, that is to say, with 
his absoluta independence of every superior 
authority.” f . 

This rule is based on an implied agree- 
ment between all the severeigns not to 
exercise jurisdiction against others and 
their properties, sea p. 205*. At p.201* the 
learned Judges quote with approval the 
contention which had been raised ina 
previously decided case: 

“There is another point of view. It is the 
interest and duty of every sovereign independent 
state to. maintain unimpeached its honour and 
dignity.” 

At p. 218* the learned Judges say; 
“This is conclusive to show that the 
to compensate must be fixed not merely on the 
property but also on the owner through the 
property. If so, the owner is at least indirectly 
impleaded to answer to, that is to say, affected by, 

the judgment of the Court.” 

At p. 219* it is remarked: 

“To implead an independent sovereign in such 
a way is to call upon him either to sacrifice his 
property or his independence. To place him in 


*Pages of (1880) 5 P, D.—[Ed.] 
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that position isa breach of the principle upon 
which the immunity from jurisdiction exists. We 
think that he cannot be indirectly impleaded. 
This case is upon consideration of it, brought 
within the general rule that a sovereign 
authority cannot be personally impleaded in any 
Oourt.” : 

Itis on these last observations that 
reliance is placed on behalf of the defend- 
ant-appellant. At p. 220* the learned Judges 
made observations which go to show that 
according to the Law of England a sovereign 
could not be sued evenifhe was carry- 
ing ona private trading adventure. The 
question for our consideration is whether 
this rule of International Law can be 
applied inthe cases of suits against Rul- 
ing Princes in India. In my opinion, 
it cannot be applied. The foundation for 
the rule is described in the above cited 
ruling as follows: i 
“The real principle on which the exemption of 
every sovereign from the jurisdiction of every Court 
has been deduced is that the exercise of such 
jurisdiction would be _incompatible with his regal 
dignity, that is to say, with his absolute independence 
of every superior authority.” : 

I think that the very foundation for 
the above-mentioned principle is wanting 
in the case of Ruling Princes in 
India. The principle of the rule is that 
exercise of jurisdiction would be incompati- 
ble with the absolute independence of a 
foreign sovereign of every superior 
authority. Now, I think that this rule 
cannot be made applicable to the case of 
Ruling Princes in India because they are 
not independent rulers. The rule of In- 
ternational Law is thal an independent 
sovereign is absolutely privileged. But 
such is not the case in India. He can 
be sued in a British Court afler the sanc- 
tion of the Governor-General has been 
obtained as provided for under s. 86, which 
enacts: f l h 

“Any such Prince or [Chief......may with the con- 
sent of the Governor-General in Council, certified 
by the signature of a Secretary to the Government 
of India but not without such consent, be sued in 

t Court. 
ole, Gin aansen may be given......but it shall 
not be given unless it appears to the Government 
that the Prince, Chief, or Ambassador or 
Eavoy: (a) has instituted a- suit in the Court 
desiring to sue him; (b) by himself or another 
trader within the local limits of the jurisdiction of the 
Gourt, or (c) is in possession of immovable property. 

(3) No such prince, chief .....shall be arrested 

under this Code, and, except with the consent of 


the Governor-General in Council........ no decree 

shall be executed against the property of any such 

prince.” ; , , 
Thus it will be seen that in India 


a Ruling Prince can be sued in a British 
Couri. He can be arrested and his pro. 
¥Page of (1880) 5 P. D.—[Ed.] 
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perty can be attached provided that the 
sanction of the Government is obtained. 
The Government of India has power to 
hold an inquiry into his conduct. The 
Government has the power to depose him. 
To me it appears that the ruleof Inter- 
national Law which is based on the 
principle of “absolute independence of the 
sovereign to recognize any superior autho- 
rity’ cannot be applied to Princes in India 
for the simple reason that they are subor- 
dinate to the authority of the British 
Crown. According to my view the rule 
for International Law has been modified 
by the provisions of s. 86, Civil Procedure 
Code. The Princes can claim exemption 
not on the ground of their absolute sove- 
reignty but only under the provisions of 
s. 86, Civil Procedure Code. Under the 
provisions of the Civil Procedure Code, 
the Courts in British India have jurisdic- 
tion against every person unless there is 
something to the contrary in its provisions, 
the rule of International Law notwith- 
standing. In Rambhat v. Shanker (5), it 
was remarked : 

“Tt may well bs doubted whether it would be 
correct in such a case as this to say that the 
assertion of jurisdiction by the British Legislature 
is inconsistent with the comity of nations, or with 
the established rules of Private Juternational Law. 
Js Sangali State a nation within the meaning of 
these rules ....? Is it reasonable to apply to the 
territories of such a dependant chief the comity of 
nation or the rules of Private International Law 
such as would be applicable between England, and 
say, France or Germany?” 

My own opinion is in agreement with 
this view. The British Crown is the 
paramount authority in India. The Ruling 
Princes owe allegiance to the British Crown 
as sovereign powers. And it would certainly 
be a misnomer to style Indian States as 
“nations.” They are dependent states. 
I do not think that the rules of Private 
International Law can be made applicable 
“to such states. In any case, it is clear to 
me that the Civil Procedure Oode modi- 
fies the rule of Private International Law 
so far as the Indian States in India are 
concerned, and the case has to be decided 
not with reference to Private International 
Law, but with regard to the provisions 
of s. 86, Civil Procedure Code. In a case of 
Chandu Lal v. Awad Umar Sultan (25), 
this point was considered by Strachey, J., 
At pp. 371 and 372* he says : 

“Thereis another point of view from which the 
question may be regarded. Whats. 433 (nows. §6) 
does is to create a personal privilege for sovereign 
Princes and Ruling Ohiefs ..It is a modified form of 
absolute privileges enjoyed by independent sove- 


GAEKWAR BARODA STATE RY. T. HABIB ULLAH 


153 IC 


reigns ..... in the Courts in England, in accordance 
with the principle of English Law. The difference 
is that while the privilege is unconditional, de- 
pendent only on the will of the sovereign, in India 
it is dependent upon the consent of the Governor- 
General in Council, which can only be given under 
specified conditions,” 

I am in agreement with this view. On 
a perusal of s. 86, Civil Prosedure Code, two 
points are clear. Oneis that a Ruling Prince 
cannot be sued without the sanction .of the 
Governor-General in Council. The other 
is that no execution can beissued against 
him without such sanction. Beyond these 
two points no other privilege can be claim- 
ed under the Civil Procedure Code, by a 
Ruling Prince. According to my view 
there is nothing in the Code which pre- 
vents a plaintiff from mekingan indirect 
attempt to reach the property ofa Ruling 
Prince. The rule that the property of a 
sovereign or a nation can be reached by an 
indirect method is based on the principle 
that to permit such an attempt would be 
inconsistent with the independence and 
equality of the state which is represented 
by such owner. See p. 220* of the ruling 
in The Parlement Belge (26). But this rul- 
ing cannot be applied in India, according 
to my view, for the reasons given above. 

It is open in India to a plaintiff to at- 
tain his object so Jong as he does not 
contravene the express provisions of the 
Civil Procedure Code. In the case before 
us the plaintiff is not suing a Ruling Prince. 
Nor is he trying to execute his decree 
against such a Prince. So, the provisions 
of s. 86, Civil Procedure Code donot ap- 
ply tothe case. What he wants is a decree 
against the defendant Railway which is the 
property of a Ruling Prince. There is 
nothing in the provisions of the Oivil 
Procedure Code, which prevents him from 
doing so, What he says is this : 

“Itis true that the Prince is the” owner of the 
defendant Railway ; but the defendant Railway is a 
corporation owned by tha Prince, and he (the 
plaintiff) is entitled to sue it as. such in its corpo- 
rat3 name.” 

The quastion for consideration is whe- 


ther the defendant Railway is a cor- 
poration. The view taken by the 
learned Subordinate Judge is that it 
is. Afier a consideration of the point 
Iam of opinion that the learned Sub- 
ordinate Judge's view is correct. He is 


right in saying that in [ndia no one can build 
a Railway without the sanction of. the 
sovereign authority, the King acting through 
the Secretary of State. Tt may be assumed 
that the permission to build the defendant 
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Railway was given to His Highness the 
Maharaja of Baroda by His Majesty the 
King of England for India acting through 
the Secretary of State for India. The per- 
miesion to build the Railway was given for 
public purposes. Under these circumstances 
the position of His Highness the Maharaja of 
Baroda, is that of a corporation sole. This 
-being so the corporation can be sued through 
its Manager. Order X XIX, Civil Procedure 
Code, lays down the procedure to be followed 
in suits against corporations. A corporation 
can be sued through its Secretary or 
Manager. As remarked by the learned 
Subordinate Judge in his judgment: l 
“A corporation isan artificial or fictitious, person. 


‘Ite peculiarity is thatit has a legal existence distinct 
from the sum of its members.” 


In the case before us the defendant 
‘Railway came into existence under a grant 
from the sovereign power, and it is there- 
fore a corporation though its downer is one 
person (His Highness the Maharaja of 
Baroda), and notseveral persons. Railway 
Administrations throughout the country are 
sued through their managers: for instance, 
if a suit for damages is brought against the 
Nizam’s Guaranteed Railway, it will not 
be the Nizam who will be sued, but the 
Railway Administration through its Manager. 
There is only one exception which is provid- 
ed for by the Civil Procedure Code, which 
enacts that in the case of Railways owned 
by the Indian Government, suits shall be 
instituted against the Secretary of State 
for India in Council. In the case before us 
His Highness the Maharaja of Baroda, 
owning the corporation, authorized his 
Manager to enter into contracts, and make 
binding contracts on behalf of the Railways. 
There does not appear to be any reason why 
the Railway Administration which has 
entered into a contract through its Manager 
who can make valid contracts with the 
permission of the owner should not be sued 
in its corporate name; in other words, the 
position is this: the owner of the corporation 
carries on business under an assumed name, 
and the suit therefore can be instituted 
againat that assumed name without in any 
manner infringing the provisions of s. 86, 
Civil Procedure Code. It appears to me 
that where a suit is instituted not against 
the Prince himself, but against a business 
concern run by the State or a Ruling Prince 
it cannot be said that it is one against the 
Prince himself. This question came up for 
consideration in a case Ram Narain Budh 
Singh v. Gwalior Light Railway (27). It 

(27) 134 Ind. Oas. 300; A IR 1932 Lah, 186; Ind. 
Rul, (1931) Lah, 924; 33 P L R 1009. 


was held in that case that a suit against 
a business concern managed by a 
Durbar of a Stateis not a suit against the 


Prince or Chief to which therule of 
privileges enacted by s. 86 could be 
applicable. 


There is another aspect of the case which 
15 to be kent in view, and it is that times 
have changed, and s»)vereigns and Ruling 
Princes in these modern days are carrying 
on business, and it would be wrong to 
apply rules of International Law based on 
internationalcomity to their cases. Still 
another aspect of the case deserves special 


„attention. It is whether His Highness the 


Maharaja of Baroda, has not waived his 
privilege assuming that such a privilege 
did exist, by his entering appearance and 
defending the case on the merits. Under 
the law, as it stands, itis open to the persons 
in whose favour an exemption is made to 
waive the privilege. There are two 
kinds of cases: one is where there is a want 
of jurisdiction over the subject-matter of the 
action, and where under no circumstances 
can the Court entertain the action; the other 
class of cases is that in which the Court has 
jurisdiction, but it cannot be exercised 
without special leave. As remarked in 
Chandu Lal v. Awad Umar Sultan (25) 


-at p. 371*: 


“The distinction drawn by Cave, J, between cases 
where there is a want of jurisdiction over the subject- 
matter of the action, where under no circumstances can 
the Court entertain the particular kind of action and 
cases, where jurisdiction over subject-matter existing, 
leave is required in the particular case before the Court 
can entertain the action exactly, corresponds with the 
distinction drawn by the Privy Council in Ledgard v. 
Bull (23), between the absence of the inherent 
jurisdiction overthe subject-matter and initial irregu- 
larities in the institutiou of a suit which the Court is 
competent to try. In Mighall v, Sultan of Johore (29), 
the Court of Appeal were agreed that an independent 
soveriegn may, when sued, waive his privilege and 
elect to submit to the jurisdiction by appearance toa 
writ.” 

It uppears to me that having re- 
gard to the circumstances of the case 
before us if must be held that the defendant 
waived his privilege, if he had any. The 
course open to him, when he was sued, was 
to ignore the summons on the ground that 
the Court had no jurisdiction over him, if a 
decree had been passed against him he 
could have ignored it; but he did not take 
the step. On the other hand he filed a 
written statement and pleaded among 

(28)9 A 191; 131 A134, 4 Sar. 741; 10Ind. Jur. 
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other things that the Court had no jurisdic- 
tion to try him. When he found that the 
Court was going to proceed with the suit, 
another stage had been reached at which 
he could have elected not to take any 
further part in the proceedings on the 
ground of want of jurisdiction, or he could 
have challenged the right of the Court to 
proceed with the suit “against him by an 
appeal or revision; but: the defendant 
adopted neither of the two courses. The 
defendant put up his case before the Court 
below, and wanted its decision on merits. 
He cross-examined the witnesses of the 
plaintif. He produced evidence himself, 
and for several months, the matter in dispute 
was fought between the parties. Under 
these circumstances J am clearly of opinion 
that there was a waiver on his part to the 
plea of jurisdiction. It was remarked in 
Chandu Lal v. Awad Umar Sultan (25), at 
page 374: 

“It would, in my opinion, be inequitable to the last 
degree to allow him now to recede from that position 
and to avoid a trial of the issue raised by himself 
whether itishe orthe plaintiff that has broken the 
oe between them. I am of opinion that he cannot 

9 80. 

These remarks are applicable to the case 
before me. The following observation ina 
case decided by the Patna High Court 
reported in Maharaj Bahadur of Rewa v. 


Shibsaran Lal (30), appears to be applicable’ 


to the case befcre us: 

“So, it has been held that if a defendant wishes to 
takeany advantage of any irregularity in the issue of 
the writ ofsummons orin the procedure, by which 
the suit is commenced or carried against him, he 
should not enter an appearance, but should serve a 
notice tothe plaintiff to set aside the irregularity, 
though appearance under protest or with notice of 
objection does preclude the defendant from objecting 
tothe jurisdiction. In the case before us, with full 
knowledge of the facts that entitled himto make an 
application under s. 83 of the Code, the petitioner 
made application after application for an adjournment 
to file a written statement. Applications for adjourn- 
ments are applications in the suit and there was 
accordingly an appearance by the defendant in the 
guit and submission to the jurisdiction, of the Court, 
which in my opinion disentitles him from now ob ject- 
ing tothe jurisdiction of the Court," 

‘In the case before us it was open to H. H. 
the Maharaja to plead want of jurisdiction 
because of the provisions of s. 86, Civil 
Prozedure Code. But no application was 
made by him objecting to the jurisdiction of 
the Court cn the ground that virtually the 
suit was one against him and as such could 
not be tried because of the provisions of 
s. 86. He permitted the defendant Railway 
to file a written statement and to defend 


(3°) 61 Ind. Cas. 989; A IR 1921 Pat. 23; 2 ioe T 
180; (1921) Pat, 136; 6 PLJ185. 
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the suit on merits. It is not open to him 
now after the case has been decided on 
merits to take the plea of want of jurisdic- 
tion. For the reasons given above [hold 
that the suit was not defective. The 
defendant Railway is a corporation and 
could be sued under its corporate name 
through its Manager and Engineer-in-chief. 
Even if it be assumed that the suit was in 
reality against H. H. the Maharaja of 
Baroda, s. 86 cannot help him because he 
waived his privilege by allowing the 
defendant Railway to defend the suit on 
merits and to produce evidence and take the 
chance of getting a judgment in his 
favour. For these reasons the plea that 
ma: suit as framed was defective must 
ai 

One ofthe points in issue between the 
parties is' whether or no the plaintiff supplied 
1902 narrow-gauge sleepers towards work 
order No. 3-M. The plaintiff in his plaint 
stated that he had supplied these sleepers. 
The defendant denied this allegation. (His 
Lordship considered the evidence and held 
that the plaintif failed to supply 1302 
sleepers; therefore he should not have been 
awarded anything relating to these 1902 
sleepers, and after further consideration 
concluded that in regard to none of the four 
contracts the defendant had any justifica- 
tion for cancelling them). I shall now take 
up the plea of limitation which has been 
raised on behalf of the defendant-appellant. 
Before we can deal with it weshall firat have 
to decide asto when the breachof contract 
took place. 

Five contentions have been raised by the 
learned Counsel for the defendant-appellant: 
(1) that hmitation began toran from June 
1-4, 1923, the date on which the contracts 
were cancelled under a letter of that date, 
and subsequent negotiations between the 
parties did not extend the period of limita- 
tion; (2) that it was the plaintiff himself 
who broke the contr acts; (3) that the breach 
of these contracts took "place on October 8, 
1923, when the plaintiff in his letter, 
printed at page 407 insisted on the in- 
dependent .inspection of the goods al- 
ready supplied and to be supplied; (4) 
that in any case the breach took place 
on May 3, 1924, the date on which the 
defendant's Manager and Engineer-in- 
chief wrote his letter of that date, printed 
at page 451, cancelling the four contracts, 
and (5) that the plaint was filed on May 
7, 1924,0n deficient court-fee, which defi- 
ciency was not made good till August 5, 
1924, andsoit should be treated that the 


1935 
plaint was not properly filed till that date; 
and, therefore, the suit is not within 
limitation. 

The first argument of the learned Coun- 
sel for the defendant-appellant_ was that 
limitation began torun from June 1-4th, 
1923, the date onwhich the contracts were 
cancelled under a letter of . ihat date, and 
subsequent negotiations between the 
parties did not extend the period of limita- 
tion. In support ofthis argument reliance 
is placed on the ruling of their Lordships 
ofthe Privy Council, reported in Indian 
Company v. Oditchurn Paul (31). The 
facts briefly stated were these: In 1822 
the respondent purchased at a Govern- 
ment sale a quantity of salt, part of a 
large portion then lying in the ware- 
house of the vendors (the Government) 
where the salt was to be delivered. By 
the conditions of sale it was declared 
that on payment of the purchase money 
the purchaser should ke furnished with 
permitsto enable him to take possession 
of the salt; there was also a stipulation 
that the salt purchased should be cleared 
from the place of delivery within 12 
months fromthe day of sale, otherwise 
the purchaser was to pay warehouse rent 
for the quantity then afterwards to be de- 
livered. The purchaser paid the purchase 
money, and received permits for the 
delivery of the salt, which was delivered to 
him in various quantities, down to the year 
1831; in which year an inundation took 
place, which destroyed the salt in the 
warehcuse, and there remained nosalt to 
satisfy the contract. The purchaser peti- 
tioned the vendorsfor a return of the pur- 
chase money, which was refused, onthe 
ground, that the loss happened through his 
negligence in not sooner clearing the salt 
from the warehouse. Aninquiry , however, 
took place at the instance of the Govern- 
ment who referred the matter to the Salt 
Collector fora report. This inquiry was 
made bythe Government without the pur- 
chaser being a party toit. The Collector 
did not make his report tillthe year 1838, 
and upcn that report, the Government re- 
fused to return the purchase money, claim- 
edin respect of the deficient salt. The 
purchaser then brought an action for 
damages. The plea of limitation was taken 
by the Government. of the East India 
Company. It was held by their Lordships 
of the Privy Councilthat when the pur- 
chaser applied forthe residue of the salt 

(31) SMTA 43; 7 Moo, PO 5; 14 Jur,253; 1 Sar 
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and was told that there was none to be de- 
livered, the contract was broken and the 
cause of action accrued from the time of 
such breach; and thatthe subsequent 
inquiries by the Government did not sus- 
pend the operation of limitation till the 
year 1838, the time of final refusal, and 
that the remedy was barred by limitation. 
I have considered this aspect of the case 
and am of opinion that the case relied on 
by the appellant is not applicable to the 
case before me. The facts of the two cases 
are different. In that case their Lordships 
further said: 

“There may be an agreement, that in consideration 
of an inquiry intothe merits of a disputed claim, 
no advantage shculd be taken of the Statute of 
Limitation, in respect of the time employed in 
the inquiry, and an action might be brought for 
a breach of such an agreement.” 

Inthe case before us it is proved that the 
contracts were broken on June 1-4th, 1923, 
by the defendant, but they were revived 
because the letter cancelling the contract 
was withdrawn by the defendant. That 
makes all the difference. ‘The fact of with- 
drawing the cancellation was that the 
contracts were revived, and wee not broken 
finally till the cancellation was ccmmunicat- 
ed to the plaintiff on May 7, 1924. Now, I 
take ihe second and third contentions. I 
donot think that there is any substance in 
those contentions raised by the defendant- 
appellant that it was the plaintiff who 
broke thecontract and that the breach 
took place when ihe plaintiff wrote his 
letter cf October 8, 1923. A careful perusal 
ofthe written statement of the defendant 
would show that a plea to this effect was 
not raised by himin the Court below. 
In para. 29ofthe writlen statement the 
defendant stated as follows:— 

“Some of the sleepers supplied by the plaintiff 
having been sent outiothe permanent-way of the 
defendant Railway were scon discovered to be 
rotten and below the specifications required, and 


this discovery was wired to the plaintiff, There- 
after a Committee was appointed by the Baroda 


State to examine the goods eupplied by the 
plaintiff which were lying at Goya Ghat, 
Baroda. The Committee after examining the 


goods in the presence of the plaintiff's agents in 
the months of July and August, 1923, found that, 
even adopting a most lenient standard, between 52 
and 77 per cent. ofthe sleepers inspected by them 
were bad and below the specifications agreed upon, 
although the rates mentioned in the said orders were 
found to be considerably in excess of what they 
ought tohave been. The committee submitted two 
reports which are marked as Annexure No, 3. In 
view of these reports the Baroda State decided to 
hold a survey in the plaintifi's presence of the 
whole of the supplies made by him. The plaintiff 
was informed accordingly on September 13, 1923, but 
he failed to avail himself of the opportunity thus 
afforded him, The plaintiff then desired to have 
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a survey carried out by an Independent officer, but 
when the Baroda State agreed to do so, the plaintiff 
and his representatives admitted the very ioferior 
quality of the goods supplied and offered to pay 
compensation for the same, But as the amount of 
compensation offered by him was much less than 
the loss caused by his wrongful conduct, the offer 
‘was not accepted by the State. Under these 
circumstances the State's action in cancelling the 
orders is perfectly justified (vide Annexure No. 4, 
the correspondence between the State and the plaintiff 
and their legal advisers)”. i 

: It willbe seen from these allegations 
that the defendant-appellant never set 
up a case that it was the plaintiff who 
broke the contract. The defendant-appel- 
lant admitted in his written statement 
that he broke the contract and that this 
action was justified because of the cir- 
cumstances mentioned therein. It cannot 
be possibly said that the ®ontracts were 
broken by. the plaintiff simply because 
he madea proposal that the inspection 
should be by an independent agency. All 
that happened was this. Under the two 
contracts Nos. 1-M and 2-M, the plaintiff had ` 
supplied some goods. He was to supply 
certain more goods under these two con- 
tracts, and also under contracts Nos. 42 
and 3-M. The defendant-appellant raised 
a contention that the goods already sup- 
plied under contracts Nos. l-M and 2-M 
and another contract No. 20 with which 
we have no concern were bad. The 
plaintiff did not admit the accuracy of 
this contention but was agreeable tothe 
proposal of the defendant-appellant to the 
inspection ofthe goods already supplied, 
and those which were to be supplied. 
Some correspondence went on in connec- 
tion with this subject and the plaintiff 
insisted that the inspection work should be 
carried out by an independent agency. 
This was a mere proposal and it was open 
to the defendant to acceptit or reject it. 
But itis altogether wrongto argue that 
because ofthis proposal, the defendant 
committed a breach of contract when in 
his letter of October 8, 1923, he nsisted on 
independent inspection. The defendant 
never treated this letter as a breach, 
because we find that he made a counter- 
proposal that the surveying of the goods 
already supplied should be done by an 
independent officer and also by an officer 
of the State. The plaintiff would not 
agree to this and, therefore, the defendant 
put anend to the contract as admitted by 
him in para. 29 ofhis statement. The 
allegations that the plaintiff admitted 
that the goods supplied were defective 
has not beensubstantiated. All that the 
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plaintiff said was, as would appear from 
the correspondence, that he was ready and 
willing to supply new sleepers in place of. 
those which might prove tohave been de- 
fective or bad. It must, therefore, he held 
that both the pleas of the defendant-ap- 
pellant that the contracts were broken on 
October 8, 1923, and that the plaintiff broke 
them are untenble. 

The fourth contention of the learned 
Counsel for the appellant is that in any 
casethe breach of contracts took place on 
May 3, 1924, the date on which the 
defendant's Manager and Engineer-in- 
chief wrote his letter of that date printed 
at p.45], cancelling the four contracts. 
The reply of the plaintiff-respondent is 
that the breachtook place on May 7, 1924, 
when he received this communication of 
the defendant. In my opinion the con- 
tention of the plaintiff-respondent is sound 
and must, therefore, prevail. According 
tomy view the breach took place not on 
the date on which the defendant. wrote 
his letter tothe plaintiff, but on the date 
on which the plaintiff received that letter 
and elected to consider the contracts as 
cancelled. You cannot break a contract 
unless you have informed of your inten- 
tion to the other party, who has then an 
option either to treat the contract as 
subsisting and to carry out his part of the 
contract and then sue for damages or to 


take you at your word and treat the con- 
tract as cancelled. i 
Section 38, Contract Act, enacts 


that where a promisor has made an offer 
of performance to the promisee, and the 
offer has not been accepted, the promisor 
is not responsible for the non-performance 
nor doeshe thereby lose his rights under 
the contract. Section 39, Oontract Act, 
lays down that where a party to a contract 
has refused to perform, or disabled 
himself from performing his promise 
in its entirety, tha promisee may put 
an end to the contract, unless he 
has signified, by words or conduct, his 
acquiescence in its continuance. In the 
case before us we see that under contracts 
Nos. 42 and 3-M, the plaintiff had to 
supply 45,000 sleepers by the end of 1925. 
The contracts were subsisting when the 
defendant wrote hisletter of May 3, 1923, 
cancelling the contract. On the receipt 
of that cancellation it was open to the 
plaintiff to treat the contracts as subsist-, 
ing. 

The defendant's refusal to perform the 
contract did not put an end to them, , 
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The plaintiff was at perfect liberty to 
ignore the refusal of the defendant to 
accept delivery and then tender the goods 
within the time agreed and to sue the 
defendant, in case of refusals to take 
delivery, for damages, It was open to 
him in‘ accordance with the provisions of 
s. 39, Contract Act, to put an end to the 
contract on receiving intimation of the 
defendant, if he so wished. In such a 
case the contract would terminate when 
the plaintiff elected to put an end to it 
and so the breach would take place when 
after the receipt of the letter of the defend- 
ant the plaintiff elected to put an end 
to the contract., In Morgan v. Bain (32), 
Lord Coleridge delivering the judgment 
of the Court remarked : 

“The question that is raised for our consideration 
ie, whether, on May 13, there had been a rescission 
cf the contract. Rescission must be by both 
parties; either both must have intended to rescind 
or one must have so acted as to justify the other 
in thinking that he intended to rescind." 

The défendant sitting at his own place 
may say that he rescinds the contracte. 
But that would not be enough. In 
Hechster v. De La Tour (33), Cockburn, C. J., 
gave his view on the point to be as 
follows: | - 
-The promisee till he pleases may treat the 
notice of intention as inoperative, and await the 
time when the contract is to be executed and 


then hold the other party responsible for all the 
consequences of non-performance. . . .” | 

The words “may treat the notice of 
intention as inoperative” are important. 
They show that-contract would be deemed 
to have terminated only when on receiving 
the notice of the intention of one party 
not to perform the contract the other 
party will have’the right to decide whe- 
ther he will treat the notice as inoperative 
or put an end to the contract immediately. 
The position is very clearly stated by 
Lord Wrenbury in his judgment at 
pages 5l and 52* in Bradley v. H. Newsons 
and Co. (34), as follows : 

“A contract between the persons results from 
the consensus of the two minds agreeing animo .con- 
trabendi to terma which each accepts and which 
create obligations between them. The contract 
having been entered into may be determined in one 
of the three ways. First, consensus may determine 
it. . . . . Thirdly, if the one party to the contract, 
by words or by conduct, expresses to the other 
party an intention not to perform his obligation 
under the contract when the time arrives for 
Er a) 44 L J,O P 47; 10 O P 15; 23 W R 239; 31; 

(33) (1853) 2 E & B 678; 1 W R 469; 22 LJ Q B 455; 
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its performance, the latter may say: ‘I take you 
at your word, l accept your repudiation of your 
promise and will sue you for breach,’ ” 

This is really no addition to, but, 8 
particular application of the first principle 
above stated. The first party has in fact 
made an offer. This offer is: “I am not 
going to perform the contract. I offer to 
end it here and now and accept the consequ- 
ence of ending it, those consequences, as 
I know, being that you can sue me for 
damages for my refusal,” The other may 
accept or decline that offer. If he accepts, 
then by consensus the contract is 
determined, but with a right to damages 
against the party who has refused to 
perform. In each of these cases it isthe 
consensus of the parties which brings the 
contract to end. “In the first and the 
third case it is consensus de hors the 
contract. . . .” In a case reported in 
Jhandu Mal Jagan Nath v. Phul Chand 
Fateh Chand (35), a Bench of two learned 
Judges of the Lahore High Court held that 
where there was a distinct and unequivocal 
refusal by one party to perform his part 
of the contract in its entirety, but the 
other party continued to urge compliance 
with the contract, it could not be said 
that the contract had terminated till the 
second party elected to accept the refusal 
to treat it as a breach of the contract. 
Anson in his Law of Contracts, Edn. 17, 
p. 344, says: 

“The renunciation of the contract by one of the 
parties before the time for performance has come, 


does not of itself put an end to the contract, but 
there must be two parties to a rescission, . . .” 


For the reasons given above, I am o 
opinion that the breach of the contract 
took place on May 7, 1924, when the 
plaintiff received the defendant's letter of 
May 3, 1924, intimating that the defendant 
had cancelled the contract and which 
communication the plaintiff elected to 
treat as a breach. There could have been 
no breach of the contracts in question be- 
fore the plaintiff received this intimation 
because there must be two parties to a 
rescission. As regards the fifth contention 
that as the court-fee was not made good 
till August 5, 1927, that date should be 
taken as the proper date of. the presenta- 
tion of the suit, it may he said that this 
contention cannot prevail. Section 149, 
Civil Procedure Code, enacts that where 
the wholeor any part of any fee prescribed 
for any document by the law forthe time 
being in force relating to court-fees has 


497, 
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not been paid the Court may, in its dis- 
cretion, at any stage, allow the persons by 
whom such fee is payable to pay the 
whole or part as the case may be of such 
court-fee; and upon such payment the 
document in respect of which such fee is 
payable, shall have the same force and 
effect as if such fee had been paid inthe 
first instance, The Court in its discretion 
allowed time to the plaintiff for paying 
the deficiency in court-fee till August 5, As 
soon as the deficiency was made good, 
the above-quoted section enables the 
defective document to ke retrospective in 
its effect for the insufficiency of stamp is 
subsequently made up with the leave of the 
Court. In my opinion, the view taken by 
the learned Subordinate Judge cn this 
point is correct. Now, I proceed to con- 
sider whether the claim of the plaintiff 
in respect of the various items claimed by 
him is within limitation or not. 

As regards contracts Nos. 42 and 3-M, 
which were forward contracts, both sides 
are agreed that the case is governed by 
Art. 115, Limitation Act. As I have held 
that the breach of all the contracts took 
place on May 7, 1924, when the proposal 
of the defendant-appellant cancelling the 
contracts mentioned in his letter of May 3, 
1924, was communicated to the plaintiff, it 
must beheld that the claim of damages 
in respect of the breach of these two con- 
tracts is within limitation. 

As regards contract No. 1-M which was 
for the supply of 35,000 broad-gauge 
sleepers, the plaintiff has already supplied 
1,488 sleepers. He claims Rs. 19,151-14-0 
on account of the price of these sleepers. 
He had stillto supply 2,012 sleepers. He 
claims Rs. 14,335-8-0, on account of the 
deterioration in price of ihe unsupplied 
sleepers in respect of this contract by way 
of damages. ltappears that in respect of 
the materials supplied, a bill was prepared 
for payment to the plaintiff, printed at 
pp. 299 to 302. The bill was prepared and 
passed for the payment of Rs. 17,263-4-0, 
after a deduction of Rs. 1,918 on account 
of retrenchment money; but it appears 
that as there was no money available the 
payment could nct be made. It was 
argued by the learned Counsel for the 
appeliant that so far as the price of the 
materials supplied under this order is 
concerned, the plaintiff, not having made 
a claim within three years from April 24, 
1923, it was not within limitation, I am 
not prepared to accept the contention. The 
agreement of the plaintiff was at p. 291, as 
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follows: 

“1 accept this order on the condition at back and I 
will complete all the above work by the (?) under 
supplyi1923...... NG 

I take this to mean that it was open to 
the plaintiff to complete this contract by 
the end of 1923. On this point the learn- 
ed Subordinate Judge has referred to the 
evidence of Mr. Parekh, the’ Executive 
Engineer of the defendant, who has stated 
in his deposition as follows: 

“While work is in progress, to facilitate con- 
tractor’s work we pay them in monthly bills for work 
done. And when work is completed, we pay him 
his money finally.” 

I am of opinion, that the view taken 
by the learned Subordinate Judge that 
the claim as regards the price of the 
materials already supplied is within limi- 
tation is correct. What happens in these 
cases is that the contractors go on receiv- 
ing payments in order to facilitate work, 
but the final bill is passed when the entire 
supply has been made. In theease before 
us the plaintiff had the right to make 
supplies till the end of the year 1923. 
Before he could finally complete his part’ 
of the contract it relieved him of that 
duty. The contract was revived after 
cancellation by the defendant and then 
again eventually cancelled on May 7, 1924, 
and so in my opinion the claim in respect 
of the materials supplied is within limita- 
tion. As regards damages in respect of 
the goods which could not be supplied 
because of the defendant’s breach the 
claim is also within limitation. As re- 
gards contract No. 2-M the price of the 
goods supplied by the plaintiff to the de- 
fendant under this contract has already 
been paid, minus the retrenchment money 
with which point I will deal separately. 
In respect of the goods which could not be 
supplied on account of the breach, the case 
as regards this contract stands exactly on 
the same footing as that of contract No. 1-M. 
I, therefore, decide that this part of the 
claim is also within limitation. 

Another point raiséd by the learned 
Counsel for the defendant-appellant was 
that so far as the contracts Nos. 1-M and 
2-M are concerned, they were not revived. 
I cannot agree with this contention. The 
letter of the Manager and Chief Engineer 
of the defendant Railway, dated June 1-4, : 
1923, printed at p. 317, clearly shows that ` 
all the four contracts were cancelled. It says: 
that: 

“Owing to the very inferior quality of sleepers 
having been supplied, the following and all such 
work orders so.far as the unsupplied balance iá 
concerned, is hereby cancelled.. Work-Orders Nos, 42, 
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peer 19, 1923, 1-M, 2-M, and 3-M, dated April 23, 


_ The Solicitors of the defendant-appellant 
in their letter, dated September 13, 1923, 
printed at pp. 399 and 400, state: 

“When this detailed survey has been held you 
will be required to remove such of the sleepers as 
may be rejected and-to replace them by a similar 
number of sound sleepers in accordance with the 
contract specification, and should you fail to do 
so within a reasonable time, which will be named 
to you, the State will proceed against you for a 
refund of so much of the payments made to you 
under the contracts as represents the amount over- 
paid to you thereunder.” i : 

_ This can have only one meaning, which 

is that the order of cancellation relating to 

these contracts Nos. 1-M and 2-M, was also 

withdrawn. At p. 405 we have the letter of 

the Manager and the Engineer-in-chief of 
_ the defendant Railway, saying; 

“Under orders from the Government of Baroda 
the order of cancellation of the above contract is 
hereby withdrawn.” l 

It is true in the letter only work orders 
Nos. 42 and 3-M are referred, but this has 
to be read along with other correspondence 
on the subject, for instance, the letter of 
the defendant to the plaintiff dated 
February 4, 1924, printed at p. 435, says: 

“In connection with the work orders (all the four 
contracts in suit which are mentioned in the head- 
ing) revived under orders of His Highness’ Govern- 
ment, I have to inform you that it has further been 


decided by the Government to stipulate as a con- 
dition for the revival of the said work orders that 


you agree to accept the following rates.” 

This also goes to show that the order 
of revival withdrawing the cancellation 
refers to all the four contracts. On the 
same subject, see the final letter, daled 
May 3, 1924, printed at p. 451 which refers 
to all the contracts. I therefore think 
that all the four contracts had been re- 
vived. Asregards the retrenchment money, 
the amount due to the plaintiff for the 
supply of 8283 metre-gauge sleepers came 
to Rs, 47,600-4-0. Out of this amount a 
sum of Rs. -4,762 was kept back as 
retrenchment money on April 24, 1923, 
when the balance was paid. It appears 
. that when a contractor agrees to supply 
materials to the defendant Railway under 
| the terms of the contract, 10 per cent. is to 
be withheld as security for due perform- 
ance of the contract. The condition is as 
follows: 

“Oondition 4: The Executive Engineer shall 
retain 10 per cent. on the value of all bills sub- 
mitted as security for the proper and due per- 
formance of the work. Such security to be abso- 
lutely forfeited as damages for the non-completion 
of the work aforesaid within the time herein 
stipulated, or on failure of contractor, or delay of 
any sort. . a 

It appears to me on a consideration of 
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the facts of the case that the plaintiff became 
entitled to the return of this retrenchment 
money only when the defendant committed 
a breach of the contract. If there had 
been no breach then the plaintiff would 
have been entitled to recover this amount 
after the completion of thecontract, that is 
to say, after he had supplied to the 
defendant the full number of sleepers 
which were to be supplied under this 
contract No. 2-M. Rut the defendant 
himself broke the contract, and so the 
plaintiff became entitled to recover it when 
the contract was broken. The defendant 
broke the contract on May 7, 1924, and 
therefore the plaintiff's claim for the return 
of this retrenchment money is also within 
limitation. 

The result is that the plaintiff-respond- 
ent is entitled to a decree in respect of 
the contracts Nos. 1-M, 2-M, 3-M and 42, 
with this exception that his claim to re- 
cover the price of 1902 sleepers alleged 
to have been. supplied under work order 
No, 3-M should have been dismissed. In 
fixing the amount of damages in respect 
of the sleepers which the plaintiff could 
not supply because of the cancellation of 
the contracts, the learned Subordinate 
Judge has adopted a very fair method. 
He had taken into account what the price 
agreed upon between the parties was, and 
the price of the sleepers in 1924, when the 
contracts were broken by the defendant. 
He has assessed damages with reference 
to the rates most favourable to the de- 
fendant. The finding of the learned Sub- 
ordinate Judge on the question of the 
amount of damages was not challenged 
before us during the hearing of this 
appeal. The learned Subordinate Judge 
has allowed interest at the rate of Re. 1 per 
cent. per mensem on the unpaid price of 
the sleepers which the plaintiff-respondent 
had supplied to the defendant and also 
on the retrenchment money which the 
plaintiff was not paid. The rate of in- 
terest appears) me to be quite reason- 
able. As the plaintiff did not supply 
1902 narrow-gauge sleepers in respect of 
contract No. 3-M, the amount decreed to 
him by the Court below will have to be 
reduced by Rs. 7,132-8-0, on account of 
the price of these sleepers plus Rs. 2,567-1-0, 
on account of interest, the total being 
Rs. 9,699-9-0. But on the finding that 
the plaintif did not supply 1902 narrow- 
gauge sleepers, he will be entitled to 
damages in respect of these sleepers be- 
cause he was not permitted to supply 


850 
them as the defendant had broken the 
contract. The result is that the plaintiff 
18 entitled to Rs. 1,902, on account of 
damages at Re. 1 per sleeper at which rate 
damages were calculated by the learned 
Subordinate Judge. So the decree of the 
Court below will haveto be modified to the 
extent of Rs. 7,7$7-9-0. 

For the reasons given above, I would 

allow this appeal in part, and modify the 
ecree of the Court below to this extent 
that the amount decreed by the learned 
Subordinate Judge will be reduced by 
Rs. 7,797-9-0. In all other respects the 
appeal stands dismissed. The parties will 
pay and recelve costs in both Courts in 
proportion to success and failure. 
_ By the Court.—We allow this appeal 
in part, and modify the decree of the Court 
below, so far thal the amount decreed by 
it shall bereduced by a sum of Bs. 7,197-9-0. 
In other respects the appeal is 
dismissed. The parties will receive and 
pay costs in both Courts in proportion to 
success and failure. 


D. Decree modified. 
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OUDH CHIEF COURT 
Second Rent Appeal No. 55 of 1933 
October 9, 1934 
Setvastava, Acta. C. J. 
HARIHAR DUTT—DEFENDANT 
— APPELLANT 


VETSUS 
KAPURTHALA ESTATE —PLAINTIFE 
— RESPONDENT 

Oudh Rent Act (XXII of 1886), s. 4 (3)—Suit for 
arrears of rent and ejectment—Admission that land 
im sutt is governed by s. 4 (3)—Admission, nature of 
—Whether can be withdrawn even if made under 
misapprehension. 

An admission by the defendant ina suit for 
arrears of rent and ejectment, that the land in suit 
is governed by s. 4 (3), Oudh Rent Act, isat best 
an admission ofa question of mixed law and fact 
and the admission cannot be allowed to be with- 
drawn in second appeal, even if it had been made 
under a misapprehension. 


S. R.A. against a decree of the District 
Judge, Gonda, dated April 26, 1933, uphold- 
ing that of the Honorary Assistant Collector 
jae Class, Bahraich, dated September 5, 

Messrs. Hyder Husein and B. K. Dhaun 
for the Appellant. ; 

Me Ghulam Hasan, for the Respond- 
ent. 

Judgment.—This is a second appeal 
arising out of a suit for arrears of rent and 
ejectment under s. 108, cl. (2) read with 
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s. 127 of the Oudh Rent Act. The case of 
the plaintiff was that the defendant had 
purchased grass growing on the land in 
suit for the year 1337 Fasli but had con- 
tinued wrongfully in possession of the land 
in 1338 and Kharif 1339 Fasli. The 
plaintiff therefore claimed rent at the roster 
rate and also ejectment of the defendant 
from the land. The defendant contested 
the suit on the ground, inter alia, that the 
land in suit had been let out to him asa 
tenant and that he was liable to pay only at 
the contractual rate. 

The Assistant Collector, who tried the 
suit, held that the land in suit had been let 
out tothe defendant for grazing purposes 
for 1337 Fasli only and that he was there- 
fore liable to ejectment as trespasser. He 
also decreed the claim for arrears of rent 
at the rate on which the land had been let 
out for 1337 Fasli. 

On appeal the learned District Judge 
was of opinion that the lease was for grass 
only for 1337 Fasil but relying on the 
authority of the decision of a Bench of this 
Court in Ambika Prasad v. Beni Madho 
(1), he held that it operated as a lease of 
land and had the effect of making 
the defendant a tenant of the plain- 
tiff. He further held that, as a result 
of the above finding, s. 127 did not apply 
to the case. However, as it was admitted 
by the parties before him that the land 
in question fell under s. 4 (3) of the Oudh 
Rent Act, he held that the plaintiff was 
entitled tothe relief of ejectment under 
s. 108, cl. 4 of the Oudh Rent Act, since the 
term ofthe tenancy had run out. As regards 
the rent he held that the plaintiff was 
entitled only to rent at the contractual 
rate. Inthe result he upheld the decree of 
the lower Oourt, though on grounds 
different from those of the Assistant Ool- 
lector. 

‘T'he only contention urged before me is 
that the admission made by the defendant- 
appellant about the land in question 
being governed by s. 4 (8) of the Oudh 
Rent Act was an admission on a question of 
law and was made under a mis-apprehension. 
The appellant therefore claimed that he 
was entitled to withdraw the said admis- 
sion. It was further argued thatifhe is 
permitted, to withdraw the aforesaid admis- 
sion, the decree for ejectment ought to be 
set aside. f 

In my opinion the admission is not ofa 

(i) 118 Ind. Cas. 841; 7 O W N 343; 13 R D 232; 


Ina, Rul. (1929) Oudh 489; A I R 1929 Oudh 529; 4 
Luck, 649, 
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pure question of law but, at best, ofa 
question of mixed law and fact. The 
application of 8.4 (3) to a particular case 
depends firstly upon the fact of the land 
not having been previously cultivated, and 
secondly upon the fact- of the land having 
been let out either after being re-claimed 
by, and at the expense of, the landlord or 
for the purpose of being re-claimed by the 
tenant. It is admitted by the learned 
Counsel for the appellant that the land in 
suit had not been previously cultivated. 
As regards the second fact the parties 
are agreed that before the land was let out 
to the appellant it had not been re-claimed 
by or at the expense of the landlord. The 
whole object of the appellant in seeking to 
‘withdraw the admission seems to be to 
take advantage of the fact that there is 
no evidence about the land having been let 
out for the purpose of being re-claimed by 
the tenant. This is a matter which was 
fully within the knowledge of the tenant 
when he made the admission that s. 4 (3) 
applied to the case. The admission is 
necessarily based upon the admission of 
the fact that the land had been let out for 
the purpose of being re-claimed by him. 
In these circumstances I do not think that 
the appellant can be allowed to withdraw 
from the admission. If he had not made 
the admission in question, it is possible that 
the lower Appellate Court might have 
admitted evidence as regards the purpose 
of the tenancy. But the defendant’s 
admission having made it unnecessary for 
the lower Appellate Court to go into evi- 
dence on this question it would not be fair 
to the respondent to allow the appellant 
to withdraw the admission in this Court in 
second appeal. 

No other point being urged in the appeal 
the appeal fails and is dismissed with 
costs. 

Ne Appeal dismissed. 


ed 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 71 of 1932 
March 22, 1934 
KENDALL, J. 

PADAM PRASAD—Dzrenpant— 

APPELLANT , 
VETSUS 
SHAMBHU DAYAL AND OTHERS— 

PLAINTIFFS — DeFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s, 47,0. I, 
r. 3—Suit on bond—Person impleaded as defendant 
on ground that on partition between him and 
plaintiff bond fell to plaintiff's share—Defendant, 
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if a pro forma defendant—Small Cause suit—Objec- 
tion by party to attachment of property in execution 
of decree in same Court—Objection — dismissed— 
Declaratory suit in Munsif’s Court—Suit, if matn- 
tainable—Decree-holder, if estopped from raising 
objection that proceeding must be under s. 47, Civil 
Procedure Code—Estoppel a 

Where ona suit ona bond a person 1s impleaded 
as one of the defendants onthe ground | that there 
had been a partition between the plaintifi and such 
person and that the bond fell to the share of the 
plaintiff, though no payment isclaimed against him 
by the plaintiff, the object being to make the deci- 
sion of the suit binding on him, such person is 
not a merepro forma defendant but a party within 
the meaning of s. 47, Civil Procedure Code, 

In asuit filed in a Small Cause Court a party 
objected to an attachment made in execution of the 
decree obtained in theSmall Oause Court: itself and 
the objection being dismissed, he filed a declaratory 
suit in the Court of the Munsif : 


Held, that the suit must be dismissed and the 
Court of the Munsif could not treat the suit as à 
as suc 


ition under 8. 47, Civil Procedure Oode, 1 
aaa an could only be made in execution 
proceedings in the Small Cause Oourt 

Held, also, that the decree-holder was not estopped 
from raising the objection that the proceeding must 
be under s. 47, Civil Procedure Oode, even though 
he did not raise the plea in proceedings under 
O. XXI, r. 58. U Kala v. Ma Hnin U (3), distina- 


guished. 


S.C. A. from the decision of the Sub- 
Judge, Meerut, dated October 29, 1931. 


Mr. Vishwa Mitra, for the Appellant. 
Mr, G. S. Pathak, for the Respondents. 


dement.—This is a defendant’s appeal 
Rese decree and order of the Sub- 
ordinate Judge of Meerut, confirming the 
decision of the trial Court. The plaintiff 
sued for a declaration that certain property 
was his property and not attachable in 
execution of a decree in the following 
circumstances: The appellant had sued 
in the Small Cause Court to recover some 
money from two persons on the basis ofa 
bond, and the present plaintiff-respondent 
was joined as a third defendant on the 
ground that there had been a partition 
between him and the appellant and that 
the bond had fallen to the share of the 
appellant. The sult was duly decreed in 
the Small Cause Court, the present plaintif- 
respondent Shambhu Dayal being described 
as a pro forma defendant. Subsequently, 
the decree holder, that is the present ap- 
pellant, attached the property which is now 
in dispute in execution of the decree, and 
the plaintiff-respondent made an objection 
in the executing Court to the effect that 
the property was not attachable, but was 
The objection was dismissed, and 
the plaintiff-respondent then came to the 
Court of the Munsif with the present suit 
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for a declaration and obtained a decree 
in both Courts. 

The defence was taken, and it is now 
argued in second appeal, that as the 
plaintiff-respondent was a party to the suit 
in which the decree under execution was 
passed, his objection could he heard only 
under s. 47, Civil Procedure Code, and 
could not form the subject-matter of a 
separate suit. There is no doubt that 
Shambhu Dayal appears in the array of 
parties in the Small Cause Court suit, but 
it is argued that he was not really a “party” 
though he has been called a pro forma 
defendant and that s. 47 will not apply 
to him at all. 

This argument has been pressed at great 
length by Mr. Pathak, anda number of 
decisions have been cited, in which it has 
been held that a person who was formally 
in the array of parties, but against whom 
no relief either was or could he claimed, 
was not properly speaking a “party” to the 
suit, so that s.47, Civil Procedure Code, 
could not be applied to him. It has also 
been pointed out that there is no definition 
in the Code of the expression “pro forma 
party,” though it is loosely used, and that 
a “party” properly speaking as referred 
to in rr. 1 and 3, O.I, is a person who 
either seeks a relief or against whom a 
relief is sought. Rule 10 of the sameorder 
further provides that the Court may strike 
out a party unnecessarily joined, and may 
add the name of a person whois present 
before the Court as necessary to enable 
the Court tosettle all the questions involved 
in the suit. It is argued that from this 
point of view Shambhu Dayal was not a 
“party” because no relief was sought 
against him and that his name was not 
added at the instance of the Court in order 
to enable it to settle all the questions in- 
volved. Among the decisions quoted by 
Mr. Pathak to support his plea are the 
following: Rahimbhoy Habibbhoy v. Charles 
Agnew Turner (1) and Abdul Sac v, Sundara 
Mudaliar (2). In this latter case the 
question was whether s. 47 would apply 
in the case of a defendant who had been 
wrongly impleaded, and the Court instead 
of striking out his name from the record 
had dismissed the suit against him, it was 
held that the mere fact that the Court 
had dismissed the suit against him instead 
of striking out his name (with the result 


(1) 17 B 341; 20 I A 1; 6 Sar. 256 (P ©). 

(2) 127 Ind. Oas. 805; A1 R 1930 Mad, 817; 54 M 
81; (1930) M W N 779; Ind. Rul. (1930) Mad 1045; 
59M L J 932; 32L W 836 (F B). 
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that his name appeared as one of the 
judgment-debtors in the decree) did not 
have the effect of making him a “party 

within the meaning of s. 47, Civil Procedure 
Code. Several other decisions have been 
quoted with the object of showing that a 
person against whom no relief is sought 
and no relief is given by the Court, is 
not properly speaking a “party” to the 
svit, even though his name may appear in 
the decree as a pro forma defendant. These 
cases, however, appear to me to be irrelevant, 
since it has been pointed out that the 
plaint does envisage a relief against 
Shambhu Dayal, though it is not the pay- 
ment of the money claimed against the 
contesting defendant. I have given the 
circumstances above, and it is stated in 
the plaint that the object of joming 
Shambhu Dayal was that the decision 
might bind him and it might be clearly 
established that he has no claim to the 
amount due under the bond on which the 
plaintiff-respondent was suing. In these 
circumstances, it is quite impossible to 
hold that Shambhu Dayal’s name should 
have been struck off from the record, that 
he should not have been impleaded, and 
that he was not properly speaking a “party 

to the suit. : 

Jt was suggested that the Court might 
treat the present suit as an application 
under s, 47, but though in certain Cir- 
cumstances such a course might be possible, 
it is clear that in the present case it was 
not, The decree was given by the Small 
Cause Court and the proceedings In exe- 
cution were taken in the same Court and 
the objection of the present plaintiff-res- 
pondent was also filed in that Court. The 
application of the plaintiff-respondent in- 
the Small Cause Court was headed as one 
under O. XXI, r. 5x, and it was dealt 
with by the Court as such. The decision 
was therefore final under O. XXI, r. 63, 
Givil Procedure Code, and unless the whole 
of the proceedings be held to be incom- 
petent, it was binding between the parties 
unless the plaintiff-respondent was in a 
position to have the decision set aside by 
a decree in aregular suit. If an application 
under s. 47, Civil Procedure Code, is the 
proper means of establishing the pl aintifi’s 
right, it could*only be made in execution 
proceedings in the Court of the Judge of 
Small Causes and not in the Court of the 
Munsif. The Munsif therefore could not 
treat the present suit as an application 
under s. 47. It has also been suggested 
that the present appellant 1s estopped from 
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raising the objection that the proceedings 
should be under s. 47, and not by a 
regular suit. There is, however, nothing to 
show that any action of the appellant in- 
duced the respondent to make his applica- 
tion under O. XXI, r..58 in the executing 
Court rather than under s. 47. I have 
been referred to the case of U Kala 
v. Ma Hnin U (3) in support of the res- 
pondent's plea of estoppel, and in that 
case the Bench held that where the plaintiff 
had acquiesced in the proceedings under 
the provisions of O XXI, r. 58, he could 
not contend that r. 63 did not apply and 
that the case came under s. 47, Civil 
Procedure Code. 
Bench is that the plaintiff from the mere 
fact of not having raised the legal plea 
that the proceedings ought to be under 
s. 47, and not under O. XXI, r. 58, is 
estopped from pleading that in defence 
in a regular suit, I must say that with 
all respect to the-learned Judges of the 
Bench, I cannot agree. The objection 
having been filed under O. XXI, r. 58, and 
the proceedings having been taken by the 
Court in that form, the plaintiff merely 
followed the lead of the other side and 
the directions of the Court and cannot 
be said to have intentionally caused or 
permitted the appellant to believe that 
the proceedings ought to be taken un- 
der O. XXI, r. 58 and to act in that 
belief. h 

The result is that I allow the appeal, 
set aside the decree and order of the lower 
Appellate Court and direct that the plaintiff's 
suit be dismissed with costs in all Courts. 
The cross-objection filed on behalf of the 
respondent has now no effect and is also 
dismissed. Mr. Pathak has asked for leave 
to appeal under the Letters Patent, and 
as there are one or two points in the case 
on which authority is doubtful, this is 
allowed. 


D. Appeal allowed. 
KA 101 Ind. Oas. 794; AIR 1927 Rang. 137;5 R 
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OUDH CHIEF COURT 
Civil Application No. 96 of 1933 
October 31, 1934 . 
Nanavotry AND Tuomas, JJ. 
MURLI DHAR -OBJECTOR —APPLICANT 
VETSUS 
Sheikh FAKIR BAKHSH AND ANOTHER — 


Opposite Party 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90 (1), proviso, s. 63 (2)—Sale .in execution—Sale 


MURLI DHAR VU, FAKIR, BAKHSH 


If the meaning of the” 
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officer not recording bid of bidder—No substantial 
injury to judgment-debtor—Intending bidder not 
dishonestly scared away --Sale, if rendered invalid— 
Property under attachment by two Courts of different 
grades—Sale of property by Court of lower grade— 
Sale, if invalid. f 

Where in conducting a sale in execution, the 
officer conducting it omits to record the bid of a bidder 
but no substantial injury has been suffered by the 
judgment-debtor by this irregularity and it is not 
alleged that the Sale Officer or decree-holder or any 
other person interested in him dishonestly sent 
away the intending bidders, the sale is not rendered 
invalid by reason of the irregularity and cannot be 
set aside, Swami Dayal v. Laig Singh (2), distin- 
guished. 

When property which has been attached by two 
Courts of different grades, is sold by the Oourt of 
the lower grade, the sale is not rendered invalid on 
that ground, 

C App. for revision of the order of the 
Subordinate Judge, Mohanlalganj, Luck- 
now, dated July 28, 1933. : 

Mr. Ram Bharose Lal, for the Applicant. 

Messrs. Zahur Ahmad, Wasim and 
Rameshwar Dayal, for the Opposite Party 


Nos. 1 and 2. 


Judgment.—This is an application 
under s. 115, of the Code of Oivil Pro- 
cedure against the order of the learned Sub- 
ordinate Judge of Lucknow, dated July 28, 
1933, dismissing the applicant's appeal 
against the order of the learned Munsif, 
South Lucknow, dated August 22, 1932. 

Faqir Bakhsh held a decree against the 
applicant Murli Dhar and in execution of it 
put up for sale a two annas share in Rahim- 
ganj. It was purchased by ore Gulzari 
Lal for Rs, 1,900. Murli Dhar, under 
O. XX1, r, 90, of the Code of Civil Proce- 
dure, filed objections on the grounds: ~ 

(1) that the value of the property was at 
least Rs. 10,000 and ıt was sold at 
an inadequate price; 

(2) that the opposite party No. 1 had 
fraudulently entered only Rs. 1,700 
as the value of the property In 
his application for execution, and 
the same value was entered in the 
sale proclamation ; 

(3) that the bid of one Sheo Nandan 
was not recorded by the Deputy 
Nazir and thus there was no com- 
petition. 

(4) that the sale was closed more than 
14 days after the date fixed for sale 
in the proclamation ; 

(5) that the judgment-debtor was not 
gerved with a notice under O. XXI, 
r. 66 of the Code of Civil Proce- 
dure, and i — 

(6) that the learned Munsif had no juris- 
diction to try the petition. 
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The decree-holder denied the allegations 
The learned Munsif found :— 

(1) that the property was not worth 
Rs. 10,000, and that it was not sold 
for an inadequate price; 

(2) that no fraud was practised by the 
decree-holder; i 

(3) that the action of the Deputy Nazir 
In not recording the bid of Sheo 
Nandan was an irregularity but 
that the objector did not suffer 
any substantial injury on account 


Of It ; 

(4) that the sale did not continue, as 
alleged by the objector, for more 
than 14 days ; 

(5) that under O. XXI, r. 66 of the 
Code of Civil Procedure, notice was 
served on the judgment-debtor, 
and 

(6) that the Court had jurisdiction to try 

_ the application. 

In view of the above findings, the learned 
Munsif dismissed the application. 

The applicant then appealed to the 
learned Subordinate Judge who also dis- 
missed his appeal. He has now come up in 
revision to this Court as stated above. 

It is urged by the learned Counsel for 

the applicant that there was no proper sale 
in Ps and ae the earned Munsif had no 
jurisdiction to entertain the application. 
_ On behalf of the opposite pail a pre- 
liminary objection has been taken that the 
application under s. 115 of the Code of 
Oivil Procedure is not maintainable, and 
reliance is placed on a decision of their 
Lordships of the Privy Council reported in 
Amir Hassan Khan v. Sheo Bakhsh Singh 
(1), where it was held that a Court that has 
decided a suit over which it had jurisdic- 
tion, cannot, only on the ground that it has 
arrived at a wrong decision, be said to 
have exercised its jurisdiction illegally, or, 
with material irregularity, within the mean- 
ing of s. 622 of Act X of 1877 (old Code of 
Oivil Procedure), 

In support of his contention the learned 
Counsel for the applicant has relied on the 
finding of the learned Munsif on Issue No. 3 
where he has held that the Deputy Nazir 
did not record the bid of Sheo Nandan 
: because he was told that his bid was 
bogus, This certainly is an irregularity. 
The “ Nazir should not have refused to 
record his bid." The learned Munsif 
under the same issue, has clearly held that: 

“ There is nothing to show that the objector 


suffered substantial injury on a oye 
gularity.” Jury ecount of this irre- 


(1) 1I O 6; ILI A 287; 4 Sar. 559 (PO, 
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Under O. XXI, r. 90 (1) proviso, Code of 
Civil Procedure : 

“No sale shall be set aside on the ground of 
irregularity or fraud unless upon the facts 
proved the Oourt is satisfied that the applicant 
has sustained substantial injury by reason of 
such irregularity or fraud”. . 

The learned Counsel relied, in support 
of the proof of “substantial injury,” on the 
statement of the Deputy Nazir, P. W. No. 3, 
Qabul. Hasan. We have, for the ends of 
justice, in this revision, looked at the state- 
ment of this witness. He has stated that: 


“An objection was raised regarding a 
bidder that his bid was bogus .....] asked 
the man whether he could be identified by 


somebody. He did not reply and I did not 
note his bid. It is possible that the objection 
was raised by some purchaser, 7 cannot say 
whether the man regarding whose bid objection 
was raised was Sheo Nandan or some one else . T had 
asked the man to make his objections to Court if he 
liked. There were several bids after that which I 
noted. I donot remember whether the man left the 
place or not” 

The endorsement, dated January 26, 1933, 
on the back of the sale proclamation shows 
that Sheo Nandan’s second bid was Rs. 1,850 
while Gulzari Lal’s bid was Rs. 1,900. Sheo 
Nandan has not been examined as a wit- 
ness by the objector and we feel that it 
was the duty of the objector to have proved 
that Sheo Nandan was prepared to pay 
more than Rs. 1,900, for the property. We 
have not the slightest doubt in our minds 
that if Sheo Nandan was really prepared 
to buy the property, he would have gone up 
before the learned Munsif and told him 
that he was prepared to offer more than 
Rs. 1,900, for the property before the sale 
was confirmed. 

The learned Counsel for the applicant 
has relied on a ruling of this Court reported 
in Swami Dayal v. Laig Singh (2). We are 
of opinion that that case is distinguishable 
from the present case. Inthe present case 
there are no allegations by the objector 
that the intending purchasers were dis- 
honestly sent away by the decree-holder or 
the Deputy Nazir or some one else inter- 
ested on behalf of the decree-holder. 

We accordingly agree with the findings 
of the lower Courts that the applicant has 
failed to prove any substantial injury. 

It was next contended that under s. 63, 
of the Code of Civil Procedure, the learned 
Munsif had no jurisdiction to entertain the 
application. This argument is based on 
the fact that there was another execution 
application pending before the learned Sub- 
ordinate Judge, and it is urged that it was 
for the Court of the highest grade to have 

(2) 148 Ind, Oas, 132; 11 O W N 116; 6 R O 380; 
A I R 1934 Oudh 94, | . 
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realised the amount by sale of the property 
and divided it rateably among the creditors. 
In our opinion there is no force in this con- 
tention and the decision of the lower Courts 
on this point is correct. 

Clause (2) of s. 63 of the Oode of Civil 
Procedure, makes it perfectly clear that: 

“ Nothing in this section shall be deemed to in- 


validate any proceeding taken by a Court executing 
one of such decrees.” 


The preliminary objection prevails, and 
in our opinion, the application under s. 115 
of the Code of Civil Procedure, is not main- 


tainable. We accordingly dismiss it with 
coste. 
N. Application dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1450 of 1931 
March 15, 1934 
Young, J. 

MOHAMMAD JAN KHAN— PLAINTIFF — 
APPELLANT 
VETSUS 
Musammat SUNDAR AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Marriage — Re-marriage of woman 
among low clase people who observe custom of widow 
re-marriage—No particular ceremony is required— 
Presumption from continuous living as man and 
wife—Entry in Municipal papers as man and 
wife—Presumption of legal marriage is strengthen- 


Very little ceremony, if any, is required for 
remarriages among low class people among whom 
there ia a custom of remarriage. The giving of 
the woman to the future husband, his taking her 
and living with her as his wife after feasting 
some of the biradri appear to be ample ceremony 
to effect a marriage. 

Continuous living as man and wife raises a 
presumption of legal marriage which presumption 
is strengthened by the description of the coupla 
as man and wife in the Municipal papers. Under 
such circumstances, presumption of a legal marriage 
must prevail over a suggestion of concubinags. 

S. O. A.from the decision of the Additional 
Sub-Judge, Bareilly, dated August 4, 
1931. 

Mr. G. S. Pathak, for the Appellant. 

Mr. Hazari Lal Kapoor, for the Respond- 
ents. 


Judgment.—This is a second appeal 
from the decision of the learned Addi- 
tional Subordinate Judge of Bareilly. 
The plaintiff took a transfer of a house 
by a sale from a sweeper woman. The 
only question in this case is whether that 
sweeper woman was the wife of theman 


she lived with and so could transfer legal- 


title to the plaintiff or whether she was 
the kept woman or concubine of theman 
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she lived with, and title of the house wou ld 
remain with the man’s daughters by hig 
first wife. The lower Oourt decided that 
there was no marriage. The plaintiff 
appeals. , 

The facts are that Itwari, a sweeper, 
was married and had two children. His 
wife died or left him. He wished some 
one to look after his children. About 13 
years before the suit, a sweeper friend 
of his—Nanha—suggested that he should 
take this woman as his wife. Apparently 
Nanha was acting as her guardian. She 
was a widow. Itwari took this woman 
lived with her for 13 years and registered 
her as his wife when he gave notice in 
the Municipal Register of the birth of his 
children. The Judge in the lower Ap- 
pellate Court assents to the position that 
long cohabitation with one woman raises 
a strong presumption of legal marriage. 
It apparently seems that if the case 
had been left there, he would have held 
that there was a legal marriage, there 
being no evidence to the contrary to 
rebut the presumption. The plaintiff, 
however, called the woman herself and 
she said that Nanha invited Itwari to 
his house and Nanha and Itwari agreed 
that Itwari should takethe woman. They 
feasted two of their caste-fellows and 
Nanha gave her to Itwari. She further 
says that Itwari took her into his house 
and that there was a custom of Dharauna 
in their caste and further that she lived 
with Itwari as his wife. The learned 
Judge thought that this woman meant 
that she was living as his concubine, 
and on this dismissed the suit, Sundaria 
was not cross-examined by the other side 
either as to whether there was a custom 
of widow remarriage in her caste or as 
to what ceremonies, if any, were pres- 
cribed. The custom seems to have been 
accepted by the other side. I have been 
referred to Gour's Hindu Code, 3rd Edi- 
tion p. 302, Art. 528, and it is there stated 


-that long before the Hindu Remarriage 


Act among Sudras widow-remarriage 
was customary. So there is no reason to 
disbelieve this woman when she says 
that Dharauna or widow-remarriage was 
castomary. I can find no authority, and 
I have been referred to none, which 
prescribes any particular form of ceremony 
for remarriages of this class among low 
class people. Very little ceremony, if any, 
is apparently required. The giving of the 
woman to the future husband, his taking 
her and living with her as his wife after 
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feasting some of the biradri appears to 
he ample ceremony to effect a marriage. 

In any event, there is the strong pre- 
sumption of continuous living as man and 
wife in this case. This presumption is 
greatly strengthened by the discription of 
Itwari and Sundaria as man and wife 
in the Municipal papers. There has been 
nothing in my opinion in the evidence 
called for the plaintiff to displace this 
presumption. Equally the defendants 
have in no way displaced this presump- ` 
tion. The presumption of a legal marriage 
must therefore prevail over a suggestion 
of concubinage. 

This has been the only point argued 
I am satisfied that on the facts found by 
the lower Appellate Court the legal 
marriage of Itwari and Sundaria must 
be presumed. 

The appeal therefore must be allowed 
with costs. 


' Leave to appeal in Letters Patent is 
refused, 
Respondent No. 1 is dead and it was 


unnecessary to take steps. 
N. Appeal allowed. 


CUDH CHIEF COURT 
Second Civil Appeal No. 165 of 1933 
September 27, 1934 
SRIVASTAVA, Acta. O. J. AND 
Tuomas, J. 
MOHAMMAD RAZA—PLAINTIFF 
— APPELLANT 
VETSUS 
KAPURTHALA ESTATE, BAHRAICH 
—RESPONDENT 

Civil Procedure Code (Act V of 1908), s, 86— 
Suit against Prince or Ruling Chief of foregn state 
Consent of Governor-General in Council applied for 
but refused—Suit, if maintainable—Court, if can 
question propriety or otherwise of refusal to give 
consent, in the suit. ` 

Where the plaintiff has failed to obtain the con- 
sent of the Governor-Gereral in Oouncil under s, 86, 
Civil Procedure Code, a suit is not maintainable 
against Prince or Ruling Chief of a foreign state. It 
is immaterial if the consent has been applied for 
and refused, It isnot open to the Court to question 
the propriety or impropriety of the order of the 
oe er in Council in refusing consent under 
s. 86. 


S. C. A. against an order of the First 
Subordinate Judge, Bahraich, dated Feb- 
ruary 9, 1933. 

Mr. Ali Zahir and Khwaja Moham- 
mad Yusuf Ali, for the Appellant. 

Mr. Ghulam Hasan, for the Respond- 
ent. 
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Judgment.—This isa plaintiffs appeal 
against the decree of the First Snbordin- 
ate Judge of Bahraich, dated February 9, 
1933, affirming the decree dated October, 
1932, of the Munsif of Qaisargunj at that 
place. 

It arises out of a suit for redemption of 
a mortgage brought by the plaintif- 
appellant against the Kapurthala Estate. 
The suit was thrown out by the trial Court 
on the ground that it had been instituted 
without the consent of the Governor- 
General in Oouncil in contravention of 
s. 86 of the Code of Oivil Procedure. On 
appeal the learned Subordinate Judge 
agreed with the opinion of the trial Court 
and held that it was perfectly right in 
dismissing the suit on this ground. It has 
been argued by the learned Counsel for 
the appellant that he had made an ap- 
plication for permission under s. 86 of the 
Code of Civil Procedure, but the permission 
was wrongfully refused. It is pointed out 
that the case was one covered by sub-s. 
(2), cl. (c) of that section. Whether this is 
so or not, it is not open to us to question 
the propriety or impropriety of the order of 
the Governor-General in Council refusing 
consent under s. 86 of the Code, in the 
present suit. The only question. before the 
Court in the present suit was whether the 
suit had been instituted with the consent 
of the Governor-General in Council. It 
being admitted that the plaintiff had failed 
to obtain the consent of the Governor- 
General in Council the Court had no autho- 
rity to proceed with the suit. We must, 
therefore, overrule the contention. ` 

It was also argued that the defendant 
should be deemed, by his conduct, to have 
waived the plea of want of consent. The 
conduct relied upon is that the defendant 
had filed a written statement in the case - 
and further that, when at an earlier stage 
the plaintiff wanted the plaint to be 
returned to him by the Subordinate Judge 
in whose Oourt the suit had at first been 
instituted, the defendant opposed the ap- 
plication. It would be sufficient to say 
that the written statement was filed in 
pursuance of the order made by the Court 
and the first objection raised in that written 
statement was that the suit was not 
maintainable without the consent of the 
Governor-General in Council. The defend- 
ant also asked that a preliminary issue be 
framed in respect of this question and that 
itmay be decided before going into the 
merits of the case. The request made by 
the plaintiff to the Subordinate Judge for 
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the return of the plaint to him was also 
made after the defendant had raised the 
objection about the non-maintainability of 
the suit. 
that the plea about the suit not being 
maintainable having been raised at the 
very earliest stage, and at the first op- 
portunity which the defendant had of raising 
it, the plea of waiver must fail. 

The result therefore is that the appeal 
fails and is dismissed with costs. 

N.. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision Application 
March 6, 1934 
Bennet, J. 

BALDEO —APPLIOANT 
versus 
LACHHMI NARAIN AND OTHERS— 
OPPOSITE PARTIES. 

Civil Procedure Code :Act V of 1908), s. 153— 
Omission of Vakil’s name in vakalatnama by clerical 
error—Acceptance of vakalatnama by Vakil—Pre- 
sentation of plaint—Validity of—Power of Court to 
correct error. 

Where by a mere clerical error, the name ofa 
Vakil is not included in the body of the vakalatnama 
but itis clear that the vakalatnama is executed 
- with the undoubted intention of appointing him and 
he accepts the vakalatnama and files a plaint, it is 
open to the High Court to correct the vakalatnama 
on a subsequent application for the same under s, 153, 
Civil Procedure Code, Under the circumstances 
presentation of the plaint is valid. Chhita v. 
Jaffo (i), distinguished. i 

O. R. App. from an order of the Munsif, 
Mirzapur, dated January 24, 1984. 
Mr. Ishaq Ahmad, for the Applicant. 


Order.—This is an application in civil, 


revision by a defendant against an inter- 
locutory order of the Munsif of Mirzapur. 
The case was filed in the Court of the 
Munsif, the plaint being presented by Mr, 
Kamta Prasad Tandon, Vakil. Later it 
was discovered that in the vakalatnama 
which Mr. Kamta Prasad had signed on 
the back in token of acceptance his name 
had been omitted from the body of the 
vakalatnama, Tt is obvious that this was 
a mere clerical error and that when the 
plaintiffs executed the vakalatnama they 
undoubtedly intended to appoint Mr, 
Tandon and when Mr. Tandon signed 
the vakalainama as accepting that appoint- 
ment he intended to act for the plaintiffs. 
An application was made to the Munsif to 
correct the vakalatnama by entering the 
name of Mr. Tandon in the body of the 
vakalatnama and the Munsif has directed 
that that correction should be made. 
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We are, therefore, of opinion . 
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It is against this order that the revi- 
sion has been filed on the ground that 
the Munsif had no jurisdiction to make 
such an order or to give retrospective 
effect to the correction. Learned Counsel 
relies on Chhita v. Jaffo (1). In that 
case however there was no application 
for correction and it was held that the 
presentation of the plaint would be invalid. 
In the same volume there was a Full 
Bench ruling of three Judges on Wali 
Mohammad Khan v.Ishak Ali Khan (2), 
in a somewhat similar case where a suit 
had been filed in the name of a plaintiff 
as a minor through his mother as his 
guardian and it was found that in fact 
the plaintiff was of full age. It was held 
that the plaint was validly presented and 
that the defect.in its form was due to a 
bona fide mistake and could be cured. 
This ruling again was a case in which 
there was no application for correction. 
This remark also applies to the ruling 
reported in Mohammad Ali Khan v. Jas- 
ram (3). There is a clear provision in 
the Civil Procedure Code, for the correction 
of any proceeding. Section 153 states: 

“The Court may atanytime, and on such terms 
as to costs or otherwise as it may think fit, amend 
any defect or error in any proceeding in a suit; 
and all necessary amendments shall be made for 
the purpose of determining the real question or 
issue raised by or depending on such proceedings,” 

The Munsif has apparently acted under 
this section and has made the correction 
in the vakalatnama accordingly. Learned 
Counsel has also referred to a ruling 
reported in Loknath Misir v. Sheo Saran 
Misir (4). In that case a Vakil had filed 
an appeal in the lower Appellate Court 
and the vakalatnama did not contain hig 
name although he had signed the vakalat- 
nama. The lower Appellate Oourt dismiss- 
ed the appeal. A learned Single Judge 
of this Court remarked that the lower 
Appellate Court had taken too technical 
a view and that the lower Appellate Court 
should have given the appellant an 
opportunity to file an application under 
8. 5, Limitation Act. I do not see how 
this ruling supports the applicant for 
revision. Under‘ the circumstances I 
consider that it has not been shown that 
the lower Appellate Court had not juris- 
diction to pass theorder in question under 


(1) 132 Ind. Cas. 566; A I R 1931 All, 767; Indi 
Rul. (1931)°All, 534; (1931) A L J 983, 

(2) 134 Ind. Oas. 26; A I R 1931 All. 507; (1931) 
A L J 1777; Ind. Rul, (1931) All. 794; 54A 574 


(FB). 
(3) 23 Ind. Oas, 464: 36 A 46; LLA LJ 1015. 
(4) 102 Ind, Cas, 255; A IR 1927 All. 816. 
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s. 153, Civil Procedure Code. Accordingly 


ĮI refuse this application in revision. 
N. Application refused. 


RANGOON HIGH COURT 
Civil Revision Application No. 311 of 1933 
February 20, 1934 
Mya Bu AND DUNKLEY, JJ. 
MA THIN ON AND OTHERS— DEFENDANTS 
— APPELLANTS 
VETSUS : 
MA NGWE HMON AND crHERs— 
PLAINTIFFS-—-RESPONDENTS 

Court Fees Act (VII of 1870), s.7 (iv) (Ð -Suits 
Valuation Act (VII of 1887), s. 8—Civil Procedure 
Code (Act V of 1908), s. 15—Administration suit, 
valuation of—Court-fees—Plaintiff's right to value 
—Jurisdietion of Court—Valuation for purposes of 
jurisdiction and court-fee. h 

An administration suibis a suit for an account 
and court-fees thereon are payable under cl, 
(iv) (f) of s. 7 ofthe Court Fees Act. The plaintif 
js entitled tomake such estimate as he pleases of 
the value of the relief that he claims. C. K.Ummar 
v, C. K. Ali Ummar (|), followed. 

Under s. 8 of the Suits Valuation Act, the value 
as determinable for the computation of court-fee 
“and the value forthe purpose of jurisdiction must 
be thesame. Therefore, a plaintiff who values his 
suit for the purpose of court-fee at less than 
Rs. 1,000, though the value of the estate is Rs. 9,000, 
must file his suitin the Township Court and notin 
the Assistant District Court. Ma Fatima v. Momin 
Bibi (2), referred to. ; 

C. R. App. from the order of the Assistant 
District Court of Hanthawaddy in Oivil 
Suit No. 9 of 1933. | 

Mr. Maung Pu, for the Applicants. 

Mr. Mukerjee, for the Respondents. 

Judgment.—The _plaintiff-respondents 
brought a suit against the defendant- 
applicants for the administration of the 
estate of one U Shwe Thet deceased. In 
para. 12 of the plaint.the respondents stated 
that they valued the suit at Rs. 9,500 for 
purpose of jurisdiction and at Rs 100 for 
purpose of court-fee. In their written 
statement the applicants averred that the 
plaint had not been correctly stamped and 
that it should be stamped for court-fee on 
a valution of Rs. 9,500. A preliminary 
issue was framed and heard on this ques- 
tion of the court-fee payable, and on this 
issue the learned Assistant District Judge, 
following the ruling in C. K. Ummar v. 
C. K. Ali Ummar (1), correctly held that an 
administration suit is a suit for an account, 
and that court-fees thereon are payable 
under cls. (iv) (f) of s. 7 of the Coùrt Fees 
Act, that the plaintiff is the person to make 
such estimate as he pleases of the value of 

(1) 133 Ind, Oas.91; 9 R165; A I R1931 Rang. 
146; Ind. Rul. (1931) Rang. 235. 
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the relief that he claims, and that, there” 
fore, it was open to the plaintiff-respondents 
in this suit to valne the relief claimed af 
Rs. 100 for purpose of court-fee. The 
present application has been filed in revision 
against this order. 

It is not now contended that, so far as 
the question of valuation for court-fee is 
concerned, the order of the learned Assis- 
tant District Judge is incorrect, but it is 
contended that, asa necessary corollary of 
the order of the Assistant District Court, 
it follows that the valuation for jurisdiction 
must be Rs. 100, and that, therefore, the 
suit is triable by the Township Court and 
under the provisions of s. 15 of the Code 
of Civil Procedure ought to be tried in that 
Court. Itis contended further that this 
question of jurisdiction is a question which 
goes to the root of the matter and that, 
although no specific issue on the point was 
framed, the learned Assistant District 
Judge should have taken notice of and 
decided that point, and should, therefore, 
have returned the plaint for presentation to 
the proper Oourt, and iu not so returning the 
plaint he failed to exercise a jurisdiction 
which is vested in him. 

Now, it has been held by this Court in 
the case of Ma Fatima v. Momin Bibi (2), 
that in an administration suit the value of 
the suit for the purpose of both court-fee 
and jurisdiction is the amount at which the 
plaintiff values his share, the suit falling 
within the provisions of s. 8 of the Suits 
Valuation Act. Section 8 of that Act 
states that in all suits, other than those 
referred to in s. 7, els. (v) (vi), and (ix), and 
el. (x), sub-cl. (d), of the Court Fees Act, 
the value as determinable for the com- 
putation of court-fee and the value for the 
purpose of jurisdiction shall be the same. 
Consequently, it is clear that ina suit for 
administration, which is a suit referred 
to in els, (iv) (f) of s. 7 of the Court Fees 
Act, the value for the purpose of jurisdic- 
tion and the value for the computation of 
court-fee must be the same, and, therefore, 
that in the present suit, if the plaintiff-res- 
pondents value the suit for the purpose of the 
determination of court-fee at Rs. 100, then 
the valuation for the purpose of jurisdiction 
must be the same, and consequently the 
suit ought to be tried in the Township 
Court. Hence we hold that the contention | 
of the applicants on this point must prevail, 
and that in not returning the plaint for 
presentation to the proper Court, following 


(2) 118 Ind. Sas, 122; 7 R164; Ind. Rul. (1929) 
Rang. 234; AIR 1929 Rang. 211, 
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upon his order of September 13, 1933, the 

learned Assistant District Judge failed to 
exercise a jurisdiction vested tin him, and 
consequently that we should interfere in 
revision to correct this error. 

We, however, consider that the plaintiff- 
respondents should, if they desire to do so, 
be given an opportunity of amending their 
estimate of the valution for the purpose of 
court-fee and jurisdiction as given in the 
plaint. They will now be given an oppor- 
tunity of amending para. 12 of their plaint 
in such sense as they may be advised, 
subject to the one condition that the valua- 
tion for the purpose of jurisdiction and the 
valuation for the purpose of court-fee must 
be the same. If no amendment is made 
within a month, then the plaint will be 
returned to the plaintiff-respondents for 
presentation to the proper Court, namely 
the Township Court. 

The plaintiff-respondents will pay the 
defendant-applicants’ costs of this appli- 
cation, Advccate’s fee two gold mohurs. 

D. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 81 of 1933 
February 8 1934 
IQBAL AHMAD AND BAJPAI, JJ. 
DURGA PRASAD SINGH 
-—DEFENDANT—APPELLANT 
versus 
LACHMI NARAIN —PLAINTIEF— 
RESPONDENT 
Hindu Law — Alienation — Substantial portion of 


mortgage-debt proved to be for legal necessity— 
Presumption of necessity for small portion, if arises 


— Duty of mortgagee to prove necessity for every 
portion of debt. : 
If abubstantial portion of a debt secured by a 


mortgage is proved for legal 
presumption inlaw that the remaining portion of 
the debt, which constitutes a small part of the 
entire debt, was also borrowed for legal necessity, 
As the burden of proving the existence of legal 
necessity for the mortgage debt, which issought to 
be realised by saleofthe family property, lies upon 
the mortgagee, the mortgagee cannot ask the Court 
to pass a decree for the sale ofthe family property 
for any portion of the mortgage debt which is not 
proved to have been taken for family necessity. 
Consequently, in suits for sale of the family property 
for realisation of mortgage debts, it is not permissible 
to relieve the mortgagee from the burden of proving 
legal necessity for every item of the mortgage debt, 
and no assumption, in the absence of positive proof, 
can be made that any portion of the mortgage debt, 
however smallit may be, was incurred for family 
necessity. |p. 841, cols, 1 & 2.] 

8.0 from a decision of the Addi- 
tional Sub-Judge, Benares, dated April 29, 


1932, 


necessity, there is a 
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Mr. Harinandan Prasad, for the Appel- 
lant. 

Mr. Lakshmi Saran, for the Respondent. 

Judgment.-—This is a defendant's 
appeal and arises out of a suit for sale on a 
mortgage dated July 2 of 1926, executed by 
Mata Prasad Singh, the father of Durga 
Prasad Singh, appellant, in favour of the 
plaintiff-respondent for a sum of Rs. 750. 
The mortgage money was made up of the 
following items: (1) Rs. 234-7-3 left with 
the mortgagee for payment of a debt due on 
the basis of a mortgage-deed dated Septem- 
ber 23, 1921, executed by the father and 
uncle of Mata Prasad,(2) Rs. $9-9-0 left with 
the mortgagee for payment of another debt 
due from Mata Prasad, (3) Rs. 113-15-9 left 
with the mortgagee for payment to one Ram 
Narain to whom the amount was due on 
account of arrears of rentand certain other 
debts advanced by him to Mata Prasad, ( 4) 
Rs. 35 for the cost of the stamp and ex- 
penses of registration of the .mortgage-deed 
in suit and for house-hold expenses, (5) 
Rs. 275 paid in cash at the time of registra- 
tion for payment of a debt due to Shiva 
Babu Singh from Mata Prasad. 

The second item mentioned above, viz. 
Rs. 99-9-0, was admittedly not paid by the 
plaintiff-respondent and the claim was for 
the balance of the principal amount, viz. 
Rs, 658-7-0, and interest, The property 
mortgaged was the joint family property of 
Mata Prasad and Durga Prasad appellants, 

Both Mata Prasad and Durga Prasad 
were arrayed as defendants to the suit. The 
plaintiff-respondent alleged that Mata 
Prasad executed the mortgage-deed for 
family necessity. Mata Prasad did not 
contest the suit and an ex parte simple 
money decree for the whole amount claimed 
was passed against him by the trial Court. 
Durga Prasad, appellant, contested the suit. 
He denied the execution of the mortgage 
bond and put the plaintiff-respondent to 
proof of the alleged necessity for the loan 
secured by the mortgage. The trial Court, 
held that legal necessity was established 
with respect to items Nos. 1 and 3 men- 
tioned above. It also held that out of item 
No. 4 viz., Rs. 35, a sum of Rs. 20 was requir- 
ed for the cost of the stamp and registration 
expenses of the bond in suit. As regards 
the balance of Rs. 15, it was of the opinion 
that legal necessity for the same was not 
established. It further held that legal 
necessity for the sum of Rs. 275 paid to 
the mortgagor at the time of registration 
of the deed in suit for payment of Shiy 
Babu Singh was not proved. In short the 
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trial Court held that legal necessity, was 
proved with respect to a sum of Rs. 368-7-0 
only and passed a decree for sale of the 
mortgaged property with respect to that 
amount with interest. 

Durga Prasad filed an appeal in the 
lower Appellate Court and arrayed both 
the plaintiff-respondent and Mata Prasad 
as respondents to the appeal. The plaintiff- 
respondent filed a cross-objection urging 
that the whole of the mortgage money was 
borrowed by Mata Prasad for legal neces- 
sity, and that his claim for sale of the 
mortgage properly ought to have been 
decreed with respect to the entire amount 
claimed. Mata Prasad died during the 
pendency of the appeal in the lower 
Appellate Court. 

The learned Judge of the lower Appel- 
late Court held that the entire amount 
secured by the mortgage-deed in suit was 
borrowed by Mata Prasad for legal neces- 
sity, and, accordingly, dismissed the appeal 
filed by Durga Prasad and allowed the 
cross-objection filed by the plaintiff-respon- 
dent, with the result that a decree for sale 
with respect to the entire amount claimed 
by the plaintiff-respondent was passed in 
his favour. Durga Prasad has come up 
in second appeal to this Court. The 
learned Counsel for Durga Prasad has 
taken exception to the finding of the lower 
Appellate Court as regards Items Nos. 1 
and 5 of the mortgage-debt and has con- 
tended that legal necessity for the same 
was not proved. He also has assailed the 
finding of the lower Appellate Court as 
regards the sum of Rs. 15 out of Item No. 4 
that, according to the recital in the mort- 
gage-deed, was borrowed by Mata Prasad 
for house-hold expenses, 

The amount of Rs. 234-7-3 was admitted- 
ly left with the mortgagee for the pay- 
ment of a debt due on the basis of an 
unregistered mortgage-deed dated Septem- 
ber 23, 1921, executed by the father and 
uncle of Mata Prasad. The mortgagee of 
1921 had filed a suit for the recovery of 
the debt due to him, and the sum of 
Rs. 234-7-3 was paid to him by the 
plaintiff-respondent during the pendency 
of that suit. It was contended on behalf 
of the defendant-appellant in the trial 
Court that, as the mortgage-deed of 1921 
was unregistered, it could only operate as 
a simple money bond and, as the date 
fixed for the payment of the debt was 
June 29, 1923, the debt of 1921 became 
time-barred after June 29, 1926. Accord- 
ingly it was argued in that Court that 
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on July 2, 1926, the date on which the 

mortgage-deed in suit was executed, the 
debt of 1921 was time-barred. This con- 
tention of the defendant-appellant was 
overruled by the trial Court and the point 
does not appear to have been argued on 
behalf of the defendant-appellant in the 
lower Appellate Court. In appeal before 
us however the learned Oounsel for the 
appellant has reiterated the contention, 
but in our opinion the contention is without 
force. The time for the recovery of the 
debt of 1921 would undoubtedly have 
expired on June 29, 1926, but as wehave 
already stated, a suit for the recovery of 
the debt was filed before the execution 
of the mortgage-deed in suit. The learn- 
ed Counsel suggests that it is possible 
that the suit on the basis of the deed of 
1921 may have been filed after June 29, 
1926, and it is on that assumption that 
he contends that the debt of 1921 was 
time-barred. This argument of the learn- 
ed Counsel is beset with a number of 
assumptions which are not justified by 
any materials upon the record. The 
mortgage-deed in suit was executed within 
three days of June 29, 1926, and there is 
no warrant for the assumption that the suit 
for the recovery of the debt of 1921 was 
not filed before June 29, 1926, and was filed 
after June 29, 1926, and before July 2, 
1926. If it was a fact that the suit for 
the recovery of the debt of 1921 was not 
filed within time, the point would cer- 
tainly have been pressed on behelf of the 
defendant-appellant in the lower Appellate 
Court, but as already observed, it was 
not. 

The learned Oounsel for the appellant 
has placed no materials before us to 
justify his assertion that the finding of 
the trial Oourt with respect to item No. 1 
was erroneous and we must, therefore, 
accept that finding. As regards Item 
No. 5, viz., Rs. 275, the lower Appellate 
Court held that the amount was paid to 
Shiva Babu Singh and was borrowed by 
the mortgagor for legal necessity. It is 
argued by the learned Counsel that, in the 
absence of a definite finding to the effect 
that the amount was due to Shiva Babu 
Singh, the lower Appellate Court was 
not justified in holding that legal ne- 
cessity with respect to this amount had 
been made out. We are unable to agree 
with the contention ofthe learned Coun- 
sel. The lower Appellate Court held that 
“this sum was also an antecedent debt” 
and this finding necessarily involves a 
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finding that the amount was due to Shiva 
Babu Singh from Mata Prasad, and, as 
such, constituted an antecedent debt, which 
the defendant-appellant was under a pious 
obligation to pay. 

Out of the sum of Rs. 35 that was paid 
: for the cost of stamp and registration of 
the deed in suit and for house-hold 
expenses the trial Court, as already observ- 
ed, held that legal necessity for a sum 
of Rs. 15 was not established. The lower 
Appellate Court however held that: 

“if the legal necessity for the remaining con- 
sideration is proved, this sum of Rs, 15 forms a 
very small part of the same and in view of the 
several pronouncements of the Hon'ble High Court 
and the Privy Council, it should be presume 
ee was legal necessity for this small item 
also. 

The learned Counsel for the defendant- 
appellant contends that the lower Appellate 
Court was wrong in holding that, if a 
substantial portion of a debt secured by a 
mortgage is proved for legal necessity, 
there is a presumption in law that the 
remaining portion of the debt, which 
constitutes a small part of the entire debt, 
was also borrowed for legal necessity. In 
our judgment this contention is well founded 
and ought to prevail. 


In cases of sales 
a joint Hindu family 
that if the transaction of sale is itself 
justified by legal necessity and. the 
purchaser pays a fair price for the property 
purchased by him, and acts in good faith 
and after due enquiry as to the alleged 
necessity for the sale, the mere fact that 
a part ofthe price paid by the purchaser 
is not proved to have been applied for 
legal necessity would not invalidate the 
transaction of sale. But the principle 
enunciated above has no application to 
cases of debts secured by a mortgage of 
the family property executed by the man- 
ager of a joint Hindu family. The 
transaction of sale has to be considered 
as a whole and, if the transaction itself 
is proved to have been justified by legal 
necessity, the mere fact, that the entire 
sale consideration is not proved to have 
been ‘raised for family necessity, cannot 
invalidate the transaction itself, and the 
reason for’this is not far to seek. In cases 
of sale the Court has to consider the 
question whether there was pressing 
necessity justifying an alienation of the 
family property and if such necessity is 
established as regards the substantial 
portion of the sale consideration, the Court 
cannot substitute a new'transaction for the 


by the manager of 
it is well-settled 
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original sale, by upholding the sale with 
respect to such portion of the family pro- 
perty sold that is proportionate to the 
to have been 
required for legal necessity, and cancel 
the sale with respect to the balance of 
the family property. The sale must stand 
or fall as a whole. But cases of mort- 
gage of joint family property stand on 
a totally different footing. It cannot be 
disputed that the burden of proving the 
existence cf legal necessity forthe mort- 
gage debt, whichis sought to be realized 
by sale of the family property, lies upon 
the mortgagee. That being so, the mort- 
gagee cannot ask the Court to pass a 
decree for the sale of the family property 
for any portion of the mortgage debt 
which is not proved to have been taken 
for family neceseity. Accordingly, in suits 
for sale of the family property for realiza- 
tion of mortgage debts, it is not permissible 
to relieve the mortgagee from the burden 
of proving legal necessity for every item 
of the mortgagé debt, and no assumption, 
in the absence of positive proof, can be 
made that any portion of the mortgage 
deb! however small it may be, was incurred . 
for family necessity. In the case before us 
there was no evidence to prove that the 
sum of Rs. 15 disallowed by the trial 
Court was borrowed for legal necessity and 
accordingly, the lower Appellate Court was 
wrong in passing a decree for salein the 


plaintiff's favour with respect to that 
‘amount. i 
There is an obvious error in the decree 


drawn up by the lower Appellate Court. 
The entire amount claimed by the plaintiff 
on account of principal and interest was 
Rs. 1,400. In the decree that amount 
was treated asthe principal amount secur- 
ed by the mortgage-deed in suit and in- 
terest at the stipulated rate was calculated 
on that amount (Rs. 1,400) from July 2, 
1926, the date of the execution of the 
mortgage-deed in suit to October 29, 1932, 
the date fixed by  thelower Appellate 
Court for payment of the decretal amount. 
As a result of the findings arrived at by 
us, the plaintiff-respondent is entitled to 
a decree for Rs.648-7-0 principal with 
interest atthe stipulated rate up tothe 
date fixed by us for payment of the 
decretal amount. We fix August 8, 1934, 
for payment of that amount together with 
interest at the stipulated rate, viz., at 
the rate of 2 per cent. per mensem from 
July 2, 1926, up to August 8, 1934. Interest 
thereafter will run at the rate of 6 per cent, 
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per annum. Parties will pay and receive 
costs in proportion to success and failure 
in all Courts. Let a decree be prepared 


under O. XXXIV, r. 4,.Civil Procedure 
Code. 
N. Decree modified. 


LAHORE HIGH COURT 
Civil Appeal No. 1357 of 1928 
January 30, 1934 
Snapt Lat, O. J., AND RANGI Lat, J. 
IQBAL SINGH tHroveH Musammat 
RAGHBANS KAUR-— PLAINTIFF — 
APPELLANT 
VETSUS 

JASMER SINGH—Mokrteacor AND OTHERS 
— MORTGAGEES— DEFENDANTS— RESPONDENTS 

Custom (Punjab)—Punjab Laws Act (IV of 1872), 
s. 5—Custom, when the first rule of decision— 
Personal law, when superseded—Burden of proof of 
custom—Jat not member of village community and 
not following agriculture—Absence of proof of cus- 
tom— Alienation, if governed by personal law— Hindu 
‘Law—Alienation—Debts—Antecedent debt, meaning 

— Father, powers of. 
: eee 5 5; the TF aia Laws Act provides that 
custom in thé Punjab is the first rule of decision 
in all questions specified therein. But it is nowhere 
laid down that a presumption arises in favour of the 
existence of custom to the exclusion of the personal 
law. The section merely prescribes that custom 
shall govern the party in certain matters in the first 
instance, but it is for the person relying upon a 
rule of custom contrary to his personal law to allege 
and prove it. In support of his allegation he may 
rely upon an entry in the riwaj-i-am applicable to 
the members of his tribe residing in 8 local area, 
and in that case the presumption may arise in 
favour of the existence of custom, and the onus is 
then thrown on the opposite party to rebut it. But, 
whether heinvokes a presumption in favour of 
custom or produces evidence to prove it, the fact 
remains that he has to assert and prove its exist- 
ence, and only when it is established, itis to 
be adopted asa rule of decision in suppersession of 
the personal law. Abdul Hussain Khan v. Sona 
Dero (1) and Daya Ram v. Sohel Singh (2), follow- 
ed. [p. 863, col. 1] i : 

When either party toa suit sets up ‘custom’ as a 
rule of decision, it lies upon him to prove the custom 


which he seeks to apply ; if hefails to do so, cl (b) - 


of s. 5 ofthe Punjab Laws Act applies, and the 
rule of decision must be the personal lawof the 
parties oui to the other provisions of the clause. 
3, col. 
Pee 'aljenor who was a Jat of Kalsia State and 
who in additionto having received a jagir from 
the State was related to the ruler and claimed 
descent from persons who were independent rulers 
at onetime, owned a village in entirety in Feroze- 
pore District put as his visits to that village were 
few and*far between, he was not a member of any 
village community and did not follow agriculture as 
a profession. He mortgaged agricultural land and 
houses in the District and his grandson filed asuit 
for declaration impeaching the alienation on the 
ground of want of necessity and consideration. No 
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evidence was led to show the existence of custom in 
the state restraining ajat of that state from trans- 
ferring his ancestral property : 

Held, that as the’ plaintiff who 

establish the custom setup by him failed to prove 
it, the validity of the transaction must be judged 
by the Hindu Law which was the personal law of 
the mortgagor andas there was no evidence of 
illegality or immorality, the transfer did not violate 
the rule of Hindu Law and was binding on the 
plaintiff. 
_ In order to constitute an antecedent debt, it 
is not necessary that the creditor and the alience 
shall be different persons. What the law requires 
is that the two transactions must be dissociated in 
time as well asin fact. 

The alienee, who is prima facie fixed with the 
knowledge of the natureof the debts and of the 
purposes for which the money borrowed has been 
spent, has to prove thatthe debts were incurred for 
mecessary purposes. But an alienation can be validly 
made for the payment of a just debt which means 
debt which is actually due, is not immoral, illegal or 
opposed to public policy, and has not been contract- 
ed as anact of reckless extravagance or of wanton 
waste or with the intention of destroying the inter- 
est of the reversioners. Devi Ditta v. Saudagar 
Singh (5) and Kirpal Singh v, Balwant Singh (6), 
relied on. 

Appeal from an order of the Senior Sub- 
ordinate Judge, Ferozepore, dated Feb- 
ruary 6, 1928, 

Dr. Shuja-ud-Din and Mr. Shamair 
Chand, for the Appellant. h 

Messrs. Jagan Nath Aggarwal, Jiwan 
Lal Kapur and Asa Ram, for the Respond- 
ents, 

Shadi Lal, C. J.—On May 3, 1925, Jas- 
mer Singh, a Jat of the Kalsia State, made 
a mortgage of his agricultural land and 
houses situate in the village Babiani of the 
Ferozepore District, to Mukand Singh and 
Kalyan Singh as a security for Rs. 27,725. 
The plaintiff Iqbal Singh, a grandson of the 
mortgagor, has brought the present action 
to obtain a declaratory decree that the 
alienation, being without consideration and 
necessity, shall not adversely affect his 
right to succeed to the estate after the 


death of the alienor. 


The trial Judge holds that the mortgagor 
had an unfettered power of disposition and 
that he is not governed by the rule of 
custom ‘which imposes a restriction upon 
the power of a proprietor to alienate his 
ancestral property. The learned Judge 
also finds that there was consideration as 
well as necessity for the mortgage, and he has 
accordingly dismissed the euit. Against 
the decree dismissing his suit, the plaintiff 
has appealed to this Court, and it is ad- 
milted on behalf of the respondents that 
the property mortgaged to them is an- 
cestral qua the plaintiff. 

The crucial question for determination 


was bound to 
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is whether Jasmer Singh had an unrestrict- 
ed power of alienation, or could not dispose 
of his ancestral property except for necessi- 
ty. It isto be observed that Jasmer Singh 
is not a resident of a British district, but 
permanently lives in Kalsia State, a foreign 
territory situate on the east of the Punjab. 
He, not only receives a jagir from the State 
but is also related to the ruler thereof; and 
claims descent from ancestors who also were 
independent rulers atone time. He deposes 
that he is the sole proprietor of the village 
Babiani in which the property in dispute 
is situate, and pays a visit to the village 
only after every five or six years. Indeed 
he admits that he has not been to the vil- 
lage for 10 or 12 years. It is clear that he 
is not a member of any village community, 
nor can he claim that he or his ancestors 
followed agriculture as a profession. 

There can be no doubt that Jasmer Singh 
has no connection with the Ferozepore 
District, except that he is a proprietor of 
landed estate in that district, and that he 
occasionally pays visits to the place after 
long periods. There is not a scintilla of 
evidence on the record that in the Kalsia 
State, where he permanently resides ‘as a 
subject of the Slate, he is governed by any 
custom which is at variance with the rule 
of the Hindu Law on the subject. Can 
such a person invoke a custom on the 
ground, that if he had been permanently 
residing in a village of the Ferozepore Dis- 
trict, he might have been governed by the 
custom applicable to the Jats living in the 
rural area of that district? Now, s. 5 of 
the Punjab Laws Act, provides that custom 
in the Punjab is the first rule of decision 
in all questions specified therein. But it is 
nowhere laid down that a presumption 
arises in favour of the existence of custom 
to the exclusion of the personal law. The 

“section merely prescribes that custom shall 
govern the party in certain matters in the 
first instance, but it is for the person rely- 
ing upona rule of custom contrary to his 
personal law to allege and prove it. In 
support of his allegation he may rely upon 
an entry in the riwaj-i-am applicable to the 
members of his tribe residing in a local 
area, and in that case the presumption may 
arise in favour of the existence of custom 
and the onus is then thrown on the opposite 
party to rebut it. But, whether he invokes 
a presumption in favour of custom or pro- 
duces evidence to prove it, the fact remains 
that he has to assert and prove its existence, 
and that only when it is established, it 
is to be adopted as a rule of decision in 


IQBAL SINGH V JASMER SINGH 


863 
supersession of the personal law. If any 
authority were needed on the subject, I 
would refer tothe judgment of the Privy 
Council in ` Abdul Hussain Khan v. Sona 
Dero (1) where their Lordships make it 
clear that itis incumbent upon the plaint- 
iff to allege and prove the custom on which 
he relies. They also quote with approval 
the following passage from the judgment of 
Robertson, J., in Daya Ram v, Sohel Singh 
(2): 
“In all cases it appears to me under this Act, it 
lies upon the person asserting that he isruled in 
regard to a particular matter by custom to prove 
that he is so governed, and not by personal law, 
and further to prove what the particular custom is, 
There is no presumption created by the clause in 
favour of custom; on the contrary, it is only when 
the custom is established that it is to be the rule of 
decision. The legislature did not show itself 
enamoured of custom rather than law, nor does it 
show any tendency to extend the ‘principles’ of 
custom to any matter to which a rule of custom is 
not clearly proved to apply. It is not the spirit 
of Customary Law, nor any theory of custom or 
deductions from other customs which is to bea rule 
of decision, but only ‘any custom applicable to the 
parties concerned which is not.........' and it, there- 
fore, appears to me clear that when either party toa 
suit sets up ‘custom’ as a rule of decision, it lies upon 
him to prove the custom which he seeks to apply; 
if he fails to do so, cl. (b) of s, 5 ofthe Punjab Laws 
Act applies, and the rule of decision must be per- 
sonal law of the parties subject to the other provi- 
sions of the clause.” 


Now, what is the evidence produced by 
the plaintiff to establish the custom upon 
which he places his reliance, There is no 
evidence to prove the existence of a custom 
in the Kalsia State restraining a Jat of that 
State from transferring his ancestral prop- 
erty in the manner suggested by the 
plaintiff, and, as stated above, the mere 
fact that the alienor happens to own land- 
ed estate in the Ferozepore District cannot 
have the effect of subjecting him to 
the restriction imposed by the rule 
of custom applicable to the jat tribe of 
that District. This contention, if accepted 
would lead to the absurdity that Jasmer 
Singh would be governed in the matter 
of the power to alienate ancestral pro- 
perty, not by one rule, but by various 
rules depending upon the different localj- 
ties in which the property sought to be 
alienated may be situtate. Similarly, 
various rules would apply to the de- 
volution of his estate on his dying 
intestate. But custom, ag recognised in 
this Province, cannot vary in respect of the 

(1) 43 Ind. Oas, 306; 45 O 450; 16 A LJ 17; 4 
P LW 27; 34M LJ 48; 220 W N 353; 23ML T 
117; 270L J 240;1 PL R 1918; 20 Bom, LR 
528; 12S L R 104; 45 I A. 10 (P 0). 

RC) 10 P R 1306; 31 PL R (1907; 59 P W R 
1907. 
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same person with the locality of the pro- 
perty. 

_ It is unnecessary to dilate upon the sub- 
ject, since the plaintiff, who was bound to 
establish the custom set up by him has 
wholly failed to prove it. The validity of 
the transaction must, therefore, be judged 
by the Hindu Law which is the personal 
law of the mortgagor. It is significant 
that the deed executed by him gives a 
clear indication of the law which he 
thought was applicable to him. In order 
to provide for partial redemption of the 
mortgaged property by each of his des- 
cendants, he makes the following state- 
ment :— 

“I and my grandsons, Iqbal Singh and Jagirdar 
Pal Singh, and my sons Ghamdur Singh and Jagjit 
Singh, are members of a joint and undivided 
Hindu family according to the Hindu Law and 
custom. According to the Hindu Law, each member 
of the family becomes a co-parcener in the family 
from the date of his birth. The sons and the 
grandsons have admittedly a right in the mortgaged 
property on account of its being joint, For this 
reason, if any member of the family out of my 
sons and grandsons want to redeem during my 
life-time his proportionate share of the ancestral 
property, to which he will be entitled on my death 
according to the pedigree-table, in accordance with 
law, on payment of the mortgage money the mort- 
gagees shall be bound to release such ancestral 
share on receipt of proportionate amount of mortgage 
money. Whoever redeems the land, shall, like the 
mortgagees, be recorded as a mortgagee in the 
revenue papers and shall not acquire absolute 
proprietary rights like myself by mere payment of 
the mortgage money.” 

‘This statement of the law by Jasmer 
Singh acquires importance when it is 
remembered that there is no suggestion 
that he is, in any way, inimically disposed 
towards the plaintiff. The plaintiff is a 
minor and, though the suit is brought on 
his behalf by his mother, all the cir- 
cumstances show that it is a collusive 
suit, and that Jasmer Singh seeks to 
void his own alienation by putting forward 
his minor grandson as a nominal plaintiff, 


Now, what is the rule of the Hindu Law 
which governs the transfer in question ? 
As stated in para. 259 of Mulla’s Hindu 
Law, a Hindu may sell or mortgage, not 
only his own interest, but the interest of 
his sons, grandsons, and great grandsons, 
in the co-parcenary property, in order to 
pay off an antecedent debt of his own, 
provided the debt was not incurred for 
immoral or illegal purpose. There is not 
a tiitle of evidence to show that the debts, 
the payment of which was secured by the 
mortgage, was incurred for immoral or 
illegal purposes. Excluding the three petty 
items of Rs. 300, Rs. 131 and Rs. 20, 
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which were required for defraying the 
cost of the stamp and other expenses for 
the conveyance, the consideration consisted 
of two main items, namely Rs. 16,709 
due to Ram Singh, the father of the 
mortgagee Mukand Singh, on a bond 
dated November 20, 1921, and Rs. 10,574, 
due to the mortgagee Kishan Singh himself 
ona bond, dated March 27, 1922, There 
is ample evidence on the record and, indeed 
it ig admitted bythe learned Counsel for 
the appellant, that the debts were actually 
due tothe creditors as stated in the deed. 
It is also clear that the debts were truly 
independent of and not part of the 
transaction in question. They, therefore, 
satisfy the definition of antecedent debt 
as given by their Lordships of the Privy 
Oouncil in Brij Narain v. Mangal Pershad 
(3). It is true that one of the debts was 
due to the mortgagee himself and the other 
to the father of the second mortgagee, but 
to constitute an antecedent debt, it is 
not necessary that the creditor and_ the 
alienee shall be different persons. What 
the law requires is that the two transactions 
must be dissociated in time as well as in 
fact, As laid down in Ram Reka Singh v. 
Ganga Prasad (4), where a previous mort- 
gage-deed is renewed in favour of the 
same mortgagee, and the consideration for 
the subsequent mortgage-deed is the 
amount due on the earlier one, the 
alienation would be one for an antecedent 
debt, unless the first debt was a mere 
device and was incurred merely for the 
sake of creating an antecedence in time 
and with a view to support the subsequent 
deed. No such device has been suggested, 
much less proved in the present case. The 
alienation does not, therefore, violate the 
rule of the Hindu Law and is binding upon 
the alienor’s grandson. . 
Nor is it open to objection, even if it be 
tested by the rule of custom invoked by 
the plaintiff. The antecedent debts were 
due, not to outsiders, but to one of the mort- 
gagees and the father of the second mort- 


‘gagee and the judicial decisions require 


that, in such a case the alienee, who is 
prima facie fixed with the knowledge. of 
the nature of the debts and of the pur- 
poses for which the money borrowed has 


(3) 77 Ind, Oas. 689; 46 A 95; 21AL J 934; 46 M 
LJ 23:5P L T1; 28°0 W N 253; (1924) MWN- 
68; 19 L W 72;2Pat L R41;100 & ALR 82; 


500; 11 O LJ107; 511 A 129; LOW N/48; 410 Ld 
232 (P O). 
(4) 97 Ind, Oas. 514: 49 A 123; AIR 1926 All. 545; 


_ 244 LJ90 (FB). 


ee 





1935 


been spent, has to prove that the debts 
were incurred for necessary purposes. But it 
has been repeatedly held that an alienation 
can be validly made for the payment of 
a just debt which means adebt which is 
actually due, is not immoral, illegal or 
opposed to public policy, and has not been 
contracted as anact of reckless extrava- 
gance or of wanton waste or with the in- 
tention of destroying the interest of the 
reversioners. This wasthe rule enunciated 
in the leading case of Devi Ditta v. 
Saudagar Singh (5) and has been approved 
by the Privy Council in Kirpal Singh v. 
Balwant Singh (6). ' 

The evidence on the record shows that 
`Jasmer Singh’s dealings with his creditors 
extended over a period of nearly sixteen 
years, from 1909 to 1922. During this period 
| he educated his eldest son Zorawar Singh, 
the father of the plaintiff, and also the 
second son Ghamdur Singh, at the Aitchison 
| Chiefs College, Lahore, where the expenses 
of education were sufficiently high. He 
performed the marriages of his sons’ in 
accordance with the practice of the society 
to which he belonged, and had to provide 
for the maintenance of his sons 
per annum and 100 ghumaons of land for 
the eldest son, and Rs. 2,100 and 50 
ghumaons of land for the second son. He 
also built houses in the District of Feroze- 
pore where his landed property was 
situate, and constructed a road, more than 
a mile in length leading to one of his 
houses. He admits that he had to discharge 
the debt of his father, and that old age 
and illness { necessitated his residence in a 
Hill Station during the summer months for 
several years. The plaintiff has wholly 
failed to prove that Jasmer Singh was a 
man of immoral character, or indulged in 
reckless extravagance or waste; or that 
he was hostile to his sons or grandsons 
in the slightest degree. Indeed, he is 
anxious to recover the estate in question 
for his descendants without paying the 
debts due to his creditors. 

It must beremembered that he is related 
to a Ruling Prince and occupies a high 
Status in society. He had, therefore, to 
perform various social functions and to 
maintain himself according to his station 
in life. All the circumstances of the case 
warrant the finding that the debt in 
question satisfies the test prescribed by 
the judgment in Kirpal Singh v. Balwant 


(5) 65 P R 1900; 322P L R 1909. 
(6) 17 Ind. Oas. 666;26 P, R 1913; 2P L R 


«1913, 
193 103 & 110 
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Singh (6). Tho plaintiff cannot, therefore, 
recover the property without discharging 
the debt for which it has been mortgaged. 

The result of the above discussion is 
that the suit brought by ths plaintiff has 
been rightly dismissed. I would according- 
ly affirm the decree of the trial Judge, and 
dismiss the appeal with costs, 


Rangi Lal, J.—I concur. 
N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Execution First Civil Appeal No. 215 
of 1933 
November 16, 1934 
NIAMAT-ULLAH AND ALLSOP, JJ. 
Musammat PHOOL KUNWAR—= 

J UDGMENP-DEBTOR—APPLICANT| 


versus 
Pandit RIKHE RAM—Pratntrer 
—DaoaEs-HoLDER—Opposits Party - 

Hindu Law—Widow—Widow in possession of 
deceased husband's estate as his legal representative— 
Rents accrued due and payable to widow—Whether 
liable to pay debts of deceased husband—Widow's 
estate—Nature of—Whether continues to be husband's 
estate while in possession of widow, 

As a Hindu widow possesses property belonging 
to her deceased husband as his legal representative, 
the income accruing from the property in her pos- 
session as legal representative of her deceased 
husband isincome accruing from his estate and 
hence an integral part thereof. Consequently, any 
rents which have accrued due and are payable to the 
widow must be consideredto be partof his estate 
and, therefore, liable to pay hia debts. Rani Kanno 
Dai v. B. J. Lazy (1), dissented from. 

The nature and extent of a widow's estate may 
be material where the question arises between her 
and the reversioners, but there can beno widow's 
estate where the question is whether the property 
once belonging to her husband is part of his estate 
or is part of the widow's estate, which itself implies 
an estate carved out of the husband's estate, It 
continues to be the husband's estate while itis in 
the possession of the widow who represents it. 

Ex. F. C. A. from the decision of the Sub- 
ordinate Judge, Agra, dated April 21, 
1933. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellant. f 

Messrs. S. K. Dar and Din Dayal, for the: 
Respondent. 

Judgment.—This appeal arises from 
an application for execution made bytho 
respondent Pandit Rikhi Ram who obtained 
a simple money decree against Shah 
Jwala Prasad since deceased. The decree- 
holder applied for execution of his decree 
by attachment of rents due from the. 
tenants holding land left by the judg- 
ment-debtor. - The latter's widows Musam- 
mat Phool Kunwar and Musammat Khem 
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Kunwar objected: to the attachment of 
the rents, inter alia, on the ground that 
they accrued after the death of Shah 
‘Jwala Prasad and were, therefore, their 
personal property and not part of the 
assets left by the deceased. Their objec- 
tion was dismissed by the lower Court. 
They have come up in appeal to this 
Court. 

It is clear that the decree against the 
deceased judgment-debtorcan be executed 
against the assets left by him. The 
question is whether the rents accruing 
due since his death and payable by the 
tenants holding immovable property once 
belonging to him can be considered to 
be part of his estate. The widows are 
in possession of the property belonging 
to their late husband as his legal 
representatives. The fact that they have 
widows’ estate under the Hindu Law does 
not make them any the less legal repre- 
sentatives of their husband. It may be 
that in the eye of Hindu Law their 
position as representatives of the estate 
of their deceased husband is peculiar, but 
it cannot be gainsaid that solong as they 
are alive,” they alone represent the estate 
of their deceased husband. It is equally 
undeniable that ihe income accruing from 
the property in their possession as legal 
representatives of their deceased husband 
is inceme accruing from his estate and, 
therefore, an integralpart thereof. They 
do not claim his property adversely to 
him or his estate but as representing it. 
Anything received by them should be 
deemed to have been received by his 
estate. This being so, any rents which 
have accrued due and are payable to the 
widows must be considered to be part of 
his estate and, therefore, liable to pay his 
debts. 

The learned Advocate for the appellants 
has strongly relied on the case of Rani 
Kanno Dai v.B. J. Lacy (1). The facts 
of that case are quite different from those 
of the case before us, The judg- 
ment-creditor in that case had applied 
for attachment of rents due in 
řespect of the property of the deceased 
judgment-debtor in possession of his 
widow. The learned Judges composing 
the Division Bench which decided the case 
Held that the attachment could not be 
sustained in view of acompromise which 
the parties had entered into previously. 
The effect of that compromise was that 
the decree-holder was not entitled to take 

(1) 19 A 235; A W N 1897, 38, 
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out execution against movable property 
of the widow and was to obtain satisfac- 
tion of the decree by proceeding against 
his immovable property. The view there 
taken was that having regard to the 
terms of the compromise it was nob open 
to the decree-holder to proceed against the 
rents receivable by the widow which in 
the circumstances of that case were con- 
sidered to be the property of the widow 
and that the only manner in which the 
decree-holder could obtain satisfaction was 
by attachment of the immovable property. 
So far the decision doesnot involve any 
proposition of law which can be questioned. 
The learned Judges, however, procceded 
to observe as follows :— 

“There can ba no doubt, as we conceive the law 
to be in this country, that this lady, as the widow 
of a separated and sonless Hindu, became in virtue 
of her widow's estate, entitled upon the death of 
her husband to the rents which might accrue from 
the immovable property. Those rents, if already 
received by her and put into her pocket, could 
not be treated in law as assets of her husband. 
They were her assets in virtue of her widow's 
estate. It can make no difference if the rents which 
accrued due after her husband’s death had not been 
actually put into her pocket. She was entitled to 
them, not as representative of her late husband, but 
in right of her widow's estate,” 

The italics are ours. 

With great respect, we are unable to 
accept the view that the rents and profits 
receivable by her constituted property in 
her own right and are partof her personal 
estate. She was entitled to the possession of 
her husband's estate only because she 
happened to be his legal representative, 
But for that circumstance she had no 
right either to the estate left by her 
husband or its income. The fallacy of 
the argument underlying the observations 
quoted above is that the existence of a 
widow's estate is recognised as against 
the estate of her husband. The nature 
and extent of a widow's estate may be 
material where the question arises between 
her and the reversioners, but there can 
be no widow's estate where the question 
is whether the property once belonging to 
her husband is part of his estate or is 
part of the widow's estate, which itself 


implies an estate carved out of the 
husband's estate. It continues to 
be the husband's estate while it is in 


the possession of the widow who represents 
it. Ifthe observation quoted above had 
embodied the decision of their Lordships 
for the purposes of that case, we would 
have referred the question to a larger 
opinion it is clearly 
an obiter dictum which was not part of 
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the actual decision of the case, we feel, 
with all respect, that we are at liberty to 
differ from it. 

In the case before us, it is not disputed 
that the appellants are in possession of 
the property of which the rents are in 
question, as the heirs and legal represen- 
tatives of their deceased husband against 
whom the decree sought to be executed 
had been passed. This being so, the 
rents, attached at the instance of the 
decree-holder are, in our opinion, part 
of the estate of the deceased. The objec- 
tion of the appellant was rightly overruled 
by the lower Court. This appeal is also 
dismissed with costs. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1451 of 1933 
May 8, 1934 
M. O. Guosz, J. 
LADURAM HIRALAL—PLarntirrs 
—~PRTITIONERS 


versus 
SECRETARY or STATE—DEFENDANT 
l —OrrosıiTe PARTY 

Railways Act (IK of 1890), s. 72—Risk Note A~ 
Damages—Measure of—Deterioration of  goods— 
Plaintiff refusing _ delivery and stopping Railway 
Company from seiling them even after 24 months— 
Degree of deterioration not proved —Claim for value 
of goods, if lies.’ 

The measure of damages is to be assessed on the 
basis of the valuation at the place of destination and 
at the place where the goods were booked. I. G. N. 
ote. Co. v. Eastern Assam Co., Ltd. (2), referred 

jk 2 


Plaintiffs not only refused is to take delivery but 
they even prevented the Railway Company from 
selling the goods and realising what might be 
obtained by selling the goods. They knew that 
the goods were liable to progressive damage but 
objected to their sale even after two and half 
months ; 

Held, that the plaintiffs were not entitled to the 
value of the goods on the basis that they were 
totally lost, as they did not prove actually what 
was | the degree of the deterioration. 

U. R. from judgment of the Small Cause 
Court Judge, Sealdah, dated July 25, 1933. 

_ Mr. Abinash Chandra Ghose, for the Peti- 
tioner, 

Dr. S. C. Basık and Mr. Rupendra Kumar 
Mitter, for the Opposite Party. 

Judgment.—In this case a Rule issued 
calling upon the opposite party to show 
cause why the judgment dated July 25, 1933 
andthe amended judgment dated August 
26, 1933, in the Small Cause Court suit of 
the Sealdah Court as complained of in the 
petition should not bs modified or why such 
other or further order should not be passed 
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as to this Court may seem fit and proper. 
Upon hearing the learned Advocates on both 
sides and upon consideration of the record 
the facts appear to be as- follows: Onr 
October 13, 1931, at Kalukhali the plaintiff 
offered tothe Railway station 63 bales of jute 
for delivery at Cossipore Road Station near 
Calcutta. The officers of the Railway found 
that of these 63 bales, 31 bales were jute of 
good quality but 32 bales consisted of 
damaged jute whichthey declined to book 
asordinary goods. They were booked 
under Risk Note A being in bad condition, 
liable to damage, leakage or wastage in 
transit. The 63 bales, however, were all put 
into the same wagon and they arrived 
in the same wagon at Cossipore on Octo- 
ber 15, and the plaintiffs sent their carters, 
and on the 16thtook delivery of 32 bales 
which were said to be in bad condition and 
on a subsequent date they sent their men 
for the 31 bales in good condition. Then 
it was found that the 31 bales left in the 
wagon were allin bad condition. Upon 
this the plaintiffs claimed damages 
from the Railway Company and the 
Railway Company inter alia pleaded 
that the plaintiffs had ‘committed a fraud 
on the Railway by taking away the good 
bales on the 16th leaving the damaged bales 
for which afterwards they claimed damages. 

The learned Subordinate Judge who 
tried the suit under the Small Cause Court 
procedurefound upon consideration of the 
oral evidence that he was not satisfied that 
any fraud was committed by the plaintiffs’ 
party. It has been urged by Dr.- Basak 
on behalf of the Railway Administration 
that apart from the oral evidence, the circum- 
stances disclose a state of affairs from 
which one may reasonably conclude that a 
fraud was committed. The damaged as 
well as the good bales were put in the 
same compartment and they arrived in 
the same compartment at Cossipore and 
the plaintiffs sent their carters first of 
all to take delivery of damaged goods 


omitting to take delivery of the good 
bales, but leaving them to be taken 
delivery of on a subsequent date, al. 


though they had been booked at the same 
date and arrived in the same wagon on 
the same day at Cossipore. The taking of 
the 32 alleged damaged bales away before 
claiming the 31 alleged good bales raises a 
strong presumption that with or without 
the connivance of the Subordinate 
Railway Officers at Cossipore the 32 bales 
which were taken away included all the 
good bales and afterwards a false claim wag 
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lodged claiming that the Railway Com- 
pany has caused damage in transit to the 
31 good bales of jute. The very fact that 
the transit was completed in the course of 
two days would raise a presumption against 
such damage having occurred. However, 
as there isno cross-objection on behalf of 
. the respondent, nothing more reed be said 
on this point. 

The Court below alter weighing the 
evidence adduced onthe point and with 
reference to arate list, Ex. J, filed on the 
defendant’s part, considered that the reason- 
able price might be assessed at Rs. 6 
per bale. Calculating at this basis he 
allowed a decree for Rs. 186. This was on 
July 25, 1933. Subsequently the plaintiffs 
filed a written petition unders.15], Civil 
Procedure Code, claiming that the trial 
Court had madea manifest error in thinking 
that each bale consisted of two maunds 
whereas each bale consisted of 34 maunds. 
The Court accepted the petition and 
increased the decree to Rs. 325-8-0, In 
this Court it is urged on behalf of the 
plaintiffs first that the Court below was 
wrong to take into account the rates stated 
in the document Ex. J, filed by the defence, 
and secondly, that the Court committed an 
error of law in awarding on the basis of the 
price at the place of booking whereas the 
damages ought to have been claimed on the 
basis of the price of jute at the destination, 
namely in Calcutta, . 

On the first point as to the admissibility 
of Ex.J, it appears to be a vernacular 
document written by a certain person of 
Kalukhali wherein he gives the rates at 
which jute wassold by him at different 
dates at Kalukhali. The paper was proved 
by a Railway Officer who had obtained it 
from another person. The writer of the 
document was not examined. Itis urged 
for the respondent that non-examination of 
the writer was duetoan omission on the 
part of the plaintifis to object to the docu- 
ment Ex. J. It appearsthat the document 
was taken and marked as an exhibit and 
the plaintiffs’ party raised no objection to it 
atallin the trial Court. Ttis argued that 
if the plaintiffs’ party had objected to the 
document, the person who had written it 
might have been produced by the defendant 
Company. The case of Banwari Lal v. 
Dwarkanath Missir (1) has been quoted in 
support of the proposition that the mere 
omission to object to the reception of a 
document whichis absolutely inadmissible 


a 52 Ind, Cas, 825; A I R 1918 Cal, 84; 29 Or, LJ 
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does not make it admissible. In this case it 
cannot be said that Tis. J wasa document 
which was inadmissible. It would have 
been quite admissible if the person who had 
written it had been examined. But it was 
marked on the evidence of a pereon who had 
cbtained it from the writer. However the 
document is of little importance as it shows 
the price of juteat MKalukhali and not at 
Calcutta. . oneal 
The learned Advocate for the plaintiffs is 
correct on the second point that the measure 
of damages is to be assessed on the basis of 
the valuation at the place of destination and 
not at the place where the goods were 
booked: I. G. N. & Railway Co. v. Eastern 
Assam Co., Lid. (2). The learned Pleader, 
however, urges that in this case the plaintifis 
are not entitled to the value of the goods on 
the basisthat the goods have been lost. 
The goods, accordingto them, were only 
deteriorated, not absolutely lost, but the 
plaintiffs refused to take delivery of them. 
It is urged by the Government Pleader that it 
was the duty of the plaintiffs to take 
delivery of the goods and make a claim for 
damages for the deterioration which was 
caused. They not only refused to take 
delivery but they even prevented the 
Railway Company from selling the 
goods and realising what might be 
obtained by selling the goods. This 
appears from Ex. D written by the 
plaintiff Company on January 4, 1992, 
wherein they objected to the sale of the 
goods. If, as is urged by the learned 
Advocate for the plaintiffs, the goods were 
liable to progressive damage, it is difficult 
to understand why 2} months after the 
goods had arrived at Cossipore the plaintifis 
were still objecting to the sale of the goods. 
I agree with the argument of the learned 
Government Pleader thaton the facta of 
this case the plaintiffs are not entitled to 
the value of the goods on the basis that 
they were totally lost. They do not prove 
actually what was the degree of the 
deterioration and the very. fact that they 
prevented the Railway Company from 
selling the goods more than two months 
after they came to Calcutta would tend to 
show the mala fides of this case. In the 
result it does not appear that the plaintiffs 
can complain of the decree which has been 
awarded to them by the Court below. The 
Rule is accordingly discharged with costs. 
Hearing fee is assessed at three gold mohurs, 
D Rule discharged. 


(2) 61 Tod. Cas, 14, AIR 1921 Oal, 315; 47 O 1027; 
83 Or. LJ 72, 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 145 of 1933 
November 16, 193t 
BENNET, J. 

MOOL CHAND —CREDITOR—ÅPPLICANT 
versus 


"DIP CHAND—Insotvent—Opposits Party 
Provincial Insolvency Act(V of 1920), s. 41—Order 
of absolute discharge suspended until sale of property 
—Sale of -property—Subsequent order to distribute 
proceeds of sale—Insolvency proceedings, when termi- 
nate—Subsequent order, if operates as unconditional 
discharge. i 
M Inan insolvency matter, the Court passed the fol- 
lowing order on October 6, 1922; “Itis useless to 
carry on this insolvency longer and it does not appear 
that insolvent is.to blame. His offer to pay in 
instalments has beeu refused by the chief creditor 
and so a composition is not possible, The property 
mentioned by issolvent will be sold and after the 
proceeds have been distributed the order of un- 
conditional discharge will be written, If insolvent 
can arrange to sell this property in co-operation 
with the creditors it will be so much the better.” 
The property was sold and another order of the Court 
passed in 1924 stated that the property had been 
sold and ordered the proceeds to be distributed at 
once, Subsequently, an application was made by 
mhe creditor for attachment and sale of assets ac- 
«quired by the debtor after that date; ` 
Held, that the order of October 6, 1924, was an 
order of absolute discharge which was suspended 
for a specific time, that is, until the property had 
been sold, and that the insolvency proceeding ter- 
minated in 1924 with an unconditional discharge and 
the insolvency proceedings could not be revived. 
F. C. A. from an order of the District 
Judge, Jhansi, dated February 23, 1933. 
Mr. N. C. Vaish, for the Applicant. 


Mr. A. Sanyal, for the Opposite Party. 





Judgment.—This is a first appeal from 
an order brought by a creditor against an 
order of the learned District Judge of 
Jhansi under the following circumstan- 
‘C83:— 

The opposite party Dip Chand was ad- 
judged an insolvent on July 14, 1915 under 
Act IIL of 1907. He made an application 
for discharge in 1922 and notice was issned 
to the creditors who were represented and 
tthe Court held a proceeding for discharge. 
‘The provisions in regard to discharge in 
6. 44 of Act III of 1907 are identical with 
the present provisions in ss. 41 and 42 of 
Act V of 1920 with the exception that under 
the present Act a period is specified during 
which the application should be made. 
That question does not arise. The insol- 
vent gave evidence that Rs. 150 had been 
paid by tha sale of his house and that the 
debts were the debts of his father and that 
he also owned a ruined site of a house tothe 
extent of a two annas share worth some 
Rs, 50 or Rs. 60 which he placed at the 
disposal of the creditors, The Court then 
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passed an order on October 6, 1922, to the. 


following effect:— , 
“It is useless to carry on this insolvency longer and 
it does not appear that insolvent is to blame, His 
offer to pay in instalments has been refused by the 
chief creditor and so a composition is not possible, 
The property mentioned by insolvent will be sold 
and after the proceeds have been distributed the 
order of uncondional discharge will be written. 
Tf insolvent can arrange to sell this property in co~ 
operation with the creditors it will be so much the 
etter,” 


The question is what construction is to 
be placed on this order. Under s. 44 of 
the former Act and s. 41 of the present Act 
the Court could pass an order on. the ap- 
plication either granting or refusing an 
absolute order of discharge or passing an 
order or suspending its operation for a cer- 


tain time or passing a conditional order of ` 


discharge. The intention clearly was to 
pass an unconditional order of discharge. 
Learned Counsel argues that although that 
was the intention the actual order shouldhave 
been passed, as the Judge stated at some 
latter date. I consider that the order of 
October 6, 1922, is an order of absolute 
discharge which is suspended for a specific 
time, that ie until the property has been 
sold. The property was actually sold by 
the Court Amin in 1924 and there is an 
order of February 6, 1924, stating: 

“The property has been sold. Let proceeds be 
distributed at once.’, 


In my opinion there was a clerical error 
of the office in not drawing up a formal 
order of discharge on or after February. 
6, 1921, but I consider that tne Judge by 
his order of October 6,1922, had passed the 
order of absolute discharge suspended for 
a certain pericd. His object in suspending 
the order clearly was to retain jurisdiction 


. to deal with the insolvency case until the 


remaining property had been sold and the 
proceeds had been distributed. Under 
these circumstances it is clear that the 
Court below was correct in refusing to ap- 
point a Receiver or allow attachment of 
property now at a date nine years after the 
final discharge. The present application 
sets out that the insolvent has subsequently 
acquired one-fourth share in a ruined 
house and soma share, one-fourth or one- 


half in another house and yard and that - 


the insolvent is a partner in a shop of 
Dukhi Ram-Lalgopal. ‘The creditor now 
desires attachment an 1 sale of these assets. 
I consider that the insolvency proceeding 
terminated in 1924 with an unconditional 
discharge and, therefore, the insolvency 
proceeding cannot now be revived, Tas 
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first appeal from order is, therefore, dis- ` 
missed with costs, 


N, Appeal dismissed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 738 of 1934 
October 22, 1934 
AGHA HAIDAR, J. 
DHANPAL SINGH-—DEFENDANT 
— APPELLANT 
versus 
Musammat FAHIMAN—P tatnTfirr 
AND ANOTHER — DEFENDANTS— 
. RESPONDENTS 


Mortgage—Person not party to suit—Whether liable 


in execution proceedings—Subrogation—Prior mort- 
gagees—Subsequent mortgagee, when can keep them 
alive for his benefit—Test to see if continuance is 
for his benefit~Muhammadan Law-—Inheritance— 
Widow's share--Property never in a state of abeyance, 

There is no principleof law under which a person 
who was not 4 patty toa mortgage suit, which was 
brought onthe basis of a particular mortgage can 
in execution proceedings be held liable under a 
decree to which hewas nota party. Fateh Ali v. 
Gehna (1), referred to. 

There is a presumption that the holder of the 
subsequent mortgage, who held prior mortgages on 
the same property, could keep alive the prior mort- 
gages ifthey were for his benefit. But this pre- 
sumption could be rebutted if the facts and circum- 
stances attending the particular transaction were 
such that it could not have been the intention of 
the subsequent mortgagee tohold the prior mort- 
gages alive. Tiruvengadam Pillai v. Sabapathi. 
Pillai (5), Gokaldas Gopaldas v. Puranmal Prem- 
sukhdas (6), Mahesh Lal v. Mohant Bawan Das(7) 
and Maqsud Ali Khan v, Abdullah Rhan (8), referred 
to. 

The question as to whether such continuance 
would be for their benefit must be decided inthe 
light of the circumstances existing at the time of 
the transaction and the onus lies on the defend- 
ants to provecircumstances from which itcould be 
inferred that it was in their interest atthe time of 
the transaction to keep the charges alive and, there- 
fore, the same may be taken to be their intention 
[p. 872, col. 2] 

Under Muhammadan Law the widow is en- 
titled to 1-8th share in her husband's property. 
It is a well-established rule of Muhammadan 
Law that property never remains in a state of 
- abeyance but on the death of the proprietor it 
passes at once to his various heirs in their proper 
shares and no heir has anything to 2dg, with the 
share of the other heir or heirs. 2 

§. C. A. from the Gecree of the District 
Judge, Delhi, dated February 1, 19314, 
reversing that of the Subordinate Judge, 
Second Class, Delhi, dated October 27, 


1932. 

Mr. Shamair Chand, for the Appel- 
lant. 

“Mr. Bishan Narain, for the Respon- 
denis. . 


Judgment.—On June 13, 1913, Sheikh 
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Abdullah mortgaged certain property in 
favour of the predecessor-in-title of Dhan- 
pal Singh, defendant No. 3. On April 2], 
1915, Abdullah executed another mortgage 
fora sum of Rs. 1,000 in favour of the 
same mortgagees, mortgaging the prop- 
erty which was subject to the mortgage 
of June 18, 1913. On July 5, 1916, 
Abdullah made a third mortgage in favour 
of the same parties over the same prop- 
erty. I regret to say that Mr. Shamair 
Chand gave wrong date of last two mort- 
gages, with the result that this Court's 
time was unnecessarily wasted. Abdullah 
died sometime in 1925, prior to June 6, 
1925, leaving him surviving two _ sons, 
namely, Abdul Haq and Abdul Ghani, 
and a widow Musammat Fahima (the 
present plaintiff), On June 6, 1925, the 
two sons of Abdullab, namely Abdul 
Haq and Abdul Ghani, executed a mort- 


gage for a sum of Rs. 5,000 in favour: 


of the same mortgagee hypothecating the 
property which was the subject-matter of 
the previous mortgages, ‘Nothing was 
paid ‘to.the mortgagors and the mort- 
gage money, namely, Rs. 5,000 was to 
be utilised by the mortgagees for the 
payment of the principal amount due 
under the three previous mortgages and 
Rs. 2,000 was tobe appropriated towards 
the payment of interest up-to-date. A suit 
was brought on the basis of this last 
mortgage by the mortgagee against Abdul 
Haq and Abdul Ghani. The suit was 
decreed and in execution proceedings the 
mortgaged property was sought to be 
sold. Thereupon Musammat Fahiman 
brought the present suit for a declaration 
that the house sought to be auctioned 
was not liable to sale in execution of the 
decree obtained by the mortgagees against 
the mortgagors but was, 
hand, the sole property of the plaintiff. 
In the alternative, it was prayed that it 
may be declared that the house was 
subject to a prior chargeof Rs. 1,000 due 
tothe plaintiff as her dower debt and 
the same had precedence over the mort- 
gage in favour of defendant No. 3, Dhan- 
pal Singh. In her pleadings the plaintiff 
alleged thatthe decree obtained by de- 
fendant No. 3 against defendants Nos. 1 
and 2 was oot binding upon her. 

It may be mentioned that under the 
Muhammadan. Law the widow is entitled 
to 1-8th share in her husband's property. 
Again, it is a well established rule of 
Muhammadan Law that property never 
remains in a state of abeyance but on 


on the other - 
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the death of the proprietor it passes at 
once to his various heirs in their prop- 
er shares and no heir has anything to do 
with the share of the other heir or heirs. 

A number of pleas were raised on 
behalf of defendant No. 3, but they need 
not be mentioned here, because the appeal 
in this Court was argued on the solitary 
question whether the mortgagee under 
the mortgage of June 6, 1925, was 
entitled in the present suit to rely upon 
the ihree prior mortgages executed in 
his favour against the defendant Dhanpal 
Singh, The trial Court dismissed the suit 
but the lower Appellate Court decreed 
the plaintifi's claim after making certain 
remands with which we are not concerned 
‘and gave a declaration that her 1-8th 
share was not liable under the mortgage 
i decree obtained by defendant No. 3 
į against defendants Nos. 1 and 2. The 
defendant Dhanpal Singh has come up 
to this Court in second appeal. 

As already mentioned, Musammat 
Fahiman was not a party to the mortgage 
suit which was brought by defendant 
No, 3 against defendants Nos. 1 and 2, 
and if is an elementary rule of law that 
a decree cannot bind a person who was not 
a party toit. The rules relating to the joint 
Hindu family on this point are different, 
but we have nothing to do with them in 
the present case, because Abdullah and 
his heirs are all Muhammadans, and 
therefore governed by the Muhammadan 
Law. Defendant No. 3, the decree-holder, 
therefore, had no right to prcceed in exe- 
cution of his decree against the interest 
ofa party whom he did not implead in 
his suit and whose interests were entirely 
distinct and separate from those of the 
sons of Abdullah, namely the defendants 
in the mortgage suit. 

I know of no principle of law under 
which a person who wasnot a party to a 
mortgage suit, which was brought on the 
basis of a particular mortgage, can in 
exécution proceedings be held liable 
under a decree to which he was not a 
party. In my judgment the appeal is 
liable to be dismissed on this short ground 
alone. But Mr. Shamair Chand, the learned 
Counsel for the defendant-appellant, con- 
tended that it was open to Dhanpal 
Singh, decree-holder, to fall back upon 
the three prior mortgages in satisfaction 
of which the fourth mortgage of June 6, 
1925, was “executed against the plaintiff 
who undoubtedly is one of the 
heirs and legal representatives of Abdullah, 





Mr. Shamair Ghand cited a number of 
of authorities and I regret to say that 
they were cited at random, apparently 
from the foot-note ofsome text-book with- 
out any perception of their contents. T, 
therefore, need not discuss them. I may, 
however, mention that in Fateh Ali v. 
Gehna (1) cited by Mr, Shamair Chand 
there is a passage at p.94*, where the 
learned Judge (Tek Chand, J.) held 
that a sale-deed executed by persons 
interested in the property could 
not affect the rights of a mortgagor 
who wasnota party to it. I agreed with 
this observation as I happened to be a 
member of the Bench, andin my opinion, 
this observation operates with greater force 
against Dhanpal Singh who did uot care to 
implead the plaintiff in his mortgage suit. 

Mr. Shamair Chand argued strenuously 
thatthe intention of the morigagee who. 
obtained the fourthand the last mortgage, 
must have been to keep alive the prior 
mortgages as such a course would be for 
his benefit. Iam not prepared to accept 
this contention. Betweenthe three mort- 
gages in favour of Dhanpal Singh or his 
predecessors-in-title and the fourth mortgage 
which was the subject-matter of the 
mortgage suit, there was no intermediate 
mortgage and, therefore, it does not stand 
to reason that at the time when Dhanpal 
Singh obtained his last mortgage he had 
an intention of keeping alive the prior morte 
gages, vide, Baijnath'Singh v. Muhammad 
Ibrahim Hossain (2), Chellamoharla Kala- 
gayya v, Mumareddi Yanadamma 9 Ind. 
Cas, 139 (3) and Kandaswami Naicker v; 
Venkata Reddiar 91 Ind. Cas. 577 (4). 

I have studied the terms of the fourth 
mortgage, dated June 6, 1925, and I find 
that one of the recitals in this document 
is that the mortgagors, according to the 
conditions mentioned below, have mortgag- 
ed the property with the mortgagee Dhan- 
pal Singh andthe mortgage money of the 
present mortgage had been appropriated 
towards the satisfaction of the amount due 
under the prior mortgages as principal 
and interest and that nothing remained 
due by the defendants under ths previous 
mortgages. Again the mortgagors admitted 
that in the event of default, the mortgagee 

(1) 112 Ind. Oas. 17; 9 Lah. 88,41 R1928 Lah 
301; LL T 40 Lah. 1i4, 

(3) 9 Ind. Oas. 139; 9 M L T3532 MLJ 


80. h 
180i) 91 Ind Oas. 577; 22 L W 288; ATR 1925 Mad, 
1219. . 








*Page of 9 Lah, —[Ed.l 
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_ would be entitled to realise his money 
from the mortgaged property and in case 
there was any deficiency, the mortgagee 
would be entitled to realise the balance 
from the person and other properly, move- 
able and immovable of the mortgagors. 
On a proper consideration of these pre- 
visions there can be no donbit in my 
mind that the parties to the fourth mort- 
gage had agreed that the prior mortgages 
wereto be satisfied and nothing remained 
due under them. The learned Judge of 
the lower Appellate Court was therefore 
right when he held that the mortgagee 
under the fourth mortgage had obtained 
à further and new personal ? security 
against which the mortgagee could proceed 
in the event of any deficiency. 
- Mr. Bishen Narain, the learned Counsel 
for the plaintiff-respondent argued his case 
with considerable ability and met the 
contentions raised by Mr. Shamair Chand, 
and cited rulings which are in point. In 
Tiruvengadam Pillai v. Sabapathi Pillai 
90 Ind. Cas, 767 (5), a learned and 
distinguished Judge of the Madras 
High Court, quoting the leading Privy 
Council case of Gokaldas Gopaldas v. 
Puranmal Premsukhdas (6) and Mohesh Lal 
v. Mohant Bawon Das (7) held that there 
was a presumption thatthe holder of the 
subsequent mortgage, who held prior 
mortgages on the same property could 
keep alive the prior mortgages if they were 
for his benefit. But this presumption 
could be rebutted if the facts and circum- 
stances attending the particular transac- 
tion were such that it could not have been 
the intention of the subsequent mortgagee 
to hold the prior mortgages alive vide also 
Maqsud Ali Khan v. Abdullah Khan (8). In 
the present case, having regard to the inter- 
pretation of thelast mortgage deed and 
other circumstances, I am satisfied that 
at the time when this mortgage was 
executed, the parties had agreed that the 
prior mortgages have been satisfied and 
nothing remained due under them. In 
Bai Rewa v. Vali Muhammad (9) the 
plaintiffs were the trustees of a waqf. They 
sued to recover possession of three lots of 
property which had been wrongly alienated 


(5)90 Ind. Cas 767; (1925) M WN 698- 
361; AIR 1925 Mad, 1217, 2 ha a 


sa) 10 01035; 11 I A123; 4 Sar, £43; 8 Ind. Jur. 


(7) 9.0 961; 10 I A 62; 4 Sar, 424- : 
; feas far ai e x 5138 OLR: 

Wk nd, Cas, 728; £0 I A 218: 25 ; 
AN ALT, 25A L J1017; AI 

(9170 Ind. Oas. 912; 46 B 1009; 24 : 
A I R 1929 Bom, 211. Voto A RRN 
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bya former trustee. This property was 
already subject to prior mortgages of 1691 
and 1098 atthe time ofthe alienation in 
favour of the defendants’ predecessor- 
in-title. The defendants contended that if 
the sale in their favour could not be sustain- 
ed, they were entitled to fall back upon 
the mortgages of 1891 and 1898 as the 
continuance of the mortgage security would 
be for their benefit. This contention 
was overruled by the learned Judges who 
held that the question astowhether such 
continuance would be for their benefit must 
he decided in the light of the circumstances 
existing at the time ofthe transaction and 
that the onus lay on the defendants to 
prove circumstances from which it could 
be inferred that it was in their interest at 
the time of the transaction to keep the 
charges alive andtherefore the same may 
be taken to be their intention. 

As already stated no rule of subrogation 
could apply in view of the facts and cir- 
cumstances of the present case against the 
present plaintiff, but as Mr. Shamair Chand 
had argued this question at length, I have 
quoted the authorities mentioned above 
and with which I respectfully agree in order 
to show that it was not open to Dhanpal 
Singh, the appellant before me, to rely 
upon this rule in support of his pleas. 

I, therefore, confirm the decree of the 
lower Appellate Court and dismiss the 
appeal with costs. 

N. Appeal dismissed, 


CALCUTTA HIGH COURT 
Special Bench 
March 16, 1934 l 
MUKERJI, COSTELLO AND S.K. Guce, Jd. 
Inre ANANDABAZAR PATRIKA. 

Press (Emergency Powers) Act (XXIII of 1931), 3.4 (1) 
— Reprisal”, meaning of —“Retaliative'— Use of word 
without ascribing base motive to Government, if hit by 
Act—Intention of writer, if material—Saying that 
Government is acting from improper motive, if 
amounts to saying that it is acting from base motive 
—Disapprobation strongly worded, whether shows 
intention to exciie disaffection, 

Per Mukerji, J.—Tbe word “reprisal” denotes an 
act of retaliation for some injury or attack, especial- 
ly in warfare,the infliction of similaror severer 
punishment tothe enemy. Divested from the con- 
text and used with reference to an act by the 
Government towards the p2ople, the word would be 
objectionable inasmuch as itimplies an idea of 
retaliation. “Reprisals” are admissible for inter- 
national delinquencies only. 

Held, on facts (Per Mukerjiand S.K. Ghose, JJ., 
Costello, J. dissenting). 

The offending passage, by using the word “reprisal” 
could not betaken to “tend to bring into hatred 
or contempt the Government established by law in 
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British India"—or to excite disaffection towards the 
said Government’ within s. 4 (1) of the Act XXIII of 
1931 as amended bys. 16, Act XXIIT of 1932. 

The use of the epithet “‘retaliative’, with reference 
to the punishments that the Jail Code provides, is 
not hit by the Press Act, 

Per Costello, J.—The intention of the writer isa 
thing which Courts are not entitled to take into 
account; the Courts are concerned with the effect of the 
words used by the writer. In ihe matter of Ananda 
Bazar Patrika (1), relied on. 

Per Costello, J—An offence may be constituted 
where the words used impute to the Government by 
law established in this country a base motive. It is 
very difficult to say that if the Government acts 
from any improper motive itis not acting from a base 
motive. To say thatthe Government is adopting 
measures in the nature of reprisals or retaliation 
against any body of persons who are subjectsof the 
country in question oragainst any individual isto 
say in effect that the Government is not merely 
putting into operation the ordinary laws of the land 
and the normal procedure of penal administration 
but is also adopting some extraordinary and impro- 
per means of dealing with the persons concerned, 
Queen-impress v. Bal Gangadhar Tilak (2), referred 
to. [p 875, cdl, 2.] 

Mere disapprobation, however strongly and flag- 
rantly expressed, does not imply that the intention. 
was to excite disaffection. Monmohan Ghose v. 
Emperor (3), referred to. f 

Application under s. 23 of the Indian 
Press (Emergency Powers) Act, 1931. 

Messrs. H. D. Bose, A. K. Ghose and S, 
Bhose, for the Applicants. 

The Advocate-General and Mr. S. M. 
Bose, for the Crown. 

Mukerji, d.—By two orders, made on 
November 9, 1933, one under s. 6, sub-s. (1) 
and the other under s. 10, suh-s. (1), Press 
(Emergency Powers) Act XXJII of 1931, it 
has been declared that Rs. 1,000 out of the 
further securities deposited respectively by 
the keeper of a press, named the ‘‘Ananda 
Press,” and by the printer and publisher of 
a vernacular newspaper of the name of 
“Anandabazar Patrika” which is printed in 
the said press, was forfeited. The present 
application has been made unders. 23 cf 
the said Act, to set aside the said orders 
of forfeiture. 


The offending passages are contained in 
two articles, one of which was published 
in the issue of the newspaper, dated 
Bhadra 22-1340 (September 7, 1933), and the 
other in its. issue dated Kartik 1, 1340 
( October 18, 1933). Before us the orders 
have been sought to be supported on the 
basis of the passages contained in the for- 
mer of the articles. The passages run in 
these words: 

“(1) In brief, what underlies this arrangement is, 
in (the language of) modern political dictionary, 
“reprisal,” . 

(2) The retaliatory measures of mediaeval stern- 
ness which exist are adequate enough for the 
preservation of order and discipline. " 


The passages occur in an article, which, 
on a plain reading of it, was intended to 
support a protest whch had been issued by 
some Indian leaders against the measure 
which had been adopted by the Government 
of transporting to the Andaman Tslands 
prisoners punished for political offences, 
This protest is referred to at the very 
commencement of the article. It is then 
stated that this measure is one of those 
severest measures which had been adopted 
for the suppression of revolutionary move- 
ment. It is plain, upon a reading of the 
article, that the writer of it is not so 
much concerned with the question whether 
other classes of prisoners should be so 
transported or not; and that, though he 
would condemn the system as undesir- 
able from the point of view of humanity 
and civilization, it would seem that he 
was willing to concede that as a measure 
it was not unsuitable or undesirable for 
some particular classes of convicts. For, 
he has said: 

“and it was a matter of pleasure that the Govern- 
ment, taking favourably the decision of the Jail 
Committee and public opinion in the country 
directed that none that would be sentenced to 
transportation or imprisonment for life would bs 
sent to Andamans against his willand that the said 
measure would bə meant exclusively for the 


turbulent homicides and dacoits of various character 
of the Frontier Provinces." 


The writer then quotes the report of the 
Jail Committee of 1919, which condemned 
the system as injudicious and as leading 
to moral degradation, and regrets that 
the protests that were raised against the 
sending of political prisoners to the Anda- 
mans were ignnored by the Government, 
and that, under the new arrangement 
introduced, not only people sentenced to 
transportation and life imprisonment, but 
also political prisoners sentenced to 
imprisonment for three or four years, were 
being sent to the Andamans. The writer 
then gives two reasons neither of which 
was his own, as to why this was being 
done. One was what was said by the 
Government, namely: 

“That only such irresponsible and obstinate people 
as are of violent character and disturb the peace 
and orderliness of jail at every step were being sent 
to Andamans, " 

Another was what was put forward by 
some others, who were in support of the 
measure and who said: 

“These revolutionaries, if keptin Indian jails get 
opportunities for communicating news toand get 
news from outside and it was necessary to deprive 
them of such opportunities.” 


Immediately following the last mentioned 
passage, appears the first of the two 
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objectionable passages, which as already 
stated runs thus 

“In brief what underlies this arrangement is, in 
(the language of) modern political dictionary, ‘re- 
prisal’.” 

The writer then proceeds to narrate 
that the adoption of the measvre was 
immediately foilowed by hunger-strike 
and deaths in jail and gives certain de- 
tails thereof. He then states that notwith- 
standing certain measures- which the 
Government had adopted to remedy the 
situation, the position was, in his view, 
still unsatisfactory. He then says that any 
change in the system could only be made 
by the Government of India. Having said 
all this, the writer proceeds to observe 

“Ihe jails in India are not indeed heaven. The 
rataliative measures of mediaeval sternness, which 
exist,are adequate enough for the preservation of 
order and discipline.” 

The second sentence in the observations 
just quoted is the second of the two 
objectionable passages. The article then 
proceeds to say that though the authorities 
had been influenced by the consideration 
that harder punishment was necessary, 
such punishment was not really necessary 
and, further, thatthe persons, at whose 
advice and instance the Government had 
adopted the measure, had not given good 
and farsighted advice. The above, in my 
opinion, isthe true import of the article. 
Now, so far as the first passage is concern- 
ed, a question arises at the outset, namely, 
whether it is resume of the passage im- 
mediately preceding in which the reason 
given by some of the supporters of the 
measure isset out or is the opinion of 
the writer himself as being the ground 
underlying the measure. I think, on a 
fair reading of the passage, taken along 
with the context, that he is there summing 
up the whole situation and means to say 
that whether you take the explanation of 
the Government that 

“only such irresponsible and obstinate people as 
are of violent character and disturb the peace 
and orderliness of Jailat every step were being 
sentto Andamans,” 
or youtake the reason of the supporters 
of the measure that the revolutionaries 
should be completely and effectively segre- 
gated, the underlying idea was “reprisal”. 
“The word “reprisal,” the writer says, he 
has borrowed from the “modern political 
dictionary.” What he means,as I under- 
stood, isthat he is using a terminology of 
modern politics. The word “reprisal” 
denotes an act of retaliation for some 
injury or attack, especially in warfare, the 
infliction of similar or severer punishment 
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tothe enemy. Divestel from the context 
and used with reference to an act by the 
Government towards the people, the word 
would be objectionable inasmuch as it im- 
plies an idea of retaliation. “Reprisals” are 
admissible for international delinquencies 
only. But the writer here was borrowing 
aterm of International Law for describ- 
ing relations between the Government 
on the one hand, and the revolutionaries 
who are the enemies of law and order 
and so, in a sense, enemies of the Govern- 
ment itself, onthe other. He borrowed 
the word from what he calls “modern po- 
litical dictionary,” though strictly speak- 
ing there can be no question of ‘‘politics” 
as between the Government and the 
people. Andhe used the word as des- 
criptive of the two ideas which underlie 
the two grounds, namely, the one given 
by the Government and which was to the 
effect that prisoners who behave in a law- 
less manner while in jail should be 
brought under control, and the other by 
which some of the supporters of the 
measure justified it, namely that the 
measure was needed to deprive the revo- 
lutionaries of the opportunities of com- 
municating news to and getting news 
from outsiders,—a matter which he had 
stated in the passage immediately 
preceding. Whatever may be the lexico- 
graphical meaning of the word “reprisal,’’. 
the sense in which he has used it is 
clear. To no reader of the article would- 
the word convey any other meaning. The 
offending passage, inasmuch as it was 
meant to reproduce that idea ani nothing 
else, by using the word “reprisal” cannot, 
in my judgment, be taken to “tend to 
bring into harted or contempt the Gov- 
ernment established by law in British 
India”—or “to excite disaffection towards 
the said Government,” which are the only 
parts of s. 4 (1) of the Act XXIII of 1931 
as amended bys. 16, Act XXIII of 1932, 
we are concerned with in the present case. 
I may observe here that I have heard no 
arguments before me thatthe statement- 
which the writer has made about the reason 
given by some of the supporters of the 
measure is not true or is a figment of per- 
verted imagination on the part of the writer 
of the article. If such was the case, I 
would have looked upon the article in a 
different light altogether. 

In the second of the offending passages, 
which immediately follows the passage, 
“the jails in India are not indeed heaven,” 
the writer is evidently referring to the 
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punishments which the Jail Codes provide 
for prison offences and breaches of prison 
regulations. His only object isto say that 
those measures are quite sufficient for 
subduing recalcitrant prisoners and for 
the maintenance of peace and orderliness. 
He is ascribing no base motive to the 
Government, but is only characterising the 
jail measures aforesaid as harsh and re- 
taliative. The use of the epithet “retalia- 
tive,” with reference to the punishments 
that the Jail Code provides, is, in my 
opinion, not hit by the Act. 

The article read fairly and as a whole, is 
open to no real objection. It expressed 
disapprobation of a certain measure of the 
Government with a view to obtain its al- 
teration by lawful means without existing 
or attempting to excite harted, contempt or 
disaffection, and what was said in it could 
not possibly tend directly or indirectly to 
bring into contempt or hatred the Govern- 
ment established by law in British India 
or to excite disaffection towards His 
Majesty’s Government. In the orders com- 
plained of in the petition before us it was 
also said in the alternative that the pas- 
sages tended to incite the commission of a 
cognizable offence involving violence. Of 
this Ido not see any indication anywhere 
in the article. I am, therefore, of opinion, 
that the application should be allowed and 
the orders complained of should be set 
aside. 


Costello, J.—I regret that I have not . 


been able to share the views of the other 
members of the Court. It isto be observed 
at the outset, that in a matter of this kind, 
we are not concerned with the intention 
of the writer. Ina previous case, in which 
the same publication was concerned, [In the 
matter of Anandabazar Patrika (1)} and 
entitled: 

“ “In the matter of Anandabazar Patrika and Ananda 
Press and in the matter of an application under 
s. 23 (Act XXIII of 1931) and in the matter of 
Satyendranath Majumdar, petitioner No 1, and 
Jagadeshchand:a Mukerji, petitioner No. 2,” 

in the course of the judgment of the Court, 
we said this: . 

“The intention of the writer is a thing which we 
are not entitled to take into account, we are con- 
cerned with the effect of the words used by the 
writer.” i 

In my opinion, the question we have to 
consider, in the present instance, is what 
is the effect of the words used in the pas- 
sages complained of. I need hardly say 
that the criterion to be applied is tbat laid 


(1) 140 Jnd. Oas. 5; AI R 1932 Oal, 745; (1932) 
Or. Cas. 754; 33 Or. L J 839; 600 408; Ind, Rul. 
oe 1) Cal. 675; 370 W N 104 (F B). 


down in Queen-Empress v. Bal Gangadhar 
Tilak (2), as was pointed out by the learned 
Advocate-General, while he was addressing 
usin the course of the proceedings. He 
referred us once more to the passage at 
p. 137* of the report of the case of Queen- 
Empress v. Bal Gangadhar Tilak (2). In 
that passage there is the authority for 
saying that an offence may be constituted 
where the words used impute tothe Gov- 
ernment established by law in this coun- 
try a base motive. Looking at tbe article, 
which appeared inthe Anandabazar Patri- 
ka of September 7, 1933, we find that the 
actual sentence which is set out in the 
order is in these terms: 

“In brief what underlies this arrangement is, in the 

language of modern political dictionary, reprisal.” 
_ The learned Advocate-General says that, 
in order to ascertain what is meant by this 
sentence, one has to look back to the 
opening words of the article. They are in 
these terms : 

“A statement protesting against the new measure 
of transporting to Andaman Islands prisoners 
punished for political offences has been issued by a 
host of reputed judicial leaders and they have re- 


quested the Government to bring back the prisoners 
to the jails in India immediately.” 


It follows, therefore, that the sentence 
complained of is referring to the question of 
sending political prisoners to the Andaman 
Islands and the sentence, taken by itself, 
would seem to say thatthe measure is in 
the nature of a reprisal for something 
which the political prisoners or their asso- 
Ciates have themselves done. Ths other 
passage referred to in the order of Govern- 
ment of November 9, is in these terms : 

“The retaliatory measures of mediaeval sternness 


which exist are adequate enough for the preserva- 
tion of order and discipline.” 


In the official translation by the trans- 
lator of this Court the epithet “harsh”, 
appears in front of the adjective ‘‘relative”, 
as applied to the word “measure”. I do 
not think, that this second passage, taken 
by itself, would be objectionable. But it 
seems to me that the first passage dces 
suggest that the Government is acting 
from oblique and improper motives in 
bringing into operation the measure which 
is commented upon in this article. In my 
opinion, it is very difficult to say that if 
the Government acts from any improper 
motive it is not acting from a base motive. 
It is at that stage in the chain of reason- 
ing that I think the matter does fall, 
though perhaps only just within the ambit 
of the criterion laid down by Strachey, J. in 

(2) 22 B 112. 


“rage ot 22 B—| Ed] 
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Queen-Empress v. Bal Gangadhar Tilak (2). 
lt is argued on behalf of the present ap- 
plicant that this sentence, which inthe 
official translation is given at p. 18 of the 
paper-book and reads in this form ; 


“Tn fact, the thing underlying this measure is 
‘reprisal’ in the vocabulary of modern statesman- 
ship" 
was not in fact acomment on the part 
of the writer, but is merely a continuation 
of the previous part of the paragraph, in 
which he was setting forth the views of 

ther persons with regard to the introduc- 
tion of themeasure commented upon. The 
previous sentence reads thus: 


¥ “Some, in order to [support the Government in 
“ this act, said that those revolutionaries, if kept in 
Indian jails got opportunities for communicating 
news to and get news from outside, and it was 
necessary to deprive them of such opportunities,” 


and then comes the sentence complained 
of, I have not, of course, the advantage 
of being able to read the article in the 
language in which it was originally writ- 
ten: but, taking this official translation 
to be reasonably accurate, if seems to me 
that this last sentence is not merely a 
quotation of somebody else’s opinion as to 
the reason underlying the “measure” of the 
Government, but is in fact, the author's 
own comment upon it. That point was 
stressed by the Advocate-General in his 
argument before us. He invited us to 
take the view that this sentence was in 
fact the author's own comment on the 
position, I think, that is the reasonable 
view of the matter. It is all very well 
to say that “reprisal” is word which finds 
considerable space in modern discussions 
about political movements and the relations 
between ths Government of one country 
and the Government of another or even 
between the Government of a country and 
revolutionary bodies. Icannot help feeling, 
none the less, that to say that the Govern- 
ment is adopting measures in the nature 
of reprisals or retalation against any body 
of persons who are subjects of the country 
in question or against any individual is to 
say in effect that the Government is not 
merely putting into operation the ordinary 
laws of the land and the normal proce- 
dure of penal administration, but is also 
adopting some extraordinary and improper 
means of dealing with the persons con- 
cerned. In those circumstances, I have— 
though with some hesitation—come to the 
conclusion that the article does fall within 
the mischief aimed at by s.4 of the Act 
of 1931 as‘amended by the amending Act 
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of 1932 and, therefore, this application 
ought to be dismissed. 

S. K. Ghose, J.-—-This, is an application 
under s. 23, Indian Press (Emergency 
Powers) Act, 1931, and it is directed against 
certain orders made under ss. 10 (1) and 
6 (1) of the said Act. There is a Bengali 
vernacular ‘daily newspaper called the 
“Anandabazar Patrika," of which peti- 
tioner No.1 is the printer, publisher and 
editor, petitioner No. 2 being a registered 
company. By two orders, dated Novem- 
ber 9, 1933, made under sub-s. (1), s. 10, 


. Indian Press (Emergency Powers) Act of 


1931, it was directed that each petitioner 
should foreit the amount of Rs. 1,060 out 
of the security furnished by them. The 
charge asset forth in the aforesaid orders 
was that, in the issue of the newspaper 
“Anandabazar Patrika” of September 7, 
and October 18, 1933, articles containing 
words of the nature described in sub-s, (1), 
s.4 of the Act, the objectionable passages 
of which were given in the annexure thereto, 
were published, and that the said passages, 
in the opinion of the Governor-in-Council 
tended to bring into hatred or contempt 
the Government established by law in 
British India, cr to excite disaffection 
towards His Majesty’s Government, and 
also tended to incite to the. commission 
of any cognizable offence involving violence. 
In this Court, the learned Advocate- 
General, appearing for the Crown, has 
stated that he would not press the case with 
regard to the article of October 18, 1933. 
Accordingly, the article of September 7, 1933, 
is the only article which is now relevant to 
the present proceedings. The question is 
whether the aforesaid order can be justified 
on the basis of the offending passages which 
are given inthe annexure, viz: 

(1) In brief, what underlies this arrangement is, 
in the language of modern political dictionary, 
“reprisal.” (2) “The retaliatory measures of mediaeval 
sternness which exist are adequate enough for the 
preservation of orderand discipline.” 

The relevant sections are s. 4, sub-s. (1), 
cl. (a) of the Act of 1931 and s. 16, cl. (d), 
Act XXII of 1932 and with this should be read 
the Explanations 2and 3 to this section, 
these being to the same effect as those to 
s. 124-A, Indian Penal Code. There is no 
dispute as to the application of these 
sections, though the Government order does 
not specifically refer to the Act of 1932. 
The learned Advozate-General has 
contended that the two offending passages 
impute base motive to, and consequently 
they seek to excite disaffection towards 
His Majesty's Government, This argument, 
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was supported by a reference to the remarks 
of Strachey, J., in the case of Queen Empress 
v, BalGangadhar Tilak (2). The principle of 
the argument need not be disputed. The 
question in a particular case is whether the 
evidence of the words used is sufficient to 
show that the imputation of base motive 
isa natural inference, so as to justify the 
conclusion that there is an attempt to 
excite disaffection towards His Majesty’s 
Government. The two passages, by them- 
selves, do not signify anything and they 
have to be taken along with their context. 
The first passage occurs at theend of a 
paragraph in about the middle of the article. 
It runs—in the paper book, there being a 
slight difference in the translation:— 

“Onthe contrary, it was noticed that under the 
new provision not only people sentenced to trans- 
portation and life imprisonment but also those who 
are sentenced to imprisonment for 3-4 years were 
sent to Andamans and the Government said that 
only such irresponsible and obstinate people, as are 
of violent character and disturb the peace and 
orderliness of jailat every step, were being sent to 
Andamans. Some in order to support the 
Government in this Act, said that these revolution- 
aries, if kept in Indian jails, get opportunities for 
communicating news toand get news from outside 
and it was necessary to deprive them of such 
opportunities, In fact, the thing underlying this 
measure is “reprisal,” in the vocabulary of modern 
statesmanship," y 

The second passage occurs at the begin- 
ning of the concluding paragraph of the 
article and it runs thus in the paper- 
book: 

“The jailsin India are not indeed heaven. The 
‘harsh retaliative measures of mediaeval period that 
are there are quite sufficient for the maintenance 
of peace and orderliness. Onthe top of that, the 
introduction of Andaman-oppression is absolutely 
unnecessary. We shall, of course, remain silent to- 
day about the grudge born of apprehension of those 
persons at whose advice and instigation the 
authorities have approved of the short-sighted 
system, The authorities have been influenced by 
the mentality that even harder punishment should 
be given to those accused persons who are under 
sentence passed by the Court, onthe supposition of 
the inadequacy of that punishment and have opened 
the Andaman jails. But the leaders requested the 
Government to change the arrangement, not only 
because the Government have broken the promise 
of their predecessors, that they have also expected a 
favourable consideration of the Government with a 
view to stopping of regrettable occurrence that 
was due to the hunger strike. Naturally enough 
the people of this country are anxious to learn 
what the Government of India say in reply 
thereto,” 


The article is headed “Transportation to 
Andamans” andthe text of the article is 
given in the opening - paragraph which runs 
thus: 

“A statement, protesting against the new measure 
of transportation to Andaman Islands prisoners 
punished for political offences, has been issued by a 
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host of reputed leaders and they have requested the 


Government to bring back the prisoners to the jails in 
India immediately.” : 

The entire article is in support of this 
protest. It amplifies the subject and ends 
up by referring to the fact that, 

“the leaders requested the Government to change 
the arrangement” 
and stating that, 

“the people of this country are anxious to learn 
aal the Government of India has said in reply 
thereto,” 


It does not seem to me that the two 
offending passages, on which the proceeding 
is based, are the only or even the main 
argument relating to the theme of the 
article. The second passage evidently 
refers to practicesin the jailsin India and 
may be a reflection on those responsible for 
the administration of the jails, rather than 
on His Majesty’s Government. The first 
passage refers more clearly to the Govern- 
ment asa whole and stress is laid on the 
word “reprisal” which is quoted in English. 
I do not think it necessary to enter upon a 
research into the question of the exast 
meaning ofthe word “reprisal” in modern 
politics, because I feel that the writer 
himself was doing no more than trying to 
display a learning which he did not possess. 
Reprisal or retaliation ascribed to an act of 
Government may indicate condemnation of 
such ;act, but the point is whether it 
necessarily ascribes a base motive. Mr. 
Bose for the petitioners has contended that 
the writer has used the words of the 
arguments unintelligently, without ap- 
preciating their true import and without 
any desire to inflame or incite any one, far 
less to excite disaffection towards the 
Government. Reading the article as a whole, 
I am disposed to agree with him. Mere 
disapprobation, however strongly and 
flagrantly expressed, does not imply that 
the intention was to excite disaffection. 
This has been held in several cases, for 
instance, in the case of Monomohan Ghose 
v. Emperor (8) and itis borne oul by the 
express direction in the statute, the 
explanations tos. 16 of the Act of 1932. In 
the present case, there was clearly 
disapprobation of the Government, but the 
two passages, upon which alone the proceed- 
ing is now based, .afford too slight a founda- 


` tion for the conclusion that they tend to 


bring into hatred or contempt the Govern- 
ment established by lawin British India, 
or to excite disaffection towards His 
Majesty’s Government, and also tend to 
incite to thecommission of any cognizable 
offence involving violence. 


(3) 8 Ind, Cas, 531; 38 O 253; 11 Or, L J 667, 





&78 
Ttthink, therefore, the two orders of 
November 9, 1933, made by the Governor- 
in-Vouncil under sub-s. (1), s.10, Indian 
' Press (Emergency Powers) Act of 1931 
should be set aside. 
By the Court. 

The Court by a majority directs that 
the orders complained of in this application 
be set aside. 

D. Application allowed. 
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_  OUDH CHIEF COURT 
First Civil Appeal No. 71 of 1932 
December 13, 1934. 

Kine, O. J. AND ZIA-UL- HASAN, J. 
Raja RAMANUJ BHAN BAKHSH 
SINGH—PLAINTIFF—APPELLANT 
versus 
Rani MANRAJ KUER AND OTHERS 
— DEFENDANTS—RESPONDENTS. 

Will—Construction—Will made by taluqdar— 
Succession Act (XXXIX of 1925), ss. 82 to 87—- 
Applicability—Malik, significance of—Mere fact of 
donee or legatee being a Hindu woman~-Whether 
displaces presumption of absolute ownership—Power 
of alienation, if should be expressly conferred—Same 
words occurring in different parts of same will— 
Whether used everywhere in the same sense— 
Wife made malik—One para.of will purporting to 
cut down power of bequest or gift—No attempt to 
cut downother kinds of transfer-~Effect—Testator 
not making distinction between settled property and 
non-settled property—Oudh Settled Estates Act (V 
of 1917), ss. 15, 22 (2), 16, 17—S, 15, if operates 
~—Dominant intention of testator to exclude his 
son from succession — Interpretation of will 
so as to give widow life estate with remainder 
vested in son—Whether propér—No person named 
as successor to widow — Whether ground for 
cutting down absolute estate—Setiled property and 
non-settled property—Rights of testator in respect of 
the two—Creation of charges to secure maintenance 
allowances—Whether valid and enforceable—Widow, 
af can succeed as holder of settled estate— 
Whether can constitute fresh stock of  descent— 
Interpretation of Statutes—Special Act, if overrides 
provisions of General Act—Oudh Estates Act (I 
of 1869) s, 22—Person within class specified ins. 22 
—Whether a stranger—~Widow in possession of 
Settled Estate—Whether can make gifts—Limitation 
—Appeal—Court-fee made good and notice given to 
respondents—Court ordering restoration after hear- 
ing parties—Respondents, if can raise objection on 
ground of limitation subsequently, 

In interpreting a will made by a talugdar, the 
Court must be guided by the rules of construction 
laid down in ss, 82 to 87 of the Succession Act 
1925, as these rules are applicable to bequests made 
by talugdars, [p. €81, col. 2.] 

The word “ malik” in a will imports full prop- 
rietary rights unless there is something in the 
context to qualify it. The mere fact that the donee 
or legatee ig a Hindu woman does not suffice to 
displace the presumption of absolute ownership 
implied inthe word “malik”. It is unnecessary 
that the power of alienation should be expressly 
conferred, Surajmani v, Rabi Nath Ojha (1) and 
Lalit Mohan SinghRoy v, Chukiun Lal Roy (2) 
referred to, [ibid,| : 
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It isa rule of construction laid down ins, 86 of 
the Succession Act that if the same words occur in 
different parts of the same will they must be taken 
to have been used everywhere in the same sense 
unless a contrary intention appears. [p. €82, col. 1] 

Where a Hindu talugdar by his will makes his 
wife malik and although one para., ofthe will pur- 
ports to cut down her absolute power of bequest or 
gift, but no attempt is made to cut down her 
power of makingother kinds of transfers such as 
sales or mortgages or leases, it must be held that 
the testator did not attempt to restrict her power to 
make such transfers, especially when the power of 
adoption, which is not inconsistent with the notion 
of an absolute estate, is alsoconferred. Thakur Sital 
Singh v. Thakur Sitla Bakhsh Singh (4), referred 
to. [p. 883, col, 2.] 

Where the testator has not made any distinction 
between his settled property and his non-settled 
property, but the former property was only a small 
portion of the property bequeathed under the will 


and it is more likely that he was thinking mainly 
of the non-settled property and never considered 
how far effect could be given to his bequest in 


respect of the settled property, the argument that 
the testator must have known that the widow could 
only havea life interest in so far as the settled property 
was concerned as is clear from s, 15 of the Oudh Settled 
Estates Act, 1917, and, therefore, it should be 
assumed that heonly intended to confer a life 
interest in the non-settled property also, is not en- 
titled to much weight. [p. 882, col. 2.) 

When the dominant intention ofthe testator is 
to exclude his con from succession at any time, 
the will should not be interpreted so as to give the 
widow a mere life interest with the remainder 
vested in the son who succeeds on the widow's 
death, as this interpretation will defeat the testa- 
ps dominant intention to exclude his son. Jp. 883, 
col, 1. 

Where the testator has not named any person as 


successor to the widow, there is no ground for 
cutting down the presumably absolute estate con- 
ferred upon her to an estate for life. Nisar Ali 


Khan v. Mohamad Ali Khan (5), distinguished. [p. 
8£3, col. 2.] 

In respect of non-settled property, the testator has 
an unfettered right to bequeath that property to any 
one and in such menner as he thinks fit, provid- 
ed that his dispositions are in accordance with law. 
The gift of an absolute estate to the widow is 
valid. The restrictions imposed upon the legatee 
in respect of her power of bequest or gift must be 
set aside as void, being repugnant to the grant of 
an absolute estate. The creation of charges to 
secure maintenance allowances is perfectly valid 
and enforceable. |p. 874, col. 2.] 

A widow can succeed asthe holder of a settled 
estate. The widow is entitled to succeed under 
s. 22 of the Act of 1869, and it is clear from the 
language of e. 22, sub-s,(1) of the Act of 1917, that 
the legislature expressly contemplated a widew 
succeeding to a settled estate, Therefore, if she is 
entitled to succeed to the settled estate, she must 
be capable ofholding the estate according to the 
provisions of the Act although she will not 
constitute a fresh stock of descent, [p. 885,.col. 1.] 

Sections 16 and 17, Oudh Settled Estates Act 
apply in terms to any person who is for the time 
being entitled to and in possession of a settled 
estate and such a person may bea widow who 
succeeds to the estate on an intestacy. [p. £85, col, 2.] 

The Act of 1917 isa special Act relating to a 
special class of estates in Oudh and if there is any 
conflict between the powers given to the holder of 


N 
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asettled estate under the Act of 1917, and the 
power conferred upon a widow who succeeds under 
8, 22 of the Act of 1869, then the provisions of the 
special Act must override the provisions of the Act 
of 1869. [ibid] 

A person who is within any of the classes speci- 
fied ins. 22 of the Act of 1889, is not a 
“ stranger". [p. €86, col. 2.] 

No person in possession of settled estate can 
create any charges upon it which will hold good 
beyond his own lifetime. But the mere fact that 
the testator inserted these provisions in his will, 
which are invalid sofar asthe settled estate is 
concerned, will not makethe whole willinvalid in 
respect ofthat estate. The power to make a will 
or gift conferred upon the widow is undoubtedly 
void sofar as thesettled estate is concerned, be- 
cause she cannot constitute a fresh stock of des- 
cent and, therefore, cannot make a will under s. 22, 
sub-s. (2) and she cannot make a gift, as such a 
power is barred by s. 15, and is not covered 
by the limited power of transfer conferred bys. 16 
of the Act of 1917, Neer 

Where in an appeal, after court-fee had been made 
good, notice was given to the respondents of the 
application for restoration of the appeal and the 
Court passed anorder, after hearing the parties, 
that the appeal be restored, and that a certain 
amount should be paid as the cost of respondents: 

Held, that if the respondents had any objection to 
the restoration of the appeal on the ground that it 
was barred by limitation, it was obviously their 
right and their duty to put forward that plea as a 
ground for refusing the restoration of the appeal 
and that the parties were bound by the order 
restoring the appeal and it was not open to the res- 
pondents subsequently to plead that the appeal was 
barred by limitation. [p. 881, col. 1.] 


C. F. A. against the order of Mr. Justice 
Nanavutty, silting on its Original Side, 
dated March 2, 1932. 

Dr. K. N. Katju and Messis. R. B. Lal, 
M. H. Kidwai, Sri Ram, Suraj Bahai, 
Raj Narain Shukla and Jagannath. Prasad 
for the Appellaut. 

Messrs. P. L. Banerji, M. Wasim, R. P. 
Varma R, B.and Bishnu Singh, for the 
Respondents. 


Judgment.—This is a plaintiff's ap- 
peal arising out of a suit for recovery 
of possession of the property left by the 
late Raja Bhagwan Bakhsh Singh, talukdar 
of Rauni, 

The original taluqdar’s name was en- 
tered in Lists [and II of the lists pre- 
pared under s. 5 of the Oudh Estates 
Act, 1869. Raja Bhagwan Bakhsh Singh 
was the last male owner ofthe taluga. 
In 1907 he made an irrevocable declara- 
tion under s. 10 of the 
Estate Act, 1900, in respect of the seven 
villages entered in Schedule A attached 
to the plaint. This property will here- 
after be referred to as the settled prop- 
erty. It appears that the Raja became 
soriously displeasosd with his son Raja 
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Ramanuj Bhan Bakhsh Singh, the plaint- 
iff. It is unnecessary for us to set forth 
the reasons for the dissensions between 
the father and son but it is clear that 
the ill-feeling between them became so 
acule that the Raja determined to disinherit 
his son. In 1918 the Raja executed a 
will (Ex. 2) bequeathing the whole of the 
movable and immovable property jointly 
to his sons daughter Bachchi Bachcha 
and his second wife Rani Manraj Kuar 
and his daughter-in-law Rani Sheo Prasad 
Kuar, to be enjoyed br them for their 
lives cnly, without any power of alienation. 
After their death, if a son was born to 
the plaintiff, then that son was to be 
the absolute owner of the estate. In 
default cf such a son then the male 
issue of Bachchi Bachcha after her 
marriage would become the absolute 
owner. In default of such male issue, 
then if a son were born to Rani Sheo 
Prasad Kuar then he was to be the 
absolute owner on attaining majority. 
The testator expressly stated that his 
son, the plaintif, was not to have any 
right to the property at any time. Ifthe 
three ladies, who were to hold the estate 
for their lifetime, were to die without 
leaving any male issue then the testator 
authorised certain trustees, whom he named 
to select any descendant of Rao Raipal 
Singh, the founder of the Amithia clan 
of Thakurs and to put him in possession 
of the entire estate. Provisions were 
made for the payment of maintenance 
to certain relations of the testator includ- 
ing an allowance to the testator’s son 
namely the plaintiff. / 
In 1926 the Raja made a second will 
(Ex. A-1) revoking his previous will. The 
will provided that all his property with 
certain specified exceptions was to go 
to the son who might be born from his 
wife Rani Manraj Kuar but if no son 
were born to her then the property was 
to go to his wife Rani Manraj Kuar ag 
owner. He authorised the Rani on be- 
coming owner of the estate to make a 
will in favour of any descendant of Rao 
Raipal Singh the founder of the Amithia 
clan, He also gave her power to adopt a 
son from among the descendants of Rao 
Raipal Singh or to mike a gift of the 
property to sucha person, but he stated 
that tha Rani had no power to make a 
gift or will in favour of any other person, 
It is unnecessary to refer to the other 
clauses of the will, but it may be noted 
that although the testator made provision 
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for the maintenance of certain members 
of his family he made no provision what- 
ever for the maintenance of his son, the 

laintiff, 
Raja Bhagwan Bakhsh Singh died on 
December 21, 1929, and his widow Rani 
Manraj Kuar applied on the basis of the 
will of 1926 for mutationin her favour. 
On January 2, 1930, the Rani executed 
and registered a deed of trust for the 
purposes of the management of her estate 
and re-payment of the debts due from 
the estate. The plaintiff contested the 
Rani’s application for mutation and 
claimed mutation in his own name as 
being the son and heir of the deceased 
Raja. In the course of the mutation 
proceedings a compromise was arrived at 
between the Rani and the _ plaintiff in 
. accordance with which the plaintiff agreed 

to receive Rs. 500° a month for his life- 
time from the Rani, and in return he 
acknowledged her tobe the absolute 
owner of the entire estate and agreed 
that mutation should be effected in her 
favour. Mutation was effected accordingly 
whereupon the plaintiff filed the present 
suit claiming possession of the entire 
estate. In his plainthe alleged thatthe 
wills executed by his father were vitiated 
by undue influence and fraud and that 
the compromise arrived atin the mutaticn 
proceedings Was void by reason of 
undue influence, fraud and coersion. In 
the course of the trial, however, the 
plaintiff withdrew his plea regarding the 
validity of the willof 1926, based upon 
allegation of undue influence and fraud, 
and accepted the will as having been 
validly executed. This admission narrowed 
the scope of the dispute between the 
parties. The principal questions for 
determination were the construction of 
the will of 1926, t.e., whether it conferred 
psolute estate, or an estate for life 


ely upon the Rani and how far the 
provisions of the will could be legally 
enforced. 


earned Judge of the trial Court 
sand that the will of 1926 confers an 
absolute estate upon the Rani in the 
non-settled property (excluding the village 
of Kulhaida) and thatit confers a “statu- 
tory estate” uponher in the settled prop- 
erty. Certain provisions in the will were 
held to be void. The compromise arrived 
at between the plaintiff and the Rani 
jn the mutation proceeding was held not 
to be valid and binding asa family 
prrangement, In the result the learned 
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trial Judge gave the plaintiff a decree 
for possession in respect of village Kulhaida 
and dismissed the rest of his claim. The 
plaintiff comes to this Court in appeal. 

Two main questions arise for our 
determination in this appeal. Firstly, 
did the testator in his will of 1926 intend 
to confer upon the Rani an absolute 
estate or only an estate for life? and 
secondly how far effect can be given to 
the testator’s intention according to law 
(a) in the settled property, and (6) inthe 
non-settled property ? 

The respondent's learned Advocate has 
raised a preliminary objection that the 
appeal is barred by limitation. The 
appeal was filed on October 14, 1932, which 
was one day before the expiry of the 
period of limitation, but a ccurt-fee of 
Rs. 6 only was paid on the memorandum 
of appeal. The learned Judge before 
whom the appeal was presented ordered 
the appeal to be admitted and two 
months’ lime to be granted to the ap- 
pellant to deposit the deficiency in court- 
fee which was held to amount to Rs. 4,494. 
The appellant failed to deposit the 
necessary process-fee within seven days, 
so on October 28, 1932, the appeal was 
dismissed on the ground that the process- 
fee had not been paid within the time 
allowed. On November £6, 1932, 
the appellant made an application 
for the restoration of his appeal and it. 
was ordered that notice should go to the 
respondents if the deficiency in court- 
fee weie deposited. The appellant amended 
his memorandum of appeal so as to 
reduce the amount of court-fee chargeable 
thereon, and on January 13, 1933, he 
made good the deficiency in court-fee, 
It is argued that the appeal cannot be 
held to have been validly presented until 
the full court-fee had been paid, and 
therefore if should be held that the 
appeal was not filed until January 13 of 
1933, which was long after the expiry’ 
of the period of limitation. It is un- 
necessary for us to consider the merits 
of this argument because we hold that 
it is no lenger opento the respondents 
10 contend that the appeal is barred by 
limitation. After the court-fee had been 
made good, notice was given to the 
respondents of the application for the 
restoration of the appeal and on April 28, 
1933, the Court passed an order, after 
hearing the parties, that the appeul be 
restored, and that Rs. 250 should be paid 
as the cosis of the respondents. If the - 
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respondents -had any objection to the 
restoration of the appeal on the ground that 
it was barred by limitation it was obviously 
their right and their duty to put forward 
that plea as a ground for refusing the 
restoration of the appeal. We hold that the 
parties are bound by the order of April 28, 
1933, restoring the appeal and that it is not 
now open to the respondents to plead that 
the appeal is barred by limitation. 

The first question for determination is the 
proper construction of the will of 1926, that 
is, whether the testator intended to give an 
absolute estate to ihe Rani, or only an 
estate for life, It is necessary to consider 
the provisions of the will (Ex. A-1) in some 
detail, 

In the first place we think it is clear that 
the testator’s dominant intention was to 
disinherit his son, Thisis clear both from 
the language of the introductory words and 
of para.5. The Raja starts by saying that 
he has the only son who is of very loose 
character and ill-mannered and in case the 
testator does not make any arrangement in 
respect of the estate, and his son becomes 
the owner and possessor, he would waste 
and ruin the estate and the testator’s name, 
would cease to exist. For this reason the 
testator is making the will. The dominant 
intention appears also very clearly in 
para. 5:— 

“My son Ram Anuj Bhan Bakhsh Singh shall 
neither get any sort of allowance, nor under any 


circumatances any of my properties, otherwise my 
soul shall be greatly afflicted,” < 


$ 

In para. 1 he states that if after his 
death any son be born to his Rani then the 
son would be the owner (malik) of the entire 


property with the exception of the village. 


Kulhaida. Provision -is also made for 
succession in case the Rani gives birth to 
more sons than one. He also explains that 
the village Kulhaidais excluded from the 
rest of the property because he had given 
it to his daughter-in law and he intended 
to execute a deed of giftin respect of it. 


‘Two houses are also excluded from the bulk. 


of the property. Then we com; to the 
important paragraphs of the will which run 
as follows; — 

2. Thatif nosoaor grandson, etc, be 
bora from the ssid Rani, then, after my 
death, my above named Rini shall ba the 
malik (owaer) of the entire movable and 
immovable properties. 

3. TaatI also empower the said Rani, 
| on her becoming malik (owaer) of my 
estate, to execute a will, with the advice of 
the following persons, in favour of any 
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person, Amithia Gaur, by caste, descending 
from Raja Rao Raipal Singh, the common 
ancestor of both the Thoks Utarha or 
Dakhna, i 
- If the persons named below and the Rani 
be not unanimous in their opinions, then the 
will be made in favour ofthe persons having 
the majority of opinions and the Rani 
shall also be deemed to possess one vote, 
Should the said persons avoid giving any 
advice, then she may adopt, with the advice 
of the Deputy Commissioner, or the District 
Judge, Bara Banki, and the adoptee or 
legatee, being the descendant of Raja Rao 
Raipal Singh shall have the same rights in 
my property as possessed by me. But she 
(the Rani) bas not the power to make a gift 
or will in favour of any other person. 
Paragraph 2 is strongly relied upon by the 
respondents for the view that the Raja 
intended to give an absolute estateto the 
Rani, The appellant lays stress upon 
para. 3 which purports to authorise the 
Ranito make a bequest ora gift of the 
property in favour of an Amithia Thakur, 
but restrains her from making a gift or 
will in favour of any other person. In the 
interpretation of the will we must be 
guided by the rules of construction laid 
down in ss. 82 to 87 of the Indian Succession 
Act, 1925,as theserules are applicable to 
bequests made by taluqdars. We have to 
start with the fact that the testator in 
para. 2 declared that his Rani should bethe 
“malik” of the whole property. _The mean- 
ing and effect of the word “malik” in- wills, 
executed by Indians have been considered 
in a number of judicial decisions. The rule. 
laid down by their Lordships ofthe Privy 
Council is that the word “malik” imports 
full proprietary rights unless there is 
something in the context to qualify it. The 
mere fact that the donee or legates isa 
Hindu woman does not suffice to displace 
the presumption of absolute | ownership 
implied in the word “malik”. It is uns 
necessary that the power of alienation should 
be expressly conferred. We may refer to 
the cases of Surajmani v. Rabi Nath Ojha 
(1), Lalit Mohan Singh Roy v. Chukkun Lal 
Roy (2) and Sasiman Chowdhurain v. Shib 


Narayan Chowdhury (3). We must take 

(1) 35 I Alla p. 21, 120 W NDI; GALI 
67; 18 M LJ 7; Bom. R 59;70 LJ 131; 3 
M L T 144; 39 A 84 (PO), 

(2) 21 TA 75; 940 834; LOW N 387; 7 Sar. PO 
J 155 (P U). i 

j Ind. Cas. 193; 491A 25 atp, 35;15L W 

ssh se. Ow N 425,42 MUJ 492; 30 MLT 249; 
20 AL J332;35 OL J 427; 24 Bom, L Ri, 
(1922) M W N 368; A I R1922 P O 63; 1 Pat, 305; 
P LT 133° 0). 
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jt therefore thatthe use of the word “malik” 
in para. 2 imports an absolute estate unless 
there is anything in the context to the con- 
trary. 

This presumption is further strengthened 
by the fact that the same word “malik” 
is used in para, 1 with reference to the son 
who might be born to the Rani. The word 
“malik” is usedin two placesin para. 1. 
and it cannot be doubted that in this 
paregraph the word “malik” was intended 
toimport an absolute estate. It is a rule of 
construction laid down ins. 86 of the Indian 
Succession Act that if the same words occur 
in different parts of the same will, they must 
be taken tohave been used everywhere in 
the same sense, unless a contrary intention 
appears. We may also refer tothe same 
word “malik” which occurs in para, 10 and 
here again it cannot be doubted that the 
Rani was intended to be the absolute owner 
of the house. We hold, therefore, that there 
js a strong presumption that the word 
“malik” in para. 2 was intended to import 
an absolute estate. The question is whether 
the restriction imposed upon the Rani’s 
power of gilt and bequest in para. 3 is 
sufficient to rebut the presumption that an 
absolute estate was conferred and to show 
that the word “malik” must be understood 
in a restricted sense. 

Paragraph 3 does no doubt purport to cut 
down the Rani’s absolute power of bequest 
or gift but it must be noted that no attempt 
is made to cut down her power of making 
other kinds of transfeis such as sales or 
mortgages or leases. According to the 
principle “eapressio unius est exclusio 
alterius” we must hold that the Raja did 
not attempt to restrict the Rani’s power to 
make such transfers. If she was given such 
power it is consistent with an absolute 
estate but not withan estate for life. It 
may be, as suggested for the respondents, 
that the testator only intended to cut down 
the Rani's unfettered powers of bequest and 
gift because they were the kind of powers 
which were more likely to be exercised 
capriciously. Moreoever, the mere fact that 
powers of bequest and gift are given, 
although in a restricted form, seems to be 
inconsistent with the notion of a life estate. 
The power of adoption is also given, but 
this is not inconsistent withthe notion of an 
absolute estate. This was held by a Bench 
of the Judicial Commissioner's Court in 
Thakur Sital Singh v. Thakur Sitla Bakhsh 
Singh (4) where further authorities are also 
cited, . 

(4) 40 Ind, Cas. 469; 4 O L J 193 at p, 206, 
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The appellant has pointed out that thé 
will deals both with the settled property and 
non-settled property. He argues thatthe 
testator must have known that the widow 
could only have a life interest in so far as 
the settled property was concerned (see 
s. 15 of the Oudh Settled Estates Act, 1917) 
and therefore it should be assumed that he 
only intended to confer a life interes! in the 
non-settled property also. In our opinion 
there is not much force inthis srgument. 
The testator certainly did not make any 
distinction between his settled property and 
his non-settled property, but the former 
property was only a small portion of the 
property bequeathed under the wil] and itis 
more likely ihat he was thinking mainly of 
the non-settled property and never consider- 
ed how far effect could be given to his 
bequest in respect of the settled property. 

The appellant also argued that under the 
previous willof 1¢18 the testator gave his 
widow only a life interest in the property 
and it appears from para. & of the will of 
1926 that he had not altogether abandoned 
the intention expressed in the previous will, 
soit should be presumed that he had not 
altogether changed his mind and must have 
intended to give only a life estate by his 
will of 1926. In answerto this argument 
the respondents are able to retort very 
forcibly that the language of the will of 
1918 shows clearly that when the testator 
intended to confer a life estate he did so in 
express terms. He had no difficulty in 
expressing his intention. Therefore when 
we find that the language of the will of 
1926 is quite different, so far as the 
estate conferred upon the widow is con- 
cerned, it is a clear indicaticn that the 
testator had changed his mind, If he had 
intended to give a mere life estate to his ` 
widow in the will of 1926 he would presum- 
ably have said so expressly, as he did in 
the previous wil], Even in the will of 1926 
we find that when the testator intended to 
give alife interest he had no difficulty in 
expressing his intention. In para. 5it is 
expressly stated that an allowance ‘‘for 
life” is given to certain persons. Hence 
the absence of any words showing clearly 
that the estate given to the widow was tobe 
an estate for life only is a very significant 
omission and it confirms the view that the 
testator intended to give an absolute estate. 

The appellant also refers to the fact that 
under the Oudh Estates Act the widow of 
a talugdar, who succeeds under s. 22, is 
given a mere life interst in the property; 
soit is argued that the testator would be 


1945 


very unlikely to give his widow an absnlute 
interest, This argument, however, loses 
much of its force when we realise that 
the testator was certainly intending to do 
something very unusual, that is, to dis- 
inherit his own son. If the testator gave 
his widow merely a life estate then there 
would be an intestacy in respect of the re- 
mainder and the remainder must be held to 
have vested in the heir-at-law, namely, the 
plaintiff himself. Considering that it was 
the testator’s dominant intention to exclude 
his son from succession at any time we 
think that the will should not be inter- 
preted so as to give the widow a mere life 
interest within the remainder vested in the 
son who succeed on the widow's death. 
This interpretation would defeat the testa- 
tor’s dominant intention to exclude his son. 

There is another argument in favour of 
the testator’s intention to give an absolute 
estate. Ifhe had intended to give a life 
estate only, then we should expect some 
provision to be made in respect of the re- 
mainder by way of a gift over. But the 
will does not contain a gift over any per- 
son after the Rani’s death. The testator 
empowers the widow to appoint a successor 
by will or gift from among the Amithia 
Thakurs, but it must be observed that he 
does not make it incumbent upon the 
widow to exercise the power of gift or be- 
quest so that she might consider herself 
under a pious obligations, as a Hindu 
widow, to carry out her deceased husband's 
intention. He leaves the widow entirely 
free to appoint a successor or not.as ‘she 
pleases. If she fails to do so, then we think 
itis clear that the plaintiff would succeed 
as the heir-at-law and,this wasexactly what 
the testator did not wish. 

A number of rulings have been cited by 
the parties in support of their contentions 
regarding the construction of the will. 
These rulings have no bearing except in 


.so far as they show the correct principles 


of the construction of wills, We may, how- 
ever, briefly refer to some of the rulings 
upon which the parties place most reliance, 

The appellant relies strongly upon the 
case of Nisar Ali Khan v. Mohammad 
Ali Khan (5). In this case the testator 
bequeathed his property absolutely to A 
and after A's death to B and after B's 
death to C. C had the power of nominating 
his successor from amongst the descendants 

(5) 137 Ind. Cas. 539; 591 A 268; Ind. Rul. (1932) 
P O 197;A IR 1932 P 0172; (1932) A LJ691; 9 
O W N614; 56 OL J 36; 36 OWN 937; 36 L W 
146; 3t Bom, LR 1299; 63 M LJ 336; 7 Luck, 324 
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of each of the three successive holders of the 
estate. Their Lordships held that the do- 
minant intention of the testator was that 
the property should pass to three specified 
persons in succession and thereafter to 
some one or more persons selected in a 
specified manner. This intention was in- 
consistent with the idea of a series of abso- 
lute interests. Hence, allhough the testator 
purported to give an absolute interest to 
A, Band C in succession, their Lordships 
held that only life interests were conferred 
upon these three legatees. In our opinion 
this ruling does not throw any light upon 
the construction of the will in this case. 
In the present case the testator did not 
name any person as a successor lo the 
widow. So there is no ground for cutting 
down the presumably absolute estate con 
ferred upon her to an estate for life for the 
reason given by their Lordships in the rul- 
ing. The case of Swami Dayal v. Rama- 
dhar (6) is also distinguishable, In that 
case the Hindu testator stated that his wife 
should be the malik of his estate after his 
death, and after the death of his wife his 
daughters shall be the maliks and theyshall 
have power of all sorts of transfer, gift, ete. 
It was held upon the construction of the 
will that although the testator gave full 
powers of transfer, gift, etc., tothe daugh- 
ters he gave no such powers to the wife 
and, therefore, it was held that the wife 
took only a limited interest for her life. 
The decision is based upon the language 
of the willin that case. It is true that it 
was held that the word “malik” was not 
a term of art and did not necessarily mean 
an absolute estate. This proposition is of 
course conceded. The effect of the Privy 
Council rulings is that if the word “malik” 
is used, then Yt should be presumed to 
import an absolute estate unless there is 
something in the context to the contrary. 
In the ruling cited, there was something in 
the context to the contrary because the 
daughters were expressly given powers of 
transfer and the widow was not, and this 
omission was naturally held to be signifi- 
cant. Thecase of Bai Motivahoo v. Bat 
Mamoo Bai (7) does not seem to help the 
appellant. In that case the testator gave 
his estate to be enjoyed by his daughter 
during her lifetime and she was given the 
power of bequeathing it after her death. 
The trial Judge took the view that for all 


(6) 134 Ind. Oas, 865; 80 WN 566; A I R1931 
Oudh 338; Ind. Rul, (1931) Oudh 401. 
a 241A 93; 21B 709;1 O WN 366; 7 Sar, 149 
(P 9) 
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intents and purposes there was an absolute 
gift to the daughter. Their Lordships of 
the Privy Council! dissented from that view 
and held that the daughter took only a 
life interest and that the power of appoint- 
ing a successer did not indicate that an 
absolute estate was conferred upon her. 
In the present case it is not argued that the 
widow takes an absolute estate merely 
because the power of appointing a successor 
was conferred upon her. Such a power of 
appointment may not be a clear indication 
of an absolute estate, but it is certainly 
not inconsistent with an absolute estate. 

For the respondents some rulings have 
been cited to show that in certain cases 
where 'a.full estate had been conferred by 
will, then any clauses of the will which are 
‘repugnant to the grant of an absolute estate 
may be rejected as void. The case of Sarju 
Bala Debi v, Jyotirmoyee Debi (8) does 
we think, help the respondents, In the first 
place it emphasises the importance of the 
word “malik” as importing full proprietary 
rights unless there is something in the 
context to indicate an intention to the 
contrary. The will did contain certain 
restrictions upon the legatee’s enjoyment of 
the estate such as that the properties were 
not to pass to the heirs of the.grantee’s 
daughters and the properties were not to 
be transferred by ‘gift except to a limited 
extent for religious purposes. Here we have 
a case in which the testator attempted to 
restrict the power of gift, as he has done 
in the present case, but it was held that 
these restrictions were not enough to cut 
down the absolute estate into one for life. The 
case of Thakur Sital Singh v. Thakur Sitla 
Bakhsh Singh (4) isthe one most similarin 
its facts tothe present case. The tastator 
who was a taluqdar executed a will to the 
effect that after his death his wife was to 
succeed to the entire taluga as full proprie- 
tor and that upon her death the taluga was 
to go to his mother as absolute owner and 
on her death intestate to his daughter and 
her heirs. The wife died during the life- 
time of her husband and the mother suc- 
ceeded tothe taluga under the terms of the 
will. The question arose as to the nature 
of the estate held by the mother under the 
will, The learned Judges held that the 
will indicated the testator’s intention to con- 
fer upon his mother, if his wife died in- 
testate, an absolute estate. It must be 

(8) 134 Ind. Cas. 648; 58 I A 270 at pp. 277, 278; 
A IR 1933) P O 179; (193i) A L J 555; 350 W N 
903; 34 LW 51: 80 WN 944; 33Bom, L R1257; 


(1931) M W N 989; 61 ML J 501; Ind, Rul. (1931) 
P 0 296; 540 Ld $98; 69 O 142 (P 0), 
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noted, that although the testator purported 
to confer an absolute estate, he laid down 
certain restrictions upon the legatees 
power of transfer, namely, that she should 
not be competent to execute any deed of 
any description in favour of her personal 
relations. It was held tha this limited 
restraint on the power of alienation was nit 
enough to cut down the absolute estate c$ 
the mother, and the gift over in favour of 
the daughter was void. This decision of 
the Judicial Commissioner's Court was 
affirmed by their Lordships of the Judicial 
Committee in Sitla Bakhsh Singh v. Sital 
Singh (9) their Lordships holding that the 
mother took an absolute estate under the 
teims of her son's will, 

We think, it is unnecessary to refer to 
any other cases. So far as the authorities 
‘go, we think, they sre rather in favour 
of the respondents than of the appellant, 
but the case has to ke decided upon its 
own facts; and for the reasons given 
above we agree with the learned trial 
Judge in holding thatthe testator intended 
to give an absolute estate to his wife. 
` The next question is how far effect can 
be. given to the testator’s intenlion ace 
cording to law, in the settled property 
and in the non-settled property respec- 
tively. | 

So far as the non-settled properly 15 
concerned, there is no difficulty.. The tes- 
tator had an unfettered right to bequeath 
that property to any one and in such 
manner as he thought fit, provided that 
his dispositions were in accordance with 
law. The gift of an absolute estate to 
the widow was valid. The restricticns 
imposed upon the legatee in- respect of 
her power of bequest or gift must be set 
aside as void, being repugnant to the 
grant of an absolute estate. The creation 
of charges to secure the maintenance al- 
lowances is perfectly valid and enforce- 
able, 

Jt must be observed that the appellant 
confines his claim in respect of the non- 
settled property toa mere declaration that 
the widow has nothing more than an 
estate for life. His right to obtain any 
such declaration has been challenged on 
the ground that his learned Counsel made 
a statement on January 18, 1932, that the 
plaintiff has got no case so far as the 
non-settled property is concerned, and the 


(9) 60 Ind. Cas. 518; 481 A 228; 19 ALJ 337; 
40M L J 449; 8 OLJ 264; 25 OW N 721; 24 O 
0107; 33 O L J 520; 48 A 245; 29 M LT 390 
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plaintiff's suit may stand dismissed in 
respect of that property. It is open to 
doubt whether the plaintiff intended to 
withdraw only his claim to possession of 
the non-settled property or whether he 
withdrew even his claim toa declaration 
that the widow had nothing more than a 
life estate in that property. The learned 
trial Judge does not seem to have under- 
stood the plaintiff as giving up his claim 
to a declaration, as he has devoted about 
four pages of the judgment to considering 
that question on the merits and has come 
to a finding that the will of 1926 is valid 
and enforceable so far as the non- settled 
property is concerned, and that it confers 
on Rani Manraj Kuar full proprietary 
interest in such non-settled property. The 


question whether the appellant is entitled - 


to claim the declaration is, however, no 
longer of any importance, as we have 
found, upon the construction of the will, 
that the testator intended to give an 
absolute estate. It is unnecessary for us 
tO express any opinion on the validity of 
the power of appointment given to the 
widow. That question can be considered 
if and when the power is exercised. For 
the same reason we need not express an 
opinion on the validity of the power of 
adoption. 

The question of the effect of the will 
upon the settled property is more compli- 
cated. The appellant has argued that 
the will is totally invalid so far as the 
settled property is concerned. He contends 
that the Raja was not legally competent to 
bequeath the settled estate to his widow 
because she cannot constitute afresh stock 
of descent, and she cannot hold the es- 
tate according to the provisions of the 
Act of 1917. The arguments are based 
upon the proviso to sub-s. 2 of s. 22 of the 
Act-of 1917. We have found it difficult 
to follow the arguments of the appellant’s 
learned Advocate on this point. It is 
quite clear that a widow can succeed as 
the holder of a settled estate. The widow 
is entitled to succeed under s. 22 of the 
Act of 1869 and it is clear from the 
language of s. 22, sub-s. (1) of the Act of 
1917 that the legislature expressly con- 
templated a widow succeeding to a settled 
estate. - Therefore, if she is entitled to suc- 
ceed to the settled estate, sha must be 
capable of holding the estate according 
to the provisions of tha A-t. It is true 
that she will not constitute a fresh stock 
of descent, but this seems to be beside the 
point. Jtis argued that as under s. 22 


of the Act of 1869 the widow gets only 
a life interest therefore the provisions o 
ss. 16 and 17 of the Act of 1917 will not 
apply to her. Those sections give tothe 
person for the time being entitled to and 
in possession of a settled estate certain 
limited powers of transfer for public pur- 
poses and for granting agricultural leases, 
The argument is that as the widow has 
only a life interest under the Act of 1869 
she cannot make any transfer or lease 
which would enure beyond her life-time, 
We are unable to accept this argument. 
It appears to us that ss. 16 and 17 apply 
in terms to any person who is for the 
time being entitled to and in possession 
of a settled estate and we have already 
shown that such a person may be a widow 
who succeeds to the estate on an intestacy, 
The Act of 1917 isa special Act relating 
to a special class of estates in Oudh and 
if there is any conflict between the powers 
given tothe holder of a settled estate 
under the Act of 1917 and the power 
conferred upon a widow who succeeds 
under s. 22 of the Act of 1869 then the pro- 
visions of the special Act must override 
the provisions of the Act of 1869. 

Tt is also argued that the bequest to 
the widow is bad under the last clause 
of the proviso tos. 22, sub-s. (2) on the 
ground that she is a “stranger” as com- 
pared with the plaintiff who has a prior 
right to succeed under s. 22 ofthe Act of 
1869. We think there is no force in this 


. argument. It appears to us that the proviso 


makes adistinction between a “stranger” 
on the one hand and “persons belonging 
to any of the classes specitied in s. 22 of 
the Act of 1869” on the other hand. The 
widow certainly belongs io oneof the 
classes specified in s. 22 of the Act of 1869 
and, therefore, wethink that she cannot be 
regarded as a stranger. The only authority 
on this point is thecase of Rani Krishna 
Kumari Devi v.: Bhaiya Rajendra Sinha 
(10) which is known as the Bhinga estate 
case. In that casethe talugdar bequeathed 
the whole of his property to his widow for her 
life and subject thereto to his daughter-in- 
law for her life, in both cases without power 
in any way to disposeof or encumber 
any part of it, the property to descend 
subsequently tothe then living heir under 
the Act of 1869; part of the property was 
held under the Oudh Settled Eslates Act, 
1936 and the question arosa how far the 


10) 116 Ind. Ors. 397; 56 I A 156 A TR 1929 
P O Lt, (192)) AUT 636; 3) L W3; 4 Lusk, 
122; 57M L J 496 (PO). 
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bequest ofthe settled property to the tes- 
tator’s daughter-in-law was valid. Their 
Lordships held that the bequest to the 


daughter-in-law was invalid because the 


bequest gave the legatee a bare-life interest 
which was inconsistent with the powers 
conferred upon the holder of a settled 
estate by statute. The reason for the de- 
cision briefly was that person cannot hold 
a settled estate according to the Act 
unless she has the power of granting 
leases which may enure beyond her life- 
time, But the legatee was given a bare 
life interest and, therefore, could not grant 
any lease for a term extending beyond 
her own lifetime. Therefore, sbe could 
not hold the estate according to the pro- 
visions of the Act of 1917 andthe bequest 
to her was invalid. In that case the ques- 
tion of the validity of the bequest to the 
widow did not arise for determination, 
but we find nothing in their Lordships’ 
judgment to suggest that the bequest to 
the widow was invalid. There are indeed 
certain indications that they regarded the 
bequest tothe widow as valid. At page 
162* they speak of the great difference 
between the testator’s power of devise of a 
settled estate in favour of a widow on the 
one handand a daughter-in-law on the 
other. This suggests that although the 
testator could not make a valid devise to 
his daughter-in-law he might make a valid 
devise in favour of his widow. At page 166* 
their Lordships observed that the widow 
did not become a fresh stock of descent, but 
thereis nosuggestion that the devise in her 
favour was invalid for any reason. 

Their Lordships did not in terms lay 
down what was meant by the word ‘stran- 
ger” inthe proviso in question but we 
think that their view on this point’ can be 


gathered sufficiently clearly from their 
judgment. Atpage 166* their Lordships 
remarked: 


“The owner ofa settled. estate thereby con- 
stituted a fresh stock of descent is not to be 
permitted by his will .to invade that part of 
the scheme of the Act which has been enacted in 
the general interest. Olearly enough he is by 
this section given power by his will to select 
as his successor tothe settled estate any person, 
tracing through himself, who belongs to any of 
the classes specified in s, 22ofthe Act of 1869. He 
may make the last of these first if he be so 
minded.” | 


_ At page 168* their Lordships when speak- 
ing of the daughter-in-law remarked :— 
“With reference to it (i. e,to the} appellant's 
position) the appellantno longer contends that she 
is not a “stranger” within the meaning of that 
word as there used, She isnot in relation to the 
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testator, within any of the classes specified in 
s. 22 of theAct 1869; she isnot, under any other 
right, entitled to inherit, abintestato, any pro- 
perty of the testator; sheis, therefore, a “stranger”, 
This makes it sufficiently clear that in their 
Lordships’ opinion a person who is within any of 
the classes specified in s, 22 of the Act of 1839 is 
not a ‘stranger’, ` 


There is one passage at page 167* which 
lends some colour to the appellant’s conten- 
tion that the bequest of a settled estate 
can only be madeto a person who can 
constitute a fresh stock of descent. Their 
Lordships apparently assumed that the 
daughter-in-law would constitute a fresh 
stock of descent, and as the will by its 
terms prevented her from becoming a fresh 
stock of descent, therefore, they held that it 
was not a devise of an estate to be held 
by the legatee according to the provisions 
of the Act. Wedo notthink that this can 
be taken to lay down a general proposition 
that no bequest of a settled estate can be 
made in favour of any person, like a widow, 
whois incapable of constituting a fresh 
stock of descent. . 

The appellant also contends that the 
bequest is invalid in toto because it pur- 
poris to create certain charges upon the 
settled property. These chargee are un- 
doubtedly void. No person in possession of 
a settled estate can create any charges 
upon it which will hold good beyond his 
own life-time. But in our opinion the 
mere fact lihat the testator inserted these 
provisions in his will, which are invalid so 
far asthe settled estate is concerned, will 
not makethe whole will invalidin respect 
of that estate. The power to make a will or 
gift conferred upon the widow is undoubted- 
ly void so far as the settled estate is con- 
cerned bécause she cannot constitute a fresh 
stock of descent and, therefore, cannot make 
a will under s. 22, sub-s. (2) and she 
cannot makea gift,as such a` power is 
barred by s.15 and could not be covered 
by the limited power of transfer conferred : 
by 5.16 of the Act of 1917. , 


In our opinion the trial Court has taken} 
a correct view in holding that although the 
will purports to confer an absolute estate! 
even in thesettled property it should be 
conferring a “statutory estate” only, that is, 
such an estate as the holder of a settled 
estate can possess under the statute of 
1917. The charges upon the property are 
void and the power of bequest and gift is 
also void. 

The result is that we are in full agree- 
ment with the findings of the trial Oourt 
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and we accordingly dismiss the appeal 
with costs. 
N. Appeal dismissed. 


econ maare 


, LAHORE HIGH COURT 
Criminal Appeal No. 199 of 1934 
April 11, 1934 
Din MUHAMMAD, J. 

ALLAH DITTA—Convict—AppgLLant 
versus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), s. 409—Public 
servant acting in the course of employment ~Whether 
can setup breach of regulation by superior officer—~ 
Criminal trial—Sentence—Fine—Recovery of articles 
embezzl:d ~-Remission of fine. 

A servant acting within the scope of his employ- 
ment cannot, ia order to defraud his master, set up 
breach of his master's regulations in his own favour, 
A public servantis expected to discharge his duties 
honestly whether bis movements be properly super- 
vised or nof, andit would be setting a very bad 
principle if such reprehensible conduct onthe part 
of the accused is condoned merely on account ofthe 
negligence of those who were in duty bound to con- 
trol his actions. Hori Lal v. Emperor (1), referred 
to, 

Fine imposed ona convict should not be beyond 
his capacity to pay. 

Where the main items found to have been embez- 
zledthave been recovered, it will be proper to remit 
the fines imposed on the accused under those heads of 
charges where no loss has accrued to the com- 
plainant. 

Cr. A. from an order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 30 of the Criminal Procedure 
Code, Lahore, dated November 30, 1933. 

Mr. Zaffar Ulich Khan, for the Appel- 
lant. 

Mr. Jhanda Singh, for the Respondent. 

Judgment.—This judgment will dispose 
of three criminal appeals, viz., Nos. 190, 191 
and 192 of 1934. 

The facts of this case have been very 
clearly seb out in the judgment under 
appeal and may only be shortly stated 
here. Allah Ditta, accused, who was 
‘holding the rank of a Head Constable of 
Police was employed as muharrir malkha- 
na attached to the District Courts at 
Lahore. Tn this capacity he was entrusted 
with the properties connected with cases 
pending in criminal Courts and also some 
other properties that were sent to the 
‘malihana off and on for safe custody. 
His work was supervised bya Sub-Ins- 
pector of Police and the administrative 
charge of the malkhana was held by the 
Prosecuting Inspector. Every item of 
property received in the malkhana 
bound to þe entered in the registers kept 
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for this purpose and was to be disposed 
of finallyin accordance with the directions 
received from the Courts concerned. 


The appellant took charge of his office 
from Chamba Ram, Head Constable, on 
November 14, 1931. He checked all the 
articles lying there with their relevant 
entries in the register and was informed 
that ifhe found any article missing he 
should at once report the matter to his 
superior officials. It took him about a 
month and ahalf tocomplete the charge 
and inthe beginning of the year 1932 in 
accordance with the system in vogue, he 
brought forward all the entries from the 
old register to the new register started 
for that year. 


In February 1932 the Prosecuting 
Deputy Superintendent of Police was in- 
formed thatthe accused had committed a 
breach of the rules regulating the mal- 
khana in allowing some prostitutes to 
enter the malkhana and stay there with 
him for some time. On this the appel- 
lant wag warned. Again, in May 1932, an- 
other irregularity of the appellant was 
brought tothe notice ofthe same officer. 
On June 10, 1932, the Prosecuting Inspec- 
tor was informed that one Inayat Ullah 
had reported tothe City Police Station 
that the appellant had threatened him 
witha revolver. This aroused the suspi- 
cion of the authorities and the arms lying 
inthe malkhana were checked. On June 
11, 4932, information was received that 
the appellant was about to take out a 
revolver with him from the malkhana. 
Necessary steps were taken in time to 
stop this irregularity andthe Prosecuting 
Deputy Superintendent of Police issued 
orders that he would check the malkhana 
personally on the following day. Scenting 
danger, the appellant absented himself 
and as June 12, happened to be a 
holiday, a search was made for him on 
the 13th but he couldnot be found. On 
June 14, 1932, the outer door of the mal- 
khana was broken open in the presence of 
a Magistrate, First Class, and the check- 
ing of the articles was taken in hand 
under the orders of the District Magistrate. 
It then transpired that several properties 
were missing and the total value of the loss 
amounted to Rs. 2, 135-9-3. A case under 
s. 409, Indian Penal Code, was registered 
against him on June 15, 1932, and the 
appellant was arrested on June 16, 1932, 
at his village Shadiwal in ths District of 
Gujrat. He was charged with committing 
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breach of trust in respect of the follow- 
ing items:— 

(1) Rs. 750 which the accused had with- 
drawn from the double lock of 
Treasury for disposal. 
` This sum was, however, recovered from 
the Post Office Savings Bank where it 
was lying in the account of one Musammat 
Natho, sister of Musammat Piran Ditti, 
mistress of the accused ; 

(2) A golden necklace, a pair of golden 
karas and a pair of golden gokhrus, valued 
at Rs. £00 received by the accused on 
May 26, 1932, from the Police Station, 
New Anarkali. Of these a pair of golden 
karas and a pair of golden gokhrus were 
recovered intact from Mohammad Sharif 
goldsmith (P. W. No. 21) to whom they 
had been sold for a sum of Rs. 442 by 
Allah Ditta., Six golden bangles and four 
golden rings were produced by Inayat 
Ullah, husband of Musammat Piran Ditti, 
alleging that he had not got these orna- 
ments made for her andthat he did 
not know wherefrom she had received 
them ; 

3. Two Government [currency notes of 
the value of Re. 100 each which had been 

. ordered to be retained in the malkhana 
“pending the decision of a criminal 
case; 

- 4. A sum of Rs. 24-7-0 which the accused 
had received on or about March 30, 
1932; 

5. An undisbursed sum of Rs, 26-3-6 
received by the accused in the course of 
his employment; 

6. A parcel containing 53 tolas of charas 
and 53 iolas of opium, valued at Rs. 106 
which the accused had received in his 
charge; 

7. Three handkerchiefs, a leather purse, 
Government currency notes of the value 
of Rs. 335, Rs. 9-5-9 in cash, ete., belong- 
ing to an accused person by thename of 
Sukh Dev Raj; 

8. A Raleigh make bicycle, and 
_ 9. A sum of Rs. 9-3-9 received as an 
unclaimed property on February 15, 
1932. 

Three separate cases were started against 
the accused and each one of these cases 
comprised a charge under three separate 
heads. Items Nos. 1 to 3 form the 
subject-matter of criminal appeal No. 190; 
items Nos. 4 to 6 thatof criminal appeal 
No. 191; and items Nos. 7 to 9 that of 
criminal appeal No. 192. The learned 
Magistrate has found him guilty of all 

.the charges and under each of the nine heads 
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mentioned above, he has sentenced him 
to undergo rigorous imprisonment for five 
years each, the sentences in all cases 
but one to run concurrently, and has 
further in all these cases imposed a fine 
of Rs. 2,200 or in default, a further rigorous 
imprisonment of 24 yearsin the aggregate. 
The appellant has filed three different 
appeals against his convictions and 
sentences through Mr. Zaffar Ullah Khan, 
and Sardar Jhanda Singh has appeared 
for the Crown. 

In all the three cases, overwhelming 
evidence has been produced against the 
accused which fully establishes his guilt 
and the learned Counsel appearing on 
his behalf has not thought fit to discuss 
the merits of the case. The accused 
himself also had refrained from offering 
any explanation whatsoever of the cir- 
cumstances appearing in evidence against 
him and although to every question put 
to him under s. 342 of the Code of 
Criminal Procedure, he had replied that 
he would file a written statement, nosuch 
statement is, however, traceable on the 
record. The only point that has been 
argued before me is that the sentences 
imposed on the accused are very excessive 
and my attention has been drawn to a 
very recent caso in which a Head Clerk 
in a European Company at Bombay who 
pleaded guilty to the three charges of 
criminal breach of trust has been sen- 
tenced to an aggregate term of nine 
months’ rigorous imprisonment only, 
although the sums that hehad embezzled 
amounted to more than Rs. 6,000, It has 
further been urged before me that in 
the matter of the imposition of fines the 
learned Magistrate has clearly disregarded 
the instructions issued by this Court. 
Theee instructions are contained in the 
Rules and Orders of the High Court of 
Judicature at Lahore, Vol. III, Chapter 
j9-B, and run as follows :— 

“Care ehould always be taken to see that the 
fine is not excessive with reference to the means 
of the offender, Indiscriminate imposition of fines 
without due regard to the capacity of the convict 
to pay it only results in waste of time of the 
Courts and the Police in attempting to realise it, 


and harassment to the convict and his depend- 
ents.” á 


It is further contended that the com- 
mission of the offence by ihe appellant 
was facilitated on account of the laxity 
of supervisicn and control on the part 
of the officers concerned and especially by 
the breach of rules on the part of the 
Sub-Inspector who had allowed both the 
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keys to remain with the accused and 


- thus made it possible for him to embezzle 


these amounts without detection for some 
time at least. It is no doubt true that 
this was so but a servant acting within 
the scope of his employment cannot in 
order to defraud his master set up breach 
of his master's regulations in his own 
favour, as was remarked by Walsh, J. 
in Hori Lal v, Emperor (1). A 
public servant is expected to discharge 
his duties honestly whether his movements 
be properly supervised or not, and it 
would be setting a very bad principle if 
such reprehensible conduct on the part 
of the accused is condoned merely on 
account of the negligence of those who 
were in duty bound to control his actions. 
Moreover, the accused belonged to a force 
which is expected to maintain law and 
order and on this ground I am not atall 
disposed to take a lenient view of his 
conduct. But in spite of all this I am 
firmly of the belief that the sensences 
imposed are excessive and the amount of 
fines is clearly beyond the capacity of 
the accused to pay. So far as the sub- 
stantive sentence of imprisoment is con- 
cerned, I think that the ends of justice 
will be amply met if the accused is 
made to undergo a total rigorous im- 
prisonment for five years only instead of 
ten years awarded by the learned Ma- 
gistrate. I, therefore, order that all his 
sentences of imprisonment under each 
one of the different heads of charges 
framed against him shall runconcurrently. 
In view of the fact that the main items 
found to have been embezzled by the 


- accused have been recovered, I consider 


that it would be but proper to remit the 
fines imposed on him under those 
heads of charges where no loss has ac- 
crued to the Government. Consequently, I 
remit the fine of Rs. 1,000 imposed on him 
in respect of counts Nos, 1 and 2 dealt 
with in criminal appeal No. 190 of 1934. 
Similarly T reduce the fine imposed upon 
him in respect of counts Nos. 1 and 2 in 
criminal appeal No. 191 of 1934 to Rs. 25 
each and in respect of count No. 3 I 
reduce his fine from Rs. 500 of Rs. 100. 
I also remit the fine imposed on him in 
respect of all the countsin appeal No. 192 of 
1934. With this modification I reject his 
appeal. < 
N. . Sentence modified. 

` (1) 76 Ind. Cas. 971; A I R 1923 All, 480; 45 A 
281;21A L J 149; 25 Or. LJ 239. i 
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LAHORE HIGH COURT 
Criminal Appeal No. 400 of 1933 
April 13, 1934 
COoLDSTREAM AND BHIDE, JJ. 
EMPEROR— APPELLANT 
versus 
MUHAMMAD KHAN AND ANOTHER-— 


AccusED—RESPONDENTS 

Criminal trial—Evidenct—Discrepancies—Too much 
stress should not be laid without appraising their 
value and effect—Criminal Procedure Code’ (Act V 
of 1898), s. 417—Acquittal—Appeal—Interference— 
Practice. 

It is not proper to lay too much stress 
crepancies in evidence without any attempt to ap- 
praise their real value and effect. it is common 
experience that discrepancies do occur even in the 
statements of perfectly honest witnesses, which are 
really due to differences in individual faculties 
with regard to observation, recollection and recital 
of details and Gnless there is any good ground to 
think that they are due to a deliberate attempt to 
suppress or depart from the truth, it is unfair to 
discard the direct testimony of witnesses merely on 
account ofsuch discrepancies, when there is general 
agreement as to the material circumstances. ip, 893, 
col, 1. | 

Nikah there is no difference in Jaw between 
an appeal from an acquittal and an appeal from a 
conviction, it isnot the practice to interfere with 
an order of acquittal unless the indications of error 
jn the judgment areclear and the evidence too 
strong to be rejected. Emperor v. Chattar Singh (1), 
referred to. |p. 893, col. 2,] 

Cr. A. from an order of the Additional 

dated Decem- 


on dis- 


Sessions Judge, Lyallpur, 
ber 3, 1932. 

Mr. Muhammad Monir, 
lants. 

Messrs. Jawahir Singh Dhillon and 
Bashir Ahmad, for the Respondents. 

Bhide, J.— This is an appeal by the 
Local Government from a decision of the 
Additional Sessions Judge,  Lyallpur, 
acquitting two persons named Muhammad 
Khan and Murad, who were tried on a 
charge under s. 302 (read with g. 149, 
Indian Penal Code) for the murder of one 
Ali Muhammad. Oneof the two persons 
was found to be guilty by all the assessors, 
while the other was found to be not guilty. 
The learned Additional Sessions Judge 
acquitted both the accused persons. 


The case for the prosecution as disclosed 
by the witnesses in Court was thaton 
June 1, 1932; a camel belonging to one 
Fateh Khan (alias Fattu) of Ahmedabad 
was stolen, when it was taken out 
for grazing. A track party was formed 
and the camel was found the next day 
early in the morning near the field of 
Muhammad (P. W. No. 5.) Muhammad 
informed Muhammad Khan accused and 
Fateh Khan who had comein search of 
he camel that: the camel had been 


for the Appel- 
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brought by Bakhsha, They inquired if 
Fateh Muhammad Tunia was also with 
Bakhsha, but he replied in the negative. 
These men, however, were not satisfied. 
Accompanied by some 30 persons, they 
went to the Tuniawala well where Fateh 
Muhammad lived. This was about noon 
on June 2. Muhammad Khan and Murad 
accused, Kamira, Razu and Fattu who 
were ahead of the party went into the 
courtyard of Fateh Muhammad’s house. 
Fateh Muhammad was inthe house with 
his brothers. Muhammad Khan accused 
abused Fateh Muhammad charging him 
with theft of the camel and asked him to 
accompany them to the Police. Nur 
Muhammad and Gul Muhammad, brothers 
of Fateh Muhammad came outand begged 
Muhammad Khan accused not to resort to any 
violence but he did not listen and continued 
abusing Fateh Muhammad, Ali Muhammad, 
another brother of Fateh Muhammad, 
was thereupon excited and came out with a 
soti in his hand. Ashe was coming out, 
Muhammad Khan accused hithim with 
a soti on the head and Razu followed with 
another blow on the head. Ali Muhammad 
fell down unconscious. Nur Muhammad 
and Gul Muhammad were, also given 
some blows. Nur, Hayat, Sohna, etc., who 
were sitting under some ber trees nob 
far of, went towards the spot on hearing 
the noise. On seeing them approaching 
the culprits decamped. Ali Muhammad 
died within a couple of hours. The matter 
was reported to the Police the same even- 
ing and asa result of the investigation 
Muhammad Khan and Murad were placed 
ontrial. Fattu, Razu and Kamira who 
were with Muhammad Khan and Murad 
when the offence was committed were 
absconding. 

The charge against the accused was that 
they were members of an unlawful as- 
sembly consisting of themsleves, Fattu, 
Razu and Kamira and that, in prosecution 
of their common object, Muhammad Khan 
and Razu inflicted the injuries on the head 
of Ali Muhammad which resulted in his 
death. As regards the unlawful assembly, 
it may be said at once, there is noevidence 
worth the name to support the charge. One 
witness named Hayat has deposed that 
these men went to his well and there con- 
spired to bring a false charge of theft 
against Fateh Muhammad. Bat this 
evidence seems to: be on the face 
of it unreliable and was rightly rejected 
by the learned Additional Sessions Judge. 
The evidence of the eye-witnesses shows 
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that all that these men did wastocharge 
Fateh Muhammad with theft and ask him 
to accompany them to the Police Station. 
There is nothing to show that they had 
any intention of assaulting Ali Muhammad 
and but for the fact that he came out with 
a soti in his hand, he would probably not 
have been attacked at all. It is significant 
that even Fateh Muhammad who was 
charged with theft was not attacked. It 
appears, therefore, that Ali Muhammad 
and his brothers Gul Muhammad and Nur 
Muhammad were attacked on account of 
their own interferenca and not as a result 
of any conspiracy or in the prosecution 
of any common object. Consequently, each 
of the accused, could only be held res- 
ponsible for his own acts. Murad accused 
did not inflict any injury of the deceased 
Ali Muhammad and he could not therefore 
be held responsible for his death. The 
learned Counsel for the Crown conceded 
the correctness of this position and did 
not press the appeal so far as Murad was 
concerned. 

As regards Muhammad Khan, however, 
the learned Counsel for the appellant con- 
tended that the prosecution case was 
supported by the testimony of seven eye- 
witnesses and the learned Additional 
Sessions Judge rejected this evidence on 
illegal, irrelevant and inadequate grounds. 
The learned Additional Sessions Judge has 
found that there were some glaring dis- 
crepancies between the first information 
report and the statements of the prosecu- 
tion witnesses in Court, that the eye- 
witnesses were interested and some of 
them at any rate could not have seen the 
alleged occurrence, that the story as re- 
gards the motive for the crime was very 
doubtful and that the probability was 
that the injuries on Ali Muhammad were 
inflicted in the course of a fight, the 
exact circumstances of which it was im- 
possible to ascertain from the evidence. 
In the end of his -judgment he also re- 
ferred to the fact that Muhammad Khan 
had no injuries on his person and that he 
was not arrested till about a week after 
the report was made to the Police, which 
in his opinion cast a doubt on the case. 

The learned Counsel for the appellant 
contended that ths learned Additional 
Sessions Judge has errad in law in re- 
ferring to the alleged discrepancies bet- 
ween the first information report and the 
statements of the witnes3ea in Gourt firstly 
because attention of Fateh Muhammad 
who made the report was not drawn to 
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the relevant portions of the report as 
required by s. 145 of the Indian Evi- 
dence Act, and secondly because the report 
could not be utilised for the purpose of 
discrediting the other witnesses at all. He 
urged further that the discrepancies were 
immaterial and furnished no good ground 
for discarding the unanimous testimony of 
the eye-witnesses. é | 

As regards the first point, it is true that 
Fateh Muhammad was not confronted 
with and asked to explain the so-called 
‘glaring discrepancies’ between the first 
information report and his statement in 
Court. But the report was putin evidence 
by the prosecution itself, presumably for 
the purpose of corroboration of Fateh 
Muhammad's statement (either under s. 8 
or s. 157 of Indian Evidence Act) and 
when it was before the Court, I do not 
see why the Court should not see whether 
it did or did not corroborate the statement 
of Fateh Muhammad in Court. But I con- 
sider it unnecessary to enter into any 
further discussion of the legal aspect 
of the question for the purposes 
of this appeal, as I agree with the 
learned Counsel that the discrepancies 
between the first information report and 
Fateh Muhammad's statement in Court to 
which the learned Judge has referred are 
not really very material. The first dis- 
crepancy to which he refers is that 
according to the first information report 
it was Ali Muhammad who first came out 
of the house, there being no mention in 
the report of the fact deposed to by Fateh 
Muhammad in Court that Gul Muhammad 
and Nur Muhammad. first came out and 
entreated the accused tocalm themselves. 
But this fact may not have been men- 
tioned in the report simply because it may 
not have been considered important. I 
do not see that it serves to improve the 
prosecution story materially. The learned 
Judge goes on to say that Gul Muhammad, 
Nur Muhammad and Fateh Mubammad, 
were not specifically mentioned as eye- 
witnesses in the first information report. 
But this seems to me to be hardly a 
correct reading of the report. The narra- 
tive as given in the first information 
report appears to me to make it clear 
enough that these men were on the spot 
and must have seen what occurred. There 
was, therefore, no necessity to mention 
specifically that they were eye-witnesses. 
The second discrepancy to which the 
learned Judge refersis that in Court it 
has been stated that the accused charged 
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Fateh Muhammad with the theft and 
called him out, while the first information 
report reads as though all the brothers 
were indiscriminately accused of the theft. 
This discrepancy exists, but here again I 
do not think it can be said to be of any 
importance sofar asthe main prosecution 
story is concerned. 

Coming now to the story about the theft 
of a camel, I doubt ifthe boy Muhammad 
Nawaz had actually seen Fateh Muham- 
mad and others taking away the camel 
as stated by him in Oourt. If the cul- 
prits had been so identified, the matter 
would probably have been reported at 
once, but it is significant that no report 
was made till the third day. A feeble 
explanation is given that Muhammad 
Nawaz was taken ill on his way to the 
Police Station but this ceems wholly un- 
convincing. In the first place it does not 
appear why the boy should have been sent 
to the Police Station unaccompanied by 
any relation. The boy has deposed in 
Court that when he returned home, his 
father was away and he therefore informed 
the village Chowkidar and Lambardar. 
But in the report made to the Police he 
distinctly stated that on going home he 
jnformed his father and uncle and that 
they had gone with a search party to find 
out the camel. But although the evidence 
of Muhammad Nawaz is unsatisfactory to 
this extent, the report made by him leaves 
no doubt that a camel had, in fact, been 
stolen; for it must be remembered that 
Muhammad Nawaz's father Fateh Khan 
(alias Fattu) is a partisan of the accused 
and is said to have actually been with 
them when they went to the house of 
Fateh Muhammad and charged him with 
the theft, The evidence of Muhammad 
(P. W. No. 5) and his uncle Khan 
Muhammad (P. W. No. 6) about the re- 
covery of the camel from the vicinity of 
the former's field also appears to be relia- 
ble. Muhammad has admitted that the 


camel had been brought by Bakhsha 


though he denied that Bakhsha told him 
that it belonged to Fateh Khan, as he 
had stated before the Police. Now 
Bakhsha is apparently a partisan of the 
deceased, (vide the first information report) 
and this admission coming from Muhammad 
who is connected by relationship with the 
deceased, though remotely, is significant. 
Muhammad and Khan Muhammad (who 
was not even cross-examined) have both 
deposed that the accused and Fateh Khan 
were both enquiring whether Fateh Muham- 
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mad Tunian was with Bakhsha when he 
brought the camel. The witnesses assured 
them that he was not, but they were ap- 
parently not satisfied and this seems to 
have been the reason why they accom- 
panied by the search party, went to Fateh 
ee house and taxed him with the 
theft. 

The learned Additional Sessions Judge 
has remarked that the boy Muhammad 
Nawaz was probably sent to the thana 
after the death of Ali Muhammad in order 
to support ‘some theory about the Joss of 
à camel’, But this ‘theory’ was not started 
by Muhammad Nawaz but by Fateh 
Muhammad when he made the first in- 
formation report. It is possible that the 
report by Muhammad Nawaz made on 
June 3, was intended to justify to some 
extent the conduct of Fateh Khan's party 
in going to the house of the deceased, but 
it seems to bea strong piece of evidence 
in support of the genuineness of the pro- 
secution story about the theft of Fateh 
Khan’s camel. The explanation as regards 
the delay in making the report is no 
doubt unsatisfactory, but the reason pro- 
bably was that the culprits were not known. 
Tt is not at all unusual to find in cases 
of cattle-theft, that a track party is 
organised and attempt is made at first 
to recover the stolen animal before report- 
ing the matter tothe Police. The second 
point to which the learned Judge has 
referred is that Muhammad Khan accused 
had no sufficient motive for joining the 
search party as he was not related to the 
boy Muhammad Nawaz. But this is 
obviously no adequate ground for dis- 
believing the story, for such friends and 
helpers as are available are generally 
called to assist in tracing a stolen animal. 
Besides, the accused Muhammad Khan is 
apparently a lambaadar, and hence his 
assistance may have been sought. 

- Coming now to the evidence of the 
eye-witnesses, I have already stated that 
there were seven eye-witnesses. Four of 
these were near relations of the deceased, 
viz., the three brothers Fateh Muhammad, 
Gul Muhammad and Nur Muhammad and 
Musammat Fatima, wife of the deceased. 
The mere fact that these witnesses are 
near relations is obviously no good reason 
for dishelieving their evidence in the 
circumstances of the case. For, if the 
deceased was assaulted and killed in front 
of his house as alleged, . they would na- 
turally be the persons, who may be ex- 
pected to be present and witness the 
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incident. The fact that Ali Muhammad 
was as3aulted in front of his house doe 
not seem to be open to doubt, as th® 
Sub-Inspector actually found bloodstains 
in front of the outer-door of thé house. 
The earth from this place was removed 
and sent to the Imperial Serologist, whose 
report shows that it was stained with 
human blood. These four witnesses have, 
moreover, not been shown to have any 
strong motive for implicating the accused 
Muhammad Khan and it is unlikely that 
they would falsely accuse him- of the 
crime instead of the real murderer. The 
only explanation which the accused Muham- 
mad Khan had to offer of the case 
against him was that he had enmity with 
Lal Khan, a retired Thanadar, against 
whom he had given evidence in a murder 
Case and whoss brother had already 
brought a false case of dacoity against 
him which had been dismissed. These 
allegations have not been supported by 
any evidence. No connection has been, 
moreover, shown between Lal Khan and 
the deceased or his brothers and I cannot 
believe that the deceased's relation would 
be willing to implicate Muhammad Khan 
instead of the real culprit just to oblige 
Lal Khan. The learned Judge has further 
criticised the evidence of these witnesses 
and pointed out certain discrepancies 
between their statements in Court, the 
first information report and their state- 
ments before the Police. I have already 
referred to the discrepancies in the first 
information report and shown that they 
are nob material. The only o'her discre- 
pancy worth noticing is the fact that some 
of the witnesses had stated before the 
Police that Fateh Muhammad had also 
picked up a soti and came out; but these 
witnessss had also said that he was 
stoppsd by his brothers and consequently 
the omission to mention this incident in 


Court cannot be said to be of any con- 
ssquence. The learned Judge has also 
referred to certain other details 


brought out in the cro3s-eximination of 
some of the witnesses, e. g., that Ali 
Muhammad was excited, that hə came 
out with soti and abused Muhammad 
Khan. But these details really go to 
mitigate and not to aggravate the offence, 
and I do nos sse how they can be 
said to cast any doubton the veracity of 
the witnesse3or support a finding that the 
witnesses were telling.a prepared story 
in Court. It is only natural that such 
details should bs brought out by crosg 
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examination in Court and not much im- 
portance can be attached to the mere 
absence of such details in the statements 
before the Police which are not taken down 
verbatim norsubjected to cross-examina- 
tion. There is unfortunately a frequent 
tendency to lay too much stress on dis- 
crepancies, without any attempt to appraise 
their real value and effect. It is common 
experience that discrepancies do occur 
even in the statements of perfectly honest 
witnesses which are really due to differences 
in individual faculties with regard to 
observation, 1ecollection’? and recital of 
details and unless there is any good 
ground to think that they are due to a 
deliberate attempt to suppress or départ 
from the truth it ie unfair to discardthe 
direct testimony of witnesses merely on 
account of such discrepancies, when there 
is a general agreement as tothe material 
circumstances. 

There are three other eye-witnesses, viz., 
Hayat, Nur and Sobna. The names of 
these witnesses were given in the first 
information report, which was made as 
promptly as could be reasonably expected. 
These witnesses have not been shown to 
haveany motive for giving false evidence 
against the accused. The learned Judge 
hasremarked that Hayat is father-in-law 
of Muhammad Hayat Lambardar, who ac- 
companied Fateh Muhammad, when he 
wentto report the matter tothe Police but 
this is hardly any reason for discrediting 
his testimony. Sohna is apparently related 
to the deceased but the learned Judge 
himself concedes that there was nothing 
improbable in his being present as he 
lives at the well. The only point of any 
importance which has been brought out in 
his cross-examination is that there are 
date-trees surrounding the courtyard of 
the deceased, which screened the view 
of these witnesses. This may bea reason 
for doubting whether these men actually 
saw the blows given to Ali Muhammad 
but it is no good ground for disbeliev- 
ing their evidence in support of the general 
prosecution story. 

The learned Judge has also criticised 
the omission to produce Barkhurdar, one 
of the witnesses mentioned in the first 
information report. Sohna bas stated 
that Barkhurdar wasill and that he did 
not actually goto the spot, though he was 
sitting with him under the Ber tree and 
this may bethe reason why he was not 
produced. In any case there is no reason 
fo think that he had been intentionally 
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kept back. His name was not likely to have 
been mentioned in the first information 
report unless he was expected to support 
the prosecution case and it is significant 
that the accused also did not call kim as & 
witness, 

The learned Additional Sessions Judge 
wasofopinion that the injuries to the 
deceased were caused in the course of a 
fight in some different circumstances, but 
this seems to be a pure conjecture. As 
the learned Judge himself pointed. out 
there were four able-bodied men on the side 
of the deceased. Ifthere had been a free 
fight, the accused or their companions 
might also have been expected to be in- 
jured, but none of their party was appar- 
ently injured. This suggests that the 
accused were in strong numbers and were 
well prepared. The delay of a few days 
in arresting the accused to which the 
learned Judge has referred does not appear 
to be of any significance. The Sub-In- 
spector was not questioned on tke point 
and he may havehad good reasons for not 
arresting the accused at once. But what- 
ever those reasons may have been, the case 
has to be decided on the evidence produced 
Iam unable tosee any cogent 
ground for disbelieving that evidence. All 
the assessors unanimously found the 
accused Muhammad Khan guilty and the 
reasons given by the learned Additional 
Sessions Judge for differing frem them 
and acquitting Muhammad Khan appear 
to me to be conjectural, far-fetched and 
of little or no weight. Iam alive to the 
fact that this isan appeal from an order 
of acquittal and that although there is no 
difference inlaw between anappeal from 
an acquittal and an appeal from a con- 
viction, itis not the practice to interfere 
with an order of acquittal unless the 
indications cf error inthe judgment are 
clear and the evidence too strong to be 
rejected, cf. Empercr v. Chatlar Singh (1). 
In my opinion the judgment inthe pre- 
sent case falls within the latter cate- 


ory. 
Accepting then the prosecution evidence 
of the eye-witnesses which seems to me to 
be substantially reliable, the only point 
which needs consideration is the nature 
of the offence committed by the accused 
Muhammad Khan. He was charged with 
‘murder’ under s. 302, Indian Penal Code, 
but on the evidence as it stands, I do not 
think be can be held guilty of that 
offence. Muhammad Khan and his com. 
(1) 7 PR 1904 Or; 97 PL R 1908, 
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panions had gone to the house of the 
deceased merely with the intention of 
taking Fateh Muhammad to the Police 
Station. There is nothing in the evidence 
to show that tbey had any motive for 
assaulting, much less for murdering, Ali 
Muhammad. Itis significant that Fateh 
Muhammad himself was not assaulted, 
although he was suspected of theft. The 
assault on Ali Muhammad seems to have 
been due to his own conduct in coming 
outinan excited condition with a sotiin 
his hand, He abused Muhammad Khan 
who possibly apprehended assault. At the 
same time the accused Muhammad Khan 
had no justification for giving a blow on 
the head of AliMuhammad as he appears 
tohave done. From the medical evidence 
the blow seems to have been a violent 
one. It must also ke remembered that 
Muhammad Khan had no business to go 
tothe house of Fateh Muhammad even 
if he was suspected of theft. The camel 
had been already recovered and the pro- 
per course would have been to report the 
matter tothe Police and inform them of 
the suspicion against Fateh Muhammad. 

Taking into consideration all the above 
facts I would find the accused Muhammad 
Khan to be guilty under s. 304-II, Indian 
Penal Code, inasmuch as he must be held 
at any rate to have had the 


knowledge that in hitting Ali Muhammad ` 


on the head ashe did,he was likely to 
cause his death. As regards the sentence, 
only one blow was given by the accused 
Muhammad Khan. He has already been 
in jail for about eighteen months. I 
think a sentence of rigorous imprisonment 
for two years will suffice to meet the ends 
of justice. I would, therefore, accept the 
appeal and finding Mubammad Khan 
guilty under s. “04-11, Indian Penal Code 
sentence him accordingly. 

For reasons given already the appeal 
against the acquittal of Murad must be 


rejected. 
Coldstream, J.—I agree. 
N Appeal partly accepted. 





LAHORE HIGH COURT 
Criminal Appeal No. 938 of 1933 
April 6, 1934 
Din MUHAMMAD, J. 
AMAR SINGH—CONVICT—AÅPPELLANT 
versus 
EMPEROR—RESPONDENT 
Penal Code (Act XLV of 1860), s. 316—-Rape— 
Conviction cannot be based on bare testimony of the 
woman alleged to be raped. 
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In a charge for rape, in the absence of any cor- 
roboration itis not proper to convict the accused on 
the bare testimony of the woman alleged to be the 
victim, 

Cr. A. from the order of the District 
Magistrate, Ferozepore, dated June 27, 1933. 
i Sardar Mahtab Singh, S. B., for the Appel- 

ant. 

Mr. Muhammad Din Jan, for the Res- 
pondent. 

Judgment.—In this case Amar Singh 
was convicted under ss. 458, 366 and 376, 
Indian Penal Code, by Mr. E. H. Lincoln, 
District Magistrate, Ferozepore, and sentenc- 
ed as follows:— 

(ti) Five years’ rigorous imprisonment 
including two months’ sclitary confinement 
under s. 158, Indian Penal Code; 

(ii) Four years’ rigorous imprisonment 
and Rs. 250 fine or in default one year’s 
further rigorous imprisonment under s, 366, 
Indian Penal Code; and 

(iii) Five years’ rigorous imprisonment 
and Rs. 250 fine or in default two years’ 
further rigorous imprisonment under s. 376, 
Indian Penal Code. 

All these sentences were to run conse- 
cutively. His associates Lal Singh and 
Imam Din were tried separately for the same 
offences by the same Magistrate and the 
following sentences were passed against 
them:— 7 


Lal Singh. 
(i) Four years’ rigorous imprisonment 
and two months’ solitary confinement 


under s. 366, Indian Penal Code; and 

(ii) Five years’ rigorcus imprisonment 
and Rs. 250 fine or in default, lwo years’ 
further rigorous imprisonment under s, 376, 
Indian Penal Code. 

Imam Din. 

(1) Jive years’ rigorous imprisonment 
and two months’ solitary confinement under 
s. 458, Indian Penal Code; and 

(it) Four’ years’ rigorous imprisonment 
and Rs, 50 fine or in default, one year’s further 
rigorous imprisonment under s. 366, Indian 
Penal Code. 

These sentences were also to run consec u- 
tively. Amar Singh has appealed through 
Sardar Bahadur Mahtab Singh Lal Singh 
through Mr. Mukand Lal Puri, and Imam 
Din through Jail. 


The facts of this case have been clearly 
stated in the judgment of the learned 
District Magistrate and need not be recapi-~ 
tulated here in detail. A married girl, 
named Musammat Dhan Kaur, aged about 
22 years, was living in the house of her 
mother at village, Samalsar. On the night 
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of May 2, 1933, shé was sleeping in the court- 
yard of her house with her mother Musam- 
mat Bhagwan Devi, her sister Musammat 
Mathro, her younger brother Harbans and 
her cousin Tilak Ram. Atabout midnight 
she heard somebody knocking at the door 
and calling out that a Sub-Inspector of 
Police had come to search for badmashes and 
the door should be opened. Although they 
recognised the voice of their, co-villager 
Sardara, they refused to open the door. On 
this the door was unhinged and the leaves 
fell inwards on the ground. Four men 
entered the courtyard including Sardara. 
Two of them were armed with dangs while 
the third hada gun. Amar Singh, who has 
now been identified as the man holding the 
gun in his hands, fired a shot on entering 
the courtyard and approached the place 
where Musammat Dhan Kaur was sleeping. 
To be sure, he lighted up the torch 
that he was carrying and finding her identi- 
ty established he threw a cloth round her 
neck and began to drag her out. His two 
companions beat Musammat Bhagwan Devi 
and Tilak Ram when they made an attempt 
to rescue her and prodded Musammat Dhan 
Kaur also with their lathis. They succeeded 
in taking her outside the house and after 
going about 500 yards from the village, they 
placed her upon a horse which was already 
waiting there. Itis alleged that the man 
who was holding the horse was Lal Singh ap- 
pellant and that one of the men who entered 
the house in the company of Amar Singh 
was Imam Din appellant. Amar Singh 
also mounted the horse and rode away 
with Musammat Dhan Kaur. His as- 
sociates also accompanied him on foot. 
Musammat Dhan Kaur was taken to a 
village named Bhambiyabhai by. Amar 
Singh and Lal Singh and the horse was 
made overto the two remaining accused to 
take it back to the village. She was then 
taken to a house which was unoccupied. 
She remained there along with Amar Singh 
till breakfast time when it is said that they 
were warned toshiftto another house as the 
Police was on the look-out. She says that 
she was raped thereby Amar Singh twice 
and by his companion Lal Singh once. At6 
P. M. she again heard some voices outside 
the house calling out who the inmates were 
and on her replying that it was she, the 
outer door of the house which was locked from 
outside was broken open and Amar Singh 
was caught red-handed along with his gun 
by the Sub-Inspector of Police and the other 
members of his party, She was taken to a 
Pharamsala close by where her statement 
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was recorded immediately. She was sent to 
Mogha for medical examination afterwards 
where Rai Bahadur Dr. Mathra Das, Assis- 
lant Surgeon, examined her and found 
fourteen contusions and abrasions on her 
person, but no mark of injury on or about 
her private parts was detected. 

The prosecution case is supported by the 
evidence of Musammat Mathro (P. W. No. 4) 
Musammat Bhagwan Devi (P. W. No. 9), 
Tilak Ram (P. W. No. 6) and Sardara 
(P. W. No, 7) so far as the actual abduction 
and forcible entry into the house is concern- 
ed; corroborative evidence of the other facts 
deposed to by Musammat Dhan Kuur less 
yape has been supplied by Jiwan Singh 
(P. W. No. 11), Kebr Singh (P. W. No. 12) 
and Anokh Singh (P. W. No. 13). Tracks of 
three persons were also noticed and covered 
atthe place where Musammat Dhan Kaur 
is alleged to have been thrown into the 
saddle. Lalu(P. W. No. 15) has identified 
one of these tracks as that of Amar Singh, 
appellant. Signs of dragging were also 
visible all along the route. 

Sardar Bahadur Mahtab Singh, who has 
argued the case on behalfof Amar Singh, 
has pleaded that the sentences are excessive 
on the ground that as Musammat Dhan 
Kaur was a married woman of 22 years of 
age and had been deserted by her husband 
for the last six years, the offence committed 
by the appellant was not co serious as to 
deserve such a severe punishment. He has 
asked me to inferfrom these circumstances 
that it was a case of elopement rather than 
that of abduction. I am not, however, 
inclined to agree with him in this view of 
the case and to disbelieve the direct evi- 
dence on the point which completely establi- 
shes the case for the prosecution so far at 
least as the charges of abduction and house- 
breaking are concerned. There is no good 
reason todiscredit the testimony of the 
inmates of the house, noris there any ground 
to doubt the veracity of those disinterested 
witnesses who have proved the various links 
in the chain of the evidence led against the 
appellants. The offence was committed in 
avery high handed manner and violence 
was used not only against Musammat Dhan 
Kaur but her rescuers as well. The offences 
under ss. 458 and 366, Indian Pena] Code, 
therefore, have been fully brought home to 
Amar Singh, I do not, however, consider 
that the charge unders, 376, Indian Penal 
Code is proved beyond any doubt, There 
are no marks of resistence on the person of 
Amar Singh nor have any marks of injury 
been found onthe private parts of Musam: 


806 


mat Dhan Kaur. In -the absence of any 
corroboration, therefore, it would not be 
Proper to convict him on the bare testimony 
of Musammat Dhan Kaur. I acquit him of 
this charge but uphold his conviction and 
sentence under ss. 458 and 366, Indian Penal 
Code and reject his appeal to that extent. 

I have carefully considered the case of 
Imam Din appellant also and have gone 
through the evidence myself to find out whe- 
ther his case would in any way be distingu- 
ishablefromthat of Amar Singh. I, how- 
ever, find that he was correctly identified by 
Musammat Dhan Kaur, Tilak Ram and 
Sardara (P, Ws) and as I have already 
believed their evidence inthe case of Amar 
Singh, I find no reason to disbelievethem 
in the case of Iman Din. He was a stranger 
to the village and no material has been 
brought on the record to show that any of 
the prosecution witnesses was inimically 
disposed towards him. He has been con: 
victed under ss. 458 and 366, Indian Penal 
Code, and has been sentenced to undergo 
nine years rigorous imprisonment, I consider 
that this will be excessive in his case and 
lorder, therefore, that both his sentences 
will run concurrently. I reject his appeal 
otherwise. 

The case of Lal Singh, however, 
stands ona different footing. He belongs 
to the same village to which the girl 
belongs. He is not said tohave committed 
any house-trespass, nor is he alleged to 
have participated in the removal of the 
girl from her house. He has been identifi- 
ed by Musammat Dhan Kaur as the person 
who was holding the horse outside the 
village and alsoas one of the two persons 
who raped her at village Bhambiyabhai. 
Beyond tke statement of the girl herself 
there is no other evidence on the record 
to connect him with the offence.jI entertain 
a genuine doubt in my mind as to his 
complicity, inasmuch as I consider jt 
hard to believe thatthe girl who is 22 
years of age, willnot know a co-villager 
of hers, although as stated by Anokh Singh 
(P. W. No. 20) both live in the same patti 
and Lal Singh’s house is situated at a dis- 
tance of about 150 karums only from Mu- 


sammat Dhan Kaur'’s house. At the time of . 


the identification parade under the 
supervision of Seth Phul Chand, Honorary 
Magistrate (P. W. No. 21), she did not 
‘allege that she had bren raped by Lal 
Singh. It is also apparent from the state- 
ment of this witness that Lal Singh had 
exclaimed at that very time that Musam- 
mat Dhan Kaur had identified him as he 
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was already known to her.” Itis significant 
that Lalu tracker has not been able to 
identify his foot-prints even. It appears 
from the judgment of the learned District 
Magistrate that the Police also wanted 
the case against Lim to. 
which he did not agree ab. thal stage. 
In view of all ‘these circumstances 
mentioned above, I give him the benefit 
of doubt, accept his appeal and order his 
release forthwith. 
N. Order accordingly. 


PRIVY COUNCIL. 
Appeal From West Africa 
October 26, 19314 

Lorp Atkin, LORD ALNESS AND SiR 

SIDNEY ROWLAIT |, 
OHENE MOORE —APPELLANT 
versus 

AKESSEH TAYEE— RESPONDENT. 

Appeal—Competency—Statutory conditions must be 
fulfilled before Courts can entertain appeals—Practice 
—Jurisdiction—Statute-law is binding on all Courts. 

Appeals exist merely by Statute and unless the 
statutory conditions are fulfilled, no jurisdiction is 
given to any Court of. Justice to entertain 
them. 

Although their Lordships of the Judicial Com- 
mittee, as every other Court, attempt to do substan- 
tial justice and to avoid technicalities, their 
Lordships, like any other Court, are bound by the 
Statute law, and if the Statute law says there shall 
be no jurisdiction in a certain event, and that event 
has cecurred, then it is impossible for their Lord- 
ships or for any other Court to have jurisdiction, 

Messrs. Montgomery and T, B. W. Ram- 
say, for the Appellant. 

Lord Atkin.—This is an. appeal from 
the judgment of the West African Court 
of Appeal, Gold Coast Session, reversing 
a judgment of the Provincial Commissioner 
oÍ the Western Province who had reversed a 
judgment of the Native Tribunal’ of the 
Omanhene of Beyin, and the question in the 
case is whether or not the Provincial Com- 
missioner had jurisdiction to entertain at all 
the appeal from the Native Tribunal. The 
action was brought by the plaintiff for 
damages for trespass on -his land and for 
unlawfully arresting the plaintiff's mer.. 
The Native Tribunal had given judgment 
for the defendant. Now the rules regulating 
appeals from the Paramount Chief's 
Tribunal (which this was) are laid down by - 
the Native Administration Ordinance, 
which is now Ch. 3 of the laws of the Gold 
Coast Colony, 1928. By s. 77, sub-s, (1): 

“A party desiring to appeal from a Paramount 
Chief's Tribunal shall first obtain the leave of such 
Tribunal to do so; provided that, if the said Tribunal 
shall have refused such leave, the Provincial Coma 
missioner’s Court or the District Commissioner's 
Oourt may nevertheless grant leave to appeal", 
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Then by sub-s. (2) it is provided: 


‘| “Leave to appeal from the Paramount Chief’s Tribu- 
f nal shall not be granted unless and until the appel- 
§ lant shall either have paid the costs in such Tribunal 

or shall have deposited therein or in the Court to 

4 which the appeal is being taken a sum of money 

sufficient to satisfy such costs; and such Court shall 

i D grant a stay of execution with respect to the said 

costs 

| An application was made to the Native 
J Tribunal Court for leave to appeal and the 

4 Native Tribunal granted conditional leave 
to appeal on the following conditions. The 

7 respondent was: 

4 “todeposit £10 into Tribunal against cost of 
| making up and transmission of appeal record; (2) to 

enter into bond in sum of £21 2s 6d. in two 
sureties of £25 each to be justified against costs ‘in 

J Appeal Court; (3) to give notice of the appeal to all 

parties affected by the appeal; (4) conditions to be 

4 fulfilled within one month from date” 

4 Onan affidavit by respondent that those 

i conditions had been fulfilled, final leave to 

J] appeal was eventually given. Two bonds 
į were entered into. One was a bond in the 

j sum of £21 2s. 6d. and the other was in the 
sum of £50, each given by twosureties and 
each was conditional for the payment of costs 
7 in the appeal tribunal. Sothat in fact no 
provision was made forthe costs in the first 

Court at all. Now the unfortunate thing 

4 is that that order so made by the Court 

4 of first instance did not comply with the 

ei of the Statute which provides 
that: 







7 “Leave to appeal from a Paramount Chief's Tribunal 
4 shall not be granted unlessand until the appellant 
4 shall either have paid the costs in such Tribunal or 
shall have deposited therein or in the Oourt to 
which the appeal is being taken a sum of money 
4 sufficient to satisfy such costs,” 


To begin with,a bondis not payment of 
4 money, and in the second place, if it had 
j been a payment of money, these particular 
bonds are not conditioned for payment of 
4 the costs in the Native Tribunal but were 
4 conditioned for payment of costs in the 
4 Appellate Court, though the amount of 
| money, £21, 2s. 6d., appears to be the 
$ amount of taxed costs in the Native Tribunal 

Court. It is sufficient to say that the statu- 
4 tory condition upon which alone leave to 
i appeal could be given was. not fulfilled. 
§ When the appeal came before the Provincial 
4 Commissioner this point was taken, and he 
| perhaps not unnaturally treated it as a 
| technicality which he could sweep aside, 
i and ordered that the costs incurred by the 
4 respondent, £21 2s. 6d., in the Oourt of first 
instance should be at once paid to his Court, 
1 and that was eventually done. He then pro- 
4 ceeded to allow the appeal. 

Unfortunately, as was found by the 
majority of the Court of Appeal and as 
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their Lordships think, the Provincial Com- 
missioner had no jurisdiction to make any 
order at all, because no appeal was properly 
before him. After all, it is to be remember- 
ed that all appeals in this country and 
elsewhere exist merely by Statute and unless 
ihe statutory conditions are fulfilled, no 
jurisdiction is given to any Jourt of Justice 
to enlertainthem. It isnot unnatural that 
Howes, J., dissenting in the full Court, 
did his utmost to try and uphold this order; 
but their Lordehips find themselves unable 
to accept his reasoning. In the first place, 
he came to the conclusion that the costs 
referred to were only the-costs in the 
Native Tribunal so far as they related to 
preparing and getting ready the appeal. 
That, in their Lordships’ view, is not the 
meaning of the section which applies to the 
respondent's taxed costs of the hearing in 
the original Court. The other grounds 
which are referred to by the learned Judge 
relate to powers which are given toan Appel- 
late Court to adopt certain procedure, to 
waive rules, and to try and do substantial 
justice—all very important powers, but 
which can only be brought into play once 
the Appellate Court is seized of the appeal 
and has jurisdiction to entertain it. But the 
objection lies in limine, in that the Provincial 
Commissioner had no jurisdiction at all; 
and therefore the reference to these powers 
unfortunately is irrelevant to the question 
of the Provincial Commissioner being able 
to give relief. It is quite true that their 
Lordships, as every other Court, attempt to 
do substantial justice and to avoid tech- 
nicalities; but their Lordships, like any 
other Court, are bound by the Statute law 
and if the Statute law says there shall be 
no jurisdiction in a certain event, and that 
event has occurred, then it is impossible for 
their Lordships or for any other Court to 
have jurisdiction. For these reasons their 
Lordships have come to the conclusion that 
the judgment given by the learned Chief 
Justice in the Oourt of Appeal is correct and 
they adopt his reasoning, and will, there- 
fore, humbly advise His Majesty that this 
appeal should be dismissed. KA 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Douglas Grant & Dold. 
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ALLAHABAD HIGH COURT 

“ Second Civil Appeal No. 1349 of 1930 

October 22, 1934 
BENNET, J. 
CHANAR SINGH s/o JAI RAM 
| — DEFENDANT—ÅPPELLANT 
VETSUS 

. CHANAR SINGH s/o JEET SINGH 

; —PLAINTIEF— RESPONDENT 

_Co-sharers—Co sharer in possession of plot as his 
khudkasht—Rightto mortgage in the United Pro- 
vinces—Allegation of prevalence of different rule 
in Kumaun—Burden of  proof—Partition—Plots 
allotted to a person on partition—Person, if bound 
by transactions of predecessors-in-interest— Adverse 
possession— Whether should be brought to knowledge 
of true owners. 
` The general rule of law inthe United Provinces 
is that aco-sharer in possession of a particular 
plot as his khudkasht or ashis sir hasa right to 
mortgage that plot, It is, therefore, for the 
party who allegesit to show that a different rule 
prevails in Kumaup. 

Where a person has been allotted certain plots 
on partition, he is bound bythe transactions of 
his predecessors-in-interest, although if in the 
partition the plots in question had been allotted 
to a different co-sharer it is conceivable that 
different rights might arise. 
< ‘While possession to be adverse must be adequate 
in continuity, in publicity and in extent, itis not 
nécessary that it should be shown to have been 
brought to the knowledge of the true owner. It is 
sufficient that the possession be overt and without 
any attempt at concealment eco that the person 
against whom time is running ought, if he exercises 
due vigilence, tobe aware ofwhat is happening. 
The Secretrry of State for India in Council v., 
Debendra Lal Khan (1), relied on, 


S.O. A. from the decision of the District 


Judge, Kumaun, dated July 31, 1930. 


~ Mr. R. C. Ghatak, for the Appellant. 
. Mr. Banke Behari, for the Respondent. 


-~ dudgment.—This is a second appeal 
-by the defendant Chanar Singh son of 
Jai Ram. The respondent plaintiff is also 
Chanar Singh, son of Jit Singh, The 
second appeal is against the decision of the 
District Judge in appeal in favour of the 
plaintiff who had failed in the Court of 
first instance. The suit was for possession. 
On the first hearing I remanded an issue 
as follows:— 

“Has the defendant Chanar Singh acquired 


the title of a mortgagee by adverse possession for 
-over 12 years of the Jand in suitas a mortgagee?” 


Further evidence was admitted and the 
lower Appellate Court has come to a fur- 
ther finding which isto the effect that the 
defendant has not acquired the title of a 
mortgagee by adverse possession. 

The case has now been re-argued as to 
whether this finding is correct in point of 
law on the facts found by thelearned Dis- 
trict Judge, These facts are as follows:— 
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“In 1871 there was litigation between one Jai Rani 
father of Chanar Singh, the defendant in this case 
(now deceased) and two men named Khim Singh and 
Keshar Singh. This litigation was settled by the 
execution cf sulehnama or deed of compromise on 
October 9, 1871, Jai Ram bad sued these two men 
and the sulehnama shows that they admitted that 
they owed him Re, 24 in additionto Rs, 42 due 
on amortgage. They agreed that Jai Ram should 
remain in possession of the land mortgaged until 
they paid off this debt. It is not stated in the 
sulehnama when this mortgage was executed (and 
no mortgage deed isforthcoming). The sulehnama 
did not show definitely what land was mortgaged; 
no specific plots are referred to; it merely showed 
that Jai Ram was in possession as a mortgagee of 
en plots belonging to Khim Singh and Keshar 
Singh. 

“Khim Singh and Keshar Singh are said to have 
scld their rights in this land (as wellas in other 
land) to one Lalmani, father of Amarnath. There 
js no evidence asto the date of sale. Neither 
Lalmani nor his father Amarnath ever obtained 
possession and in 1927 they soldthis land with 
other landto Chanar Singh, the plaintiffin the 
case. 

“Chanar Singh instituted partition proceedings 
and the land in suit was allotted tohim in these 
proceedings in 1928 Jai Ram's son Chanar 
Singh, was in possession of the land and refused 
to vacate it and the other Chanar (son of 
Jit Singh) accordingly sued for possession.” 

And also; 

“There appears to be no doubt that the ap- 
pellant’s family has been in possession since 1871 
on the basis of the sulehnama referred. No morte 
gage deed is forthcoming and it cannot, therefore, 
be said whether specific plots were mortgaged; 
all that can be said is that Khim Singh and 
Keshar Singh were not entitled to mortgage speci- 
fic plots.” ee hed 

It is to be noled that the learned District 
Judge finds that the mortgage deed was 
not produced and the sulehnama did not 
specifically show thatthe eight plots in 
question were mortgaged. He, however, 
findsthat the sulehnama did show that Jai 
Ram was in possession as a mortgagee of 
eight plots belonging to Khim Singh and 
Keshar Singh. It appears to me that the 
finding of factis sufficient to show that 
the mortgage was of the eight plots and the 
further question’ as to whether the mort- 
gage deed did | ot did not mention these 
specific numbersis not important. A point 
which appears to have influenced the Dis- 
trict Judge isthat the mortgage would be 
invalid. ` I'asked learned Counsel for the 
plaintiff to, show ..‘any provision of law 
which méymake ‘the mortgage invalid 
and he did not referto any provision of law. 
The general rule of lawin the province is 
that a co-sharer in possession of a particular 
plot as hiskhudkasht or as his sir has a 
right to mortgage the plot. It is, there- 
fore, forthe plaintiff-respondent to show 
that adifferent rule prevailsin Kumaun, 
Allthat the District Judge has referred is 


y- 


_and Keshar Singh, 
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a statement by Mr. Stowell in his Manual 
of Land Tenures of the Kumaun Division 


- thatthe possession of specific plots by a 


co-sharer would not’ entitle the co-sharer 
to remain in possession of those plots after 
partition. Mr, Stowell does not apparently 
refer to the case where a co-sharer has made 
a mortgage of a specific plot. 

In any case I do not consider that in 
the present casethe partition affects the 
case because the plaintiff who has been 
allotted the plots on. partition is in my 
opinion bound by the transactions of his 
predecessors-in-interest. If in the partition 
the plots in question had been allotted 
to a different co-sharer it is conceivable 
that different rights might arise although 
that has not been shown to me. Learned 
Counsel for-the respondent argued that in 
some way the rights of other co-sharers 
would. be concerned with the question of 
the acquisition of mortgagee rights by 
-adverse possession. I donot consider that 
this is the case. The co-sharers in posses- 
sion of the plotsin 1871 Khem Singh and 
Keshar Singh chose to transfer a portion 
of the right to possession which they had 
in those plots for a limited time bya 
mortgage and a sulehnama. They and 
they alone were concerned with this ques- 
tion whether adverse possession established 
the rights of a mortgagee against them in 
Jai Ram. 

The learned District Judge has als) 
referred to the fact that it has not been 
shown by evidence that attempts were made 
by Lalmani and Amarnath to obtain pos- 


session of the land. Lalmani and his son.“ 


Amarnath were successors of Khem Singh 
but itis not shown ab 
what time Khim Singh and Keshar Singh 
sold their rights in the land to Amarnath. 
The learned District Judge finds that the 
defendant family has-been. in possession 
since 1871 on the basis .of the--sulehnama 
referred to. J understand that. the. District 
Judge means that they. were. in.. possession 
of the landin suit. [do not.consider that 
it is necessary thit any “further evidence 
should be produceis:in order to establish 
the rights of the motigagee by“adverse pos- 


session in favour ofthe defendant's family. 
_I would refer to the ruling of their Lord- 


ships of the Privy Council reported in The 


Secretary of State for India in Council v. 


Debendra Lil Khan (1) whereit is laid 
s 545; (1931) AL J 153:6RPO 49; 
IR1934 P O 23; 68 M LJ 134; (1934) 
257, 36 Bom. L R 29; 38 OW 
61 Ò 262(P O.) 
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down 

“While possession to be adverse must 
be adequate ia continuity, in publicity and in 
extent, it is not necessary that it should be shown 
to have been brought tothe knowledge of the 


owner. It issufficient that the possession be overt 
and without any attempt at concealment so that 


the person against whom time is running ought if 
he exercises due vigilence, to be aware of what is 


happening.” 

‘Now {i we assume in favour of the 
plaintiff that Lalmani obtained the 
sale-deed from Khim Singh and Keshar 
Singh within the period of 12 years it is clear 
that Lalmani must have been well aware 
of the possessionof Jai Ram. I consider 
that on the facts found by the learned 
District Judge, the conclusion is that the 
defendant has acquired the title of a mort- 
gagee by adverse possession for over 12 
years as mortgagee. Accordingly I allow 
this appeal and I restore the judgment of 
the Court of first instance dismissing the 
suit ofthe plaintiff with costs through- 
out. 

Permission is granted for a Letters Patent 


Appeal. 
a Appeal allowed. 


aaeeea 


BOMBAY HIGH COURT 
Appeal from Order No. 83 of 1932 
March 2, 1934 


N. J. Wanra, d. 
SAKARLAL JAMNADAS—APPELLAN? 
versus 
JERBAI SORABJI PATEL AND OTHERS 
— RESPON DENT3 
Civil Procedure Code (Act V of 1908), 0O. XXI, 
r. 9)—Sale—Defects in proclamation for sale— 


Judgment-debtor aware of defects but not taking action 
—Sale, if can be subsequently objected ta on that ground 
— Attachment—Absence of, prior to sale—Sale, validity 
of —Sale proclaimed to take place between il AM. 
and 5 p.m.--Closing at 3 P.M.—Whether constitutes 
1 arty. 

ak a the judgment-debtor is aware of the defect 
in the proclamation before the date of sale but has 
taken no steps at the proper time to have the 
defect remedied, he cannot afterwards be allowed to 
have the sale set aside on the ground of this de- 
fect. Behari Singh v. Mukat Singh (1), Aruna- 
chalam Chetty v. Arunachallam (2) and Mohan Lat 
v. Kali Charan (3), followed. i; 

The mere absence of an attachment prior to sale 
of property in execution amounts to no more than a 
material irregularity, and is not sufficient, unless 
substantial injury is caused thereby, to vitiate the 
gale. Subramania Aiyar v. Krishna Aiyar (5), 
Kishory Mohan Roy V. Mahomed Muzaffar Hossein 
(6) and Raja Wazir Narain Singh y, Bhikhart Ram 
(7), followed, Sorabji Coovarji v. Kala Raghunath 

lowed. 
ane sale proclamation mentioned that the 
sale would take place between 11 am, and Sp,m., 
hut the sale was actually commenced at 12 noon ang 
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completed at 3 p,m., as no higher bidder came for- 
ward ; < 

Held, that the closing ofthe sale at3pm, did 
not Constitute an irregularity inasmuch as, oncethe 
sale had begun the Court could not beexpected to 
keep itopen till the closing hour if it was found 
that there were sufficient bidders present and the 
sale could be finished much earlier, 


A. against an order passed by the First 
Class Subordinate Judge at Thana, in 
Regular Darkhast No. 366 of 1924. 

Mr. K. N. Pharap, for the Appellant. 

Messrs. W. B. Pradhan and P.N. Shende, 
for the Respondents. 


dJudgment.—This is an appeal 
against an order of the First Olass 
Subordinate Judge of Thana refusing to 
set aside a sale of certain property held 
in execution of three Darkhasts Nos. 363 of 
1924, 447 of 1924 and 271 of 1925, which 
had been filed by respondents Nos. 1 to 
8 against the appellant and respondent 
No. 11, Balkisandas Tulsidas. A con- 
siderable amount of property was to be 
sold. The bulk of it, consisting of lots 
Nos. 1,2, 4 to 12 and 14, was sold in 
the year 1929. The remaining lots Nos,3 
and 13, with which this appeal is concern- 
ed, were sold on December 31, 1931. The 
appellant sought to have the sale set aside on 
various grounds. His first contention was 
that the proclamation of sale with regard to 
the properties wrongly mentioned that there 
was a charge of Rs. 31,035 odd on the 
whole of lots Nor. 3 and 13, whereas és a 
matter of fact this charge really subsisted 
only on the property of respondent No. 11 
Balkisandas, 2. e. the wholé of lot No. 3 
and half of lot No. 18, lot No. 13 con- 
sisting of a house, half of which belongs 
to the appellant and half to Balkisandas. 
He also alleged that atthe time of the 
sale there was no subsisting attachment 
on the property, and thatthe closing of 
Z the sale by the Mahalkari before 5 P. m., 
when, according to the proclamation, the 
sale was to be held between the hours of 
lla. mM. and dp. M., was a serious irregu- 
larity which caused substantial injury to 
the appellant. It was further alleged that 
the house which was sold was not liable 
to attachment because it was occupied by 
the appellant who was an agriculturist. 

It has been contended on behalf of the 

respondents that the application to set 
` aside thesale, even if allowed, could affect 
only the appellant's share of the propérty 
(i. e half of lot No. 18) and could not 
affect the other half of No. 13 and the 
whole of lot No. 3 with which he is not con- 
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cerned. Order XXI, r. 90, of the Civil 
Procedure Code, allows any one, whose in- 
terests are affected by the sale, to apply 
to the Court to set aside the sale on cer- 
tain grounds. It seems to me that the 
appellant comes within the meaning of 
the term “person whose interests are affect- 
ed by the sale.” It is true that as he 
and Balkisandas were joint debtors under 
the decree, the judgment-creditor could have 
sold the share of the appellant alone without 
selling the share of respondent No, 11 to 
recover his dues. But there is no question 
that if the share of respondent No. llis 
wrongly sold fora lower amount the bur- 
den on the appellants shareof the pro- 


. perty would, to that extent, be increased. 


In my opinion, therefore, the appellant 
can challenge the sale of the whole pro- 
perty including lot No. 3 and respondent 
No. 11's share of lot No. 13. 

The lower Court has held that the ap- 
pellant is estopped from raising the con- 
tention with regard to the improper des- 
cription of the property in the proclama- 
tion of sale because he had been aware 
of the defect inthe proclamation long prior 
to the sale and took no steps to get the 
error corrected when it was his. duty to 
have done so. It seems to me that the 
view taken by the lower Court is correct. 

Te is admitted that the charge of 
Rs. 31,035 odd was on the propeity of 
Balkisandas alone and that the proclama- 
tion of sale wrongly shows the charge as 
subsisting on the whole of lots Nos. 3 and 
13 including the share of the appellant. 
It has not, however, been shown that the 
wropg description of the property in the 
proclamation was due to any represen- 
tation made by tke creditors. It appears 
that the mention of this charge as sub- 
sisting against the whole property was 
first made at the time of the sale of some 
of the other properties of the judgment- 
debtora on December 5, 1929, by the Col- 
lector. Prior.{o the sale of the property 
now in appeal; three proclamations relating 
to it had been issued: one on May 22, 
1931, another on June 24, 1931, and a third 
in September, 1931. In these proclama- 
tions the charge was wrongly shown against 
the appellant's share of lot No, 13 also. 
Order XXI, r. 66, sub-cl. (2), provides that 
a Court, before drawing up a proclamation 
of the intended sale of property, shall give 
notice of it to the decree-holderand to the 
judgment-debtor. It was the duty of the 
appellant judgment-debtor to have brought 
to the notice of the Court thé error with 
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Tegard to his share of the property when 
@ received notice of the proclamation. 
It has been decided in several cases that 
where a judgment-debtor has been shown 
to have been aware of defects in the sale 
proclamation before the date of the sale, 
and has failed to take action to get them 
corrected when he could have done so, 
he shall not be allowed afterwards’ to 
object to the sale on the ground of de- 
fects in the proclamation. Ia Behari Singh 
v Mukat Singh (1) it was held that where, 
after an inquiry as to the nature of the 
property, of which the judgment-debtors 
had notice, the Court, in execution of the 
decree, caused certain immovable property 
to be sold by auction as non-ancestral, 
the judgmenit-debtors standing by and 
neglecting to supply the Court with any 
information as to the nature of the pro- 
perty sold, it was not competent to the 
judgment-debtors subsequently to seek to 
“have the sale set aside upon the ground that 
the property was ancestral and ought to 
have been dealt with in the manner pro- 
vided by law in respect of such property. 
The two decisions, one of the Privy Council 
in Arunachalam Chetty v. Arunachalam 
(2),and Mohan Lal v. Kali Charan (3), 
which have been referred to by the learned 
Subordinate Juuge in his order, are to 
‘the same effect. In Arunachalam Chetty 
v. Arunachalam (2) their Lordships held 
that the judgment-debtor having allowed 
the execution sale of immovables to be 
completed without objecting on the ground 
afterwards alleged by him, viz., insufficiency 
of description within the reyuirements of 
s. 287, he having been throughout aware 
of what the description was, the sale is 
not invalid on this ground alone without 
more. Ia the course of their judgment they 
remarked p. 25* : 
“It, would be very difficult indeed to conduct pro- 
ceedings in execution of decrees by attachment 


and sale of property if the judgment-debtors could 
lie by and afterwards take advantage of any mis- 
description of the property attached and about to 
be sold, which he knew well, but of which the 
execution creditor or decree-holder might be per- 
fectly iguorant— that they should take no notice 
of that, allow the sale to proceed, and then come 
forward and say the whole proceedings were 


vitiated. That, in their Lordships’ opinion, cannot 
be allowed) ...” 


It was argued for the appellant that in 
this case the judgment-creditors were 
(1) 23 A 273; 3 A L J 140; a W N 1906, 3. 
Po 12 M LH I5 IA 171; d Sar. 265; 52 Ind, Jur. $71 
2 ye a . 
at a 125; 49 A 78s; 25 ALJ 594; AT 
| *Page of 12 M.— [Ed] si 
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equally aware of the defect in the procla- 
mation and that as they too have taken no 
steps to have the defect remedied, they: 
should not be allowed to take advantage 
of the sale. In the first place, there is 
nothing to show conclusively that the 
judgment-creditors were aware of the de- 
fect. The mention of the charge in the 
proclamation was not first made at their 
instance, but by the Collector, and-it is 
possible that the error in the proclama- 
tion may not have been noticed by the 
judgment-creditors.. Even, however, if they 
had noticed it and took no stepsto have 
it corrected, there is no reason why the 
sale, to which they have raised no objec- 
tion, should be set aside. Itisthe appel- 
lant judgment-debtor who seeks to set 
aside the sale, and the rulings cited are 
clear authority for holding that as he was 
aware of the defect in the proclamation 
and took no steps at the proper time to 
have the defect remedied, he cannot be 
allowed io have the sale set aside on the 
ground of this defect. 

It was contended that the appellant is 
an agriculturist and that, therefore under 
s. 60 (ce) of the Civil Procedure Code, the 
house could not be attached and sold in 
execution of the decree against him. 
This again is an objection which the ap- 
pellant could and should have raised 
before the sale, and as he did not do so 
at the proper time, he cannot be allowed 
toraise the objection now. Apart from 
this, there is no evidence to show that 
the house (lot No. 13) was actually in 
his occupation. Section 60 (c) relates only 
to a house in the actual occupation of an 
agriculturist. 

The other ground on which the appellant 
seeks to set aside the sale is, that atthe 
time of the sale there was no subsisting 
attachment of the property. The objection 
applies only to the property of respond- 
ent No. 11, Balkisandas. It is not denied 
that there was a subsisting attachment 
on the share of the house (lot No. 13) 
belonging to the appellant. 

With regard to Balkisandas’ share, it 
appears that one Jethabhai Deosi, a creditor 
of Balkisandas, had made a petition to 
have Balkisandas adjudicated an insolvent 
and had obtained an ex parte order of 
adjudication against him. The Official 
Assignee of the High Court,in whom 
Balkisandas’ estate vested, got his property 
freed from attachment, On December 19, 
1927, the attachment on his property was 
actually raised. The ex parte order of 





902 


adjudication was subsequently annulled. 
The Subordinate Judge was informed of 
this on July 27, 1928 and he instructed 
the Collector to proceed with the sale of 
Balkisandas’ share. The learned Sub- 
ordinate Judge has taken the view that 
the annulment of the order of adjudication 
resulted in the property vesting again in 
Balkisandas, and automatically revived 
the attachment which had been subsisting 
on it on the date ofthe adjudication and 
which had been raised as the result of the 
adjudication. Ihave doubts whether this 
view can be taken as correct in view of 
the fact that the attachment had been 
expressly raised by the Court. But even 
assuming that there had been no attach- 
ment on the property of Balkisandas at 
the date ofthe sale, I do not think that 
this is a sufficient reason for setting aside 


the sale. There have been conflicting 
views held by the different High 
Courts as to the effect of the sale 


of property without any attachment. In 
Sorabji Cooverji v. Kala Raghunath (4) it 
was held by this High Court that where 
there isno attachment, there can be no 
order as to the sale of the properties, 
A different view was taken by the Madras 
High Court in Subramania Aiyar v. 
Kriskna Aiyar (5). The view there taken 
was that the sale of properties in execution 
without an attachment is not void ab 
initio. The absence of attachment prior to 
sale is only an irregularity, and the sale 
will be set aside on the ground of that 
irregularity only if the Court is satisfied 
that the judgment-debtor has sustained 
substantial injury: by reason of that 
irregularity. The same view was taken 
by the Calcutta High Court in Kishory 
Mohun Roy v. Mahomed Muzaffar Hossein 
(6), where it was held that after a sale 
had been confirmed and a sale certificate 
granted to the purchaser, the sale was not 
to be considered as a nullity merely by 
reason of the absence of any attachment. 
In Raja Wazir Narain Singh v. Bhikhari 
Ram (7) the question was again considered. 
The previous rulings on the question 
including the ruling of this Court in 
Sorabji Cooverji v. Kala Raghunath (4) 


(4)12 Ind, Oas, 911; 35B 156: 
dine : 156; 13Bom. L R 


(5) 92 Ind. Oas, £33; 51 ML J172 99 ; 
(21936) MWWN117;50MLJ42;4 1 R 1826 we 


® és Ind. O; 
nd. Oas, 363: 2 Pat, 207; (1922) Pat. 321: 3 P 
LT 765; 4UP L R (Pat) 1(0;J4A1R 1993 Pat, 
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were discussed, and it was held that an- 
execution sale of immovable property is, 
not void merely by reason of an omission: 
to attachthe property before the sale. The. 
view taken in the majority of the rulings. 
on this point is that the mere absence 
of an attachment prior to sale of property in’ 
execution amounts to no more than a, 
material irregularity, and is not sufficient, 
unless substantial injury is caused thereby, . 
to vitiate the sale. This is a view with 
which, withirespect, I agree. 3 

It has been admitted by Mr. Dharap 
for the appellant that it has not been 
shown that any substantial injury has 
been inflicted on the appellant owing tọ 
ihe want ofattachment. The sale cannot, 
therefore, be set aside onthe ground that 
there was no subsisting attachment on 
the property of Balkisandas at the time 
it was sold. i 

The last objection urged by the appel- 
lant against the sale is that there was a 
material irregularity with regard to the 
time, at which the sale was held. The 
proclamation about the sale of the pro- 
perty mentioned that the sale would take 
place between the hours of 11 A.M. and 
5 p.m. It was alleged for the appellant 
that the sale was actually completed at 
1-30 p.m. and that in consequence certain 
persons who had cometo bid and -who 
were willing to offer a higher price for the 
property were -prevented from bidding. 
From the statement of the Mahalkari, 
who actually held the sale, it appearsthat 
the sale was commenced at 12 noon and 
completed at 3 P. m. as no higher bidder 
came forward. 

On behalf of the appellant, certain 
rulings have been cited to show that as 
the sale was not held ai the time stated 
in the proclamation, there was a 
material irregularity sufficient to justify 
the setting aside of the sale. These cases, 
however, do not help the appellant. In 
Basharatulla v. Uma Churn Dutt (8) the sale 
had been held an hour before the time 
stated in the proclamation. In Babu Ram 
v. Imanullah (9) the sale had been 
adjourned to another day, and the time at 
which the sale would be held was not 
mentioned in the proclamation. It was 
held that that was a material irregularity 
and that the hour at which the sale was 
to be held was only of slightly less 


(8) 16 O 794. ae 
(9) 99 Ind. Cas. 923; 49 A 402; 25 A LIJ 302: A I 
R 1927 All, 241, ; ; 
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“importance than the day, and ought to 


= 





‘defendant's admisston—Agra Tenancy Act 


be clearly announced to the public. 

Inthe present case neither of these 
rulings can apply. The hours between 
which the sale was to be held were 
mentioned in the proclamation and the 
sale was actually held between those 
hours. do not ‘think it canbe 
reasonably held that when the proclama- 
tion mentioned that the sale would take 
place between 11 a.m. and 5 P. m., it must 
necessarily go on till5 pr. w. There was 
sufficient notice to the public that the 
sale would commence at 11 a.m. and it 


“was the duty of intending bidders to see 


that they were present at the place 
fixed for the salefrom that hour. Once 
the sale had begun, the Court could not 
be expected to keep it open till the 
closing hour: if it 
were sufficient bidders present’ and the 
sale could be finished much earlier. Ido 
not, therefore, think that the closing of 
the sale at 3 r. m. could be held to be an 
irregularity. No sufficient cause has been 
shown for setting aside the sale. The 
order passed by the lower Court is, there- 
fore, confirmed and the appeal dismissed 


with costs, There will be only one set of 
costs. 
N. Appeal dismissed. 


pa ai 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 450 of 1932 
February 9, 1934 
NIAMATOLLAH, J. 

Musammat DUKHI—PLAINTIFE 

—APPRBLLANT 

versus 
INDERMAN AHIR AND orages— 
DEFENDANTS— RESPONDENTS 

Mortgage—Redemption suit—F'ailure of plaintiff to 
prove mortgage—Plaintiff, if can fall back on defend- 
ant's admissions—Mortgage of occupancy holding— 
Suit for redemption—Nature of suit—Decree, on 
(II of 

1901), s. 20. i f 
Where, in a suit for redemption of mortgage, the 
plaintiff fails to establish the particular mortgage, 
which he seeks toredeem, and the terms thereof, 
he cannot ordinarily be allowed to fall back upon 
the defendant's admission and to redeem a totally 
different mortgage. Buta suit for redemption of 


lan occupancy holding, illegally mortgaged by the 


plaintiff, isa suit for possession, the plaintiff offer- 
ing to pay the sum advanced bythe defendant and 
if there is no other objection toa suit for redemp- 
tion of an alleged mortgage of occupancy holding 
being treated as a suit for possession, a decree may 
be passed in favour of the plaintiff on the admission 


J of the defendant, who sets up a different mortgage 


provided the defendant isnot taken by surprise and 
js not otherwise prejudiced, 
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S.C. A. from the decision of the Sub- 
Judge, Ghazipur, dated January 15, 1932, | 

Mr. S. N. Verma, for the Appellant. 

Mr. Q. Masud Hasan, for the Respondents, 


Judgment.—This appeal has arisen out 
of a suit forredemption, which was decreed 
by the first Court but dismissed by the lower 
Appellate Court. The plaintiff has appeal- 


ed. 

The plaintiff sought by his plaint to 
recover possession of five plots, Nos. 27-1, 
34-2, 31, 636 and 260 by redemption of a 
mortgage said to have been made in 1915 
by her husband, Kashi Koeri, to secure the 
payment of Rs. 49-15-9. According to her 
the mortgage was usufructuary, and redeem- 
able on payment of the principal amount. 

The defendant denied that the plaintiff 
was the widow of Kashi Koeri or that any 
mortgage ofthe five plots in dispute was 
made by Kashiin 1915. It was stated in 
the written statement that plots Nos. 636 and 
260 were not in possession of Kashi, who was 
allegedto be an occupancy tenant in the 
village. As regards the other three plots, 
viza, Nos, 27-1, 34-2 and 3lall that ~ was 
stated in the written statement was that: 

“Tf anyhow it be proved that the plaintiff has a right 
in plots Nos, 27, 3L and 32 even then she cannot get a 
decree without paying Rs. 99, the amount of 
mortgage.” 


One of the defendants was examined as a 
witness in defence and stated that tha 
aforesaid three plots had been mortgaged 
32o0r31 years before for Rs. 99 by Kashi 
to his father Siru. He, however, said that he 
had not seen the mortgage deed as it had 
been lost in the life timeof his father and 
that he only heard of the mortgage from 
Kashi. Treating this statement of one 
of the defendants as no more than evidence 
in the case, it cannot by itself be considered 
as an admission in pleadings by all the 
defendants, butread with para. 15 of the 
written statement, in which it is definitely 
pleaded that ifthe plaintiff established her 
right to the three plotstherein namad, she 
cannot redeem excep} on payment of Rs. 99, 
it impliesthat if tha plaintiff be found to 
be tha widow. . . afact which was 
denied by ths defendants. . .she can 
Tec over po3session on payment of Rs. 99. 
I think that it was the case of all tha defen- 
dants that plots Noa. 633 anl 239 did not 
belong to Kashi ani wera never mortgaged 
by him. As regards the remaining threa 
plots, it wasalmitted that Kashi was an 
os3upancy tenant theresf and had mortgaged 
the sama for Rs. 93 to the father of to 


904 


defendants about 32 or 33 years before 
thé institution of the suit. 

‘The plaintiff attempted to prove the 
mortgage of 1915, alleged by her, but 
failed to establish it. Both the lower 
Courts have held against her on this point. 
The trial Court decreed the plaintiffs 
suit for possession of three plots, Nos. 27-1, 
34-2 and 31, on payment of Rs. 99 in terms 
of the defendants’ admission. The lower 
Appellate Court, on appeal by the defend- 
ants, dismissed the suit on the ground that 
the plaintiff having founded her claim on 
the mortgage of 1915, which she failed to 
establish, could not be allowed to succeed 
on the admission of the defendants. That 
Court referred to the cases of Sheo Prasad 
v. Lalit Kuar (1) and Sahdeo Ojha v. Lachh- 
mina Kuar (2), both of which were suits 
for redemption in which the plaintiff failed 
to establish the mortgage which he had 
set up in the plaint. In none of those 
cases the validity of the mortgage was in 
question. The mortgaged property had 
belonged to the mortgagor in full owner- 
ship and he had a right to transfer the 
same. Inthe case before me the position 
is somewhat different. The three plots, 
which according to the defendants were 
mortgaged by Kashi to their father, formed 
part of the former's occupancy tenure and 
could not, therefore, be validly transferred 
except by sub-letting for a period of not 
more than five years. In my opinion this 
ground of distinction between the cases 
noted above and the present case is material 
in applying the ratio decidendi of those 
cases. . 

Where, in a suit for redemption of 
mortgage, the plaintiff fails to establish 
the particular mortgage, which he seeks 
to redeem, and the terms thereof, he 
cannot ordinarily be allowed to fall 
back upon the defendante admission 
and to redeem a totally different mort- 
gage. In such cases the defendant denies 
the mortgage sought to be redeemed by 
the plaintiff and sets upa different mort- 
gage under which he alleges to be in 
possession, he generally adds such facts 
as part of his defence as  disentitle the 


plaintiff to succeed on the defendant's 
admission, The plaintiff's attempt to 
change his ground and to ask for 


redemption of the mortgage relied on by 
the defendant is frustrated by the defence 
which, if accepted in its entirety puts 
the plaintiff out of Court. In all such 


‘1)18 A 403; A W N 1896, 132. 
(2) 34 Ind, Oas, 207; A I R1916 All. 98, 
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cases the plaintiff attempts to throw the 
burden on the defendant to prove such 
of his allegations as amount to impediment 
to the plaintiff's claim to redeem. This, 
of course, the plaintiff cannot be allow- 
ed to do in view of his own pleadings. 
In the present case the defendants have 
alleged nothing which can prevent the 
plaintiff from redeeming the mortgage 
relied on by them. Apart from this” 
different considerations are applicable to 
a case in which the suit framed as one 
for redemption is, in substance a suit for 
possession pure and simple. Where the | 
mortgaged property consists of an occupancy | 
holding, the socalled mortgage is no 
mortgage in law, being in contravention , 
of s. 20, Agra Tenancy Act (Act II of 
1901). There being no valid mortgage, 
no suit for redemption can obviously lie. 
It is however open to the occupancy 
tenant (the mortgagor) to sue for posses- 
sion of his land if his title to it subsists, 
His cause of action for sucha suit is 
different from what it would have been 
if the mortgage had beenvalid. In a suit 
for redemption the terms of the mortgage 
form an important part of the plaintiff's 
cause of action. Where the mortgage is 
invalid, no question as to the terms of it 
can arise. In a suit for possession of oc 
cupancy land in possession of the defend 
ant under an invalid mortgage, th 
plaintiff's cause of action is his subsistin 
right to recover possession. No defenc 
arising from the terms of the invali 
mortgage can prevail. But theCourt ma 
and generally will put him on term 
and award to the defendant such sum o 
money as had been advanced to th 
plaintiff. The offer of the plaintiff t 
redeem amounts to an offer of repayme 
of the sum received by him atthe time 
the mortgage, which sum the Court woul 
direct the plaintiff to pay as a conditio 
to his recovering possession of his o 
cupancy holding. : 


























Viewed in its proper perspective, a su 
for redemption of an occupancy holdin 
illegally mortgaged by the plaintiff, is 
suit for possession, the plaintiff offering 
pay the sum advanced by the defenda 
In my opinion, if there is no other obje 
tion to a suit for redemption of an alleg 
mortgage of occupancy holding bei 
treated asa suit for possession, a decr 


sets up a different mortgage provided t 


ve 


defendant is not 
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taken by surprise and 
is not otherwise prejudiced. 

In the case before me it was not dis- 
puted by the defendants that plots Nos. 
27-1, 34-2 and 31 formed part of an occu- 
pancy holding belonging to the plaintiff's 
husband, who transferred them to the 
defendant’s father about 32 years before 
this suit on receiptof Re. 9). The defend- 
ants call the transaction a mortgage, 
which implies that the agreement between 
the parties was that the plaintiff's husband 
would be entitled to recover possession 
on payment of Rs. 99. There is no allega- 
tion in the written statement or anywhere 
else on the record which presents an ob- 
stacle in the way ‘of the plaintiff recover- 
ing possession of her husband's occupancy 
holding on payment of Rs. 99; but asthe 
plaintiff is claiming possession on grounds 
other than those mentioned in her plaint 
and ag the defendants had no opportunity 
of putting forward all such defence as 
they would have been entitled to do if the 
plaintiff had originally claimed to recover 
possession ofthe allegation of facts dis- 
closed by the defendants. It is only fair 
that the defendants should have that op- 
portunity now. 

Tt is possible that they may be able to 
establish that after the mortgage of the 
three plots admitted by them the land- 
holder took ejectment proceedings under 
s. 57, Tenancy Act, and put an end to the 
occupancy rights of Kashi. It is equally 
possible that the landlord treated the 
holding as one abandoned by Kashi and 
took proceedings under s. 87, ‘l'enancy Act, 
(References areto the old Act IL of 1901, 
which was in force when the mortgage, 
admitted by the defendants, was made and 
till long afterwards). The learned Advocate 
for the defendants-respondents also sug- 
gested the possibility of the defendants 
being in adverse possession for more than 
12 years. In those circumstances I think 
it is at least possible that the plaintiff's 
right to recover possession of plots Nos. 
27-1, 34-2 and 31 on payment of Rs. 99, 
which is clear enough on the record as 
it stands, may be found to be no longera 
subsisting one and defendants may be able 
to establish one or more of the pleas 
referred to above. Accordingly I remit the 
following issues to thslower Appellate 
Court for findings which shall be return- 
ed within two months: (1) Whether 
Kashi or the plaintiff was ejected by the 
land-holder from plots Nos. 27-1, 34-2 and 31? 


(2) Whether the land-holder treated the 


occupancy holding, consisting of plots 
Nos. 27-1, 34-2 and 31 as abandoned by Kashi 
or the plaintiff and legally put an end 
to the occupancy tenure? and (3) Whether 
theright ofthe plaintiff's husband or of 
herself as an heir has been extinguished 
by the defendants’ adverse possession? 
On receipt of the findings ten days shall 
be allowed for objections. Parties shall be 
at liberty to adduce tresh evidence. 


D. Case remanded. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 56 of 1934 
July 16, 1934 
ALMOND, J. O. 
VAISHNO DAS —PLAINTIFR— 
PETITIONER 


VETSUS 
MUKARRAM—Derenpant— OPPOSITE 
Party 

Contract Act (IX of 1872), s. 43—Question of 
devolution of joint liability— Erroneous decision based 
on misapprehension of law—Hevision, if barred by 
proviso to N-W. F. P. Courts Regulation (I of 1931), 
s. 34 (1) (6)—Applicability of s. 43, Contract Act— 
Civil Procedure Code (Act V of 1908), O. I,r, 6— 
Suit against some of several persons jointly and several- 
ly liable for single liability—All, iy should be added as 
defendants—Case can be decided without making them 
parties — Others, if “proper” parties. 

The allegations in the plaint were that M and his 
deceased father S, jointly owed the plaintiff some 
money on the basis of an account. Plaintiff refused 
to  implead other heirs of S and his suitand 
appeal were dismissed. The grounds on which the 
trial Court held that the other heirs were necessary 
parties were that M and S were jointly liable for the 
debt and that neither s, 43, Contract Act, nor 
O. I,r. 6, Civil Procedure Oode, was applicable to 
the facts of the case,as the claim was not based on 
any contract arising out of bills of exchange, hundis 
or promissory notes. The Appellate Court did not 
consider the application of s. 43, Contract Act to this 
finding of fact: 

Held, thatthe reasoning jof the trial Court was 
based on a misapprehension of the law and waa 
erroneous and therefore an important question of 
law was involved and the revision was not barred by 
any of the provisions to cl. (b) s. 34, N-W. F. P. 
Courts Regulation under which the application for 
revision was made. 

It is not necessary that in order to apply the 
provisions of s, 43, Contract Act, the contract must 
arise out of a negotiable instrument. Section 43 
applies to all actions on contract express or implied, 
Section 43, Contract Act, operates to enable the 
creditor to sue one of several joint promisors withe 
out impleading the others, and has the effect of 
converting a joint contract intoa joint and several 
contract to which the provisions of O. I, r 6, Givil 
Procedure Oode, must apply. Dhunpat Singh v. 
Sham Sundar (1) and Kashi Kinker Sen v. Satindra 
Nath (2), distinguished. 

Where several persons are jointly and severally 
liable fora single liability, it is mot necessary ta 
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add them all as defendants to the suit against some 
-of them only, It is true thatthey may be added as 
“proper” though “not necessary” parties, but where 
thesuit canbe decided without their being made 
parties, they may not be added even as “proper” 
parties and no multiplicity of suits would arise. 


C. R. P. from an order of the Additional 
District Judge, Peshawar dated November 
9, 1933. 

_ Mr. the Peti- 
tioner. 

Lalas Ram Labhaya and Hawandas, 
for the Opposite Party. 


S. Raja Singh, for 


Judgment.—This is an application from 
the order of the Additional District Judge, 
Peshawar, affirming that of the Subordinate 
Judge, First Class, Charsadda. The suit 
was brought by the firm Lala Daswandishah 
Vaishnodas against Mukarram, son of 
Shahzadmir. The allegations in the 
plaint were that Mukarram and his 
father Shahzadmir, now deceased, jointly 
owed him some money on the basisof an 
account, that there was a settlement of 
account which was signed by both of them, 
and twosubsequent items borrowed by both 
of them for which they were both jointly 
responsible, It may be noted that the 
latter two items were not signed at all. 
The signed item was for Rs. 1,800. It 
was admitted that some portion of this 
had been subsequently paid and the suit 
was for Rs. 1,500. The defendant Mu- 
_karram resisted the suit partly on the 
ground that it was necessary to add the 
other heirs of Shahzadmir as parties to 
the suit. They are said to be the sons 
of another deceased son of Shahzadmir. 
The trial Court in its order dated Febru- 
ary 21, 1933, found that they were neces- 
. sary parties and ordered the plaintiff to 
implead them. The plaintiff refused to do 
so and accordingly on March 11, 1933, the 
. learned Sub-Judge dismissed the 
- plaintiff's suit. The plaintiff appeal- 
ei to the Court of the District 
Judge} who upheld this decision. The 
| grounds on which the trial Court held 

that the other heirs were necessary parties 
were that Mukarram and Sbahzadmir 
were jointly liable for the debt and that 
neither s. 43, Contract Act, nor O. I, r. 6, 
Oivil Procedure Code, was applicable to 
the facts of the present case, as the claim 
was not based on any contract arising 
out of bills of exchange, hundies or pro- 
missory notes. The learned Additional 
- District Judge in the course of his 
appellate judgment quoted in extenso 
from Chitaley’s Civil Procedure Code and 
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held that on the statements made therein, 
the plaintiff must sue other representatives 
of Shahzadmir as well. He came to the 
definite conclusion thatin the present case 
the liability of Shahzadmir and Mukarram 
was joint and not joint and several, and 
although he had mentioned s. 43, Contract ` 
Act ina previous part of the judgment, he 
did not consider its application to that 
finding of fact. The plaintiff has, therefore, 
presented this application for revision to 
this Court. 

A preliminary point is raised by the 
learned Counsel for the respondent that 
no revision application lies as although 
the view ofthe lower Courts may be er- 
roneous, it doesnot amount to a material 
irregularity in the exercise of jurisdiction. 
Learned Counsel for the petitioner, on 
the otherhand contends that the applica- 
tion falls under cl. (b), s. 34 (1), N-W. F. P. 
Courts Regulation and that none of 
the provisos to cl. (b) apply in the present 
case. 

I accept the view put forward by the 
learned Counsel for petitioner. An im- 
portant question of law is involved and 
the revision is not barred by any of the 
provisions to cl. (b), s. 31. It is clear to 
me that the reasoning of the trial Court 
is erroneous and based on a misapprehen- 
sion of the law. It is not necessary that 
in order to apply the provisions of s. 43, 
Contract Act, the contract must arise out 
of a negotiable instrument. Section 43 
applies to all actions on contract and it is 
quite clear that the present action is one 
on a contract. There may not be an express 
contract, but there is certainly an implied 
one. In suchcircumstances, s, 43, Contract 
Act, operates toenable the plaintiffto sue 
one of several joint promisors without im- 
pleading the others and has the effect of 
converting a joint contract into a joint 
and several contract to which the provisions 
of O. I. r.6, must apply. It is difficult 
to follow the reasoning of the learned 
District Judge in this case. He quotes from 
Chitaley as follows:— ; 

“All co-promisees are necessary parties to a suit 
to enforce the promise. The same principle will 
apply where a sole obligee dies leaving several 
co-heirs. Insucha case oneof them alone cannot 
maintain asuit without impleading the others as 
parties,” 

I have no disagreement with this state- 
ment of thelaw but in the present case 
the defendant is not a promisee, but a 
promisor. A further passage from 
Chitaley is cited by the learned Addi- 
tional District Judge to the following 
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“Where several persons are jointly and severally 
liable for a single liability, all of them are not 
necessary parties toa suit against some of them 
only and they may be added as proper parties 
in order to prevent multiplicity of suits.” 


That statement of law applies to thé 
facts of the present case. Several persons 
are jointly and severally liable and it is 
not necessary to add them all as defendants 
tothe suit. Itistrue that they may be 
added as “proper” though “not necessary” 
parties, but in the present case there are 
no grounds which would render it proper 
toadd them as‘parties at all. The suit 
cah be decided without their being made 
parties. Any question of contribution 
between them and the existing defendant 
could not be decided in the present suit 
and failure to join them would not lead 
to multiplicity of suits, as there is author- 
ity for saying that once a suit has been 
brought on a joint prcmise against some of 
_the promisors only, a further suit will not 
lie. against the other promisors if the 
‘persons sued fail to satisfy the debt. In 
` disputing the applicability of s. 43 to the 
facts of the present case, learned Counsel 
for the respondent has referred me to two 
“reported cases, namely Dhunput Singh v. 
Sham Sunder (1) and Kashi Kinker Sen v. 


Satindra Nath, 7 Ind. Cas. 840 
(2). The passage which he refers to 
in, the former judgment is purely 


obiter dictum, and as regards the second 
ease, it was a suit by alandlord against 
the | representatives-in-interest of an 
original tenant. The facts of that case 
show that there was no express contract bet- 
ween thelandlord and the representatives- 
in-interest of the first tenant and it is diff- 
cult tosee how there could be an implied 
joint promise to the ‘landlord from the 
representatives-in-interest of the first tenant. 
- Infact the case was based not on contract 
. only but on contract coupled with devolu- 
` tion by operation of the law. 

For these reasons this application is 
accepted. Thecaseis remanded to the 


~- trial Court and it is directed that the Court 


proceed with the trial of the case as it 
is at present framed. Stamp on this 
application to be refunded and other 
costs of this application to follow the event, 
Pleader’s fee Rs. 32. 

D. Case remanded. 

(1)5 0 291; 40 L R501, 

(2) 7 Ind. Oas. 840. 
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ALLAHABAD HIGH COURT 
Criminal Revision No. 845 of 1934 
November 26, 1934 

BENNET, J. 
MOTI LAL—Appericant 
versus 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 18601, s. 179—Complainant 
examined as prosecution witness—Hxamination 
relevant—Refusal to answer questions touching a 
subject on which he is bound to state the truth— Con- 
viction under s. 179—Legality of—Criminal Proce- 
dure Code (Act V of 1898), ss. 480, 219. 

An examination of the complainant as a witness 
for the prosecution of persons who have already been 
committed to Sessions on his own complaint, is 
relevant and the Magistrate has a discretion to 
require the complainant as a witness under s, 219, 
Oriminal Procedure Code. Where, therefore the 
Magistrate finds that on such examination the com- 
plainant is guilty of refusing to answer questions 
touching a subject on which he was bound to 
state the truth, and takes proceedings against him 
under s. 430, Criminal Procedure Code and convicts 
him under s. 179, Penal Code, the conviction should 
be upheld. In re Ganesh Narayan Sathe (1) explained 
and distinguished, 


Or. R. from an order of the Sessions 
Judge, Gorakhpur, dated April 30, 1934. 

Mr. Madan Mohan Lal, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an application in 
revision by one Moti Lal who has been 
fined Rs. 50 under s. 179, Indian Penal 
Code. The sole ground in revision taken 
is that no offence under that section was 
committed. The order of the Magistrate 
shows that Moti Lal accused was pro- 
duced as a witness in a criminal case, 
King-Emperor v. Usman etc. That case had 
been committed to the Court of Session 
by another Magistrate in December 1933. 
Moti Lal was complainant in that case. 
But on 17 hearings between Septem- 
ber 21, and December 6, 1933, hə refused 
to answer questions as a witness because 
he alleged he was suffering from pain in 
his stomach. On two dates he was examin- 
ed by a doctor who found that ha was 
all right. The case therefore was com- 
mitted to Sessions without the statement 
of Moti Lal, the complainant, being re- 
corded. On February 26, 1934 the Magis- 
trate sent for Moti Lal who was produced 
before him and he desired to take the 
statement of Moti Lal under s. 219, Orimi- 
nal Procedure Code. That section empowers 
a Magistrate if he thinks fit lo summon 
and examine supplementary witnesses after 
the commitment and before the commence- 
ment of the trial. Anoath was adminis- 
tered to Moti Lal and he refused to an. 
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swer questions put to him on the ground 
that he had pain in bis stomach. The 
Magistrate saw Moti Lal smiling when 
he said this and Moti Lal remained in 
Court for 14 hours and talked freely about 
other things. On this evidence the Magis- 
trate took proceedings against Moti Lal 
under s. 40, Criminal Procedure Code, 
and came to the conclusion that he was 
guilty of refusing to answer questions 
touching a subject on which he was bound 
to state the truth and therefore the Magis- 
trate convicted him under s. 179, Indian 
Penal Code and fined him Rs. 50. | 
Learned Counsel relies onan old ruling 
of a Bench of the Bombay High Court of 
“the year 1889 reported in In re Ganesh 
Narayan Sathe (1). In that case one 
Ganesh Narain had made a complaint 
charging certain persons with purchasing 
judicial offices. The case was remanded 
for enquiry. under s. 202, Criminal Proce- 
dure Code. The complainant asked per- 
mission to withdraw from the prosecution 
alleging that he had no personal knowledge 
of the facts stated in his complaint. The 
Magistrate examined the complainant at 
great length as to the motives which had 
induced him to file the complaint and as 
to the names of the persons, at whose in- 
stigation he was acting. The complainant 
refused to answer tbose questions. The 
Magistrate crdered him to be imprisoned 
for seven days and dismissed the com- 
plaint. The Bombay High Court which 
` had already ordered further enquiry in the 
case then cent for the record apparently 
with a view to seeing what further pro- 
ceedings should be taken in the case, and 
they decided that further action was not 
necessary, on p. 628*. On pp. 603 and 604* 


it is stated: 

“In order to ascertain who were the real com- 
plainants, the Magistrate interrogated the complain- 
ant, and, on his refusing to answer, he directed his 
imprisonment, Such questions, however, were 
irrelevant to the real issue—whether there was a 
prima facie case made out of an offence, Even assum- 
ing that the Magistrate thought the questions 
relevant, it is very doubtful whether he could 
force a complainant, voluntarily preferring a com- 
plaint, to answer. A complainant can hardly be 
held a witness punishable for refusal to answer 
under either s. 485 or s. 179 of the Penal Code, 
or the Oriminal Procedure Code, respectively, I 
find no case which includes a complainant in 
those penal proceedings. 

This is the statement of one learned Judge. 
The other learned Judge took a different 
view and on p. 625* he stated. 


“(1) 13 B 600. 
*Pages of 13 B—[Ed.] 
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“The complainant would be bound when examined 
as a witness to answer all relevant questions,” 

It is to be noted that the first learned 
Judge on p. 604* did not definitely say that 
the complainant would not be bound to 
answer relevant questions merely because 
he was a complainant and not a witness. ` 
The proposition which learned Counsel 
desires to draw from this ruling that in 
no case will a complaniant be punishable 
under s. 179, Indian Penal Code, is clearly 
not supported by the ruling. All that the 
ruling lays down isin the opinion of one 
learned Judge that where irrelevant ques- 
tions were asked he should not have been 
punished under s. 179, Indian Penal Code. 
In the present case the Court desired to 
examine the complainant as a witness 
for the prosecution of persons who had 
already been committed to Sessions on his 
own complaint. Such an examination 
would have been relevant and the Magis- 
trate had a discretion torequire the com- 
plainant as a witness under s. 219, Crimi- 
nal Procedure Code. I consider, therefore, 
that the conviction under s. 179, Indian 
Penal Code was correct, The revision is, 
therefore, dismissed. 

N. Revision dismissed. 

*Page of 13 B—\Ha.] 





PRIVY COUNCIL 
Appeal from the Supreme Court of Canada 

November 8, 1934 

LORD Atxin, LORD Tomitn, LORD 

MaoMILLAN, Loeb WRIGAT AND SIR 

LANCELOT SANDERSON 

WILLIAM FRANCTS O'CONNOR 

—APPELLANT 
versus 
GORDON WALDRON—RzspronDENT 


Judicial privilege—Docirine of, when applies— 
Whether extends to authorized enquiry before tribunal 
having attributes similar to Court of Justice— Com- 
missioner appointed under the Combines Investigation 
Act—Whether has absolute privilege—Commissioner, 
when protected, 

The doctrine of judicial privilege has 
extended to tribunals exercising functions equi- 
valent to those ofan established Court of Justice, 
The privilege applies wherever there is 
authorized inquiry, which though not before 
Oourt of Justice, is before a tribunal which has, 
similar attributes. The doctrine has never been’ 
extended further than to Courts of Justice and Tribu- 


been ` 


~ 


an 
ad 


nals acting ina manner similar to thatin which 4 


such Courts act. The question, therefore, in every 
case is whether the tribunal in question has 
similar attributes to aOourt of Justice or acts in 
a manner similar to thabin which such Courts 
act, 

A Oommissioner appointed under the Oombines 
Investigation Act doesnot bave attributes similar 
those of a Oourtg of Justice, nor doea he act in 
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8 manner, similar to that 
Act, Consequently he has no absolute privilege, 
although he will be protected if he establishes 
that he spoke the words complained of on a 
privileged occasion andthe plaintiff fails to prove 
express malice Royal Acquariumv. Parkinson (1), 
applied Caee-law discussed. 


Messrs. A. J. Miller and J. W.G. Barry, 
for the Appellant. 

Mr. Ronald Smith, for the Respondent. 

Lord Atkin.—This is an appeal from 
a judgmentof the Supreme Court of 
(anada, affirming a judgment of the First 
Appellate Division of the Supreme Court of 
Ontario affirming a judgment of Orde, J. 
The original judgment was given on a 
motion by the defendant to dismiss the 
plaintiff's action for slander on the ground 
that it was frivolous and vexatious. The 
question is whether the defendant in utter- 
ing the words was protected by the absolute 
privilege whichis given to words spoken 
bya Judge. The statement of claim 
alleges thatthe plaintiff isa Barrister-at 
Law of the Provinces of Ontario and Nova 
Scotia, and that the defendant published, 
concerning the plaintiff in relation to his 
. profession and practice, to seven named 
pereons the words following: 

“A very odious Counsel. A lawyer cannot advise 
‘a wrong or a crime any more then anybody 
else Hehas no privilegeto dothat Well, then, 
you had full knowledge of the scheme. Was 
it you who ‘gave to O’Oonnor the contrivance of 
effecting a crime without effecting a crime, of 
making a false pretence to the public and to 
the making a false pretence to the public and 
to the law? Was it you who gave to O'Connor or 
did he give ittoyou? J will describe it more 
clearly. Did you give to O'Connor the idea that 
you might beat the law by false pretence ? I say 
it is a thing any lawyer ought to be ashamed of. 
Ido votcare who he is. It is an outrageous, 
scandalous exhibitton. It ought tobe reported to 
the Law Scciety. Anybody who had an evil 
mind or disposition to commit crime would be 


completely carried away by the eloquence of 
Mr. O'Connor.” 


The defence admitsthat the words alleg- 
ed were spoken except “it ought to be 
reported to the Law Society”, and alleges 
that when speaking the words the defend- 
ant spoke them inhis office of a Commis- 
sioner appointed by the Governor-General 
in Council under the Combines Investiga- 
tion Act, R. S. O., C. 26, while he was act- 
ing judicially and thatthe speaking the 
said words was absolutely privileged. 
The statement ofclaim did not allege the 
defendant's office: and it is obvious that the 
pleading could not be struck outas dis- 
closingno causeof action. The plaintiff, 
however, on examination for discovery 
admitted that the words were spoken by the 
defendant while purporting to act under his 


in which euch Courts 
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commission. On that admission the motion 
in question was made and decided. Their 
Lordships areof opinion that the words 
uttered were not protected ly absolute pri- 
vilege, and the order dismissing the ac- 
tion should be set aside. The result will 
be that the action may come on for trial, 
and in these circumstances it is desirable 
that their Lordships should confine their 
opinion strictly tothe matter ‘in issue soas 
to avoid prejudicing the case of either 
party on a future occasion. The law as to 
judicial privilege has in process of time 
developed. Originally it was intended for 
the protection of Judges sitting in recognis- 
edCourts of Justice established as such. 
The object no doubt wasthat Judges might 
exercise their functions free from any 
danger that they might be called to account 
for any words spoken as Judges. The 
doctrine has been extended to tribunals 
exercising functions equivalent to those of 
an established Court of Justice. In their 
Lordships’ opinion the law on the subject 
was accurately stated by Lord Eshar in 
Royal Aquarium v. Parkinson (1) at page 
449* where he says that the privilege, 
“gpplies wherever there isan authorized inquiry 
which though not before a Court of Justice, is, 
before a tribunal which has similar attributes... 
The doctrine has never been extended further 
than to Courts of Justice and tribunals acting 


in a manner similar to that in which such 
Courts act.” 


The question, therefore, in every case 
is whether the tribunal in question has 
similar attributes to a Court of Justice or 
acts ina manner similar to that in which 
such Coarts act? Thisis of necessity of a 
differentia, which is not capable of very pre- 
cise limitation. It is clear that the func- 
tions of some tribunals bring them near 
the lineon onesideorthe other; and the 
final decision must be content with deter- 
mining on which side of the line the tri- 
bunal stands. There must be remembered 
onthe one hand the public policy which 
protects the independence of the Judge; 
and onthe other the public policy which 
requires that a citizen’s reputation must be 
protected against false and malicious defa- 
matory statements, : 

Hasthen a Commissioner appointed 
under the Combines Investigation Act at- 
tributes similar to those of a Court of Jus- 
tice; or does he actin a manner similar 
to that in which such Courts Act? In their 
Lordships’ opinionthe answer must be in 

(1) (1832) 1Q B 431; 61 LJ QB 409; 56 J P 404; 
40 W R450; 66 LT 518. 

*Page of (1892), 1 Q. B.-L #d,] 
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the negative, Their Lordships had occasion 
recently to examine the provisions ,of the 
Act in question in Proprietary Articles Trade 
Association v. Attorney-General for Canada 
(2) and find it unnecessary to review in 
detail its provisions. The constitutional 
validity ofthe Act was in that case express- 
ly impugned onthe ground that is con- 
stituted an interference with the ad- 
ministration of justice. The Judicial Com- 
mittee negatived that contention, and it 
seems clear from the judgment that they 
came tothe conclusion that the sections 
dealing with the investigations by Commis- 
sioners and others were merely administra- 
tive machinery for inquiring whether offences 
had been committed. It is only necessary 
to remember that the Commissioner by the 
` Act is empowered to enter premises and 
examine the books, papers and records 
of suspected persons to see how far his 
functions differ from those of a Judge. 
His conclusion is expressed in a report; 
it determines norights, nor the guilt or 
innocence of anyone. It does not even 
initiate any proceedings, which have to 
be left tothe ordinary criminal procedure. 
While it is true that some tribunals charged 
with the duty of inquiry whether an 
offence or breach of duty has been com- 
mitted have been held entitled to judicial 
immunity, such as a military Court of 
inquiry, Dawkins v. Rokeby (8), or an 
investigation by an ecclesiastical commis- 
sion Barratt v. Kearns (4), there were in 
those cases conditions as to the way in 
which the tribunal exercised its functions 
and as to the effect of its decisions which 
led to the conclusion that such tribunals 
had attributes similar to those of a Court 
of Justice. On the other hand the fact that 
tribunal maybe exercising merely admin- 
istrative functions though in so doing it 
must act “judicially” is well established and 
appears clearly fromthe Royal Aquarium 
v. Parkinson (1) above cited. If it is ex- 
ercising such functions it seems to be 
immaterial whether itis armed with the 
powers of a Court of justice in summoning 
witnesses, administering oaths and punish- 
ing disobedience to its orders made for the 
purpose of effectuating its inquiries: see 
Shell Co. of Australia v. Federal Commis- 
sioner of Taxation (5). 

(2) (19381) A O 310; 100 LJP O 84; 47 TLR 2:0; 
144 L T 577, 

(3)-(1873) 8Q B 255;7 H L744; 45 LIQ B8. 

(4) (1905)1 K B 504; 74 L J K B318; 21 TLR 212; 

W R 356; 92 L T255, 

(5) (193!) A O 275; 100 LJPO5855,47 TL Rb; 
> M4 L T42, 
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Smith, J., in the Supreme., Court, found 
his view confirmed by the decision in the 
Court of Appealin Hearts:of Oak Assur- 
ance Co. v. Attorney-General (6). That 
decision was reversed in the House of 
Lords Hearts of Oak Assurance Co. v. 
Attorney-General (7) since the decision in 
the Supreme Court. That was a case of 
an inquiry by aniuspector under statutory 
powers given by the Friendly Societies Act. 
It seems to their Lordships probable that 
ifthe learned judges of the Supreme Court 
had had the advantage of considering 
that decision and the statement therein 
of Lord Dunedin that such an ‘iuquiry was 
not a judicial ,proceeding : and that 
privilege in it would be qualified. not 
absolute they might have come to a 
different conclusion.’ In the result their 
Lordships find themselves in agreement 
with the reasoning and decision-of the late 
Hodgins, J,, in the appellate division of the 
Supreme Cuurt of Ontario. The defendant 
jn this case will be protected if he estab- 
lishes that hespoke the words complained 
of on a privileged occasion, and the plaintiff 
fails to prove express malice.- This. is the 
measure of protection given to other ` ad- 
ministrative officers exercising similar 
duties, and their Lordships know of no 
legal principle which affords any further 
or better protection. Theappeal should 
be allowed andthe orders in the Court 
below discharged with costs and their 
Lordships will humbly advise His Majesty 
accordingly. The appellant must have his 
costs of the appeal. . 
Appeal allowed. 

Solicitors for the Appellani—Messrs. 
Bischoff, Cape, Bischooff & Thompson. 

Solicitors for the Respondent—Messrs. 
Blake & Redden. 


(6) (1931) 2 Ch 370; 100 LJ Oh, 310; 47 TLR 
579;75 SJ 615; 145 L T €62. i 

(7) (1932) A O 392; 101 LJ Ch. 177; 147 L T 41; 
48 T L R286. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 147 of 1933 
October 24, 1934 
SULAIMAN, O. J. AND GANGA Natu, J. 
Lala NAWAL KISHORE AND OTHERS 
— DEOR EE-HOLDERS— Å PPELLANTS 

VETSUS . 
BUTTU MAL—Avotion-PuRcHASER 
AND ANOTHER —J UDGMENT- 
DEBTOR— RESPONDENTS ' 
Civil Procedure Code (Act V of 1909), 0, XXI, rrs 
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85, 86—Default of payment within period prescribed 
-—Discretion of Court, if confined only to forfeiture 
of 25 per cent. deposited~ Re-sale, if essential, 

Order XXI, r. 85, Civil- Procedure Code, requires 
that the full amount of the purchase money 
shall be paid by the purchaser into Court before the 
Court closes on the lith day from the sale of 
the’ property and under r. 86 in default of pay- 
ment within the period mentioned in the last 
preceding rule, the deposit may,if the Court thinks 
fit after defraying the expenditure, te forfeited to 
Government and the property shall be re-sold. The 
discretion referred to in r.86 is confined to the 
forfeiture and not to the re-sale of the property. 
Basawan Dube v't Anpurna Kunwar (1) dissented 
from and held overruled by Lala Lachman Narain 
v. Chattar Singh, Execution Second Appeal No, 1393 
of 1928, decided on April 18, 1929. 


F. 0. A. from an order of the Subordinate 
Judge, Agra, dated April 26, 1933. 

_ Mr. M. L. Chaturvedi, forthe Appellants. 

Mr, R. K. S. Toshniwal, for the Respond- 
énts. 

Judgment.—This is a decree-holders’ ap- 
peal from an order confirming the sale. 
. The property was sold at an auction on 
October 9, 1938, for Rs. 2,325 and was 
purchased by the respondent, Buttu Mal. 
The auction-purchaser deposited 25 per 
cent. as required by O. XXI, r. 84, im- 
mediately, but he did not deposit the 
balance of the purchase money within 15 
days as required by r. 85. Possibly the 
reason was that an application was filed on 
behalf of the judgment-debtor immediately 
to have the sale set aside. This applica- 
tion remained pending for a long time 
and was’ ultimately disposed ofon Novem- 
‘ber 18, 1932. Previous to this date the dec- 
ree-holder obtained the permission of the 
Court on July 18, 1931, to deposit the 
balance in Court and he deposited the re- 
maining three-fourths on July 27, 1931. 

The decree-holder, however, applied that 
the deposit had not been made in accord- 
ance with r.85and that the property 
should be re-sold. The learned Subordi- 
nate Judge first allowed the application 
ex parte but later on the application of 
the aucticn-purchaser dismissed the decree- 
neler application and confirmed the 
sale. 

He relied on an observation made in 
Basawan Dube v. Anpurna Kunwar (1). 

It is contended before us that the 
Subordinrte Judge had no jurisdiction to 


-extend the time and that when the default 


was madein depositing the balance ofthe 
amount as required by r.85, the Court 


‘ought to have ordered the re-sale of the 
‘property, and that the only discretion is as 


(1)95 Ind. Oas. 46; A I R 1996 All, 509, 
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regards the forfeiture of the deposit of 
25 per cent. 

This contention is obviously well founded. 
Rule 85 requires that the full amount of the 
purchase money shall be paid by the 
purchaser into Court before the Court 
closes on the 15th day from the sale of the 
property. Rule 86 also requires that in 
default of payment within the period men- 
tioned inthe last preceding rule, the de- 
posit may, if the Court thinks fit after de- 
fraying the expenditure, be forfeited to 
Government and the property shall be 
re sold. 

In Basawan Dube's case (1) no appeal lay 
to the High Court and there was no ground 
for interference in revision. It might not, 
therefore, have been necessary to decide 
the question whether the Court below had 
erred in accepting the deposit beyond time, 
but the observation to that effect was cer- 
tainly wrong and not warranted by the 
language of O. XXI, r. 86. This case 
must be deemed to have been overruled 
by implication of a Division Bench ruling 
of this Court in Lala Lachman Narain y. 
Chattar Singh, Execution Second Appeal 
No. 1393 of 1928, decided on April 18, 
1929, in which it was clearly held that the 
discretion was confinedto the forfeiture 


“and not to the re-sale of the property. 


We accordingly allow this appeal and set- 
ting aside the sale of October 9, 1930, 
direct that proceedings be taken for re-sale, 
The appellants will have the costs from 
auction-purchaser, Buttu Mal in both 
The appellants are not entitled to 
refund of court-fees already paid, 

N. Appeal allowed. 


— 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No. 161 of 1933 
February 9, 1934 
RUPOHAND, A. J. 0. 
Firs HORMUSJI AND DARUWALLA~— 
PLAINTIFFS 


Versus 
DISTRIOT LOCAL, BOARD, KARACHI 


— DEFENDANTS 

Arbitration—Submission to—Essentials—dgreement 
held not amounting to one of submission to arbitra- 
iion and hence stay refused under Arbitration 
act (IX of 1899) 15. 19—Agreement to submit to 
arbiiration— Construction—Court should start with 
bias in favour of maintaining agreement to submit to 
arbitration—Limitations—Contract — Construction — 
Claim against Board, whether complaint against 
Board Oficials. 

One of the essential ingredients of a submission to 
arbitration is thatthe parties should intend that thg 


912 
dispute intended to be referred should be determin- 
ed ina quasi-judicial manner; lf it is not to be so 
determined, the agreement does not amonnt to a 
submission to arbitration and the person who decides 
the dispute is not an arbitrator. Therein lies the 
distinction between an agreement for submission to 
an arbitrator and an agreement to accept the deci- 
sion of a valuer or appraiser or of a racing steward 
or of the Counsel of the parties. In all such cases 
there is no animus arbitrandi. [p. 912, col. 2.] 

[Case-law referred to.] 

A contract between the Karachi District Local 
Board and the contractor contained a ‘clause 
as follows: ‘The President of the Board will 
be the judge for (interpretation) of the meaning 
and intention of the contract and for any com- 
plaint (grievance) which the contractor may have 
and his decision will be considered final.” Before 
the suit, the President had carried “on corres- 
pondence with the contractor and in that he had 
irrevocably committed himself to certain 
views onthe disputes between the parties, Ina 
suit filed by the contractor against the Board, an 
application for stay of the suit under s. 19, Arbitration 
Act, was made ; . 

Held, that the clause did not amount to an agreement 
to submit disputes to arbitration,and, therefore, there 
could be no stay of the proceedings under s. 19 of the 
Act.’ The President had also committed himself to 
certain views, and, therefore, too, the stay should be 
refused. [p.913,col 2] — h 

As a submission to arbitration deprives a party 
of the right accorded to him by Common Law to 
have the disputes decided by a Court of law, it must 
be strictly construed, and before any stay is granted, 
it must clearly appear from the terms of the sub- 
mission that with reference to the point in issue in 
the suit, the plaintiff has 
right of having it decided by the Court. fp. 913, 
col. 2: p.914,col 1] | 

Although the Court is bound to start with a strong 
bias in favour of maintaining the special bargain 
between the parties, it must atthe same time, con- 
sider all the circumstances of the case with vigilance 
to see that it is notdriving either of the parties toa 
tribunal where thereis a likelihood ofhis not get- 
ting substantial justice. Bristol Corporation v. 
John Arid & Co (6), reliedon. [p.915, col. 1.} 

A claim made by the contractors against the 
Board is nota complaint by the contractors against the 
Officers of the Board. [p. 914, col. LJ , 

Mr. Nddirshah Naoroji, for the Plaintiffs, 

Mr. Kimatrai Bhojraj, for the Defend- 
ants. KM ee 

Order.—This is an application under 
s. 19, Arbitration _Act, for stay of a suit 
filed by the plaintiffs against the Karachi 
District Local Board for recovery of 
Rs. 19,000 odd said to be the balance of 
the amount due to the plaintiffs in res- 
pect of a building contract. 

The District Local Board contend that 
cls. 17 and 23 of the agreement between 
the parties provide for a submission to 
arbitration of all disputes which may arise 
between them and that the arbitrator to 
whom such disputes are to be referred is 
the President for the time being of the 
Local Board. They say that itis in con- 
travention of the submission clause that 
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this suit has been filed and that therefore 
it should be stayed. Clauses.17 and 23 
read as follows: 

“The decision of the President of the Board will 
be considered final:—17, The President of the 
Board will be the Judge for (interpretation) of the 
meaning and intention of the contract and for any’ 
complaint (grievance) which the contractor may have 
and his decision will be considered final.” 

“About the appeal to the President :—23. If there 
appears any objection to the contractor with respect 
to the order or decision of the subordinate of the 
Engineer, Sub-overseer or Overseer, Mistri, ete, he 
can appeal to the Engineer, and if he has any objec- 
tion to the order or decision of the Engineer, he can 
appeal to the President of the Board whose decision 
will be deemed as final.” 

Mr. Kimatrai has contended that the 
translator has mistranslated the expression 
“Munsif” in cl. 17 and that that expression 
means “an arbitrator” and not a Judge. 
I am afraid I cannot accept this conten- 
tion. ‘“Munsif” means a Judge, although, 
as will presently appear, very little turns 
upon the exact meaning to be attached to 
that expression. The application for stay 
has been opposed on different grounds 
which may be summed up in the following 
issues: (1) Do els. 17 and 23 of the agree- 
ment contemplate a submission of disputes 
to the arbitration of the President of the 
District Local Board? (2) Do the disputes 
now pending between the parties come 
within the purview of the clauses referred 
to above ? (3) Have the defendants taken 
step in the proceedings within the mean- 
ing of s. 19, Arbitration Act? (4) If not, 
should not the Court stay the suit? 


Reading the agreement as a whole, I 
am inclined to the view that cls. 17 and 
23 do not contemplate a submission of 
disputes to arbitration. 

One of the essential ingredients of a 
submission to arbitration is that the parties 
should intend that the dispute intended to 
be referred should be determined in a 
quasi-judicial . manner: see Halsbury's 
Laws of England, Vol. 1, para. 1071. If 
it is notto be so determined, the agree- 
ment does not amount to a submission to 
arbitration and the person who decides the 
dispute is not an arbitrator. Therein lies 
the distinction between an agreement for 
submission to an arbitrator and an agree- 
ment to accept the decision of a valuer or 
appraiser or of a racing steward or of the 
Counsel of the parties. In all such cases 
there is no animus arbitrandi, Several 
decisions have been cited inthe foot-note 
(k) at p. 622 of Halsbury’s Laws of Eng- 
land, Vol. 1, Edn. 2, on this point. It 
will be sufficient to refer to the observations 





er 


OEE On Nga aie N te Soe 





1935 ` 
js Ah, E ae 
made insome of them. In Wadsworth v. 
Smith (1), Blackburn, J., has said: 

“Where by an agreement the right by one of the 
parties to have or do a particular thing is made to 
depend on the determination of a third person, that 
is not a submission to arbitration, nor is the determi- 
nation an award,” 

In Scott v, Liverpool Corporation (2), it is 
Baid: 

_“Whera the contract provides for the determina- 
tion of the claims and liabilities of the contractors 
by the judgment of some particular person, this 
would be incorrectly called a provision for submis- 


Bion to arbitration.” 


In Re Carus-Wilson & Greene (3), Lord 
Esher, M. R., has stated the law on the 
point thus: : 

“If it appears from the terms of the agreement, 
by which a matter is submitted to any person 
that that which he is to do isto be in the nature of 
a judicial inquiry, and that the object is that he 
should hear the parties and decide the matter upon 
evidence to be led before him, there the person is 
an arbitrator. But if it appears that the object of 
appointing the’ person was not to settle differences 
after they had arisen, but to preclude differences 
from arising, there the person appointed is not an 
arbitrator. There is an intermediate class of cases 
in which a person isappointed to determine disputes 
after they have arisen, but is not bound to hear 
evidence or argument. In those cases it may be 
more difficult to say whether the person is a valuer 
oran arbitrator. They must be determined accord- 
ing to the circumstances in each particular instance 
by the intention of the parties.” 4 

In Kennedy, Lid. v. Barrow-in-Furness 
Corporation, a case decided in 1909, and 
referred to in Hudson on Building Con- 
tracts, Edn, 4, Vol. 2, at p. 411, the agree- 
ment provided that the Engineer was to be 
the exclusive judge on all matters arising 
out of the contract and his certificate was 
to have the force of an award. It was held 
that the. Engineer was not an arbitrator, 
Buckley, J., observing: 

“He (the Eagineer) isthe person whose determina- 
tion is required by the parties. It is not a judicial 
act, but it is an administrative act in the interests 
of the Corporation who is going to pay, and he is 
to be the judge, ora kind of arbitrator, ora person 
whose decision is to be final in the mattera of the 
execution of the works. I do not think that means 
he is an arbitrator or acting in a judicial capacity at 
all.” ‘ 

This case has been referred to with appro- 
val by Pickford, L. J., in Monro v. Bognor 
Urban Council (4). In Charles v. Cardiff 
Collieries, Ltd. (5) Scrutton, J., has pointed 
out that the decision of a Chairman of the 
Conciliation Board was not an award witb- 


in the meaning of the English Arbitration 


(1) (1871) 6 QB 332; 40L JQ B18; 19 WR 797, 

(2) (1858) 23 -L J Ch, 23); 5 Jur. (N 8) 105. 

(3) (1886) 56 LJ Q B 530; I3Q BD 7; 13 W R43; 
55 LT 864. 

(4) (1915) 3K B 167;%L J KB 1091; 799 P 
286; 59 SJ 348;13LGR A 31; 112 L T 96), 

(5) (1928) 44T L R 448, 
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Act, and the mere fact that the parties had 
called the Chairman's decision an award or 
himself an arbitrator, seemed to his Lord- 
ship, a matter of very small importance, 
and by no means introduced the whole 
machinery of the Arbitration Act, 1889, 
with its special powers to review the deci- 
sions of a tribunal within the Act. 

Reading the agreement as a whole, I do 
not find anything in it to suggest that the 
President of the District Local Board is 
required to give a quasi-judicial decision 
in respect of disputes which might arise 
between the contractors and the Board, as 
an arbitrator after hearing the parties. 
“Munsif”, literally interpreted, means a per- 
son who does “Insaf”? or justice, and in the 
Sindhi Dictionary it is translated as Judge, 
but whatever be its meaning, the use of that 
expression does not necessarily indicate 
that the President is nominated as an ar- 
bitrator. 

I am also not inclined to the view that 
this case is one of those intermediate cases 
referred to by Esher, M. R., where it could 
be said that the parties intended to leave it 
to the President to decide every kind of 
dispute without taking evidence or hearing 
arguments. The President is a layman 
and the disputes in suit require technical 
evidence to be given before justice can be 
done. 

I am not now concerned with the ques- 


tion whether the decision given by the Pre- 
sident, if any, in respect of such disputes 


is binding upon the contractors and isa 


conclusive answer to the claim in suit or 
any part thereof. I am now dealing with 
the application for stay of the suit, and in 
the view I take of the two clauses, I am 
unable to see that they amount to a sub- 
mission to arbitration. Apart, therefore, 
from the question whether or not the points 
now in dispute are points which were left to 
the decision of the President and whether 
his decision is a good answer to the claim. I 
hold that cls, 17 and 23 do not amount to 
an agreement to submit disputes to arbi- 
tration, and that, therefore, there can be 
no stay of the proceedings under s. 19 of 
the Act. With regard to the second issue, 
again it is well settled that as a submission 
to arbitration deprives a party of the right 
accorded to him by Common Law to have 
the disputes decided by a Court of law, it 
must be strictly construed, and that before 
any stay is granted, it must clearly appear 
from the terms of the submission that with 
reference tothe point in issue im the suit 
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ihe plaintiff has deprived himself of his 
right of having it decided by the Court. 

I, therefore, asked Mr. Kimatrai to 
explain how the disputes which are the 
subject-matter of the present suit come 
within either cl. 17 or cl. 23 of the agree- 
ment. He has very rightly conceded that 
cl. 23 has no application whatsoever. But 
he has contended that cl. 17 is wide 
enough to cover all disputes which arise 
out of the contract between the contractors 
and the Board including those which are 
the subject-matter of the suit. He has 
argued that the disputes between the par- 
ties inter alia relate to inferiority of work, 
excess rates claimed, excess measurements 
asked for and the quantum of excess work 
done, and that in respect of all these dis- 
putes, the decision of the President binds 
both parties. Now so far as these disputes 
go, it is difficult to see how they come with- 
in the purview of the words or ‘interpreta- 
tion” of the meaning and intention of the 
contract.” It is also difficult to see how 
these disputes come within the purview of 
the words “any complaint (grievance) which 
the contractors may have.” The expres- 
sion used in Sindhi for complaint is 
“shikayat.” It might be that the contrac- 
tors, that is to say, the plaintiffs, had certain 
complaints to make against the alleged 
high-handed action of the engineer and his 
department while the work was going on. 
They either made those complaints or they 
did not. And if they did make complaints 
and a decision was given by the President 


in respect thereof, such decision might be. 


pleaded whether successfully or not, as an 
estoppel and as preventing the plaintitis 
from going behind it. That will perhaps be 
a point to be decided in the suit, but I 
fail to see how a claim made by the con- 
tractors against the Board is a complaint 
by the contractors against the Officers of 
the Board. 

I do not wish to say anything more 
on this point, so as not to prejudice 
either party with regard of any plea 
which might be raised at the trial of the 
suit that the decision, if any, given by 
the President on any particular complaint 
made tohim is binding on the plaintiffs. 
Nor do I wishto go into the two further 
questions which have been incidentally 
argued, firstly, whether the present President 
can decide disputes which arose during his 
predecessor's tenure of office, or whether 
_ it is the President in, whose time those dis- 
putes arose who can decide them; secondly, 
whether an agreement to submit disputes 
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to arbitration or even to submit disputes td 
the decision of the President which does 
not amount toa submission to arbitration 
is ulira vires of the Local Boards Act. I, 
therefore, hold on Issues Nos, 1 and 2 as 
follows :— 


The agreement does not contemplate 


submiesion of disputes to arbitration, and 
assuming that it does, the disputes which 


are now the subject-matter of the suit do | 


not come within the purview of either cl. 17 
or cl. 23 of the agreement. With regard to 
the third point, Iam inclinedto the view 
that in the circumstances of the present 
case, the defendants have not taken any 
steps in the proceedings within the meaning 
ofs.190f the Act. The defendants were 
served with a summons on September 14, 
1933, requiring them to be present on 
September 21, 1933. The summons which 
was sent by post appears to have been 
returned to this Court on September 21, 
1933, the date on which this case was taken 
up before the Registrar. There was some 
delay in sending out the summons from the 
Court. Ib was prepared on August 17, 
1933, but signed by the Sheristedar on 
August 31, and seems to have been issued 
later. The defendants were entitled to a 
reasonable time toenable them to decide 
what action they should take in the matter. 
Their formal appearance before the Registrar 
on the 21st before they had a fair opportunity 
of deciding what they should do, should 
not ordinarily debar them from applying 
for stay of the suit. It is.no doubt true that 
on that day the Registrar made the following 
note:-— ~* 

“Sammons duly served on the defendants. Messrs, 
Harchandrai & Co., have filed power forthe defend- 
Te eea in three weeks, Call up again on October 


The above note is silent as to the cause 
why time was extended for filing written 
statement and also why ten days were 
altered into three weeks. It is common 
ground that the learned Advocates engaged 
cn either side did not appear before the 
They had 
deputed their clerks to be present before 
the Registrar to see what orders were being 
passed. Affidavits have been filed, one 
by the clerk of Messrs. Harchandrai & 
Co., and the other by the clerk of Messrs. 
Nadirshah & COo., one alleging that he 
never asked for time, and the other alleg- 
ing that time was extended at the request 
of the other, But neither of these clerks 
could, in law, move the Court or for the 
matter of that the Registrar, for extension 
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Of time for filing 4 written statement or 
Consent to extension of time. Nor is there 
any evidence that the clerk of Messrs. 
Harchandrai & Oo. was, as a matter of 
fact, duly empowered to ask for time to file 
2 written statement either with or without 
the consent of -the other side. I am, there- 
fore, not prepared to attach the same 
Importance to the presence of the clerks 
concerned beforethe Registrar or what they 
said or. did at that time as has been 
contended for and to penalize the defend- 
ants by depriving them of their right to 
apply for stay of the suit. 
> On the fourth issue Iam of opinion that 
in view of the correspondence carried on by 
the President before suit he has incapacitat- 
ed himself from acting as an arbitrator 
even if cl. 17 is interpreted as amounting 
to a valid submission to his arbitration. 
He appears to have dealt with the matter 
ex parte and to have already irrevocably 
committed himself to certain views. 
Although Tam bound to start with a strong 
bias in favour of maintaining the special 
bargain between the parties. Imust to 
use the words of Lord Moulton in Bristol 
Corporation v. John Arid & Co. (6) at the 
same time, consider all the circumstances of 
the case with vigilance to see that I am not 
-driving either of the parties to a tribunal 
where there is a likelihood of his not getting 
substantial justice. In this connection it 
will be sufficient to refer to three of the 
letters sent by the President. In the letter 
dated August 7, 1933, he has said : — 

aus awane have the honour to inform you that 
your detailed claims have been considered and closely 
scrutinized by the Engineer of the Karachi District 
Local Board, who has made a detailed report on the 
basis of which the total amount payable to you 
would be Rs, 55,0/72-5-0, provided I were to accept 
‘the recommendatious of the Engineer for paying 
you for some items more than was intended 
by the Engineer when he prepared and signed 
the final bill of Rupees 53,507-10-0 on June 2, 
1933, which I have not yet finally decided whe- 
ther to accept or not, and I do not feel inclined 
to make any snch decision unless you show your 
willingness to come to some final settlement * * * *I 
must draw your attention to the fact that the works 


Jander reference, executed by you, cannot be said to 


have been staisfactorily executed by yóu, as there 
‘are so many defects still to be removed by you before 
you can legitimately claim full and final settlement 
fof the bill. From time to time you have been 

officially and personally informed to remove the 
. defects shown and pointed out to you personally by 
jithe District Overszer, Now therefore in continuation 
f of previous letters sent to yau in that connection, I 
, again request you to remedy all the defects in the 
t construction of the main building and subsidiary 


) works, particularly the following defects, which s3 
\ far have appeared to be the most noticeable," 


(6) (1913) A O24; 82Ld KB 684; 77 J P 209; 29 


i TL R 360; 103 L T434, 
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In the letter dated August 11, 1933, he 
has said: 

“In continuation of my previous letters I have also 
to inform you that ‘according to the agreement you 
had to use the best kind of Nusserwanji tiles or tiles 
of a kind similar to those, while the Engineer seems 
to have allowed you to use a kind of tiles which 
is much inferior to the best pattern of Messrs. Nus- 
serwanji & Oo. As already intimated to you, besides 
there being defects required to be removed, the 
quality of work and materials in several respects is 80 
poor that proportionate reduction on that account will 
have to be made from your bill, Inany case, I cannot 
think of making any further payment to you unless 
and until you remove all the defects and replace the 
inferior materials by superior materials that were 
required to be used under the conditions of the 
agreement.” 

Ia the letter dated August 15, 1933, he 
has said: 

“Thus it would appear that the contractors have 
already been paid perhaps even in excess of what 
would be their legitimate dues, and if it is so, it will 
now be for the Board to decide how and from whom 
to effect recovery of any payment that may have been 
made inexcess to the contractors, after determining 
the deductions to be made (from the bills already paid) 
on account of defective work in some respects and on 
account of inferior materials having been used in 
some respects instead of superior materials which 
should have been used.” 

Even if my finding on Issues Nos. 1 and 2 
had been in favour of the defendants, 1 
would have refused to stay the suit. | 

I accordingly, dismiss this application 
with costs. I find that the defendants have 
made two applications for the same relief, 
One of the applications has ben filed in 
the suit. A separate application has been 
filed asa Judicial Miscellaneous Application 
in accordance with the practice which 
prevailed in this Court prior to the Full 
Bench ruling in Benarsidas & Sons V. 
Murlimal Santaram (7), and the recent 
amendment of s. 19, Arbitration Act. This 
order is passed on the application in the 
suit, The other application is dismissed 
with no order as to costs. The attention 
of the Registrar is invited to the desirability 


of getting the rules of the Court amended, 


so as to require an application under 
s. 19 to be made in the suit which is 


sought to be stayed. 


D. Stay refused, 


(7) 146 Ind. Oas. 1019; "A I R 1933 Sind 376; 27 9 
LR 45!;6 R S106. . Sy 
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MADRAS HIGH COURT 
Civil Appeal No. 215 of 1929 

January 15, 1934- 
RAMESAM AND CORNISH, JJ. 
GOPALU PILLAJ—APPELLANT 
versus | 
N. R. KOTHANDARAMA AYYAR — 


AND OTHERS—RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss, 39, 28 (2), 
40- Scheme proposed—Parties agreeing to leave out 
debt on particular promissory note—Separate suit by 
holder, if can be maintained—Power of the Court to 
dispense with schedule of creditors and debts—llindu 
Law—Debt—Execution of promissory mole in name 
of one member—Any member getting share can 
maintain suit to recover his share only—Promissory 
note—Whole family can recover debt but after 
partition person getting it can maintain suit to recover 
his share without assignment—Transfer of Property 
Act (IV of 1&82), s. 130. 

There is nothing inthe Provincial Insolvency Act, 
to show that a scheme may not by the consent of all 
parties interested exclude a particular debtor debts 
which are not urgent or the burden of which on the 
insolvent is very problematical and may never arise. 
Moreover, in the case of a scheme, e, 28 (2), Pro- 
vincial Insolvency Act has to be read with s. 39 
and the protection is taken away by s. 39 in res- 
pect of debts not included in the scheme. Con- 
sequently where a holder of a promissory note 
agrees that the promissory note be left out of con- 
sideration in the settlement proposed and should not 
form an obstacle toit, but at the same time does 
not give up rights init, the holderis not precluded 
from recovering the debt on the promissory note by 
a suit. Khalil-ul-Rahman v, Ram Sarup (2) relied 
‘on. Govindas Chaturbhujadas v. Ramadoss (3), 
distinguished. [p. 918, col. 2; p. 919, col. 1.] 

The Court cannot dispense with the schedule of 
the creditors and debts included in the approved 
composition. Itis made by the Act a requisite 
-part of the procedure for effectuating a composition. 
.The importance of the schedule is that the section 
siys that the creditors whose names and debts are 
entered in the schedule shall be bound by the com- 
position. The meaning of this is that a creditor 
whose debt is not entered in the echedule will not be 
bound by the composition arrangement. Kahailal-ul- 
a v. Ram Sarup (2), referred to [p. 921, 
col. Ll, 

_ One of thejoint promisees may sue to recover the 
whole debt making the other a party. But where 
there is one promisee in the beginning but after- 
wards the right comesto reside in two persons as 
tenants-in-common, that is, where a promissory 
note is executed inthe name of a member of joint 
Hindu family but the debt is partitioned afterwards, 
in,such a case any one may sue to recover hisown 
share but theother co-sharer must be made a party. 
For otherwise the debtor may be harassed by pleas 
which are inconsistent as to the share due to each 
claimant and the finding in one may not be binding 
on the other and the debtor may suffer by incon- 
sistent judgments, To avoid such injustice to the 
debtor the other co-sharer must be made a party. 
In such a case the more prudent course for the other 
co-sharer would be to apply to be made a co-plaintiff 
or if his share is given up the actual plaintiff may 
recover his own share only and the suit is not liable 
tothe objection of splitting up the debt the other 
share being given up, as the debtor profits bya 
claim being made against him for a smaller amount. 
Meyappa Chetty v. Subramanian Chetty (9), referred 
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to, Siluvaimuthu Mudaliar v. Muhammad Sahu 
(10), explained. Annapurnamma v. Akkayya (11); 
distinguished. 4 

Where a note is taken in the nameof a member of 
a joint family, the whole family existing at thé 
time of suit can certainly recover the amount of thé 
loan on the allegation that the debt really belonged 
to the family, In such a case the suit is really 
based on the debtand not on the instrument in its 
character of a negotiable instrument. And after 
the partition a person to whom a ebare of this 
debt is allotedcan bring a suit to recover his share 
of the debt. Jn such acase no aesignment of debt is 
necersary. Chandana Venkatadri v. Majatt 
Laximinarasimma Kow (6) and Muhammad Khamar- 
ali v. Ranga Rao 17), relied cna Gogala Aiyangar v. 
Venkatakrishna Aiyangar (5), explained. Subha 
Narayana Vathiyar v. Ramaswami Aiyar (4), dis- 
tinguished. [p.919,col. 2] 

Appeal against the decree of the Court 
of the Subordinate Judge, Mayavaram, 
dated December 21, 1928, in O. S. No. 29 of 


1928, 


Messrs. K, S. Jayarama Ayyarand 5, 
Nagaraja Ayyar, for the Appellant. 

Mr. K. &, Venkataraman, for the Respond- 
ents. 

Ramesam, J.—This appeal arises out 
of a suit brought by the plaintif 
Kothandarama Ayyar to recover his half 
share of a debt evidenced by a promissory 
note executed by the first and second 
defendants in favour of his deceased 
brother Natesa <Ayyar and to get 
the other half share paid. to the third 
defendant who is Natesa Ayyar’s widow. 
The promissory note was executed on 
July 21, 1925, for Rs. 3,945-€-10 according 
| given therein. The 
plaintiff alleged that at the time of the 
execution of the suit note, the plaintiff 
and his brother were undivided. Natesa 
Ayyar died on March 22, 1926, leaving a 
widow Avayambal Amma], the present 
third defendant. The relative rights of 
the plaintiff and the third defendant in 
the properties of the family being the 
subject of doubt, a partition deed and an 
agreement were executed between them 
on June 6, 1926. The partition deed 
generally provides that the family proper- ' 
ties not expressly mentioned in it should 
be taken equally (Ex.1). But the agree-, 
ment (Ex. E) expressly provides that ‘ches 
amounts due to the family and mentioned \ 
in the list attached hereto shall . bes 
collected either in the crdinary course ok 
through Court bearing the expenses in 
common and the amount realised shall 
from time to time be received equally.’¥, 
A schedule of debts was appended to it 
and the debt evidenced by the suit pros 
missory note is included in it. The suit 
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was filed on July 23, 1923, but it is 
admitted that July 21 and 22 were 
holidays and the Court re-opened on the 
23rd July. No question of limitation was 
raised in the issues nor was any argued 
before us. 

The first defendant pleaded that the 
suit debt belonged exclusively to the 
deceased Natesa Ayyar (para. 6) and that 
tbe portition deed was brought about 
fraudulently (para. 8). He also pleaded 
that the suit not being based on an 
assignment from the third defendant should 
be dismissed. The first issue is whether 
the plaintiff is entitled to maintain the 
suit. We may assume that the issue is 
intended to raise all possible technical 
objections to the maintainability of the 


suit. The third defendant remained ex 
parte. She was so declared on September 
3, 1928. The trial of the suit began 


on November 26,1928, and arguments were 
partly heard on November 27. On Novem- 
ber 30, on the plaintifi’s request the case was 
adjourned for the production of succession 
certificate for third defendant's half share, 
On December 12, the plaintiff's Pleader 
put in a petition to set aside the ex parte 
order against the third defendant. This 


, Is somewhat extraordinary because one 


would expect that the third defendant 
would herself put in such a petition. On 
the same day a written statement was 
filed by the third defendant appearing 


| through the plaintiff's Vakil in which she 


prays for a decree in her favour for 


, one half of the amount according to the 


plaint. She dces not pray for her name 
being transferred as a plaintiff. The 
written statement was not accompanied 
by any affidavit of hers explaining her 
late appearance. On that date the order 
declaring her ex parte not being set 
aside, she was not even entitled to file 
a written statement. The case was adjourn- 
ed to December 18, 1923, for the pro- 
duction of the succession certificate in 
respect of her share. On December 18, 
the exv parte order against the third 
‘defendant was set aside and the case 
was adjourned for the production of the 
succession certificate. Succession certificate 
was ordered to be issued to her on 
December 20, by the same Sub-Judge. 
It was produced on the 21st and exhibited 
‘as Ex. VI, and judgment was delivered 
ion the same day giving a decree for the 
lwhole amount of the debt in favour of 
the plaintiff and the third defendant. 
"The first defendant files this appeal. 
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The first of the points raised by the 
appellant which should be dealt with in 
their logical order is that the whole suit 
is barred and is not maintainable by 
reason of certain proceedings in the 
insolvency of the first defendant. The 
first defendant became very heavily 
indebted. He filedI. P. No. 15 of 1925 in 
the Subordinate Judge's Court of Mayava- 
ram for being declared insolvent. It was 
transferred to the Official Receiver's Court 
of Negapatam and numbered as I. P. No, 
1 of 1926. He was adjudicated onJuly 
16, 1926. He then applied by a petition 
dated March 23, 1927, in the Subordinate 
Judge's Court of Mayavaram suggesting 
a private arrangement and praying for 
stay of further proceedings beforé the 
Official Receiver, Negapatam. In this 
petition Natesa Ayyar appears as the 
third respondent but it is also shown 
that he died and the ‘present plaintiff 
and the third defendant were brought 
in as legal respresentatives and made 
the 23rd and 2ithrespondents. In para.4 
of the petition it is alleged that the 
petitioner has debts to pay to the extent 
of Rs. . 8,723-11-7. This figure excludes 
the amount due on the suit -promissory 
note. A note was made at the end of 
the list of debts that although he executed 
the suit promissory mole in favour of 
Natesa Ayyar the second defendant -was 
liable to pay on it and that he (i. e., first 
defendant) is not liable. Notice was 
ordered on this petition on April 22nd. 
Respondents Nos. 23 and 24, 7. e., the present 
plaintif and the third defendant,: were 
served by July 21. Finally permission 
was granted to the petitioner to raise the 
required amount by executing a usufructu- 
ary mortgage and to deposit Rs. 8,500 
in’ Court for paying off the debts. This 
was on August 16,1927. On October 28, 


"1927, the present plaintiff and the third 


defendant filed a memorandum in which 
they stated that they were willing 
to receive Rs. 1,453-1-3, ia full 
satisfaction of another debt due to 
them on a mortgage mentioned in the. 
insolvency schedule. This memorandum 
makes no reference to the suit debt. It 
does not say that they give up that debt. 
It does not raise any objection to the 
recognition of the proposed arrangement 
on account of the petitioner not offering 
to pay thesuit promissory note, 1. e., they 
agreed that the suit promissory note be 
left out of consideration in the settlement 
proposed and should not form an obstacle 
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to it. But on the other hand they did not give 
up the rights in it. The proposal to pay off the 
debts with the money raised on the mort- 
gage was sanctioned on October 28, 1927. 
Presumably all the debts other than the 
suit promissory note debt were paid off. 
The present plaintiff and the third defen- 
dant filed an appeal against the above 
order, dated October 28, 1927, objecting 
to thefarrangement on the ground that 
provision ought to have been made for the 
paymentof the suit promissory note debt 
alec. The appeal was dismissed by the 
District Judge of East Tanjore on the 
ground that they consented to the pro- 
posed agreement (Vide Ex. V, dated July 
26, 1928). 

On-these facts itis contended by the 
appellant thatthe plaintiff cannot recover 
the debt due under the suit promissory 
note, Either he and the third defendant 
must Le taken to have given up their right 
against the defendants or steps to recover 
it must be taken in the insolvency proceed- 
ings which were not atan end by reason 
of the order of October 1927. Itis true 
that the order recognising the arrangement 
does not put an end to the insolvency but 
continues the prcceedings fcr the purpcse 
of giving effect, 10 the arrangement: Vide 
Subramanyam v. Narasimham (1). This 
is all the effect of the decision. It isun- 
necessary to consider the correctness of 
every dictum of the learned Judges in 
that judgment. Under s, 39 of the Pro- 
vincial Insolvency’Act it is provided that 
“the Court shall frame a schedule in 
accordance with the provisions of s. 33, 
the order of adjudication shall be annulled 
and the composition or scheme shall be 
binding on allthe creditors entered in the 
said schedule so far as relates to any 
debts entered therein.” This section is 
very clear and admits of no ambiguity. 


lis language differs from that of the ana- `’ 


logous provisionin s. 30 of the Presidency 
Towns Insolvency Act which says that 

“the composition or scheme shallbe binding on 
all the creditors so far as relates to any debt due 
fo them from the insolvent and provable in ingol- 
vency.” 

Ifthe present case arises under s. 30 of 
ihe Presidency Towns Insolvency Act, it 
may be that the suit debt cannot be re- 
covered by any suit onthe ground it is 
not provided for in the composition. (I do 
not wish to express any final opinion on 
the point). The only remedy of the 


(1) 119 Ind, Oas. 46; 56 M L J 489; 29 L W 349; A 
IR 1929 Mad, 323; Ind, Rul, (1929) Mad. 878, 
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plaintiff may be to get it included in the 
composition by getting the order sanction- 
ingthe arrangement amended or revoked 
and getting a fresh order passed. Under 
s. S ofthe Presidency Town3 Insolvency 
Act the Court has very ample powers to 
do that. The analogous section in the 
Provincial Insolvency Act (8.40) does not . 
enable a creditor in the position of the 
present ‘plaintiff and the third defendant 
to get the scheme amended by the inelu- 
sion of their debts as they themselves 
agreed to it andit cannot be said that the 
scheme cannot proceed without injustice. 
I am unable to agree with the observation 
of -Thiruvenkatachari, J., when he gays 
that there does not seem to be sufficient: ; 
reason for the composition having different 
result under the two Acts. The existence 
of the wide powers under s. 8 of the 
Presidency Towns Insolvency Act and the 
absence of such powers in the Provincial 
Insolvency Act andthe limited scope of -` 
s. 40 ofthe Provincial Insolvency Act and 
the difference in the language of s. 39of 
the Provincial Insolvency Act and s. 30 of 
the Presidency Towns Insolvency: Act 
which must have been deliberate, show 
that the policy of the two Acts is different 
inthis matter, Apart from this, the Court 
not having prepared a schedule as required - 
by s. 39, that section strictly does not ; 
apply. But even if we look at the spirit 
of the proceedings and consider that the 
parties assumed that the schedule already 
filed may be regarded as the schedule 
prepared under s. 39 still for the reasons 
given above, I do not think that the plain- « 
tiff and third defendant are precluded from ` 
recovering the suit debt. J agree with the. 
decision of the Punjab High Court, Khalil- 
ul-Rahman v. Ram Sarup, 95 Ind. Cas. 204 
(2).It is said that if a suit can be so filed such 
a suit and the proceedings under it derog- 
ate fromthe protection afforded by s. 28 
(2) of the-Act. But in the case of a 
scheme s. 28 has to be read with s. 39 and | 
the protection is taken away by s. 39 im 
respect of debts not included in the scheme/ 
I do not think, therefore, that there is anyi 
thing in this contention. l 

In the case in Govindas Chaturbhujadas* 
v. Ramadoss (3), the facts were scmewhat | 
different. It arose under the Presidency j 


Sma 





kadaag ak karapan an anan Gagang oa ang, 


Towns Insolvency Act and s. 30 of that 
Act governed the matter. I may also pointi 
(2) 95 Ind. Cas. 201; A I R 1926 Lab. 489;8 Lah, L | 
J 286; 27 P L R 58, : 
(8) 90 Ind. Cas, 92; 48 M 521; A IR 1925 Mad.’ 
593, 48 ML J 252; (1925) M W N 148; 21 L We: 
73; 
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out that the argument that the liability on 
the debt was denied by the first defendant 
--the denial being accepted by’ the 
creditor—proceeded on a misconception of 
the position taken up by the first defendant 
in the insolvency proceedings. Exhibit 
IL the petition suggesting the arrangement 
was not the original petition for being 
declared an insolvent. That petition is 
not filed before us and we must assume 
thatthe suit debt was shown in that peti- 
tion as a debt for which the petitioner 
was liable. As there was nothing to 
dispute, Natesa Ayyar did not appear. 
Afterwards he died. It is only in Ex, IT 
that the statement was made that the se- 
cond defendant was liable for the suit 
note debt and, therefore, the petitioner had 
only debts to the extent of Rs. 8,723 to pay. 
The obvious meaning of this is that 
though in law the petitioner was liable for 
the debt, asa matter of fact, the second 
defendant was the person who received 
the money and who was looked to by the 
creditor forthe payment, It might be 
he would pay the amount and the liabi- 
lity of the first defendant was extremely 
problematical, Though in law the first 
defendant was liable he may be never 
called upon to pay. I think this is 
the proper interpretation of his statement 
in Ex. II in the absence of the main 
insolvency petition. Under such circum- 
stances the effect of the insolvency proceed- 
ings is that not only the insolvent and 
the particular creditor but also all the 
other creditors agreed that the suit debt 
should be excluded for the time being. 
In sucha case there is no irregularity and 
though the general object of the scheme 
was to pay off all the creditors, there is 
nothing inthe Act to show that a scheme 
may not by the consent of all parties in- 
terested exclude a particular debt or debts 
which are not urgent or the burden of 
which on the insolvent is very proble- 
matical and may never arise. The appeal 
of the present plaintiff and the third 
defendant in the insolvency proceedings 
in which they attempted to get the suit 
debt included was really an after-thought. 
They attempted to get behind their consent 
and the appeal was rightly dismissed, 
For all thess reasons I think that the 


present suit is not barred by what hap- | 


pened in insolvency. 

I now come to the second point in the case, 
viz., whether there is any other objection 
to the maintainability of the suit. Subba 
Narayana Vathiyar v. Ramaswami Atyar 
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(4) is relied on in this connection by the 
appellant. In that case it was held that 
a person cannot sue on a negotiable instru- 
ment on the ground that the payee was 
a benamidar for him. But this has nothing 
to do with the case of a joint family, 
Where a note is taken in thename of a 
member of a joint family, the whole family 
existing at the time of suit can certainly. 
recover the amount of the loan on the 
allegation that the debt really belonged to 
the family. In such a case the suit is 
really based on the debt and not on the 
instrument in its character of a negotiable 
instrument. 

The decision in Gopala Aiyangar v. 
Venkatakrishna Aiyangar (5), is not -in-. 
consistent with this last statement. In, 
that case it was not found that the debt 
was due to the family but the finding 
was only that the note was taken for the 
joint benefit of the first plaintiff and the 
deceased. That is really a case of benami 
and falls within the scope of Subba 
Narayana Vathiyar v. Ramaswami Aiyar 
(4), and was not a case of joint family.s 

The decision in Chandana Venkatadri v, 
Majati Laximinarasimma Row (6), shows 
that when there was a partition by which 
the note fell to the share of a mem- 
ber of the family he can sue. The de- 
cision obviously means that sucha suit 
is not based on the negotiable instrument 
but is one to recover the debt. 


So early as Muhammad Khumarali v. 
Ranga Rao (7), it was held that where 
there was no valid endorsement of a note 
as a negotiable instrument by reason of 
both the payees not joining -the endorse- 
ment, the endorsement may be regarded 
ag an assignment in writing of the half 
share of the endorser within the meaning 
of gs. 130 of the Transfer of Property Act. 
This case has never been dissented from 
and in my opinion is good law. In the 
present case no assignment is needed, for 
on the evidence afforded by Exs. E ani I 
we must now assume that originally the 
suit note was executed for adebt due to 
the joint family but afterwards the brothers 
became divided in status and asa result 
the plaintiff and Natesa Ayyar's widow 
became each entitled to a half share. 
Exhibit E being a settlement of a doubtful 


4) 30 M 88; 16 M LJ 598. 
2 24 Ind. Oas. 612; 2} M LJ 224; AT R194 


Mad 440. 
(6) 8 Ind. Cas. 33; (1910) M W N 82: 8M LT 449; 
21M LJ 80, 


(7) 24 M 654. 
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claim must be regarded as conclusive as 
to the nature of the relations between the 
plaintiff and the third defendant and we 
cannot go behind it: Vide, Kami Reddi 
Timmappa v. Devasi Harpal (8), repeatedly 
followed and applied. The plaintiff was 
always the owner of a half shere of the 
debt and required no assignment. The 
third defendant inherits the other half 
share as the heir of Natesa Ayyar. 

The third point argued is that the third 
defendant cannot recover her half share. 
She was not a plaintiff, She never applied 
for being made a co-plaintiff in the lower 
Court. Even if her written statement of 
December 12, can be regarded as such an 
application, there is no order on that 
application by the lower Court. Her written 
statement was filed at a time when the 

- ex parte order against her had not been set 
aside. In this part of the case there is 
some mystery. The refusal of the third 
defendant to join the suit as a plaintiff and 
even her later movements are not clearly 
explained to us and the matter is shrouded 
in some suspicion. Perhaps she felt some 
moral compunction and did not wish to 
bring asuit for her half share. It is un- 
necessary to speculate further on it. No 
affidavit is filed by her praying that she 
should be made a co-plaintiff and we do 
not see any reason why we should help her 
now. If rhe was made a co-plaintiff by 
the Court, under s. 22 of the Limitation 
Act, the suit would not be barred. In 
her absence asa co-plaintifi the third de- 
fendant’s claim cannot be decreed. It 
wasopen toher to apply for being trans- 
posed as a co-plaintiff within the time of 
limitation. She did not do so. There is 
no principle which enables one plaintiff to 
recover a debt on behalf of another: vide 
Meyappa Chetty v. Supramanian Chetty (9). 

Reliance was placed on Siluvaimuthu 
Mudaliar v. Muhammad Sahul (10) and 
Annapurnamma v. Akkayya (11) to show 
that the suit is maintainable by the 
plaintiff on behalf of both. But they 
are cases where the suit was by one of 
two joint promisees. In such cases one of 
the joint promisees may sue to recover the 
whole debt making the other a party. But 

(8) 115 Ind. Cas, 815; A I R 1929 Mad. 157; 29 L W 
23; (1929) M W N 22; 56 M L J 458, 

($)25 Ind, Cas, 323; 43 I A li3at plis AIR 
1916 P O 202: 200 W N &33; (19101 M W N 455; 
18 Bom L R 642; 85 LJ P O 179; (1916)1 AG C0; 
)14 L T 1002 (P ©). 

(10) fB Ind. Cas, 549; 51M L J 648; A IR 1927 
Mad) 191 d. Cas. 12; 36M £44; 13 ML 

nd, Cas. 12; é E44; . 
M W N 328; 24 M L J333 = Sn ae 
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the present case is not one of joint pro- 
misees. It is a case where there is one 
promisee in the beginning but afterwards 
the right comes to reside in two persons 
as tenants-in-common. In such a case any 
one may sue to: recover his own share but 
the other co-sharer must be made a party. 
For otherwise, the debtor may be harassed 
by pleas which are inconsistent as to the 
share due to each claimant and the find- 
ing in one may not be binding on the 
other and the debtor may suffer by in- 
consistent judgments. To avoid such 
injustice to the debtor, the other co-sharer 
must be made a party. In such a case 
the more prudent course for the other co- 
sharer would be to apply to be made a 
co-plaintiff or if his share is given up 
the actual plaintiff may recover his own 
share only and the suit is not liable to 
the objection of splitting up the debt, 
the other share being given up, as the 
debtor profits by a claim being made 
against him for a smaller amount. I 
think that the sentence “The suit must 
be for the entire debt” at'p. 649% in 
Siluvaimuthu Mudaliar v. Muhammad Sahul 
(10) must be confined to a case of 
joint promisees from the beginning. Where 
there was originally a single promisee, 
afterwards represented by more ‘than one, 
the suits may be for the respective por- 


tions of the tenants-in-common but prc- 
vided the others are made parties. I do 
not think that any argument based on 


these decisions helps the respondent. 

The result is that the appeal against 
that portion cf the decree which isin 
plaintiff's favour is dismissed with costs 
on bis half share, and the appeal against 
that portion of the deeree which isin 
third defendant’s favour is allowed with 
costs on her half share to be paid by her. 
The costs of printed paper will be divided 
into two shares. 


Cornish, J.—I have come to the same 


conclusion. I think that the appellant 
can get no help from s. 39 of the Pro- 
vincial Insolvency Act as a bar tothe 


plaintiff's suit. That section’ lays down 
that if the Court approves the debtor's 
proposal of a composition, the Court shall 
frame a schedule in accordance with the 
provisions of s. 33, the order of adjudica- 
tion shall be annulled, and the composi- 
tion shall be binding on all the creditors 
entered in the said schedule so far as 
relates to any debts entered therein. The 
reference tos. 33, makes it clear thatthe 
“Page of 61 M. L. J,— [Ed] ; 





obtained by fraud. The 
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purpose of the schedule required by s. 39 
is tofurnish an authoritative list of the 
creditors who have proved their debts, 
which are thesubject of the composition. 
Under s. 39 of the Provincial Insolvency 
Act, as likewise under s. 30 of the Presidency 
Towns Insolvency Act, a composition will 
not be effective in respect of a debt which 
is not provable. 

Unfortunately the Court in this instance 
neglected to follow the procedure 
required by s. 39. Although the Court 
approved of the proposed composition, no 
schedule of the creditors and debts included 
in the approved composition was framed. 
The Court has no power to dispense with 
this formality. It is made by the Act are- 
quisite part. of the procedure for effectuat- 
ing a composition, The importance of the 
schedule is that the section says that 
the creditors whose names and debts are 
entered in the schedule shall be bound 
by the composition. The meaning of this 
appears to me to be that a creditor whose 
debt .is not entered in the schedule will 
not be bound by the composition arrange- 
ment. That was also the view taken by 
the Lahore High Court in Khalil-ul-Rahman 
v. Ram Sarup (2). 

In the present case we have not to 
consider the effect of the Court's failure to 
frame a schedule upon the validity of the 
composition; but the point is whether a 
debt which was not included in the com- 
position can be enforced ina suit by the 
creditors against the debtor after the 
composition has been approved and the 
insolvency annulled. 

The annulment of the adjudication, 
which bys. 39, must follow the Court's 
approval of the composition, puts an end 
to the insolvency. It is a conditional 
discharge of the insolvent, because s. 40, 
empowers the Court to re-adjudge him 
an insolvent if it appears to the Court that 
the composition cannot proceed without 
injustice or undue delay, or that the 
Court’s approval of the composition was 
result of the 
annulment isthat the debtor's property 
which had on his adjudication become 
vested in the Official Receiver reverts to 
the debtor on payment of the composi- 
tion, unless the Court has directed that 
the property shall vest in a trustee; 
Flowers v. Lyme Regis. Corporation (12) and 
see s 97, Provincial Insolvency Act. 
Thereafter, any claim against the debtor 


(t2) (1921) 1 K B 488; 90L J K B 355;65 9 J 133; 
37 T L R 145; 181 L T 463, A 
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which is not covered by the composition 
can be pursued against him by the 
ordinary course ofa suit. In In re Winn, 
Ex parte Russell (18), a proposal of 
composition approved by the Court expressly 
excepted from it three of the creditors 
who had agreed to make no claim on 
the debtor for three years from the date of 
the annulment of the adjudication. After 
the annulment the debtor continued to trade 
for some years, and then filed a liqui- 
dation petition. It was held that in that 
liquidation the three excepted creditors 
were entitled to prove for their debts and 
to receive a dividend pari passu with the 
new creditors. ‘Besides the persons who 
were willing to accept the composition”, 
said Bacon, CO. J., 

“There were three others who did not insist upon 
receiving the composition then, but gave the debter 
three years’ time to pay their debts, the object 
being plainly that their debts should be paid in 
full, at all events that their right to recover was 
to exist in full. The resolutions express that in 
plain terms, and they wera entered into with tho 
full knowledge and consent of all the other 
ereditors, and received the confirmation of the 
Court. When they were passed the bankruptcy was 
annulled, and the rights of the three excepted 
creditors remained as they were.” 

In the present case there was certainly 
no express exception of the suit debt from 
the composition arrangement. But J think 
that the principle of the above-mentioned 
case is applicable. In a schedule of 
liabilities filed by the debtor he included 
a mortgage debt due to the plaintiff- 
creditor and he mentioned that he had 
executed the promissory note in question, 
but he denied any present liability in 
respect of the note. This gave notice to 
the creditors and to the Court of the 
debtor’s standpoint with regard to this 
particular debt, that it was not included 
in the debis which he was proposing to 
settle. The plaintiff, the creditor con- 
cerned, took no steps to challenge it, nor 
did he object to the petition filed by the 
debtors to stay further proceedings in the 
insolvency and to grant the debter leave 
to raise money on a mortgage to settle 
with his creditors, although the amount of 
indebtedness stated in that petilion was 
exclusive of the amount due on the pro- 
missory note; and further the plaintiff 
accepted the composition in respect of the 
sum due to him by the debtor on the 
mortgage. It seems to me there was in 
effect a tacit agreement between the plaintiff 
and the debtor that the suit debt should 
stand out of the composition. No fraud 
was committed on the Court, and no 

(13) (1876) 2 Oh, D 224, 
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harm was done to the other creditors, 
Such being the position, I see no reason 
why the plaintiff should not be free to bring 
his suit to recover this debt. 

If the plaintiff's suit could be regarded 
as a suit upon the promissory note I would 
agree with Mr. Jayarama Ayyar that, the 
plaintiff not being the indorsee or trans- 
feree of the note, nor the legal represen- 
tative of the deceased payee, the suit could 
not be maintained by him: Subba Nara- 
yana Vathiyar v. Ramaswami Aiyar (4), 
Arunachala Reddi v. Subba Reddi (14), 
Ulagappa Chetty v. Ramanathan Chetty 
(15). But I think that this suit cannot be 
regarded as upon the note. The plaint 
does not allege any right in the plaintiff 
to sueon the nole. It states that the note 
was executed in favour of Natesa Ayyar, 
the plaintiff's undivided brother. It hints 
at a division in status between plaintiff 
and Natesa Ayyar, and refers to an agree- 
ment between plaintiff and Natesa Ayyar’s 
widow to take the debt half and half; and 
the plaintiff prays that he may be decreed 
half of the amount due and that the 
other half may be decreed tothe widow, 
who has been impleaded as third defendant 
because she would not join with him in 
the suit. In my opinion, the plaint, which 
is very obscurely drawn, must be under- 
stood as intending a claim on the debt. 
And inasmuch as the plaintiff only claims 
to be entitled to one-half of the amount 
due, that is all that the Court can decree, 
Tt cannot in this suit decree the other 
half to the third defendant. There is no 
allegation in the pleadings nor proof that 
plaintiff and third defendant were joint 
promisees; so that the ruling in Siluvarmu- 
thu Mudaliar v. Muhammad Sahul (10), has 
no application. 

A.-D. Order accordingly, 

(14) 17 M LJ 393; SM LT 7 

(15) 32 Ind, Oas, 821;3 L W 
512. 
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Criminal Revision Petition No. 246 of 1934 
June 12, 1934. 

VARMA, J. 

Musammat RAMSAKHIA—PETITIONER 
versus 
EMPEROR—OppositE Parry. 

Criminal trial— Confessions—~Formalities prescribed 
in s. 364, Criminal Procedure Code (Act V of 1898) 
must be observed—Hvidence—Deposition of child— 
Precautions—Practice—Variety of witnesses ~No 
separate standard for prosecution and defence 
witnesses — Dishonest intention not admitted— 
Record of statement not complete—Statement, if con- 
fession, 
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It is not illegal to examine a witness of tender 
years, but itis of very great importance that when 
the evidence of a child, of tender years is adduced, 
the Judicial Officer should, for the sake of precaution, 
ascertain,as a preliminary measure, by means of a 
few simple questions, whether the intelligence of 
the child is such that (whether sworn or not) itis 
capable of giving testimony which is patent of credit ; 
and it is certainly desirable that something should, 
at the commencement of the record of evidence of 
the witness of this character, be entered to show 
thatsucha test has been in fact made, Panchu 
Chowdhury v. Emperor (3), applied. 

Consequently the evidence ofa child whose capaci- 
ty to depose is not tested, inasmuch as it is not 
likely for him to distinguish between those which he 
has seen and those which he has heard, cannot be 
used for the purposes of corroboration, 

Two separate standards should not beset up for 
testing the veracity of the defence witnesses and the . 
prosecution witnesses, 

In recording confessions, non-compliance with the 
provision of s. 364 of the Oriminal Procedure Code, 
is fatal to the prosecution case. Bhowanidas Ram- 
gobindv. Pannachand Lachmipat (1) and Sarat 
Chandra Kar v. Emperor (2), referred to. 

Where in his statement the accused, who is charged: 
under gs, 379, Penal Code, does not admit, from the 
very beginning, his dishonest intention and the 
record of the statement is not a complete record of all 
that he has said, the statement should not be 
relied upon as a confession either in form or in 
substance. 

Cr. R. App. against a judgment ofthe 
Magistrate First Class of Barh, dated March 
15, 1934, an appeal against which was sum- 
marily dismissed by the Sessions Judge. of 
Patna, by his order, dated April 21, 1934. 


Mr. Ramsarup Sinha, for the Petitioner. 

Mr. Rai Guru Saran Prasad, Government 
Pleader, for the Crown. 

Judgment.—The petitioner, who is a 
married girl of thirteen or fourteen, was 
serving the Court Sub-Inspector of Police 
one Sudhir Kumar Sinha (P. W. No. 1) 
as a maid servant. Sudhir Kumar used 
tosleepin a hut after the earthquake 
and used to carry the valuables from the 
house to the hut and from the hut to the 
house as he himself moved from one place 
tothe other. It is alleged by the prosecu- 
tion that on February 8, 1934, when 
Sudhir Kumar was absent from the hut on 
account of Lachimi Puja which was being 
performed inside the quarters, a cash-box 
containing ornaments was removed. The 
removal was discovered at 9-30 Pp. m. and 
Ramsakhia, the petitioner, her father and 
mother were summoned, but they denied 
any knowledge of the box. Information 
was then sent to the thana on the strength 
of which a search was made in the house 
of Jangli, the father of the petitioner and 
from underneath the ground of that housa 
the cash-box was recovered. It was men- 
tioned here that Jangli gave up residing in 


1935 


his house which was affected by the 
earthquake and kept its door locked up. 
After recovery the box was found 
unopened and nothing was missing there- 
from. 

The defence was that the Court Sub- 
Inspector of Police was annoyed with 
Ramsakhia and her mother because they 
had left his service as desired by Jangli 
who had forbidden his wife and his daughter 


Ramsakhia to work at Sudhir Babu's place. . 


The rokhsati of Ramsakhia was to be per- 
formed but the complainant, the Court 
Sub-Inspector did not like the idea of 
Ramsakhia going away on rokhsati and 
so withheld the pay for which the petitioner 
and her mother left his service one day 
before the occurrence. It is pleaded that 
the Court Sub-Inspector being displeased, 
implicated the petitioner and her perents 
falsely in this case. Jangli’s defence need 
not be repeated here because it is not 
necessary—-Jangli not being a petitioner 
before this Court. 

The Sub-Divisional Officer of Barb, 
on February 10, 1934, recorded the 
statement of the petitioner Ramsakhia. The 
trial Court has referred to this statement as 
the confession of the petitioner. Under 
s.164ofthe Code of Criminal Procedure 
record was made of another statement made 
by Burhwa (a boy of seven), the brother 
of the petitioner. The trial Court has 
found on the prosecution evidence that 
the box containing ornaments was removed 
from the house of Sudhir Kumar Sinha 
(P. W. No. 1); that this box was found 
underneath the ground at a place in the 
house of the petitioner's father Jangli. 
The question with which I am concerned 
here is whether on the materials before the 
Court it could be held positively that it 
was Ramsakhia, the petitioner, who removed 
the box containing ornaments with a dis- 
honest intention. The trial Court has dealt 
with the case in the following terms: 

“The accused Ramsakhia confessed her guilt. Her 
confession was recorded by the Sub-Divisional Officer 
here (P. W. No. 9). She had stated thereinthat she re- 
moved the box containingithe ornaments, ete., from the 

- hut of P. W. No. 1. Although she states that she did 
not remove the box with intent to commit theft yet she 
removed in joke. There is no reason why she, 8 
maid-servant would remove the box in joke. In any 
‘case the removal ofthe said box from the hut of 
P.W. No.1 S.K. Sinha is admitted by her. Her 
brother P, W. No. 2 also testifies to the fact that it 
was accused Ramsakhia who removed the box from 
the hut of P, W. No. 1. The prosecution evidence 
thus establishes the fact that accused Ramsakhia com- 


mitted theft of the said caeh box from the hut of 
P. W. No. 1, her master. 

Po Penal Code, has heen brought home against 
er’, 
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I have quoted the above passage from 
the judgment of the trial Court to show 
exactly the pieces of evidence upon which 
the learned Magistrate relied for the 
purposes of holding that the charge under 
s. 381 had been brought home io the peti- 
tioner. It isclear that the learned Magis- 
trate has relied upon two things; (1) the 
alleged confession and (2) statement of 
prosecution witness No. 2. 

I have toexamine if the confession is a 
proper confession correctly recorded and 
whether it is admissible in evidence and 
can beused against the petitioner Ram- 
sakhia. In answer to the first question: — 


“What statement do you want to make? Kia bayn 
karne chahateho"? 


The answer is “Ham hassi se Court 
Babu ke bux le gai; bux bandh tha: I 
removed in jokethe box of Court Babu; 
it was closed. Now it appears that from the 
beginning she is not admitting her dishonest 


-intention in the matter whichis an essential 


ingredient is s. 379. I am, therefore, -not 
prepared to hold that this is a confession, 
although it has been used as such by the 
trial Court. In reccrding confessions it is 
important that the formalities of law should 
be strictly followed. Section 364 of the 
Code of Uriminal Procedure mentions these 
formalities. Clause (1) of this section 
provides: i 

“Whenever the accused is examined by any 
Magistrate, or by any Court other than a High Court 
established by Royal Charter, the whole of such 
examination, including every question put to him 
and every answer given by him, sball be recorded 
in full! in the language in which he is examined, 
or if that is not practicable, in the language of 
the Court or in English; and such record shall be 
shown or read to him, or, if he does not under- 
stand the language in which it is written shall be 
interpreted io him in a language which he under- 
stands, and he shall be at liberty to explain or add 
to his answers”. TA ; 

From the deposityon_of Prosecution Wit- 
ness No. 9,the Suh-Divisional Officer of 
Barh, who recorded this so-called confes- 
sion, it appears that there were certain 
facts whiçh were mentioned by the peti- 
tioner which do not find place in the 
record made by him. His statement in 
cross-examination 15: 

“I did ask her about her motive in making the 
confession. She wanted to be let offas she thought 
it was her first offence. I did not record her 
motive in the statement (Ex. 4) but I remember 
it”. + 

In the face of this deposition one cannot 
be sure that Ex. 4 is a complete record 
of all that the petitioner had said. The 
in Bhowanidas Ramgobind v., 
Pannachand Lachmipat (1), and Sarat 

(1) 88 Ind, Cas. $29; 52 O 453; A I R 1925 Cal, 
eol. 
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Chandra Kar v. Empeoor (2), make it 
clear that non-compliance with the provision 
of s. 364 of the Criminal Procedure Code, 
is fatal to the prosecution case, although 
the cases in which the principle was laid 
down were dealing with statements under 
s. 312 of the Criminal Procedure Code. 
So, unless there is some strong evidence 
to corroborate it, I would hesitate to rely 
upon the statement which is not a con- 
fession either in form or in substance, 
Apart from the fast that the box was 
found in her father’s house, the only evi- 
dence referred to is the statement of 
Burhwa the brother of the petitioner who 
says: 

My sister, accused Ramsakhia (identified) took 
away this box (Ex. 1) from under the khatia in 
the hut of Court Babu (meaning P, W. No. 1). It 
was in the evening when Puja was being perform- 
ed in the quarter. She removed the box concealed 
undereloth to our house at Mullahi. I went with her.” 

Tn cross-examination hesays: 

“I didi not say before Police that I went to my 
sister Ramsakhia”, 
and the very last sentencs of his cross- 
-examination runs: 

“I did not go to my sister nor did 1 go back with 
her to my house”, 

The petitioner Ramsakhia and Burhwa 
live with their father and mother all of 
whom were accused. According to the 
record Burhwa is aged about seven years. 
Tt is not likely for a child of that age 
to distinguish between things which he has 
heard and those which he has seen; and, 
when there is a clear indication of in- 
consistent statements in his evidence, I 
would not attach much importance to 
his testimony as a piece of evidence im- 
plicating the petitioner. 

I should observe that it does not appear 
that any attempt was made to test the 
capacity of this witness to give his tes- 
timony before his deposition was actually 
recorded. It is not illegal to examine a 
witness of tender years; but as laid down 
in the case of Panchu Choudhry v. Em- 
peror (8), by Bucknill, J. 

“ig is uadoubtedly of very great importance that 
when the evidence of a child of tender years is 
adduced, the Judicial Officer should, for the sake 
of precaution, ascertain, as a preliminary measure, by 
means of a fewsimple questions, whether the inteli- 
gence of the child is such that (whether sworn or 
not) it is capable of giving testimony which ig 
patent of credit; and it is cartainly desirable that 
something should, at the commencement of the 
record of evidencs of the-witness of this character, 
be entered to show that such a test has been in fact 


(2) 88 Ind. Cas. £60; 52 O 448; A IR 1925 Oal 821; . 


26 Or. L J 1244. 
(3) 66 Tnd. Cas. 73; 3 P L T 649; 23 Or. LJ 233; 
A TR 1923 Pat. 91. | 
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I would, therefore, on the materials upon 
which the trial Court has actually relied 
for the conviction of the petition, Tam of 
opinion that the evidence against the 
petitioner is not of such a convincing na- 
ture as Lo deprive her of the benefit of tha 
doubt. f 

There was one witness examined on be- 
half of the defence and as the appeal has 
been summarily dismissed by the learned 
Sessions Judge, I had to go through the 
whole evidence myself. Looking at the 
evivence of the defence witness No.1, I 
find that apart from the two statements 
referred to by the trial Court this witness 
also gives the story of how Burhwa was 
produced and examined. The learned 
Magistrate has made no reference in his 
judgment aboutthat part of the deposition 
and the only ground for refusing to believe 
the evidence of Defence Witness No. 1 is 
that she and Jangi live in the common 
angan. The trial Court itself had not 
only relied upon the evidence of P. W. 
No. 1, but also upon that of P. W. No. 3 
who happens to be his brother. Two sepa- 
rate standards should not be set up for 
testing the veracity of the defence wit- 


messes and the prosecution witnesses. This 


I notice has been done in the judgment of 
the trial Court. 

For the reasons set out above I hold that 
the conviction of the petitioner under s. 381 
cannot stand. I would, therefore, allow the 
application, set aside the conviction and 
sentence passed against the petitioner, 
and direct that she be acquitted and re- 
leased from bail. 

D, Rule made absolute,. 


——<$—— 


PATNA HIGH COURT 

Letters Patent Appeal No. 72 of 1933 

April 4, 1934 
Courtney TERRELL, O. J. AND 
VARMA, J. 

BHARATH MAHTON AND ornErs— 

APPELLANTS 
versus 

MOD NARAYAN SINGH AND OTRERS— 
RESPONDENTS 

Bengal Alluvion and Diluvion Reguiation (XI of 
1825), s 4—Land emerging from water— Possibility 
of identification as property of previous occupier— 
Land, if accretion to tenant's holding—Re-formation 
in situ, meaning and significance of. 

The mere fact that a river has uncovered land 
belonging tothe landlord and adjacent tothe de- 
fendants’ helding does not necessarily imply that it 
is to be treated asan accretion to their holding 
under Regulation XI of 1825, although in general 
the law of the Regulation is applicable to the alluvion 
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of land belonging to the landlord as muchas it is 
applicable to the law of alluvion of land belonging 
to the Crown. Khubi Mahton v. Mahanth Lachmi 
Das (1), referred to, [p. 927, col. 2.) 

| When land emerges from water and it can be 
identified asthe property of one who had previously 
occupied it, the former owner has not lost his rights 
in the submerged land and can exercise them again 
when the land is once more uncovered. This is 
what is known in legal language as re-formation in 
situ. Lopez v. Muddun Mohun Thakur (2), relied on, 
‘Rahimadddi Matabbar v. Naimaddi Howladar (6), 
referred to. [p. 928, col. J.] 

The law ofdiluvion and alluvion is concerned 
solely with the results of covering and uncovering 
by water of sites and not at all with the removal of 
soil from one site and its deposit on another site or 
re-deposit-in the same site. It is the site which is 
important and re-formation in situ only means the 
uncovering of an identifiable site whether or not 
the site hasbeen denuded ofa portion of the soil 
or has received a deposit offresh soil brought by 
the water from some other place [ibid.] 


P. A. against the judgment of Mr. 
Justice Khwaja Muhammad Noor, dated 
April 26, 1933, in 8. A. No. 1242 of 1930, 
confirming a decision of the Subordinate 
Judge, Monghyr, dated June 17, 1980, con- 
firming that of the Munsif of Beguserai, 
dated February 28, 1929. 


Muhammad Noor, J.—This second 
appeal is by the defendants and arises out 
of a suit in which the plaintiffs-respondents 
sought recovery of compensation for use 
and occupation by the defendants-appellanta 
of certain lands of village Bahuara. 

The plaintiffs are the co-sharer maliks 
of the village, their share being 15 annas 
10 gandas and odd while the defendants are 
the maliks of the remaining 9 gandas and 

‘odd. The defendants had been occupancy 
raiyats of the village holding about 38 
bighas of land from before that acquisi- 
tion of this proprietary right. The 
village isto the south of the river Gandak 
and to the north ofthat river is the village 
Tetri Gangbarar. Thisriver Gandak like 
some other rivers of the country has shifting 
channel. By the fluvial action land was 
gradually formed’ or reformed adjacent 
‘to the defendants’ holding and has been 
taken possession of by them. It is this 
land which is the subject-matter of the 
litigation. The plaintiffs claimed that the 
Jand was the mal land of the village 
unencumbered with any tenancy right, 
that the possession of the defendants was 
as of a part proprietor andthat they 
should therefore compensate the plaintiffs 
for itsuse and occupation. The defend- 
ants onthe other hand maintained that 
the land was an accretion to their hold- 
ing and by virtue of s.4_ of Regulation 
XI of 1825 they areonly liable to pay ad- 
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ditional rent forthe accreted Jand in thei 
possession. 

The Courts below have found that out of 
15 bighas 19 kathasand 13 dhurs of land 
which isthe subject-matter of the dispute, 
2 bighas 1 katha and 8 dhurs was formerly 
the bed of the river Gandak and the re- 
maining 13 bighas 18 kathas and 5 dhurs 
of land was during the time of the revenue 
survey a part of village Bahuara. During 
the cadastral survey it was shown as part 
of Tetri andhas now again by gradual 
process reformed on the old site as part 
of Bahuara. Regarding the 2 bighas and 
cdd land which was the bed of the 
river the Courts below apparently applied 
Regulation XI of 1025 and held it to bean 
accretion io the defendants’ holding and 
decreed only rent in favour of the plaintiffs, 
In respect of the remaining land which was, 
as I have said, originally part of Bahuara 
andagain re-appeared on its old site in 
Babuara they have allowed the plaintiff 
a decree for compensation. The defendants 
have appealed and their appeal is only 
against the decree for compensation. The 
simple question involved is whether 13 
bighas and odd land of Bahuara which 
was shown on survey map as Tetri and 
(obviously after ithad diluviated) was re- 
formed by gradual process on the old site 
in Bahuara is an . accretion to the holding 
of the defendant or in other words, whether 
the case comes within the Regulation. 

Mr. P. R. Das for the appellants relies 


‘upon the case of Khubi Mahton v. Mahanth 


Lachmi Das (1) and contends that even 
in casethe land is reformed on the old 
site and is identifiable and is not an 
acquisition from public domain within - 
the meaning of Lopez v. Muddun Mohun 
Thakur (2), still as between a tenant and 
his landlord the land so reformed must 
betreated an accretion to the tenancy of 
the latter and he gets a tenancy right in 
it. Sir Sultan Ahmad, on the other hand 
relies upon the case of Keshara Prasad 
Singh v.Secretary of State for India in 
Council (3) where their Lordships have 
laid down that land which by fluvial 
aclion has gradually accreted tothat ofa 
riparian owner does not become his pro- 
perty under Bengal Regulation XI of 1825 


(1) 67 Ind. Cas. 612; 3P L T 513; (1922) Pat. 258; 
A IR 1922 Pat. 588; 2 Pat. 18 (F B). 

(2) I3MIA 467; 14 WR PO1;5 BL R3521; 2 
Suth. POJ 336; 2 Sar. P O J 594; W E R 


625. 

: (8) 101 Ind, Oas. 1; 8 P LT 497; (1927) MWN 
303; A IR1927 PO'89; 31 OW NIH 450 L.J 
520; 6 Pat, 481; 54] A 156 (P 0). 
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s. 4, if it is a reformation on the site of the 
diluviated land of another proprietor who 
has not abandoned his right to it. In 
effect this decision lays down that the 
Ragulation has no application where the 
land is reformed on an old site and is 
identifiable. This decision is a re-affirma- 
tion of the doctrine laid down by their 
Lordships of the Privy Council in the 
Lopez's case (2) where they held that the 
Regulation only applies where the acquisi- 
tion is of land from public domain 
Mr. Das, however, contends that the doctrine 
laid down by their Lordships in Keshava 
Prasad Singh v. Secretary of State 
for India in Council (3), applies only when 
the conflict is between two neighbouring 
proprietors who have no relationship with 
one another und not when itis between 
a landlord andhis tenant. In other words, 
his argument is that asa proprietor hold- 
ing under the Crown is entitled to 
hold as accretion lands formed out of sea 
or bed of anavigable river so is a tenant 
entitled to hold as accretion to his tenure 
or holding lands formed or reformed out 
of ‘his superior landlords’ lands. 

Now the land which was the subject- 
matter of Khubt Mahton’s case (1) was 
formed out of the - bed of the river Gandak 
which belonged to the landlord. It was 
held that it wasan accretion to the holding 
of therespondents. In this case also so far 
asthe land of the bed ofthe river is con- 
cerned, the Courts below have upheld the 
‘defendants’ contention that the land is 
an accretion of his holding. In my opin- 
jon the principle laid down in Khubi 
Mahton's case (1), cannot be applied toa 
diluviated land reformed in situ. The 
proposition referred to the Full Bench 
by the Division Bench in that case was 
this:— $ 

“Does cl. (1) s. 4 of Regulation XI of 1825 apply 
fo a case where the river out of the bed of which 
the accretions have formed is the private 
property of an individual and not the property 
of the Crown,” 

The whole discussion in this case was 
on the basis that the land was formed 
out of the bed ofthe river. The case of 
2 land which was temporarily lost to the 
village and was reformed onsite was not 
before the Full Bench. The concluding 
portion of the judgment of Dawson Miller, 
O. J., runs thus— 

“In my opinion the section (s. 4, cl. (I) of 
Regulation X{fof 1825) applies in all cases where 
the tenant claims as an increment to his tenure 
Jand gained by gradual accession from the 
recess of the river the property of hig landlord,” 
pic, ete, 
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In my opinion there is an obvious dis- 
tinction between a land “formed” and a 
land “reformed”. One is gain of land 
and another is regain of lost land, Aland 
which was in direct occupation of any 
individual by becoming submerged under 
water does not lose its character. It 
continues to bein possession of the man in 
whose possession it was before submersion, 
and if itis reformed in situ, it has the same 
incident attached to it as had prior to its 
submersion. ~The position is different 
when a land is formed out of the bed 
ofariver. ‘There the land was in physical 
occupation ofnobody. When the river 
recedes and land is formed, it is an 
accretion. The land formed from the bed 
ofariver and diluviated land reformed 
onits old site stand upon different footings 
is clear from a passage inthe judgment 
of Mullick, J.in Khubi Mahton's case (1). 
His Lordship says:— 

“In the present case itis not known whether the 
land is reformation of land which was formerly 
in direct possession of the landlord. All that is 
known is that the bed was the property of the 
landlord beforeit emerged and the question is 
whether the appellant can claim a right of tenancy 
in the accretion either under cl, (i) or 
under the general principle ofequity and good 
conscience, 

Tt is clear that the decision was on the 
basis of thefact that the land was formed 
out of the bed of the river. In this case it 
isthe finding of the Courts below that 
the land was formerly part of the village 
Bahuara and inthe absence of any indica- 
tion to the contrary we must hold that it 
was in direct possession of the landlord. At 
any rate there is no claim on behalf of the ap- 


pellants that they ever had a tenancy right 


over it. When the land submerged and 
later on became part of the village. Tetri 
it continued in the eyes of law 
to be the land of Bahuara and to be in 
possession of the landlord. The appellants 
could not possibly have any right of 
occupancy of that land. It was held in 
the case of Gajadhar Prasad v. Dulhin 
Gulab Kuer (4), that so long as land con- 
tinued submerged the possession in law 
must remain with the proprietor. Section 4 
of Regulation XI of 1852, as its very word- 
ings clearly show, applies to land gained 
by gradual accession whether from the 
recess of the river or of the sea. It cannot 
possibly apply to a land which submerged 
under water and was later on re-gained 
by reformation in situ. It was laid down 
in the case already referred to, namely, 

(4) 57 Ind. Oas. 744, 2 PLT59; 5 PL, T632; 2 
U PL R (Pat) 200, 
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the case of Gajadhar Prasad v. Dulhin Gulab 
Kuer (4) that when a land which was 
washed away reformed on its site and 
was identifiable and recognisable as land 
belonging to the owner of the site, the 
case was taken out of the provisions of 
the Bengal Alluvian and Diluvian Regu- 
lation. The Regulation obviously applies, 
as Ehave said before, to land gained and 
not to land lost and regained. Khubi 
Mahton’s case (1), relied upon by the 
learned Advocate for appellants, as I have 
shown, has no reference to lands reform- 
ed onthe old site. The only proposition 
which it lays down is that the Regulation 
is not confined to lands gained from 
navigable rivers, bed of which belongs to 
the Crown and that it equally applies 
between a landlord and his subordinate 
tenure-holders, namely, when the bed 
belongs to the former the lands gained 
from it within the meaning of the Regu- 
lation will be treated as an accretion to 
the tenure of holding of the latter to which 
it is attached. Taking into consideration 
the decision of the Privy Council and of 
this Court, I am clearly of opinion that 
the Courts below were rightin not apply- 
ing the Regulation to 13 bighas and odd 
land which was reformed on the old site 
and were right in giving the plaintiffs a 
decree for compensation for its use and 
occupation. The Regulation clearly applied 
to 2 bighas and odd land which is obviously 
an accretion to the defendant’s holding. 
Mr. Das relied upon the cass of Atti- 
moollah v. Saheboollah (5), for the proposi- 
tion that the principle of accretion applies 
to reformed diluviated land. The point 
does not seem to have been clearly decided 
in that case. A clear contrary view was 
taken by the Calcutta High Court in 
the case of Rahimaddhi Maiabbar v. Naim- 
addi Howladar 104 Ind. Oas. 547 (6), 
which supports the view I have taken and 
is not at all inconsistent with the 
decision in Khubi Mahtun’s case (1). 

Messrs. S. M. Mullick and N. K. Pra- 
sad II, for the Appellants. ; 

Dr. Sir Syed Sultan Ahmed, Messrs. D. 
C. Varma and A. A. Khan, for the Respon- 
dents. 

Courtney Terrell, C. J.—This is an 
appeal from Khaja Mohammad Noor, J., 
rejecting the appeal of the defendants 
from the Subordinate Judge who in turn 
had rejected their appeal from the Munsif. 

(5)15 WR 149, 


(6) 104 Ind. Oas. 547; 31 O WN 750; A IR 1927 
Qal, 565, 
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The plaintiffs are the proprietors of a 15 
annas 10 gandas, odd share in village 
Bahuara and the defendantsare the raiyats 
of the village. The defendants are also 
proprietors ofthe remaining 9 gandas odd 
share. The river Gandak flowing from 
west to east at one time formed the 
northern boundary of the dry land of the 
village and the property in the bed of the 
river was vested in the proprietors there- 
of. On the north bank of the river was 
village Tetri. Many years ago the river 
began to shift its course northwards 
until it was flowing north of Tetri with 
the result thatthe original bed between 
the two villages became uncovered. The 
finding is that it was the property of 
the maliks of Bahuara but it seems to 
have been cultivated by the people of 
Tetri as an accretion to their holding in 
Tetri and it was so recorded in the 
cadestral survey in 1902. The riverthen 
began to move southwards again until it 
passed once again over its old bed sub- 
merging these lands which had accreted 
to Tetri. In 1924 the river again began 
to move north and once again to uncover 
these lands and also uncovered more 
which had always until then been the bed 
of the river. Of the total area of 15 bighas 
19 kathas and 13 dhurs thus uncovered, 
13 bighas, 18 katha and 5 dhurs are 
identifiable as having previously been 
uncovered and 2 bighas, 1 katha and 8 dhurs 
had not previously been uncovered. The 
defendants in their capacity as tanants 
say that the whole land is an accretion to 
their holdings which they are entitled to 
hold as raiyats paying rent therefor. 
Alternatively they say that such lands 
are identifiable as formerly in the cul- 
tivation of the people of Tetri and belong 
to those people who alone have any 
title thereon. The view of all the Courts 
hitherto has, in my opinion, rightly been 
that the mere fact that the river has 
uncovered land belonging to the landlord 
and adjacent to the defendants holding 
does not necessarily imply that it is to 
be treated as an accretion to their hold- 
ing under Regulation XI of 1825, although 
in general the law of the Regulation is 
applicable to the alluvion of land be- 
longing to the landlord asmuch as it is 
applicable to the law of alluvion of land 
belonging to the Crown as was laid downin 
Khubi Mahton v.Mahanth Lachmi Das (1). 
Mr. Sushil Madhav Mullick has argued stre- 
nuousty that it was the intention of the 
Legislature thaif land belonging to the 
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landlord, under water, become uncovered 
adjacent to the land of- that landlord's 
tenant that it was to be the tenant's ac- 
cretion: no matter what might have been 
the previous history of such uncovered land, 
and that such previous history was irrelev- 
ent. But in a regular series of cases [of 
which Lopez's case (2), is best known]—it 
has been laid down that when land emerges 
from water and it can be identified as 
the property of one who had previously 
occupied it, the former owner bas not lost 
his rights in the submerged land and can 
exercise them again when the land is once 
more uncovered. Thisis what is known in 
legal language as reformation in situ. 
The term is unfortunately misleading, for 
the law of diluvion and aliuvion is con- 
cerned solely with the results of covering 
and uncovering by water of sites and not 
at all with the removal of soil from one 
site and its deposit on another site or re- 
deposit in. the same site. It is the site 
which is important and reformation in situ 
only means the uncovering of an identifi- 
able site whether or not the site has been 
denuded of a portion of the soil or has 
receiyed a deposit of fresh coil brought by 
the water from some other place. Regulation 
XI of 1825, cl, 4 (1) is as follows;— 

“When land may be gained by gradual accession, 
. whether from the recess of a river or of the sea, 

it shall be considered an increment to the tenure 
of the person to whose land or estate it is thus 
annexed whether such land or estate be held im- 
mediately from Government by a zamindar or other 
superior landholder, or as a subordinate tenure by 
any description of under-tenant whatever.,....” 

In my opinion it is clear that as regards 
the 2 bighas odd which have newly been 
uncovered and have hitherto been under 
water are an accretion to the raiyati hold- 
ing of the defendants and the defendants 
are entitled to cultivate them subject to 
the payment of rent to the whole body of 
proprietors. l 

The 13 bighas odd which were formerly 
uncovered and recorded as in the raiyati 
holding of the tenants of Tetri are in a 
different category. The often-quoted words 
of Sir Barnes Peacock in Ramanath Thakur 
y, Chundernarain Chowdhry (7), are clearly 
applicable and show that in such circum- 
stances the Regulation is not applic- 
ae are of opinion that the word ‘gained’ in 
s. 4 of Regulation XI of 1825 does not extend to 
cases of land washed away and afterwards re- 
formed upon the old site, which can be clearly 
recognised In such a case we think the land 
formed by accretion on the old recognised site 
yemains the property of the owner of the original 

(7) 1 Marsh 136; 1 Ind, Jur, (0 8) 44, 
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site..... The principle is that where the accretion 
can be clearly recognised as having been reformed 


on that which formerly belonged to a known pro- 
prietor it shall remain the property of the original 


owner”, $ 

Mr. Mullick, however, argued that this 
and similar cases were of disputes between 
rival proprietors and have noapplication to 
cases in which a dispute has arisen between 
a landlord and a tenant over land belong- 
ing to the landlord which’ has alluviated 
to the tenant’s holding. He has also con- 
tended thatthe plaintiffs’ title to this land 
had been extinguished by the adverse . 
possession from 1902 till 1924 by the people 
of Tetri. As to the first argument it may 
be said that the claim of the tenant rests 
solely on the rights given by the Regula- 
tion and if the Regulation is not applic- 
able to lands reformed in situ the tenants 
have no right as tenants atall. The 15 
bighas odd has been found identifiable 
with that previously uncovered and that 
when previously uncovered it was part of 
Bahuara though cultivated by the people 
In Rahimmaddhi Maitabbar v. 
Naimaddi Howtadar (6), at p. 501* Graham, 
J. said 

“Jam further of opinion that, althcugh the Privy 
Council cases refered to above are almost all cases 
between rival proprietors, and not as between 
proprietor and tenure-holder the principle laid down . 
in those decisions applies with equal force, That 
principle as I understand it, is, that where ib can 
be demonstrated that a particular bit of Jand is 
the property of a particular person, if it should be 
submerged and then again re-appear, it is restored 
to the owner, or to be more precise, it continues to 
remain his property. To allow a tenuro holder, 
whose land happens to adjoin the land thus accreted 
to claim the land thus formed as an accretion 
to his tenure would, in my judgment, be an 
infringement of the full proprietory right of the 
owner, and would go against the principle re- 
peatedly laid down by the Privy Council”. 

As to the second argument the defen- 
dants in their written statement originally 
themselves claimed by adverse pos- 
session and the adverse possession by the 
people of Tetri which is relied on before 
us in appeal is not even mentioned. More-~ 
over, in my opinion, the defendant is not 
entitled to rely on adverse possession by 
a third party as having extinguished the 
plaintiff's title and there is no finding 
that the possession by the people of Tetri 
was in fact adverse to that of the plaintiff's 
and there was no issue framed thereon. 

In my opinion the decisions of the lower 
Courts and that of the learned Judge of 
this Court were right. As to the 2 bighas odd 
of the uncovered land it has accreted to 
the defendants’ holding and as to the 


*Page of 101 Ind, Cas.—[ Hd], 
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‘demises unto the lessee 
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13 bighas odd the plaintiffs as co-sharers 
are entitled to the decree for compensation 
for use and occupation. I would dismiss 
this appeal with costs. 


Varma, J.—I agree. 
N Appeal dismissed.. 


PRIVY COUNCIL 
Appeal from the Patna High Court 
December 14, 1934 
Lorn BLANESBURGSH, LORD THANKERTON AND 
SIR LANCELOT SANDERSON. 
Maharaja SRISOHANDRA NANDY 
AND OfHERS—APPELLANTS 
VETSUS 
BAIJNATH JUGAL KISHORE (A Firma) 
— RESPONDENTS 
Adverse possession—Fssentials of— Possession should 
be such that person against whom time is running 
ought, on exercising due vigilance, to be aware of 
what is happening—Deed—Construction—Sub-lease 
demising coal mines “ now being worked "—Whether 
relate only to plots as they stood on date of grant— 
Assignment of right of action to lessee—Clear words 
— Necessity of. . 
The possession required, in order to constitute 
adverse possession, must be adequate in continuity, in 
publicity and in extent to show thatit is possession 
adverse to the competitor. The classical requirement 
is that the possession should be nec vi nec clam nec 


precario, Jt is sufficient that the 
be overt and without any attempt at concealment, 
so that the person against whom time is running 


ought, if he exercises due vigilance, to beaware of 
what is happening, It is not necessary that it 
should be shown to be brought to the knowledge of 
the party against whom adverse possession is claim- 
ed.’ Where it isnot shown that the plaintiff's pre- 
decessors, by exercising due vigilance, ought to have 
been aware of what was happening, apart from the 
question of whether the possession was adequate in 
continuity and extent, the defendants fail in their 
contention. Secretary of State for India v. Debendra 
Lal Khan (1), applied. 

Where by the terms of a sub lease, the lessor has 
executed a sub-lease “for a term of 475 years and 
all those coal mines now 
being worked andall those coal mining rights and 
other rights of and in the said three plots of coal 
land comprised”, etc., the rights granted are limited 
by the words “of and in the said three plots of coal 
land” and these relate to these plots as they stood 
at the date ofthe grant. It will require clear words 
to assign a right of action to a lessee. 


Appeal from the decree of the Patna 
High Court, dated May 21, 1931, reported as 
133 Ind. Cas. 453. 

Messrs. A. M. Dunne, K. C. and W. 
Wallach, for the Appellant, 

Sir Dawson Miller, K. C. and Mr. Pringle, 
for the Respondents, 

Lord Thankerton.—These consolidated 
appeals consist of an appeal by the defend- 
ants Nos, 1 and 3 in the suit and a cross-ap- 
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peal by the plaintiff from two decrees of 
the High Court of Judicature at Patna, 
dated May 21, 1931, which subject tu a 
slight modification, confirmed a decree of 
the Subordinate Judge of Dhanbad, dated 
July 30, 1927. 

The plaintiff, who is sub-lessee of the 
coal mining rights of a part of Mouza 
Gararia, instituted the present suit on’ 
May 23, 1925, against the predecessor of 
the present defendant No, 1, who was a 
similar lessee of Mouza Ekra, which lies 
immediately to the south of Mouza Gararia, 
and defendants Nos.2 and 3, who were in 
succession the agents of defendant No. 1 
in working his coal, defendant No.3 hav- 
ing succeeded defendant No. 2 in May, 
1924. The suit was based on the alleged 
conversion of an area of the plaintiff's 
coal, and heasked for an order on the de- 
fendants to vacate the land encroached 
on, for an injunction prohibiting future 
trespass and conversion, for an enquiry 
and ascertainment of the extent of the 
defendants’ encroachments and the amount 
of coal removed and for an enquiry as to 
the quantum of damages. 

The plaintiff's sub-lease was obtained by 
him on April 26, 1922, and heset out his 
cause of action as having arisen in or 
about November, 1924, when he first came 
to know of the encroachments, 

Gararia and Ekra are both part of the 
Jharia raj. In 1896 thethen Raja granted 
a mokarrart lease of the coal-mining 
rights in Gararia to one Maheshwar Rai, 
and in 1898 he granted a similar lease of 
Ekra to the ancestor of defendant No. 1. 
In 1901, 1902 and 1907 Maheshwar Rai 
granted sub-leases of the coal-mining 
rights in plots of 100 bighas, 100 bighas and 
40 bighas, respectively, to thelessors of the 
plaintiff, who demised by way of sub-lease 
the rights in the whole 210 bighas to the 
plaintiff in 1922. The plot with which the 
present dispute is concerned, is the plot 
of 100 bighas, sub-let by Maheshwar Rai 
in 1901, which is a comparatively narrow 
strip running north and south, and having 
Ekra as its southern boundary. The re- 
maining plots of 100 bighasand 40 bighas 
may be disregarded. 

In the present appeals certain facts are 
no longer in dispute. It is now agreed 
that the boundary between the plaintiff's 
coal area and that of the defendants is 
that fixed by the Revenue Survey mapa, 
and that the defendants have encroached 
over the boundary unto the southern part 
cf the plot of which the plaintiff is now 
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sub-lessee. Further, the area of encroach- 
ment has.been worked as follows, viz., 
prior to 1911 coal amounting to 8,209 tons 
had been removed by working in galleries, 
leaving 6,613 tons of coal in the pillars ; 
at scme time during the years 1921 and 
1925, 4,422 tons of the pillar coal was re- 
moved, and the remaining 2,221 tons of 
coal in the pillars have been rendered 
unworkable, except at heavyexpense, by 
the .defendant’s workings und the conse- 
quent subsidence. The total tonnage of 
coal thus involved was 14,852 tons. 

The Subordinate Judge held that the 
plaintiff's claim to recover damages in res- 
pect of the gallery coal, which had been taken 
more than twelve years prior to suit, was bar- 
red by limitation, but, he awarded him dama- 
ges in respect of the whole of the pillar 
coal, viz., 6,643 tons at the rate of Rs. 4 
per ton, under deduction of 12 annas per 
ton in respect of the cost of bringing it 
to bank, but disallowed any deduction in 
respect of the cost of cutting and severing 
_ the coal. Both parties appealed to the 
‘ High Court, which dismissed both appeals, 

and affirmed the decree of the Subordinate 
Judge, under alteration of the rate of 
deduction from 12 annas to 8 annas, which 
both parties agreed wasthe rate intended 
to be fixed by the Subordinate Judge. 

While other questions were in issue in 
the Courts below, the only contentions sub- 
mitted totheir Lordships were as follows — 
In their appeals, defendants Nos. 1 and 3 
maintained: (a) that, prior to the institution 
of the suit, defendant No. 1 had acquired 
a good title by adverse possession not 
only of the gallery coal but of the whole area, 
including both gallery and pillar coal, and 
(b) that, in any event, they were entitled 
to a deduction in respect of the cost of 
cutting and severing the coal. In the cross- 
appeal, the plaintiff maintained (a) that his 
claim in respect of the gallery coal was 
well-founded and that it was not barred by 
limitation, and (b) that the rate of Rs. 4 
per. ton was too small, in view of the evi- 
dence, 

It will be convenient to deal first with 
the cross-appeal. Apart from any question 
of limitation, the plaintiff, who only acqnir- 
ed his title in 1922, must show a title to 
sue in respect of the abstraction of the 
gallery coal prior to1911. He claims such 
aright in virtue of the terms of hig sub- 
lease, in which the subjects of lease are 
described as follows :— 


“And whereas the lessor has desired to sub-let t 
three plots and the lessee has proposed oie A 
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sub-lease of the said three plots’ for a term of 475 
years, the lessor above-named executes this sub-lease 
for a term of 475 years and demises unto the lessee 
all those coal mines now being worked and all 
those coal mining rights and other rights of and in 
the said three plots of coal land comprised, set out 
and described in the schedules A, B and O below 
belonging to the lessor together with all machineries, 
buildings, bungalows, houses, huts, coke ovens, 
tools, plants, engines, boilers, stock of coal, sidings, 
tram lines, mines, beds, seams and veins of coal, 
quarries, inclines, all privileges, advantages, appurte- 
nances appertaining or belonging thereto or usually 
enjoyed with the same.. be , h 
The plaintiff maintained that the right 
to recover in respect of the gallery coal in 
question was included among the “other 
rights” thus demised to him, but their 
Lordships are unable to place this construc- 
tion on these words, which are limited by 
the words “of and in the said three plots 


.of coal land,” which clearly relates to 


these plots as they stood at the date of 
grant. It would require-clear words to 
assign such a right of action to a Jessee. 
As regards the plainliff’s second contention, 
their Lordships see no good reason for 
disturbing the concurrent findings of the 
Courts below as to the rate of Rs. 4 per 
ton. The plaintiff's appeal, therefore, fails. 

As regards the defendants’ main conten- 
tion, the principle of law as to what is 
necessary tc constitute adverse possession 
is well settled, though its application in 
the circumstances of particular cases may 
present some difficulty ; this, perhaps, is 
more likely to occur in cases of the alleged 
adverse possession of underground mineral, 
seams. The principle has recently been 
restated by this Board in Secretary of 
State for India v. Debendra Lal Khan (1), 
as follows: — 

“Asto what constitutes adverse possession, a sub- 
ject which formed the topic of some discussion in 
the case, their Lordships adopt the language of- 
Lord Robertson in delivering the judgment of the. 
Board in Radhamoni Debi v. Collector of Khulna (2), 
where his Lordship said that ‘the possession required 
must be adequate in continuity, in publicity and in 
extent to show that it is possession adverse to the 
competitor.’ The classical requirement is that the 
possession should be nee vi nec clam nec precario. 
Mr. Dunne for the Crown appeared to desiderate 
that the adverse possession should be shown to have 
been brought to the knowledge of the Crown, but 
in their Lordships’ opinion there is no authority for 
this requirement. It is sufficient that the posses- 
sion should be overt and without any attempt at 
concealment, so that the person against whom time 
is running ought, if he exercises due vigilance, to 
be aware of what is happening.” y 

(1) 147 Ind. Cas. 545; 61 LA 78 atp. 82;6RP O 
49; 11 O WN 96; A IR 19384 PO23; 68MLJI 
134; (1934) MW N165; 39 L W257:36Bom.L R 
249; 38 O W N 285; (1934) ALJ 153; 590 LJ 56; 
61 O 262 (P O). 

(2) 27 1 A136 at p. 140; 27 O 943; 4 O W N 597; 2 
Bom, L R 592; 7 Sar, 714 (PO). . 
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In their Lordships’ opinion, the defend- 
ants have failed to show that the plaintiff's 
predecessors, by exercising due vigilance, 
ought to have been aware of what was 
happening, apart from the question of 
whether the possession was adequate in 
continuity and extent. 

The area from which the gallery coal 
was taken and its surroundings may be 
generally described as follows:—The area 
itself is underground, and measures rough- 
ly 50 yards from north to south and 150 
yards from east to west. About 65 or 70 
yards to the north of it a railway crosses 
the plaintiff's plot on the surface, running 
east and west. There is evidence that the 
defendants at one time understood that 
the railway line was the boundary of Ekra 
and that in the adjoining areas, as well as 
in this case, they worked their colliery on 
that footing, but so as toleave a margin 
for protection of the railway. The dip of 
the strata is generally from north-east to 
south-west, and it is clear that, although 
they had pits some little distance off, the 
coal seam in question in this area and in 
their adjoining area was mainly raised by 
means of-inclines descending approximate- 
ly in a southerly direction. There is also 
little doubt that this area was worked 
along with their adjoining area as part of 
one colliery. This is shown by the work- 
ing plan, dated- in 1911, on which are 
found five inclines to the east, including 
Nos. 2,8 and 13—the first of these having 
a tram ‘line—and two inclines to the west 
of this area, while on the area itself incline 
No. 4 is situated. It is on the existence 
and use ofincline No. 4 that the defend- 
ants mainly rely as the outward manifesta- 


. tion on the surface of their working of the 


coal in this area. As shown on the work- 
ing plan, the foot of incline No. 4 almost 
reached the defendants’ own coal, but this 
is not very material, forthe real question 
is whether there was that to be seen on the 
surface, which the plaintiff's predecessors, 
being reasonably vigilant, ought to have 
seen, and, so seeing, would have been put 
on their guard, although they did not have 
any title to the surface. For a similar 
reason it does not seem very material 
whether the coal which was raised by 
means of incline No. 4 came from the area 
in question. The point must be that, on 
seeing coal being raised by means of incline 
No. 4, the plaintiff's predecessors would 
be bound to suspect that it came from 
their seam. The sinking of incline No. 4 
was not completed so as to reach coal. 
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until 1905; it was then ascertained that 
a certain amount of gallery coal imme- 
diately below ihe incline had already been 
removed by means of another incline. The 
account books produced by the defendants, 
which are not continuous, show that an 
amount, which the Subordinate Judge 
states at 2000 tons, was raised by 
means of incline No. 4 before 1911, but itis 
not possible to identify the place from which 
that coal was cut. This must have been a 
very small portion of the total amount of 
coal raised by means of all the inclines, and 
which was also being taken along the 
surface to the sidings. Further, the 
entrance to the incline No. 4 was in a 
surface covered with jungle, and the 
suggestion that the plaintiff's predecessors 
must have passed along a road in the near 
neighbourhood has little weight, as also the 
stacking of coal beside the entrance, the 
amount and frequency of which is left 
quite indefinite. The failure of the plaint- 
iff's predecessors to notice these things, 
even if they were sufficient, when seen, to 
put them on their guard, involves, in the 
opinion of their Lordships, no lack of 
reasonable vigilance on their part, and the 
defendants’ case must fail on this point; it 
is unnecessary to consider whether the 
defendants’ possession was adequate in 
continuity and extent. 

As regards the defendants’ minor conten- 
tion as to a deduction in respect of the cost 
of cutting and severing the coal, their 
Lordships see no sufficient reason to interfere 
with the discretionary view which has been 
taken by both the Courts below. 

Their Lordships will, therefore, humbly 
advise His Majesty that both appeals should 
be dismissed with costs and that the decrees 
of the High Oourt should be affirmed. 

N. Appeals dismissed. 

Solicitors for the Appellants:—Solicitor, 
India Office; Messrs. Watkins & Hunter. 

Solicitors for the Respondents:—Messrs, 
Watkins & Hunter; Solicitors, India Office. 
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BAGULEY AND MACKNEY, JJ. 
U MIN SIN—APPELLANT 
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MA MON AND OTHERS —RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. VI, 1.17 

—Suit by heir of M as assignee of  mortgage— 
Assignment unregistered and inadmissible—~Suit 
amended, as one by heir of M and making other heirs 
as defendants—Amendment, ‘if constitutes distinct 
cause of action, 


932. 
Where aperson,an heirof M, claims that the 
mortgages in question were sssigned to him by way 
of family partition as his share of inheritance but 
being unable to rely on that deed, it being unregis- 
tered, he desires subsequently to bring the suit as 
heir of M since deceased, and he has joined the 
other heirs as defendants as they did not wish to be 
plaintifis , it cannot be said that one distinct cause 
bf action has been substituted for another nor that 
he subject-matter of the suit has been changed. 
[he proposed amendment ig purely an amendment 
and nota transformation and the amendment should 
je allowed. 

{Oase-law referred to.] 

F. ©. A. against the decree of the District 
Judge, Pyinmana, in O. R. No, 19 of 
1930.. 

Mr. Clark, for the Appellant. 

Messrs. S, R. Chowdhury and N. Guha, 
for the Respondents. 

Baguley, J.—This appeal arises out of 
a suit on mortgages. The appellant is 
the plaintiff. He filed suit No. 8 of 1926 
of the District Court of Pyinmana in 
which he alleges that the first five 
defendants are the representatives of one 
Nurdin, now deceased, that Nurdin execut- 
ed three mortgagesin favour of U Meik 
and Maung Min Din, and that U Meik 
and Maung Min Din assigned the mort- 
gages to him and he, therefore, sues as 
assignee. Ma Ngwe and Maung Mya 
Tha were joined as subsequent transferees 
cf some of the lands. There are certain 
allegations of payments and so on. When 
the case came up for hearing, the plaint- 
iff stated that he was unable to find the 
deed of assignment, so he asked for per- 
mission to withdraw the suit with leave 
to file a fresh suit, The District Court 
only gave leave to file a fresh suit with 
regard to one of the mortgages, but on 
appeal to this Court the following order 
was passed: 

“We give the aprellant leave to withdraw the 
guitas a whole with permission to filea fresh suit 
on the mortgages.” 


As a result of this permission tke 
plaintiff filed a suit out of which this 
appeal arises. He did not then file the 
suit as he had proposed to file it, viz., 
as heir of U Meik, but he stated that 
since the dismissal of the former suit 
he had discovered the missing deed of 
assignment, so he filed the suit practically 
on the same terms as the one which he 
had originally filed. Objection was taken 
to the deed of assignment because it was 
not registered. It became clear that the 
deed of assignment being unregistered 
was bad, so the plaintiff asked for per- 
mission to amend his plaint in order 
that he might sue as heir of U Meik 


U MIN SIN V. MA MON 


15310 
joining U Meik's legal representatives a8 
defendants because they did not wish to 
join as plaintiffs. The learned District 
Judge held that permission could not 
be granted. The plaintiff did not ask for 
permission to withdraw the suit and file 
a fresh suit; so the suit was dismissed with 
costs. Hence the present appeal. Forthe 
appellant reliance was placed mainly on 
Hughes v. The Pump House Hotel Co., Lid, 
(No. 2) (1). This is a decision by the 
Court of Appeal in a case in which the 
facts were as follows: Hughes had done 
work for the defendant company and 
sued to recover the amount alleged to be 
due to him under the contract. Objec- 
tion was raised that Hughes 
was no longer interested in the contract 
because he had assigned absolutely any 
debt arising under if to Lloyds’ Bank. 
Hughes contended that his iransfer did 
not amount to an absolute assignment 
but was a charge only. The trial Court 
held that the assignment was by way of 
charge only. The Court of Appeal held 
that the assignment was an absolute one, 
whereupon an application was made by 
Lloyds’ Bank to be substituted as plaint- 
iffs in place of Hughes. A Master made 
an order to that effect. This order was 
appealed against to the Court of Appeal 
and permission was given to Lloyds’ Bank 
to be substituted as plaintiffs. The 
decision is one under O. XVI, r. 2 of 
the Rules of the Supreme Court, the wording 
of which is for practical purposes the 
same as the wording of O. J, r. 10, Civil 
Procedure Code. A Privy Council ruling 
on the same pojnt is to be found in Ma 
Shwe Mya v. Maung Mo Hnaung (2), the 
relevant portion of the head-note of which 
is as follows: 

“All rules of Court are nothing but provisions 
intended to secure the proper administration of 
justice, and it is, therefore, essential that they 
should be made to serve and be subordinate to 
that purpose co that full powers of amendment 
must be enjoyed and should always be liberally 
exercised, but none the less no power has yet been 
given to enable one distinct cause of action to be 
substituted for another, nor to change, by means 
of amendment, the subject-matter of the suit" 

For the respondents it is urged that to 
allow the amendment now asked for 
would be to substitute one cause of action: 
for ancther. Reliance is placed upon the 
definition of “cause of action”, originally 
given by Lord Justice Fry, and quoted 

(D (1902) 2 K B 485; 71 LJ KB 803; 50 W R 677; 
87 LT 359, 

(2) 63Ind. Cas. 914; AIR 1922 PO 249:48I A 
214; 48 O 832;4 UB R 1921, 30; (1921) M WN 896; 
30 ML T 28; 2$ Bom, L R 682(P 0). 
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in Engineering Supplies, Ltd. v. Dhandhania 
& Co. (3). “Cause of action” is defined 
there as “everything which if not proved, 
gives the defendant an immediate right 
to judgment” and also 

“Every fact which is material to be proved to 
entitle the plaintiff to succeed, every fact which 
the defendant could have a right to traverse,” 

Tt is urged that part of the cause of 
action in the first suit was the deed of 
assignment and part of the cause of action 
in the second suitis the fact that plaintiff 
is an heir of the late U Meik. The two 
causes of action, therefore, are distinct 
and the cause of action in the second 
case cannot be regarded as being the 
cause of action in the first. The 
difficulty seems to metoarise from the 
fact that Engineering Supplies, Ltd. 
case (3) was one in which the cause of 
action was being considered in relation 
to the jurisdiction of the Court, whether 
the Court had jurisdiction to try the 
case or not. In Maung Mo Hnaung’s case 
(2) itseems to me that ‘‘cause of action” 
was not being regarded in the same sense. 
The causeof action in the Hngineering 
Supplies, Ltd. case (3) was evidently intend- 
ed to represent a composite matter, a 
bundle of facts each of which formed part 
of the cause of action, while in Maung 
Mo Hnaung’s case (2) the reference was to 
one distinct cause of action. This case 
was consideredin P.M. Cheityar Firm v. 
Ma Shwe Pon (4) the head-note of which 
Bays: 

although the cause of action on an equitable 
mortgage is diferent from one on a registered 
mortgage, they are . not entirely distinct; the 
primary relief sought in both is the repayment of 
money lent with interèst. S> an amendment of 
the plaint in which it is now alleged that the 
money was lent on the security of an equitable 
mortgage instead of on a registered mortgage as 
originally alleged, may be allowed as such amend- 
ment did not convert the suit into a suit of another 
and inconsistent character.” 

In asuit on an equitable mortgage the 
cause of action would consis’ of the 
advancing of the money promised to be 
repaid and the handing over of docu- 
ments of title with intent to create a 
charge. The cause of action ina suit 
on a registered mortgage would consist 
inthe execution of the document and 
the passing of the consideration for it. 
There is one common item, viz., the advanc- 
ing of the money which is the same ag 
the passing of the consideration, but the 

(3) 134 Ind. Cas, 65; AIR 1931 Oal. 659; 58 O 539; 
Ind. Rul. (1931) Cal 769. 

(4) 101 Ind, Oas. 623; A IR 1927 Rang, 154;5 R 
115; 6 Bur, L J 49, ' 
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other items in the cause of action are entirely 
different, but this ruling is based upon the 
Privy Council case of Ma Shwe Mya 
v. Maung Mo Hnaung (2). Again in 
the Full Bench ruling of this Court, 
Maung Shwe Myat v. Maung Po Sin (5), 
it was held that where the plaintiff sued 
on a promissory note’ simply and solely 
without adding an alternative cause of 
action based on the original loan, he could 
be allowed to amend his plaint and 
succeed on the basis of the original loan, 
Here undoubtedly the items which make 
up the cause of action are not all the 
same. Ifa homely simile may be allowed, 
it seems to me the matter may be expressed 
as follows. The plaintiff may be allowed 
to amend his plaint provided he continues 
to attack the defendant with the same 
end of the same stick and he may be 
allowed to shift his grip on that stick 
but he must not be allowed to take a 
different stick to beat ‘the defendant. 
This is the reason why their Lordships 
of the Privy Council in Maung Mo Hnaung's 
case(2) held that an amendment should 
not be allowed. The plaintiff originally 
sued to recover three well-sites which the 
defendant had promised to allot to him 
by a promise made in 1912, and the 
amendment disallowed was one enabling 
him to sue for specific performance of a 
promise to allot three well-sites to him 
under a promise alleged to have been 
made in 1903. The idea behind both the 
cases is the same, viz., to get three 
well-sites, but -the weapon relied upon in 
the main case was a promise made in 


“1912 and the weapon used in the other 


case was a promise made in 1903;. so 
an amendment in those terms could not 
be allowed. 


On the other hand, in P. M. Chettyar 
Firm's case (4) the plaintiff sued to recover 
money which he lent on a certain date to the 
defendants, and the way in which the 
transaction was described in one case was 
aregistered mortgage and in the other 
an equitable mortgage, and the mortgage 
was executed at ths same timethat the 
title deeds were made over. In thesame 
way in Maung Shwe Myat's case (5) money 
was lent on a promissory note executed 


for it, but the relief sought was the 
return of the money lent. The cases 
cited by the respondents cin, in my 


opinion, be clearly distinguished. 


(5) 89 Ind. Cas. 425; A I R 1925 Rang. 282; 3 R 483; 
4 Bur, L J 141 (F. B.). 
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In Maung Ba Thein v. Ma Than Myint (6) 
the plaintiff claimed to be the keittima 


adopted child of a certain married couple. ` 


He asked ihat the estate be administered 
under the orders of the Court. There was 
no alternative prayer. He failed to make 
out that he had been adopted as keitttma 
son, and he then wished to amend the 
„plaint claiming to be an appathitta 
son. An appathitia adoption is quite 
different from a keittima adoption and 
they have different resultsin legal con- 
‘sequences flowing from them. In return 
to the original simile, the plaintiff was here 
trying to beat the defendants with a dif- 
‘ferent stick although, perhaps, his stick 
maay be similar to the one which he orignally 
used. 


Again, in Abdul Alli Husein v. Mia Khan 
Abdul Hossain (7), the plaintiff sued to 
recover certain property as the heir of his 
father. The defence was that the plaintifi’s 
mother owned the property and she had 
-given it to the plaintiff's daughter. Having 
failed to prove that the property belonged 
to his father at the time of his death the 
plaintiff sought to amend his plaint soas 
to claim the same property as the heir of 

. his daughter. The amendment was disal- 
lowed because for one thing it was a claim 
based on- totally different and mutually 
exclusive facts. In another case, which 
only appears in an unauthorised report, 
Ghulam Muhammad v. Mehta Chandras Datt 
(8), originally the plaintiffs alleged that the 
plaintiffs were co-sharers ina holding and 
were in joint possession thereof with the 
defendant, they having acquired the rights 
of one Musammat Begam Jan who owned a 
one-third share of the property and who had 
mortgaged it to her co-owner, which mort- 
gage the plaintiffs alleged was re-paid. 
The defence was that no suit for a division 
lay, for the plaintiffs were not in possession, 
and adverse possession was pleaded. An 
attempt was made to amend the plaint by 
alleging a totally different set offacts, viz., 
that Musammat Begam Jan had herself 
redeemed the mortgage after which she 
retained possession until she married and 
forfeited her life-estate; whereupon the 
plaintiffs claimed as reversioners of her 
father to be entitled to succeed tothe estate. 
The two claims were absolutely different 
jn every way except that in each case an at- 
tempt was made toestablish title to the same 


(6) 92 Ind. Oas. 253; AI R1926 Rang, 49; 3 R 483, 
(7) 10 Ind, Oas. 890; 351B 297;13 Bom, L R268. 
(8) 101 Ind, Cas. 280; AIR1927 Lah, 771. 
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property. The weapon of attack used was 
quite different. s 

The next case cited is Raleigh v. Goshen 
(9). This was a case in which the plaintiff 
sued the Lords of the Admiralty in their 
official capacity for trespass. It was 
pointed out that the Lords of the 
Admiralty, as such, could commit no tres- 
pass, and an attempt was then made to 
sue the personnel of the Board of the 
Admiralty in their individual capacity and 
to add a Civil Engineer and two Marines 
who were said to have trespassed on the 
land under their direction. An objection 
was made tothe amendment of the plaint 
and permission to amend was refused, 
partly, perhaps, because the affidavits in 
support of the application did not even 
allege any claim against any of the 
defendants individually. It seems to me 
that this case is not exactly to the point. 
In my opinion, the cases of P. M. Chettiar 
Firm v. Ma Shwe Pou (4), both of which are 
subsequent to Maung Mo Hnaung's case, 
(2) would warrant the amendment now asked 
for. 

It is urged that even if the case of 
Hughes v. The Pump House Hotel Co., Lid. 
No. 2 (1) be followed, it cannot be applied 
in the present case because the mistake 
was not a bona fide one, as it must have 
been patent to the appellant that his 
unregistered deed of assignment was 
invalid. In Hughes v. The Pump House 
Hotel Co., Lid. No. 2 (1) it was pointed out that 
the origival Court and the Court of Appeal 
took a different view as to the nature of the 
assignment of the bills due under the con- 
tract in favour of Lloyds’ Bank so that the 
ordinary litigant might easily make a 
mistake. In the present case it is argued 
that as the plaintiff engaged several mem- 
bers of the Bar to represent him he must 
have known that the assignment was 
invalid. It may be noted, however, that in 
one of the judgments of the trial Court, the 
one dated September 7, 1931, it is pointed 
out that the question whether an assign- 
ment of a mortgage-bond has to be 
registered or not, though it should have 
been settled by the amendment of the 
law in 1900, was not altogether well known 
to allthe legal profession because in 1907 
in Dr. Gour's well-known work on the Law 
of Transfer in British India, the opinion was 
expressed that such a deed of assignment 
need not be registered. Again, if the 
mistake was not a bona fide one, I can see 


2898) 1 Ch. 73; 61119 Qh, 59; 46 W R 90; 77 
L T 429, 
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no possible reason why it was made. Wher 
the second suit was filed the position, so 
far as it was known to the Court, was that the 
deed of assignment had been lost. It seems 
tome that by coming forward with the second 
plaint, exactly the same as the one filed 
inthe first suit, and merely stating that he 
had had the good fortune to find the deed 
of assignment, the plaintiff was showing his 
good faith; ctherwise, he might simply 
have mislaid the deed of assignment once 
more and filed the plaint which he now 
seeks to file on the permission granted by 
this Court in the appeal on the first case. The 
case of Ganendra Nath Roy v. Surya Kant 
Roy 15 Ind. Cas.39 (10), was quoted as show- 


- ingthat when a party makes a mistake and 


persistsin it even. after the mistake was 
pointed. out, it cannot be regarded as a 
bona fide mistake. Mr. Chowdhury over- 
looks the fact that inthis case the plaintiff 
was making a claim on a false assertion 
of facts which faets were false to his 
knowledge and he persisted in this asser- 
tion right up to the end. It is in my opinion 
quite impossible for a person to make a 
false . assertion - of facts within his 
personal knowledge and yet claim to have 


made a mistake bona fide, unless, of course 


he can prove hallucination 
of that kind. 

For these reasons I think the amend- 
ment ofthe plaint should be allowed. I 
would send the case back for the trial 
to proceed on the basis of the amended 
plaint. In view ofthe length of the pro- 
ceedings—this case has already been in 
existence in the District Court for two 
years and nine months—I would direct the 
costs of this appeal, and all costs in the 


or something 


“case heretofore incurred are to be costs in 


the suitas ultimately disposed of, and, of 
course, all future costs will also be awarded 


- by the Court in the ordinary way. 


Mackney, J.— I have had the advantage 
of reading the judgment of my learned 
brother, and I agree therewith. 

The plaintiff-appellant, an heir of U 
Meik, claims that the mortgages in ques- 
tion were assigned to him by way of a 
family partition as.his share of inheritance, 
Being unable to rely on that deed, as it 
was not registered, he now desires to bring 
the suit as heir to U Meik, since deceased, 
he has joined the other heirs as defendants 
as they do not wish to be plaintiffs, In 
this particular case, therefore, itseems to 
me, it cannot be said that one distinct 
cause of action has been substituted for 


(10) 15 Ind. Oas, 39; 110 W N 462 
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another, nor that the subject-matter of 
the suit has been changed. According to’. 
the definition of “cause of action” given 
by Fry, L, J., quoted in Engineering’ 
Supplies, Lid. v. Dhandhania & Co. (8), no 
doubt the “cause of action” has in part- 
been changed, but it has not been so 
changed as to make it as a whole distinct 
from the “cause of action” originally stated. 
In other words, the proposed amendment is 
purely an amendment and not a transform-- 
ation. I agree that it should be allowed. 

D, Amendment allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suit No, 35 of 1934 
August 28, 1934 
Logo, A. J. C. 
M. R. F. NAZARETH— PLAINTIFF 
versus 
PEROZSHAW R. AGA AND ANOTHER 
— DEFENDANTS 

Civil Procedure Code (Act V of 1908), O.I, rr. 1 
and 10--Suit on promissory note—Endorser applying 
to be joined as co-plaintiff—AUlegation that he 
endorsed it only for collection—Applicant, if a 
proper party. : 
| In asuit on a promissory note by an endorsee, an 
application under O.I, r. 10, Civil Procedure Oode, 
was filed praying that he be joined as co-plaintiff in 
the suit. He alleged that he endorsed the pro-note 
to the plaintiff merely for collection and that the 
plaintiff was dishonestly claiming that he was a 
holder for valuable consideration ; 

Held, that one of the original payees of the pro- 
missory note wasthe applicant and, therefore, in 
order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions in- 
volved in the suit between the plaintiff and the de- 
fendants, the applicant was a proper party. 

[The applicant was added as defendant though not 
as co-plaintiff.] : 4 h 

Mr. Kimatrai Bhojraj, for the Applicant. 

Mr. Srikishendas H. Lulla, for the 
Plaintiff. 

Mr. Kundanmal, for the Defendants. 

Order.—On January 27, 1932, the defen- 
dants in this suit executed a promissory note 
payable on demand in favour of Ardeshir B. 
Aga and his wife Dhanbai Ardeshir Aga for 
Rs. 4,009 bearing interest at6 per cent. per 
annum. The payee Dhanbai Ardeshir Aga 
‘endorsed the pro-note in favour of her hus- 
band Ardeshir B. Aga whoin his turn en- 
dorsed the pro-note in favour ofthe present 
plaintiff. The plaintiff files the present suit 
against the defendants alleging in para, 2 
of his plaint that the pro-note on which 
he sues has been endorsed and assigned in 
The 
defendants plead that the plaintiff is not 
entitled tosueon the promissory note, in 


936 


any case he is not a holder in due course 
and that they are entitled as against the 
plaintiff tothe same equities‘as exist between 
them and the original payees, Ardeshir B. 
Aga and Dhanbai Ardeshir Aga, 

An application has now heen made by 
Ardeshir B. Aga under O. I, r. 10, Civil 
Procedure Code, praying that he be joined 
as co-plaintiff in the suit. He alleges that 
he endorsed the pro-note to the plaintiff 
merely for collection; that the plaintiff is 
now dishonestly claiming that he is a holder 
for valuable consideration. ; 

In the course of arguments it has been 
suggested on his behalfthat ifthe Court is 
not inclined to join him as a plaintiff the 
Court should join him as a defendant under 
the provisions of O., I, r- 10, cl. (2), Civil 
Procedure Code. 

In opposing the application a great 
amount of law has been. quoted by Mr. 
Lulla, the Advocate for the plaintiff, largely 
in support of the proposition that in the 
case ofa negotiable instrument it is the 
holder thereof and he alone who is entitled 
to maintain a suit against the drawer and is 
capable of giving a discharge. Reference 
has been made by him to ss. 8 and 78, 
Negotiable Instruments Act, and to the 
following cases: Subba Narayana Vathiyar 
v. Ramaswamy Aiyar (1), Harkishore Barna 
v. Gura Mia (2) and Virappa Andandanappa 
v. Mahadevappa Basappa Katti (3). It is 
unnecessary for me to go into this question 
at all. The point at present before me is 
whether or not the application for joinder 
should be allowed. Iam not prepared to 
jointhe applicant asa plaintiff in the suit. 
But the question still remains whether he 
isa proper party to the suit whose presence 
before the Court is necessary in order to 
enable the Court effectually and completely 
to adjudicate upon and settleall the ques- 
tions involved in the suit. 

Now, one of the questions involved inthe 
suit is whether the plaintiff is merely a holder 
of the instrument in question, or, whether he 
is a holder.in due course. Ifthe defendants 
are able to establish that the plaintiff is 
a mere holder, then they will probably be 
entitled to plead that the equities, if any, 
existing between them and the original 
payees exist alsə between them and the 
plaintiff. 

Now, one of the original payees of the 

(1) 30 M £8; 16M LJ E08, f 

(2) 13L Ind. Cas. 570; A I R 1931 Oal. 
752; 350 W N 53,53 O LJ 37; 
Cal. 458, 

(3) 153 Ind. Cas, 352; AIR 
Bom, L R 807; 7- R B 230.) 


3387; 580 
Ind. Rul, (1931) 


1931 Bom, 356; £6 
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promissory note is the applicant and it there- 
fore appears to me that in order to enable 
the Court effectually’ and completely to 
adjudicate upon and settle all the questions 
involved in the suit between the’ plaintiff 
and the defendants, the applicant is a 
proper party. 

I accordingly allow the application in 
so far that the applicant may be joined ag 
a defendant in the snit. The plaintiff will 
file an amended plaint within 10 days and 
supply a copy thereof to the added defen- 
dant. Idonotthink it necessary that the 
new defendant should be regularly served 
with asummons in the suit. The defendants 
the record and the added 
defendant, to file their written statement 
within a fortnight after being served with 
a copy of the amended plaint. 

D. Order accordingly. 





PRIVY COUNCIL | 
Appeal from the Allahabad High Court 
December 6, 1934 
Lord ATIN, Lord WRIGHT, 
LORO ALNESS, SIR JoHN WALLIS 
AND Str SHADI LAL 
CHUNBIDYA AND OTHERS —PETITIONERS 
versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 188), as. 423, 
439—Powers under—Distinction—Powers of revision 
are given i High Court alone—High -Court having 
before it on appeal record of criminal proceedings— 
Revisional powers, if can be exercised—Notice served 
headed in criminal appeal—Whether material when 
High Court makes plain it is exercising revisional 
powers—Revision— Enhancement of sentence. ` 

The powers relating to appeals under s. 423 of 
the Criminal Proceduré Code are given to the Appel- 
late Court, and the Appellate Court may include 
a Court subordinate tothe High Court, and the 
Appellate ‘Court as such has no power to enhance a 
sentence, differing fromthe provision which was in 
the old Criminal Procedure Code of J&72. On the 
other hand, the powers of revisionare given to the 
High Courtalone, and the powers of revision are 
given to the High Court in ihe case of any pro- 
ceeding the record of which has been called for by 
itself or which has been reported for. . orders or 
which otherwise comes to its knowledge. When the 
High Court has before it on appeal a record of a 
criminal proceeding, the condition precedent is 
performed, and the High Ccurtcan then, though the 
record has only come to its knowledge in the appel- 
late proceeding, proceed to exercise its revisional 
powers if it chooses to do so. The fact that the 
notice which was actually served was headed in 
the criminal appeal is immaterial when it is plain 
that the subsequent proceedings were in fact in 
revision, and it was made plain ihat the Court was 
exercising its revision power. ‘ 


Mr. C. Sidney Smith, for the Petitioners, 
Mr. W. Wallach,.for the Respondent, 


S 
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Lord Atkin.—This is an application for 
special leave toappeal froma judgment 
of the High Court of Judicature at Alah- 
abad. The question -arose in this way. 
The petitioners were tried before the Divi- 
sional Sessions Judge at Oawnpore, on a 
charge of murder, and they were in fact 
convicted of murder. It is unneces- 
sary to go into the facts of the case 

` except to say that the particular 
act of which they were found guilty was 
that, with other people, they assaulted the 
deceased and, after having beaten him 
severely, laid him down and cut off his foot 
withan axe and left him thereto bleed 
to death. The Sessions Judge having 
convicled the petitioners of murder, sen- 

“‘tenced them to transportation for life, and 
.they thereupon appealed to the High 
Court. 

On appeal tothe High Court, the High 
. Court, purporting to exercise their powers 
-under the revision (section 439 of the 
Code of Criminal Procedure), gave notice to 
the accused to show cause why the sen- 
tence should not be enhanced, and, after 
hearing them, ordered the sentence to be 
increased in the case of the four petitioners 
-and ordered them to be sentenced to death 
instead of:transportation for life. What 
_has been urged before their Lordships is 
‘that inasmuch as the case came 
before ihe High Court on appeal. 
-and inasmuch as under the provisions as 
to appeal the High Court dealing with ap- 
peals has no power to enhance the sentence, 
‘the High Court hasno power to resort to 
its further powers of revision which give 
it power to enhance the sentence. That 
appears to their Lordships to be a mistake, 

- The distinction seems to be fairly plain. 
-The powers relating to appeals under 
‘s.. 423 of the Criminal Procedure Code, are 
‘given to the Appellate Court, and the 
- Appellate Court may include a Court 
Subordinate to the High Court, and the 
Appellate Court as such has no power to 
‘enhance a sentence, differing from the pro- 
vision which was in the old Criminal Pro- 
cedure Code of 1872, On the other hand, the 
powers of revision are givento the High 
Court alone, and the powers of revision 
are given to the High Court in the case of 
any proceeding, the record of which has 
been called for by itself or which has been 
reported for orders “Nor which otherwise 
comes to its knowledge. 

Their Lordships are clearly of opinion 


_. that when the High Court has before it on 


appeal a record of a criminal proceeding, 
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the condition precedent is perfurmed, and 
the High Court.can then, though the record 
has only comes to its knowledge in the 
appellate proceeding, proceed to exercise 
its revision powersif it chocses to do so. 
In this case the High Court did choose to 
exercise its revision powers. Mr. Sidney 
Smith points out that the notice which 
actually was served was headed in the 
criminal appeal; but it is quite plain that 
the subsequent proceedings were in fact in 
revision, and if wasmade plain that the 
Court was exercising its revision power: 
That being so itappears that the Court had 
complete jurisdiciton to act as they did, 
and their Lordships, therefore, in the exer- 
cise of the ordinary - rules which govern 
criminal appeals, seeno reason at allin 
this particular case why any leave to ap- 
peal should be granted. 

In those circumstances, they will humbly 
advise His Majesty that the petition he 
dismissed. 

N. Petition dismissed. 

Solicitors for the Petitioners: ~ Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondent:—Solicitor, 
India Office. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeals Nos. 31/19 and 50/32 of 1934 
July 31, 1934 
ALMOND, J.C. AND MIR AHMAD, 
A.J. ©. 
ZAHUR ALAM— APPELLANT 


versus 
Haji ALLAH BAKHSH AND OTHERS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. ITI, r.4 
(5)—Pleader appearing to plead—Appearance on 
behalf of client—Power-of-attorney—Necessity of. 

When a Pleader appears to plead in a case 
he must also be considered to be appearing on 
behalf of his client and for the purpose of 
appearance on behalf of his client, neither a 
power-of-attorney nor a memorandum of appear- 
ance is necessary. 3 

Appeal against an order of the 
Additional Judge, Peshawar, dated Novem- 


“ber 3, 1933. 


Messrs. Faqir Chand and Raja Singh, 
for the Appellant. l 

Judgment.—This judgment will cover 
further appeals Nos. 31/19 and 50/323 of 
1934. 

A preliminary objection has been rais- 
ed by learned Counsel who appears on 
behalf of Allah Bakhsh that Lala Faqir 
Chand is not properly authorized to ap. 


938 


pear on behalfof Zahur Alam. It may 
be noted that Lala Faqir Chand has no 
power-of-attorney from Zahur Alam, but 
has presented a memorandum of appear- 
ance as required by O. III, r. 4 (5), Civil 
Procedure Code. Apartfrom Lala Fagir 
Chand no one else is present on behalf of 
Zahur Alam. Learned Counsel contends 
that under O. III, r.4 (|) it is necessary 
in the absence of any appearance by Zahur 
Alam that Lala Faqir Chand should have 
presented a power-of-attorney. We do 
not agree with this viewof learned Coun- 
sel for Haji Alla Bakhsh. In O. TII r. 1, 
it is directed that any appearance, ap- 
plication or act in any Court may be made 
or done by the party in person or by his 
recognized agent or by a Pleader appear- 
ing, applying or acting onhis behalf. In 
1,4 a Pleader who is acting for a client, 
is required to present a power-of-attorney. 
In r.4 (5) a Pleader whois only pleading 
on behalf of a party, is required to file a 
memorandum of appearance. In our 
opinion when a Pleader appears to plead 
in a case he must also be considered to be 
appearing on behalf of his client and that 


for the purpose of appearance on behalf. 


of his client neither a power-of-attorney 
nor a memorandum of appearance is neces- 
sary. Forthese reasons we overrule this 
preliminary objection. [The rest of the 
judgment is nct material for purposes of 
this report— ad. | 


D. Order accordingly. 


_GALCUTTA HIGH COURT 
Civil Rules Nos. 1525 of 1933 and 100 of 
1934 
May 28, 1934 
JAOK AND KHUNDKAR, JJ. 
LEATH ELIES JOSEPH SOLOMON— 
PETITIONER 
VETSUS 
H. C. STORK—Oppositg PARTY 

Land Acquisition Act (I of 1894), ss. 18 and 11— 
Power of High Court to revise Collector's order 
refusing to make reference Receiver who is appoint- 
edto accept award, present when award signed— 
Whether amounts to representation of claimants— 
Reference, limitation for—Claimants right of refer- 
ence, if takenaway—Award, when “made” within s. 11, 

The act of the Collector in refusing to makea 
reference under s. 18, Land Acquisition Act, is a 
judicial act. Though therefore tecbnically s. 115, 
Civil Procedure Code or s. 107, Government of 
India Act may not be applicable, it cannot be said 
that there is no remedy against the wrongful rejection 
fanapplication for reference and as no relief can 
6 obtained outside the jurisdiction of the Ohartered 

igh Courts, the Collector's order will be revised by 
he High Court. 
t LOase-law referred to.] 
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Where a Receiver of an estate was appointed bya 
Court to accept the award on behalf of the claimants 
and the Receiver appeared before the Collector 
when the award was signed and accepted : 

Held; that the appearance of the Receiver was 
representation of the claimants within s, 18 (2), 
Land Acquisition Act, and if the claimant desired 
to have a reference made, he must do go 
within six weeks from the date of the award. [p. 
940, col. 1] 

Held, also, that not only by virtue of the condition 
that the appointment was to be without prejudice 
to the claimants, the right of the claimants to make a 
reference against the award was retained, buteven 
under the general law relating to Receivers, the 
claimants were entitled to that right. 

Only when anawardis drawn up and signed by 
the Collector, it is said to be “made” unders. 11, 
Land Acquisition Act, and not when it is settled what 
the award is going to be. 

Messrs. J.C. Hazra, S. Roy, Surendra 
Madhab Mallik and Probodh Krishna Shome, 
for the Petitioner. 

Messrs. Sarat Chandra Basak and Rupen- 


dra Coomar Mitter, for the Opposite Party. 


Judgment.—This Rule has been issued 
tothe learned First Land Acquisition Col- 
lector in connection with his order dated 
September 1, 1933, rejecting the petitioner's 
application requiring a reference to the 
Collector under s, 18, Land Acquisition Act, 
for decision of her objection to the amount 
ofan award made by the Land Acquisi- 
tion Collector under the provisions of s. 11 
of the Act. The application was rejected 
onthe ground that it was not within the 
time allowed by law. A preliminary point 
was raised that this Court has no jurisdic- 
tion in revision either under s. 115, Civil 
Procedure Code or under s. 107, Government 
of India Act. The High Court has no 
powers of revision unless the case is 
decided by a Court subordinate ‘to the 
High Court, viz, subject to the appellate 
jurisdiction of the High Court. It is true 
that a decision of the Collector as to the 
amount of an award may indirectly come 
before the High Courtin its appellate 
jurisdiction where a reference has been 
made to the Civil Court under s. 18, Land 
Acquisition Act, anditis argued that on 
this ground the orders of the Collector 
are subject to revision just as the orders 
of the Rent Controller under the : Calcutta 
Rent Act have been held to be subject to 
the revision ofthe High Court in the cases 
of H: D. Chatteeji v. L. B. Tribedi (1) and 
Allen Bros. & Co. v. Bando & Co. (2). The 
fact remains, however, that the Collector 


(1) 68 Ind. Cas. 274; A I R 192? Cal. 427; 49 O 528; 
26 O W N18. 

2 70 Ind Cas, 371; AIR 1923 Oal. 169; 490 931; 
28 O W N 845. 
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cannot be said to bea Cêbrt within the 
meaning of s. 115, Civil Procedure Code 
or of s. 107, Government of India Act. 
There is abundant authority for this 
view. Reference may be made to the 


cases of British India Steam Navigation Co.- 
v. Secretary of State (3), Ezra v. Secretary 


of State (4), Ezra v. Secretary of State (5), 
Abdul Sattar Sahab v. Special Deputy 
Collector, Vizagapatam (6), Bal Krishna 
Daji v. Collector Bombay Suburban (7) and 
Mayet v. Land Acquisition Collector, Mying- 
yan (8). The petitioner on the other hand 
relies on the cases of this Court in which 
it has been held that this Court is entitled 
to revise an order of the Land Acquisition 
Collector refusing torefer a case to the 
Civil Court under s. 18 of the Act, viz., 
Administrator-General of Bengal v. Land 
Acquisition Collector (9) and Krishna Das v. 
LandjAcquisition Collector, Pabna, 13 Ind Cas 
470 (10). These decisions have not been over- 
ruled and the petitioner supports them by 
reference to the decisions in Saraswati 
Patiack v Land Acquisition Deputy Collector, 
Champaran (11), Secretary of State v. Jiwan 
Buksh (12) and Hari Das Palv. Municipal 
Board, Lucknow (13) and to the cases under 
the Rent Act, H. D. Chatterji v. L. B. Tri- 
bedi (1) and Allen Bros. & Co. v. Bando & 
Co (2). 

There can be no question that the act 
ofthe Collector in refusing to make a 
reference under s. 18, Land Acquisition 
Act, isa judicial act. The petition for a 
reference corresponds to the plaint in a 
suit. It initiates judicial proceedings in 
the Land Acquisition Court which by 
virtue of s. 54, Land Acquisition Act, is a 
Court subordinate to the High Court and 
the petition for reference is practically a 
part of those proceedings. Though there- 


13)8 Ind. Oas. 107; 38 O 230: 12 C L J 505; 15 OW 


(4) 32 O 605; 321 A 93:90 W N 454; 2 AL 
ri Romi R 422: 1 C LJ 227; 8 Sar. 779 


(P 0). 

(5) 30 038;7 0 WN 249, 

(8) 84 Ind. Cas. 616; A I R1924 Mad. 442; 47 M 357; 
48 M L J 209; (1924) M W N 224; 19L W 445; 34M 
L T 18 (F B). 

(7) 73 Ind. Oas. 354; A I R 1923 Bom. 290; 47 B 699; 
25 Bom. L R 398. 

f (8) 150 Ind, Cas. 1049; AI R 1934 Kang. 118; 12 R 
75. 

(9) 12 O W N 241. 

(10) 13 Ind, Cas. 470; 160 W N 927; 16 OLJ 


(11) 39 Ind. Oas. 652; AI R 1917 Pat. 176; 2P LJ 
204; 3 P L W 419. 
(12) 36 Ind, Cas. 213; A I R 1916 Lah, 37; 67 PR 
16 


(13) 22 Ind, Oas. 652; 16 O O 374, 


LEATH ELIES JOSEPH SOLOMON Y. H. O. STORK 


939 


fore technically s. 115, Civil Procedure 
Code may not be applicable, it was hardly 
the intention of the legislature that there 
should be noremedy against the wrongful 
rejection ofan application for reference. 
It may be noted in this connection that no 
relief under s. 45, Specific Relief Act, could 
be obtained outside the jurisdiction of the 


Chartered High Courts. In these 
circumstances and in view of the 
previous rulings of this Court, 


Administrator-General of Bengal v. Land 
Acquisition Collector (9) and Krishna Das 
v. Land Acgiusition Collector, Pabna (10) 
we will not decide against the petitioner 
on the preliminary point. 


As regards the merits, the question of 
limitation turns upon the poiot whether 
the applicant was present or represented 
before the Collector when the award was 
made, Ifshe was present, her application 
was barred by time for the award wag 
made in March 1933, whereas unders. 18 
cl. 2(a), the application must be made within 
six weeks. Ifon the other hand she was 
not present or represented, the application 
may bemade within six weeks of the receipt 
of notice from the Collector under s. 12 (2) 
or within six months from the date of the 
Collector's award whichever period shall 
first expire. Asin this case the applicant 
received no notice under s. 12 (2), she 
would have time up to six months and 
was within time on August 31. In dig. 
missing her application the learned Land 
Acquisition Collector says that she was pre- 
sent when the award was made because she 
was there throughout the discussions which 
culminated inthe award; she knew fully 
the terms proposed; in fact the delay in 
making out the award as finally propos- 
ed and accepted by the other parties 
was entirely due to her unwillingness to 
join the otherwise general agreement. 
This is not quite accurate, since another 
party was also objecting to the proposed 
terms. In showing cause under the Rule 
the learned Land Acquisition Collector 
says that the fact that the petitioner was 
not present on March 80, does not alter 
the position, She was present when it was 
finally determined that the award would 
be for Rs. 4,10,000. He considers that the 
award is ‘‘made” when it is settled what 
the award is to be; after that it takeg 
several days to draw up the actual 
award so delermined—a long and com- 
plicated document requiring great care 
and intricate calculation in this case and 


940 
adds: 


“in practice it would be absurd as well and a 
great inconvenience tothe parties, if they were 
again recalled when the Collector only signs his 
name to an award already determined merely 
in order to clarify an imaginary intention of s. 18 
(2) (a).” 

The learned Collector appears to have 
overlooked the terms of s. 11 of the Act, 
directing that an award shall be made “un- 
der his hand” and contain particulars 
of apportionment amongst those interested 
as well as the total compensation. It 
follows that the award cannot be said to 
be made until it is so drawn up and 
signed. In the present case this took 
place on March 30, and the affidavits show 
that the petitioner was not herself present 
on that date. The learned Land Acquisi- 
tion Collector was, therefore, not entitled 
to reject her application as barred under 
s. 18 (2) (a) by six weeks’ limitation on 
the ground thatshe wasso present. How- 
ever his order can be supported on the 
ground that though she was not present 
she was represented and so comes within 
the terms of s. 18 (2) (a), for under the 
orders of this Court she was represented 
by a Receiver of the estate, a portion of 
which is the property in question. Under 
the direction of this Court the Receiver 
was to accept the award on behalf of the 
claimants and there is no doubt that 
when he appeared before the Collector on 
March 30 and accepted the award he was 
. representing them under the orders of the 
Court. This would not take away the 
petitioner's right to make a reference, es- 
pecially inasmuch as the appointment of 
the Receiver was “without prejudice to the 
contentions of the parties concerned.” 

Reading the petition for appointment of 
the Receiver together with the terms of the 
appointment and the directions given to 
him it is clear that he was entitled to 
represent the claimants before the Land 
Acquisition Collector with the reservation 
only thathis appointment would not pre- 
judice their contention that the amount of 
the offer was too low. The effect of this 
would be that they were entitled to make 
a reference against the award unders. 18 
of the Act, but inasmuch as they ware 
represented before the Collector, s. 18, cl. 2 
(c) would apply and the period of limita- 
tion would be six weeks from the date 
of the award, viz., six weeks from March 30. 
Under O. XL,r.1, the Court was entitl- 
ed to so appointa Receiver and give 
him such powers. There was no appeal 
against the order appointing him andit 
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must be taken that the petitioner who had 
notice of his appointment accepted his 
representation of her before the Receiver 
and as she did not take advantage of her 
right to make reference within six weeks 
her claim to do so was barred and her 
application on August 31, out of time. 
The Rule is accordingly discharged. 

Civil Revision Case No. 100 of 1934.—By 
this Rule the learned Land Acquisition 
Collector was asked to show cause why his 
order rejecting an application of the peti- 
tioner for a reference under s. 18, Land 
Acquisition Act, should not be set aside. 
The application was rejected on the ground 
that {the Official Receiver of the estate 
having accepted the award, the petitioner 
cannot claim a reference. 
the application on this ground the learned 
Land Acquisition Collector has entirely 
failed to take into account the opening 
clause in the Receiver's letter of appoint- 
ment which makes the appointment with- 
out prejudice to the contentions of the par- 
ties concerned. The principal contention 
of the petitionerin his petition to the Court 
for the appointment of a Receiver was that 
the offer of Rs. 43,000 which was being 
made by the Collector was too low, and 
hy the introduction of this clause there can 
beno doubt that the right of the peti- 
tioner to makea reference was retained. 
It was clearly the intention of the Jugde 
to allow the petitioner to dispute the ques- 
tion of valuation just as if the Receiver 
had not been appointed. The learned 
Land Acquisition Collector was, therefore, 
not entitled to reject his application on 
the ground that his right was taken away 
by the appointment of a Receiver. Even 
apart from the directions of the Court in 
this respect under the general law relat- 
ing to Receivers, the petitioner would not 


lose his right of reference by the appoint- 


ment of a Receiver: 

“The appointment does not affect existing contracts 
or. rights of action between the party whose pro- 
perty is placed in the hands of the Receivers”: 
ses Woodrofie's to Receivers, 
page 221.” 

The order rejecting the application must, 
however, be supported on the ground of 
limitation for the award was made on 
March 30, and since the petitioner was re- 
presented before the Collector at his own 
request by the Receiver under the direc- 
tions of this Court, his application should 
have been made within six weeks of 
March 30, in fact it was not made until 
September 20, and was therefore out of 
time and not maintainable. ‘The Rule is 


Iaw relating 


In rejecting | 


~ 
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l accordingly discharged. We make no order 


as to-costs of this Rule, 
D. Rule discharged. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civil Revision No, 270 of 1934 
October 27, 1934 
Mir Anman, A. J.C. 
NADIR-—PLAINTIRE— PETITIONER 


VETSUS 
Musammat KARAM NISHAN AND OTHERS 
—DEFENDANTS— RESPONDENTS 

Punjab Tenancy Act (XVI of 1887), ss. 59 and 60 
—Widow selling occupancy rights—Reversioner, when 
competent to question—Custom (Punjab)—Succession 
—Joint tenants—Death of one —Survivorship. 

Independently of the provisions of ss, 59 and 60, 
Punjab Tenancy Act, there are privileges conferred 
on reversioners and co-tenants, The reversioners 
are competent under custom to question the sale 
of occupancy rights by a widow, but it has to be 
shown that the common ancestor of the plaintiffs 
and her husband had held the land. 

By alegal fiction joint tenants have always been 
treated as one tenant andon the death of a joint 
tenant, the occupancy tenancy does not extinguish 
but survives to his co-tenant. Moti Lal v. Kartar 
Singh (1), followed, 


C. R. from an order of the Third Addi- 
ae Judge, Peshawar, dated February 8, 
1934, : 

Messrs. I, Rum Labhaya and K. 
Rahmatullah, for the Petitioners, | 

Mr. M. Ramji Das, for the Respondents. 

Order.—One Fezu died leaving a widow 
Musammat Karam Nishan. He had occu- 
pancy rights in 45 kanals 11: marlas of 
land situatedin village Sheikh-ul-Bandi 
(Abbottabad). The widow sold them to 
some of the landlords by a registered sale 
deed, dated June 14, 1932. Nadir, Aziza 
and Pira, the petitioners before me, brought 
a suit for cancellation of the sale. They 
alleged that they were the reversioners of 
Fezu, and moreover, that they were joint 
tenants and hence they claimed locus 
standi to question the sale. The trial 
Judge struck many issues, but only two 
deserve to be noticed here. They are 
Nos. land 2, viz., 1. Are plaintiffs the 
reversioners of Fezu, husband of defend- 
ant No. 1 and therefore, under the. provi- 
sions of s. 59, Tenancy Act, they are 
competent to have the sale of occupancy 
rights in favour of defendants, owners of 
the land, cancelled? 2. Had they rights 
respecting the land in question jointly 
with defendant No. 1’s husband, and for 
this reason also the transaction of sale is 
liable to cancellation? He purported to 
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deal with them together, but the discussion 
in his judgment shows that he only decided 
the first. He held that it was not proved 
that the plaintiffs were the reversioners of 
Fezu and that as required by s. 59 their 
common ancestor held the property. He, 
therefore, dismissed the suit. An appeal 
was preferred to the District Court by the 
plaintiffs and one of the grounds taken in 
that Court was that Issue No, 2 was not 
dealt with by the trial Court and left 
undecided. The learned Third Additional 
Judge seems to have omitted to notice 
this ground of appeal. He confirmed 
the opinion of the trial Judge that it had 
not been proved that the plaintiffs were 
the reversioners of Fezu. He, therefore, 
dismissed the appeal. An application for 
revision was presented to this Court and 
was admitted on the ground that the 
plaintiffs had not been given any trial so 
far as Issue No. 2 was concerned. 

I have carefully considered the arguments 
of the learned Counsel on both sides. In 
my opinion it is quite clear from the autho- 
rities that independently of the provisions 
of ss. 59 and 60, Punjab Tenancy Act, 
there are privileges conferred on reversioners 
and co-tenants. The reversioners are 
competent under custom to question the 
sale of occupancy rights by a widow, but 
it has to be shown that the common 
ancestor of the plaintiffs and her husband 
had held the land. By a legal fiction 
joint tenants have always been treated 
as one tenant and it has been held that 
on the death of a joint tenant, the cecu- 
pancy tenancy does not extinguish but 
survives to his co-tenant. If any authority 
be needed for this second proposition, I 
may quote Moti Lal v. Kartar Singh (1), 
a Full Bench ruling of the Lahore High 
It is obvious from the issues struck 
by the tial Court that the plaintiffs had 
based their rights cn both these grounds, 
that is to say, that they were reversioners 
descended from a common ancestor who 
had held the property and that they 
were joint tenants. The two Courts below 
have concurrently found against them on 


the first point, and I am not prepar- 
ed to interfere in that finding. 
But I must say that they have not 


appreciated the importance ofthe second 
point which required consideration. The 
right on the basis of which Issue No. 2 
was framed was absolutely independent 
from the first and should not have been 


(1) 127 Ind. Cas, 1; A I R 1930 Lah, 515; 11 Lah, 
724; 3I P L R 644; Ind, Rul, (1930) Lah, &01 (F, By, 
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mixed up with it. I, therefore, accept 
this petition and remand the case for the 
trial of Issue No. 2, which I would; -for 
the convenience of the trial Couit, split 


into the following three Issues: 1. 
Whether the plaintiffs were joint co- 
tenants with Fezu? On plaintiffs. 2. 


Tf so, have they locus standi to impeach 
the sale by the widow of Fezu to some of 
the landlords? On plaintiffs. 3. If 8o, 
is the sale void so far as the right of 
survivorship of the plaintiffs is concerned ? 
On plaintiffs. This order is under s. lol 
read with O. XLI, r. 23. Costs will follow 
he event. 

i a Order accordingly. 





RANGOON HIGH COURT 
Second Civil Appeal No. 86 of 1934 
July 2, 1934 
DUNKLEY, J. 

MAUNG TUN THEIN — APPELLANT 
versus 


MAUNG SIN ro wee 
ivil Procedure Code (Act V of , 0. 7 
Paced 630, I, v.8—Transfer of Property Act IV 
of 1882), g. 53—Suit by attaching creditor under 
r 63-0. I,r. 8, applicability of—Judgment-debtor, 
if necessary party—Court Fees Act (VII of 1870), 
a, 7 (iv) (©), Sch. II, Art. 17—Objection under 
0. XXI, r, 58, Civil Procedure Code—Suit for mere 
declaration under O, XXI, r. 63, Civil Procedure 
Code, if lies—Value for court-fees and jurisdic- 
hen a suit ia brought under the provisions of 
O. XXI, r.63, Civil Procedure Code, by an attach- 
ing creditor to establish his right to attach and bring 
to sale certain property, and in order that he may 
succeed, itis necessary to avoid a transfer of the 
property on the ground that the transfer has been 
made with intent to defeat or delay the creditors of 
the transferor, the suit must be brought in the form 
of a representative suit, on behalf of or for the 
benefit ofall the creditors of the transferor, and the 
rovisions of O. I, 1.8, Civil Procedure Code, will 
bo applicable, and the transferee and the judgment- 
- debtors, a8 transferors, will be necessary defendants 
to such a suit. Chidambaram Chettiar v. R, M.A, R, 
S. Firm (1), followed, Shiam Lal v. Lalli (2), relied 
on. 
a claim or objection to attachment has 
i madeunder O. XXI, r. 58, Civil Procedure 
Code, a suit fora bare declaration under}O. XXI, 
r 63, Civil Procedure Code, will lie. In such a suit 
the proper court-fee payable thereon is that pre- 
scribed by cl. (1), Art. 17, Sch. II, Oourt Fees Act, 
namely, Rs. 10. The valuation of the suit for court- 
fee and the valuation thereof for jurisdiction will 
always be different, the valuation for the latter pur- 
pose being the value ofthe attached properties, U 
Bo Theinv. 0. A. O. K. R. M. Firm (3) | and Phul 
Kumari v. Ghanshyam Misra (4), relied on. 


S. C. A. against the decree of the District 
Court, Bassein, in O. A. No. 47 of 1933. 
"Mr. E. Maung, for the Appellant. 
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dudgment.—This -appeal has unfortu- 
nately been heard ex parte because the 
points raised are of considerable impor- 
tance: It arises out ofa suit brought by 
the plaintiff-respondent against the defen- 
dant-appellant in the Sub-Divisional Court 
of Kyonpaw, under the provisions of 
O. XXI, r, 63, Civil Procedure Code, The 
respondent obtained a decree in the Sub- 
Divisional Court, Kyonpyaw, against two 
persons, named U Tok and Daw Shin, and in 
execution of that decree, he attached certain 
movable and immovable properties. The 
appellant then laid a claim under the provi- 
sions of r. 58, O. XXI, on the ground that - 
the properties belonged to him, and his claim 
was successful and the attachment was 
removed. He based his claim upon two. 
registered deeds whereby the attached 
properties had been transferred to him 
by U Tok and Daw Shin. The respondent 
thereupon filed a suit under the provisions 
of O. XXI, r. 63, alleging that the regis- 
tered ‘deeds were sham transactions exe- 
cuted without any consideration in 
order to defeat and delay the claims of the 
creditors. of U Tok and Daw Shin. In 
para. 1 of his plaint he said: 

“that the plaintiff files this suit for his benefit 
as well as forthe benefit of alltheother creditors 


(if any) of U Tok and Daw Shin, his judgment- 
debtor,” 


Two pointshave been raised before me 
in this second appeal. It has, in the first 
place, been argued that as the suit sought 
toavoid certain transfers as having been 
made with intent to defeat or delay the 
creditors of the transferor, the provisions 
of s. 53, Transfer of Property Act as sub- 
stituted by the Amending Act of 1929, 
were applicable, that, therefore, the judg- 
ment-debtors were necessary parties to 
the suit and the suit must be brought as 
a representative suit, that the permission 
of the Court had to be obtained and that 
the provisions of-r. 8, O. T, Civil Procedure 
Code, were applicable to the suit. I am 
of opinion that this contention must be 
sustained. In my judgment in Chidam- 
baram Chettyar v. R.M. A, R. 8. Firm (1), 
I have held that when a suit is brought 
under the provisions of O. XXI, r..63, by 
an attaching creditorto establish his right 
to attach and bring to sale certain pro- 
perty and inorder that he may succeed, 
itis necessary toavoid a transfer of the 
property onthe ground that the transfer 
has been made with intent to defeat or 


(1) 152 Ind. Oas. 555; A 1R1934 Rang. 302;7 R 
Rang, 172; 12 R 666, 3 


j 


. 
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delay the creditors of the transferor, the 
suit must be brought in the form of a 
representative suit, on behalf of or for the 
benefit ofall the creditors of the trans- 
feror, and the provisions of 0, J, r. 8, Civil 
Procedure Code, will be applicable and 
the transferee andthe judgment-debtors, 
as transferors, will be necessary defendants 
in such a suit. The plaint in the present 
suit was properly framed as on behalf 
of or for the benefit of all the creditors 
of the judgment-debtors but the judgment- 
debtors were not joined as defendantsin 
the suit, nor were the provisions of O. I, 
r. 8, observed. It has been held by a 
Full Bench of the Allahabad High Court 
in the case of Shiam Lal v. Lalli (2), that: 


` “Order J, r. 8, Civil Procedure Code (1808) requires 
that when a plaintiff brings suit in a representative 


capacity he must first obtain the leave of the 


Court tò bring such asvit, and when the leave is ~ 


granted, the Court shall issue notice that the suit 
has been instituted; the provisions of the section 
as tothe issue of notice are peremptory and the 
Court is bound toissue notice as required by the 
rule, If, however, the Court omits to issue- notice, 
the result is not necessarily that the entire suit is 
vititated and must be dismissed. The irregularity 
may be curedin appeal by the Appellate Court re- 
manding the case tothe Court of first instance in 
order that the omission may be repaired.” 


The second point which has been raised 
is that ass. 53, Transfer of Property Act, 
is applicable, the effect of the decree is to 
avoid the transfers in question and, there- 
fore, a suit for a bare declaration does 
not lie but an additional prayer for the 
avoidance of the transfers must be added. 
It is urged that although the plaintiff can 
under the provisions of .s, 7, cl. (4) (o, 
Court Fees Act, value the consequential 
relief at such amount as he desires, the 
valuation ofthe suit for court-fee and 
jurisdiction must be the same, and, there- 
fore, the valuation which the plaintiff 
puts upon the consequential relief must 
determine the Court in which the suit is 
brought. In my opinion this argument is 
based upon a fallacy. It would be per- 
fectly valid -if no objection under O. XXI, 
r, 58, to the-attachment had ever been 
made but, although the provisions of s. 53, 
Transfer of -Property Act, are applicable 
tothe present suit in determining the form. 
in which the.suit must be brought, the 
suit is not brought under the provisions of 
that section but is brought under the 
provisions of O. XXI, r. 63, and it has 
been held, inthe case of U Po Thein v. 


(2) 65 Ind, Oas. 259; AIR 1922 All. 16; 44 A 231; 
20 A LJ 73. 
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0.:A.0. K. R. M.. Firm (3), that when a 
claim or objection to attachment has been 
made under O. XXI, r. 58, suit for a 
bare declaration under O. XXI, r. 63, will 
lie, and with this decision,I am in com- 
plete agreement. Moreover, it bas been 
held by their Lordships of the Privy Coun- 
cil in Phul Kumari v. Ghanshyam Misra 
(4), that when there has been a claim to 
attached property in execution proceedings 
and consequent thereon 

“a suit for a declaration of the right to attach 
this property is made, the suit is a suit to alter.or set 


aside a summary decision or order of a civil Oourt 
not established by Letters Patent,” 


and that the proper court-fee payable 
thereon is that prescribed by cl. (1), Art. 
17,.Sch. IL, Court Fees Act, namely, Rs. 10. 
I am, therefore, of opinion that in a suit 
of this nature; the proper court-fee pay- 
able is Rs.10 and that the valuation of 
the suit for court-fee and the valuation 
thereof for jurisdiction will always be 
different, the - valuation for the latter pur- 
pose being the value of the attached pro- 
perties. 

` This appealis, therefore, allowed, the 
judgments and decrees of the Sub-Divi- 
sional Court and of the District Court on 
appeal are set aside and the suit is romand- 
ed to the Sub-Divisional Court of Kyonpyaw 
for disposal in accordance with law, that 
is, the judgment-debtors must be added as, 
defendants in the suit, the permission of the 
Court to bring the suit must be obtained, and 
the provisions of O. I, r. 8, Civil Procedure 
Code, must be followed. The costs of this 
appeal will follow the final result of the 
suit, Advocate’s fee in this Court three gold 
mohurs. The defendant-appellant will 
obtain an order for the refund of the court- 
fee paidby him on this memorandum of 
appeal, 

Case remanded. 
1928 Rang. 34; 5 R 


(4) 350 202; 35 I A270 LJ 36: 120 
W N 169; 10 Bom. L R 1; 14 Bur, L R415 AL J 
10; 17M L J 618; 9 M L T 506, 


D. 
3) 106 Ind. Oas. 3638; A IR 
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SIONER’S COURT 
Oivil Revision No. 104 of 1934 
October 19, 1934 
ALMOND, J.C. | 
KANSHI RAM -—PRTITNONER 


VETSUS 
BISHAMBAR DAS—Opposits Party 
Usurious Loans Act (X of 1918), s. 3—Essentialg 
of—Interest at 0-12-0 per cent. per month, held, not 
CUCESSIVE. 
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In order to permit of thé application of 8.3 of 
the Usurious Loans Act, two facts are to be proved. 
The first is that the interest is ‘excessive and the 
second is that the transaction was as between the 
parties thereto substantially unfair. Interest which 
has been charged before the pro-note at the rate of 
0-12-0 per cent. per month and then capitalized 
again bearing interest at the rate of 0-12-0 per cent, 
per month cannot be considered as excessive. 

C.Rev. from an order of the Second 
Additional Judge, Peshawar, dated Novem- 
ber 22, 1933. 

Mr. L, Acharanjram Tandan, for the Peti- 
tioner. 

Mr. Gokal Chand Kohli, for the Opposite 
Party. 

Order.—The plaintiff, L. Kanshiram, 
sued the defendante, Bishambar Das & Sons, 
for Rs. 936-11-0 on the basis of a pro-note 
executed on January 26, 1930. The 
original pro-note wasfor Rs. 915 bearing 
interest at the rate of 0-120 per cent. 
per month. The plaintiff admitted having 
received Rs. 200. The trial Court found 
that the pro-note represented interest ona 
previous transaction which had also been 
calculated at the rate of C-12-0 per zent. 
per month and therefore applying the 
provisions of the Usurious Loans Act, 
disallowed the plaintiff any interest on the 
basis of the pro-note. The plaintiff appealed 
to the learned Additional Judge for interest 
on the pro-note, but the learned Additional 
Judge dismissed his appeal. The plaintiff 
has presented a further petition to this 
Court. I do not propose to interfere with the 
concurrent findings of the Courts below that 
the pro-note represented interest on a 
previous transaction. That finding was 
based on eminently sound reasonings. The 
question is whether the Courts below were 
justified in applying ihe provisions of the 
Usurious Loans Act. The trial Court made 
the following remarks: 

“By allowing interest on the pro-note in question, I 
allow interest at compound rate while there is no 
agreement between the parties by which the plaintiff 
can charge compound interest. This is certainly 
unfair and against the spirit of the Usurious Loans 
Act. The plaintiff was at the time of the execution of 
the pro-note certainly in a position to dominate the 
defendant.” 

The learned District Judge dismissed the 
question in the following words: 

“For these reasons I hold that the lower Court was 
correct to hold the consideration of the pro-note to be 
an accumulation of the previous interest and further 
interest on the accumulation of interest was rightly 
disallowed.” 

It is begging the question to state 
whether the allowing of interest on this 
transaction would be against the spirit of 
‘the Usurious Loans Act. The question for 
consideration is whether under s.3 of that 
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Act, the Court below had any grounds for 
interfering with the contracted rate of 
interest. In order to permit of the applica- 
tion of s.3 of the Act, two facts are to be 
proved. The first is that the interest is 
excessive and the second is that the transac- 
tion was, as between the parties thereto, 
substantially unfair; I fail to see how interest 
which has been charged before the pro-note 
at the rate of 0-12-0 percent. per month, then 
capitalized in 1930 and again bears interest 
at the rate of 0-12-0 per cent. per month can 
be considered as excessive. This Court has 
on many occasions allowed interest at the 
rate of Rs.2 per cent per month, It 
appears to me that there was absolutely no 
justification for interfering with the contract 
rate in this case. The Courts below appear 
to have failed to apply their minds to the 
law on the subject and I, therefore, accept 
this revision and order that the plaintiff's 
claim be decreed jn full with costsin all 
Courts, 


D. Revision accepted, 


ee 


MADRAS HIGH COURT 
Full Bench 
Second Civil Appeal No. 963 of 1929 
September 19, 1934 `’ 
BEASLEY, C. J., VaRADACHARIAR AND 
Kine, JJ. 
VENKATARAMA REDDIAR AND ANOTHER 
— Å PPALLANTS 
versus 


VALLI AKKAL AND OTHERS --RESPONDENTS 

Bonami transactions—Promissory note—Suit for 
declaration that promote etecuted by to Y really 
belongs to Z and is attachable in execution of decree 
obtained against Z—Matintatnabdility — Uffect of 
collusive endorsement —Trusts Act (II of 1882), ss 63, 
oar ae Procedure Code (Act V of 1908), s. 60, 
cl, (i). 

Where A obtained a decree against B and sought 
to attach a promissory note executed by U to Dand 
endorsed over by D to # on the allegation that the 
money due under the note was really due to and 
that the note was fraudulently taken by Bin D's- - 
name to defeat the plaintiff and on an objection by 
E being allowed, instituted a suit for a declaration 
that the promissory note was liableto be attached in 
execution of the decree against B : 

Held, that as between the payee named inthe note 
and persons who were not parties to it, there was 
no rule of law which precluded the admissibility of 
evidence to show that the payee was only a benami- 
dar for another, and the suit was maintainable, 

The Negotiable Instruments Act lays down certain 
special rules of evidence and certain special presump- 
tions and precludes certain pleas being raised in 
particular circumstances ; but it will not be right to 
say that beyond the scope of such rules or what 
may follow as necessary implications therefrom, the 
applicability of the general principles of law or 


a 


~ 


c 


N 
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y ant without any consideration. 
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i ney rules of evidence is excluded. [p. 945, 
co. 

A plea of benamiisonly a pleain the nature of 

resulting trust and there is nothing in the Negotiable 
Instruments Act which justifies a payee, whois in 
the position of a trustee, insisting that the benefi- 
ciary should be precluded from proving that he is 
only a trustee. 
_ Yarther, if the transferee, even of a negotiable 
instrument, from a trustee, is nota bona fide holder, 
the beneficiary is entitled to call upon him to admit 
that heis only a trustee or sue for a declaration to 
that effect, Subha Narayana Vadhiyar v, Rama- 
swami Aiyar (1), Hari Kishore Banka v. Guru 
Mia Chowdhury (2), Surajman Prasad v. Sadanand 
(3), Ramnagina Prasad v. Bishwanath Prasad (4) 
and Sewa Ram v. Hoti Lal (5), distinguished. 
Fletcher v. Fletcher (6), Share v. San Panlo Rail- 
way Co, (1) and Bx parte . Kearsley (8), referred to. 
Somu Naidu v, Sanyasayya (14), explained. 


S. O. A, against the decree of the Court 
of the Subordinate Judge of Coimbatore in 
A. S. No. 192 of 1928 (A. 8, No. 125 of 1928, 
District Court, Coimbatore) preferred 
against the decree of the Court of the 
District Munsif of Dharapuram, in O. S. 
No. 1663 of 1926. 

Mr. T. M. Krishnaswami Ayyar, for the 
Appellants. 

Mr. Watrap S. Subramania Iyer, for the 


Respondents, 
Varadachariar, J.—The plaintiffs 
decree dismissing 


appeal against the 
their suit in limine. They had obtain- 
eda money decree against the 1st defend- 
ant and in execution thereof they at- 
tempted to attach a promissory note dated 
December 23, 1924, executed by the 
2nd defendant in favour of the 3rd defend- 
ant and endorsed by the 3rd defendant to 
the 4th defendant. The allegations in the 
plaint were that, with a view to defraud 
the plaintiffs of the amount due to them 
under their decree, the ist, 8rd and 4th 
defendants joined together and got this 
promissory note executed by the 2nd defend- 
ant im favour of the 8rd defendant in 
respect of a sum of money really due by 
the 2nd defendant to the Ist and that in 
pursuance of the same fraudulent scheme, 
the note was transferred tothe 4th defend- 
An appli- 
cation to attach this promissory note was 
dismissed, on objection raised by the 4th de- 
fendant, on the ground that the promissory 
note standing in his name or in the name 
of the 3rd defendant could not be attached. 
This suit was then laid for a declaration 
that the promissory note is liable to be 
attached in execution of the decree obtained 
by the plaintiffs against the lst defendant. 
Issues Nos,1, 4 and 5 were argued as 
preliminary issues in the Court of first 
instance and that Court held that the 
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present suit was one to obtain relief “on 
the basıs of the promissory note and on the 
promissory note, alone,” that neither the 
lst defendant nor the 2nd defendant could 
be allowed to prove that the 3rd defend- 
ant did not advance the amount for the 
promissory note or that his endorsee the 
4th defendant is not entitled to recover 
the: amount due thereunder and that as 
the plaintiffs could have no higher rights 
than the lst defendant, the suit must fail. 
On appeal, the Subordinate Judge, in a 
very brief judgment, also held that it was 
not open to the plaintiffs to plead that the 
payee under the promissory note is not the 
4th defendant but somebody else. Hence 
this Second Appeal. 

The judgments of the Courts below rest 
upon a misapprehension of the observations 
in Subba Narayana Vadhiyar v. Rama- 
swami Atyar (l), and similar cases. It is 
not right to say generally that that class of 
cases lays down that parol evidence is not 
admissible toshow that a note has been 
taken benami in the name of a person for 
money advanced by another. It is one 
thing to say that ihe promissor cannot, ina 
suit on the note, plead that somebody other 
than the payee is the person entitled to sue, 
nor plead discharge by payment to the 
alleged real owner, and a wholly different 
thing to say ihat as between the payee 
named inthe document and persons other 
than the promissor, there is any rule which 
precludes the admissibility of evidence 
showing that the payee was only a benami- 
dar for another. The Negotiable Instru- 
ments Act lays down certain special rules 
of evidence and certain special presump- 
tions and precludes certain pleas being 
raised in particular circumstances; but it 
will not be right to say that beyond the 
scope of such rules or what may follow as 
necessary implications thereform, the appli- 
cability of the general principles of law or 
the ordinary rules of evidence is excluded. 
For instance, it may be noticed that in 
ss. 120, 121 and 122 of the Act, particular 
pleas are barred only in suits on negoti- 
able instruments. In ss. 118 and 119, 
certain presumptions are laid down with 
reference to negotiable instruments, and 
in ss. 43 and 44, certain pleas, such as, 
absence of consideration, etc., are permitted 
to be raised between immediate parties 
but not as against other holders. By s. 117 
of the Evidence Act an acceptor of a bill 
of exchange is precluded from denying that 
the drawer had authority to draw sach 

(1) 30M £8; 1 M L T 377; 16 M L J508, 
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bill and toendorse it. But beyond special 
rules thus enacted, there is no1eason what- 
ever for holding that the ordinary prin- 
ciples of substantive law or the 1ules of 
evidence will not govern claims relating to 
negotiable instruments, especially where 
they arise not between the promissor and 
the premisee or the drawer and the drawee 
but between the promisee or drawee on the 
cope hand anda third person on the other. 
‘It -has often been recognised that a plea 
of benami is only a plea in the nature of 
resulting trust and there is nothing in the 
Negotiable Instruments Act which justifies 
a payee, who isin the position of a trustee, 
insisting that the beneficiary should be 
precluded from proving that he’ is only 
a trustee. The observation in Hari Kishore 
Banka v. Guru Mia Chowdhury (2), that 
the ‘property’ in the note is only in the 
person named as payee, does not affect this 
question at all. It is unnecessary in this 
ease to express an Opinion upon the conflict 
of views as to whether a person claiming 
to be the real owner, {hough not named as 
peyee in a prcmissory note, can under any 
circumstances maintain asuit cn the note 
against the promissor (Cf. Surajman Prasad 
y, Sadanand (3), Ramnagina Prasad v. 
Bishwanath Prasad (4), Sewa Ram v. Hot 
Lal (5), again Hari Kishore Banka v. Guru 
Mia Chowdhury (2). The present suit is 
not really a suit of that kind. 
= The analogy of the provisions of the 
Trusts Act clearly gces to show that a suit 
for a declaration that a person is only in 
the pcsition of a irustee towards the plaint- 
iff, will lie even in the case of negotiable 
instruments. Section 63 of the Jiusts Act 
‘contains a general provision that where 
trust property ccmes into the hands of a 
third person inconsistently with the trust, 
the beneficiary may require him to admit 
formally, or may institute a suit for a 
declaration, thatthe property is comprised 
in the trust. Section 64, enacts certain 
exceptions to this rule, and ia so doing, 
refers specifically to negotiable instruments; 
and the exception in respect of negotiable 
instruments is confined to cases where the 
instrument is inthe hands of a bona fide 
holder, to whom it has passed in circulation. 


(2) 181 Ind, Cas, 570; 58 O 752; 35 O WN 53; 53 
. OLJ 37; Ind. Rul. (1931) Cal, 458; A IR 1630 Gel. 


387. 

(3) 140 Ind, Cas. 57%; 11 Pat, 616; A I R 1932 Pat, 
346; Ind. Rul. (1933) Fat. 3. 

(4) 147 Ind. Cas, 726; A I R 1934 Pat, 85; 6 R P 373; 
15 P L T 102. 

(5) 130 Ind. Cas. 69€: 53 A 5; (1930) A L J 1709; 
A I R1931 All. 108; Ind, Rul (1931) All, 314. 
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This clearly implies that if the transferee, 
even of a negotiable instrument, from 2 


trustee, is not a bona fide holder, the bene- ' ` 


ficiary is entitled to call upon him toadmit 
that heis only a trustee or sue for a. 
declaration tothat effect. It may be that 
even upon getting a declaration to this 
effect the beneficiary will net directly be 
able tosue upon the promisscry note but. 
that does not meanthat a` declaration of 
this kind will be futile. Under other 
piovisions of the Trusts Act the kene- 
ficiary can sue for the execution of the 
trust by compelling the trustee to take the 
necessary steps and have a Receiver ap-. 
pointed in the course of such proceedings 
so that the Receiver may sue for the 
debt, or the beneficiary may also insist ` 
upon the trustee conveying the legal title 
to himself and after such. transfer there 
will be no difficulty inhis suing ‘upon the 
promissory note in his own naire: Cf. Fletcher 
v. Fletcher (6), Share v. San Panlo Railway 
Co. (7) and Ex parte Kearsley (8). The 
Trusts Act also recognises.that the right 
of the beneficiary is capable of being 
transferred andthat the transferee will 
have all the rights of the- beneficiary as 
against the trustee. (Cf. ss. 56,58, 61 and 
69 of the Trusts Act). < - 


lhat the Negotiable Instruments Act 
should be understood with due regard to its 
scope and purpcse and be not interpreted as 
affecting other branches „or rules of law 
bas generally been recognised in this Court 
and even in suits upon negotiable instru- 
ments, rights and liabilities arising out of 
the debt to which the negotiable instru- 
menis relate, have in several instances been , 
permitted to ke enforced. The stricter view 
which Davies, J. was inclined to take in his 
Gissenting judgment in .Krishna Iyer v. 
Krishnaswami Iyer (9) has not been followed. 
This again is a further indication that,. 
except to the extent necessarily implied by 
the special ;rovisions of. the Negotiabis-- 
Instruments Act, the operaticn of other rules 
.of law is not to be excluded: Cf. Shanmuga- 
natha Chettiar v. Srinivasa Iyer (10), Gopalu 
Pillai v. Kothandarama Ayyar (11), Rama- | 


(6) (1844) 4 Hare €7 at p 78; 14L J Ch. €6;8 Jur 
1010; 67 R R 6 


(7) (1873) 8 Ch. App. 610. 

(8) (1866) 17 QB D iatp 3,55 LIQ B 325;34 W 
R 474; 3 Morrel! 57, : 

(9) 23 M 597. 

(10) 35 Ind. Cas. 21$; 40 M 7£7; (1916) M W N 14; 

an 153 Ind. Cas. 916; Al k 1134 Mad, 529; 40L 


. 


a 


ra 
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nathan Chetti v. Katha Vellan (12) and. 


Subramania Iyer v. Subban Chettiar (13). 
The present case itself affords an illustration 
of the deplorable consequences that must 
follow from any other view; because, if the 
4th respondent's contention is right, any 

‘jJudgment-debtor ¢an practically defeat his 
creditors by lending his moneys to others 
‘and taking promissory notes in the names 
of his friends; and a decree-holder will have 
no means of getting at the funds thus lent. 
In answer to repeated questions from us, the 
4th respondent's’ learned Counsel could 
only. say that even a hardship of that kind 
ought not to induce us to lay down bad law. 
We areunable to believe that such was 
the policy of the Negotiable Instruments 
Act and there is no specific provision in the 
Act itself which compels’ us to accede to 
such a contention. 

. ås regards attachability, the matter 
seems tous to be placed beyond all doubt 
by .the language of s, 60 of the Civil 
Procedure Code, ‘cl. 1 of which 
specifically refers to the attachments of 
bills of exchange and promissory notes and 
the concluding words are “whether the same 


_ be held in the name of the judgment-debtor 


or by any other person in trust for him or on 
his behalf." There is nothing in the 
Negotiable Instruments Act which must be 
-understood as practically making these 
concluding words meaningless in the case 
of attachment of negotiable instruments. 
It was asked (on behalf of the respondent) 
what course could the attaching decree- 
holder adopi on the strength of an attach- 
ment in such cases and reference was made 
toa judgment of Curgenven, J. in Somu 
Naidu v. Sanyasayya (14) as showing that 


‘ even if the promissory note should be 


‘attached and brought to sale in the present 
case and an. endorsement obtained from 
Court, the Court auction-purchaser will not 


be entitled to sue ihe promissor for the - 


money. The judgment in that case has 


5 pL] proceeded upon a consideration of the 
‘ endorsement to be made by the Executing . 


Court and has not noticed the bearing of the 
provisions of the Trusts Act under which the 
purchaser of the beneficiaries’ interest could 
call upon the trustee to convey the legal 
. title to him. A similar situation:was well 


known tothe English Law under which, 


prior to the Judicature Act, an assignee of 
` (12) 42 Ind, Oas. 934; 41 M 353; 6 L W753; 33 ML 
-J 627; (1917) M W N 843; 22M L T 458. 

(13) 90 Ind. Cas, 1047; 21 LW 696; A IR 1925 
..Mad. 1130. : 
` (l4) 149 Ind. Gas, 1210; 39L W 520; AIR 1934 
"Mad. 391; 6-R M674; (1934) MW N 596, -- | 
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a ‘chose in action’ could not maintain a suit 
for money inhis own name and the Court 
of Chancery met the situation by compelling 
the assignor to allowhis nameto be used 
in actions at law, on an indemnity against 
costs. We need not say more about that 
question in the present case, because by 
reason of events which have happenéd 
during the pendency of the second appeal, 
the question of suing on the pro-note is not 
matérial to the present case. 

We have been informed that, during the 
pendency of the second appeal, the 4th 
defendant has sued upon the pro-note and 
obtained a decree. It is, therefore, unneces- 
sary to discuss what the proper procedure 
will be ifthe pro-note should still remain 
outstanding and the auction-purchaser, of 
the beneficiaries’ interest is to realise the 


. money from the promissor. On account of 


this course of events, we have also permitted 
the appellantsto amend para. 12 (a) of their 
plaint by adding the words “debt due 
under” before the words “promissory note, 
dated December 23, 1924", We see no 
objection in law to their getting a declara- 
tion in terms of para. (a) ofthe plaint as 
now amended, if they are able to prove 
“necessary allegations of fact. The 
prayer in para. 12 (6) has now become un- 
necessary. 

We therefore allow the appeal, set aside 
the decrees of the Courts ‘below, and send 
the case back to the Court of first instance, 
for trial onthe merits, Costs in this and 
in the lower Appellate Court will abide the 
result of the suit. The plaintiffs will be 
entitled to refund of court-fee paid, onthe 
memorandum of appeal both here and in 
the lower Appellate Court. f 

A. Appeal allowed. 


pa 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 295 of 
i ' 1934 i 
November 21,1934 
Mir Auman, A. J. U. 
NAUBAT KHAN-—AO0CUSED— 
PETITIONER 
versus 
EMPEROR—Oprposits Party 
Criminal Procedure Code (Act V of 1898), s. 476— 
Order refusing to take action against witness under 
s. 476—Magistrate, if bound for ever for not taking 
action at instance of another person or suo motu. 
An order refusing to proceed under s, 476, 
Criminal Procedure Code, is nota judgment, nor 
does it amount to an order of autrefois acquit 
and, therefore, it does not debar the Magistrate 
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from preceeding under that section later if he 
changes his mind in tke watter. A Magistrate 
cannot be bound down for ever if on ihe request 
of a particular individual he dccs not feel inclined 
to proceed against a witness who has perjured 
himself. He may suo motu take action or another 
person may te able to induce him to take proceed- 
ings. Empercr v, Kaliappa Gouwndan (5), relied 


on, 

Cr. Rev. frcm an order cf the Sessions 
Judge, Derajat, dated August 14, 1934. 

Messrs. S. Aurangzeb Khan and Abdul 
Wahid Khan, for the Petitioner. 

Mr. Hamidullah Khan, for the Crown. 

Order.--One Akram was charged with 
murder and two peisons appeared as 
witnesses against him, Naubat Khan and 
Awal Khan. Naubat Khan gave the fol- 
lowing statement : : 

“I was convicted in a gambling case by this 
Court 4-5 mcnths ago. Akram accused did not 
give evidence against me.” 

Awal Khan said as follows: 

“I was not fined Rs. 25 for gambling by this 
Court, Akram accueed did not give evidence against 
ea this matter, No such case against me was 
ried, 

In fact both were found to have actually 
been convicted and Akram was dis- 
covered to have been a witness in the 
cases. Complaints were filed by the 
Magistrate under s. 476, Criminal Pro- 
cedure Code, and the Magistrate, First 
Class, Kohat, convicted koth the accused 
under s. 193, Indian Penal Code. They 
were sentenced to 18 months’ rigorous 
imprisonment each. They appealed to 
the Sessions Judge, where they were 
unsuccessful. In the arguments before 
that Court it was urged that an applica- 
tion by Akram to the Presiding Officer 
for proceeding under s, 476, Criminal 
Procedure Coce, had been previously 
rejected and that consequently the sub- 
sequent complaint was in the nature of 
a ieview and not permissible by the 
Code. The learned Sessions Judge did 
nob regard it a sufficient ground for in- 
terference and he, therefore, overruled it. 
Both the accused have come up to this 
Court on revision. An important ques- 
tion of law being involved, both the 
revision applications were taken to a full 
hearing. On examination of the record 
it appears from the statement of Hon’y. 
Lt, Sher Afzal Khan that Akram or 
prosecuting Sub-Inspector had made a 
petition to him for prcceeding under 
s. 476, Criminal Procedure Code, but he 
returned it with the order that he did 
not feel inclined to do so. This state- 
‘ment was given by him in the case of 
Naubat Khan. Sher Afzal Khan was not 
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asked any euch question in the case of 
Awal Khan, nor was the original petition 
presented to the Court below to prove 
this fact. Akram was also examined as 
a witness and no question was put to 
him about this incident. It is, therefore, 
proved only in the case of Naubat Khan 
that some application was made by Akram 
under s. 476, Criminal Procedure Code, 
and was rejected. The learned Counsel 
for Awal Khan asks me to presume that 
Akram had asked for both the accused 
to be prosecuted and he, therefore, re- 
quests that it should be concluded that 
the Magistrate had refused to do so in 
both cases. 

In the first place, I think it has not 
been definitely proved that the com- 
plainant had in fact asked Sher Afzal 
Khan to prosecute the two accused before 
me, and that the refusal related to both. 
But even if it were admitted for the 
moment that the statement of Sher 
Afzal Khan amounts to such a proof, the 
legal position is quite clear, and I think 
the learned Counsel for both the accused 
have no grounds in support of the 
allegation that the order is a barto the 
subsequent proceedings. They have pro- 
duced Kulandai v. Ramaswami Chetti, 
12 Ind. Cas. 644 (1), a Madras ruling in 
which the High Court quashed a com- 
plaint under s. 476, Criminal Procedure 
Code, when the same Magistrate had, 
previous to making it, refused to proceed 
on his own and had left it to the party 
to obtain sanction for prosecution. This 
was under the old Jaw and as the com- 
plainant had his own remedy to seek, 
I do not think it has a bearing on the 
case before me. On the other hand, 
Rajabalt Hassanali v. Emperor (2) 
Kalastrt Mudaliv, Emperor (3) and Har 
Krishna Parida v. Emperor '(4) are 
unanimous that an order refusing to 
proceed unders. 476, Criminal Procedure 
Cede, is not a judgment nor 
amount to an order of autrefois acquit, 
and that, therefore, it dees not debar 
the Magistrate from proceeding under 
that section later if he changes his mind 


in the matter. The learned Judges have 

(1) 12 Tnd. Cas, 644; 12 Cr L J 556. i 

(2) 130 Ind. Cas. 418; A I R 1930 Sind 315; (1930) 
Cr. Cas, 1147; 24 S L R 446; 32 Or L J 521. 

(3) 136 Izd. Cas. 313; AIR 1932 Mad. 130; (1932) 
Cr. Cas, 109; 33 CrL 3272; 61ML J 686; (1931) M 


oes imme © 


W N 1048; 34 L W 629; Ind, Rul. (1932) Mad, - 


281. : f 
(4) 120 Ind. Oas. 623; ATR 1929 Pat, 242; 8 Pat 
P a Rul. (1930) Pat, 53; 31; Or L J 143; 11 Pi 
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based this opinion on the general accept- 
ed principle that in spite of making an 
order of discharge, a Magistrate has got 
jurisdiction to prosecute the accused again 
for the same offence: Vide Emperor v, 
Kaliappa Goundan (5). 

I am in perfect agreement with the 
ruling. quoted above and I do not see 
how a Magistrate can be bound down 
for ever if on the request of a particular 
individual he does not feel inclined to 
proceed against a witness who has per- 
jured himself. He may suo motu take 
action. or another person may be able to 
induce him to take proceedings. Conse- 
quently, the refusal of Sher Afzal Khan, 
even if it had been proved, would not 
amount to a bar to the proceedings taken 
in the lower Court. This being the only 
point on which the revisions were ad- 


_ mitted, I have no hesitation in rejecting 


them, and maintaining the order of the 
appellate Court. The petitions are ac- 
cordingly dismissed. 
D. Petition dismissed. 
(5) 29M i126; 3 Or L J 274, i 
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_ ._ BOMBAY HIGH COURT 
Original Civil ere Suit No. 1607 of 
193 
March 28, 1933 - 
KANI, J. 
AHMED ABDULLA MOOSA~ 
PLAINTIFF . 
VETSUS 
CASSUM AHMED BARWADIA— 
, DEFENDANT 
Civil Procedure Code (Act V of 190%, Sch. II, para, 
3 (2), 5,8, 15--Court’s jurisdiction to grant leave to 
revoke arbitration—Exercise of—Arbitration should 
be superseded only if strong and irresistible case 


- is made out. 


By adding para. 2 to s. 503 of the Codeof 188?, 
(which is tbe same as para, 3(2) in ihe Second 
Schedule of the present Code) the legislature has not 
deprived the Court of all its powers over an arbitra- 
c except in the 

ases incorporated in paras, 5, 8 and 15 of the Second 

Schedule. The Court has jurisdiction, in a proper 

case, to grant leave to revoke an arbitration on good 

cause being shown. But that jurisdiction has tobe 
exercised with great care and caution and should 
never be considered a venue for making applica- 

tions from time to time, in pending arbitrations, with a 
` view to obstruct the progress of the arbitration, 

Unless, therefore, a strong and irresistible case is 

made out the Court should be reluctant to supersede 

an arbitration, Halimbhai Karimbhai v, Shankar 

Sai (1), dissented from, Pestonjee Nusservanjee v. 

Maneckjee & Co. (3),relied on, Thoongan v, Chinna 

Alagu Kudumban (2), referred to. 

Mr. Chimanlal Setalvad, for the Plaint- 


iff, 
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Mr. M. C. Chagla, for the Defendant, 

Judgment.—This summons is taken out 
by the plaintiff asking for leave of the 
Court to revoke a consent decretal order 
of reference to arbitration made in this 
suit on November 1, 1932. A preliminary 
objection to the summons is taken on be- 
half of the defendants that no such ap- 
plication lies. It is contended on behalf 
of the defendants that the allegation of 
the plaintiff only amounts to an allegation 
of partiality on the part of one of the 
arbitrators, and nowherein the Second 
Schedule tothe Oode of Civil Procedure 
it is provided that an application for re- 
vocation of the submission could be made 
on such a ground. It is urged that the 
only contingency of supersession of the 
arbitration before an award is made is 
contemplated and provided for in para, 5 
of the Second Schedule to the Code. In 
this connection reliance is placed on para. 
3 (2) which provides as follows: 

“Where a matter is referred to arbitration, the 


Court shall not, save in the manner and to the 
extent provided in this schedule, deal with such mat- 


‘ter in the same suit.” 


Relying on this provision it is contended 
that, except as provided in para. 5, the 
Court has no power to order a revocation 
of arbitration once it is made an order 
of the Court under the schedule. In this 
connection strong reliance is placed on the 
decision in Halimbhai Karimbhaiv. Shankar 
Sai(1), and also on Thoonganv. Chinna Alagu 
Kudumban (2). It is contended on behalf 
of the plaintiff that the jurisdiction of the 
Court is not confined to the provisions 
contained in the Second Schedule and the 
meaning sought to be attached to para. 3 
(2) is not correct. It is urged that the 
provisions of the Code are not considered. 


_ by our High Court exhaustive as to the 


law of arbitration and the decision in 
Halimbhat Karimbhai v. Shanker Sai 
(1), has no application as the present ap- 
plication is not for the appointment of a 
new arbitrator but fora revocation of the 
submission, i 

In Pestonjee Nusservanjee v. Maneckjee 
& Co. (3), where the arbitration was under 
an order of the Court, it was stated that 
the plaintiff could nət revoke the submis- 
sion; he was bound by it, and the arbi- 
tration must proceed subject to the 
provisions of the law. It was further held, 


(1) 10 B 381. 

(2) 105 Ind. Cas. 92; A I R 1927 Mad. 910; 33 ML 
T 195; (1927) M W N 921, 

(3) 12 M T A112; 9W R 5]; 2 Sather 169; 2 Sar. 
390; 3M HO R 183, j 
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in that case, that the submission could be 
revoked only with the leave of the Court 
and that too on good cause being shown. 


It should be noted that that decision was ~ 


given when the Oode of 1859 (Act VIII of 


1859) was in force and the corresponding. 


s. 315 in that Code did not contain: any 
clause similar to para. 3 (2) of the Second 
Schedule to the present Code. Those obser- 
vations of the Privy Council are in 
accordance with the law in England. After 
a change was effected in the Code anda 
paragraph similar to para. 3 (2) was added 
at the end of s. 508 of the Code of 1882, 
when the point next came to be considered, 
it. was urged in Halimbhai Karimbhat 
v. Shankar’ Sai (1), that the Court had no 
jurisdiction to allow a reference to be 
superseded except as contained in the 
Code itself, On a closer scrutiny of the 
facts it is clear that the applicant in that 
case, after consenting to' an order of re- 
ference, made an application to appoint 
a new arbitrator in place cf the person 
against whom he made an allegation of 
partiality. That application was not heard 
by the Subordinate Judge at once but 
came: for hearing after the arbitrators in 
fact made their award. The Subordinate 
Judge considered that the ground of par- 
tiality alleged against the arbitrator was 
unfounded and refused to countenance the 
application or set aside the award on the 
ground mentioned in that application. When 
the matter. came before the High Court, 
the point whether such an application could 
lie was ;considered. I would emphasise 
again that, whether on the ground of al- 
leged incompétency or partiality, an applica- 
tion would lie to substitute another arbi- 
trator, was the only point before the Court 
in that case for its consideration. The 
learned Judges considered that ss. 507, 510 
and 51l.of the Code of 1882 were compl ete 
and the Court had no jurisdiction to re- 
voke the authority of one arbitrator and 
appoint another in his place for the reasons 
alleged in the application. Towards the 
end of the judgment certain observations 
are somewhat broadly worded and they are 
now relied upon for the contention that 
the Court has no jurisdiction on any ground 
whatsoever to revoke a submission except 
as mentioned in para. 5 of the Second 
Schedule. 

' I am unable to agree with that conten- 
tion. The learned Judges who delivered 
the judgment in Halimbhat Karimbhai v. 
Shanker Sai (1), were of the opinion that 
the words -“good- cause,” mentioned in 
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Pestonjee Nusservanjee V. ‘Maneckjee & Co: 
(3), were limited to the contingencies pro- 
vided for in the specific sections of the 
Code of 1882. With all respect, I am 
unable to agree with that interpretation. 
I do not think that by adding para. 2 to 
s. 508 of the Code of 1882 (which is the 
same as para. 3 (2) in the Second Schedule 
of the present Code) the legislature de-. 
prived the Court of all its powers over 
an arbitration, proceeding under its order, 
except in the cases incorporated in paras, 
5, 8 and 15 of the Second Schedule. I 
should hesitate considerably before deciding .- 
that even when a clear and gross case of 
misconduct, to which there is -absolutely 
no answer, is made out, the Court is power- 
less to supersede the arbitration and com- 
pel the parties to go to the end of the 
arbitration and consider the grievance only 
after the award is made and submitted to 
the Court. This might give rise to con- 
siderable expense, and if the time for 
making the award, as originally fixed, was 
‘long, might cause considerable delay before 
the rights of the parties are ascertained. 
Under the circumstances, I am unable to 
agree that the words “good cause,” men- 
tioned in Pestonjee Nusservarijee v. Man- 
ockjee & Co. (3), have been limited by the 
amendment of the Code to what is express- 
ly contained in the provisions of the Second 
Schedule. so 


Paragraph 3 (2) of the Second Schedule 
only provides that in respect of the sub- 
ject-matter of an arbitration, tbe Court 
shall not deal with the matter except in 
the manner and to the extent provided in 
the Second Schedule. That would only 
mean that so long as the arbitration was. 
subsisting and had not been révoked, the 
Court shall deal with the subject-matter 
only as provided in the Schedule. Para- 
graphs 12 and 16 provide for what the 
Court has to do in respect of the subject- 
matter of the suit which is referred to 
arbitration. It does not, therefore, follow, 


that the words “save in the manner and 


to the extent provided in this Schedule” 
in para. 3 (2) in connection with the 
subject-matter of the suit are meaningless. 
The decision in Thoongan v. Chinna Alagu 
Kudumban (2) is not reported.in any auth- 
orized reports, and I do not consider myself 
bound by that decision., The judgment is 
ashort one and if- does not appear that 
the point was fully argued. Under thé 
circumstances, I therefore, hold that the 
Oourt bag jurisdiction, in a-proper case, 
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to grant leave to revoke: an arbitration 
on good cause being shown: I how- 
ever feel that that jurisdiction has to 
be exercised with great care and caution 
and should never be considered a venue 
for making applications from time to 
time, in pending arbitrations, with 
a view to obstruct the progress of the 
arbitration. Unless therefore a strong and 
irresistible case is made out, the Court 
should be reluctant to supersede an arbi- 
tration. In taking this view no injustice 
is done to the parties, because after the 
award is made, the aggrieved party has 
| always the right to come to the Court and 
contend that the award should be set aside 
on the grounds mentioned in cl. 15 of 
the Second Schedule to the Code. These 
grounds are sufficiently wide and give the 
\ Court a wide jurisdiction to inquire into 
the matter and deal with the same on 
merits. I am, therefore, unable to hold 
that the prelimindry objection is sound. 
Coming to the merits of the application, 
the only ground of misconduct, impropriety 
or partiality suggested is contained in 
para. 5ofthe affidavit in support of the 
summons. It should be noted that the 
matter in dispute is between some members 
of the Jamat. By consent, the parties got 
the matter referred to the arbitration of 
Sir Suleman Cassum Mitha and Mr. Hlias, 
Barrister-at-Law, with Mirza, J., as umpire. 
The affidavit shows that after the order of 
reference was made by consent some 
informal discussions, with a view to settle 
the matter, took place, and: in those dis- 
cussions Sir Suleman took part with a view 
to bring about a settlement. It is alleged 
that when no settlement was arrived at 
Sir Suleman stated that he: would decide 
the matter against the plaintiff and that 
the order of Wadia, J., was wrong and the 
plaintiff must submit to the Jamat. The 
defendants deny that Sir Suleman had 
expressed an opinion that he would decide 


| the matter against the plaintiff. According 


br 
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-to them he only expressed an opinion that 
e might decide the same against the plaint- 

iff, This expression of opinion, in the course 

of such conversations, is not a sufficient 
ground at all for revoking the reference. 
Mr. Elias is the co-arbitrator of Sir Suleman 
and, even if it be suggested that Sir 
Suleman had shown a tendency against 
the plaintiff, there is no reason to believe 
that the other arbitrator was not impartial 
and independent enough to give his own 

“ judgment on the merits of the case. In 
| the event of there being any difference 
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between the two arbitrators, Mirza, J., 
will have to act as the umpire in the matter, 
and he is not suggested to have any bias 
against the plaintiff. For these reasons, 
I consider thet the allegations contained 
in para. 5 of the affidavit in support of the 
summons, even if they are true, are quite 
inadequate to justify the application. The 


summons is, therefore, dismissed with 
(taxed) costs. Counsel certified. 
N. Summons dismissed. 


LAHORE HIGH COURT 
Criminal Case No. 574 of 1934 
l June 27, 1934 
Youne, C, J. AND Raner Lat, J. 
EMPEROR— APPELLANT 


versus 
AMIR HUSSAIN —Accussp— 
RESPONDENT 

Salt Act (XII of 16824, s. 9—Notification No, 41, 
rr. 3, 9—Offence under r 8—When can be established 
—Salt imported from State—Presumption of pro- 
duction in State, if arises—Offence under r, 9— 
Essence of—Presumption of non-payment of duty, if 
can be made. Pee oi 

An offence under r. 8 of Notification No. 41 issued 
under 2.9, Salt Act, can be made out only if the 
contraband salt has been produced or manufactured 
in the State from which it has been imported into 
British India. The fact that it has been imported 
from the State does not give rise to a presumption 
that it was produced or manufactured in the 
State. 

The essence of the offence under r. 9 of the 
Notification is that duty has not been paid in the State 
where the salt was obtained. It cannot be presumed 
that duty was in fact not paid and the prosecution 
has to prove it, 

Cr. App. from an order of the Honorary 
Magistrate, First Class, Delhi, dated Decem- 
ber 22, 1933. . 

Mr. D, Ram Lal, for the Appellant. 

Mr. Mohsin Shah, for the Respondent. 

Judgment.—This is an appeal by 
the Local Government against the acquit- 
tal ofthe accused who was charged un- 
der section 9, Act XII of 1882, 7. e. the 
Salt Act, for contravening rr. 8 and 9 
under Notification No. 4L of the Novem- 
ber 7, 1931. The learned Magistrate ac- 
quitted the accused. 


Amir Hussain was charged in Delhi for 
having imported 120 bags of salt. from 
Patiala State into British India. The ac- 
cused's defence was that the bags con- 
tained saltpetre and not salt. The learn- 
ed Magistrate came to the conclusion that 
it had not been proved that the sample 
taken from the bags wag the same sample 
which had heen tested by the experts 
and upan which evidence wasgiven. He, 
therefore, acquitted the accused. 
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We are satisfied that the learned Ma- 
gistrate was wrong in the conclusion to 
which he came asto the identification of 
the sample with the bags. It is clear, 
in our cpinion, ikat the bags did con- 
tain salt. 

The diffculty, however, that we are 
in ison a point arising under rr. 8 and 9 
of the Notification alluded to above. No. 8 
is as followa:—- 


“The import from any State in India into 
British India of salt produced or manufactured 
in such State... cen is prohibited.” 

No. 9:— 


“The importinto any part of British India to 


which these rules apply of aalt which has been 
obtained inthe manufacture of saltpetre and on 
which duty at the rate chargeable in respect of 
salt manufactured in British India has not been 
paid in the place, where such salt was obtained is 
prohibited.” : 
.It is argued by Counsel for the Crown 
that as it had been proved that the salt 
in question jn this case has been import- 
ed into British India by Amir Hussain 
‘from Patiala, therefore there is a presump- 
tion that the salt was produced or manu- 
factured in Patiala and that the onus of 
showing that it was not so manufactured 
is thrown upon the accused. There was no 
eviderce at all in thiscase as to whether 
this was Patiala salt or not. Wedo not 
know butit may ke possible for an ex- 
pert, on examination of the salt, to distin- 
guish it from salt manufactured at Aden 
or Sambhar, for example. In any event, 
there is no such evidence. We do not 
agree that in this case such a presump- 
tion, as suggested by Counsel, can arise. 
If we were convinced by any evidence in 
the case that this was sali manufactured 
or produced in Patiala we could give 
effect to our conviction. lt is, however, 
impossible tosay that the mere fact of 
importation into British India from Patiala 
can carry suchconviction. It may well be, 
for example, ihat an importer of British 
India salt into Patiala had gone bank- 
rupt and that a Receiver had sold the 
salt at such a price that it would pay 
an importer into British India to buy it. 
Again, itis possible that a dealer in salt 
in Patiala hopelessly overbought and had 
10 sell the residue which he dil not re- 
quire, at a low price. 

With regard to rule}No. 9 it is clear that 
the essence of the offence is that duty had not 
been paid in Patiala “where such salt was 
obtained.” There isno evidence in this 
case that duty was not paid in Patiala upon 
the salt. Wecannot presume that duty 
was notin fact so paid. It appears to us, 
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therefore, that the charge on these grounds 
must. fail. It may well be that it is ex- 
tremely difficult to prove in any case whether 
salt under r. 8 has been produced or 
manufactured in a particular State. It ` 
may be impossible soto prove but that is 
a matter for Government and not for the 
Courts. The Government may, if they are 
so advised, amend r. 8 by atriking out 
the words “produced or manufactured in 
such State.” | f 
The Government appeal is dismissed. 
`N. l Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Revision Application No. 75-B 
i of 1934 
August 17, 1934 
GRrURR, A. J. O. 
CHHAGANLAL —ACCUSED— 
APPLICANT 
versus 
EMPEROR—Opposite Party. 

Stamp Act (II of 1899), ss. 2 (5), (b), (c), 62, 64 (a), 
(b), (c)—Date of payment, if a part of bond—Mahajan 
account books — Balance signed and attested— 
Obligation to pay principal and interest eapressed— 
Promise, whether an agreement within s. 2(5) (e)—Ruju 
cum chitti system—Debtor signing in account books . 
and chittis attested on same date—Creditor paying 
penalty for insufficient stamp— Presumption regarding 
obligation to supply stamps—S.64 (c) if ejusdem 
generis with other sub-sections—Credilor procuring 
signing of improper entry in account book—Substantive 
offence under s. 62, if committed. 

The date of payment does not form part of the 
definition of ‘bond’ under e. 2 (5), Stamp Act. 

Mere signing of a balance in account books, even. 
if itis attested, does not necessarily make such 
instrument a bond. Evenif the obligation to pay is 
implied, it does not do so, Otherwise, Sch. J, Stamp 
Act, would be useless. But where words are added, 
showing an obligation to pay, the matter becomes 
different. Even if the obligation to pay to “order 
be left out of account, a promise to pay interest 
added to an acknowledgment of a debt ina Mahajani 
account book is an agreement chargeable under 
el. 19) (c), of s. 2, Stamp Act. Prahalad Prasad v. 
Bhagwan Das (|), referred to. 

A creditor used to secure 
chittt system,:i e, by making his debtor sign a * 
balance ia his account books and chittis attested’ . 
on the same day. The creditor supplied the . 
printed form of chittis to his debtors suffering him- 
self to pay duty and penalty for them: 

Held, that the creditor was well aware that exe- 
cution of the document ‘involved loss of revenue 
to Government, From the circumstances. it could 
be farily presumed that-it was the creditor and not 
the debtors who prescribed this method “of, evading 
the law by taking separate chittis to supplement 
the rujus of the debtors in bis‘‘account books though 
generally the obligation was on the debtor to supply 
stamp. i 

Merely receiving an unstamped document may 
not amount toan offence, but when a creditor him- 


his loan by ruju con 


adi 





a 


r 
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self procures the signing ofan improper entry in 
-his own account book and sinces.64(c), Stamp Act 
is not ejusdem generis with the other sub-sections, he 
commits a substantive offence under s, 62, Stamp 
Chhakmal Chopra v. I’mperor (2), dissented 

Queen-Empress v. Bahadur Singh (4), Emperor 


Act. 
from, 


v. Prem Singh (5) and Joserh 7. Emperor (6), referred 
-t 


0. 

“Cr. Rev. App. from an order of the City 
Magistrate, Akola, dated January 22, 1934. 
` * Messrs. J. R. Mudholkar and T. J. Kedar, 
for the Applicant. : 

Mr. V. Bose, for the Crown. 


Order.—The applicant Chhaganlal 
Ramnarayan was, by order of the De- 
puty Commissioner, Akola, prosecuted 
under s. 64 (cj), Stamp Act. He was 
convicted by ihe City Magistrate, Akola, 
and fined Rs. 500. In appeal the con- 
viction was maintained, but the fine was 
reduced to Rs. 250. The applicant is a 
sahukar of Talap, Tahsil Mangrulpir, 
District Akola, and the facts which have 
, led to his prosecution are admitted. The 
only question is the legal inference to be 
be drawn from these facts. The offence 
of doing an-actcalculated to deprive the 
Government of duty under the Stamp Act 
has been alleged in connection with three 
sets of documents, rujus and chits taken 
from ihree debtors, Suryabhan, Tukaram 
-and Bhiku, for loans of Rs. 1,150, Rs. 1,120 
and Rs. 1,750, respectively. The rujus of 
these three-men are to be found at pp. 12, 
band 15 of.the applicant's account book. 
These examples have been taken out 
of many, and the contention of the pro- 
secution was that each ruju was exe- 
cuted on the same day as, and together 
with, its corresponding chitii, and the 
two formed one instrument constituting 
a bond or agreement which was insuffi- 
ciently stamped. The ruju bears a l-anna 
stamp only. 

“The applicant's learned Counsel con- 


` tends that these two documents do not 


constitute a bond. He says that there 


img 29 Stipulation as-to the date of pay- 


è 


ment. That, however, is no argument, as 
it is no part of the definition of ‘bond’ 
that such date should be stated. 
it is said that inthe case of a promissory 
note it is permissible to stipulate about 
intérest, and so there is no harm if such 
a stipulation is appended to it. A ruju, 
however, isin fact-nol.a promissory note, 
and is’ not stamped. as such and the analogy 
isan unsound one. Again, itis said that 
an express declaration ‘I will pay’ makes no 
difference, as the obligation to pay is implied 
inzan acknowledgment in any case. As 
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I shall presently show, it does make a 
difference. We must turn tothe definition 
of ‘bond’ as given in s. 2 (5), Stamp Act. 
It includes (5) (b) :— 

“any instrument attested by a witness and not 
payable to order or bearer, whereby a person obliges 
himself to pay money to another.” 

Now the ruju and chiiti must certainly 
be taken together and form one instru- 
ment, and as the chitti is attested and there 
is no provision for payment to order of 
bearer, cl. 1 of the definition is satisfied. 
The only point open to argument is whether’ 
the debtor has obliged himself to pay 
money or not. Now the words in the ruju 
are Rupaye ghetle te dene ase. I cannot 
construe the words otherwise than as an 
obligation to pay. This is alsothe meaning 
they conveyed to the two lower Courts. Te 


- dene ase is just equivalent to me deyeen (I 


shall pay). In the chitti we find the words 
Vyaj deyeen (L shall pay interest). - This 
leaves no doubt that the debtor binds him- 
self to pay the principal as well as interest. 
The two documents thérefore do constitute 
a bond. It may be conceded jfreely that 
mere signing of a balance in account 
books, even if it is attested, does not 
necessarily make such instrument a bond. 
Even if the obligation to pay is implied, it 
does not do so. Otherwise, Sch. I, Stamp 
Act, would be useless. But where words 
are added, as in the present case, showing 
an obligation to pay, the matter becomes 
different. Even ifthe obligation to pay to 
order be left out of account, it has been 
held that a promise to pay interest added to 
an acknowledgment of a debt in a 
Mahajani account book is an agreement 
chargeable under cl. (5) (e): | Criminal 
Revision No. 401 of 1895 Queen-Empress v. 
Bansidhar Deoria. To the same effect is 
Prahalad Prasad v. Bhagwan Das (1). 

Next it is argued that the prosecution 
has not proved any intention to defraud 
Government. It is suggested that the ap- 
plicant was acting bona fide, thinking that 
no stamp was required; and asthe obliga- 
tion was on the debtor to supply the stamp, 
the responsibility, it is said, is also of 
the debtor, As against that view, we 
must take the facts that the creditor has: 
been making a regular practice of securing 
his loans by this ruju cam chitti system 
and had a stock of printed forms of chitti 
which he supplied to his debtors. Again it 
is not denied that he had been made to 
pay duty and penalty in respect of such 
documents before. He was well aware 

(U 100 Tad, Ors. 593; 49 A 496; 29 AL J 403; A 
I R 1927 All. 677. 
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that execution of them involved loss of 
revenue to Government. From the cirenm- 
stances I think it can be fairly presumed 
that it was the creditor and not the debtors 
who prescribed this method of evading the 
law by taking separate chittis to supple- 
ment the rujus of the debtors in his account 
books. A further argument is adduced 
that s. 64 (c) must beinterpreted as ejusdem 
generis with the preceding sub-ss. (a) and 
ib), which sub-sections are not applicable 
to the present case. In this connection 
Chhakmal Chopra v. Emperor (2) is referred 
to. That case certainly does favour the 
applicant’s view: The learned Judges, 
however, do not give reasons for holding 
that sub-s. (c) is restricted by what pre- 
cedes it, and with all due respect it. seems 
to me their dictum is open to criticism. 
It hasin fact been adversely criticised in 
Mulla and Pratts treatise on the Stamp 
Act p. 286 of the 1924 edition. The whole 
passage is instructive and has my approval 


and J reproduce it: 

“ Sub-s. (c):—-Tbis sub-section is new and did not 
occur in the Act of 1879. It is submitted that it strikes 
at the cases referred to in the note under s. 62 ofa 
person intentionally receiving an instrument that is 
not duly stamped. Such receipt has been held not 
to be abetment of an offence under s. 62, but itis 
submitted that it is now an offence under this sub- 
section. Unfortunately the sub-section has not been 
so constructed in the only case in which it was 
considered. This was the case of Chhakmal Chopra 


v. Emperor (2), where a pleader money-lender accepted . 


an agreement to pay a debt stamped with only one 
anna in his, 7. e. the pleader's, khata book. The 
Court held that the offence under s. til was com- 
mitted by the debtor and not by the pleader and referr- 
ed to the case of Queen-Emypress v, Somasundaiam 
Chetti (3) apparently forthe proposition that mere 
receipt of an unstamped instrument does not 
constitute abetment. Butthe Court did not consider 
the case of Queen-Empress v. Bahadur Singh (1) or 
‘whether the fact that the accused procured the 
making of the entry in his own book was not evidence 
of abetment. Then as to sub-s, (c) the Court 
construed it as referring to acts of a like nature to 
those which are specified in sub-ss, la) and (b); it is 
difficult to imagine what sort of acts these could 
be, It issubmitted that the words “any other” repel 
any such limitation and that the proper con- 
struction of the sub-section is as suggested above.” 

Ihold therefore that sub-a. (c), s. 64 is 
not ejusdem generis withthe other sub- 
sections. I would refer also to Emperor 
v. Prem Singh (5) and Joseph vw. Emperor 
(6) and Griminal Revision No. 404 of 1895 
p. 53, Central Provinces Stamp Manual. 
There a creditor had obtained the debtor's 

(2) 36 Ind. Oas. 146; A I R 19:7 Oal, 655; U Or. LI 
466; 44 O 321; 24 0. L J 441; 21 O WN 215, 

(3) 23 M 155, 

aA WN 1885, 39. 

(5, 23 P R 1876. 

(6) 85 Ind. Cas. 238; A I R 1925 Rang. 122; 23 Or 
L J 482:3 R11; 3 Bur, L J 265. sf 
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signature to an unstamped acknowledgment 
in his own account book and he was held 
to have abetted an offence under s.62. One 
could understand that merely receiving an. 
unstamped document might not amount to 
an offence, but when a creditor himself 
procures the signing ofan improper entry, 
in his own account book, the matter is 
different. A man charged with a sub- 
stantive offence can legally be convicted 
of abetment of it; Joseph v, Emperor (6). 
I, however, think thatin the present case 
the conviction of the substantive offence 
was correct. The fine imposed stands in 
no need of further reduction. The applica- 
tion for revision is, therefore, dismissed. 
D. Application dismissed. 





LAHORE HIGH COURT 
Oriminal Revision Petition No. 63 of 1934 
June 26, 1934 ` 
Young, O. J. AND Ranat Jat, J. 
HANS RAJ— Accussp—PETITIONER 
versus f 
EMPEROR — RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 89, 
RA, 88, 537--Absconding accused—Attachment of 
property—When can be released—Essentials to be 
proved before release—Aitachment in proceedings 
under ss. 87, 88—Failure to give notice—Irregularity, 
af curable bye, 537. 

Where inthe case of an absconding accused the 
Court has taken proceedings under ss. 87and &&, 
Criminal Procedure Code, the only way the accused 
can proceed to obtain the release of his property 
under the Criminal Procedure Code, is by an’ 
application under s. &9. A Magistrate hae no juris- ` 
diction to set aside the order of attachment whether 
irregular or not except by virtue of this section. 
He has no inberent jurisdiction to set aside an order 
passed by another Magistrate or even by himself. 
even if thatorder was irregular or illegal. The ac- 
cused has to prove, inorder to have anorder of 
attachment set aside, that he had not “ absconded- 
or concealed himself for the purpose of avoiding 
execution of the warrant“ and that he had no proper 
notice of the proclamation. Where he has not prov- 
ed the first of these essentials, he cannot have the 
attachment set aside. 

In proceedings under ss, 87, 88, Oriminal Proce- 
dure Code, the failure to give the necessary notice 
does not amount to more thanan preeuler as ey š 
can be cured byan application of 8, 537 0 
Oriminal Procedure Code, : 

Cr. R. P. for revision of the order of the . 
District Magistrate, Sialkot, dated Novem- 
ber 27,1933. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Abdul Karim, tor the Respondent. 

Judgment.—This is an application in 
revision from an order of the learned 
District Magistrate of Sialkot. 

Hans Raj was wanted for murder and 


cheating. He absconded, The learned 


A 
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Magistrate took proceedings under ss. 87 
and 88 of the Criminal Procedure Code to 
procure-the attendance of Hans Raj before 
his Court, A proclamation was issued re- 
quiring the attendance of Hans Raj. At 
the same ‘time the property of Hans Raj 
was attached. Two years later, after the 
arrest of Hans Raj, an application was 
made in the Court of a Magistrate of the 
first class under s. 89 of the Criminal Proce- 
dure Code for the release of the . property 
attached. It was argued in the Court of 
the -Jearned Magistrate that the proclama- 
tion did not comply with s. 87 in that 
thirty days were not given to Hans Rai to 
appear as enjoined by. that section. The 
facts are that on June 6, 1931, the learned 
Magistrate issued an order that a proclama- 
tim should be published requiring the 
presence of Hans Raj on July 14. The 
proclamation was published on June 12, 
and if the order of the Magistrate had 
been carried out by the office there would 
have been no argument in this case at 
all. Unfortunately the office in their 
printed form forgot to cross out the word 
‘to-day’. Jt therefore appears that on 
June 12, notice was given to Hans Raj by 
the proclamation to appear in Court within 
thirty days from June 6. This undoubtedly 
was an error by the office. 

The application under consideration was 
made under s. 89, Criminal Procedure Code. 
Both the lower Courts have found that the 
applicant has failed to prove “that he did 
not abscond or conceal himself for the 
purpose of avoiding execution of the war- 
rant”. ‘The application under s. 89 was 
dismissed in both the lower Courts. 
`. It has been argued by Mr. Shamair 
Chand on behalf of the applicant that as 
thirty days were not given in the proclama- 
tion for Hans Raj to appear the whole pro- 
ceedings of proclamation and attachment 
are void ab initto and, therefore the order 
of attachment ought to be set aside and 
the property returned to Hans Raj. 


Wecannot assent to this argument. In 
BERTCE i place the only way the applicant 


could proceed to obtain the release of his 
property under the Oriminal Procedure 
Code was by an application under s. 89. 
It is clear the learned Magistrate had no 
jurisdiction to set aside the order of 
attachment whether irregular or not except 
by virtue of this section, He had no in- 
herent jurisdiction to set aside an order 
passed by another Magistrate or even by 
himself as has been suggested by Counsel 
even if that order was irregular or illegal. 
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The applicant had to prove under the 
section two things to entitle him to have 
the attachment set aside: he has not proved 
the first, namely, that he had not “ahscond- 
ed or concealed himself for the purpose of 
avoiding execution of the warrant”. He 
has proved that he had no proper notice 
of the proclamation. As he has failed to 
prove the first of these essentials, he cannot 
have the attachment set uside. 

Tt is argued, ‘however, thatthe proslama- 
tion being incorrect, we should interfere 
under our inherent jurisdiction. In the 
first place, we think that the failure to 
give the necessary notice does not amount 
to mora than an irregularity which can 
be cured by an application of s. 537 of the 
Orimina] Procedure Code. The applicant 
has not been prejudiced by the error or 
omission. He could only be prejudiced 
if in fact he had not absconded and had 
attended the Court a few days after the 
expiration of the time given to him by the 
faulty proclamation and within 30 days 
from June 12. He remained absconding 
for two years, and therefore an error of 
six days conld not affect him. With regard 
to the provisions of s. 561-A, we cannot 
say for the same reasons that there has 
been any miscarriage of justice. Sec- 
tion 531-A merely records that the High 
Court has an inherent power to interfere 
to prevent abuse of the process of any 
Court or otherwise to secure the ends of 
justice. We are satisfied in this case that 
the ends of justice have been secured. No 
case has been made out for interference 
under this section. 

The application is dismissed. 

N. Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 14 of 1932 
August 27, 1934 
NIYOGI, A.J. O. 
PILWASAO AND ANOTHER -—JUDGMENT- 
DEBTORS —APPELLANTS 
versus 
Musammat KHALR-UN-NISSA AND 

ANOTHER — DECRHE-HOLDERS — RESPONDENTS 

Limitation Act (IX of 1903), Sch. I, Art 182 (5)— 
Application according to Civil Procedure Code (Act V 
of 1908), O XXI, rr. LL to L4—No succession certifica- 
tion—Application, if in accordance with law—Hxecu- 
tton—Step in-aid, 

An application for execution is in accordance with 
law if it complies with the requirements of O. XXI, 
rr. ll to 14, Uivil Procedure Oode. The want of 
succession certificate no doubt may deprive the 
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Applicants of their remedy namely execution of the 
decree, but that would not vitiate the application 
itself. Applications in execution are not always 
successful ; nevertheless they are treated as steps-in- 
aid of execution. Ramchandra v, Uka (5) and 
Bibi Aisha v. Mahubir Prasad (6), relied on. Gulam- 
ali v. Rajkumar Chatterji (1), Munawar Hussain v. 
Jani Bijai Shankar (2), Purna Chandra Mandal v. 
Radha Nath Das (3) and Pitambar Jana v, Damodar 
Cuchait (4), distinguished, 

S. O. A. from an order of the District 
‘Judge, Raipur, dated August 29, 1931. 

Mr. P.N. Rudra, for the Appellants. 


Judgment.—This appeal arises out of 
execution proceedings. A decree was pass- 
ed on September 15, 1926, in favour of one 
Sazar Muhammad ‘who died survived by 
his two widows Musammat Sabjibi and 
Musammat Khair-un-nissa and three sons by 
the former and one son by name Abdul 
Hag by the latter. On September 17, 1926, 
an application had been made for execution 
but it was dismissed on July 16, 1927. 
Subsequently Musammat Sabjibi applied: 
on behalf of herself and her three minor 
children and her stepson Abdul Haq to 
have their names substituted as decree- 
holders, That application was dismissed by 
the executing Court on November 10, 1928, 
by the following order: 

“lhe applicants in this case should obtain and 


file a succession certificate. Dismissed as infructuous 
for the present as desired.” 


Thereon Musammat Khair-un-nissa and 
her son Abdul Haq obtained a succession 


certificate and on August 4, 1930, applied . 


for execution presenting succession certifi- 
cate tothe Court. The question is whether 
this application is within time. That de- 
pends on the question whether the previous 
application, dated September 21, 1928, 
which resulted in the order of November 
10, 1928, was in accordance with law. 
Both the Courts below held that it was so, 
and that the - ‘application dated August 
4, 1930, was within time. The judgment- 
debtors have preferred this appeal. It is 
urged that the succession certificate was 
necessary under s. 214, Succession Act, and 
that as the application dated Septem- 
ber 21, 1928, was not accompanied by a 
succession certificate, it must be deemed to 
have been not in accordance with law. Re- 
ference was made toGhulamali v. Rajkumar 
Chatterji (1), Munawar Hussain v. Jani 
Bijai Shankar (2), Purna Chandra Mandal 


v. Radha Nath Dass (3) and Pitambar 
l (1) 134 Ind. Oas, ie AIR1931 Nag, 154; 23NLR 
7; k N L J 101; Ind, Rul. (1931) Nag. 169 
) 
(2) 27 A 619; 2 A LJ 378; A W N 1905, 132. 
(3) 33 0867; 4 OLJ 141, i 
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Jana v. Damodar Gachait (4). I have 
perused the cases, but I find that they 
have little bearing on the point at issue in 

this cass. Here the question is whether 

the application dated September 21, 1928, 
should be deemed to have been not in ac- 
cordance with law for the simple reason 
that the applicants though entitled to exe- 

cute the decree failed to produce succes- 

sion certificate. Mere non-production of 

the succession certificate does not vitiate 

the application so as to render it not in ac- 
cordance with law. As observed by Kin- 
khede, A. J. C., in Ramchandra v. Uka (5), 

Art. 182, el. 5, Sch. T, Limitation Act, does 

not say that the application should be one 
prescribed or required by law, but only that 

it should accord with law. That Article 
should not be interpreted too technically soas  — 
to deprive the decree-holder of the fruits of 
his decree but it should be construed ina fair 
and liberal manner. An application is in 
accordance with law if it complies with the 
requirements of O. XXI, rr. ll to 14. Itis 
not disputed here that the application 
answered all the requirements contained in 
rr. l1 to 14, O. XXI. 

Tf so, that application cannot be otherwise 
than in`accordance with law. The want 
of succession certificate no doubt deprived 
the applicants of their remedy, namely 
execution of the decree, but that could not 
vitiate the application itself. Applications 
in execution are not always successful; 
nevertheless they are treated as steps-in- aid | 
of execution. This case is on all fours with 
Bibi Aisha v, Mahabir Prasad (6) with the | 
view taken in which I respectfully agree. 

It is urged.that as the application dated 
September 21, 1928, was dismissed with 
the consent of the applicants, it must be 
considered as having been withdrawn. 
Reference is made to Abdul Hossain v. Fazi- 
lun (7) and Vishnu v. Narasimha (8) which 
sheds no light on the question under con- 
sideration. Having regard to the terms of 
Art. 182, cl. 5, the fate of the application is 

altogether immaterial if the applicat eT 
self is in accordance with law, as I have 
held it was. The result is that ‘the appeal 
stands dismissed with costs. Pleader’s fee 


Pee 10. 
Appeal dismissed.’ 
A 98 Ind. Oas. 156. A IR 1926 Oal. 1977; 53 0 661; 


~~ 








30 O W N 918; 45 CLIE 83, 
roe 103 Ind. Cas. 279; A 1 R 1927 Nag. 308; 24 NL 
Ro 104 Ind. Cas. 218; AL R 1927 Pat. 324; 6 Pat, 
440; ee tal 71. ` 


(7) 200 | 
oC ind. Gas. 1011; A I R}1923 Bom } 461; 25 Bom 
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RANGOON HIGH COURT 
Second Civil Appeal No. 104 of 1934 
June 21, 1934 
DUNKLEY, J. 
UPO YIN— APPELLANT 
VETSUS 
U BA CHIT—Reseox pant. 
Limitation Act (IX of 1908), s. 19—Defendant's 
deposition in insolvency proceedings signed by clerk 
under Civil Procedure Code (Act V of 1908), O, XVIII, 
ra 5 (Rang)—If can be used as an acknowledgment 
within 3, 19, Limitation Act. 
Jnasuit ona pro-note a deposition by the defen- 
dant made in an insolvency proceeding to the effect 


that “I borrowed Rs. 600 from the plaintif on a- 


promissory note” and recorded under Civil Procedure 
Code, O., XVII, r. 5 (Rangoon) was cought by the 
plaintiff to save limitation by way of acknowledg- 
ment under s. 19, Limitation Act, on the ground that 
the clerk who signed the certificate at the end of 
the deposition was the agent of the defendant for 
the purpose of making such acknowledgment of 
indebtedness: 

Held, that neither the Judge nor the clerk, who 
signed the certificates at the end of the deposition in 
the insolvency case, had any authority, either derived 
from the defendant himeelf or by reason of any. 
duty cast upon them bylaw, to make an ucknowledg- 
ment of indebtedness on his bebalf. In order that 
there should be an acknowledgment within the 
meaning of s.19, Limitation Act, it must be in the 
form of a writing which has been signed either by 
the debtor or by come person duly appointed as his 
agent in that behalf, acknowledging the correctness of 
the statement contained in the writing. In this case 
there was no such signature by the debtor or by any 
other such gerscn Kapur Chand v. Narinjan Lal q), 
followed. Venkata v. Parthasaradhi (2), Periavenkan 
Udaya Tevar v. Subramanian Chetti (3) and Govinda- 
samt Pillai v. Desai Goundan (5), distinguished 
Annapagauda Tammangauda v. Sangadigyapa (6) 
and K, Linga Reddi v. Sarvarayudy, (9), referred 


to. ; : 

Held, alsc, that r. 5 of O. XVIII, (Rang) Civil 
Procedure Code dces not require the clerk to sign 
the deposition (which is required to be signed by the 
Judge only), but merety requires him io signa 
certificate that he has duly read over tke deposition 
to the witness, which certificateis io be appended at 
the foot of the deposition, Consequently, the clerk of 
the Court has not signed the deposition as such, 
eitherasagent cf the witnessor in any other 
capacity. : 

- B. C. A. against the decree of the Dis- 
trict Court, Pegu, dated March 14, 1934. 


eben WA Maung, for the Appellant. 
r D.C. Munsi, for the Respondent. 


Judgment.—The plaintiff-respondent as 
the-receiver in insolvency of the estate 
of one Hiru, brought a suit upon a promis- 
sory noteagainet the defendant-appellant. 
The defence was that the suit was barred 
by the law of limitation, and admittedly 
the piomissory note was, on the face of it, 
time-barred. Jt was, however, pleaded on 
behalf of the plaintiff-respondent that the 
defendart-appellant”had made an acknow- 
ledgment.of indebtedness which was suffi- 
cient within the meaning ofthe provisions of 
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s. 19, Limitation Act, to give a fresh 
starting point to the period of limitation, 
and the sole point which is now for deci- 
sion before me, and in fact was the sole 
point fer decision before both the lower 
Courts, is whether there was such an ac- 
knowledgmenit sufficient to satisfy the pro- 
visions of s. 19, Limitation Act, and to 
make a fresh starting point of Jimitation, 
so as to bring the suitwithin time, The 
acknowledgment upon which the plaintiff- 
respondent relied is contained in a depo- 
siticn of the defendant-appellant, made as 
a witness in insolvency case No. 76 cf 1931, 
ofthe District Court of Pegu. At the be- 
ginning of his depositicn he made the 
following statement, according to the re- 
cord: 

“I borrowed. Rs. 600 from the respondent cn a 
promissory note. It is theexhibit promissory note” 

This deposition was recorded imaccord- 
ance with the provisions of r. 5,0. XVIII, 
Civil Procedure Code, as substituted by the 
Rule Committee of this Court. At the 
end of the deposition there is the signa- 
ture of the Additional Judge of the Dis- 
trict Court underneath the certificate ‘read 
over and acknowledged correct,” and there 
is also the signature of a clerk under the 
further certificate “read over by me in 
Burmese and acknowledged correct.” Sec- 
tion 19, Limitation Act, lays down that : 

“Where, before the expiration of the period pres- 
cribed for a suit or application in respect of any 
pioperty or right an acknowledgment of liability 
in respect ofsuch property or right bas heen made 
in writing signed by the party against whom such 
property or right is claimed * * * a fresh period of 


limitation shall be computed from the time when 
the acknowledgment was'co signed;” 
and the second explanation to s.19 says 
that: 

“For the purposes of this section ‘signed’ mcans 
signed either personally or by an agent duly autho- 
rized in this behalf.” 


Consequently, in order to save limita- 
tion it is necessary, first, that the ac- 
knowledgment of liability should be made 
in writing, and, secondly, that this writing 
ehould be signed by the party whom it 
is sought to make liable, or by an agent 
of that partly duly authorized in this behalf, 
that is, for the purpose of making such 
acknowledgement. 


It is admitted in this case that the 
acknowledgment has not been signed by 
the appellant, and the case for the res- 
pondent is that the clerk who has signed 
the certificate at the end of the deposition 
was the agent of the appellant for the pur- 
pose of making such acknowledgment of 
indebtedness, This is a contention with which 
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I find it impossible to agree.- In Kapur 
Chand v. Narinjan Lal (1), it was laid 
down by the Chief Judge of the Chief 
Court of the Punjab that a deposition made 
by the defendant in another case, which 
was not signed by him or by his duly 
authorized agent, did not fulfil the require- 
ments of s. 19, Limitation Act,and this is 
a decision with which I am in fullagree- 
ment. On behalf of the respondent a num- 
ber of rulings of the Madras High Court 
have been quoted in support of the con- 
tention that the signing of the deposition 
of the appellant by the Judge of the Court 
or by the clerk of the Court must be 4 
signing by them as agents of lhe appel- 
lant. In the two earlier cases of the 
Madras High Court, which have been cited, 
that is, Venkata v. Parthasaradhi (2) and 
' Periavenkan Udaya Tevar v. Subramanian 
Chetti (3), it is specifically stated that the 
depositions in question were signed by 
the debtor, and consequently it is clear 
that in those cases there was an acknow- 
ledgment which had been duly signed by 
the party whom itis sought to make liable. 
In the case on which the respondent most 
strogly relies, namely, Swaminatha Uday- 
ar V. Subbarama Ayyar (4), it is not speci- 
cally stated whether the deposition in 
question was actually signed by the deb- 
tor himself or not, and, in fact,.on the 
arguments presented to the Court this 
- question was not in issue; but it seems 
to me that it ought to be inferred, in view 
„of the earlier cases, that it is the praciice 
in the Madras Presidency for witnesses to 
be required to sign their depositions. 
However, I am asked, on behalf of the 
respondent, to infer that there was no such 
signature in this case because in an earlier 
‘case, namely, Govindasami Pillai y. Dasai 
Goundan (5), it was held that where the 
Judge of a Court made a payment on be- 
half of a debtor in satisfaction of aclaim 
which had to be paid by the debtor, then 
.the Judge must be “deemed to have been 
an agent duly authorized by the debtor to 
make the payment, and the signature of 
the Judge on the paper showing the pay- 
. ment satisfied the conditions of s. 20, Limi- 
tation Act; but this case, it seems to me, 


BY 45 Ind. Oas. 98; AIR 1918 Lah. 248; 34 P LR 
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can be clearly distinguished from the cir, 
cumstances of a person making an; 
acknowledgment of indebtedness, for in, 
this particular case the Judge had a duty; 
cast upon him by law to make the pay, 
ment on behalf of the debtor, and conz 
sequently whether the debtor himself ap% 
pointed the Judge as his agent or not 
was a matter of no importance, because,, 
even against the wishes of the debtor, the 
Judge had by law to make the payment, 
and therefore in making it he acted as 
the agent of the debtor. I have been re» 
ferred to certain cases, namely Annapa- 
gauda Tammangauda v. Sangadigyapa (6), 
Lakshumanan Chetty v. Sadayappa Chetty 
(7) and Rashbehary Lal Mandar v. Anand 
Ram (8), as authorities for the proposi- 
tion ihat no contractual relationship bet- 
ween the principal and the agent is neces- 
sary in respect of an agent as authority 
to make an.acknowledgment under s. 19, 
Limitation Act, or a payment under s. 20, 
and that the agency in question need not 
be derived from the authorisation of the 
principal, but may be derived by operation 
of law or by a legal duty having been cast. 
upon the agent in the performance of which 
it was necessary for him either to make the 
acknowledgment or to make the payment in 
question. With this proposition of law I am 
in entire agreement, but it is necessary 
that, in order to make a valid acknowledg- 
ment, the person purporting to act as 
agent for the debtor must have ‘authority 
to make the acknowledgment, either by 
reason of his authorisation by the debtor 
to make the acknowledgment or by .réason 
of a duty cast upon him by law: see on this 
point K. Linga Reddi v. A. Sarvarayudu 
9 A K 
| Ma my opinion itis absolutely clear that 
neither the Additional Judge of the District 
Court nor the clerk, who signed the certifi- 
cates at the end of the appellant's deposi- 
tion in the insolvency case, had any 
authority, either derived from the a 
himself or by reason of any duty cast upon 
them by law, to make an acknowledgment 
of indebtedness on behalf of the appellant. 
Moreover, in thiscase the respondent relied 
upon the signature of the clerk of the © 
Court jo save limitation; yet r. 5,0. XVII, 
(6) 26 B 221; 3 Bom. L R817. ee 


(7) 48 Ind, Gas. 179; A I R1919 Mad. 816;8 L 
W 594: 35 M L J 571; (1917) M W N 877; 25M 
L T 371. ; : : 

(8) 34 Jnd. Cas, 203; AI R 1916 Cal, 107;43 O 
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as substituted by the Rule Committee of 
this Court, does not require the clerk to 
sign the deposition (which is required to 
be signed by the Judge only), but merely 
requires him to sign a certificate that 
be has duly read over the deposition to 
the witness, which certificate is to be ap- 
pended at the foot of the deposition. Con- 
sequently the clerk of the Court has not 
signed ihe deposition as such, either as 
agent of the witness or in any other capa- 
city. In order that there should be an 
acknowledgment within the meaning of 
s. 19, Limitation Act, it must be in the 
form of a writing which has been signed 
either by the debtor or by some person duly 
appointed as his agent in that behalf, 
acknowledging the correctness of the state- 
ment contained in the writing. In this 
case there is no such signature by the 
debtor or by any other person. 
- Therefore on’ both these grounds this 
suit ought to have been dismissed; both 
on the ground that the deposition has not 
been signed by the clerk, and also on the 
ground. that, even if it be accepted, that 
the signatures of the Additional Judge of 
the District Court and the clerk are 
signatures intended to testify to the ccrrect- 
ness of fhe statements made in the deposi- 
tion, nevertheless they are not signatures 
of persons who were agents of the appellant 
duly authorized to make an acknowledg- 
ment of indebtedness on his behalf. Con- 
sequently, ihis appeal is allowed and the 
decisions of both the lower Courts are 
reversed, and the plaintiff respondent's suit 
is dismissed with costs throughout. 

D. Appeal allowed. 


_ BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal 
i No. 58 of 1933 
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MADHAVDAS JETHABHAT AND OTHERS— 
APPELLANTS 


versus 
SITARAM RAMNARAYAN AND OTBERS— 


; RESPONDENTS 
Negotiable Instruments Act(XXVI of 1881), s. 5— 
Shahjog hundi—Shah receiving payment on forged 
-hundi—Cause of action, if arises upon implied cove- 
nant for indemnity—Procedure to be followed by 
drawee—Separate suit and not third party notice— 

Shahjog hundi—Liability of shah. 
the absence of any evidence as to custom, the 
cause of action against a shah, who receives pay- 
‘ment ona forged shahjog hundi, to “reimburse the 
drawee is for money had and received tothe use of 
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the plaintiff, based either on the money having been 
paid under a mistake of fact, or without considera- 
tion, and does not arise upon any implied covenant 
for indemnity. Jn order to recover the money the 
drawee must filea separate suit against the shah 
He sane recover it by a third party notice. [p, 95], 
col. 1 

Under the Law Merchant, where the title of the 
holder is based upon forgery, the holder is liable to 
make good the amount to the drawee. Under the 
usage applicable to shahjog hundis, the shah is liable 
to re-pay the amount with interest to the drawee 
unless he produces the forger. [p. 963, col. 2.] 


0. 0, J. A. from Suit No. 891 of 1927. 

My. M. C. Setalvad, for the Appellants. 

Messrs. C. K, Daphtary and N. H. Bhag- 
vati, for the Respondents. 

Beaumont, C. J.—In this case certain 
shahjog hundis were drawn by a firm upon 
defendant No. 1 in favour of the plaintiffs. 
As is usualin the case of shahjog hundis, 
the hundis were not presented to the 
drawees for acceptance before payment. 
The hundis eventually came into the hands 
of defendant No. 2 who are admittedly 
shahs, and were presented by them to 
defendant No. 1 for payment, and were 
duly paid. Subsequently, it was discovered 
that, owing to the dishonesty of a third 
party, defendant No. 2 had no title to the 
hundis, since the indorsements under which 
they claimed had been forged. Thereupon, 
the plaintiffs, as the true owners of the 
hundis, sued defendant No. 1 as the 
drawees, and defendant No. 2 asthe shahs 
to whom payment had been made, for 
recovery of the amounts of the hundis, and 
judgment was given against hoth the 
defendants. Defendant No. 1 issued a 
third party ` notice against defendant No. 2 
claiming indemnity against loss suffered 
by them through payment of the hundis, 
and upon that notice Kania, J., gave 
judgment for defendant No. 1, but he held 
that the moneys payable to them under the 
implied indemnity of defendant No. 2 did not 
cover the costs incurred by defendant No. 1 
in defending the original suit. From the 
latter part of the judgment defendant No. 1 
appeals, whilst defendant No. 2 have filed 
cross objections contending that the third 
party proceedings were smisconceived, 
since there was no liability upon them to 
indemnify defendant No. 1. 


So far as regards the appeal of defen- 
dant No.1, Ifeel no doubt that if defen- 
dant No. 2 are under an obligation to 
indemnify defendant No. 1 against the loss 
sustained bythem through payment of the 
hundis, that loss must include the costs of 
defendant No. 1 incurred in defending the 
suit. The correspondence before action 
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shows that defendants No. 2 were not 
prepared to make any admissions or assume 
any liability, and, in the circumstances, 
defendant No. 1, in my judgment, had no 
option except to defend the suit, and if 


they “are entitled to indemnity, such 
indemnity must cover the costs properly 
incurred: in so doing. The cross- 


objections’ of defendant No. 2 involve a 
more difficult question. The learned Judge 
based his view that defendant No, 2 were 
liable to indemnify defendant No. 1 upon 
the principle of Jaw laid down in Dugdale 
v. Lovering (1) and approved by Lord 
Halsbury in Sheffield Corporation v. Barclay, 
(2) in the following terms (p. 397*): | 
“Tt is a general principle of law, when an act is 
done by. one person atthe request of another, which 
act is notin itself manifestly tortious to the knowledge 
of the person doing it, and such act turns out to be 
injurious to the rights of a third party, the person 
doing it is entitled to an indemnity from him who 
requested that it should be done. i 
The learned Judge's view was that defen- 
dant No. 2, in presenting the hundis for 
payment to defendant No. 1, requested 
defendant No. 1 to pay the hundis, and 
thereby impliedly agreed to indemnify them 
against the ccnsequences in acting upon 
the request. Mr. Daphtary for defendant 
No. 2 contends that the principle referred 
to has no application to the holder of a 
negotiable instrument. presenting it for 
payment. to a party liable, and a fortiori, 
where, a5 here, the party to whom the 
instrument: is presented is not under any 
contractual obligation to the"holder to pay 
it. ‘The point is clearly put by‘Pickford, 
L. J.,ashe then was, in Guaranty Trust 
Company of New York v. Hannay & Co. 
(3) where he s2ys (p. 6817): zy 
"The position of the holder: of a bill of éxvliange 
who presents it for payment is, I think, well express- 
ed in a lecture by Dean Ames, of Harvard, in the 
Harvard Law Review, Vol. 4, pp. 297, 302, republished 
in Ames’ Lectures on Legal History, p. 210, where 
he says: ‘The attitude of the holder of a bill who 
presents it for payment is altogether different from 
that of a vendor. The holder isnot a bargainer. By 
presentment for payment he does not assert, expressly 
or by implication, that the bill is his or that it is 
genuine, He, in eflect, says: ‘Here is a bill, which 
has come to me, calling by its tenor. for payment by 
you. I accordingly present it to you for payment, 
that I may either get the money, or protest it for 


non-payment,’ Chambre, J.'s statement in Smith v, | 


~ 


(1) (1875) 10 0 P 196; 44 LJ O P197; 23 W R 
$91; 32 L T 155. . 
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Mercer (4) that the holder warrants the genuineness 
of the bill by presenting it, was expressly repudiated 
by Littledale and Bayley, JJ. in East India Co. v. 
Tritton (5)”. 

Mr. Setalvad, on the other hand, on-behalf - 
of defendant No. 1, contends that, although 
in the case of an ordinary bill-of exchange 
or hundi there may be noimplied indemnity 
by the holder who receives payment in 
favour ofthe party paying, nevertheless the 
position is different in the case of shahjog: 
hundis. No evidence wasled in this case: 
as to the customs affecting such hundis, 
but reliance is placed upon the cases deal- ` 
ing with the subject. The leading case is: 
Davlatram Shriram v. Bulakidas Khem- 
chand (6) in which the character of a shah- 
jog hundiis discussed by Arnould, J. He 
held in that case, on the evidence, that the 
drawee of a shahjog hundi in accepting 
and paying it looks mainly to the shah as 
responsible in case of anything afterwards 
going wrong with the hundi, and: that he’ 
relies on the solvency and respectability of- 
the shah as one of. the principal grounds’ 


kil 


“6 


st 


in inducing him to make payment without | 


further inquiry, and he sums up his con- * 


clusion at p. 31* in these terms: : 
“The rule, I take it, as substantially sought to be 

established, by the plaintiffs’ evidence is thisthat in 

the absence of any proof of connivance or laches on, 


wa 


the part of the drawee, who has paid to shahon - 


presentationa hundi drawn ‘shahjog,' the drawee,’ 
on the kundi afterwards turning out to have been a 
forged hundi, is entitled to a refund irom the shah, 
though an innocent and bona fide buyer of the hundi 
for full value, with interest at six per cent. from the 
day of payment to the day of refund, provided that 
the drawee has discovered the forgery as soon ab 
according to the usual course of business it: could be 
discovered, and has lost no time in communicating 
the fact of forgery to,and in making his claim for 
refund upon, the shah.” i 

‘Mr. Setalvad contends that, fromthe 
findings in that case that the drawee relies 
on the responsibility of the shah, it must be 
inferred that the shah presenting the hundi 
for payment represents that he is a skah, 
that is to say, a respectable and responsible 
person known in the market, and on that 


basis requests payment, and tha, =a á 
request involves the liability to indemnity 


as established in the cases to which I have 
referred. It is, however, to be observed 


„that all that was established in Davlatram 


Shriram v. Bulakidas Khemchand (6) ubi 
supra, was that the shah with certain 
limitations was liable to refund the amount 
of the forged hundi with interest, and it is 


- (4) (1815) 6 Taunt 76; JaMarsh 453, 


(5) (1824) 3B & CO 
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clear that in that case the cause of action 
was for money had and received, and was 
not upon an indemnity. In my judgment, 
to hold that a shah presenting a shahjog 
hundi for payment to the drawee requests 
the drawee to pay, and impliedly agrees 
to indemnify him against the consequences 
of payment, would be to annex to such. 
hundis an incident which has not been 
established either by the authoritiesor by 
evidence. Mr. Setalvad has further relied 
upon a dictum of .Macleod,. J. as he then 
was, in Bansidhar v. Jwala Prasad (7) to: 
the effect that the shah guarantees the 
genuineness of the hundi. But in my 
opinion, that dictum was not approved by 
the Court of Appeal in the same case 
R. D. Sethna v. Jwala Prasad (8) and is 
not supported by any evidencein the case or, 
by the decisions upon the characteristics of 
shahjog hundis. In my judgment, on the 
decided cases and in the absence of any 
evidence as to custom, the cause of action 
against a shah, who receives payment on 
a forged shahjog hundi, to reimburse’ 
the drawee is for money had and received 
to the use of the plaintiff, based either on 
the money having been paid under a 
mistake of fact, or without consideration, 
and does not arise upon any implied 

| covenant for indemnity. In my opinion 
therefore. the proceedings on the third party 
notice were misconceived. The cross- 
objection must be allowed with costs, and 
the third party notice dismissed with cosis. 

The appeal must be dismissed with costs. 

‘Rangnekar, J.—Defendants No. 1 are 
drawees of two shahjog hundis, and de- 
fendants No; 2 are shahs, who were paid 
the amount of the hundis by defendants 
No: 1, The title of. defendants No. 2 
admittedly res’s upon a prior forged in- 
dorsement. The true owners of the hundis 
brought a suit against both the defendants 
to recover the amount due onthe hundis 
and obtained a decree against them. The 
suit was defended by both the defendants 

ns ‘addition to their other defences 
defendants No. 1 contended-that defendants ` 

No. 2 were bound to indemnify them in the 
sum of Rs. 4,000, the amount of the hundis, 
and interest and costs, and under r. 139 > 
of the High Oourt Rules, 1930, they took. 
out a third party notice against defendants 
No.2. The notice isin these-terms; 

“Take notice that this suit has been brought by 


| _ 25 Ind. Oas,52; ATR 1914 Bom, 23); 15 Bost: 
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the abovenamed plaintifis against the defendants 
herein praying that the said defendants be ordered 
and decreed to pay to them the sum of Rs, 4,000 
mentioned in the plaint with interest and costs of 
the suit and interest on judgment at 6 per cent. per 
annum till payment.” 

“Defendants No. 1 abovenawed claim to be in~ 
demnified by you against liability in respect of the 
claim of the plaintiffs against defendants, in this 
suit and to repay defendants No 1 the said sum 
of Rs, 4,000 and interest with costs, charges and 
expenses including costs of defendants No. 1 of 
this suit and any costs which they may be ordered 
to pay to the plaintifis by reason of your having 
caused and induced defendants No. 1 to honour and 
pay the kundis mentioned in the plaint. ” 


Defendants Nos. 2 pleaded that the third 
party notice was misconceived. Kania, J. 
made the notice absolute with costs of the 
notice, but declined to give to defendants 
No. 1 the cost incurred Be them in defend- 
ing the suit. Defendants No. 1 appeal. 
and their appeal is confined to these costs. . 

Ihave no doubt in my mind that they 
were entitled to their costs, if their claim 
to be indemnified hy defendants No.2 is 
correct. But, it isnot necessary to decide 
the question, in view of the conclusion to 
which I have come on the cross-objections 
filed by defendants No. 2. Their conten- 
tion is that the third party notice was 
misconceived as defendants No.1 had no 
right to be indemnified by defendants 
No. 2, and that their only right was to 
bring a separate suit to recover the amount 
of the hundis_from them as moneys had 
and received or moneys paid under a 
mistake. It is obvious that if defendants 
No, 1 had filed a suit against defendants 
No. 2 for recovery of the amount which 
they were held liable to pay the plaintiffs, 
their claim could not have been resisted by 
defendants No. 2. The cross-objections thus 
raise a question of- procedure, the answer 
to which however depends upon a more 
important and substantial question of law. 
The question is, whether defendants No. 1 
have aright of indemnity against defen- 
dants No. 2, and the answer to the question 
depends upon the legal relationship bet- 
ween the defendants inter se. 

It is conceded by Mr. Setalvad that if this 
were a case of an ordinary hundi, his clients 
could not have claimed any indemnity 
against defendants No. 2. This is obvious. 
If à signature on a bill is forged, the forged 
signature is clearly inoperative, and no 
right “to enforce payment thereof can ba 
acquired through or under that signature, 


- This is the principle of s. 24, English Bills 


p 


of Exchange Act, and although there is no 


#Garresp nding saction in our statute, the 
principle is well recognised by the Law 
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Merchant and has ‘been followed ` in this 
country: The principle is that forgery 
does' not convéy any title even to 
an. innocent transferee. When therefore 
a..payment js made in such a case, the 
payor can recover the money paid, pro- 
vided the payor was not: guilty of negli- 
gence in making the payment, and the 
position of the party receiving the pay- 
ment -has not been prejudiced before the 
discovery of the mistake and notification 
thereof : see Kerrison v. Glyn, Mills Curre 
& Co. (9). The position is put in Byles 
on Bills of Exchange, Edn. 19 in these 
terms. (p. 293) ; 

“It is a general rule of law, that money paid 
under a mistake, as to facts, may be recovered 
back. If the drawee discovers, after payment, that 
the bill- or cheque isa forgery, he may in general, 
by giving notice on the same day, or within a 


,Teasonable time, recover back the money. So, too,- 


if a forged note is discounted, the transferee, cn 

“ discovery of the forgery within a reasonable time, 
may recover back the money paid, the imagined 
consideration totally failing. But any fault or neg- 
ligence on the part of him who pays the money on 
the note will disable him from recovering.” 


The liability is grounded upon mistake, . 


and the case would fall under s. 72, Contract 
Act. That section is in the following terms : 

“MI. A person to whom money has been paid, 
or anything delivered, by mistake or under coer- 
cion, must re-pay or return it.” . 

. The position of a holder in sucha case 
is explained by Pickford, L. J.,in Guaranty 
Trust Company of New York v. Hannay & 
Co. (3) as follows (p. 631*) : 

'. “The position of the holder of abill of exchange 
who presents it for payment is, I think, well ex- 
pressed in a lecture by Dean Ames, of Harvard, 
in the Harvard law Review, Vol.4, pp: 297, 203,re- 
published in ‘Ames’ . Lectures on Legal History, 

„p. 270,.where’he says: ‘The attitude of the holder 
of a bill: who presents it for payment is altogether 
different from’ that of a vendor, The holder isnot 
abargainor. By presentment for payment he does 
not assert, expressly or by implication, that the 
bill is his or that it is genuine. He in effect, 
says : ‘Here is a bill, which has come to me, calling 
‘by its tenor for payment by you. I accordingly 
present it to you for payment,. that I may either 
get the money, or protest it for non-payment.’ 
Chambre's statement in Smith v. Mercer (4) that 
the holier warrants the genuineness of the bill by 
presenting it, was expresely repudiated by ‘Littledale 
and Bayley, JJ. in The East India Co, v, Tritton (5). 
He is no doubt in that passage speaking of the 
question of whether there is a representation as 
to the genuineness of the bill of exchange, but I 
think the statement us to the position of the 
holder in such a case applies equally to the ques- 
tion whether there is a representation as to the bill 
of lading. But if it were a request it was only a 
request to them to perform that contract, and such 
a request did not impose any liability upon the 
plaintifs, It was not in any way such a request 

(9) (1911) 17 Oom. Cas, 41; 
K B 465; 105 L T 721. 
~*Page of (1918). 2 K. B.—[Ed] 
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: as those in the cases of Sheffield Corporation v. 


Barelay (2)and Bank of England v. Cutler (10) : see 
Moel Tryvan Ship Co. v. Kruger & Co. (11).” 

In the same case Warrington, L. J., 
observed (p. 652%) + , 

“I will first consider the case on the assump- 
tion thatthe draft was a bill of exchange in the 
proper sense, 4 ¢, 8 negotiable instrument. The 
plaintiffs receive from the drawer the bill of exchange 
with the bill of lading attached. They are the 
indoreees of the bill, and have become ao for value 
and in due course. They then present the bill to 
the drawee foracceptance. The consideration for the 
acceptance moves from the drawer to the acceptor, 
not from the indorsee,evan in&case in which the 
indorsee requests the drawee to accept : Robinson 
v. Reynolds (12). That fis to say, the drawee 
accepts the bill, not in performance of any] new 
engagement made between him and the indorsee, but 
by virtue of the arrangement he has with the 
drawer. But in truth the plaintiffs did not request 
the bank to accept ; they only desired to. know whe- 
ther the bank would acknowledge their liability to 
do so and perform itor not, with an intimation that 
in the latter case a well-known step would be taken. 
It is quite clear. that in such a case there is no 
warranty of genuineness of the signature of the 
drawer, The East India Co. v. Tritton (5), the princi- 
ple of which, though dealing directly with the 
signature of the indorser, applies also, with at least 
equal force, to that of the drawer.” É 

This position is conceded by Mr. Setal- 
vad. It is further admitted that the pre- 
sent case does not come within s. 124, 
Contract Act, and there is no express con- 
tract of indemnity between the parties. But 
Mr. Setalvad contends that this being a 
shahjog hundi having. regard to the 
usages applicable to such hundis ‘as’ estab- 
lished. by judicial decisions, an agreement 
to indemnify must arise by a necessary im- 
plication from the circumstances based on 


‘an implied request from the shah for the 


payment of the hundis. Hé relies on 
Dugdale v. Lovering (1) which was approved 
by Lord Halsbury in Sheffield Corporation 
v. Barclay (2) and the cases cited therein. 
The principle enunciated: there is as 
follows (p. 3977) : - 

“It is a general principle of law,: when dn act 
is done by one person at the request of another, 
which act is not in itself manifestly tortious to the 
knowledge of the person’ doing it, and such act turns 


out to be injurious to the rights of a thir ar 
the person doing it is entitled to an Pana, ee 
from him who requested that it should be done.” 
This argument found favour with the 
learned trial Judge, who, relying on 
Sheffield Corporation v. Barclay (2) held that 
defendants No. 1’s claim to be indemnified 
by defendants No. 2 was correct. In my 
(10) (1908)2 K B 208; 5294 442; 77L JKB 889 
24T L R518 98 LT 336. 
(11) (1907) 1 K B €09. 
(12) (1841) 2 QB 196; 1G &D 526; 3 P &D 611; 2 
LJ Q B349. a 
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opinion, these cases proceed upon the 
principle that where there is a request from 
one person to another to do an act not il- 
legal or tortious in itself, the doing of the 
act entitles the doer to an indemnity against 
the person who made the request, when 
the act. resultsin an injury. to the rights 
of .a third. party. Apart from the fact 
‘that in this case there was no request by 
the shah for payment, I do not think that 
the principles laid: down in those cases 
apply as between the drawee of a hundi 
and the holder. Mr. Setalvad however 
says that'in the case of shahjog hundis 
there isan implied request from the shah, 
and relies upon Davlatram Shriram v. 
Bulakidass Khemchand (6). Now, it is 
very difficult to get an exact idea of the 
facts in that case, but it appears that 
it was a suit for moneys had and 
received. to recover back the amount of 
the two hundis which had been paid by 
the plaintiffs to the defendants and which 
afterwards the plaintiffs averred that they 
turned out to be forged. It further 
appears that the drawer of the hundiwas 
a fictitious person, and so was the person 
who is alleged to have made the deposit 
on which the hundis were issued. The 
defendants were shahs, and as far onecan 
see from the evidence led in the case, 
their defence was that although in cases 
where the hundi after it was paid to 
the “shah turns out to be lost or stolen, 
‘recourse . may be had: to the shah to 
procure a refund, the usage did not ap- 
‘ply in the case of forged hundis, and 
there could: be no refund in such a case, 
That was the only question raised: in 
that case, and Arnould, J., held that, 
according to the mercantile usage among 
.the Hindus, where..a shahjog- hundi is 
paid ab. maturity to the shah by the 
drawee, and if such hundi afterwards 
turns out to be forged, the shah, though 
a bona fide holder for: value, is bound to 
` re-pay to the drawee the amount of such 


æ ame? with interest from the date of 


payment, provided the drawee has not 
been. guilty of laches in discovering the 
. forgery -and communicating the fact of 
such forgery to the shah. The shah, 
however, relieves . himself from such 
liability by producing the actual forger. 
Mr. Setalvad- relies upon the observation 
of Arnould, J., (p. 27*):. a 

“athe result of the evidence on both sides as 
to this point, supported by the learned ety- 
mological evidence “of Mr. Balaji Pandurang, is. 
clearly this; that shah, means’ a responsible and 
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respectable person, a man of worth and sub- 
stance known in the bazar, A hundi payable to 
shah is paid onthe responsibility. of the shah. 
If he be not known to the drawes, inquiry is 
made about him,and thé amount of the hundi is 
not paid till that inquiry is satisfactorily answered, 
or till someone known to the drawee is found to 
identify him or speak to his responsibility.” 

The usage proved in that case, then, 
goes no further than casting upon the 
holder who receives payment from the 
drawee a legal duty of refunding the 
moneys with interest thereon in the event 
of the hundi turning out to be forged. 
As far as I can see, the shahjog hundi 
differs from an ordinary hundi in two 
material respects: (1) it need not be 
presented for acceptance, and the ac- 
ceptance of the drawee is not necessary; 
and need not be written across the kundi; 
and (2) the holder is relieved from liability 
if he produces the forger. And soin that 
case it was held that as the defendant had 
made no attempt to find out the forger, he 
was liable. But this exactly is the position 
in the case of a bill of exchange or a 
hundi apart from the shah escaping 
liability by reason of production of the 
forger, a case which, as Arnould, J., 
points out, is not likely to arise in practice. 
Under the Law Merchant where the title of 
the holder is based -upon forgery, the 
holder is liable to make good the amount 
to the drawee. Under the usage applic- 
able to skahjog hundis, the shah is 
liable io repay the amount with interest 
to “the drawee unless he produces the for- 
ger. Apart from this, there is no mate- 
rial distinction between.:the two classes 
of hundis in this respect. This being 
so it is difficult-to hold that, before any. 
payment was made by the drawee, there 
was any request either express or implied 
from the shah for such payment, or 
there is anything in the circumstances to 
raise an implied request by the shah 
for payment. There is no contract between 
the drawee, the holder, or. the shah, 
and the former is not bound to pay the 
amount of the hundi to the shah and. 
presenting the hundi to the drawee 
is nothing more than an inquiry as to 
whether the drawee would honour the kundi. 
If the drawee declined to do so, he may 
be liable to the drawer but not at all 
to the shah. That being so, I am 
unable to hold that the drawee makes the 
payment to the skah because of any 
request from the latter. 


Mr. Setalvad relies on certain obser- 
vations of Sir Norman Macleod in Bansi» 
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"dhar v. Jwala Prasad (7) to the effect that 
fhe .. shah. guarantees the genuineness of 
the hundi. These, however, were not ap- 
proved- by the Court’ of Appeal in the 
bame case, and there is nothing in the 
Judgment of Arnould, J., or ányof the 
Bombay. decisions, to support it. No 
evidence was led in that case, or in any 
of the .cases which followed it, to show 
that the shah guarantees the genuineness 
of the hundi. In my opinion, therefore, 
the cause ‘of action in such a case is 
to recover. moneys paid under a mistake, 
or for moneys had and received, or for 
failure of consideration, and not a con. 
tract of indemnity, either express or im- 
plied. The third party notice, therefore, 
was clearly misconceived. _ 
. Inthe result, therefore, the cross-ob- 
jections must be allowed with costs, and 
the. third party notice dismissed with 
costs. The appeal fails and must be dis- 
missed with costs, 

N. l Appeal dismissed. - 


_ _ LAHORE HIGH COURT 
First Civil Appeal No. 1080 of 1930 
l July 16, 1934 
: ADDISON-AND BECKETT, JJ. 
Mahant LABHA SINGH—Derenpant— 
CON APPELLANT 
i VETSUS 
Tas MUNICIPAL COMMITTEE or 
AMRITSAR-—PLAINTIFF — RESPONDENT 
Limitation Act (IX of 1908), Sch, I, Art, 149— 
utt by Municipal Committee for possession of Crown 
land against trespasser—Limitation for suit— Adverse 
possession— Waste | land—Grazing cattle 
payment of rent—Whether constitute adverse posses- 
sion. : 
. A suit by a Municipal Commitiee on behalf of 
the Secretary of State for recovery. of pussession of 
Orown-land-entrusted to its possession, against a 
trespasser is ‘governed by Art. 149, Limitation Act, 
and the period of limitation is 60 years, 


* When land is lying waste and mere tying of cattle 
there or’ grazing on the plot would not necessarily 
amount to adversé possession, Nor will non-payment 
of rent by itself amount to setting up an ‘adverse 
claim to.the knowledge of the Committee, > the ‘land 
being waste land at that time, 


' F. O. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated January 
18,1930. l 

Mr. Badri Das, for the Appellant. 
`- Messrs. Shamair Chand and Sham Das, 
forthe Respondent. 

Judgment.—This suit was brought by 
the, Municipal Committee of Amritsar 
against two persons Narain Das and Ma~ 
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hant Lakha Singh for possession of 2 
small area of land forming partof khasra 
Nos. £292 and 2288. It is alleged in the 
plaint that the land was Crown land 
which had been handed over to the Muni- 
cipal Committee to manage and which was 
in their charge and possession until 13° 
years before the suit was brought, i. e., in 
1925, when the defendants erected an iron: 
fencing rounding theland thus interfering 
with the possession of the Committee. 
Defendant No. 1 Narain Das'was discharg- 
ed from the suit on-the ground that he 
had taken no part in obstructing the’ 
Committse’s possession. Defendant No. 2 
Lakha Singh pleaded that the Committee 
had no locus standi to sue as it was ‘not 
the owner of the land in dispute. and as 
it had" not come into possession of the 
land in any other way. He further 
pleaded that he had been in possession 
for more than sixty years and that the 
land was wakf property dedicated 10 
Bhai Sawaya Singh’s well. The suit has 
been decreed and Lakha Singh has ap- 
pealed. 

There is ample evidence on the record 
that the land was Crown land belonging 
to Government which was handed over to 
the charge of the Municipal Committee, 
Amritsar. In 1896-97 Sawaya Singh was 
paying rent to the Committee for the land 
at the rate of Rs.7 per bigha per annum, 
This is established by a copy of the jama- 
bandi ofthat year. In 1900-01 he was 
still a tenant under the Municipal Com- 
mittee. In 1908-09 the widow of Bhai. 
Sawaya Singh, namely, Musammat Karam 
Kaur, was in possession as tenant of the 
Municipal Committee still paying rent at 
the rateof Rs. 7 per bigha. In the jama- 
bandi of 1911-12, however, Musammat 
Karam Kaur though still shown as tenant- 
at-will under the Municipal Committee, 
is entered as paying no rent owing to 
possession. Again in the jamabandi of 
1924-25 Lakha Singh is shown as a tenant- 


at-will under the Committee paying Tomie < 


rentasa Jump sum per annum. In the 
next jamabandi of 1923-29 he was entered 
as paying no rent on account of his being 
in possession. ji 
. It has been established by the witnesses 
for.the plaintiff and defendant and by the 
copies of the revenue entries referred to 
that the land undoubtedly belongs to 
Government and that no attempt was 
made to ‘refuse to pay rent tothe Coni- 
mittee till 1911-12 when .Musammat Karam 
Kaur was entered in the revenue papers 





1939 


as not paying rent because of her posses- 
sion. Further, it has been established by 
both sets of witnesses that the land was 
never cultivated. Grass, however, grew 
on it and cattle and donkeys were tied 
there. It was not till Lakha Singherected 
fencing on it in 1925 that it was cultivated. 
Further it has been established by the 
evidence of the Secretary of the Municipali- 
ty and by the Nazul Darogha. Plaintiff 
Witnesse’s No. 2 and 1 that the land 
was rented to one Hira Singh in 1920 and 
that he continued to pay rent at “the rate 
of Rs, 80 per annum up to March 1925. It 
was after this that Lakha Singh fenced 
the land. This fact probably explains 
why Lakha Singh is shownin the jama- 
bandi of 1924-1925 as paying Rs, 30 per 
annum. His predecessor Hira Singh had 
been paying this rentand the entry was 
continued, In the next jamabandi of 1928- 
29 this was corrected and Lakha Singh 
was shown as not paying any rent. This 
jamabandi is subsequent to the institution 
of this suit. E 
. The first contention before us was that 
the Committee had to prove that they were 
in possession before the appellant took 
possession and thatif they did not do so, 
they could not sue for possession on their 
so-called possessory title. In the first 
place there is no doubt that this is a suit 
by the Municipal Committee of Amritsar 
on behalf of the Secretary of State for 
India in Council. As already. stated even 
the defendant's witnesses admitted that the 
land was Grown Jand handed over for ma- 
nagement to the Municipal Committee by 
the Crown, It istrue that the papers were 
destroyed inthe disturbances which took 
place in 1919, but the fact is clearly esta- 
plished by the witnesses on both sides. It fol- 
lows that under Art. 149 of the Limitation 
Act.the period of Limitation for this-suit, to 
recover. ‘possession on behalf of the Secre- 
Tyee: State, for India in Council, is sixty 


years and no attempt was made to deny’ 


the title of the Crown or the Committee 
until possibly 1911-12; In these circum- 
stances there is no force in this contention 
as the suit is clearly within time, what- 
ever view ofthe facts is taken. 

Further, as already pointed out, the 
land was lying waste and mere tying of 
cattle there or grazing on the plot would 
not necessarily amount to adverse posses- 
sion. Itis true that it was entered in 
the revenue papers that Musammat Karam 
Kaur did not pay rent on account of her 
possession from 1911-12 on wards, but I 
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do not think that that in itself would. 
amount to setting up an adverse claim 
tothe knowledge of the Committee, the 
land being waste land atthat time. It 
was not till fencing was put round the 
plot in 1925 that the matter became urgent, 
In any case it has been established that 
Hira Singh was in possession paying rent to 
the Committee at the rate of Rs, 30 per 
annum from 1920 to. 1925 when Lakha 
Singh took possession and fenced the plot. 


That being so, the Committee could 
certainly sue him under its posséssory 
title as they were in possession 


through Hira Singh immediately prior to 
Sobha Singh's taking possession. For all 
these reasons the suit is certainly competent 
and within time. i 

The only other contention before us was 
that there was no evidence that the plot 
was handed over by the Crown to the 
Commiltee for management, There-is again 
no force in this contention which has been 
partly dealt with already. The revenire 
papers and the witnesses of defendant 
clearly establish that the land is Crown 
land which wás handed over to the Com: 
mittee and which was in their charge and 
possession. The Committee could thus sue to 
recover possession of the land which had 
been entrusted to it. et 

The appeal must fail and is dismissed 
with costs. 


N. Appeal dismissed, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 255 of 1932 
. December 4, 1933 
Nanavotty, J. : 
BHAGWATI PRASAD AND ANOTHER — 
PLAINTIFFS— À PPELLANTS 
` VETSuUS 
CHAUHARJA AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Limitation Act (IX of 1908), Seh. I, Art, 120— 
Plaintiff alleging to have been in possession—Cloud 
cast upon his title by dismissal of application for 
correction of jamabandi—Suit for declaration — 

imitation, when begins. | 
LAN plaiotif alleged that he had been all along 
in possession of the land in suit but that, owing 
to his application for correction of janabandi 
having been dismissed, a cloud had been cast upon 
his title which hə ssight toremove by asuit for 

a ion of his title. be 
deat ‘that limitation for the suit began from 
the date of the order of the Reveune. Court. 
Mahabir Pattak v. Jageshar Pattak (8), distinguish- 
ed, Aftab Ali Khan v. Akbar Ali Khan (1), Bhikam 
Singh v. Bharat Indu (2), Thakurain Srv Raj 
Kunwar v. Ganga Prasad (3), Sheopher Singh v) 
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Deo Narain Singh (4), Kali Prasad Misir v. 
Harbans Misir (5), Shankar Das v. Dhan Devi (6), 
and Baij Nath v. Arjun Singh (1), referred to. 

-§, ©. A. against the decree of the Sub- 
ordinate Judge, Sultanpur, dated July 19, 
1932, confirming that of the Munsif, 
ne at Sultanpur, dated March 31, 
1 


Mr. N. Banerji, for the Appellants, 


Mr. Moti Lal Sak for the R d- 
g a cide aes a E dismissing the plaintiff's suit on the 


ent. 


Judgment.—This is a plaintiffs’ appeal 
against a judgment and decree of the 
Court of the learned Subordinate Judge 
of Sultanpur confirming the judgment and 
decree of the Munsif of Amethi at Sultanpur. 
The facts which have given rise to the 
appeal are briefly as follows :— 

- Raghunandan, the father of the appel- 
lants, who died during the pendency of 
the suit, sought a declaration that in the 
first regular settlement plot No. 6 of 
village Kaknah appertained to the common 
lands of thok Badal and thok Jagannath, 
and -that the parties were in possession 
of the same: Itis common ground between 
the parties that at the time of the 
first .. regular settlement village 
Kaknah was divided into three thoks, 
. namely; thok Qalandar, thok Hath Bahadur 

and thok Shamlat. The case of the plaint- 

iff was that at the-time of the last 
settlement thok Qalandar was converted 
into thok Badal and thok Hath Bahadur into 
thok Jagannath, and that the land in suit 
instead of being allotted to the joint 
lands of the newly formed thoks was 
entered as appertaining to thok Jagannath 
alone. .The plaintiff Raghunandan and 
defendants Nos. 2 and 3 were the co- 
sharers of thok Badal and the defendant 

Chauharja;: who alone has contested the 

suit, is a co-sharer of thok Jagannath. 

The plaintiff Raghunandan further alleged 

that:.the : parties had all along been in 

possession of the land in suit and that 

‘the cause of action for the present suit 

‘dyose on August 9, 1931, when the ap- 

plication. of Raghunandan made to the 

Revenue Court’ for correction of the entry 

in ‘respect of the.land in suit was dis- 

thissed. - The defence of Chauharja, defend- 

‘ant. No.‘ |, was that the wrong entry 

having. been attested at the time of the 

last settlement jamabandi and not having 
been corrected up till now, the suit of 
the plaintiff was time-barred. The learned 

Munsif upheld the contention of Ohanharja 

and dismissed the plaintiff's suit on the 
‘legal plea of limitation, In appeal the 
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learned Subordinate Judge of Sultanpur . 
upheld the finding of the learned Munsif 
that the suit was barred by time and 
dismissed the appeal. He, too, did not 
decide the question of possession before. 
he gave his finding on .the question of. 
limitation. 

In second appeal it has been strenuously. 
argued that the lower Courts were wrong 


ground that 
tion. 

The allegation of Raghunandan, the. 
original plaintiff, was that he had been. 
all along in possession of the land in 
suit but that, owing to his ‘ application 
for correction of jamabandi having been 
dismissed, a cloud had been cast upon. 
his title which he sought to remove by 
the present suit for declaration of. his. 
title. The question of possession has not. 
been gone into by both the lower Courts, 
and for the purposes of this appeal, I 
must accept the allegation of the plain- 
iff that he had been in possession all 
along. 

In Aftab Ali Khan v. Akhar Ali Khan 
(1), it was held by a Bench of the 
Allahabad High Court that a mere 
entry of names in the khewat did not 
debar the person against whom the entry 
was made for all time to come from suing 
for a declaration, and:that any fresh act 
which would amount to a fresh invasion 
of the owner's rights or a fresh attempt 
to cast acloud on his title would create 
a new cause of action in his favour, and 
his suit for declaration could not be 
dismissed on the mere ground that the 
cause of action first accrued more than 
six years ago when an adverse entry was 
made against him. ' 

In Bhikam Singh v. Bharat Indu - (2), 
it was held that denial of the plaintiff's 
title in proceedings in the Revenue Court 
for correction of entires in the Regord of 
Rights gave a fresh cause of acti ante 
a suit for a declaration of title to the 
property based on -such enrties. It was 
agreed in that case by Counsél on both 
sides that no question of limitation could 
arise in such a case where the plaintiff's 
possession over the land in suit was not 
contested and only his title challenged 
on the basis of the entry in the revenue 
papers. E : : 


(1) 121 Ind. Cas..209: AXI R 1929 All, 529; (1929) 
AL J 794; 13 R D 635; “ind, “Rul: (1930). All. 


97. 
(2) 100 Ind. Cas. 45; ATR 1927 All, 296, 


it was barred by limita- 
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In Thakurain Sri Raj Kunwar v. 
Ganga ‘Prasad (3), ib was held that a. 
man was not obfiged to rush into Court 
to ask for a declaration of his title the 
moment his title is denied seeing that 
the mere denial wouldin no. way affect 
him in the enjoyment of his rights of 
the property. In that case the learned 
Judicial Commissioner, Mr. Justice Lindsay, 
“ pointed out that «| 

“Entryfor no entry their (plaintifie’)}possession con- 
tinued in the same way and no attempt was ever 
made to interfere with that possession. That being 
so, even if the plaintifs were aware of this entry 
of 1885 they could afford to ignore it, A man is 
not obliged to rush ‘into Court and ask for a 
declaration of his title merely because some casual 
denial of his title is made, a denial which in no 
way affects him in the enjoyment of his rights of 
the property.” 

In Sheopher Singh v. Deo Narain Singh 
(4), the facts were as follows :—At the 
settlement of 1901 the plaintiffs were record- 
edin the revenue papers as being in posses- 
sion of a smaller area of land than 
they actually held. - The plaintiffs remained 
in possession and in April, 1929, the 
Collector corrected the entry but his order 
was set aside by the Commissioner in 
August, 1909, and thereafter the defendants 
interfered with the plaintiffs’ possession. 
The latter then sued for a declaration 
of -title in the land and it was Held 
that whether or not a cause .of action had- 
accrued to the plaintiffs in 1901, the 
Commissioner's order had given rise to a 
cause of action to-the plaintiffs, and the 
suit having been brought within six 
years of the date of that order, ib was 
not barred by limitation. The same 
view of the law: was taken in Kali 
Prasad Misir v. Harbans Misir (5). - 

In Shankar Das v. Dhan Devi (6), it was 
held that the plaintif need not bring his 
declaratory suit from the time when his 
title was first denied especially where 
the plaintiff was in possession of the 
property and that a fresh cause of action 
gge to the plaintiff when his enjoyment 
ot the property had been disturbed by’ 
the defendant. 

In Baij Nath v. Arjun Singh (7), it- 
was held that so long as nobody interfered 
with a man’s possession and enjoyment 
of his share in a property, the fact that 

(3) 55 Ind. Oas. 893; 7 OL J 74; 230 O 46; 2 
U PLR,O) 91. 

(4) 17 Ind. Cas. 475; 10 A LJ 413, 

(5) 50 Ind. Cas 767; 17°74 LJ 5&8; 41 A 509, 

seine Cas 24L Al R 1933 Lah, 53; 6 R 


(7) 55 Ind Cas. 412; 7 OLJ 287; 2 U PER 
(P 0) 74, 
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his share was inaccurately recorded in the 
revenue papers did not affect his title to it. 

The learned Counsel for. the respondent 
relied upon aruling ofthis Court reported 
in Mahabir Pattak v. Jageshar Pattak (8). 
The facts of that case, however, were 
different from those of the present case. 
In that case the plaintiff had himself had 
a wrong entry made as regards the 
extent of his share in the revenus papers, 
and.it was held that the cause of action ` 
was the wrong entry in the revenue papers 
and that the starting point of limitation 
should be taken to be the date of the 
alleged wrong entry and that no fresh 
cause of action accrued when the plaint- . 
iff's application for correction of the entry : 
was rejected. In that case the plaintiff : 
had the wrong entry made in the year. 
1920 and he did not get it corrected - 
within six years of that date, and it 
was held that his suit brought in 1920 ° 
was barred by limitation. That ruling. 
has no applicability to the facts of the 
present case. Here it is not alleged that ' 
the plaintiff Raghunandan had had the - 
wrong entry made himself. The fact that | 
he verified the jamabandi, (Ex. A-l) 
merely shows that he verified the area 
and rent of the holding and not that he con- 
sented to the holding being shown in. 
the thok of the defendant Ohauharja. | . 

In my opinion, on the allegations In : 
the plaint, which for the purposes of this . 
appeal have to be accepted as correct, ` 
the plaintiff's suit was within time and |, 
accordingly decide the ` question ‘of . 
limitation in favour of the appellants... 
It was within time, calculating limitation 
to begin from the date of the order of, 
the Revenue Court, that isto say, April ` 
9, 1931, “= 

For the reasons given above, I allow 
this appeal, set aside the judgments and 
decrees of the Courts below, and proceed+ 
ing under O. XLI, r. 23 of the" Codeidf 
Civil Procedure remand this case.to: ther 
trial Court, through.the lower Appel-t 
late Court, for trial in accordance: 
with law. The appellants will get theiry 
costs of this appeal and the costs incurred: 
by them up to now in the lower Appelsi: 
late Court. Other costs. will abide the:, 
B Appeal allowed. .. 
(8) 98 Ind. Cas, 750;30 W N 895, AT R 1927 
Oudh 21. < 
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LAHORE HIGH COURT : 
Second Civil Appeal No. 93 of 1934 
July 17, 1934 ` 
AGHA HAIDAR, J. i 
NAND RAM —PLAINTIFF— Å PPELLANT 
Versus : 
JAI CHAND AND OTHERS—DEFENDAN T3 


— RESPONDENTS 

Cipil Procedure Code (Act V of 1908), O, XLI, 
r. 31, O0. XXXIX, r.1,0. VI, r, T—Judgment of 
Appellate Court—Essential contents of—Co-zroprie- 
tors—Some of them building kothas on part of 
cremation ground—Suwit for ejectment, if proper— 
Relief by injunction, if can be given—Amendment— 
Powers of Court. 

The judgment ofthe lower Appellate Court ‘of 
appeal’ should briefly but clearly set out the allega- 
tions of the plaintiff, the pleasin defence and the 
findings of the Court below on the issues arising out 
of the pleadings, and then it should give the points 
for determination, the decision thereon and reasons 
for their decision as provided in O. XLI, r. 3], Civil 
Procedure Code. The judgment should beself-con- 
tained in every respect so as to give a clear indica- 
tion to this Court thatthe Judge his applied bis 
mind tothe facts of thecase and has arrived at an 
independent decisicn on the matters in controversy. 
This is all the more important as the findings of 
fact arrived at by the lower Appellate Court are 
binding upon the Oourt in second appeal. To refer 
merely to the trial Court for the facts of 
the case is 2 wholly erroneous procedure. 

A suit: by some proprietors ofa village 
other proprietors on the basis of the latter having 
built kothas on land set apart as cremation ground, 
should be one for mandatory injunction for demoli- 
tion of the kothas and not for ejectment. Where, 
however, the suit has been wrongly framed as one 
for ejectment, the.plaint may be amended or the 
proper relief may be given to the plaintiffs though 
not specifically asked for. A 

The powers of amendment under the new Code 
are extensive andina proper case a Court of justice 
should freely exercise them in order to do substantial 
justice between the parties. 


S. C.A. from the decree of the District 
Judge, Jullundur, datedOctober 4, 1933. 

Mr. Shamair Chand, for the Appel- 
lant. 

Mr. Achhru Ram, for 
ents, 

Judgment. —This appeal arises out Of 
a suit brought for ejectment of the. de- 
fendants out of Khasra No. 3123 on the 
ground that the area in dispute 
was the cremation ground of the Hindu 
inhabitants of the village. The trial Court 
decreed the plaintiffs’ claim, but on ap- 
peal, the District Judge dismissed the suit. 
The plaintifis have come up in second 
appeal to this Court. 

Tte District Judge has opened his 
judgment with his usual obseivation that 
“the facts are contained with sufficient 
elearness in the judgment of the lower 
Ccurt and need not be repeated here”, 


the Respond- 
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It is not the first time that thé District 
Judge has ‘begun his judgment in this 
manner.’ ‘The judgment ‘of: the- lower Ap- 
pellate Court should: briefly -but clearly 
set out: the- allegations ‘of the plaintiff, thé 
pleas in defence arid the findings of the 
Court below on: the issues arising out of 
the pleadings, and then it should give the 
points for determination, the decision 
thereon and reasons for théir' decision "as 
provided in O. XLI, r. 31)‘ Civil Pro- 
cedure Code. The judgment should be. 
self-contained in every respect .so as to 
give a clear indication to this Court that 
the Judge has applied his mind’ to the 
facts of the case and has arrived at.an 
independent decision on the matters in 
controversy. This is all the more im- 
portant as the findings of fact arrived at 
by the lower Appellate- Court are binding 
upon the Court in second’ appeal: To 
refer merely to the trial ‘Court for the 
facts of the case is a wholly erroneous 
procedure, and I fail to understand what’ 
were the -pre-occupations’ of the learned 
District Judge which prevented him from’ 
dealing with the case in the manner in< 
dicated above. : or 

The plaintiffs came into Court as the 
representatives of the Hindu inhabitants 
of the village and sued the defendants, 
who are two of the proprietors, for their 
ejectment from the land in suit on the 
ground that it was part of the area re- 
served as a cremation ground and that thé 
defendant had no right to build kothas on 
the area in suit thereby infringing the. 
plaintiffs’ rights. The defendants pleaded. 
that the land in dispute was not a part 
of khasra No, 3123, and had never been 
used as a cremation ground. They also 
pleaded that their possession, which has 
extended over a long period, had now 
ripened into ownership: that the plaintiffs 
had no locus standi to bring the suit and 
they also raised the pleas of estoppel and 
limitation. The trial Court ‘held thatha 
land in suit formed part of the cremation - 
ground and that the plaintiffs could main- 
tain the suit. The question of limitation: 
was also decided by the trial Court in’ 
the plaintiffs’ favour and in the end the 
plaintiffs’ suit for ejeciment was. decreed. 
The defendants appealed to the District 
Judge so far as the question of limitation 
is concerned, the District Judge’ has 
referred to the Letters Patent Appeal 
(No. 129 of 1928) decided on February 13, 
1933, in which it was held that the present, 
case was governed by Art. 120 cf ‘the 
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Indian Limitation ‘Act and that the suit 
having ‘been brought within six years of 
the accruing’ of the cause of action, it 
was within time. On the merits, he held 
that, as the plaintiffs’ did not raise any 
protest when the kacha kothas were built, 
the defendants: were justified in converting 
their kacha kotkas into pakka kothas. He 
further held that the area encroached upon 
was ‘only about 10 marlas. While the 
total area of the number in question was 
335° marlas. ` Therefore the encroachment 
was “very “small and did not in any 
way interfere with the use of the land as 
cremation ground. On these findings, he 
dismissed the suit, ‘holding that -the 
equities in regard to a mandatory injunction 
to demolish the encroachment were pro- 
bably in favour of the defendants and in 
any case the plaint did not include any 
pleas for such demolition. In the opinion 
of the learned District Judge the plaintiffs’ 
suit was misconceived and he accordingly 
allowed the appeal and dismissed the plain- 
tiffs’ suit. 

It is no doubt true that, technically 
speaking, the plaintiffs’ suit for ejectment 
of the defendants, who are the village 
proprietors, was not perhaps properly 
framed. But there could not have been 
any doubt as to what was the real griev- 
ance of the plaintiffs and how that 
grievance could be redressed. The plaintiffs 
were suing in a representative capacity 
for and on behalf of the Hindu inhabitants 
of the village who were all interested in 
maintaining and preserving the cremation 
ground.. The defendants had undoubtedly 
encroached upon this lana by erecting 
kothas on it. The plea of acquiescence 
cannot be raised against the plaintiffs be- 
cause they did not in any way by their 
conduct encourage the defendants to believe 
while they were building the kothas, that 
they were entitled todo so, In any case, 
the suit had been brought within the 
pepis of limitation. The suit ought to 
have been for a mandatory injunction ask- 
ing the Court to demolish the recently 
erected kothas. This object could have 
easily been attained either ‘by amending 
the plaint or giving the proper relief to 
the plaintiffs although it was not speci- 
fically asked for. The land had been 
reserved many years ago for a specified 
purpcse, namely, for burning the dead, and 
it was not open to the-defendants to divert 
it to any other use by building kothas 
and thus reducing its area. No question 
of special damages arises in-a case of this 
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description and it was no defence that the 
plaintiffs would not in any way be pre- 
judiced while burning their dead because 
the land on which the kothas stood was 
only a small portion out of the whole plot, 
vide Ram Singh v. Ali Bakhsh, 95 Ind. Cas, 
458 (1), and Kunj Lal v. Ramji Lal (2). The 
powers of amendment under the new Code 
are extensive and in a proper case a Court 
of justice should freely exercise them in 
order to do substantial justice between 
the parties. In any case under the general 
relief prayed for I treat the suit as one 
for a mandatory injunction asking the 
Jourt to demolish the kothas erected by 
the defendants. In these circumstances, 
the plaintiffs’ suit would be decreed in the 
terms which I have sanctioned, and I 
would, therefore, set aside the decree of 
the lower Appellate Court and decree the 
plaintiffs’ suit by granting them the 
mandatory injunction in consequence of 
which they would be entitled to have the 
kothas demolished. This judgment would 
not interfere with the proprietary rights 
of the plaintiffs in the land in suit. Having 
regard to the inartistic manner in which 
the plaint was drafted by the plaintiffs, 
I order that the parties bear their own 
costs. 
N. Appeal accepted. 


(1) 95 Ind. Cas. 458. 
(2) 102 Ind. Cas. 9; 28P LR 217; A TR 1927 Lah. 
414. 


LAHORE HIGH COURT 
First Civil Appeal No. 984 of 1934 
November 15, 1934 
Tex Onanp AND ABDUL RASHID, JJ. 
BANSI RAM— DEFENDANT—APPELLANT 


Versus 
JAGAN NATH AND ANOTAER—PLAINTIFTS 
— RESPONDENTS 

Partnership—Defendant's proportionate share in pro- 
fits and losses of firm—Presumption is that defendant 
is partner—Suit for accounts—Held, was within time 
—Limitation, 

Where it is established beyond doubt that the 
defendant shared in the profits and losses in a fixed 
proportion in a firm, a strong presumption is raised 
in favour of his being a partner and it is upon him 
to “explain or get rid of“ this presumption. Walker 
v, Hirsch (1), referred to. 

Where the conduct of the parties indicates that 
the old partnership, though technically dissolved by 
the death of one of the partners, is continued by 
taking in as a partner, the son of the deceased 
partner, asuit for accounts brought by the aon will 
be in time, even though brought after the period of 
limitation from the diesolution of the old partner- 
ghip, i 
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F. C. A. from the preliminary decree of 
the Senior Subordinate Judge, Ludhiana, 
dated May 7, 1934. 


Messrs. M. C, Mahajan and Chiranjiva 
Lal, for the Appellant. 


Lala Badri Das, R. B., Mr. Indar Deva 
for Mr. Fakir Chand and Messrs. Tek Chand 
and Fakir Chand, for the Respondents. 


Tek Chand, J.—This appeal arises out 
of a suit for dissolution of partnership and 
rendition of accounts. The lower Court has 
passed a preliminary decree for dissolution 
of the partnership as from January 17, 
1933. The defendant appeals. 

The allegations in the plaint are that in, 
1909 under a verbal agreement a partner- 
ship was entered into between (1) Sada 
Ram, father of Jagan Nath, plaintiff No. 1, 
(2) Basanta Mal, father of Kulwant Rai, 
plaintiff No. 2 and (3) Bansi Ram, defend- 
ant. The capital owas contributed 
entirely by Sada Ram and Basanta 
Mal, while Bansi Ram was the working 
partner, whose duties were to make entries 
in the books, realise outstandings, work 
as a weighman and make other arrange- 
mentsin connection with the business of 
the firm. The profits and losses of the 
business were to be shared by the partners 
in the following proportions: — 

Sada Ram 6/16th, 
Basanta Mal 6/i6th, and 
Bansi Ram 4/16th. 


Gada Ram died on November 18, 1919, 
leaving a minor son Jagan Nath who was 
then about nine years old. he allegation 
in the plaint is that on the death of Sada 
Ram, Jagan Nath was “declared as his 
heir and representative’ in the firm. The 
business of the firm continued under the 
name and style of Sada Ram-Basanta Mal 
and the defendant continued to manage it 
as before. Basanta Mal died on May 21, 
1927, when his son Kulwant Rai was also 
“declared a8 his heir and representative.” 
In the plaint it was stated that Kulwant 
Rai was a minor at the time, but it has 
been found, and is now common ground 
between the parties, that he was a major 
at his father’s death, having been born on 
October 22, 1905. It was alleged by the 
plaintiffs that the defendant had appro- 
priated large sums of money belonging to 
the partnership and went away in Decem- 
ber, 3930, without rendering accounts, 
The present suit for dissolution of partner- 
ship and rendition of accounts was institut- 
ed on January 17, 1933. . 
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Bansi Ram, the sole defendant in the 
case, resisted the suit denying that he was a 
partner in the firm, Sada Ram-Basanta 
Mal. He admitted, however, that he had- 
worked in the shop for a period of about 
twenty years, but alleged that he did Bo: 
as a servant of Sada Ram and Basanta 
Mal, and not as a partner.. He further 
pleaded, that even if a partnership between 
Sada Ram, Basanta Mal and the defend- 
ant were found to have been formed, it 
dissolved automatically on the death of Sada 
Ram in 1919 and the present suit, institut- 
ed by the sons of the quondam partners 
in 1933, was barred by time-under Art. 106. 
of the Indian Limitation Act. 

The learned Senior Subordinate Judge 
has found for the plaintiffs on both these 
points and, as stated already, has passed a 
omnes decree in favour of the plaint- 
iffs. 

On appeal before us the first question. 
raised by Mr. Mebr Ohand Mahajan, 
Counsel for the defendant-appellant is that 
the evidence does not establish that the 
defendant was a partner in the firm, but 
that he was really a munim employed 
by Sada Ram and Basanta Mal, who alone 
were the proprietors of the firm. ' 

The oral evidence in the case is of a, 
partisan character and much reliance can- 
not be placed on it. The partnership 
appears to have been entered into orally; 
no written instrument of partnership is 
alleged by either party to have been exe- 
cuted. Valuable documentary evidence, 
however, is forthcoming in the shape-of the 
books of the firm from 1911 to 1930, all of 
which are in the handwriting of defendant 
Bansi Ram himself. Numerous extracts 
from these books have been placed on the 
record, which show that from 1911 onwards 
accounts were made up regularly at the 
end of each year and a balance sheet was 
drawn up. It appears from these accounts 
that the profits accruing, or losses suffered, 
during the year were credited or dahjted 
to Sada Ram, Basanta Mal and Bansi Ram 
in the proportion of 6-16, 6-16 and 4-16, 
respectively (Ex. P.-1 printed at pp. 70 to 
76 of the paper hook). Mr. Mehr Chand 
contended that these were mere paper 
entries and that no money actually passed. 
It appears, however, from the extracts from 
the ledger of Bansi Ram (Ex. P. 3) thatthe 
amount of his share of the profits and losses 
was duly entered in his personal account, 
and taken into consideration in determining 
the amount due to or by him, for which 
Bansi Ram from time to time struck balances 
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in the books. The last. balance is dated 
Maghar 14, Sambat 1987, and shows Rs. 9,000 
odd as due by. him. Bansi Ram, while 
in the witness-box, was questioned at 
length about these entries, but was not 
able to offer any satisfactory explanation as 
to why he took a share in the profits and 
losses if he was not a partner. He reiterated 
his allegation that he worked at the shop 
asamunim only and stated that he was 
paid a salary of ‘approximately Rs. 40, per 
mensem,” in addition to which he used ‘‘to 
get something” for weighing. It is signifi- 
cant, however, that he was not able to state 
the exact amount of the salary. Further 
in the account books for a period extending 
over twenty years, which were maintained 
and written by himself, there is not a 
single entry to be found showing that he 


was ever paid “salary” at Rs. 40, or at, 


any-other rate. In addition to this, we have 
evidence on the record that Bansi Ram 


actually worked on.the shop and entered: 


into transactions with third parties on 
behalf of the firm. The entries in the 
account books and the whole course of con- 
duct of Bansi Ram seem to be consistent 
only with the hypothesis that he was a 
partner in the firm and was not its 
servant. 

Mr. Mehr Chand, urged that the mere 
circumstance that a person is given a 
certain share in the profits, or is liable for 
a share in the losses of a business does not, 
by itself and without more, prove that he 
isa partner in it, and in support of this 


contention, he referred us to the case of 


Walker v. Hirsch (1), but Ido not see how 
that case can help the defendant. 


of the. terms of an agreement which had 
been executed between the parties, The 
plaintiff: in that case no doubt claimed to 
be a partner, but it appeared from the 
document itself that he was not to have any 
yoice.whatever in the conduct of the busi- 
ness and there were other provisions which 
indicated that his status was not that of a 
partner. It is important to note, however, 
that Lord Justice Baggallay, who delivered 
the principal judgment of the Court of 
_ Appeal observed at p. 464*, of the Report 
that — ` ‘ 
. “Inmost cases where there is an agreement with 
reference toa particular business and particular parties 
entering into it, that they shall share the profits. and 
bear the losses, in certain proportions, of carrying on 
the -busingss,. with nothing to explain or get rid of 
<- (1).(1884) 27 Ch. D 460; 54.LJ Oh. 315; 51 LT 581; 
32 W R392. | ae 


5 *Pago of (1884) 27 Oh, DiE] 
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those ‘words, that would certainly be prima facie 


‘evidence of an intention to carry on business in 


partnership.” 

In the case before us it is established 
beyond doubt that Bansi Ram shared in 
the profits and losses in a fixed proportion 
in the firm Sada Ram-Basanta Mal and 
therefore, a strong presumption is raised 
in favour of his being a partner and it lay 
upon him to “explain or get rid of” this 
presumption. There is, however, not a 
tittle of credible evidence on the record, by 
which he could be said to have done so. 
On the other hand, we find clear indications 
to prove the contrary. It is beyond dispute 
that the defendants acted as a manager 
of the business and had a powerful voice in 
its affairs. In addition tothis, we have a 
very important admission by the defendant 
himself in Ex. P.-19, which is an agreement 
executed by Jagan Nath, Kulwant Rai and 
Bansi Ram on April 6, 1931 (two years before 
the institution of the suit) whereby they 
referred their dispute relating to this busi- 
ness tothe sole arbitration of one Amar 
Nath (P. W. No. 1). This agreement is signed. 
by all the three parties, including Bansi Lal 
and it was expressly stated therein that in 
the firm Sada Ram-Basanta Mal, Kulwant 
Rai and Jagan Nath each had a six anna 
share and Bansi Ram had a four anna 
share in the rupee. Here the defendant 
clearly admitted his status as a partner: 
and did not suggest that he was a mere 
servant. This document was duly proved at 
the trial but Bansi Ram made no attempt to 
explain away this admission. In my opinion 
itis proved beyond a shadow of doubt that 
Bansi Ram was a parlner in the firm and 
I affirm the finding of the lower Court on 
this point. 


On the question of limitation, the sole 
contention raised is that the partnership 
must be taken to have been dissolved by 
operation of law on the death of Sada Ram 
in 1919 as laid down in s. 253 (10) of the 
Indian Oontract Aci, as it stood before its 
repeal by the Indian Partnership Act, 
1932. This is no doubt true but the 
course of conduct of the parties, including 
Bansi Ram shows that after the death of 
Sada Ram the business was continued as 
before, under the old firm-name “Sada” 
Kam-Basanta Mal” the same premises 
and the accounts continued to be written 
in the same books. This clearly indicates 
that though the partnership was technically 
dissolved on the death of Sada Ram, the 


‘surviving partners Basanta Mal and Bansi 


Ram started anew partnership under the 
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same name, took over the business of the 
original ‘firm as a going concern, and 
admitted the minor son of Sada Ram into 
the benefit of the partnership, giving him 
the same share as was held by his deceased 
father. It was of course, open to Jagan 
Nath, within a reasonable time of his 
attaining majority, to repudiate this 
arrangement, but the account books and 
the conduct of the parties show that instead 
of doing so, he ratified the arrangement. 
Similarly on the death of. Basanta Mal in 
1927, though the partnership’ was techni- 
cally dissolved again, his son and heir 
Kulwant Rai, who was a major at the 
time, was admitted into the partnership 
and the business continued without a 
break by Bansi Ram, Jagan Nath and 
himself. In these circumstances there can 
be no doubt that at the time of the suit a 
subsisting partnership existed between the 
two plaintiffe and the defendant, the share 
of the plaintiffs being 6-16 each and that 
of the defendant 4-16 and no question of 
limitation arises. 

: The learned Counsel for both parties 
cited several rulings before us, but it is 
not necessary to discuss them here, as the 
principles of law governing such cases are 
well-settled, and each case has to be de- 
cided on its own peculiar facts. Section 247 
of the Indian Contract Act clearly con- 
templates the case of two adults admitting 
a minor to the benefit of the partnership, 
though of course the minor cannot be made 
personally. liable for any obligation of the 
firm the share of such minor in the 
property ofthe firm only being liable. In 
s. 218 it is provided that a person who has 
been admitted to the benefit of a partner- 
ship under the age of majority becomes, on 
attaining that age, liable to all the 
obligations incurred by the partners since 
he was so admitted, unless he gives 
public notice, within a reasonable time, of 
his repudiation of the partnership. I have 
no doubt that the suit is clearly within 
time. j 

In my opinion the decision of ihe lower 
Court is correct on both points. The 
appeal fails, and I would dismiss it with 
costs. 

Abdul Rasid, J.—I agree, 


-D, Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 102 of 1933 
June 5, 1934 
COSTELLO AND Lort-Witttams, JJ. 
CORPORATION or CALCUTTA. 

— PLAINTIFF—APPELLANT - 


versus 
Kumar ARUN CHANDRA SINGH 

AND OTHERS — Derenpants—RrsPonDENTS 

Interpretation of Statutes—Preamble—When. to be 
referred—Express words in statute—Transfer of 
Property Act (IV of 18t2), s. 67-A—Scope of— 
5, 67-A if appliesto charge under Calcutta Muni- 
cipal ‘Act (III of 1899), 8. 205. eer : 

A preamble may afford uséful light as to- 
what a statute intends to reach, but if ‘ an enact- 
ment is itself clear and unambiguous, no preamble. 
can qualify or cut down the enactment. . 

[English Case-law referred.] SR : 

Ifthe words of the statute and the intention of 
the legislature are clear and unambiguous, the Court: 
must give effect to them in spite of the consequen- 


cas, ee 
Section 67-A, Transfer of Property Act, includes. 
mortgages on different properties which are liable, 
to sale, i 
Section 67-A, Transfer of Property Act, does not: 
apply to statutory charges created under the 
provisions of s. 203, Oaleutta Municipal Act. : 


Messrs. A. K. Roy, W. W. K. Page and. 
N. C; Chatterjee, for the Appellant. 


Messrs. S. N. Banerjee and S. C. Roy, for 
the Respondents. 


Lort-Willlams, J.—In this suit, the 
Corporation of Calcutta claimed Rs. 134-4-9, 
on account of consolidated rates payable in 
respect of premises No. 2, Payari Das Lane, 
Calcutta, which are part of a debutter, 
property of which defendant No.1 isthe 
shebait, defendant No. 2 a lessee, and 
defendant No.3 a mortgagee of defendant 
No. 2. The defence of defendant No. 1, who 
alone contested the suit, was that the 
Corporation’s claim arose by reason of a 
statutory charge created under the provi- 
sions of s. 205, Calcutta Municipal Act, that 
it had similar charges over other properties 
belonging to the same defendant, fot tke 
enforcement of which it had brought five 
other suits, four of which had been decreed 
by consent, and that by reason of the provi- 
sions of s. 67-A, Transfer of Property Act, 
the Corporation must enforce all such 
charges in one suit. Section 205, Calcutta 
Municipal Act, provides: 


“The consolidated rates due from any: person in 
respect of any land or building shall, subject to the 
prior payment ofthe land revenue (if, any) due. to 
the Government thereupon, be afirst charge upon the 
said land or building and upon the‘ movable 
property (if any) found ` within or upon“ such-land or 
building and belonging to the said person.” í 
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. Section 67-A, Transfer of Properly Act, 
provides: 

“A mortgagee who holds two or more mortgages 
executed by the same mortgagor in respect of which 
he has the right to obtain the same kind of decree 
under s.67 and who sues to obtain such decree on 
any one of the mortgages, shall, in the absence of a 
contract to the contrary, be bound to sue on all 


mortgages in respect of which the mortgage money 
has become due.” 

Section 100, Transfer of Property Act, 
provides: 

“Where immovable property of one person is by act 
of parties or operation of law made sccurity for the 
payment of money to another, and the transaction does 
not amount toa mortgage, the latter person is said to 
have a charge on the property; and all the provisions 
hereinbefore contained which apply to a simple 
mortgage shall, so far as may be, apply to such 
charge.” 


The learned Judge (McNair, J.) decided in 
favour of the defendants, except. with regard 
to that part of the claim which referred to 
rates which became due prior to April 1, 
1930 when s.67-A came into force. As 
regards the rest of the claim he held that the 
suit was incompetent and dismissed it. The 
Corporation has appealed against this 
decision. In the first place, the Corporation 
draws attention to the serious inconvenience 
which would or might arise if the decision 
were correct. The Corporaticn before 
making any claim for rates, would have to 
make sure in every case whether the defend- 
ant or defendants had any other properties 
within the Municipal area, which were 
subject to similar charges, and if they 
had, © would have to ascertain 
further whether they were within 
the same jurisdiction, because the Municipal 
area lies within the jurisdiction of more 
than one Court. The statutory charge 
applies to both movables and immovables, 
and to both owners of movables and 
immovables and occupiers ard sub-tenants 
and purchasers (ss. 199, 200, 205, Calcutta 
Municipal Act). The inclusion of such 
various and over-lapping rights and obliga- 
tions in one suit would or might lead both 
to confusion and hardship. Nevertheless, 
these ‘considerations would have little 
weight, ifthe words ofthe statute and the 
intention of the legislature were clear and 
unambiguous. The Court would be obliged 
to give, effect to them in spite of the conse- 
quences. Section 67-A, Transfer of Property 
Act, is one which restricts the rights of 
mortgagees and therefore must be construed 
strictly.. (Maxwell's Interpretation of 
Statutes Edition 7, page 245). The section 
seems to have been thrust into the Act 
without due consideration of its effect upon 
other sections, for example, s, 100. Presums 
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ably it was intended as a beneft to mort- 
gagors. This may be so, when there is 
more than one mortgage on the same pro- 
perty and they are liableto foreclosure. But 
the section has been drawn wide enough to 
include mortgaġes on different properties 
which are liable only to sale, and it is 
difficult to appreciate how it can benefit a 
mortgagee to have to meet demands in 
respect of all such obligations at one and 
the same time. 


Section 100, Transfer of Property Act, 
purports to deal primarily with the incidence 
of the security, and not with the method of 
enforcing it, and declares that the provisions 
therein before contained which apply to 
simple mortgages, shall apply to charges 
only “so far as may be.” That all the 
provisions thereinbefore contained do not 
apply to charges and thats. 100 was not 
intended to apply to some statutory charges 
was decided in Iatick Chunder v. Foley (1). 
It isnot easy to understand why charges 
created by operation of law have been 
included within the provisions of sg. 100. 
But for the fact that there are some other 
sections in the Act which refer to such 
charges, one would have thought that they 
had been included by inadvertence because 
the Transfer of Property Act, 1882, is “an 
act to amend the law relating to the trans- 
fer of property by act of parties.” This 
is expressly stated also in the preamble, 
and where the enacting part ofa statute 
is ambiguous, the preamble can be referred 
to, to explain and elucidate it: Raj Mal v. 
Harnam Singh (2), Citing Deo v. Brandling 
(3), Fellows v. Clay (4), and Sussex Peerage 
case (5). In Powell v. Kempton Park Race 
Course Co. (6) Lord Halsbury said: 

“Two propositions are quite clear, one that -a 
preamble may afford useful light as to what a 
statute intends to reach and another that ifan en- 


actment is itself clear and unambiguous, no pream- 
ble can qualify or cut down the enactment,” 


Careful examination of the terms of 
8.67-A makes clear, in my opinion, that 
it wasnot intended to apply to securities 
created by operation of law such ag 
statutory charges, but only to consensual 
securities which are created by act of 
parties. Thus it applies to “mortgages 
executed by the same mortgagor,” and 
provides that certain obligations shall arise 


(1) 15 o 192. : 
(2) 104 Ind, Cas, 661; AIR 1°99 Lah, 35; i 
283P LR 595." a 
(3) (1828) 7 B&O 643, 
(4) (1843) 4 R B 313. 
(5) (1844) 11 Oh. & FES, 
(6) (1899) A O 143; 
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“in the absenceofa contract to the con- 
trary.” Both terms are inappropriate to a 
-statutory charge. And even if it were ar- 
guable that the first refers only to mortg- 
.ages, and may be ignored because s. 100 
applies be the other provisions of the Act 
to charges only “so far as may be” yet 
the power, of contracting out is clearly an 
essential part of the section and could not 
be given effect to in a statutory charge, 
unless the particular statute so provided 
which is not so the present case. Moreover, 
the language of the section is inappropriate 
in other respects to a statutory charge such 
as that created by s. 205, Calcutta Munici- 
pal Act. This comes into being for the 
first time when the rates become due, 
whereas s. 67-A clearly contemplates a 
_ security which is already in existence at the 
time when the “mortgage money has become 
due.” It is true that the logical result of this 
construction of s, 67-A is that 8.67 also, which 
contains the same words “in the absence 
‘of acontract tothe contrary,” does not apply 
to securities created by operation of law, 
‘and thus the owners ofsuch cannot avail 
themselves of the benefit of the provisions 
therein contained. But the Act was notin- 
tended to be exhaustive, and does not profess 
to be a complete Code Satyabadi v. Harabati 
(7), and’ does not deal with the transfer of 
movables, or charges upon movables, such 
as are referred to ins. 205, Calcutta Muni- 
cipal Act. Inany case not covered by 
the Act the Court is entitled to apply 
rules of English Law which are not in- 
‘consistent withthe Act, Maya Sankar v. 
Burjorji (8), and the holder of a statutory 
charge is entitled to adecree for sale, For 
all these reasons, I entertain no doubt that 
.s. 67-A does not apply. to statutory charges 
created under the provisions of s. 205, 
‘Caleutta Municipal Act. : 
The result is that the decree must be 
modified. There willbe a decree instead 
for Rs. 134-4-9 against all the defendants 
with costs, a declaration that the 
Corporation has a first charge on the 
premises No. 2, Payarj Das Lane, Calcutta, 
for this sum with interest at 6 per cent. 
and a decree under O. XXXIV, r. 4, Civil 
Procedure Code, in Form No. 5-A in Ap- 
pendix Dto Sch.I thereto as amended by 
Act XXI of 1929, and this appeal is al- 
lowed with costs. 
Costello, J.— I agree. 
Lort-Williams, J.—Appeal from vriginal 


(7) 34 O 223,50 L J 192. 
(8) 91 Ind. Cas. 978; AI R1926 Bom, 31; 27 Bom. 
LR 1449, a 
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decree No.103 of 1933.—For the reasons 
given in Appeal No. 102 of 1933 the desree 
in this suit also must be modified. There 
will be a decree instead for Rs. 355-5-9 
against all the defendants with costs, a 
declaration that the Corporation has a‘first 
charge on the premises No. 92, Upper 
Chitpore Road, Calcutta, for this sum with 
interest at 6 per cent. and a ‘decree under 
O. XXXIV, r. 4, Civil Procedure Code, 
in Form No. 5-Ain Appendix Dto Sch. I 
thereto, as amended hy Act XXI of 1929, 
and this appealis.allowed with costs, ` 

Costello, J.—I agree. 

v. i Order accordingly. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 193 of 1928 
February 21, 1934 
Burns, J. 
SHEO RAM AND ofHeRs—PLAINTIFFS— 
APPELLANTS 
versus | 
_ MOMAN AND OTHERS— DEFENDANT 

Pro forma DEFENDANTS— RESPO NDENTS 

Custom (Punjab)—Succession—District, Hissar— 
Adopted sonofa brother, if can succeed collateral- 
ly to his uncle. : 

The adoption which prevails inthe Districts com- 
prising the Old Delhi territory, namely, Hissar, Rohtak 
and Karnal is in effect of the nature of a formal adoption 
under Hindu Law. So an adoptedson ofa brother 
can succeed collaterally tohis uncle. Dayaram v. 
Sael Singh (1), Abdul Hussain Khan v. Sono Dero 
(2), Juglal v. Jote Ram (4) and Sanayal Das v. Gur 
Prasad (5), relied'on, . i 

S.C. A. from decree of the Additional 
District Judge, Hissar, dated November 
7, 1927. 

Mr. Kishen Dayal, for the Appellants. 
©- Mr. N.C. Pandit, for the Respondent. 

Judgment.—The parties to this case are 
Gour Brahmins of the village Khot Kalan 
in the Hissar District. One Sheoga adopt- 
ed his daughter's son Moman in the year 
1892 and subsequently gifted one-third of 
his land in his favour. The remaining 
two-thirds of the land, was mutated in 
favour of his brother Ram Rikh on Sheoga’s 
death. Ram Rikh having’ died, the land 
was mutated first infavour of his son Mansa 
and on his death, in favour of Mansa’s 
widow Musammat Bhagi. After the death 
of Musammat Bhagithe land was mutated 
in favour of Moman as the adopted son of 
Sheoga. The’ collaterals of Sheoga there- 
upon instituted the present suit for posses- 
sion of their share in the land belonging to 
Ram Rikh on the ground that Moman as an 
adopted son was not entitled to succeed 
collaterally to Ram Rikh’s property. The 





-1935 
suit was dismissed by the trial Court and on 
appeal the decision was upheld by the 
learned Additional District Judge. From 
this décision a second appeal has been 
preferred to this Court supported by a 
certificate cn’, the question of custom 
involved in the case, namely whether an 
‘adopted: son among Gour Brahmins of 
Hissar District has the full status ofa son 
adopted according to Hindu Law. 

The finding of the learned Additional 
District. Judge that Moman was validly 


adopted by Sheoga isone of fact and cannot - 


be Ghallenged.in second appeal. The only 
contention which the learned Counsel for 
the appellants had to put forward in 
connection with this finding was that some 
documentary evidence produced by the 
defendant had been admitted by the trial 
Court after the close of his case. The 
defendant had made an application on 
May 14, 1926, and the application was 
granted on June 15, 1926. The case 
was not decided till August 27, 1926. The 
plaintiffs opposed the production of the 
documentary evidence but it does not appear 
that they made any request for being 
allowed, to produce evidence in rebuttal, 
and in-the circumstances, I do not think 
that to this point can be attached any in- 
portance at this stage. The only other 
point which requires consideration in this 
appeal is whether the Courts below were 
right in finding that according to the 
custom governing the parties an adopted 
son is entitled to succeed collaterally. The 
learned Counsel for the appellants conceded 
that there was no oral evidence on the 
record worth considering, but he merely ur- 
ged that the answer to question No. 85 
in the Customary Law of the Hissar Dis- 
trict on which the learned Additional Dis- 
trict Judge has mainly relied, does not 
support his conclusion. The question and 
the answer are as follows: ? 

Question No. 85. Does an adopted son 
retain his right to inherit from his natural 
father? Can he inherit from his natural 
father if the latter die without other sons? 

Answer 85.—All tribes. An adopted son 
dces not retain any right to inherit from 
his natural father even if the latter are 
without other sons. But in this case if the 
adopter be one of the reversioners of his 
natural-father, the adopted son takes such 
share, if any, as he is entitled to by his 
place in the family as son of his adoptive 
father. 

In support of the answer some instances 
have also been given. The answer to ques- 
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tion No. 85 given above'does not specifically 
lay down that an adopted son is entitled to 
succeed collaterally but it seems to me 
that it is a reasonable inference to be 
drawn -from the answer because the fact 
that the adopted son loses his right to 
inherit from his natural father may be 
taken as an indication that he is trans- 
planted into the family of the adoptive 
father. The initial presumption in the 
case of Brahmins would be that they are 
governed by Hindu Law. In the case of 
the parties to this suit it appears from 


the Customary Law of the Hissar District 


that the Hindu Law is modified by custom 
so far as the necessity of ceremonies, the 
validity of the adoption of a daughter’s or 
sister’s son, etc., are concerned (vide ans: 
wers to question No. 82 and 83), but there 
appears to be nothing in that Law to show 
that it is varied by custom so far as the 
effects of adoption are concerned. Accord- 
ing to cl. (b) of 8. 5of the Punjab Laws 
Act the rule of decision would be Hindu 
Law, except so faras it is modified by 
custom. In the absence of any evidence 
to show such modification in respect of 
collateral succession by an adopted son, 
the rule of Hindu Law must be followed 
(ef. also Dayaram v. Soel Singh (1), Abdul 
Hussain Khan v. Sono Dero (2). There is 
a large number of authorities to the effect 
that the adoption which prevails in the 
districts comprising the Old Delhi territory, 
namely, Hissar, Rohtak and Karnal isin 
effect of the nature of a formal adoption 
under Hindu Law [ef. Ganga Ram v. 
Khiali (3), Juglal v. Joie Ram (4) and 


Sanayal Das v. Gur Prasad (5)]. In view of 


all these facts it seems to me that the 
decision of the Courts below is correct and 
must be upheld. E 

I accordingly dismiss the appeal with 
costs, 


D. Appeal dismissed. 
(1) 110 P R1206; 31 PL R 1907; 59 P W R 


07. 
143 Ind. Cas. 306; AIR 1917 P O181;45I A 

10 45C 460; 128 L R104; 16AL I 17;4PLW 
27; 34M LJ 48; 22 OW N 353; 23 ML T 117; 27 
OL J 240, 1P L R 1918; 20 Bom, L R 528 (P 0). 

(3) 117 Ind. Cas. $02; A I R1929 Lah. 491. 

(4) 125 Ind. Oas. 886; Al R 1930 Lah. 703; Ind, 
Rul. (1930) Lah. 672; 11 Lah, 624. 

(5) 4 Ind. Cas. 179; 90 P R 1909; 159 P W R 1909; 
147 PL R109. 
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SIND JUDICIAL COUR ca s 


Criminal Pei No. 291 011933 . 
May 23, 1934 
FERRERS, J, ©. AND Meat, A. J: C:- 
KAIM walad DILMURAD AND oftizrs 
: -—APPELLANTS- ` 


versus . 
EMPEROR— OPPONENT - 

Penal Code (Act XLV of 1660), s8, 302—Murder— 

Baluchi custom of killing for unchastity— Whether 
extenuation of crime—Sentence, mitigation of. 
' The Baluchi custom of killing for unchastity is no 
extenuation of thecrime of murder and cannot be 
taken into consideration in the mitigation of sentence. 
Crown v Rahim Khan (1), referred to, 

Cr. Ap. againstthe conviction and sen- 
tence passed by the Additional Sessions 
Judge, Larkana. i 

Mr. Motiram Idanmal, for thé appel: 
lants. 
' Mr. C. M. Lobo, Public Prosecutor for 
Sind, for the Otown. 
pikJudgment .—The three appellanis were 
tried in the Sessions Court of Larkana on 
ihe charge that on June 7;-1933, ‘they 
intentionally caused the death of Suhib 
walad Wahid 
‘offence punishable under s. 302 of the 
‘Indian Penal Code. Agreeing, as far as 
Ali Mahomed is concerned, with all the 
four ` assessors, and agreeing with three 
out of the four assessors in respect of the 
Temaining accused, the learned Judge has 
found all the three accused guilty of 
murder and sentenced them to transportation 
for life. 


The point for determination raised in the 
Court of Sessions is: 

Whéther. the accused: committed the 
murder of Suhib. The Judge's finding 
is: an a 

All the three accused are guilty. . 

The -insufficiency of this question is 


obvious:- The facts are thus described by 
one . öt thë eye-witnesses Bibrak. He 
pays i— 


“: [heard cries-of murder. [went running. 
I saw all the three accused giving hatchet 
blows to Suhib. I saw the faces and 
identified them. I was about 30 to 35 
paces away. J have known all the accused 


for 8 or 10 years. Suhib was lying 
dead. His head was severed from the 
trunk. 


Upon these allegations of facts the points 
for determination are:— 

Has the Crown proved: — 

O) That Suhib was killed by hatchet 
blows ? 
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(2) That those blows were inflicted 
(a) some by Kaim? pG 
(b: sortie by Daim? ` f 
(6) bome by Ali? . 

(3). That by these . blows. they intended, 
bath of them, to cause death? | 

The accused: make no attempt.to avail 
themselves of any of the Exceptions either 
general or special. . Their -.defence ‘is 
merely that the case against them ig 
wholly false.. Such defence does. not make 
it necessary to raise any specie! poiits 
for decision. . 

The proof .of the first point is ‘supplied by 
the headless corpse upon the body of. which. 
the medical officer discovered eleven. 
incised wounds. Each of the injuries. Nos. 
land 10 was by itself sufficient to cause 
death. 

‘That the blows were inflicted by all of 
the three accused acting together is proved 
by the evidencé of two eye-witnesses who 
actually sawthe murder committed. One 
of these whose name is Bibrak is 35 years 
of age and the other. is a boy of 10 or 12, 
intelligence 
beyond his years and he successfully 
withstood a very: searching and’ detailed 
cross-examination. The evidence of these 
witnesses is confirmed by Wahidbux, the 
father of the murdered man. Wabidbux 
testifies that immediately after the murder 
Bibrak and Karimbux informed him that 
all the three accused had committed the 
murder of Suhib. 

In addition to the direct evidence of these. 
two eye-witnesses, there is the evidence. of 
the foot-prints found by. the- side of the 
dead body. The tracker testifies that -he 
has 19 years’ experience. He was summon- 
ed to the place where the body was lying 
and there he saw the foot-printa of three 
men. Those foot-prints were clear. On 
the following morning an identification test 
was held. The foot-prints of nine persons 
were shown to the tracker and he picked 
out the foot prints of three men as tallying © 
with those which he: had observed by the 
side of the corpse. These three men 
proved. to be the three accused. A mashir- 
nama was promptly drawn up and the 
observer testifies that the.test. was -pro- 
perly made and that the accused, who 
were allowed to choose- their own places 
in the row, did not make any complaint 
about the manner in which the SEDER 
was carried -out. 

Further evidence is supplied by "the 
blood stained: clothes which -were found 
upon the bodies -of two of the thred 
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vaccused. The observers noticed that Kaim 
was weariig a white shirt on which there 
were blood stains while his turban and 
trousers were freshly washed. 
likewise found to be wearing a shirt on 
which there were marks of blood. 
clothes had been freshly washed. The 
blood-stained clothes were taken into the 
possession of the lolice ‘in the presence 
of observers and were by them despatched 
-to the. Chemical Analyser. The report of 
that Officer is that blood stains were 
detected on both exhibits. The blood on 
Kaim’s shirt is human but that upon the 
other -shirt is insufficient to enable the 
expert to ascertain the origin of it. 

Further confirmation of the story of the 

eye-witnesses is supplied by the first 
information which was promptly made and 
, contains the names of all the three accus- 
ed. Thecrime was committed ‘one anda 
half pahr’ after sunrise on June 7, 1933. 
| The _Teport reached the Police Station at 
Warisdino Machhi which is ten miles 
laway at5o’clock onthe same evening. 
The fact that the intention of the as- 
isailants was to cause death and nothing 
‘else, clearly appears from the nature of 
Ithe injuries. But the same inference may 
‘be deduced from other evidence. Kaim, 
suspected that Suhib was attempting to 
seduce his wife. He asked Wahidbux to 
‘admonish his son, Wahidbux offered to 
‘administer to Suhib the oath on the Quran 
‘that the relations between him and Kaim’s 
|wife were perfectly innocent. This offer, 
Kaim declined. He said that no oath 
‘should be administered for he would make 
his own arrangements. — 

i The only defence which the accused have 
‘attempted to make is to say that there had 
ibeen previous bad blood between them- 
selves and the family of the murdered 
‘man. To substantiate this, they produced 
la complaint made by Muhib against Dito 
and Gaji and also a copy of a deposition 
made by the same Muhib. This Muhib is 
‘the brother of the murdered man. But the 
evidentiary value of these documents is 
very slight. We think there can be no 
‘doubt that the learned Judge and his 
‘assessors in convicting the accused came to 
the right conclusion. 

With regard to the question of sentence, 
we observe that the judgment ends with 
‘these words:— 

“The accused are Baluchis by caste and 
it is a matter of common knowledge that no 
provocation would be more grave to them 
than to hear that any one ison terms of 


153—123 & 124 
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criminal intimacy with the wife of any one 
of them. This also is an extenuating cir- 
cumstance for lesser sentence. ” 

TO admit this plea in extenuation is to 
reverse the considered policy which has 
been followed by this Court for many years. 
The pleais this. A text will be found in 
the Pentateuch- (Leviticus XX, 10) which 
says: : 

“The man that committeth adultery with 
another man’s wife, even he that com- 
mitteth adultery with his neighbhour's 
wife, the adulterer and the adultress shall 
surely be put to death.” 

_ Those, people who derive their tradition 
from the like source attribute to this 
précépt au obligation superior to any law 
made by man. .Men have made laws 
which penalise the offence of adultery. 
That law will be found in Chap. XX of 
the Indian Penal Code. But amongst 


‘ Baluchis an injured husband who should 


invite public authority to avenge his honour 


. would expose himself to the derision and 


contempt of his follows, A Baluchi who 
suspects that an ignominious encroachment , 
has been made upon his conjugal privileges 
does not institute proceedings under s. 497. 
He calls together his nearest of kin, and in 
afamily conclave the supposed offenders 


“are pronounced to be karo and kari. 


Before such a tribunal the simplest rules of 
natural justice are disregarded, but from 
the sentence of death, which is there 
imposed, there is no appeal. Execution is 
gavage and sudden. Such proceedings as 
these cannot be regarded as any extenua- 
tion of the crime of murder. Inasmuch as 
they .show malice afore-thought, they are 
rather an aggravation. In such a case the 
provocation may be grave, but it is not 
sudden. There is a deliberate resolution to 
set law at defiance, to disdain the protec- 
tion proferred by public authority and to ` 
substitute an irregular private vengeance 
for the ordinary course of law. To 
tolerate any such substitution is to revert 
from civilisation to savagery. We have 
already, and as long ago as 1913, laid down 
the rule that the Baluchi custom of 
killing for unchastity cannot be taken into 
consideration inthe mitigation of sentence. 
This rule will be found in Crown v. Rahim 
Khan (1), a case which we commend to the 
attention of the learned Judge. 

We have not been moved by the Public 
Prosecutor to enhance the sentence and we 
do not at present think it necessary to take 
action on our own motion. We are content 

(1) 24 Ind, Gas. 589; 7 SL R118, 
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to dismiss this appeal and to confirm the 
conviction and sentence. 
D. Appeal dismissed. 


OUDH CHIEF COURT 
Capital Sentence No, 32 of 193 Ł 
Criminal Appeal No. 309 of 1934 
December 6, 1934 
NANAVUTTY AND Tomas, JJ. 
BISHUNATH AND ANOTHER— À CCUSED— 
APPELLANTS 
versus 


EMPEROR-——Com pLaInant — RESPONDENT 

Penal Code (Act XLV of 1860), ss. 147, 333, 302 
read with 149 and 396-149—Unlawful assembly— 
Original object only to beat opponents—Rioting 
assuming serious complexion—HKobbing of ornaments 
of women—Murder of Police Inspector—Wounding 
of constable—Acts, if constitute same transaction— 
One charge and one trial of all in respect of all 
offences—-Legality of — Criminal Procedure Code 
(Act V of 1898), s. 239— 9. 396, Penal Code, scope of— 
Rioters leaving scene of occurrence only after murder 
of Inspector—Liability to punishment for murder 
and dacotty —~Sentence — Offence under s. 149-302— 
Sentence of ten years’ rigorous imprisonment— Legality 
—Accused not leader of gang nor shown to be 
directly responsible for murder—Death sentence— 
Whether should be reduced ~Criminal trial. 

In the beginning the objectof an unlawful as- 
sembly was to beat one B and certain persons 
belonging to their opponents’ party, but as events 
developed and when the rioters discovered that 
B owas not to be found in the house, 
the common object of the rioters assumed a 
more serious complexion, They turned their at- 
tention tothe womenfolk in the house and began 
to rob them. The Sub-Inspector arrivéd on the spot 
with his party. But step by step as events developed, 
the riot assumed a more serious complexion with 
the result that ultimately the Sub-Inspector lost 
his life and a constable was grievously injured. The 
accused were tried at one trialfor offences under 
e8. 147, 323, 302 read with 149 and 398-149, Penal 
Oode: [p. 981 col. 2.] 

Held, that the series of events constituted one 
andthe same transaction and hence, unders, 225, 
Oriminal Procedure - “Code, the Judge was fully 
justified in framing charges in respectof the four 
offences committed by the accused in the course of one 
and the same transaction: [ibid,] 

Held, also that as in this case an unlawful assembly 
had existed from the very outset before the dacoity 
with murder wascommitted, and it wasin the course 
of the riot that theoffence of dacoity with murder 
was committed, the Sessions Judge was well advised 
to makeclear the joint and constructive responsi- 
bility of all the rioters for the offence of dacoity with 
Ke committed in the course of the riot. {p. 982, 
col, 1. 

. Section 396, Penal Code, applies even where murder 
was committed for facilitating the escape of the 
perpetrators of the crime while retreating. Con- 
sequently where the rioters only left the scene of 
dacoity alter they. had practically killed the Sub- 
Inspector and seriously wounded certain constables, 
all the members of the unlawful assembly, in virtue 
of the provisions of ss. 393 and 302 read withs. 149, 
Penal Code rendered themselves legally liable to 
punishment for the offence of murder and dacoity, 
Monranjan Bhattacharya v, Emperor (2), relied 
on, [p. 988, col, 1.] 
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A sentence often years' rigorous imprisonment 
passed upon an accused person in respect of an offence 
under s. 392-149 isillegal. [The sentence was en: 
hanced toa sentence of transportation for life which 
isthe minimum punishment that can be imposed 
upon an accused who has been convicted of an 
offence under s. 302, Penal Code. [p. 984, col. 1.) 

Where in the case of an accused convicted foran 
offence under s. 302-149, Penal Oode, it appeared 
that he was not the leader of the gang and he was not 
shown to be directly responsible for murder although 
constructive criminal liagility attached;to him ; [ibid.] 

Held, that the ends of justice would be met by in- 
flicting the lesser of the two punishments which it is 
permissible for a Court to impose upon an accused 
on his being convicted of an offence under 5 302, 
Penal Code. [ibid.] 


Or. A. against the order of the Addi- 
tional Sessions Judge, Lucknow, dated 
September 25, 1934. 

Messrs. Siraj Hasan, R. F. Bahadurji and 
T. N. Srivastava, for the Appellant. 

Mr. H. S. Gupta, The Government Advo- 
cate, for the Crown, 


Judgment.—These are four connected 
appeals filed by Lal Bihari Singh, Sahdeo 
Singh, Shambhu Singh, Bishunath, Jian 
Pasi and Daljit Singb, against the judg- 
ment of the learned Additional Sessions 
Judge of Lucknow, convicting them of 
offences under ss. 147, 302-149, 333-149 and 
396-149 of the Indian Penal Code. All the - 
appellants have been sentenced to two 


years’ rigorous imprisonment for an 
effence under s. 147, Indian Penal 
Code, Lal Bihari Singh, Bishunath, 


Sahdeo Singh, Shambhu Singh and Daljit 
Singh, have each been sentenced to ten 
years’ vigorous imprisonment for the 
offence under s. 396-149, Indian Penal Code, 
and Jian Pasi has been sentenced to five 
years’ rigorous imprisonment under s. 396- 
149, Indian Penal Code. Ior the offence 
under s, 302-149, Indian Penal Code, Lal 
Bihari Singh and Bishunath have been 
sentenced to death and Sahdeo Singh, 
Shambhu Singh and Daljit Singh to trans- 
portation for life, while Jian Pasi, for the 
same offence has been sentenced only to 
ten years’ rigorous imprisonment. Wor the 
offence under s. 333-149, Indian Penal Code 
all the appellants have been sentenced to 
five years’ rigorous imprisonment each. 
All the sentences have been made to run 
concurrently. The reference in confirma- 
tion of the death sentences is also before 
us. 

At the first hearing of these appeals the 
learned Government Advocate on behalf of 
the Crown filed two applications under 
s. 439 of the Code of Criminal Procedure, 
(Nos. 176 and 177 of 1934), praying that the 
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= sentence passed on Jian Pasi for the offence 
under s. 302-149, Indian Penal Code, be'en- 
hanced from ten years’ rigorous imprisonment 
as-the sentence was illegal, and a sentence 
provided for on conviction for an offence 
under s. 302, Indian Penal Code, be passed 
on him according to law. The Govern- 
ment Advocate further prayed that in 
case the convictions and sentences passed 
on the appellants Lal Bikari Singh, Sahdeo 
~ Singh, Shambhu Singh, Bishunath, Jian 
Pasi and Daljit Singh, for an offence under 
s. 302-149, Indian Penal Code, be set aside 
by this Court, the sentences passed upon 
these appellants for an offence under s. 396- 
149, Indian Penal Code, be enhanced. 

The facts of this case were fully set 
forth in our judgment in Criminal Appeals 
Nos. 69 and 60 of 1934, disposed of on 
! May 10, 1934, Lal Behari Singh v. Emperor 
(1), but in order to make this judgment 
complete and self-contained, we think it 
necessary to state once more the case for 
the prosecution, which is as follows :— 

In village Karora, in the district of 
Lucknow, there exist two factions, one 
headed by Ram Narain Brahman and the 
other headed by Lal Bihari Singh, the 
appellant before us. Proceedings under 
8. 107, of the Code of Criminal Procedure 
were taken in 1931, against some of the men 
, of both parties, and they were accordingly 
bound over to keepthe peace for a period 
of one year, In 1933 fresh proceedings 
under s. 107, of the Code of Criminal Pro- 
' cedure, were taken against!Lal Bihari Singh, 
| Nukhai and Mahabir on the one hand and 
; Ram Narain on the other. At that time 
i Bishunath is said to have joined the party 
of Lal Bihari Singh. On: July 28, 1933, 
| Misri chaukidar reported at Police Station 
Mohanlalganj ihat Lal Bihari Singb, was 
collecting men in order to fight with: the 
men of the opposite faction (Ex. 4). In 
August 1933, an armed guard waa accord- 
ingly posted at Karora for a fortnight upon 
i the report of the Police that there was a 
i likelihood of a breach of the peace. On 
September 18, 1933, Misri chaukidar again 
made a report (Ex. 5), at Police Station 
Mohanlalganj to the effect that Lal Bihari 
Singh and Ram Narain were collecting the 
men of their respective parties for a fight, 
'and that there had been an exchange of 
abuse and slinging of brickbats. On 
‘September 20, 1933, Misri chaukidar made 
'a fresh report, (Ex. 3), to the effect that 


“(1) 150 Ind. Cas.509;7R O 12; 35 Or, LJ 1066; 
TOWN 831; AIR 193 Oudh 354; (1931) Cr. Oas, 
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Ram Narain Brahman and Lal Bihari 
Singh, were collecting men and that there 
was great likelihood of a breach of the 
peace, and he particalarly mentioned the 
names of Nanhu, Jian Pasi and Bishunath 
as the men who had assembled. This 
report (Ex. 3), was made at 5-10 P. m. on 
the evening of September 20, 1933. Pandit 
Sheo Prakash, second officer of Police Station 
Mohanlalganj, at once proceeded to village 
Karora with Misri chaukidar and two 
constables named Kalbe Husain and Sheo 
Narain. They reached village Karora at 
1 a. mM. onthe morning of September 21, 
1933, and they passed the night at the 
thana or rent-collection house of the Rani of 
Sassendi. At 8 a.m. on the morning of 
September 21, 1933, Sub-Inspector Sheo 
Prakash sent constables Sheo Narain to 
fetch Lal Bihari Singh and Ram Narain, 
who were said to be the leaders of the two 
factions, The constable was unable to find 
Ram Narain but he met Lal Bihari Singh 
and told him that the Sub-Inspector wanted 
to see him. Lal Bihari replied that he 
would see the thanadar alittle later. Misri 
chaukidar had also been deputed by the 
Sub-Inspector to find out if there had been 
any lathi fight or any other damage done 
the previous day. In the course of his 
enquiry Misri met Bal Kishen, the brother 
of Bishunath appellant, and he brought him 
before the Sub-Inspector. Bal Kishen 
informed the Sub-Inspector that on the pre- 
vious day his house had been looted by Ram 
Narain Brahman and hismen. Bal Kishan 
was told by the Sub-Inspector to goand fetch 
his brother Bishunath and also to produce 
witnesses in support of his story. Bal 
Kishen then went away, but did not return 
again to the Sub-Inspector. Lal Bihari 
Singh, also failed to come and see 
the Sub-Inspector, who after waiting for 
these men for over two hours, sent constable 
Sheo Narain once again to find out why 
Lal Bihari had not appeared before him. 
On the way Sheo Narain came to know that 
Bishunath had gone to fetch men from 
neighbouring villages and he accordingly 
hurried back to inform the Sub-Inspector 
of this fresh development. On receipt of 
this information Sub-Inspector Sheo Parkash 
sent a note (Ex. 9) to Police Station Mohan- 
lalganj at about 10 a. m. on the morning of 
Soptember 21, asking for an armed guard 
to be sent immediately. Village Karora is 
about 7 miles from Mohanlalganj and the 
note of the Sub-Inspector (Ex. 9), reached 
Mohanlalganj that same evening. Before 
the armed guard could arrive the men of 
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Lal Bihari’s party were seen passing at the 
back of the house of Musammat Menda and 
from the roof of Musammat Menda’s’ house 
there is easy access to the roof of the house 
of Jagannath. Jagannath professes not to 
belong to the party of Ram Narain, but 
one Bhondu Singh is said to belong to that 
patty.’ Bhondu-Singh’s mother Musammat 
Mantor‘a was living in the house of Jagan- 
nath. Jagannath became aware of the 
presence- of men on the roof of his house at 
about mid-day. Jagannath’s wife, Musam- 
mat-Mangla; and “Bhondu Singh's mother, 
Musammat Mantora, were both living in 
Jagannath’s house at the time. It is alleg- 
éd that Bishunath accused called out from 
the roof of Jagannath’s house that Jagan- 
nath should turn Bhondu Singh, from his 
house ashe belonged to the party of Ram 
Narain, Jagannath informed Bishunath 
that Bhondu Singh, was not in his house. 
After that the men of ‘Bishunath’s party 
came down from: the roof into the courtyard 
of Jagannath’s house and began’ to loot 
the house ; they robbed Musammat Mangla, 
the wife of Jagannath, of the ornaments 
that she was wearing. The ornaments on 
the-person of Musammat Mantora were, -also 
removed by the men of Bishumath’s- party. 
It is alleged that the Sub-Inspector, who 
was about a furlong away from Jagannath’s 
house, heard the noise made there and be 
came with ` constables Sheo Narain and 
Kalbe Husain and Misri chaukidar and two 
other men, Tulai and Wajid, io Jagannath's 
house. When the Sub-Inspector arrived at 
the house he found about 160 men assembled 
outside it. - Seeing the Su -Inspscior 
coming the crowd fell back, and he and his 
party entered the house of Jagannath, 
where confusion reigned. supreme. He saw 
men inside the courtyard as well as on the 
roof of the house. The Sub-Inspector saw 
the men in the courtyard looting the women 
who were screaming. The Sub-Inspector 
seized Bishunath who happened to be near 
him and constable Kalbe Husain caught 
hold of Daljit Singh while constable Sheo 
Narain laid hold of two men, whom he 
could not subsequently identify, Lal 
Bihari Singh, seeing that the Sub-I[nspector 
had seized Bishunath went to the roof of the 
house and thereupon Bishunath called out 
to Lal Bihari: “Are you going to let the 
Police kill me?” Thereupon Lal Bihari 
replied: “Kill the salas, let them not 
escape”. Then brickbats and stones were 
thrown down from the roof of the house 
and the Sub-Inspector and the two const- 
ables released their hold of the men whom 
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they had arrested. The Sub-Inspector: 
fired four or five shots from his revolver in- 
the air in order to frighten the crowd. 

Then one of the men on the roof, said: 
to be Jian Pasi, cut away a portion of 

the mud parapet and dropped it on the. 
head of the Sub Inspector who was 
down below and the Sub-Inspector then 
fell face downwards. Seeing this the 
men on the roof jumped down and began’ 
to belabour the unfortunate Sub-Inspector. 
and his two constables . with lathis, The 

Sub-Inspector was severely beaten.and- 
constable Kalbe Husain also received 

grievous hurt, whilst constable Sheo Narain 
managed to escape with but slight 

injuries. Shortly afterwards the rioters 

dispersed. Mata Din, Mitan and others 

carried the injured Sub-Inspector and 

constable Kalbe Husain to the rent- 

collection house of the Rani of Sassendi, 

and Mendai Gorait was sent to make a 

report at Police Station, Mohanlalganj. 

This report was made at thana Mohan- 

lalganj at about 4-55 P. m.on theevening 

of September 21, 1933, and Head Constable 

Abu Zafar recorded the report. Sub- 

Inspector Shafi Ullah, Officer in charge of 

Police Station, Mobanlalganj, was absent 

from the thana, having gone to Lucknow _ 
that day. When he returned to Mohan- 

lalganj that very evening he met Mendai, 

who told him of the events that had 

happend and he at once: hurried back to 

Lucknow to inform the Superintendent of 

Police of what had happened, and then 

accompanied by..the Deputy Superintend- 

ent of Police he went in a motor lorry to 

the scene of ‘the occurrence, which they 

reached at 9P.m. on September 21, Sub- 

Inspector Sheo Prakash was found to be 

still unconscious whilst Kalbe Husain was 

in greal agony. Sub-Inspector Shafi Ullah 

recorded the statement of constable Sheo 

Narain and a very brief statement of 

Kelbe Husain. Sheo Narain was directed 

to go to Mohanlalganj and make a full 

and detailed report of the occurrence.’ 
Sheo Narain reached Thana Mohanlalganj 

at llp.m.on the night of September 21, 

and made his report (Ex. 1). A Police 

investigation followed. Sub Inspector Sheo 

Prakash died before reaching Thana 

Mohanlalganj as a result of the injuries 

inflicted on him and ultimately Sub- 

Inspector Shafi Ullah arrested 31 persons 

bul subsequently 16 were released under 

s. 169 of the Code of Criminal Proce- 

dure. l 


The learned Sessions Judge, who 


` 





4 
H 


+ 





1935 


originally tried this case, acquitted six of 
the accused and convicted the remaining 
‘nine of offences under ss. 396, 333 and 
147, Indian Penal Code. Owing to certain 
irregularities in the trial of the case, a 
Bench of this Court was constrained to set 
aside the trial and order a fresh trial of 
these nine persons. In the course of this 
fresh trial these six appellants were 
convicted and sentenced as stated above, 
while Ram Autar, Bal Kishen and Nanhu 
were acquitted by the learned Additional 
Sessions Judge on September 25, 1934. . 

We have heard the three learned Counsel 
who argued the case on behalf of the 
appellants separately at great length, and 
we have also heard the learned Govern- 
ment Advocate on behalf of the Crown, 
and carefully perused the evidence on 
the record. 

We will first of all take up the legal 
pleas raised on behalf of the appellants, 
before we discuss the oral testimony of 
the witnesses examined on behalf of the 
prosecution. 

In the first place, it has been strenuously 
argued by Mr. Bahadnrji, on behalf of 
the appellants Lal Bihari Singh, Sahdeo 
Singh and Shambhu Singh, that the 
‘present trial is vitiated Ly a misjoinder 
of charges. It has been argued that the 
appellants have been tried at one trial of 
no less than four offences, namely, the 
-offence of riot under s. 117, tudian Penal 
Code, the offence of voluntarily causing 
grievous hurt to a public servant in the 
discharge of his duty under s. 333, Indian 
Penal Code, the offence of murder committed 
in the course of the riot punishable under 
8. 302, Indian Penal Code, read with s. 149 
Indian Pena] Code, and the 
committing dacoity with murder punish- 
able under s. 396-149, [Indian Penal Code. 

It has also been argued that as the 
common object alleged in 
sheet framed by the learned Additional 
. Bessions Judge of Lucknow was merely 
to beat Bhondu and the men of Ram 


. Narain’s party, all the appellants cannot. 


be convicied of the offence of the murder 
“of the Sub-Inspector, and that even the 
‘robbing of the womenfolk in Jagannath’s 
. house was merely the act of a few of the 

rioters, and that all the appellants cannot 
“be made liable for the act of those 
- persons who actually robbed the women. 
, Tn our opinim there is no force in this 

contention. It is clear from the prosecu- 
` tion evidence that the unlawful assembly 
i that gathered in front of Jagannath’s 
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house and demanded the expulsion of 
Bhondu from that house did not disperse 
until after the robbing of the women and the 
beating of Sub-Inspector Sheo Prakash 
and of constables Sheo Narainand Kalbe 
Husain, so much so that the Sub-Inspector 
actually died as the result of the injuries 
inflicted upon him. In the beginning no 
doubt the object of the unlawful assembly 
was merely to beat Bhondu and any other 
person belonging to the party of Ram 
Narain, but asevents developed, and when 
the rioters discovered that Bhondu was 
not to befound in the house, the common 
object of the rioters assumed a more 
serious complexion. They did not leave 
the house since they were unable to find 
Bhondu, but they turned their attention 
to the women-folk in the house and 
began to rob them. The hue and cry 
raised by these women at the time of 
the commission of the dacoity naturally 
brought Sub-Inspector Sheo Prakash ard 
the two constables Kalbe Husain and 
Sheo Narain and Misri chaukidar and 
others on the scene of the occurrence. In 
spite of the arrival of the Sub-Inspector 
and his party, the rioters who- were now 
bent on more serious mischief did not 
desist from robbing the women and 
when the Sub-Inspector and the constables 
arrested Bishunath and Daljit Singh, 
Lal Bihari Singh called out to the men 
of his party to beat and kill the Policemen 
and not to let them escape. Step by 
step as events developed, the riot assumed 
a more serious complexion with the 
result that ultimately Sub-Inspector Sheo 
Prakash lost his life and’ constable Kalbe 
Husain was so grievously injured that 
he had to retire from Police service on 
medical grounds. This series of events 
constitutes one and the same transaction 
and, therefore, under s. 235 of the Code of 
Criminal Procedure, the Additional Ses- 


charges in respect of the four offences 
committed bythe appellants in the course 
ofone and the same transaction. Sub- 
clause (1) of s. 235 of the Code of Criminal 
Procedure runs as follows:— 

“ Jf, in one series of acts, so connected together 
as toform the same transaction, more offences than 
one are committed by the same persons, he may 
be charged with and tried at cne trial for every 
such offence.” f f 

The evidence of the prosecution witnesses 
leaves no doubt in our minds that the 
offences of riot, of murder in the course 
of the riot, and of voluntarily causing 
grievous hurt to a Police Officer in the 
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discharge of his duties, and of dacoity 
with murder were committed by the 


unlawful assembly, the ringleader of which 
was Lal Bihari Singh. 

We, therefore, consider that there is no 
force in the contention urged on behalf of 
the appellants that the present trial has 
been vitiated by misjoinder of charges. 
Jn this connection we may also note that 
the learned Counsel for the appellants 
argued thats. 149 of the Indian Penal 
Code was inapplicableto an offence under 
s. 396, Indian Penal Code. In any ordinary 
case that contention of the learned 


Counsel would be correct; but the facts of ` 


this particular case are peculiar, as here 
an unlawful assembly had existed from 
the very outset tefore the dacoity with 
murder was committed, and it was in the 
course of the riot that the offence of dacoity 
with murder was committed, and, therefore 
we think that the learned Additional 
Eessions Judge was well advised to make 
clear the joint and constructive responsi- 
bility of all the rioters for the offence of 
dacoity with murder committed in the 
course of the riot. The definition of an 
unlawful assembly as given in s. 141 of 
the Indian Penal Code is as follows:— 
“An assembly of five or more persons is desig- 
nated an unlawful assembly if the common object 
ofthe persons composing that assembly is 
(i) to overawe by criminal force of show of 
criminal force,.......any public servant in 
the exercise of the lawful power of such 
cervant. 

(ii) To resist the execution of any 
legal process, Af 
(iii) To commit any, mischief or criminal trespass 
or other offence. 

(iv) By means of 
criminal force 
property <... 

(v) By means of criminal force or show of criminal 
force tocompel sny person todo what he is 
not legally bound to do or to omitto do 
what he is legally entitled to do.” 


In the present case the unlawful ags- 
sembly of which the appellant Lal Bi- 
hari Singh was the leader, committed 
acts which fell within the Ist, 2nd, 3rd 
and 4th categories set forth in the defi- 
nition of an unlawful assembly as given 
in s. 141, Indian Penal Code. In other 
words, inthe present case the unlawful 
assembly headed by Lal Bihari Singh 
had the common object of overawing by 
criminal force the public servants. Sub- 
Inspector Sheo Prakash, :unstable Kable 
Husain and constable Sheo Narain and 
chaukidar Misri in the exercise of their 
unlawful power as such public servants, 
Inthe second place the common object 


law or any 


criminal force or show of 
to take possession of any 
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of the unlawful assembly was also to 
resist the execution ofthe law by resist- 
ing the arrests made by the Sub-Inspector 
and the constable of Bishunath and 
Daljit Singh. In the third place the 
common object of the unlawful assembly 
wasalso to commit mischief or criminal 
trespass and even dacoity in the house of 
Jagannath, and in the fourth place the 
members of this unlawful assembly by 
means of criminal force made it clear 
that their common object was to obtain 
possession of the ornaments of Musammat 
Mangla and of Musammat Mantora. 

For the reasons given above we have 
no hesitation in holding that the charges 
framed against the appellants are not 
open to any legal flaw. 

Next it was argued that the evidence on 
the record does not constructively connect 
all the appellants with the murder of 
Sub-Inspector Sheo Prakash and, therefore, 
the convictions of the appellants on a 
charge under s. 302, Indian Penal Code 
ors. 396, Indian Penal Code, is not justi- 
fied inlaw. In our opinion there is no 
substance in this plea also Section 149 
of the Indian Penal Code lays down very 
clearly that if an cffence is committed by 
any member of an unlawful assembly in 
prosecution of the common object of that 
assembly, or such asthe members of that 
assembly knew as likely to be committed 
in prosecution of the object, every person 
vhoatthetime of the committing of that 
cffence is a member of the assembly, is 
guilty of that offence. If the object of the 
rioters had been only to beat Bhondu and 
the men of Ram Narain’s party, as now 
alleged on their behalf, then these members 
of the unlawful assembly should have at 
once dispersed when Sub-Inspector Sheo 
Prakash and his party arrived on the 
scene. Notwithstanding the presence of 
the Police party, these rioters inthe very 
presence of the Police robbed the women 
and when they were arrested beat the 
Police party and killed Sub-Inspector 
Sheo Prakash and grievously injured con- 
stable Kable Husain and also caused 
simple hurt to constable Sheo Narain, 
they cannot now with any show of reason 
plead that they are neither directly nor 
indirectly connected withthe murder of 
the Sub-Inspector. 

It has been argued before us that the 
looting of the women in Jagannath’s house 
had, acccrding to some of the prosecution 
witnesses, been completed before the 
arrival of the Police party, and that, 
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therefore, the constructive liability for the 
killing of Sub-Inspector Sheo Prakash 
cannot be imputed to any of the appel- 
lants, There is to our mind no force in 
this contention. In the first place Musam- 
mat Mangla and Musammat Mantora have 
deposed that they were actually robbed 
in the presence of the Sub-Inspector and 
the constables, and, in the second place, 
“even if it be assumed that the Sub- 
Inspector and the constables had not 
arrived while the robbers were actually 
robbing the women, still as the robbers 
did not leave the house and the offence of 
dacoity had not been completed, all 
persons who were in the courtyard of 
Jangannath’s house oron the mud parapet 
of that house and who attacked the Police 
party and killed Sub-Inspector Sheo 
Prakash and injured Sheo Narain and 
Kable Husain were legally liable under 
s. 393, Indian Penal Code, It washeld in 
Manoranjan Bhattacharya v. Emperor (2), 
that s. 396, Indian Penal Code applies 
even where murder was committed for 
facilitating the escape of the perpetra- 
tors of the crime while retreating. In the 
present case itis clear from the evidence 
of the prosecution witnesses that no member 
of the unlawful assembly ran away ab 
sight of the Police. The rioters only left 
the house of Jagannath after they ‘had 
practically killed Sub-Inspector Sheo 
Prakash and seriously wounded constable 
Kable Husain and constable Sheo Narain. 
There is also the direct evidence of the 
prosecution witnesses that. Lal Bihari 
Singh shouted to his men when Bishunath 
called for his help that they should kill 
the Police party and accordingly brick- 
bats and stones were hurled at the unfor- 
tunate Sub-Inspector who fired his revolver 
four or five times in the hope of frighten- 
ing the assembled rioters, and who sub- 
sequently received a huge portion of the 
mud parapet on his head, which knocked 
him down and fractured his skull. We 
are, therefore, clearly of opinion that all 
the members of the unlawful assembly, 
in virtue of the provisions of s. 395 and 
302 read with s. 149, Indian Penal Code, 
rendered themselves legally liable to 
punishment for the offence of murder and 
dacoity. 

Thirty witnesses have been examined on 
behalf of the prosecution. These prosecu- 
tion witnesses, although they have been 


(2) 139 Ind. Cas. 213; 33 Cr, L J 722; Ind. Rul. 
(1932) Cal. 603; AIR 1932 Cal, 818; (1932) Or, Cas. 
857 (F B). | 
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subjected on two different occasions to a 
very severe and lengthy cross- examination: 
have not: brokendown, and in the main’ 
their evidence stands ‘virtually unshaken 
and fully proves to our entire satisfaction’ 
the case for the prosecution which hag’ 
been set forth above. 

[The judgment then discussed the evi- 
dence with reference to the accused in- 
dividually and proceeded]: 

On a careful consideration of the entire 
evidence on the record, we are fully satisfied 
that the guilt of all six appellants has been 
satisfactorily established after a very 
careful and patient trial. We, therefore, 
uphold the convictions of all six appellants 
in respect of the charges framed against 
them, j 

We now turn to discus3 the question of 
punishment. Lal Bihari Singh was the 
leader of his party and he was primarily 
responsible not only for the commission of 
the riot but also for the murder of. Sub- 
Inspector Sheo Prakash, because it was he 
who incited the men of his party to kill the 
Sub-Inspector and to beat constables Sheo 
Narain and Kalbe Husain. He therefore 
richly deserved the sentence of death passed 
upon him for an offence under s. 302-149, 
Indian Penal Code and we direct that it be 
carried out according to law. We confirm 
the sentence of two years’ rigorous imprison- 
ment passed upon Lal Bihari Singh for 
an offence under s. 117, Indian Penal Code, 
but we consider that the sentence of ten 
years’ rigorous imprisonment passed on him 
for the alternative charge for an offence . 
under s, 396-149, Indian Penal. Code is 
wholly inadequate, and we think that a 
sentence of death should have been passed 
upon him in respect of this offence also, 
We accordingly enhance the sentence 
passed on him for an offence under s. 396- 
149, Indian Penal Code, to a sentence of 
death, which will not be carried out if the 
sentence of death passed under s. 302-149, 
Indian Penal Code, is given effect to. We 
confirm the conviction of five years’ 
rigorous imprisonment passed upon Lal 
Bihari Singh for an offence under s. 333- 
149, Indian Penal Code. We direct that 
the sentence of imprisonment shall run con- 
currently. 

We confirm the sentence of transportation 
for life passed upon Sahdeo Singh and 
Shambhu Singh for an offence under s. 302- 
149, Indian Penal Code. We consider that 
the sentence of ten years’ rigorous imprison- 
ment for the alternative charge for an 
offence under s. 396-149, Indian Penal Codg 
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is utterly inadequate, and we enhance it to 
transportation for life. We also confirm 
the convictionsand sentences passed upon 
these two appellanis for an offence under 
Bs. 333-149 and 147, Indian Penal Code, and 
direct that all the sentences shall run con- 
currently. 

. We confirm the sentences passed upon 
Jian Pasiin respect of the offences under 
ss. 147 and 333-149, Indian Penal Code. 
The sentence of ten years’ rigorous 
imprisonment passed upon this appellant 
in respect of the offence under s. 302-149, 
Indian Penal Code, is obviously illegal. 
We enhance this sentence to a sentence of 
transportation for life, whichis the minimum 
punishment that can be imposed upon an 
accused who has been convicted of an 
offence under s. 302, Indian Penal Code. 
We also enhance the sentence of five years’ 
rigorous imprisonment passed upon this 
appellant for an offence under the alterna- 
tive charge under s. 396-149, Indian Penal 
Code, to transportation for life. Al the 
sentences will run concurrently. 

_ While upholding the conviction of the 
appellant Bishuneth for an : offence under 
s. 802-149, Indian Penal Code, we consider 
- that the sentence of death passed upon him 
is, inthe circumstances of the case, some- 
what severe. Bishunath was not the leader 
of the gang as stated by the learned Addi- 
tional Sessions Judge. The evidence of 
the prosecution witnesses shows that he was 
onlya member ofthe party whose ring- 
reader was Lal Bihari Singh. The evidence 
of certain defence witnesses who make 
Bishunath out to be aleader of the party 
cannot be used against this accused because 
he had noopportunity of cross-examining 
these defence witnesses. Upon the evidence 
ofthe prosecution witnesses Bishunath is 
not shown to be directly responsible for the 
murder of the Sub-Inspector, although 
constructive criminal liability attaches to 
him as to all the other accused. Bishunath’s 
callto Lal Bihari Singh to save him from 
arrest was nota callto his associates to 
murder the Sub-Inspector. In all the 
circumstances of this case we think that the 
ends of justice will be met if we inflict the 
lesser of the two punishments which it is 
permissible for a Court toimpose upon an 
‘accused on his being convicted of an offence 
under s. 802, Indian Penal Code. On the 
other hand we enhance the sentence of ten 
_years’ rigorous imprisonment passed upon 
‘this appellant on the alternative charge for 
an offence under s. 396-149, Indian Penal 
- Gode to transportation for life, The sentence 
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shall run concurrently with the other 


. sentences imposed upon him, We confirm 


the sentence of two years’ rigorous imprison- 
ment passed upon Bishunath for an offence 
under s. 147, Indian Penal Code, as also the 


sentence of five years’ rigorous imprison- - 


ment under s. 333-149, Indian Penal Code, 
and direct that these sentences shall also 
run concurrently. 


We uphold the convicticns and sentences - 


passed upon Daljit Singh in respect of the 
offences under ss.147 and 333-149, Indian 
Penal Code. We also uphold the sentence 
of transportation for life passed upon this 
appellant in respect of the offence under 
s£. 302-149, Indian Penal Code. We enhance 
the sentence passed upon this appellant for 
the alternative charge for an offence under 
s. 896-149, Indian Penal Code, from ten 
years’ rigorous imprisonment to transporta- 
tion for life. 

The result is that while upholding the 
convictions of all six appellants for the 
offences charged against them and virtually 
dismissing their appeals, we modify the 
sentences imposed upon them in the manner 
stated above. 

Oriminal Revision Applications Nos. 176 


and 177 of 1934, filed by the Local Govern- _ 


ment are accordingly allowed. 
N. Applications allowed. 





ALLAHABAD HIGH COURT ; 
Execution First Civil Appeal No. 25 of 1933 
November 5, 1934 
HARRIES AND RACHHPAL SINGH, JJ. 
Sheikh ABDUL AHAD— OBJECTOR — 
APPLIOANT 


VETEUS 
‘Raja Bahadur Raja BRIJ 
NARAIN RAI—RESPONDENT | 

Transfer of Property Act (IV of 1882), s, 43— 
Mortgage—Mortgagor, if estopped from pleading that 
he was not entitled to mortgage property—Estoppel as 
to property not owned at time of mortgage but 
subsequently coming into his possession—Ezxecution 
— Executing Court, if can enter into question of mort- 
gagor's title. 

A mortgagor is estopped from pleading that he 
was not entitled to mortgage the property which he 
mortgaged. He isalso estopped from defeating the 
claim of the mortgagee, in any property which he 
had mortgaged and which he did not actually own 
at the time of the mortgage, has subsequently come 
into his possession, The mortgagor and those in 
privity with him, in good faith and fair dealing 
should be for ever thereafter precluded from 
gainsaying it. - j 

Where mortgagees obtained decreeson mortgages 
against the mortgagor anà the mortgagor never 
took the plea that he was not entitled to mortgage 
the entire property which he had mortgaged and the 
decrees were made final ; ae 
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- Held, that the Court executing the decree could 
not: go behind them and all that it had to see 
was that the property against which the mortgagee 
decree-holder desired to proceed was in the -posses- 
" sion of the mortgagor or his representative. 4 
A Court executing a decree will not in execution 
- department enter into the complicated question as 
regards the nature of the title of the mortgagor. 


_ Ex. F.C. A. from the decision of the Sub- 
ordinate Judge, Ballia, dated August 20, 
. 1932. 
‘Mr. Ambika Prasad, for the Appellant. 
Mr. M. L. Agarwala, for the Respond- 
, ent. 


Judgment.—This is a judgment- 
debtors appeal in an execution case. 
-In order to understand the case it is 
~ necessary to keep in mind the following 
~ facts. Karam Ata and Abdul Samad 
“were brothers. Adbul Ahad, the mortgagor, 

is the son of Adbul Samad. Absanullah 
-and Musammat Razia Bibi are the two 
: children of Karam Ata. - 

Sheikh Abdul Ahad executed three 
mortgage-deeds in favour of the respond- 
` ents. They were executed in 1906, 1914 
- and 1922, respectively. On foot of these 
- three mortgage-deeds, three separate suits 
- were instituted and mortgage decrees were 
‘obtained by the respondents against 

Abdul Ahad. Thcse decrees have been 

made final. The respondents decree- 

holders have applied for execution of 
their decrees against the appellant. The 
objection taken by the appellant in the 

Court of the learned Subcrdinate Judge 

was that the decree-holders were not 

entitled to proceed against the entire 
shares mentioned in the application for 
- execution, but only against portions thereof. 

In order to understand this plea it will 

be necessary to relate some other facts 

which are as follows. 
- On April 27, 1927, Musammat Razia 
- Bibi and her daughter instituted a suit 

against Sheikh Abdul Ahad claiming a 

5 a.4p. share in the estate which was 

at one time owned by Karam Ata and 

his brother Abdul Samad. It was alleged 
on kehalf of Sheikh Abdul Ahad’ in that 
case that in 1886 there was a ccmpromise 
under which he became the owner of the 
entire 16 anna share. On the other hand 
the two ladies who sued him contended 
that Abdul Samad and after him Abdul 

Ahad were trustees in respect of the 

5 a,4 p. share which they claimed in the 

estate. In that suit the mortgagee was 

also made a party. The learned Sub- 
ordinate Judge, who decided the case, 
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decreed the claim of the two ladies. 
Against that decree there was an appeal 
tothe High Court. This Court discharged 
the decree of the learned Subordinate 
Judge and in lieu thereof passed a 
decree under which it was ordered that 
the ladies named above would get posses- 
sion over 5a.4p. share if they paid into 
Court a sum of Rs. 56.000 within a period 
of six months from the date ofthe decree 
of this Court. It appears, however, that 
the two ladies were unable to pay this 
amount, After that Sheikh Abdul Ahad 
and the two ladies entered into a com- 
promise under which instead of 5 a. 4 p. 
share the two ladies got much less. The 
result was that the judgment-debtors got 
more than 10 a. 8 p. share. 

When the respondents mortgagees 
applied for the execution of their decrees, 
the plea taken by the mortgagor-appellant 
was that the mortgagees conld proceed 
only against that share which, according 
to the tinding of the Subordinate Judge 
in the suit referred to above, was owned 
by him. His plea was that the additional 


‘share which he possessed had become 


his in pursuance of the agreement which 
he had arrived at with the above-men- 
tioned two ladies after the decree of the 
High Court and, therefore, the mort- 
gagee could not proceed against that 
share. The learned Subordinate Judge 
in whose Court the application for execu- 
tion was made repelled the contention 
and held that the mortgagor was estopped 
from taking any such plea and that the 
property which he had mortgaged was 
liable to be sold whether it was 
owned by the mortgagor atthe time when 
he created the mortgage or whether it 
came to his possession subsequently. 
Against that decree the present appeal 
has been preferred. 

The only question for our considera- 
tion is whether the decision of 
the learned Subordinate Judge on the 
point mentioned above is correct. We 
have heard the learned Counsel appear- 
ing for the appellant and after hearing 
him we are satisfied that there are no 
grounds for disturbing the order passed 
by the learned Subordinate Judge. 

It is a well-known proposition of law 
that the mortgagor is estopped from plead- 
ing that he was not entitled to mortgage 
the property which he mortgaged. He is 
also estopped from defeating the claim 
of the mortgagee in any property which 
he had mortgaged and which he did not 
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actually own at the time of the mortgage 
has subsequently come into his possession. 
This is the principle which is enacted by 
s. 43 of the Transfer of Property Act. 
The question has been discussed in 
Wiltsie on Mortgage Toreclosure, 3rd 
edition, at pages 637, 691 and 692 and 
the whole case-law on the subject (English 
and American) has been discussed at 
length. It is stated at page 637 as 
follows :— 

_“A party who mortgages his property with 
covenants of title is estopped from pleading in 
defence to a foreclosure, that at the time of the 
execution of the mortgage he had no title to, nor 
interest in, the mortgaged premises, or any part 
thereof; neither can he set up asa defence a defect 
Ya his title." 

At page 692 we find the following 
observations which are based of the cases 
cited therein :— 

“Thus where a mortgagor in his mortgage 
warrants the title to lands which he really does 
not possess, and subsequently acquires title thereto, 
the title subsequently acquired wil! inure to the 
benefit of the mortgagee, the same as ifthe entire 
title had been originally possessed by the mort- 
gagor, and will estop such mortgagor, and all 
persons claiming under him, from subsequently 
asserting any title against the mortgagee and those 
claiming under him. The reason for this seems to 
be that the mortgagor will not be permitted to 
attack a title, the validity of which he has co- 
yenanted to maintain.” 

We might be permitted to make one 
more quotation from this book which is 
to be found on page 693 and whichis as 
follows :— 

“The reason is that the estate thus affirmed to 
be in the party at the time of the conveyance 
must necessarily have influenced the grantee in 
making the purchase, And hence, the mortgagor 
and those in privity with him, in good faith and 
fair dealing should be for ever thereafter precluded 
from gainsaying it.” 

We are in agreement with the view 
expressed above. The mortgagor when he 
executed the three mortgage-deeds believed 
that he was fully competent to execute 
them, Years after a claim was broughi 
for a part of the estate. If the decree of 
the High Court had set aside the decrees 
which the mortgagee had obtained against 
the. mortgagor, then the position would 
have been different, but the High Court 
never set aside the decrees which the 
mortgagee had obtained against the mort- 
gagor. The litigation as regards a share 
in the entire l6-annas was between the 
mortgagor and his relations. The mort- 
gagees certainly were also parties to the 
suit and if any decree had been made 
against them they would have been bound 
by it. For instance if 16-anna share had 
been mortgaged to them and under that 
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decree of the High Court it had been 
decided that the mortgagor was the owner 
of only a 10 anna share, then certainly 
the mortgagees would have lost their 6 
annas which had been mortgaged to 
them. The result of the High Court decree 
in the case before us in no way affected 
the three mortgages set up by the mort- 
gagees. The two ladies were unable to` 
pay the amount which they had been 
directed to pay under the decree of the 
High Court and any agreement which the 
mortgagor may have made with them 
would not in the least affect the rights 
of the mortgageee who were not parties 
to it. : 

In the case before us there is another 
point which is against the judgment- 
deblor. It is this. The mortgagees have 
obtained decrees on foot of the three mort- 
gages against the mortgagor. The mort- 
gagor in the three suits instituted against 
him never tcok the plea that he was 
not entitled to mortgage the entire property 
which he had mortgeged. Those decrees 
were made final. The Court executing 
the decree cannot go behind them. All 
that it has to seethat the property against 
which the mortgagee decree-holder desires 
to proceed is in possession of the mort- 
gagor or his representatives. If that be 
so, then the mortgagee is entitled to 
proceed against that property and a Court 
executing a decree will not in execution 
department enter into the complicated 
question as regards the nature of the title 
of the morigagor. For instance, a Court 
executing a mortgage decree is not entitled 
to decide whether the property which the 
mortgagor got after the execution of the 
mortgage deeds can be sold in execution 
of a mortgage decree. It will look into 
the mortgage decree and if it finds that 
the property sought to be sold is specified 
therein, then its plain duty will be to 
execute the decree leaving the parties to 
have their rights determined separately 
by institution of a separate suit. In these 
cireumstances we are of opinion that the 
decision of the Court below is correct 
and we accordingly dismiss the appeal 
with costs. 

N. Appeal dismissed, 
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OUDH CHIEF COURT 
First Civil Appeal No. 49 of 1932 
April 13, 1934. . 
SRIVASTAVA AND SMITH, JJ, 
SHAH MUHAMMAD KHAN— 
PLAINTIFE— APPELLANT 
VErsSus 
Raja Saiyid AHMAD ALI KHAN— 
DEFENDANT—RESPONDENT 

Limitation Act (IX of 1968), s. 19—Scope of s. 19— 
Admissions, effect of— Creditor's letter stating amount 
due— Reply by debtor's secretary that arrears would 
be paid in a certain month— Whether constitutes 
acknowledgment- Contract Act (IX of 1872), s.1&6— 
Authority not expressed—Question of authority tobe 
decided according to circumstances—Practice—W ith- 
holding of written evidence throwing light on proposi- 
tion—Whether sound—Duty of pariy knowing all 
circumstances, to give evidence—Interest—Interest by 
way of damages—Six per cent., if excessive. 

Explanation 1 of s. 19, Limitation Act is very 
wide in its scope, It shows that admissions, how- 
ever indirect, and even ifaccompanied by a refusal 
to Pay, can be sufficient as acknowledgment. [p. 991, 
col. 2 

In a letter the creditor stated that a sum of money 
was due to him under accounts and the secretary of 
the debtor replied by post that he had been directed 
to intimate that all arrears under accounts would be 
paid by a certain month : 

Heid, that it was a statement by a duly authorized 
agent and constituted an acknowledgment of liability 
dy s. 19, Limitation Act and saved limitation. 
ibid. 

Section 166 of the Contract Act provides that the 
authority of an agent may be expressed or implied. 
Tn cases where the authority is not expressed, the 
question whether an agent had or had not authority 
to act in a particular matter on behalf of the princi- 
pal is to be decided according to the circumstances 
of each case. [p. $90, col. 1,] 

It is an inversion of sound practice for those desir- 
ing to rely upon acertain state of facts to withhold 
from the Court the written evidence in their posses- 
Ben aia would throw light upon the proposition, 
ibid. 

It is the bounden duty of a party personally know- 
ing all the circumstances of the case to give evidence 
in the suit and be subjected to cross-examination, 
and his non-appearance as a witness would be the 
strongest possible circumstance, going to discredit 
the truth of his case. [p. 989, col. 2.] 

Interest by way of damages at 
anaum is not excessive. 

F.C. A. against the order of the Subordi- 
nate Judge, Mohanlalganj, Lucknow, dated 
March 21, 1932. 

Mr. Muhammad Husain, for the Appellant. 

Messrs. Ali Zaheer and Ghulam Imam, 
for the Respondent. | 

Judgment.—This is a plaintiff's appeal 
against the decree dated March 2], 1932, 
of the learned Subordinate Judge cf 
Mohanlalganj at Lucknow, dismissing his 
claim. It arises out of a suit for recovery 
of the price of cloth alleged tohave been 
purchased by the defendant, the Raja of 
Salempur, from the plaintiff whois a 


cloth merchant carrying on business in 


6 per cent. per 
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Lucknow. The plaintiff claimed Rs, 3,633 
for the price of cloth and Rs. 3,117 for 
interest at the rate of 12 per cent. per 
annum, total Rs. 6,750. 

The defendant denied the claim in toto. 

On the pleadings of the parties the 
learned Subordinate Judge framed the 
following ten issues: — 

1. Was the sum of Rs. 202-7-0 due to the 
plaintiff from the defendant in 1924? 

2. Did the defendant purchase from 
the plaintiff articles worth Rs. 801-2-0 on 
January 21, 1925, and articles worth 
Rs. 210-10-0 on May 24, 1925, and articles 
worth Rs. 410-7-3 on August 9, 1925, 
through Sarfaraz his servant ? 

3. Did the defendant purchase cloth 
worth Rs. 391-4-0 on May 1, 1925, through 
Irshad Ali Naib ? 

4. Did the defendant purchase articles 
worth Rs. 302-9-0 on December 12, 1925, and 
articles worth Rs.1,404-4-6 on January 1, 
1926, and articles worth Rs. 1,459-19-9 on 
January 21, 1926, and articles worth 
Rs. 121-1-6 on February 1, 1926, through 
Riasat Ali his servant ? 

5. Did the defendant purchase articles 
worth Rs, 24-15-9 on April 20, 1926, through 
Jhallan and Kanhaya Lal his servants ? 

6. Did the defendant purchase articles 
worth Rs. 814-8-3 on May 6, 1927, through 
Akbar Husain and Zakirul Husain his 
servanis ? 

7. Did the defendant pay Rs. 745 on 
May 6, 1927, in part payment of articles 
purchased on that day ? 

8. Didthe defendant purchase articles 


worth Rs. 734-15-6 on June 13, 1927, 
through Yusuf Ali alias Babban his 
servant ? 


9. Did the defendant pay 
(a) Rs. 2,000 on June 8, 1928, and 
Rs. 500 on June 15, 1928. 
(b) Were these payments appropriated 
towards the principal ? 
(c) Is the suit within limitation ? 

10. To what interest is the plaintiff en- 
titled ? . 

As regards Issue No. 1 the learned 
Subordinate Judge found that the defen- 
dant was not liable for the sum men- 
tioned in this issue, but his servant Sar- 
faraz was liable for it. 

In respect of Issue Nos. 2, 3, 4, Gand 8 
he found thatthe cloth was purchased by 
defendant’s servant named in these issues 
of the value and on the dates entered there- 
in, but it was not proved that they purchas- 
ed it forthe defendant or had authority to 
do so on his behalf. 
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Issue No.5 was not pressed ‘on behalf 

ore plaintiff, and was decided against 
im. 

Under Issues Nos. 7 and 9 (a), the trial 
Judge held that the payments of Rs. 745, 
Rs. 2,000 and Rs. 500 were proved. 

Under Issue No. 9 (b) he held that the 
aforesaid payments were appropriated 
towards the principal and that the balance 
of Rs. 3,633 on account of principal - re- 
mained due to the plaintiff for purchases 
made between the January 1, 1926, and 
June 13, 1927. 

Under Issue No. 9 (c) he held that the 
claim forthe amount just mentioned was 
barred by time. He was of opinion that 
it could not be saved by the acknowledg- 
ment contained inthe letter Fx. 23, dated 
July 5, 1928, because, although the genu- 
ineness of the letter was established, yet it 
was not-shown that Ghazanfar Ali, the 
writer of it, had authority to make the 
acknowledgment. 

Lastly he held under Issue No. 10 that 
the plaintiff was entitled only to 
Rs, 1,558-8-0 for interest by way of damages 
at 6 per cent. per annum. 

The learned Counsel for the plaintiff- 
appellant challenges the correctness of 
_the findings which are against him. The 
learned Counsel for the defendant-respon- 
dent has tried to uphold those findings 
except the one abont the rate of interest 
which he questions as being too high. 

We are of opinion that this appeal ought 
to succeed. We regret to remark that the 
defence setup by the defendant to say 
the least of it, is not straightforward. A 
-glaring instance of it is furnished by the 
denial made by him of payments ad- 
mitted by the plaintiff. In paragraph 5 
. Of the plaint it was stated that the defen- 

dant had paid Rs. 7450n May 6, 1927, 
.Rs. 2,000 on June 8, 1928, and Rs. 500 on 
June 15, 1928, in respect of the price of 
cloth supplied to him. In the written 
‘statement, the defendant admitted that 
he hadpaid Rs. 745 to the plaintiff on 
May 6, 1927, but the rest of the contents 
of paragraph 5 of the plaint was denied. 
-In paragraph 14 of the written statement 
it was -stated that afier May 6, 1927, 
the defendant did nut pay any amount to 
the plaintiff in respect of the account. 
This denial of the payment of Rs. 2,000 on 
June b, 1928, and of Rs. 500 on June 15, 
1926, was maintained also in the oral 
‘pleadings recorded by the Court on 
October 9, 1931. It may be mentioned 
that the plaintiff had stated that limitation 
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for the claim was saved by the paymenis. 
So the reason for the denial clearly was 
to prevent the plaintiff from making use 
of them for saving limitation. In the course 
of the trial it was proved by the defen- 
dant's own account books that the sums of 
Rs. 2,000 and Rs. 500 had been paid to 
the plaintiff on account of the price of 
cloth. The finding of the lower Court that 
the aforesaid payments had been proved 
has not been disputed before us. We 
have thought it worth while io make 
reference to itin order toshow the irres- 
ponsible character of the defence set up in 
the case. 

It has already been mentioned that ac- 
cording to the finding of the lower Court 
a sum of Rs. 3,633 is due to the plaintiff in 
respect of the cloth sold by him to the 
defendant’s servants. The finding also 
has not been challenged. It was admitted 
inthe lower Court as well as before us 
that Sarfaraz, Saiyid Irshad Ali, Riasat 
Ali, Akbar Husain, Zakirul Husain and 
Yusuf All alias Babban, the -persons who 
made these purchases, were in the service 
of the defendant at the time when these 
purchases were made, The fact of their 


‘having made the purchase is established 


by the counterfoils Nos. 23, 46, 54, 65, 92, 
99, 109, 114, 125, 162 and 19) of the bill 
book. Exhibit 37-2, which bear the 
signatures of the above-mentioned servants. 
The only question is whether the cloth 
purchased by these servants as evidenced 
by the counterfoils above referred to was 
purchased by them for the defendant, and 
whether they had authority to do so on 
his behalf. The plaintiff's case as men- 
tioned in the plaint was that he had been 
supplying cloth to the defendant's father, 
and that the practice had been for the 
defendant's father to send for the cloth 
through servants from the shop of the 
plaintiff. It was also alleged that a detailed 
account used to be sent with the .goods 
and the price used to be paid subsequently. 
Inpara. 3 of the plaint it was alleged 
that after the death of the defendant's 
father, ‘the defendant also continued the 
same practice in respect of the purchase 
of cloth and payment of the price.” This 
paragraph was admitted without any 
qualification in the written statement. 
Thns on the defendant’s own admission, 
he used to purchase cloth from the plaintiff 
through his servants and used to receive 
a detailed account and to pay the price 
subsequently. It is also admitted as 
mentioned above thatall the persons who 
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obtained the cloth apd signed ite c.unler- 
foils werein the defendant's seivice at the 
time when the purchases were made. The 
plaintiff went into the witness-box, and 
swore that all the goods in question were 
purchased by the defendants. He stated 
further that he used to take the cloth 
tothe’ defendant and show it to him, 
and that the defendant himself used to 
make the selection before making the 
y urchase. He added that when the voucher 
was made out, the defendant used to tell him 
to get itsigned by the servant to whom the 
cloth was handed over, and that he 
accorcingly used to get the voucher sign- 
ed by the servant concerned. This state- 
ment has been criticised on the ground 
that the system of purchase deposed 
to by the plaintiff is different from that 
stated inthe plaint. This is so, but the 
statement of P. W. No. 1, Saiyid Iftikhar 
Husain, corroborales the plaintiff's state- 


-ment that he used to take cloth to the 


defendant, who used to make purchases 
personally. The testimony of Saiyid 
Iftikhar Husain who was at one time 
the Registiar of the Court of the Judicial 
Commissioner of Oudh and later a Judge 
inthe Jaipur Estate, is above suspicion 
and has not been questioned by the learned 
Counsel for the defendant. We have, 
therefore, no doubt that on some occasions 
at ledst, purchases were made by the de- 
fendant personally, even though the vouch- 
ers were signed by servants. The docu- 
menis on the reecrd show that during the 
period in suit,:as well as before it, all 
counterfoils of vouchers have been signed 
by one servant or another of the defendant. 
There is not a single counterfoil bearing 
the defendant’s own signature. The cor- 
respondence between the parties which has 
been put in evidence and to which refer- 
ence will be made hereafter, also shows that 
the defendant himself never signed any 
letters but they used always to be issued 
under the signature of his private secretary. 
The defendant's account also shows that in 
several cases payments have been made 
by him in respect of promissory notes exe- 
culed by servants. It has already been 
shown, and the fact is no long disputed, 
that the defendant paid to the plaintiff from 
time to time Rs. 3,245, and the payments 
are recorded in his own account books as 
having been made towards the account for 


purchase of cloth. There is no room for - 


doubt that these payments were made in 
respect of goods received by servants, or in 
respect of which counterfoils had been 
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signed by them at the time of purchase. 
There is no explanation why these pay- 
ments were made if the goods did not reach 
the defendant, or if the servants had no 
authority to make the purchases or sign the 
vouchers. If was admitted in the oral 
pleadings that Sarfaraz one of the servants 
who made a number of purchases in dis- 
pute, is still in the defendant's service. 
Defendant Witness No. 1, Ahmad Ali, the 
solitary witness examined on behalf of the 
defendant, also admitted that Sarfaraz is 
the daroga of the “toshakhana,” and is one 
of the most trusted servants of the defend- 
ant. He also stated that Riasat Ali another 
servant who made some of the purchases 
in dispute, is still in the defendant’s service. 
Out of the total purchases amounting to 
Rs. 6,650-8-9 which are in dispute and form 
the subject-matter of Issues Nos. 2, 3, 4, 6 
and 8, the purchases made by Sarfaraz 
and Riasat Ali amount to no less than 
Rs. 4,709-13-0. The defendant has not 
thought fit to examine either Sarfaraz or 
Riasat Ali to rebut the plaintiff's statement. 
He himself has not cared to go into the 
witness-box to deny his having received the 
articles for which vouchers have been sign- 
ed by his servants, or even to say that they 
had no authority to make the purchases 
on his behalf. In Gur Bakhsh Singh v. 
Gurdial (1), it was held by their 
Lordships of the Judicial Committee 
that itis the bounden duty of a party per- 
sonally knowing all the cireumstances of 
the case to give evidence in the suit and 
be’ subjected to cross-examination, and his 
non-appearance as a witness would be the 
strongest possible circumstance going to 
discredit the truth of his case. 

Further, we have no doubt that the 
vouchers for the purchases were given to 
the servants and presumably reached 
the defendant. The defendant was 
required to produce them. He did not 
deny having received the vouchers, but it 
was stated on his behalf that on a search 
being made amongst his records they could 
not be found. We agree with the learned 
Subordinate Judge that in the circum- 
stances they must be presumed to be with 
the defendant or his servants, and their 
non-production establishes the correctness 
of the plaintiff's counterfoils. lt is also 
unconceivable that the defendant, who main- 
tains a large establishment, should have 


(1) 105 Ind. Gas. 220;4O W N 935; 460L J 272; 
A1R1927P0 230; 53 M L J 392; 29 Bom. L R 
1392; (1927) M W N 778; 28 P L R 567; 320 W N 
119 (P 0). 
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tkpt no record of the purchases made by 
heim on credi He has not thought fit to 
produce any of his accounts to -show ‘the 
paronan actually made and received by 
im. The following remarks made by 
their Lordships of the Judicial Committee 
in Murugesam Pillai v. Manickavasaka 
Pandara (2), seem applicable to the case: 

“A practice has grown up in Indian procedure 
of those in possession of important documents or 
information lying by, trusting to the abstract doc- 
trine of the onus of proof, and failing, accordingly, 
to furnish to the Oourts the best material for its 
decision. With regard to third parties, this may 
be right enough—they have no responsibility for 
the conduct of the suit but with regard to the 
parties to the suit it is, in their Lordships’ opinion, 
an inversion of sound practice for those desiring 
to rely upon a certain state of facts to withhold 
from the Court the written evidence in their posses- 
sion which would throw light upon the proposi- 
tion.” 
` We might remark in the words of their 
Lordships that the present is a good instance 
of this practice. 

Section 186 of the Contract Act pro- 
vides that the authority of an agent may 
be expressed or implied. In cases where 
the authority is not expressed, the question 
whether an agent had or had not authority 
to act in a. particular matter on behalf of 
the principal is to be decided according to 
the circumstances of each case. Having 
given our careful consideration to all the 
circumstances of the case, we are of 
opinion that there is no reason to disbelieve 
the plaintiff, and the servants who made 
the purchases in dispute must beheld to 
have had implied authority to do so on 
behalf of. the defendant. The fact that the 
defendant has paid large sums, on account, 
to the plaintiff seems to us to be very 
< trong circumstance and almost conclusive 
against the defendant. 


The next question is as regards limita- 
tion. It has already been mentioned that 
the purchases now in dispute were made 
between January J, 1926, and June 13, 
1927, The present suit filed on May 21, 
1931, that is, more than three years after 
even the last purchase. The claim is, 
therefore, on the face of it barred by 
limitation. ‘The plaintiff seeks to save 
limitation with the help of certain acknow- 
ledgments in writing by calling in the aid 
of the provisions ofs. 19 of the Limitation 
Act. The case as regards acknowledgments 
has been presented before us in two as- 


(2) 39 Ind. Cas, 659; 44 I A 9%; SIMILE 238; 32 
MLJ 369:15A LJ 281; 1 P L W 457;5 LW 759: 
21 O W N 761; 40 M 402; 19 Bom. L R 456; 250 Ld 
580; (1017) M W N 487 (P O). - 
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pects. In support of the first aspect, re- 
liance has been placed upon a letter, Ex. 73, 
dated July.5, 1928, addressed to the plaintiff 
by Ghazanfar Ali, secretary to the defend- 
ant. This letter purports to have been sent 
in reply to the plaintiff's letter, a copy of 
which is Ex. 22, dated June 30, 1928, - 
addressed to the defendant personally. 
The original of Ex. 22 was admittedly sent 
by post. It must be presumed to have 
been delivered to the defendant. In this 
letter the plaintiff stated that Rs. 3,633-0-6 
were due to him under accounts. Exhibit 
23 acknowledges the receipt of the letter 
dated June 30, 1928, by post and says 
that it was put before the Raja Sahib, 
and that the writer had been directed to. 
intimate that all the arrears of accounts 
would be paid in the month of October 
1928. It was admitted in the oral plead- 
ingsthat Ghazanfar Ali was the defendant’s 
secretary until two months before the 
pleadings were recorded by the Court on 
October 9, 1931. Defendant Witness 
No. 1. Ahmad Ali, had the hardihood to 
deny the fact of Ghazanfar Ali having 
been the secretary of the defendant even 
contrary to the pleadings just mentioned. 
The lower Court has found that Ex. 23 
has been proved to be inthe handwriting 
of Ghazanfar Ali. This fact was also 
admitted before us by the learned Counsel 
for the defendant. Thus the genuineness 
of the letter being no longer in dispute, 
the only question is whether or not 
Ghazanfar Ali had been authorized by 
the defendant to say that the arrears 
would be paid in October 1928, as stated 
in the letter. Or in other words the letter 
being admitted, the latter was a person 
duly authorized in this behalf within the 
meaning of Ex. 2 of s.19 of the Limita- 
tion Act. Great stress has been laid upon 
the fact that Ghazanfar Ali was not exa- 
mined by the plaintiff. The record shows 
that Ghazanfar Ali was summoned by the 
plainiff for December 14, 1931. The sum- 
mons was served on him and he was 
present in Court on that date. The case, 
however, could not be taken up on this 
date. Later on he seems to have evaded 
service. The plaintiff's evidence was closed, 
except for the production of Ghazanfar Ali, 
who was absent, on February 3, 1932. The 
next day, the Court permitted Ghazanfar 
Ali tobe summoned again on the plaintiff 
giving an undertaking that he would 
get him served. Two sets of summonses 
were issued, one through the Oourt and 
the other a dasti summons given to the 
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plaintiff. Thereport of the process-server 
on, one of these summonses was that on 
seeing him (the process-server), Ghazanfar 
Ali went inside the house and did not 
come out again. Thus the plaintiff having 
failed tosecure the attendance of Ghazan- 
far Ali, the Court refused to grant him any 
further adjournment, Defendant’s Witness 
No. J, Ahmad Ali, stated that once he 
saw the plaintiff and Ghazanfar Ali talk- 
ing together in Kaiserbagh, in August 
1931, and that they became silent on his 


arrival which crealed a suspicion in his. 


mind. Ahmad Ali’s statement is full of 
bare-faced lies, and the story told by 
him is quite incredible. Except for this 
statement of Ahmad Ali, there is nothing 
to suggest that Ghazanfar Ali was in any 
way under the plaintifi’s influence. We 
are not, therefore, prepared to make any 
presumption against the plaintiff by 
reason of Ghazanfar Ali's not being pro- 
duced. Ghazanfar Ali was admittedly 
the defendant's secretary. He wrote the 
letter, Ex. 23, in the ordinary course of 
business in reply to a letter which pre- 
sumably reached the defendant. Exhi- 
bit 25,dated July 10, 1929, is a copy of the 
next letter sent by the plaintiff and 
addressed to the defendant personally. 
It was sent hy registered post and must 
be presumed to have been delivered to 
the defendant. In this letter the plaintiff 
stated that the defendant had sent hima 
written promise about the payment of the 
sum of Rs. 3,683 in the month of October 
1928, and complained that the promise 
bad not been fulfilled. He conveyed to the 
defendant a veiled threat of instituting a 
suit if his account was not cleared within 
fifteen days. In spite of this the defendant 
never repudiated having made a pro- 
mise about payment being made in 
October, 1928. The reply to this letter 
is Ex. 27, dated July 26, 1929, written by 
Ghazanfar Ali, secretary. All that he 
says inthis letter is that on a search 
being made, the complete accountsof the 
plaintiff could not be found and he there- 
fore asks that complete accounts be sent 
to him. In reply .tothis, datewise accounts 
were submitted by the plaintif with a 
covering letter, a copy of which is 
Ex. 29, dated August 14, 1929. This is 
followed by another letter, acopy of which 
is Ex. 32, dated August 31, 1929, signed by 
Ghazanfar Ali, in which he says that the 
accounts sent by the plaintiff were insuffi- 


cient,and that detailed accounts must be. 


‘Sent. The plaintiff replied to this by his 
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letter Ex. 34, dated September 16, 1929. 
This was followed by another letter a copy 
of which is Ex. 35, which was addressed 
to Ghazanfar Ali. Section 18 of the Evi- 
dence Act provides that statements made 
by aparty to the proceeding or by an 
agent to any such party whom the Oourt 
regards under the circumstances of the 
case as expressly or impliedly authorized 
byhimto make them, are admissions. We 
are satistied that Ghazanfar Ali was the 
secretary of the defendant and used to 
carry on correspondence on behalf of 
his master. In the circumstances of the 
case we have little doubt that he had 
implied authority to make the admissions 
contained in Ex. 23, The fact that reference 
was made to the promise contained in 
Ex. 23 in the subsequent registered letter 
addressed tothe defendant personally and 
no repudiation of it was made on his 
behalf, leaves no doubt in our mind that 
the statement was madé under the direc- 


tions of the defendant, as stated in 
the letter. In this connection also 
we might repeat ihat the defendant 


has not thought fit to enter the witness- 
box to deny the correctness of the state- 
ment contained in Ex. 23. We must, 
therefore, hold that Ex. 23 evidences an 
acknowledgment made by a duly authorized 
agent within the meaning ofs:19of the 
Limitation Act. We might note that it 
was not disputed on behalf of the defend- 
ant thatif itis held that the statement 
was made bya daly authorized agent, it 
constituted a sufficient acknowledgment 
of liability under the provisions of s. 19 
of the Limitation Act. h 

The plea of acknowledgment in its 
second aspect was based on the request 
made by Ghazanfar Ali to the plaintiff 
under the letters Exts. 27 and 32 asking 
for complete and detailed accounts to be 
sent to him. Explanation 1 tos. 19 is very 
wide in its scope. Itshows that admissions, 
however indirect, and even if accompani- 
ed bya refusal to pay, can be suf- 
cient as an acknowledgment. In Hals- 
bury’s Laws of England, Vol. 19, p. 64, 
the law has been stated as follows:— 

“A request foran account or for details of the 
alleged debt......is a sufficient acknowledgment 


from which a promise to pay the amount found to 
be due may be inferred.” 


The decision of their Lordships of the 
Judicial Committee in Mantram Seth v. 
‘Seth Rupchand (3), shows that the require- 

(3; 33 O 1017; 33 I A 165;4 O LJ 91; 8 Bom. L 


R :01; 100 W N67; 16M L J 300; 1M LI 199;34 
LJ 525; 2 N LR 130'(P 0) 
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ments of the English Law, in the.matter 
of acknowledgments are more stringent 
thanthose contained in s: 19 ofthe, Indian 
Limitation Act. In view ofthe conclusion 
reached by usin favour of the plaintiff in 
regard tothe first aspect of the question 
itis hardly’ necessary to decide the question 
as presented in its second aspect. But 
in view of the wide terms of Explanation 1 
tos. 19 of the Indian Limitation Act and the 
. English rule as enunciated by Lord 
Halsbury, we are inclined to hold that the 
request contained in Exts. 27 and 32 
should algo be held to constitute sufficient 
acknowledgment. We must, therefore, 
hold that, limitation is saved under s. 19 
of the Limitation Act, and that the suit is 
within time. 
_ Lastly, as regards interest, the learned 
Younsel for the defendant has not disputed 
his-liability to pay interest by way of 
damages as found by the lower Court. His 
only contention is that in these days of 


‘economic depression when the rate of 
. interest is fairly low, interest at 6 per 
cent. per annum is excessive. We are 


unable to accede to this contention. Six 
per cent. isthe usual rate at which interest 
is allowed by Courts, even after decree. 
We do not'think that the 6 per cent. per 
“annum . allowed by the lower Courtis by 
any means;excessive. 
> The result, therefore, is that we allow 
the appeal, set aside the decree of the lower 
<7 Courtyiand decree the plaintiff's claim 
“for Rg 3,633 on account of principal and 
Rs. 1,558-8-G:on account of interest by way 
8fdaniages upto the date of suit, total 
Rs. °5,191-8-U'together with future interest 
+. at 6@-per.cent*per anum from the date of 
suit till realization. The plaintiff will get 
proportionate costs on the amount decreed 
in both the Courts. 
Ne Appeal aliowed. 
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GALCUTTA HIGH COURT 
Civil Appeal No. 323 of 1934 
July 17, 1934 
M.N. MUKERII, Aora. O. J. AND S. K. 
GuosE, J. 2. 
BHUDEB CHANDRA SARKAR— 
JUDGMENT-DEBTOR—APPELLANT 
VETSuUS 
ASUTOSH DUTTA-—DRrosEB-HOLDER 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), s, 47, 
0. XXI, r. 66— Objection that sum paid in part satis- 
faction of rent decree is not credited—Whether one 
under s. 47—-Applicability—Bengal Tenancy Act 
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{VIII of 1885), s 163—Objection. that.valuation was 


too low and evidence should be allowed to prove 
correct valuation—Refusal of—Whether can be 
challenged by way of appeal—S. 163, if excludes 


procedure “asto “issue of notice under O, XXI, r. 66,. 
Civil Procedure Code. A a 

An objection in execution that a certain sum was 
paid in part satisfaction of arent- decree, but no 
credit had been given for that payment falls within f 
8. 47, Oivil Procedure Code, and can legitimately P 
form the subject-matter of an appeal. " ey 

Where au objection is taken that the valuation put, 
down in the sale proclamation is toolow and that 
the judgment-debtor is entitled to the notice con- 
templated by O, XXI, r. 66 of the Code and in 
any event he should be allowed evidence to establish 
that the valuation suggested by him is correct; the 
order refusing it cannot be challenged by way of 
appeal from that order. 

The provisions of s. 163, Bengal 
sanctioning as it does a procedure for issueof a 
combind order of attachment and proclamation, : 
exclude, by implication, the procedure as. to the 
issuing of a notice. A 


C. A. from the original order of the Sub- 
Judge, Second Additional Court, 24-Pai-, 
gannas, dated June ?, 1934. me 

Messrs. Khetra Mohan Ghose and Mahen- ` 
dra Kumar Ghose, for the Appellant. — 

Messrs. Anilendra Nath Roy Chowdhury .., 
‘and Rabindra Nath Chowdhury, for the: » 
Respondent. 3. 

Judgment.—This is an appeal by a 
judgment-debtor from an order dismissing 
his objection to a proposed sale of his 
tenure in arrears in execution ofa deeree — 
for rent obtained in respect of it. yg | 
decree for rent which was passed on ¢com- = 
promise, was put into execution, anda 
combined writ of attachment and- sale 
proclamation was issued under s. 163, 
Bengal Tenancy Act. The judgment- 
debtor put in an objection in which several 
grounds were taken. This objection hav- 
ing been overruled the present appeal has 
been preferred. 7 


Tenancy Act 


` 


9 


One of the grounds of objectionis that a 
sum of Rs. 4,000 was paid in part satisfac- 
tion of the decree but no credit has been 
given for that payment. This objection 
falls within s. 47 of the Code, and so can 
legitimately form the subject-matter of 
this appeal. On the merits, however, the 
objection cannot succeed, because no suffi- 
cient evidence to establish it hagt been 
adduced. The judgment-debtor has néither ` 
examined himself nor produced his. ac- 
counts. His case is that the payment. was 
made to the decree-holder’s son. This 
gentleman has denied the payment and 
his evidence is far more reliable than that 
of the witnesses by whom the judgment- 
debtor has sought to prove it. j 


Another objection taken is that the 
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valuation put down in the sale proclama- 
tion istoo low and that the judgment- 
debtor is entitled to ths notice contemplated 
by O. XXI, r. 66 of the Gods and that in 
any event heshould be allowed evidence 
to establish that the valuation suggested 
by him is correct. So far as this objection 
is concerned the order madeby the Court 
| below cannot be challenged by way ofan 
© appeal from that order, 
that, the provisions of s. 163, Bengal 
Tenancy Act, sanctioning asit does a proce- 
dure for issue of a combind order of at- 
tachment and proclamation, exclude, by 
implication, the procedure as tothe issuing 
ofa notice, The judgment-debtor's prayer 
to be allowed to adduce evidence, therefore, 
| has been rightly rejected. 

. We think, however, it would bea wise 
exercise of discretion to put in, in the 
sale proclamation the judgment-debtor’s 
+ valuation, asin the alternative, in addi- 
tion to the valuation suggested by the 
decree-holder. This should now be done 
as the parties have agreed to such a course 


rN 


a 


just given the ` 
| costs, Hearing fee three gold mohurs. 
~ Let the record be sent down with as little 
delay as possible. 

N. Appeal dismissed. 


- LAHORE HIGH COURT 
Second Civil Appeal No. 1286 of 1929 
January 25, 1934 
Tex CHAND AND AGHA HAIDAR, Jd. 
: ISHAR DAS AND ANOTHER— 
| PLAINTIFFS-— A PPELLANTS 
t g VETSUS 
l Musammat FATIMA BIBI AND OTHERS— 
, DEFENDANT3 —RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss. 43, 5, 
37, 17—Discharge application— Debtor absent— 
Adjudication, if automatically cancelled — Inherent 
ı powers—Whether, same as Civil Court’s—Ex parte 
| order—Injustice from—If can be undone—S, 17— 
Scope of Death of insolvent—Insolvency proceedings 
| of terminated. 
4 
| 





Ifthe debtor fails to apply for an order of dis- 
charge within the period specified by the Oourt, or 
having made such an application he does not ap- 

| pear on the date of hearing, | the adjudication does 
not stand: cancelled automatically but that the 

| Court must make an express order annulling the 

1 order of an adjudication. Abraham v. Svokiar(l), 

| Jethaji Peraji v. Krishnayya (2), Gopıl Ram v, 

' Magni Ram (3) and Walt Mohamad Kasim v. Haji 
Yakub Haji Abba & Co. (4), followed. [p. 991, cols. 
1&2, 

An Laas Court while passing an order under 
s. 43, Provincial Insolvency Act, anoulling adjudi- 
cation, omitted to pass an order under s. 387, 

: Provincial Insolvency Act, directing that the property 
of the insolvent shall vest inthe Official Receiv- 


er; 
153—125 & 126 
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But apart from | 


being adopted. Subject to the direction: 
appeal is dismissed with. 
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Held, that the Insolvency Oourt possessed the 
inherent powers of a Civil Court,to make necessary 
orders forthe endsof justice and to prevent the 
abuse of the process of the Court, and the Court could 
add the omission ata late stage Chouthmal Bhagi- 
rath v. Jokhi Ram (5), followed. Roop Narain v. 
King King & Co, (6), applied, Jethaji Peraji v. 
Krishnayya (2), approved. Oficial Receiver, Tanjore 
v. Nataraja Satrigal (7), Munnu Lal v. Kunj 
Behari (8), Abtureddi v. Venkatareddi (9), Panna 
Lal v. Abdullah Usman (10) and Sarat Kumar 
Ray v. Nabin Chandra Ram Chandra (11), ap- 
plied. [p. 925, col, 1.] 

The Insolvency Judge bas the power to undo the 
injustice which is likely to have resulted from his 
ex parte order when no innocent third party had 
acquired any rights. [p. 995, col 2.] 

The insolvency proceedings do not come to an 
end on the death of the insolvent. [p. 996, col. 1.] 

Mr. D. C. Ralli, for the Appellant. 

Mr. B. P. Khosla, for the Official Receiver, 
for the Respondents, 

Tek Chand, J.—On an application made 
by one of his creditors. Abdul Ghafur 
was adjudicated an insolvent on October 
9, 1923. The Court originally fixed one 
year from the date of adjudication as the 
period within which he should apply for 
his discharge, but several extensions were 
granted, the date finally fixed being 
July 3], 1926. OnJuly 1, the insolvent 
applied for an order of discharge, and 
the Court fixed October 5, 1926 for 
hearing the application. On that date the 
insolvent did not appear and the Court 
passed the following order: 

“The insolvent is absent. His application for 
discharge is hereby dismissed for default in ap- 
pearance, and under s 43 of the Actthe order of 
adjudication is annulled, Notics in Government 
Gazette.” : : 

On October 20,1926 the Official Receiver 
made the following submission in writ- 
ing to the Court. 

“I beg to report that by your order dated 
October 5, 1926 you annulled the adjudication of 
Abdul Ghafur insolvent, but no order as to vesting 
of property under s. 37 was made. As the inso- 
lvent is dead and Ihave money in my hands on 
account of his estate, 1 beg to suggest that an 
order under s. 37 vesting the estate in me for 
distribution among his creditors may now bo 
passed.” . 

The Court sent for the reccrd, on Janu- 
ary 4, 1927 and passed the following 
order: 

“In continuation of my order dated October 5, 
1926, it is hereby directed that the insolvent's pro- 
perty which has already come into the Receiver’s 
possession should vest in him for the benefit of 
the creditors.” 

On January 2], 1927 Balla Mal brought 
a suit against the heirs and legal repre- 
sentatives of Abdul Ghafur in the Court 
of the Subordinate Judge, for recovery of. 
certain sum of money alleged to be due to 
him by Abdul Ghafur deceased, On. 
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April 19, 1927, an-ex parte decree for the 
sum claimed was passed against the de- 
fendants, recoverable from the estate of 
Abdul Ghafur. In execution of this decree 
Balla Mal attached Rs. 1,239-11-6 out of 
the amount which the Receiver had col- 
lected in ithe course of insolvency, but 
which had remained undistributed on the 
date of the annulment of the adjudication. 
The Official Receiver objected to the at- 
tachment on the ground that the Inso- 
lvency Court by its order, dated Janu- 
ary 4, 1927, had vested the amount in 
him for the benefit of all the creditors. 
This objection was accepled by the execu- 
ing Court and the attachment raised on 
July 27, 1927. 

On October 10, 1927 Balla Mal institut- 
ed a suit under O., XXI, r. 63 against the 
Official Receiver and the heirs of Abdul 
Ghafur for a declaration that the amount 
lying with the Receiver was liable to at- 
tachment and salein execution of his de- 
cree, on the ground that the vesting order 
passed by theInsolvency Court on Janu- 
ary 4, 1927 was a nullity as the property 
had reverted tothe debtor under the pro- 
visions of s. 37 of the Act. The Official 
Receiver pleaded that the order of 
January 4, wes valid and proper and, not 
having been set aside on appeal or review, 
was binding on the plaintiff. The trial 
Judge held that the Insolvency Court 
had become functus officio as soon asit 
passed the order annulling the adjudica- 
tion on October 5, 1926, and that it had 
no jurisdiction to pass the supplement- 
ary order on January 4,1927. He accord- 
ingly decreed the suit. .On appeal the 
learned Additional District Judge disagre- 
ed with this view and dismissed the suit, 
The plaintiff Balla Mal preferred a second 
appeal to this Court, which came up for 
hearing before Jai Lal, J. sitting in Single 
Bench, who has referred the case to a Divi- 
sion Bench. 

_It may be stated at once that the learned 
Additional District Judge was clearly in 
error in supposing that 8. 43 lays down 
that if the debtor does not apply for an 
order of discharge within the period specifi- 
ed by the Court, or having applied, does 
not appear on the day fixed for the hearing 
of the application, the order of adjudica- 
tion is automatically annulled. The word- 
ing of s. 43 does not lend support to this 
view, and in several cases it has been rul- 
ed that if the debtor failsto apply for an 
order of discharge within the period specifi- 
ed by the Court, or having made such an ap- 
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plication he doed not appear on the date 
of hearing, the adjudication does not stand 
cancelled automatically but that the Court’ 
must make an express order annulling the- 
order of an adjudication [see Abraham 
v. Svokiar (1), Jethaji Peraji v. Krishnayya 
(2), Gopal Ram v. Magni Ram (3)] and the 
recent decision of the Rangoon High Court 
Wali Mahomed Kasim v. Haji Yaqub Haji 
Atba & Co. (4). It must, therefore be 
held that this part of the reasoning of the 
learned Additional District Judge, is un- 
sound. 

Jn, the case before us, however, this point 
is of no practical importance for as slated 
already, the Insolvency Judge actually 
passed an order on October 5; 1926 
annulling the adjudication under s. 43. 
When this order was made, neither the 
Official Receiver nor any of the creditors 
was present, and the attention of the learn- 
ed Judge was not drawn tothe provisions 
of s. 37. Indeed he does not appear to 
have cared to ascertain if the Receiver had 
in his possession any money, or other pro- 
perty which had been collected in the 
course of the insolvency, and consequently 
he did not at the time give any direction 
as to how they were to be disposed of. 
There seems to be no doubt that on Octo- | 
ber 5, the learned Judge had not applied 
his mind at all tothis aspect of the case 
it certainly was not his intention that the 
debtor should benefit by his own act in 
failing to prosecute his application for 
getting a discharge, and that the fruits of 
the labours of the Official Receiver be 
handed over to the debtor, to be enjoyed 
by him ashe thought proper, or seized by 
an individual creditor tothe detriment of 
ihe other creditors. This is clear from the 
fact that as soon as the omission was 
brought to the notice of the learned Judge 
he took steps to amend forthwith his pre- 
vious order by adding a direction that the 
aforesaid property shall vest in the Official 
Receiver for the benefit of the general body 
of creditors. - 

For the appellant it is not alleged that 
the amending order” of January 4, 1927, 
vesting the property in the Receiver was 
improper—indeed it is conceded that it 


Ae 81 Ind. Cas, 584; A I R 1924 Oal.777;51 O 
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(2) 122 Ind. Cas. 351; A I R 1930 Mad. 278; 52 M 
648; 29 L W 619; 57 M L J 116; (1929) M W N 489; 
Ind. Rul. (1930) Mad. 319. 

(3) 107 Ind. Cas, 830; A I R 1928 Pat. 338; 7 Pat, 
375; 9 P L T 329. 

(4) 144 Ind. Cas, 869; A I R 1983 Rang. 133; 6 R 
Rang, 20, E 
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was eminently just ard proper. It is 
argued, however, that the direction should 
have been incorporated in the order annul- 
ling the adjudication, and the learned 
Judge having omitted to do se, even though 
by oversight, he had no power to add it 
ata later stage. In my opinion this con- 
tention is without force and I have no 
hesitation in rejecting it. It assumes that 
an Insolvency Court does not possess the 
powers, which other Civil Oourts have, to 
make orders which may be necessary in 
the ends of justice and to correct their own 
errors committed inadvertently or by 
oversight. This identical point was raised 
before a Division Bench of the Patna High 
Court in Chowthmal Bhagirath v. Jokhi 
Ram (5) but was overruled. As pointed 
out in that case s.5 (1) of the Provincial 
Insolvency Act lays down that subject to 
provisions of the Act the Oourt in regard 
to proceedings under it, shall have the 
same. powers and shall follow the same 
procedure as it has and follows in the 
exercise of original civil jurisdiction. 
Similarly s. 141 of the Civil Procedure 
Code makes the provisions of the Code in 
regard to suits applicable to all proceedings 
in any Court of civil jurisdiction. Now. 
s. 151 of the Code is a statutory recognition 
of the inherent powers of a Court to make 
all orders that may be necessary for the 
ends of justice and to prevent abuse of the 
process of the Court, and it seems to me that 
an Insolvency Judge possesses this power, 
as muchas any other Court of civil jurisdic- 
tion. No hard and fast rule can be laid 
as to when and under what circumstances 
this power should be exercised; that has to 
be decided according to the peculiar facts 
of each case, 

As observed by the learned Judge of the 
Patna High Court in the cass cited, 

“the order of annulment without making provisions 
for the protection of the creditors was obviously an 
order which would have defeated the ends of 
justice and led to an abuse of the process of the 
Court and the Court was perfectly entitled to exercise 


its inherent powers by making the supplementary 
order" 


in terms similar to those of the order of 
January 4, 1927, in the case before us. In 
this connection it may also be pointed out, 
that it has been ruled that where 
an Insolvency Court while passing an 
order under s. 43 annulling the adjudica- 
tion-has omitted to pass an order under 


s. 37 directing that the property of the in-: 


solvent shall vest in a person, appointed by 
(5) 14L Ind, Gas, 836; AI R 1933 Pat. 81; 12 Pat, 
163; 13 P L T 775; Ind, Rul, (1933) Pat, 98, 
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the Court, for the benefit of the general 
body of the creditors, this omission can 
be supplied by the High Court on revision. 
See the judgment of Jai Lal, J., in Roop 
Narain v. King King & Co. (6) and the 
observations of the learned Judge of the 
Madras High Court in Jethaji Peraji v. 
Krishnayya (2). Mr. Ralli does not con- 
tend that these cases were wrongly decid- 
ed. But if injustice of this kind can be set 
right on‘revision, it does not seem reason- 
able that the Legislature intended that the 
Insolvency Court itself should not, in appro- 
priate cases, be able to do so under its 
inherent powers. 7 

Further it may be mentioned that by 
virtue of the provisions of s. 9 of the Act 
“Review” sections of the Code have been 
made applicable to insolvency proceedings. 
In Official Receiver, Tanjore v. Nataraja 


Sastrigal (1), Munnu Lal v. Kunj Behari 


(8), Abtureddi v. Venkatareddi (9) and 
in Panna Lal v. Abdullah Usman (10) it 
has been held that an Insolvency Court 
possesses the power to make orders of resti- 
tution in accordance with the provisions of 
s.144.0f the Code, I have, therefore, no 
doubt that the Legislature has recognised 
the existence of inherent powers in Insol- 
vency Courts to pass appropriate orders in 
the same manner and to the same extent 
as other Oivil Courts. There is also the 
important fact that the order of October 5; 
was passed in absence of the Official- 
Receiver and as observed by Rankin, O. J., 
in Sarat Kumar Ray v. Nabin Chandra 
Ram Chandra (11) at p. 6774 
“where an ex parte order is passed in insolvency 
proceedings the person affected may bring the 
matter to the notice of the Oourt and it is always 
open to it to undo the order on the ground that thd 
original order was made on insufficient materials or 
that for other reason it should not have been made.” 
It must, therefore, be held that the 
Insolvency Judge had the power to undo 
the injustice which would have resulted 
from his order of October 5, if it had 
been allowed to stand in the form in which 
it has passed originally. In the interval 
no innocent third party had acquired any 


(6) 94 Ind. Oas. 234; AIR 1923 Lah. 370, 

(7) 72 Ind. Oas, 220; AI R 1923 Mad. 355; 46 M 405; 
4t M L J 251; (1923) M WN 212, 

(8) 67 Ind. Cas. 317; A I R 1922 All. 206; 44 A 605; 
90 ALJ 517; 4U PLR (A) 68. 

(9) 94 Ind Cas. 351; AIR 1927 Mad 175; (1926) M 
W N 256; 23 L W 644; 51M L J 60, 

(10) 143 Ind. Oas. 330; AI R 1933 All, 117; (1932) 
A L J 1095; Ind. Rul (1933) All, 230. 

(11) 115 Ind, Cas. 39; A I R 1928 Cal. 786; 56 O 667; 
330 WN 21. 
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rights, and the plaintiff's suit against 
Abdul Ghafur’s heirs was instituted after 
the amending order had been passed. As 
has been stated already, no objection has 
been raised against the order in question 
on the merits. It is conceded that it was 
an eminently just and proper order and 
one that should, and probably would have 
been passed on October 5, if the matter 
had been present to the mind of the Court. 
- It has been brought to our notice that 
Abdul Ghafur had died on the October 14, 
1926 but in my opinion this circumstance 
cannot affect the decision. The insolvency 
proceedings do not necessarily come to an 
end on the death of the insolvent indeed 
under s. 17 of the Provincial Insolvency 
Act they shall be continued so far as may 
be necessary for the realization and distribu- 
tion of the property of the debtor,” 


` I hold, therefore, that the plaintiff was not. 


entitled to attach the money in the hands 
of the Receiver and his suit has been right- 
ly dismissed. I would accordingly affirm 
the decree of the learned Additional Dis- 
trict Judge and dismiss the appeal, but 
having regard to all the circumstances, and 
particularly the fact that some of the legal 
prepositions laid down by the learned ad- 
ditional Judge in support of his conclu- 
sion were erroneous, I would leave ihe 
parties to bear their own costs through- 
out. > 

-. Agha Haidar, J.—I agree. 

D. Appeal dismissed. 


~~ 


RANGOON HIGH COURT 
Revision Application No.53 of 1934 
May 2, 1934 
DUuNgLEY. d. 
S. O. DAS—A PPLIOANT 
VETSUS 
A. B. DATTA— RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 115, 0. 
ALVII, r.1—Court-having jurisdiction to determine 
certain question—Decision thereon erroneous—Whe- 


Oivil 


v 


ther there is irregularity—Mistake in deposition of. 


plaintif regarding details of transaction—Suit 
dismissed—Misiake due to ncte-books 
in evidence and referred to—Mistake if sufficient 
reason for review, 

Where a Court has jurisdiction to determine a 
question and it determines that question, it cannot 
be said that it has acted illegally or with material 
irregularity because it hascome to an erroneous 
decision on a question of fact or even of law. Amir 
Hassan Khan v, Sheo Bakhsh Singh (1), follow- 


ed, 
suit before the 


not being put 


At the original hearing of the 
Township Oourt the plaintiff in evidence made a mis» 
take as tothe year in which he had made certain 
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advances to the defendant, This mistake, was due to 
the fact that he did notreferto his note-books, in 
which the details of these transactions had been 
recorded, atthetime that he gave his evidence. 
Owing tothe mistake in his deposition as tothe 
dates ofthese advances his suit was dismissed. 
Owing tothevery bad way in which the suit was 
conducted before the Township Court, these note- 
books were not put in evidence as exhibits at the 
original hearing : 

Held, that had the note books been brought on the 
record, there would, without doubt, have been an error 
apparent on the face of the record on which the ap- 
plication subsequently made to the Township Court 
for review must have been allowed. Because the 
note-books were not brought on to the record, such 
a mistake apparenton the record did not, of couree, 
exist. But this mistake in the deposition ofthe 
plaintiff (which became apparent on examination of 
his note-books, which were put in evidence when the 
application for review was heard), wes a sufficient 
reason for allowing the application for review, 
Chajju Ram v. Neki (2), relied on. 

C. R. App. from the decree of the District 
Court, Katha, dated November 27, 1933, 

Mr. A. N. Fasu, for the Applicant. 

Mr. P. B. Sen, for the Respondent. 

Order.—Iam by no means convinced 
that there are any grounds on which this 
application for revision ought to have been 
enlertained at all. The District Court 
held, after consideration of the question, 
that there was sufficient reason, within the 
meaning of r. 1, O. XLVII, Civil Procedure 
Code for granting this application for 
review. Jt has not been suggested tome 
that in coming tothat decision the District 
Court did not apply its mind to the matters 
of fact before it, or to the law applicable to 
this particular question of review, and, 
therefore, it seems that its decision cannot 
be agitated on an application under s. 115, 
Civil Procedure Code. Where a Court 
has jurisdiction to determine a question 
and it determines that question, it cannot 
be said thatit has acted illegally or with 
material irregularity because it has come to 
an erroneous decision on a question’ of fact or 
even of law: Amir Hassan Khan v.: Sheo 
Bakhsh Singh (1). But, however, be that as 
it may Iam convinced that the decision. 
of the District Court was on the facts 
correct. 

It appears that at the original hearing 
of the suit before the Township Court the 
plaintiff in evidence made a mistake as to 

„the year in which he had made certain 
advances tothe defendait. He said that 
he made these advances in 1929 and 1930, 
whereas the actual years were 1928 and 
1929, This mistake, itis now admitted on 
both sides, was due to the fact that he did 
not refer to his note-books, in which the 


(1) 11 O 8; 11 I A 287; 4 Sar, 559 (P O), 
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details of these transactions had been 
recorded, at the time that he gave his 
evidence. Owing to the mistake in his 
deposition as to the date of these advances 
his suit was dismissed. Unfortunately, owing 
to the very bad way in which the suit was 
conducted before the Township Court, these 
note-books were not put in evidence as 
exhibits at the original hearing. Had they 
been brought on the record, there would, 
without doubt, have been an error apparent 
on the face of the record on which the 
application subsequently made to the 
Township Court for review must have been 
allowed. Because the note-books were not 
brought on to the record, such a mistake 
apparent on the record did not, of course, 
exist, But on appeal the learned District 
Judge held, and rightly held, in my opinion, 
that this mistake inthe deposition of the 
plaintiff (which became apparent on ex- 
mination of his note-books, which were put 
in evidence when the application for review 
was heard), was a sufficient reason for 
allowing the application for review. On 
behalf of the present applicant I have 
been Teferred to the well-known case of 
Chhajju Ram v. Neki (2), in which their 
Lordships of the Privy Council held that 
the words “any other sufficient reason” 
mean any reason sufficient on grounds at 
least analogous to those specified immedi- 
ately previously. 

It is argued on behalf of the applicant 
that the reason now alleged, namely, the 
mistake in the plaintiff's evidence is not 
analogous to the discovery of new and 
- Important matter or evidence. Certainly 
that isso, but I cannot think of any situa- 
tion which could be more analogous ‘to 
an error apparenton the face of the re- 
cord, for, as I havesaid had the note- 
books been put in evidence, as they should 
have been, the error apparent on the face 
of the record would have been there, Con- 
sequently, my conclusion is that the ap- 
pellate judgment of the District Court 
was correct, and this application fails on 
both grounds and is dismissed with costs 
-Advocate's fee three gold mohurs. i 

D. Applicati lismi 

(2) 72 Ind. Cas, 566:A IR 1922? O Tin aea A 
144; 3 Lah, 127; 30 MLT 295; 96 OWN 697: 41 
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MOTI RAM V. OFPIOXAL REORIVER . 997. 
LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1775 
of 1933 


June 22, 1934 
Aqua HAIDAR, J. 
MOTI RAM—OBJECTOS ~APPELLANT 
VETSUS 
OFFICIAL RECEIVER AND ANOTHER 
— RESPONDENTS 

Provincial Insolvency Act (V of 1920, 3. 4—Judge 
refusing to decide question of title—His suecessor, 
if precluded — Question of title between auction- 
purchaser and transferee from insolvent— Insolvency 
Court, if can decide it—Evidence Act (I of 1872), 
ss. 101 to 103~Both parties giving evidence—Onus, 
whether material 

Even though a Judge for some. -reason or other 
declines to decide the question . of title under s. 4, 
Provincial Insolvency Act, hig successor cannot be 
precluded from going into the question of title and 
deciding it under that section. 

Under s. 4, Provincial Insolvency Act a Judge can 
decide the question of title as between the auction- 
purchaser and the alleged transferee of the property 
in dispute from the insolvent, Chiltammal v, 
Ponnuswami Naicker (1), referred to. 

Where both parties have given evidence, question 
of onus is immaterial. $ h 

Messrs. Fakir Chand and Girdhari Lal, 
for the Appellant. 


Mr. Achhru Ram, for the Respondents. 


Judgment.—This appeal arises out of 
cerlain insolvency proceedings pending 
District Judge of 
Mianwali. One Wishan Das on the ap- 
plication of certain of his creditors was 
adjudged insolvent on April 25, 1923. On 
October 16, 1928, the creditors: applied to 
have the various sales which purported to 


‘have been made by the insolvent, set aside. 


Ons of the purchasers from Wishan Das 
was Moti Ram, appellant. He filed ob- 
jections, stating that on June 21, 1925, he 
had purchased the. property in dispute from 
Wishan Das forasum of Rs. 5,500. On 
June 12,1929, an application was made 
by the Receiver to have the sales annulled, 
Notices were issued to all the vendees. 
On February 15, 1930, the Receiver Lala 
Manohar Lal appeared before the Insol- 
vency Judge and stated that no further 
action need be taken on his application for 
‘delivery of possession and that unders. 4 
(3) the Court may be pleased to authorise 


“him to sell, without further enquiry the 


saleable interestsof Wishan Das insolvent 
inthe properties purchased by Milawa 
Ram, Moti Ram and Karam Chand. On 
the same-date tha learned Insolvency 
Judge acceded to this request and ordered 
that the previous application made by the 
Receiver under s. 4 be filed without any 
further proceedings. 

It appears that certain properties of the 
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insolvent’ were fold and ‘the auction-pur- 
chaser made an application to the Insol- 
vency Judgethat the question of title of 
the various objectors may be gone into 
and that possessions may be delivered to 
them, An objection was taken before the 
Insolvency Judge (Mr. P.R. B. May) who 
was - different’ officer from the. one, who 
(Mr. D. D. Joshi) had passed the order 
‘dated February 15, 1930, that in view of 
-the order of his predecessor, already 
‘noted above, he could not go into the 
question of. title under s. 4, Provincial 
Insolvency Act. This objection was over- 
ruled and the cases of various objectors 
were considered by the learned Judge on 
‘their merits. He found{that the sale in favour 
-of Moti Ram was a fictitious transaction 
and that as a matter of fact, there had 
‘been no sale to him, and that Wishan Das 
-had been in possession throughout. He 
-accordingly dismissed the objections of 
Moti Ram. Moti Ram has come up in 
‘appeal to this Court. Although the appeals 
h in the two connected cases (Civil Appeals 
Nos. 1773 and1774) had heen argued at 
considerable length by Mr. Faqir Chand, 
-no question of law or jurisdiction was 
raised and his argument was directed to 
„the. evidence of title and possession only. 
_In the present appeal, however, two ques- 
„tions oflaw were raised by Mr. Faqir 
‘Chand: (1) that in view-of the order passed 
by Mr. D, D. Jcshi on February 15, 1930, 
“his learned successor Mr. May could not 
proceed to act unders.4, Insolvency Act; 
and (2) that under the provisions of s. 4, 
the Insolvency Judge could not put Amir 
_Chand, the auction-purchaser into posses- 
.sion of the property. As to point No. 1 
“the order passed by Mr. D.. D. Joshi on 
“February 15. 1930, was taken up on a 
revision to this Court. The learned Judge 
who disposed of these applications for 
` revision observed as follows: 
- "The only point raised in the petition is whether 
the Insolvency Court having first paseed an order 
“under g. 4 (3) thatthe saleable interests ` of the 
-insolvent in the properties he sold could subsequent- 
ly proceed to decide the question of title, . The 
point is only of a technical nature and I am unable 
“to see thatthe petitioners will in any way ` be pre- 
: judiced. ; 
This shows that to this extent the learned 
Judge of this Court did not hold that the 
` successor-in-office of Mr. D. D. Joshi was 
in any way precluded from proceeding to 
decide the questions of title between the 
parties under s, 4, Provincial Insolvency 
Act. On general principle too, if a Judge 
„for: some reason or other, declines tq decide 
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the learned Insolvency Judge was 
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the ‘question of title under s. 4. I do not 
see how his successor can be precluded 
from going into the question of title and 
deciding it under that section. There was 
no decision of any matter in controversy. 
between the parties and the matter was 
open to the Judge to decideor not. In the 
present case the learned Insolvency Judge 
decided to go into the question of title and 
I donot understand what legal bar can 
be pleaded against his adopting this 
procedure. In fact, before the learned 
Judge the point seems to have been 
practically dropped. But as the question 
of jurisdiction was raised, I have thought 
fit to gointothe matterin some detail. 
As to point No. 2, I donot see . any reason 
why thelearned Judge of the Insolvency 
Court should not decide the issue whether 
the insolvent was-entitled tothe property 
in dispute or not. This would, of course, 
include the question whether the objector 
had obtained a good and valid title to the 
property before the insolvency proceedings. 
Mr. Faqir Chand relied upon Chittammal 
v. Ponuswami Naicker (1), but this ruling, 
in my opinion, goes against his contention. 
J, therefore, hold that the learned Judge 
could decide the question of title as bet- 
‘ween the auction-purchaser and the alleged 


‘transferee of the property in dispute from 


Wishan Das insolvent. : 

Tmay observe at the outset that Moti 
Ram is related to Wishan Das as his 
brother-in-law. The sale was fora consi- 
deration of Rs. 5,500 and it is inconceiv- 
able that a transaction of this magnitude 
should have been effected by a mere entry 
in the bahis maintained by Moti Ram. 
‘Wishan Das also produced his bahis put 
no 
satisfied that they were regular accounts, 
which had been properly maintained. The 
parties gave evidence on the question of 
possession. The oral evidence ‘is not of a 
very high order on either side, but the 
learned Insolvency Judge, who saw the 
wilnesses before him, was satisfied that the 
evidence produced on behalf of the Receiver 
and the auction-purchaser as regards the 
possession of Wishan Das was superior 


_to that of the objector. The learned Counsel 
.did not seriously contest this finding. It was 


further argued that the onus really lay 


“upon the Official Receiver to prove that the 


Ram was a 
The fact, -however, remains 


(1) 92 Ind. Cas. 573; A I R 1926 Mad. 363; 49 
Wes 23 LW 94; ADIM WN 121; 50 Mud 


transfer in favour of Moti 
fictitious one. 
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‘that both parties have given evidence and 


the sole questionis whichof the parties 
has been able to prove his case onthe evi- 
.dence produced by him. No question of 
onus, therefore, arisesat this stage and on 
an examination of the record and the 
arguments ofthe learned Counsel for both 
sides I find myselfin general agreement 


with the learned Insolvency Judge. ‘I, ` 


therefore, dismiss the appeal with costs. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 


` Civil Revision Application No. 594 of 1932 


March 23, 1933 


. .  MUKERJI AND THOM, JJ. 
_ PUTTU SINGH AND OTHERS — 
APPLICANTS 
versus 
VIDYA RAM AND OTHERS— OPPOSITE 
PARTIES 


Estoppel—Setting aside of ex parte decree on pay- 
ment of costs—Plaintiffs' Pleader accepting costs— 
Application in revision on re-opening of High Court 
-—Acquiescence of plaintiff in order setting aside 
ex parte decree, if made out—Practice. Sa 
` Where'an er parte decree was set aside without 
considering the contentions of the plaintiff, on pay- 
-ment of costs and the plaintiffs’ pleader accepted 
‘costs but filed an application in revision on’ the da 
‘of! re-opening of the High Court: - = 
.. Held, that while there was nothing to show that 
the costs were taken by the’ plaintiffs. pledder in 
“token of acceptance of the validity of the order, from 
the plaintiffs’ conduct in that he filed the application 
.in revision as soon as the High Ootrt re-opened, :it 
„appeared that he never proposed to acquiesce in the 
„order for setting aside the ex parte decree and hence 
“he was not estopped from maintaining’ the applica- 
‘tion in revision, oe ; 

C. Rev. App. against an order of the 
Sub-Judge, Mainpuri, dated August 17, 
1932. oe us 

Mr. K. D. Malaviya, for the Applicant. 

Messrs. G. Agarwala and Kartar Narain 
Agarwala, for the Opposite Parties. 
= Judgment. — This application in revision 
must succéed. It appears that an ex parte 
decree was passed in favour of the appli- 
cants before us. Within a few days of the 
-passing of the decree, the defendants. made 
an application for the setting aside of the 
ex parte decree and ‘for are-hearing of the 
suit. 

Two points were taken by the plaintiffs: 
‘First, the decree was not an ex parte one 
-but wasa contested decree, the defendant's 
‘Counsel having been present on the 
occasion, and secondly, no good causs had 
been shown for setting aside the ex parte 
decree. Tha learned Subordinate Judge 
did not consider any of these two points, 
raised. His order was passed :on July 12, 
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-getting aside the ex parte decree. 
‘defendants’ application has not been pro- 


> 999 


1932 in the following language : 


“Let the applicants pay Rs, 67-8-0 as costs of the 
day to the plaintiffs’ Pleader by August 15, 1932, 
when the suit will be restored, otherwise not.” : 

On August 17, the following order was 
passed : 

“As thecosts have been paid by the applicants, 
the case is restored to its original number and shall 
come up for hearing on October 14, 1932”. 

As soon as the High Court re-opened on 
October 11, 1932, a petition was filed 
and an application was made to the 


- Court below to ‘stay the hearing of the 
- case asa revision had been filed. 


The 
learned Subordinate Judge acceded to this 
request and eventually received an order 
from this Court not to hear the case till 


“the revision had been decided. 


It has been argued for the respondents 


i by Mr. G. L. Agarwala that the plaintiffs 


having accepted the costs awarded by. the 
order of July 12, 1932, they ara -estopped 
from maintaining the application in revi- 
sion. There is however nothing on the 
record to show that the costs were taken 
by the plaintiffs’ Pleader in token of 


_acceptance of the validity of the order. 


On the other hand, we find from the 
‘plaintiffs’ conduct, namely that they filed 


‘their application in revision as soon as the 


High Court re-opened, and that they never 


proposed to acquiesce in the order for 
As the 


perly considered we set aside the orders of 
July 12, 1932 and October 14, 1932 and 
send back the case to the learned Sub- 


“ordinate Judge to be decided in accordance 


with the law. Costs here and hitherto will 


abide the result. - 
N. Case remanded, 


ammm menee 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 700 of 1934 
November 19, 1934 
HARRIES AND RACAHPAL Sinaa, JJ. 
GIRJA PRASAD SINGH AND OTAERS— 

APPELLANTS 
versus 
EMPEROR—ResPoNDENT 
Penal Code (Act XLV of 1869), ss. 111, 302, 352— 


‘Abettor, liability of—Act committed different from 


act abetted—Burden of proof that act committed was 
probable consequence of instigation —Interpretation of 
Statutes—Words in: statute creating criminal offence 
—Strict construction—Use of spear-head not prob- 
able consequence of anything said or done by insti- 
gator—Conviction of abettor for abetment of murder— 
Legality of—Master ordering servant to chastise or 
beat deceased—Servant holding deceased but master 
murdering deceased—Offence of servant-—Murder not 
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7 : 
premeditated but result of passions engendered in 
sudden quarrel—Sentence of death is not called for— 
Criminal trial—Sentence. 

By reason ofs, 111, Penal Code, an abettor may be 
liable for a different actthan the one he instigated 
provided the different act was a probable conse- 
quence of the abetment and was commitied under the 
influence of the instigation. But where the act in- 
‘stigated is thrashing and the act done is stabbing, 
the act of stabbing being a different act from the 
act of thrashing which was the act instigated, the 
prosecution must show not only that the act of 
stabbing was committed under the influence of the 
instigation but also that it wasa probable consequ- 
„ence of the instigation to thrdsh. A probable con- 
sequence of anact is one which is likely or which 
can reasonably be expected to follow from such an 
-act, ‘An unusual or unexpected consequencs cannot 
‘be described as a probable one, When the consequ- 
‘ence .of an act is such that a reasonable man could 
“not be expected to foresee that it would follow from 
such anact, such consequence cannot be described 
-as a prohableone. On the contrary it can only prop- 
erly be described as an unexpected, unlikely or 
improbable ‘consequence. [p. 1003, col 2.] 

Words in a statute creating a criminal offence 
must be construed strictly, A wider meaning to the 
-phrases “ probable consequence” in s. 111, Penal 
Code, should not and cannot be given, otherwise 
it would be impossible to fix any limits to an 
abettor’s liability. When the act done is different 
from the act instigated, an absttor is only liable 
for such a different act ifit was a likely consequ- 
ence of the instigation or if it wasan act which the 
instigator could reasonably have been ‘expected to 
‘foresee might be committed as a result of his insti- 
gation. Queen-Empress v. Mathura Das (li, referred 
‘to. fp. 1094, col. 1j 

Where the use of a spear-head by the person 
instigated is nota probable consequence of anything 
said or done by the person instigating but a most 
unexpected and unusual consequence, the convic- 
tion of the former for abetment of murder which 
the latter has committed, cannot be sustained. 


A person who unknowingly assists in the commis- 
sion ofa crime is not himself guilty of that crime 
or of aiding or abetting it. Where, therefore, the 
master ordered the servant to. chastise orbeat the 
deceased and in obedience to that orderthe servant 
caught him and held him for a beating by the master 
who, instead of beating him, suddenly produced a 
spear-head from his *pocket and plunged it into tke 
deveased : [p. 1004, col. 2.] 

Held, that it could not be saidthat the servant 
knowingly held the deceased for any purpose other 
than chastisement and he was not guilty of the 
abetment of the murderous attack by the master but 
only guilty of abetment of ordinary assault punish- 
able under s, 252, Penal Code. 

Where the murder is not a premeditated ‘one but the 
result of anger and passions engendered in a sudden 
quarrel, itis nota case where a sentence of death 
is necessary in the interests of justice, $ 


Cr. A, from an order of the? Sessions 
Judge, Benares, dated August 14, 1934. 


_ Messrs. S. N. Sen and K. O. Carleton, for 
the Appellants. 


The Government Advocate, forthe Crown. 


Judgment.—The appellants Girja Pra- 
“Sad ani Bhagwati were charged- before the 
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learned Sessions Judge of Benares under 
s. 302, Indian Penal Code, with the murder 
of a youth named Barka alias Adit Prasad 
at the village of Marwi on May 16, 
1934. The appellant Bishnath was 
charged with aiding and abetting the 
murder cn the infliction of grievous 
hurt on Barka contrary to s. 114, 
Indian Penal Code, read with s. 302 and 
s. 325, Indian Penal Code. Al the appel- 
lants were convicted, Girja Prasad being sen- 
tenced to death whilst Bishnath and Bhag- 
wati were sentenced to transportation for 
life. Against there convictions and sentene 
ces all the appellants have preferred ap- 
peals to this Court. z 

There can be no doubt that the deceased 
Barka met his death by violence. The 
post mortem report and the unchallenged 
evidence of Major Culhane, the Civil Sur- 
geon of Benares, prove conclusively that the 
death was due to a stab inthe abdomen. 
The only issues for the decision. of this Court 
are, who stabbed the .deceased, and the 
parts played by the various appellants in 
the incident. 

The case for the prosecution can be stated 
shortly as follows :— 

The deceased was a youth of about 17 
years of age who lived with his father 
Shiam Narain, P. W. No. 7 in the village 
of Marwi. With them lived Shiam Narain’s 
cousin Udai Narain P. W. Ne. 8 who, it is 
suggested, held a grove of mango trees 
jointly with Shiam Narain. The appellants 
Girja Prasad and Bishnath are brothers 
who also lived in the village and in their 
service was the appellant Bhagwati. 

On May 16, 1934, a few hours after sun- 
rice it is alleged that the deceased Barka ` 
surprised Bhagwati siealing mangoes from 
the grove already. referred to. Barka pro- 
tested and demanded the mangoes, but 
Bhagwati refused to hand them over to him. 
Bhagwati made off towards the house of his 
master closely followed by Barka. Outside 


- the house were the appellants Girja Prasad 


and Bishnath and there a further alterca- 
tion ensued and it is to be noted that at 
this time Girja Prasad was wearing a kurta 
and was holding in his hand a danda or 
lathi. The altercation seems to have angered 
Bishnath who shouted to the others “Maro 
sale ko tab i manega.” Upon these words 
Bhagwati and Girja Prasad ran towards 
the deceased Barka who promptly fled. He 
was caught by Bhagwati who held him 
when Girja Prasad cameup. The latter 
when he reached Barka suddenly whipped 
out a spoar head about 8 or 9” long from the 











. produced bore out this statement. 
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pocket of his kurta and drove it into the 
abdomen. of the unfortunate deceased, and 
thereupon all of them fled. 

To support the case for the prosecution 
a number of eye-witnesses were called. 
The principal witness was Basdeo P. W. 
No. 1 who deposed to the theft of mangoes 
by Bhagwati, the protest by Barka and the 
subsequent altercation. He further deposed 
to hearing Bishnath’s shout of “Maro sale 
ko” and saw the pursuit of Barka and the 
fatal stab. His evidence was corroborated 
by Hirde Narain P. W. No. 2, Baldeo Singh 
P. W, No. 3, Santoo P, W. No. 4, Khannu 
P. W. No. 5 and Janki P. W. No. 6. These 
witnesses did not see the theft which gave 
tise to the quarrel but all heard Bishnath 
shouting and saw the pursuit, the capture 
and the stabbing. 


This evidence, if believed, clearly estab- ` 


lishes that the deceased Barka was stabbed 
by Girja Prasad and that Bishnath and 
Bhagwati played important parte in the 
incident, 

It has been urged, however, before us 
that the story told by these witneeses is a 
highly improbable one and should be re- 
jected. an 

It is contended that the prosecution whol- 
ly failed to prove that the deceased Barka 
was in any way interested in the mango 
grove in question and, therefore, any theft 


. of mangoes from that grove could not pos- 


sibly have caused the deceased to protest 
and intervene. The patwari of the village 
Kalidin Prasad P. W. No. 9 was called 
and did depose to the fact that the mango 
grove in question was in the sole possession 
of Udai Narain and the papers which he 
These 
papers, however, are in no way conclusive 
ofthe matter and both Shiam Narain and 
Udai Narain swore that they held this grove 


jointly. In our view the point is not of. 


great importance. Shiam Narain, Udai 
Narain and the deceased lived together as 
one family and even if the mango grove 
was in the sole possession of Udai Narain 
the youth Barka might well regard it as in 
his father’s ownership or at least regard his 
father as having some interest in it. There- 
fore, even if the mango grove was not in 
the possession of his father, the circums 
stances were such as to make it quite rea- 
sonable for the deceased Barka to protest 
on seeing Bhagwati raiding the trees. In 
our view the question as to who was in 
legal possession of this mango grove does 
not really affect the issues which we. have 
to decide, 
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Ib was also urged before us that the state- 
ments of the witnesses that Girja Prasad 
was wearing a kurta in the middle of May 
was so improbable as to be wholly false. 
It isto be noted, however, that no question 
in cross-examination was asked from any 
of the prosecution witnesses upon this point. 
It might not be usual for persons in the 
position of Girja Prasad to wear a kurta in 
May, but even so that is no reason why we 
should wholly reject the testimony of 
these witnesses. 

Again it was suggested that the story 
that Girja Prasad was carrying a spear 
head in the pocket of his kurta was most 
unlikely as there appeared to be no reason 
whatsoever why he should have such an 
instrument upon him. It will be seen, 
however, that it was part of the case for the 
defence that a marpit had occurred the pre- 
vious day between a party led by a brother’ 
of the appellants Girja Prasad and Bishnath 
and a party led by one Kamla Prasad, 
an enemy of Girja Prasad and Bishnath. 
If this marpit took place as suggested by 
the defence it might be that Girja Prasad 
feared another attack and, therefore, carried 
this spear head on his person to defend 
himself, if necessary. However, the wit- 
nesses depose that he had such an instru- 
ment and the fact that noreason hes been 
suggested why he should have the spear head 
on him is no reason for disbelieving the 
witnesses. There might be many good 
reasons: why on this particular day he was 
carrying the spear head in the manner that 
he was. . 

Again itis said that all these witnesses 
are actuated by enmity towards the appel- 
lants. It is true that the village of Marwi 
was divided into two factions, one led by 
the appellants Girja Prasad and Bishnath 
and the other led by Mangla Prasad and 
Kamla Prasad. Practically all the eye- 
witnesses had been involved, directly or 
indirectly, in litigation with Girja Prasad 
and Bishnath, but a number of them show- 
ed a refreshing frankness when cross- 
examined about these grounds of enmity. 
They made no attempt to conceal possible 
causes ofenmity andin our view no suffi- 
cient ground of enmily has been proved 
in this case to warrant our wholly rejecting 
their testimony: and holding that their 
evidence is a pure concoction with a view 
falsely to implicate the appellants in these 
serious charges. 

Lastly, it is said that itis palpable that 
some of these witnesses have told what is 
untrue on certain points. Tosome extent 
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this criticism is justified. The witnesses 
Santoo and Jankiin particular made false 
statements on certain matters . though not 
on any really material point. However, 
the fact that they did depose to what was 
untrue does affect their credibility materi- 
ally, but even eliminating these two wit- 
nesses there still remain four witnesses who 
state categorically that the incident occurred 
inthe manner described by the prosecu- 
tion. 

After a careful perusal of the evidence 
of Basdeo, Hirde Narain, Baldeo Singh and 
Khannou we are convinced that they are 
witnesses of truth and in this view we are 
fortified by the estimate of these witnesses 
formed by the learned Sessions Judge. 
He had the opportunity not only of hearing 
them but of seeing them and of judging 
their demeanour when giving their evidence. 
“In his judgment he gives his impressions 
in these terms :— 

“ "J have inthe record tried to give my impression 
of each witness, Prosecution Witness No 1 Basdeo, 
P. W. No. 2 Hirde Narain, P. W. No. 3 Baldeo have 
impressed me very favourably and appear to be 
actuated by a sincerity of purpose. Prosecution 
Witness No. 5 Khannu is also straightforward. 
Prosecution Witness No, 4,Santoo and P. W, No. 6 
Janki appear to be quite reliable in spite of the 
former’s connection with Mangla Prasad and the 
latter's boggling over certain points. These two 
witnesses, however, leave the impression that they 
must be placed in a slightly lower class than the 


other mentioned,” - 
_ Even if we eliminate Santoo and Janki for 
the reasons which we have previously indi- 
cated there are still four eye-witnésses who 
impressed the Sessions Judge most favour- 
ably. We must attach great weight to 
the opinion formed by the trial Judge who 
gaw and heard these witnesses and that 
being so, we have no hesitation in accept- 
ing their evidence as true. 


-- The evidence called by the defence raises 
no real doubt in cur minds. The case for 
the defence was that Bhagwati alone was 
concerned in this affair and that Girja 
Prasad and Bishnath were away from the 
village when it occurred. The evidence 
called to establish the alibi of Gurja 
Prasad and Bishnath does not convince 


us and we have no hesitation in rejecting 


it. 

Evidence was called on behalf of Bhag- 
wati to show that a large party, of which 
Barka was a member, attacked the house 
of Girja Prasad and Bishnath on the morn- 
ing of May 16, 1934. Bhagwati attempted 
to defend his master’s property and it is 
alleged that on being pressed by superior 
numbers he seized a spear which was being 
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wielded by one of the attackers and plunged 
it into the unfortunate Barka. In short, 
the case for the defence is that Bhagwati 
killed Barka in the exercise of his right 
of private defence. A number of witnesses 
were called to support this view and evi- 
dence was also tendered to show that later 
in the day in question there were signs at 
the house of Girja Prasad and Bishnath that 
such an attack had taken place. Brickbats 
and missiles were lying about, but such 
evidence is not very convincing, for it can 
easily be manufactured. This attack is 
alleged to have been led by one Kamla 
Prasad who was the leader of the opposing 
faction and between whom and Girja 
Prasad and Bishnath litigation was at that 
moment proceeding. The allegation is that 
Kamla Prasad on the previous day was 
attacked by a party led by Jaisri, D. W. 
No. J, a brother of Girja Prasad and 
Bishnath and that the attack of May 16 was 
in the nature of a retaliation. 

This version put forward by the defence 
does not commend itself to us. It is an 
improbable one and no reason has been 
suggested why Barka should have been in 
the forefront of this attack. Further, it 
appears to us that the version isan after: 
thought as no mention is made of itia 
Bhagwati's statement before the Committing 
Magistrate. It is true that no question 
was asked of Bhagwatias to this attack, 
but it appears to us that if this story was 
true there was ample opportunity given 
to Bhagwati in the questions asked him by 
the Committing Magistrate to put forward 
this version of the facts. His statement 
before the Committing Magistrate is mere: 
ly a denial that he murdered Barka. There 
is no suggestion that he killed Barka in 
circumstances which justified him in so 
doing. 

Giving full weight to the very forcible and 
able arguments which were addressed to us 
by Dr. Sen on behalf of the appellants, we 
cannot accept this version of the affair and 
in our judgment it is established beyond 
all reasonable doubt thit the version of 
the affray given by the prosecution is the 
true one, That being so, it is necessary to 
consider separately the part played by 
each individual appellant in order to as- 
certain what offence, if any, was committed 
by each of them. i x 

Girja Prasad.—This appellant dealt the 
fatal blow in circumstances which did not 
justify him in using any forca whatsoever’ 
towards the deceased’ Barka. He used a 
lethal weapon, viz, a spaar head and direct- 





injuries in the circumstances 
-they were used. They were an instigation 


his kurta. 
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which he.must have known was a -vital 
part of the human body. As death result- 


ed from this stab, it is clear that he is’ 


guilty of murder under s. 302, Indian Penal 
Code, and his learned Counsel very frankly 
admitted that if the version of the prosecu- 
tion was‘ held to be true he could not con- 
tend ‘otherwise. We, therefore, affirm the 


conviction of Girja Prasad for murder.. 


The murder, however, was not a premedi- 
tated one but was the result of anger and 
passions engendered in a sudden quarrel. 
and therefore in our. view it is nota case 
where a sentence of death is necessary in. 
the interests of justice. We are of opinion 
that a sentence of transportation for life; 
is adequate to meet this case and we there- 
fore substitute that sentence forthe sen- 
tence “of death passed upon this appellant. 
To this extent only the appeal of Girja 
Prasad is allowed. 

Bishnath.—This appellant was found 
guilty of abetment of murder and sentenc- 
ed to transportation for life. The learned 
Sessions Judge held that the words used 
by this appellant, viz, “Maro sale ko” 
were an instigation or incitement to Girja 
‘Prasad to commit murder or at Jeast to 
inflict such injuries as might in the 
ordinary course of nature cause death. We 
find it impossible to agree with this view. 
The words ‘“ Maro sale ko” addressed by 
this appellant to Girja Prasad and Bhag- 
wati did not, in our view, amount to an 
instigation to murder or cause grievous 
in which 


to chastise or inflict corporal punishment 
on the deceased Barka and no more. The 
words in certain circumstances may be 


capable of amore serious meaning, but we 


are satisfied thatin the circumstances of 


.this case they were nothing more than an 
instigation to chastise or thrash a youth 


whom Bishnath thought was being imper- 


‘tinent and offensive. 


In consequence, however, of Bishnath’s 


“words Bhagwati and Girja Prasad did 


pursue and catch Barka and whilst the 


clatter was being held by Bhagwati he was 
fatally stabbed by Girja Prasad with a 
.spear head which up to the moment it was 


used had been concealed inthe pocket of 
There is absolutely no evidence 
to: show that Bishnath knew that Girja 
Prasad had this spear head on his person 
at that particular time and indeed the 
evidence in the case points to the con- 
trary. At the time that Bishnath address- 
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ed the words to his co-appellants, Girja 
Prasad was holding a danda or lathi in 
his hand and the probabilities are that 
Bishnath intended Girja to use that danda 
or lathi to chastise or thrash Barka. It 
was for this reason that the learned Ses- 
sions Judge held Bishnath guilty of 
abetment of murder. A lathi, according 
to him, is a lethal weapon and inciting a 
person to beat another with a lathi is an 
instigation to murder where death ensues. 
In certain circumstances it may well be 
so, but upon the facts of this case as we 
find them to be, the instigation was 
only to chastise or thrash with a lathi or 
other similar instrument and not to cause 
death or serious injuries. In any event 
a lathi was not used by the person instigat- 
ed but a far more dangerous weapon, the 
existence of which, we hold, was not known 
to the instigator Bishnath. The reasons; 
therefore, given by the learned Sessions 
Judge for convicting Bishnath of abetment 
of murder cannot be supported. Holding 
as we dothat the instigation was merely 
tc chastise or thrash, can it be said that 
Bishnath is liable for abetment of murder 
merely because murder was committed 
within a few moments by one of the per- 
sons to whom the inciting remark was ad- 
dressed. = 
- The act of stabbing witha spear head 
was a very different act from the actual 
act which Bishnath contemplated and 
instigated. At the highest he incited no 
more than a thrashing with a lathi, yet 
Girja Prasad, the person incited, commit- 
ted murder by stabbing the deceased with 
an obviously deadly weapon. 

By reason of s. 111, Indian Penal Code, 
an abettor may be liable for a different act 
than the one he instigated provided the 
different act was a probable consequence 
of the abetment and was committed under 
the influence of the instigation. 

Had Girja Prasad used the lathi which 
he held in his hand at the time Bishnath 
shouted “Maro sale ko” and killed Barka 
with it, it might be argued that Bishnath 
is liable for abetment of an offence under 
s. 302 or 301, Indian Penal Code, by 
reason of the provisions of s. 11], Indian 
Penal Code, but as a lathi was not used 
the point does not arise for decision in this 
.case. Instead of a lathi a very different 
and far more dangerous weapon was used 
and at the time of the instigation to 
thrash the deceased, Bishnath was wholly 
unaware of its existence. In our judgment 
Bishnath can only be convicted for abet- 
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ment of murder if the use of the spear 
head was a probable consequence of the 
shout “Maro sale ko” and that the blow 
was struck under the influence of the 
instigation. Having regard to the fact 
that the stab witk the spear head followed 
immediately after Bishnath's shout “maro 
sale ko“, it might well be argued that the 
act of stabbing was committed under the 
influence of the instigation, but even so 
that is not enough to make Bishnath liable. 
The act of stabbing being a different act 
from the act of thrashing which was the 
act instigated, the prosecution must show 
not only that the act of stabbing was 
committed under the influence of the 
instigation but also that it was a probable 
consequence of the instigation to thrash. 

A probable consequence of an act is one 
which is likely or which can reasonably 
be expected to follow from such an act. 
An unusual or unexpected consequence 
cannot be described as a probable one. 
When the ccnsequence of an act is such 
that a reasonable man could not:be expect- 
ed to foresee that it would follow from 
such an act, such consequence can- 
not be described as a probable one. On 
the contrary it fcan only properly be 
described as an unexpected, unlikely or 
improbable consequence. 

It is a well established rule of construc- 
tion that words in a statute creating a 
criminal offence must be construed strictly. 
In our judgment a wider meaning to the 
phrase “probable consequence” ins. 111, 
Indian Penal Code, should not and cannot 
be given, otherwise it would be impossible 
to fix any limits to an abettor’s liability. 
When the act done is different from the act 
instigated, an abettor, in our view, is only 
liable for sucha different act if it was a 
likely consequence of the instigation or if it 
was an act which the instigator could 
reasonably have been expected to foresee 
might be ccmmitted as a result of his 
instigation. 

In this view we are supported by a Single 
Judge decision of this Court in the case of 
Queen-E’nupress v. Mathura Das (1). In that 
case two appellants connived at a robbery to 
te committed by athird appellant. In the 
robbery excessive violence was used which 
resultedin the deathof the person robbed. 
Mr. Justice Straight whilst upholding the 
conviction of the third appellant for 
murder held thatthe other two appellants 
were not guilty of abetment of murder but 


- (1) 6 A491; A WNI1884, 251; 9 Ind. Jur 119, 
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only of the offence of abetment of robbery- 
on the ground that the excessive violence 
used was nota likely consequence of the 
instigation but on the contrary ib was a 
most unexpected one and one which the two 
appellants could not reasonably have been 
expected to foresee. 

In our judgment the use of the spear 
head by Girja Prasad was nota probable 
consequence of anything said or done by 
Bishnath but a most unexpected and 
unusual consequence and therefore his 
conviction for abetment for murder cannot 
be sustained. Whathe did was to instigate 
an offence under s. 352, Indian Penal Code, 
viz, an assault on the deceased Barka and 
though something wholly unexpected and 
far more serious was done, his liability is 
for instigating that offence and that offence 
alone. We, therefore, set aside the convic- 
tion and sentence of transportation for life 
passed on this appellant and convict him of 
the offence of abetment of an assault 
contrary toss. 109 and 114, Indian Penal Code 
read with s. 352, Indian Penal Code, and 
sentence him to three months’ rigorous 
imprisonment. To this extent the appeal 
of Bishnath is allowed. The sentence 
of three months will run from the date of 
conviction which means that this appellant 
has already servedthe period and must be 
released forthwith. 

BhagwatiThe appellant Bhagwati 
actually assisted in the commission of 
murder, but if does not follow thathe is 
guilty of murder or of aiding or abetting it. 
A person who unknowingly assists in the 
commission of a crime is not himself guilty 
of that crime or of aiding or abetting it. 

It must be remembered that Bhagwati 
was a servant of Bishnath and Girja 
Prasad and therefore when  Bishnath 
shouted “Maro sale ko” it was, as far as 
Bhagwati ¡was concerned, an order to 
chastise or beat the deceased. In obedience 
to that order Bhagwati pursued Barka, 
caught him and held him fora beating 
by Girja Prasad. The latter, however, 
did not beat him but suddenly produced - 
the spear head from his pocket and plunged 
it into the deceased. Had Bhagwati been 
aware that Girja Prasad had this ‘spear 
head inhis possession and was likely to use 
it he might properly be held liable for 
murder or for abetment of murder. There 
is, however, no evidence whatsoever which 
suggests that Bhagwati knew that Girja 
Prasad had this weapon in his clothing or 
that when he caught and held the deceased 
he knew that Girja Prasad was about todo 
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“anything more than to beat the unfortunate 
Barka. Further, there is no evidence to 
suggest that Bhagwati held the deceased a 
moment after he realised that Girja Prasad 
had this spear head and was about to use 
it. The whole incident happened in a 
moment of time and in our judgment it is 
highly probable that Bhagwati knew nothing 
of the spear head untilit was actually used 
and then it was too late for him to do 
anything. In these circumstances, therefore, 
it cannot be said that Bhagwati knowingly 
held the deceased Barka for any purpose 
other than chastisement. He abetted Girja 
Prasad to commit an assault, but the latter 
actually committed a wholly different act, 
viz a murderous attack. In our judgment 
Bhagwati is not guilty of the abetment of 
that murderous attack but is only guilty of 
abetment ofanordinary assault punishable 
under s. 352, Indian Penal Code. | 

The learned Sessions Judge convicted 
Bhagwati because of the construction he 
placed on the words “Maro sale ko” and if 
those words had, in the circumstances, 
actually amounted ‘to an instigation to kill 
it would not matter whether the actual 
killing was done with a lathi or witha 
+ spear head. However, having regard tothe 
; View we take of the meaning of the phrase 
“Maro sale ko” in the -circumstances in 
which it was used and of the law as we have 
stated it this conviction of Bhagwati for 
murder cannot be sustained. Bhagwati is, 
however, guilty of abetment of an assault, 
but inour view his degree of guilt is less 
than that of Bishnath. He was a servant 
carrying out his master’s instructions and 
though that affcrdsno defence, it is, in our 
view, in this case, a mitigating circumstance. 
We, therefore, set aside the conviction and 
| sentence of transportation for life passed on 
this appellant and convict him of abetment 
of assault contrary to s. 109 and s. 114, 
; Indian Penal Code read with s. 352, Indian 
Penal Code and sentence him to one 
month's rigorous imprisonment. To this 
extent the appeal of Bhagwati is allowed. 
The sentence of one month's rigorous 
imprisonment will. commence from the day 
of his conviction which means that Bhagwati 
has already served that period and must be 
released forthwith. 

N: ; 
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Io order that an absolute estate may be conferred 
on awifeby means ofa gift or a will it is not 
necessary that there should be express words con- 
ferring on ¿her the power of alienation. It is 
possible by the use of words of sufficient amplitude 
to convey inthe terms of the gift itself the fullest 
rights of ownership including the power to 
alienate. : , 

A Hindu made a will ia 1874 tothe following 
effect; “My adopted son...........0...:: shall be entitled 
to half the property and enjoy the same. As regards 
the remaining half of the property, my senior wife A 
and my younger wife B shall be entitled to and take 
the same.”: . ; 

Held, that the terms of the will were of sufficient 
amplitude to confer an absolute estate on the 
widows; ‘ : 

Held, further, that even in 1874 it was not ac- 
cepted law that a wife or a widow taking an estate 
by gift or will got only a limited estate, Shalig 
Ram v. Charanjit Lal (6), followed. Ramachandra 
Rao v. Ramachandra Rao (1), Ramachandra Rao v. 
Ramachandra Rao (2), Surajmani v. Rabi Nath Ojha 
(3)and Narasingh Rao v. Mahalakshmi Bai (4), 
referred to. Chalapatht Rao v. Subba Rao (5), 
not followed. h h 

The presumption that a Hindu only intends to 
give that estate which a widow holds in inherited 
property, can be applied only if the construction is 
doubtful. Mahomed Shamsocl Hooda v, Shewakram ` 
(7), distinguished, 

C. A. against the decree of the. Court 
of the Subordinate Judge, (Additional) of 
Tanjore in O. S. No, 33 of 1928. 

Messrs. S. Varadachariar and K. S. 
Champakesa Ayyangar, for the Appellant. 

Messrs. K. Raja Ayyar, A. Srinivasa 
Ayyangar, S. Subramania Ayyar and K., 8. 
Rajagopalachariar, for the Respondents. 


Ramesam, J.—The facts out of which 
this appeal arises are as follows:—One 
Ramaji Bavaji Pandit a Mahratts Brahman 
of Tanjore died on August 10, 1858. Before 
his death he had adopted a son Bavaji 
Ramji Pandit whose son is the present 
plaintiff. Healsolefttwo widows Kamakshi 
Boyee and Thulja Boyee. He had also 
executed a will dated August 6, 1858 (Ex. V) 
making various dispositions of his prop- 
erty. After giving certain properties to his 
relations, half of the remaining properties 
he devised to his two widows who “ shall 
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be entitled to and take the same." By 
an arrangement in the year 1860 bètween 
the two widows Thulji Boyee got the suit 
house belonging tothe deceased. Acreditor 
of the widows filed O. S. No. 275 of 1872 
against them for the recovery of a debt 
contracted by them after their husband’s 
death. A decree was obtained and in 
Court auction in execution of the 
decree the house was sold and purchas- 
ed by the decree-holder and one Krishnaji 
Kottadya. They sold their rights in the 
house by sale-deeds to one Chinnasami 
Ayya whose legal representatives are de- 
fendants Nos. 1 and 2. Defendants Nos. 3, 
4 and 5, are lessees under defendants Nos. 1 
and 2. Thulji Boyee died on April 2, 1916, 
and on her death ihe plaintif and his 
undivided younger brother Jeevanna Rao 
became the reversioners to the suit prop- 
erty on the footing that the widow had only 
a life-interest. Jeevanna Rao died in 
June 1921, and the whole of the reversionary 
interest survived to the present plaintiff. 
The suit was filed on April 2, 1928, exactly 
within 12 years of the death of Thulja Boyee 
to recover the suit property on the ground 
that the decree in O, S. No. 275 of 1872 and 
the sale in execution thereof do not bind the 
reversionary estate after.the death of Thulji 
Boyee. The plaintiff contends that on a 
proper construction of the will of Ramaji 
Bavaji the widows had only a life-estate, 
Hence the suit to recover possession of the 
property from the defendants. 

Between 1872 and the present suit there 
were two other litigations which should be 
noticed. The earlier litigation came up to the 
High Court in Appeal No. 74 of 1896 which 
was disposed of by Collins, O. J. and 
Shephard, J. on July 13, 1897. They held 
that there being no indication of intention 
to give a large estate we must assume that 
the husband intended that a widow’s estate 
only should pass. The judgment is now 
ex. C. Again inthe year 1917 there was 
another litigation. The present plaintiff 
and his brother Jeevanna Rao sued to 
recover certain other properties belonging 
to the estate from some other defendants on 
the ground that only a life-estate passed to 


the widows under the will and that the, 


plaintiffs were entitled to the estate as rever- 
sioners, The matter came up to the High 
Court and Wallis, C. J, and Seshagiri 
Ayyar, J. held that an absolute estate 
passed under the will : Vide Ramachandra 
Rao v. Ramachandra Rao (1). The plaintiff 


o 52 Ind. Cas, 94; 42 M 283; A I R 1929 Mad. 557; 
36M L J 306, 


KËISHNASWAMÍ AYYA v, RAMACHANDRA RAO 


153 È G- 


took the matter to the Privy Council. The. 
judgment of the Board was delivered by Lord 
Buckmaster. Their Lordships held that. 
the points argued as to the effect of the gift - 
in the present case are not now open to 
consideration, for in their Lordships’ opinion - 
the decision given on July 13, 1897, by the 
High Court at Madras is a clear and | 
complete determination as between the 
parties to that suit and those claiming under . 
them which the present litigants cannot. 
dispute. In other words it was held that 
the litigation of 1917 was bound by the rule * 
of res judicata by reason of the decision in 
the earlier case, On this ground the plaint- 
iff's suit was decreed : Vide Ramachandra 
Rao v. Ramachadra Rao (2), 
The defendantsin the present suit have 
nothing to do with the defendants in the 
former suits and it was expressly stated 
before us that the defendants do not rely - 
upon any rule of res judicata in this case. 
The sole question before us, therefore, is 
one of construction of the will which was 
left open by the Judicial Committee in 
Ramachandra Rao v. Ramachandra Rao (2). 
It may be observed that Wallis, O.J, and- 
Seshagiri Ayyar, J. decided the question ` 
of construction in favour of the defendants 
i. e. that the widows got an absolute estate - 
under the will. But that decision cannot 
be relied upon as res judicata but only like - 
any other authority. : . 
So early as in Surajmani v. Rabi Nath 
Ojha (3), the Judicial Committee held that ` 
where a testator gave a property to his two 
wives and daughter-in-law as owners with - 
proprietary powers the widows took an 
absolute estate. This case was explained in - 
Ramachandra Rao v. Ramachandra Rao (2), - 


in the following words: 
“The decision of this Board did no more than . 
establish that that proposition was not accurate, and 
that it was possible by the use of words of suffic'ent 
amplitude to convey in the terms’ of the gift iteelf 
the fullest rights of ownership, including, of course, 
the power to alienate, which the High Court had - 
thought required to be added by express declara- , 
tion.” i 
Then we have got a case in Narasingh 
Rao v. Mahalakshmi Bai (4), where a hus- 
band gave some property to his wife by a - 
deed of settlement. Sir John Wallis who 
(2) 67 Ind. Cas 408; 45 M 320; A I R1922 P 080; - 
491 A129; 30M L T 154; 26 O W N7713; 35 0LJ . 
545; 16 L W 1; (1922) MW UN 359; 20 A L J 684; 43 
M LJ 78; 24 Bom. L R 963 (P ©.) | 
(31 30 A 84; 15TA17;5AL J 67; 12 O WN 231; 
10 Bom. LR59; 7 OL J 131,183MLI7;3MLT 
144 (PO). 
(4) 109 Ind. Cas. 703; A I R 192? P 0156; 551A 
180; 50 A 375;55ML J 42; 48 O LJ 106, 28L W 
_ 171; 32 O W N 1065; 26 A L J 897; 30 Bom, L R 1331; 
50 WN 951 (PQ,) : 
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delivered the judgment of the Board observ- 
ed that ‘‘ according to the Hindu Law, such 
property is taken by her as stridhanam and 
is descendible to her heirs and not to his.” 
His Lordship then referred incidentally to 
her power of disposition over such property. 
Reference was made to Mayne, para. 664, 
where it is stated that she would have no 
right of alienation unless the gift was coupl- 
ed with an express power of alienation. 
This statement in para, 664 was contrasted 
with the proposition as laid down by the 
Board “ unless there are words of sufficient 
amplitude to conferit upon her.” This 
Passage was very muchrelied upon by the 
respondent before us as showing that 
Mr. Mayne’s statement in para. 661, was 
approved by the Judicial Committee. 
Their argument is that in the present case 
there are no words of sufficient amplitude 
to confer upon the widows the power of 
alienation, therefore, they had no right to 
alienate and, therefore, they had no absolute 
estate. In that case the argument of Sir 
John Simon was that the Ranee took an 
absolute estate even though she had no 
power of alienation. On the other hand 
it was contended by Mr. Upjohn, K. C. that 
if there was no absolute power of aliena- 
tion there was no absolute estate, and that 
one cannot have an absolute estate without 


.an absolute power of alienation. The deci- 


gion of the Judicial Committee was that the 
Ranee had an absolute estate and as to the 
contention of the respondent that there can 
be no absolute estate without power of 
alienation they said that the gift itself con- 
tained words of sufficient amplitude to 
confer the power of alienation upon the 


Ranee and that no express words were. 


necessary. Sothat there was no need for 
the Judicial Committee to hold, that there 
was an intermediate kind of estate viz., an 
absoluts estate but without powers of aliena- 
tion i. e., they went beyond Sir John Simon’s 
contention. In my opinion it cannot be said 
that the statement in para. 664 of Mr. 
Mayne was approved by the Judicial Com- 
mittee. But on the other hand it was 
contrasted with their own statement of the 
law. This decision, therefore, cannot help 
the respondents in this case. 

But apparently the particular passage 


relied on did give rise to some misconcep-. 


tion: for in Chalapathi Rao v. Subba Rao 

(5), it was held by our brothers Odgers and 

Jackson, JJ. relying on Narasingh Rao v. 

Mahalakshmi Bai (4), that as there were no 

words of sufficient amplitude in that case to 
(5) 117 Ind, Oas. 289; A I B 1929 Mad, 692, 
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confer upon the wife an absolute estate she 
had no power of alienation and took only 
a widow's estate. The actual words were 
“my wife is the only one entitled and no one 
else.” Whatever doubts there might have 
been at that time the matter is clearly sat 
at rest by the decision of the Privy Council 
in Shalig Ram v. Charanjit Lal (6), though 
a slightly different test was applied by 
their Lordships in that case. There the 
widows of the testator and the widow of his 
son were made the heirs and there was no 
gift over upon the death of the widows. It 
was held that the will conferred an absolute 
estate. In the light afforded by the above 
decision, I would say that the words of 
sufficient amplitude required to give the 
power of alienation need not be express but 
can be found from the words of the gift 
itself, This is what Sir John Wallis, said 
in Ramachandra Rao v. Ramachandra Rao 
(2). In my opinion the words of the will 
referred to in Chalapathi Rao v. Subba Rao 
(5), are such words of sufficient amplitude 
and are not narrower than the words of the 
gift referred to in Shalig Ram v. Charanjit 
Lal (6). There is no gift over in the will, 
in Chalapatti Rao v. Subba Rao (5). In my 
opinion Chalapathi Rao v. Subba Rao‘(5), was 
erroneously decided. Anyhow following 
the latest decision of the Privy Council in 
Shalig Ram v. Charanjit Lal (6), I hold that 
in this case the widows got an absolute 
estate. There are no express words cutting 
their right to a widow's estate. Only if 
there is any ambiguity could the principle 
in Mahomed Shumsool Hooda v. Shewakram 
(7), namely that only ifthe construction is 
doubtful a Hindu should be presumed to 
give only that estate which a Hindu widow 
holds in an inherited property, be applied. 
There is no necessity to resort to that prin- 
ciple.in thie case. 


The respondents’ learned Advocate raised 


‘another contention which deserves to be 


noticed. Whatever may be the state of the 
law now, he contends that at one time it was 
the law that a wife or a widow getting 
property from her husband under a will 
or other instrument got only a limited estate 
and that if her property was sold in Court 
auction in execution of a decree it might 
be presumed that the Court was selling 
and the purchaser was purchasing only 


(6) 128 Ind. Oas. 265: 57 I A 232; 11 Lah 645; AIR 
1930 P 0239; 310 W N 1073; 59 M LJ 437; 32 L W 
376; 32 Bom. L R 1578; 7 OWN 1069; 52 OL J 466; 
31 PLR 784 (PO) 

(7)2T A7; 14BLR 226; 22W R 409; 3 Sar, 405; 
8 Suther 43 (PO), 
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such an estate aS was supposed to be pos- 
sessed by her accordipg to the decisions 
then in force. In the present case when 
the property was sold in Court auction in 
1874 only the limited estate of a widow 
must be held to have been sold and in 
support of this contention he relies on the 
decision of the Privy Council in Abdul 
Aziz Khan v. Appayasami Naicker (8). 
In this last case a decree was obtained 
against the holder of an impartible zemin- 
dari and his interest in the property was 
purchased in Court auctions in 1873 ard 
1876. The property was at the time sub- 
ject to a lease for 30 years and after the 
expiry of the lease the purchaser sued to 
recover the property. Meanwhile the im- 
partible zemindar died. The question 
arose whether the purchaser in the Court 
auctions got an absolute estate in the vil- 
lages or only a life-estate. At the time 
when the suit for the recovery of posses- 
sion was filed: it had been decided by the 
Privy Council that for purposes of aliena- 
tion an impartible zeminday was the com- 
plete owner of the estate and was compe- 
tent to alienate property. But this princi- 
ple was settled only some time after 1889. 
Prior to 1889 it was supposed to be the 


law in Madras that an impartible zemindar- 


had only a life-interest in the zemindari 
during his lifetime and had no power of 
alienation so as to operate beyond his life 
time. In these circumstances it was held 


by the Judicial Committee that what was: 


purchased in the Court auctions of 1873 
and 1876 was only the life-estate of the 
zemindar. Sir Andrew Scoble who deliver- 
ed the judgment of the Board observed at 
p. 1424: 

“As regards tbe law of the matter in 1&73 and 1676, 
when the sales took place, it was the accepled law 
in Madras that the holder of an impartible zemindari 
who was himself a member of an undivided family, 
could not alienate or encumber the corpus of the 
estate so as to bind his co-parcener, except for justi- 
fication especial causes. Prior to 1889, there had 
been a series of decisions to this effect in the Madras 
Courts, but in that year, following the judgment of 
this Committee in the case of Sartaj Kuari v. Deoraj 
Kuari (9) the High Court of Madras overruled those 
decisions, etc. The contention raised by the res- 
pondent in this form would be a good contention 
if he could show that prior to 1874 it was the accept- 
ed Jaw in Madras that a widow obtainiog property 
under the will of her husband had only a widow's 
estate in the property. To establish this position he 
relied in the first instance on Gangadaraiya v..Para- 
meswaramma (10) decided by Holloway and Oollett, 


(8) 27 M131; 311 A 1; 6 Bom. L R 7; 8 O W N 186;- 


8 Sar. 568 (P O.) 

(9)10 A 272; 15 I A 51; 5 Sar. 139; 12 Ind Jur. 
213 {P O). 

(10) 5MHO RIL. 

*Page of 27 Mp Hd, | 
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JJ. The judgment is very brief. -It was held that 
land received by a woman from her husband as 


stridhanam cannot be alienated even after the hus-: 


band’s death to the prejudice of the daughters as 
next heirs without their consent. They observed 
‘there is a “consensus” of the highest authorities, 
Native and Europeans, for a restriction to this 


effect, ” l 
Now what does this decision exactly 


mean? First it says that the property is 
received asistridhanam. If it is stridhanam, 
the property would pass to her stridhanam 
heirs. The reference to daughters is be- 
cause they occupy the place of such heirs. 
That is, the widow becomes a fresh stock 
of descent and the property passes to her 
heirs. This does not look likea widow's 
estate for if she held only a widow’s estate 
the property would pass to her husband’s 
heirs and not to her heirs. The decision 
of the learned Judges does not, therefore, 
imply that the woman in that case had 
only a widow's estate but that she had 
sridhanam property in the subject-matter 
of the gift and that it would pass to her 
heirs but she had no power of alienation 
without the consent of her heirs and to 
their prejudice. This conclusion is some- 
what like the argument of Sir John Simon 
in Narasingh Rao v. Mahalakshmi Bai (4) 
where he contended for an absolute estate 
in the widow though she had no powers of 
alienation. Then again if she had an ab- 


solute estate as sridhanam though it may - 


be that she had no power of alienation to 
the prejudice of her heirs, it cannot imply 
the proposition that her creditor cannot 
seize {he property in execution of their 
debts. The lack of power to effect a volun- 
tary alienation cannot necessarily imply the 
existence of such a disability on the cre- 
ditors for otherwise it would mean that a 
person with an absolute estate can goon 
incurring debts and cheat the creditors 
and the property would pass on to her heirs. 
That could not have been the position in- 
tended by the decision in Gangadaraiya v. 
Parameswaramma (10). From this deci- 
sion only, it cannot be said that it was 
decided that a woman taking under the 
will of her husband had only a widow's 
estate. 

Another decision relied on by the learned 
Advocate for the respondents is Kotar- 
basapa v. Chamberova (11). The head-note 
is not very clear. ‘he first sentence of 
Melvill, J.’s judgment shows that the prop- 
erty was regarded as stridhanam in the 
hands of the wife and that it was held 
that she could not alienate it to the pre- 
judice of the daughter whould have inherit- 

(11) 10 BHC R 408, | ` 
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ed it as part of her mother's stridhanam. 
18 1s somewhat like the decision in 

Gangadaraiya v. Parameswaramma (10). 
and does not say that the widow had only 
a widow's estate in the property given by 
| her husband. 
i The third decision cited was Prosunno 
Coomar Ghose v. Jamicknath Sirkar (12). 
' There it was held that the husband had 
' expressly given his wife an absolute power 
of disposing of the property. The aliena- 
; ion being upheld on that ground the fur- 
ther question raised, viz. | whether 
Jon her death the property would des- 
cend to her husband's heirs or her 
own heirs was held not to arise. There- 
fore, it was not decided in that case 
that she had only a widow's estate. She 
jhad certainly an alienable estate and 
'the further question as to who should 
Succeed was not decided. This decision 
does not, therefore, help the respondents, 
IIt is impossible to say that it was the 
accepted law in 1874 that a widow getting 
„property under the will of her husband 
‘had only a widow's estate in that property. 
Whatever doubts existed at that time 
‚as to her powers of alienation those doubts 
idid not amount to saying that her interest 
in the property is only the limited interest 
of a widow. For these reasons I do not 
(think the principle in Abdul Aziz Khan v. 
| Appayasami Naicker (8), can be applied to 
the present case. 

The result is that the appeal must be 
allowed and the plaintiff's suit dismissed. 
The plaintiff will pay the costs of defend- 
ants Nos. 1 and 2in the Court below one 
seb and the Appellants costs in this 
Court. 

Cornish, J.—I am of the same opinion. 
When this same will was before the Court 
in Ramachandra Raov. Ramachandra Rao 
(1) it was construed by Sir John Wallis, C. J. 
‘and by Seshagiri Aiyar, J. as conferring 
fan absolute estate in the property devised 
by the testator to his two widows, Itis true 
that the decision of the High Court was 
|reversed by their Lordships of the Judicial 
¡Committee on the ground that the question 
of the estate given to the widows was 
res judicata by reason of the earlier 
decision in A. B. No. 74 of 1896. But the 
Judicial Committee did not nor was it 
necessary that it should, disapprove of the 
construction put upon the will in Rama- 
chandra Rao v. Ramachandra Rao (1). In 
the present appeal we are not debarred by 
the rule of res judicata from construing 
} (12) 10 B LR 267, 
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the will. The language of the wäl is quite 
simple. The testator after making certain 
bequests disposes of the residue as fol- 
lows.— 

“As regards the rest of the property excluding 
the same, my adopted son being given the name 
of Bavaji Pandither shall be entitled to half of 
the property and enjoy the same, As regards the 
remaining half of the property, my senior wife Sow. 
Kamakshi and my younger wife Tulaja—these two 
persons shall be entitled to and take the same,” 

It must now be taken as settled that in 
construing the will of a Hindu testator 
disposing of immovable property in favour 
of his wife there is no presumption that the 
devise is ofthe qualified estate ofa Hindu 
widow. In Shalig Ram v. Charanjit Lal 
(6) their Lordships observed.— 

“At one time it washeld by some of the Courts 
in India that, underthe Hindu Law in the case of 
immovable property given or devised by a 
hushand to his wife, the wife had no power to 
alienate unless the power of alienation was 
conferred on her in express terms, It has been held 
by decisions of this Board that that proposition 
was not sound.” 

Their Lordships’ judgment then cites the 
following passage from Baidas Shivdas 
v. Bai Ghulal (13).— 

“Tf wordsare used conferring absolute ownership 
uponthe wife, the wife enjoyed the rights of 
ownership without their being conferred by 
express and additional terms, unless the circumstances 
or the context were sufficient to show that such 
absolute ownership was not intended,” 

Applying these remarks to the will before 
us, it seems to me that the circumstance 
that there is no material difference hetween 
the terms of the devige to the adopted son 
(which are undoubtedly sufficient to carry 
an absolute estate) and the terms in which 
the devise to the widows is expressed, serve 
to show that the testator intended to make 
no distinction in the quality of the estate 
given in either case. My conclusion, 
therefore, is that the widow took their 
portion as absolute owners. 

According to the older authorities, im- 
movable property given tothe widow by 
her husband was not at her absolute 
disposal unless the gift was accompanied 
by an express power of alienation or 
unless the widow's stridhanam heirs con- 
sented to the alienation. See Muhammad 
Noorkhan v. Har Dayal (14), Gangadaraiya 
v. Parameswaramma (10), Kotarbasapa v. 
Chanverova (11) and Rudra Narain Singh 
v. Rup Kaur (15). But it is now established 
that a power to alienate may be inferred 

(13) 65 Ind. Oas. 974; A I R1922 P0193; 49I A 
1;46B153; 26 O W N 129; 15 LW 412; 200AL J 
289; 42M L J 385; 35 O L J 314; 24 Bom, L R 551 


(P 0.) 
G4)INWPHOR 67. 
(15) 1 A 784 at p 744, 
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from the terms of the instrument by which 
an absolute estate has been conveyed 
to the widow. In Ramachandra Rao v. 
Ramachandra Rao (2), their Lordships 
referring to the decision of the High Court 
in Surajrani v. Rabi Nath (16) and to the 
appeal therefrom said:— 

“It had been stated that under 
Law in the case of a gift of 
to a Hindu widow she had no power to 
alienate unless such power was expressly conferred. 
The decision ofthe Board did no more than establish 
that the proposition was not accurate, and that 
it was possible by the use of words of sufficient 
amplitude to convey inthe terms of the gift itself 
the fullest rightsof ownership, including of course 
the power to alienate which the High Court had 
thought required to be added by express declaration.” 


Their Lordships’ judgment in Narasingh 
Rao v. Mahalakshmi Bai (4), is to the same 
effect. In the case last mentioned the 
deed in favour of the widow contained a 
power of appointment. But itis not essen- 
tial, according to what he said in Rama- 
chandra Rao v. Ramachandra Rao (2), that 
the gift or devise should be expressly 
coupled witha power of alienation. For 
example in Sasiman Choudharain v. 
Shil Narayan Chowdhury (17), where a 
testator devising property to his two widows 
stated that they should “Have, in every 
way, full power and proprietary right” 
over the property, it was held that the 
widows took the property with complete 
rights of proprietorship including the right 
to alienate the property. On tho other 
hand there is Chalapati Rao v. Subba Rao 
(5), which illustrates a devise that was 
held to be not of sufficient amptitude 
to convey an alienable estate to the 
widow. 

In the present case the will does nct 
expresely ccnfer a power of alienation over 
the property devised. But we have a testator 
making to his widows, in practically the 
same language a devise corresponding to 
the devise which he has made to his 
adopted son. I think that the inference 
from this circumstance must be that the 
testator intended to clothe his widows with 
the same heritable and alienable estate 
which he had conferred upon his adopted 
sop. It follows thata voluntary alienation 
of her property by the widow Tulaja Boyee 
would have bound the estate a fortiori 
an involuntary sale in execution of a decree 
‘against her would be binding. In my 

(16) 25 A 351; A-W N 1903, 66. 

(17) 66 Ind. Cas. 193; A I R 1922 P G63;49 I A 25; 
1 Pat. 305; 15 L W 434; 26 O W N 425; 42 M L J 492; 
30M L T 242; 20 A L J 362; 350 L J 427; 24 
PO) L R 576; (1022) M W N 368; 3 P L T 133 
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. judgment, therefore, the plaintiffs’ suit 
failed and ought to have been dis- 
missed. 
A. : Appeal dismissed. 


nd 


LAHORE HIGH COURT 
First Civil Appeal No. 809 of 1929 
July 5,1934 | 
HILTON AND RANGI Lat, JJ. 
RAMAN MAL -APPELLANT 
versus 
NATHU MAL AND oragrs—Pratntirrs 
— RESPONDENTS 

Hindu Law--Alienation—Necessity—Burden of 
proof—Family business— Loan, necessity for—Proof 
—Mortgage—ights of mortgagee—Mortgagor selling 
mortgaged property with knowledge of mortgagee— 
Mortgagee, if estopped from enforcing his lien— 
Mortgage deed allowing mortgagor to sell property on 
condition of payment to mortgagee of entire sale pro- 
ceeds—Title of purchaser, 

To sustain an alienation thefacts represented to 
the alienee must be suchas, if true, would justify 
the loan; the mere existence ofa family business is 
not sufficient but the lender must also show that the 
money was required for the family business, With- 
out such proof of necessity for the loan, such loan 
cannot be made a charge on the family property, 

The rights of a mortgagee to enforce his lien can- 
not ordinarily be defeated merely by selling some 
of the mortgaged property and paying him off in 
part out of the sale proceeds. The mortgagee is not 
estopped from enforcing his lien even if he has 
knowledge of the sale solong as he is otherwise 
entitled to do so, 

A mortgagor who is at liberty to sell any part of 
the mortgaged property subject to the condition 
that he should pay theentire sale proceeds to the 
mortgagee, fails to do so, the purchaser can not be 
held responsible forit, Asa Ram v, Kishen Chand 
(2), followed. 

F. ©. A. from the preliminary decree 
of the Senior Sub-Judge, Amritsar, dated 
December 22, 1928. 


Mr. Mehr Chand Mahajan, for the Ap- 
pellant. 


Mr. D. R. Sawhney, for the 
ent. 


b 


Respond- 


Hilton, J.—On May 15, 1919;a mortgage 
was made by Ram Das on his own behalf 
and on behalf of Kishan Dyal minor and 
by Bal Kishen of certain properties at 
Amritsar and Lahore to Nathu Mal for. 
Rs, 13,500 (Ex. P-8). The Lahore pro- 
perties had previously been mortgaged with 
possession on February 26, 1906, to 
Raman Mal by Ram Das and Ram Bhaj 
for Rs. 1,900 (Ex. D-1). Ram Bhaj had 
died before 1919 and Bal Kishen was his 
eldest son, while his younger son Kishen 
Dyal had been adopted by Ram Das. These 
persons formed a Hindu joint family. This 
previous charge of Rs. 1,900 was expressly 
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reserved in Nathu Mals mortgage of 
May 15, 1919. i 

On October 22, 1921, Ram Das and 
Bal Kishen sold the Lahore properties to 
the above-mentioned Raman Mal for 
Rs. 13,000, which included Raman Mal's 
mortgage charge for Rs. 1,900. Out of 
the remainder of the purchase money 
a sum of Rs. 7,004-10-6. was passed 
on by the vendors to Nathu Mal 
in reduction of his mortgage money. Nathu 
Mal instituted the present suit on July 12, 
1928, for recovery of Rs. 16,500 principal 
and interest on the footing of his mort- 
gage of May 15, 1919, the defendants be- 
ing Ram Das, his adopted son Kishen Dyal, 
his nephew Bal Kishen, Raman Mal and the 
Official Receiver of the estate of Ram Das 
who had been adjudicated an insolvent. 

Nathu Mal has been given a decree 
declaring Rs. 10,852-14-3, to be due to 
him up to February 22, 1929; Rs. 1,900 to 
be due to Raman Mal on his prior 
mortgage; Rs. 3,533-4-0 to be due to 
Raman Mal on a subsequent mortgage; 
and ordering the Amritsar properties to 
be sold in the event of Rs. 10,859-14-8 
not being paid by February 22, 1929, 
and ordering further that if the proceeds 
of sale of the Amritsar properties should 
not suffice to discharge the above debt, 
the Lahore properties should be sold and 
the preceeds applied, first in payment of 
Raman Mal’s prior mortgage, secondly, in 
discharge of the balance of plaintiff's 
debt, and thirdly, in payment of Raman 
Mal’s subsequent mortgage, and a per- 
sonal decree was also passed against Ram 
Das and Bal Kishen both for the amount 
of the plaintiff's above-mentioned debt and 
also for an additional sum of Rs, 2,047, 
plus interest thereon of. Rs. 1,536-14-6, 
which sums were held not to be a charge 
on the mortgaged properties. Six per 
cent per annum interest on the mortgage 
decree from February 22, 1929, until 
realization was also allowed. On Febru- 
ary 25, 1929, a final decree was passed 
under O. XXXIV, r. 5, Civil Procedure 
Code, and sale of the mortgaged property 
was ordered. . 





Appeal No. 809 of 1929, has been pre- 
ferred by Raman.Mal against -the preli- 
minary decree and appeal No. 1024 of 
1929, by. Raman Mal against the final 
. decree. Appeal No. 1116 of 1929 has been 
: preferred by Nathu Mal plaintiff in respect 
| of certain matters concerning the pre- 
liminary decree and Appeal No. 1117 of 
| 1929, by Nathu Mal in respect of the 
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final decree. Another Appeal No. 1997 of 
1929, is by Bal Kishen against the 
preliminary decree. (After discussing Bal 
Kishen's appeal and dismissing it with 
costs, the Court proceeded), I will next 
discuss the appeals of the plaintiff Nathu 
Mal, whose first contention is that the sum 
of Its. 2,047, (with interest thereon) which 
ihe trial Judge refused to charge upon 
the mortgaged property, but decreed only 
as a personal debt of Ram Das and Bal 
Kishen, should have been charged upon 
the mortgaged property. 

The total consideration mentioned in 
plaintiff's mortgage-deed was Rs. 13,500 
out of which Rs. 700 did not pass at all. 
O£ the rest, the trial Judge has held that 
Rs. 10,753 was borrowed for the payment 
of antecedent debts and was therefore 
a valid charge upon the joint family 
property, but that Rs. 2,047, is not proved 
to have been borrowed for a necessary 
purpose. Of this sum, Rs. 2,025 was 
paid before the Sub-Registrar, but the 
deed does not recite for what purpose the 
loan was taken. The residue of Rs. 22 
merely represents a proportionate share of 
the expenses connected with the mortgage- 
deed, The trial Judge was of opinion 
that the ancestral firm of Suba Mal-Sita 
Ram, no longer existed at the time of the 
mortgage in 1919 and that no proof ex- 
isted that any. new business had been 
started for which the money could have 
been needed. It is certainly correct that 
there is no evidence whatsoever that any 
new business had been started. Whether 
the old ancestral firm had been closed is 
however doubtful. Ram Das did depose 
to that effect and he also deposed that 
this particular money was required for 
household expenses and for business. This 
man, however, is a bankrupt and I attach 
no value to his vague statement on this 
point, especially ashe withheld his account 
books on the flimsy pretext that he had sold 
them as waste paper. 

The onus undoubtedly lay upon the 
plaintiff to prove either that the sum was 
required for a necessary purpose or that 
it had been so represented to him, but 
in his own evidence he made no such 
assertion.- As pointed out in Girdhari 
Lal v. Kishen Chand (|), the rule of 
Hindu Law is firmly established that 
to sustain an alienation the facts re- 
presented to the alienee must be such as 
if true, would justify the loan. Here it 

(1).85 Ind,. Cas, 468; A IR 3925 Lah, 240; 5 Lah, 
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s not even proved what facts were re- 
presented, In the same authority it was 
also laid down that the mere existence 
of a family business is not sufficient and 
that the lender must also show that the 
money was required for the family 
business. Applying these principles tothe 
circumstances of this case, I have no 
hesitation in holding that the plaintiff has 
not proved necessity for the sum of 
Rs. 2,047, and that this canrot be made 
a charge on the family property. It is 
true that the mortgage was effected both 
byRam Das and Bal Kishen, against whom 
personal decrees for this sum of Rs. 2,047, 
have been passed, but Kishen Dyal has 
also been made a party to the suit and 
had pleaded that the mortgaged property 
could not be charged. This plea of 
his must be upheld to the extent of this 
sum of Rs. 2,047, and the interest there- 
on. 
The next point raised in the plaintiff's 
appeal was that interest should have been 
calculated according to the stipulated rate 
of 9 per cent. per annum after the first two 
years of the currency of the mortgage. 
This contention is correct and the plaintiff's 
decretal amount should be enhanced by 
Rs. 594-7-6 on this score, which will form 
part of the sum chargeable upon the 
mortgaged property (referred to in the 
trial Judge’s judgment as sum X viz., 
Rs. 10,852-14-3), Finally, for the plaintiff 
it was argued that the rate of interest 
from the date of decree until date of 
realization which the trial Judge fixed 
at six percent. per annum should te 
enhanced. This was a matter in the 
discretion of the trial Judge and he has 
not fixed an unreasonable rate. I, therefore, 
find no justificaticn for changing it. Tke 
other matters raised in the plaintiff's 
grounds of appeal were not argued. 
There remain the appeals of the defend- 
ant, Raman Mal, for whom it has been 
argued that by the sale to him on Octo- 
ber 22, 1921, of the Lahore properties by 
Ram Das and Bal Kishen he acquired a 
valid title in these properties free of the 
plaintiff's mortgage charge and that the 
suit should be dismissed against him and 
these Lahore properties excluded from the 
mortgage decree. It has been pleaded 
by -Raman Mal that plaintiff had 
knowledge of the sale in his favour and 
had consented thereto. The trial Judge 
found that no such consent was proved 
and that in any case the plaintiff never 
consented to forgo his lien over the Lahore 


BAMAN MAL V. NATHU MAL 


15310 


property. In my opinion the finding is 
correct that Nathu Mal is not proved to 
have given an express consent to this 
sale. Nathu Mal himself denied it and 
though Raman Mal entered the witness-box 
he did not assert it. The mere fact that 
currency notes endorsed by Raman Mal 
were passed by the vendors to Nathu Mal 
plaintiff can hardly suffice to prove Nathu 
Mal's knowledge of the sale or his con- 
sent thereto. The evidence of Ram 
Das upon which reliance has been placed 
by the learned Counsel who argued 
Raman Mal’s appeal before us, is not I think, 
entitled to weight, as this man is a 
bankrupt, 

Even, however, if the plaintiff knew of 
the sale, that would not estop him from 
enforcing his lien on the Lahore property 
if he were otherwise entitled to do so, 
nor is the matter one which can be 
decided on principles of equity alone, as 
the rights of a mortgagee to enforce his’ 
lien cannot ordinarily be~-defeated merely 
by selling some of the mortgaged pro- 
perty and paying him off in part out of 
the sale proceeds. The matter, however, 
does not rest here but must be consider- 
ed further inthe light of the following 
clause in plaintiff's own mortgage-deed: 


“Tf I, Ram Das, sell any house out of the said 
property, Iwill pay the entire proceeds thereof 
to the mortgagee and will not take credit for in- 
terest on the amount paid.” 

Now, this was clearly .an express con- 
dition inthe contract itself permitting 
Ram-Das to sell not only the equity 
of redemption, but . also the morlgagee’s 
interest in the mortgaged property and 
therefore, to pass a valid title to the 
vendee, free of any incumbrance that the 
morigagee couldclaim. It is argued that 
a condition of this permission was that 
the entire sale proceeds- should be paid 
by Ram Das to -the mortgagee, whereas 
in fact Ram Das did not-pay the entire 
sale proceeds of the Lahore properties to 
Nathu Mal, even ifthe sum of Rs. 1,800 due 
to Raman Mal as prior mortgagee be left out 
of the account. This however is a matter 
between Ram Das and Nathu Mal and 
cannot be taken as impairing the title 
passed by Ram Das to Raman Mal. It 
mayor may not be that Nathu Mal may 
have a claim against Raman Mal for any 
part ofthe sale money that may not have 
reached Nathu Mal, but he cannot claim 
itin his mortgage suit and charge it on 
the property in question. In this view I am 
fortified by the authority of Asa Ramv, 
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Kishan Chand (2) upon which Raman Mal's 
Counsel has relied. The condition in the 
- Mortgage-deed was in that case similar 
that of the present case and it was held 
that: 

“the morigagors were at liberty to sell any part 
of the mortgaged property at any time and that 
if they did so, they conveyed a good title to the 
purchaser and ib was for them to pay the pro- 
ceeds of sale tothe mortgagees, and that if they 
failed ,to do so the purchaser could not beheld 
responsible for it.” 

This is precisely tha case here and 
T can see no reason for not giving to 
the condition in question the same force 
as was attached- to a similar provision 
in the mortgage-deed of that cass. The 
argument that was made against this view 
to the effect that Raman Mal, being a 
third party, cannot take advantage of 
that clause of the mortgage-deed is not 
to the point, for the -real question is 
what title was Ram Das permitted by 
the terms of the. mortgage to convey to 
Raman Mal. Ths on the foregoing con- 
siderations [ would accept the two appeals 
-of the defendant, Raman Mal, (Nos. 809 
and 1024 of 1923), and would dismiss the 
suit of the plaintiff against Raman Mal 
and would modify the plaintiff's decree by 
deleting therefrom the provisions which 
entitle the plaintiff to put to sale the 
Lahore property. I would also direct that 
the costs of Raman Mal be paid by the 
Plaintiff in both Courts. 

Rangi Lal, J.—I agree. : 

D. Suit dismissed. 
(2) 120 Ind. Cas. 166; A I R 1930 Lah. 386; Ind. Rul, 

(1930) Lah, 6. 


MADRAS HIGH COURT 
Civil Appeal No. 298.0f 1929 
Noveniber 15, 1933 
ANANTAKBISHNA AYYAR AND CornisH, JJ. 
SUBRAMANIA AYYAR—APPELLANT 
Versus 

SWAMINATHA AYYAR—RESPONDENT. 

Mortgage suit—Parties—Defendants interested in 
different ittems—Common defence—Decree in plaint- 
aff's favour—Appeal by some defendants without 
tmpleading other defendants—Maintainability—Costs 
—Apportionment of —Hindu Law-Joint family— 
Manager—Power to borrow for purchasing other 
lands—Antecedent debt—Prior mortgages. 

Where ina suit to enforce a hypothecation 
bond the defendants who were purchassrs of various 
items of the hypothecated properties contended that 
the hypothecation bond wasinvalid but the Oourt 
found thatthe bond was validand passeda decree 
in favour of the plaiatiff and one of the defend- 
ants who was interested in some of the hypothecated 
properties only preferred an appeal against the 
plaintif? attacking the validity of the bond, 
without impleading ithe other defendants who 
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were interested inthe remaining portion of the 
hypothecated properties, and it was contended on 
behalf of the plaintiff that the appeal was 
Incompetent asthe other defendants against whom 


the plaintiff had obtained adecree were not made 
parties: 
Held, thatthe appellant was entitled to prefer 


an appeal so far as the items with which he 
was concerned were sought to be exonerated from 
the decree passed in the lower Gourt without 
impleading the other defendants. Umed 
Mal v Chand Mal (2), Chockalingam Chet- 
ty vV. Seethat Achi (3) and Ma Than May v. 
Mohammad Eusoof (4), distinguished. Somasunda- 
ram Chettiar v, Vaithilinga Mudaliar (5) and 
Subburayulu Naidu v. Pappamma (6), referred to, 

The question whether the Appellate Oourt 
should exercise its powers under O. XLI, r, 33, 
Givil Procedure Oode, in favour ofthe defend- 
ants who had not appealed in a case 
of this nature arises only at a later stage 
and has no bearing on the competency of the 
appeal. A prior mortgage debt would be an 
antecedent debt within the Hindu Law principle 
when paid off by asubsequent mortgage deed 
executed by Hindu father. Chet Ram v. Ram 
Singh (9), referred to. 

In a mortgage suit in which purchasers of 
the variousitems of the mortgage property are 
made defendants, the amount for which the 
various defendants had obtained decrees against 
the mortgagor is not a proper test to be applied 
in apportioning the costs of the suit. The 
value or area of the properties purchased isa better 
criterion, 

A Hindu father would not be entitled to sell 
family properties or raise money on the mortgage 
thereof forthe purpose of purchasing other lands 
for the family, unless there be special circum- 
stances to justify the same. Noris it open to a 
Hindu father to borrow money on the charge of 
family properties simply for the purpose of 
investing the borrowed money on the othz of some 
other properties But a mortgage once executed 
by him would be an antecedent debt. 

O. A. against the decree of the Court of 
the Subordinate Judge, Mayavaram, in O, S. 


No. 42 of 1927. 

Mr.T. R. Venkatarama Sastri for Mr. 
Salem Ramaswami Ayyar, for the Appel- 
lant. 

Mr. T. M. Krishnaswami Ayyar, for the 
Respondent. 


Judgment.—The plaintif instituted 
O. S.No. 42 of 1927, on the file of the 
Subordinate Judge of Mayavaram to 
recover moneys due on hypothecation bonds 
dated February 20, 1913 (Ex. A) and 
October 6, 1915 (Ex. B) executed by the de- 
ceased father of defendants Nos.1 and 2 
in favour of plaintiffs. Defendants other 
than defendants Nos. Land 2 are persons 
who claim rights (subsequent to A and B) 
with reference to various portions of the 
properties mortgaged in favour of the 
plaintiff. The sth defendant claimed to 
have purchased a portion of the hypotheca 
in anauction sale held in execution of a 
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money decree obtained against defendants 
Nos. 1 and 2 and their deceased father and 
others, after the dates of the mortgage 
bonds A and B. Defendants Nos. 1 and 2 
did not appear inthe lower Court. The 
other defendants raised contentions re- 
garding the validity of the mortgages A 
-and B. The learned Subordinate Judge 
found that ihe mortgages were valid and 
that the plaintiff was entitled to have the 
various items includedin his mortgages 
sold in execution to realise the amount 
decreed to him. The êth defendant has 
preferred the present appeal making only 
the plaintiff as party respondent to his: ap- 
peal. His complaint in the appeal is 
that ihe mortgages in favour of the plaint- 
iff are not valid and that under auction 
purchase referred to above he has obtained 
absolute title to the property purchased by 
him in Court auction. When the learned 
Advocate for the 8th defendant (appellant) 
opened the appeal, the learned Advocate for 
the plaintiff (respondent) raised a prelimi- 
nary objection to the effect that the appeal 
by the &thdefendant alone, without mak- 
ing defendents Nos. land 2 and also other 
defendants interested in ihe various items 
of properties mortgaged to the plaintiff as 
parties was incompetent and that the 
appeal should be dismissed in limine on 
that ground alone, The learned Advocate 
for the respondent argued that the appeal 
preferred by the 8th defendant would re- 
open matters already decided between the 
plaintiff on the one hand, and defendants 
Nos. 1 and 2 and ihe other defendants on the 
other. It was pressed upon us that the 
plaintiff had already obtained a decree to 
the effect that the mortgagesin favour of 
the plaintiff sre binding on defendants 
Nos. land 2,and that the 8th defendant 
wasseeking inthis appeal to obtain relief 
inconsistent with the findings arrived at 
by the lower Court as regards the binding 
nature of the mortgages. It was, there- 
fore, argued thatit was not open to the 
Sth defendant, without making other per- 
sons, concerning whom there was a bind- 
ing adjudication, parties tothe appeal, to 
claim relief in respect of his purchase in 
Court auction. In support of, that argument, 
the learned Advocate for the respondent 
cited two Privy Council cases (1) reported in 
Chockalingam Chetty v. Seethabai Achi (1) 


` 


(1)107 Tnd. Cas. 237; 6 R29: AIR 19:7 P O 25°; 
40 W N1231, 27L W1: 51M LJ 8s; (1928) MW 
N 20: 47 OL J 136; 32 OWN 21; TLT 40 Rang. 
18; 30Bom, LR 220; 26 AL J 371(P 0) 
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and Umed Mal.v. Chand Mal (2). In 
Chockalingam Chetty v. Seethabai Achi (1) 
the Privy Council had to consider whether 
af€plaintiff who sought relief against 
several defendants alleging that the 1st 
defendant did not obtain a valid title to 
the propertiesin dispute, that he did not 
pass any valid titleto the 2nd defendant 


and that the 2nd defendant did 
not pass any valid title to the 3rd 
defendant, could maintain an ap- 
peal in which only the 3rd defendant 


had been made respondent. The lst Court, 
dismissing his suit, held that the Ist 
defendant had, as a matter of fact, obtain- 
ed a valid title as against the original 
owner. ` 
The plaintiff claimed relief in appeal, 
making only the last of the defendants in 
actual possession of the properties, as 
party respondentto his appeal, It was 
pointed out by the Rangoon High Court in 
the case reported in Chockalingam Chetty Vv. 
Seethai Achi (3) that having regard to the 
decree passed bythe trial Court uphold- 
ing the Ist defendant's title and dismissing 
the suit as against all the defendants, it 
was notopen tothe plaintiff to claim in 
appeal reliefs inconsistent with that find- 
ing, without making the Ist defendant a 
party tothe appeal. Their Lordships of the 
Privy Council upheld that reasoning and 
held that inthe absence of the lst de- 
fendant the plaintiff could not get any 
effective relief as against the 3rd de- 
fendant. As we understand the judgment 
of their Lordships that was a case where 
the plaintiffsought relief against three 
defendants, specifically alleging that the 
Ist defendant was never the owner of the 
property in question but that the sale in 
his favour wasonly a colourable transac- 
tion—the original owner not having devest- 
ed himself of his rights in the same when 
executing the colourable sale deed in the 
lst defendant's favour. The plaintiff’ also 
stated that the sale deed by the Ist defend- 
antin favour ofthe 2nd and the 2nd de- 
fendant’s sale deed in favour of the 3rd 
defendant, were also not binding on the 
plaintiff. Inthe face of the decree of the 
first Court dismissing the plaintiff's claim 
as.against the lst defendant, their Lord- 
ships held that in the circumstances, the 
(2) 99 Ind. Cas. 749; 540338: ATR 1926 PO 
147; 3 OWN 989; 531 A271: 25 LW.90;25A L 


J61; (1927) M W N84: 38 ML T43; 28 PLR 
113; 31 O W N413; 52 M L J368;45 OL J2714;8 PL 


-T 751; 99 Bom. L R755 (P O) 


(3) ¢4 Ind. Cas. 529; 2 R 54l; 3 Bur, L J 259; A I 
R 1925 Rang. 103. 
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plaintiff would not be entitled to any relief 
as against the last of the defendants only 
on the appeal to which the last of the de- 
fendants only wasa party. The position in 
the case before us, in our opinion is sub- 
stantially different. Inthe case before 
usthe plaintiff has obtained a decree 
against various persons who set up rights 
to the various items included in the 
plaintiff's mortgages. The appeal before 
us isnot bythe plaintiff whose suit has 
been dismissed, and who is trying to get 
relief against others when such relief could 
not be granted to him so long as the 
findings arrived at by the 1st Court against 
him regarding the title of the alienor of the 
other defendants subsisted. The case 
before usisone in which a decree has 
been passed against several defendants 
and the defendant who felt aggrieved by 
the decree seeks to have the decree set 
aside so far ashe (the appellant) is con- 
cerned. Primafacie and in an ordinary 
case, a defendant against whom a decree 
has been passed in favour of the plaintiff 
would be entitled to prefer an appeal to get 
rid of the decree against him. Where the 
presence of other defendants against whom, 
a similar decree has been passed by the 
lower Court, would be necessary inthe ap- 
peal Court, to enable the Appellate Court 
to modify in their favour the decree of the 
lower Court, though the other defendants 
had not themselves preferred appeals is we 
think notthe question that we have to 
decide at present. Provision is made 
underO. XLI, of the Civil Procedure Code 
for enabling Courts to modify decrees, not 
only in favour of the appellant who ap- 
proached the Appellate Court for relief, 
but alsoin favour of others, who though 
prima facie aggrieved just asthe appellant, 
have either not cared to appeal nor 
have been made parties tothe appeal; so 
that in our opinion the decision in 
Chockalingam Chetty v.Seethabat Achi (1) 
does not help usin the decision of the 
case before us. The decision in Umed Mal 
also a decision of v. Chand Mal (2) 
the Privy Council, does not really help 
us here, for the only questionthe Privy 


. Council had to decide in that, case was 
‘ whether the plaint in the case before 


' the 


Board was properly constituted. 
The Privy Council held that having regard 


: Lo the circumstancesof the case before them, 
‘ the plaint to which, a lady Fathima Bi (from 


<. have 


whom the other defendants are alleged to 
derived title) wasnot a party 


‘was badly constituted and therefore the 
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Commission was right in revision in inter~ 
fering with the decision of both the lower 
Courts andin having dismissed the suit on 
the sole ground that the suit itself was not 
properly constituted, The question before 
us is not whether the suit in the lower 
Court was properly constituted. It was 
agreed that there was a proper suit, with all 
the necessary or proper parties to the same, 
so that the decision in 54 Cal. [Umed Mal 
v. Chand Mal(2)} also is of no real help 
to us, 

The only other case to which our attention 
was drawn was the case reported in Ma 
Than May v. Mahamed Husoof (4). The suit 
before the Court was one for administration 
of the estate of a person. The plaintiff was 
entitled to a moiety, the Ist defendant to 
1-4th and the 2nd defendant to the 
other 1-4th. In working out the decree, a- 
Commissioner was appointed and he made 
certain proposals for actually working out 
the decree in accordance with the shares 
decreed to the plaintiff, Ist defendant 
and the 2nddefendant. The trial Court 
passed orders on the Commissioner's report. 
One of the defendants preferred an appeal 
tothe High Court making only the plaintiff 
party respondent. The High Court dismiss- 
ed the appeal onthe ground that the relief 
claimed by the appellant could not be grant- 
ed to him in the absence of the other defend- 
ant, who was entitled to the remaining 
1-4th share. That isthe familiar instance 
of the principle that the Court should not 
pass orders to the prejudice of person who 
are not parties to the proceedings before 
the Court. It therefore seems to us that the 
cases quoted on behalfof the respondent are 
not really useful in the decision of the ques- 


-tion which we are called upon to decide at 


present. Onthe other hand, a decision of 
this Court inthe case reported in Soma- 
sundaram Chettiar v. Vaithilinga Mudaliar 
(5) would seem to be rather useful. There 
the reversioner filed a suit to recover pos- 
session of the estate which had been alienat- 
ed in favour of various defendants. The 
4th defendant in that case would seem to 
have alienated the property to the other 
defendants in the suit. The plaintiff having 
been given a decree for possession of the 
estate, one of the alienee defendants prefer- 
red an appeal to the High Court. The 
learned Judges of the High Court held (as 
we understand the judgment) that in such 
cases the appeal by one of the alienees was 

(4) 135 Iad. Oas, 615; 8 R 624; AIR 1932 


16; Ind. Rul. (1932) Rang. 53. 4 
(5) 41 Ind, Gas. 516; 40 M 846; 6 LW 253, 
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competent, and that it was quite a different 
question whetber having regard to the 
findings arrived at by the Appellate Court, 
the appellate Court should exercise the 
powers vested in it under O. XLI, r. 33, 
Civil Procedure Code. In the present case, 
we have not yet arrived at that stage, as 
already mentioned. The complaint is that 
the appeal itself isnot competent and that 
we are not entitled to go into the merits of 
the case. The decision in Subbarayulu 
Naidu v. Pappamma 29 Ind. Cas, 579 (6) 
would also seem to support this view. The 
judgment is very short and the facts do 
not appear fully from the judgment, but, 
in so far as we are able to gather, that was a 
case where the plaintiff's suit was decreed 
by the 1st Court; one of the defendants pre- 
ferred an appeal complaining that the suit 
was barred vonder Art. 44 of the Indian 
Limitation Act. The other defendants 
were not made party respondents to the 
appeal. The Appellate Court agreeing with 
the contentions of the appellant held that 
the suit was barred under Art. 44 and 
therefore allowed the appeal and also dis- 
missed the whole suit. The plaintiff pre- 
ferred a second appeal contending (1) that 
in fact the suit was not barred under 
Art. 44 and (2) that in any event the lower 
Court was not entitled to interfere with the 
lst Court’s decision so far as the non- 
appealing defendants were concerned. It 
is clear that an appeal by an aggrieved 
defendant is generally maintainable prima 
facie, so long as the person in whose favour 
the decree has been pasted, is made a 
respondent. It is possible that in particular 
cases the result of allowing an appeal may 
be toprejudice the rights of other parties 
to the suit, but the case before us is not one 
of that description, The appellant 8th 
defendant complains that the purchase by 
him of two items of the mortgaged properties 
was as valid and that the plaintiff as prior 
mortgagee was not entitled to any relief as 
against these two items. The circumstance 
that there are other defendants ‘interested 
similarly in several items of properties, 
which they have either taken in mortgage 
or purchased, who are also aggrieved by the 
decree passed by the trial Court, is per se 
no ground for not allowing a person in the 
position of the 8th defendant from prefering 
an appeal with respect to the only 
items in which he is interested. 
All persons who are likely to be prejudicial- 
ly affected by the appeal being allowed 
should be parties to the appeal. In this 
(6)k29 Ind, Cas, 579, 
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case neither defendants Nos. 1 and 2 nor 
the other defendants, would be prejudi- 
cially affected. Defendants Nos. 1 and 2 
did not appear in the lower Court, but were 
declared ex parte. It is possible that the 
Court, should it allow the appeal of the 8th 
defendant, may have to consider whether 
the discretion given to it under O. XLI, r. 33, 
should or should not be exercised in favour 
of all the other defendants also in the 
circumstances, but also that is quite a 
different matter; and such questions will 
arise only when thereis a properly consti- 
tuted appealin which the Court agreeing 
withthe appellant should think itnecessary 
to consider the further question whether, it 
should modity the decree of the lower Court’ 
in favour of the non-appealing defendants. 
It is only at a later stage that the question 
would arise as to the extent to which it 
would further modify the decree of the 
lower Court, in favour of the non-appealing 
defendants also, having regard to the 
finding arrived at by it and having regard 
to alljthe circumstances of the case. 

The learned Advocate for the respondent 
in hisreply drew our attention to another 
Privy Council case reported in Mahomed 
Khaleel Shiraziv. Les Tanneries Lyonnaises 
(7). We have carefully read that judgment. 
There the plaintiff applied for relief 
against A and B, but got relief only against 
A and as against B the suit was dismissed, 
though it would appear that B also was 
directed to pay the plaintiff's costs. But 
there was no appeal by the plaintiff, A 
and B would seem to have preferred an 
appeal to the Appellate Court, the result of 
which was a modification of the lower 
Court’s decree so faras A was concerned 
The plaintiff did not ask the Appellate 
Court to grant him more reliefs than hac 
been granted to him by the trial Court 
The plaintiff preferred an appeal to the 
Privy Council and there sought relief ar 
against Bagainst whom he had obtainec 
no relief in India except as to costs. The 
Privy Council held that without havin; 
preferred an appeal to the Hight Court, i 
‘was not opento the plaintiff toappeal t 
the Privy Councilin these circumstances 
In our view the decision in Mahomed K hale 
Shirazi v. Les Tanneries Lyonnaises (h 
does not ecver the case like the one we hay 
got before us. Inthe case in Badri Nara 
yan v. Hast Indian Railway Company (E 


(7) 94Ind. Cas. 767; 49 M435; AT R 1926 P O83 
30 W N 568; (1926) M W N 495; 24 L W115 (PC 
(&) 98 Ind. Cas. 1C03; 5 Pat. 755; A I R1927 P» 
23; 8P L T373. 
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the plaintiffs obtained a decree in the 
lower Court. The defendant preferred an 
appeal making some only of the plaintiffs 
(decree-holders) parties to his appeal. The 
Court held the appeal to be incompetent, 
because norelief could be granted to the 
appellant which would prejudice the other 
plaintiffs (decree-holders) who were not 
made party respondents to the appeal. 

In our view a defendant inthe position of 
the Sth defendant before us would be 
entitled to prefer an appeal so far as the 
items with which he was concerned were 
sought to be exonerated from the decree pass- 
ed by the lower Court. To such an appeal 
we donot think that it is necessary either 
that defendants Nos. 1 and 2 or the other 
alienees of other items should be made 
parties in circumstances. In our view the 
preliminary objection is not sustainable and 
we overrule the same and we direct the 
appellant to proceed with appeal on the 
merits. 

On the merits it was argued on behalf of 
the 8th defendant that the mortgages 
(Exs. A and B) were not binding upon de- 
fendants Nos. 1 and 2 or their alienees. On 
this question it must be noted that Ex. A 
the first mortgage was executed on 
February 20, 1913,and Ex. B the second 
mortgage on October 6, 1915, and that on 
March 5, 1913, the father of the Ist and 
2nd defendants had executed another mort- 
gage (Ex. F) in favour of the plaintiff for 
a sum of Rs. 2,000. Exhibit A recites that 
the amount borrowed under it was for pay- 
ing antecedent debts and also for purchas- 
ing some lands for the family and to invest 
the balance money upon an othi. Similar 
recitals are made in Ex. F also. No doubt, 
as pointed out by the learned Judge, him- 
self, a Hindu father would not be entitled 
to sell family properties or raise money on 
the mortgage thereof for the purpose of 
purchasing other lands for the family, 
unless there be special circumstances to 
justify thesame. Nor is it open to a Hindu 
father to borrow money on the charge of 
family properties simply for the purpose of 
investing the borrowed money on the othi 
cf some other properties, In this case, 
however, there is this circumstance. The 
plaintiff, while he was examined as P. W, 
No. 3, stated that he relied on the repre- 
sentations made by the mortgagor who was 
avery respectable person. It was represented 
to the plaintiff by the mortgagor that he had 
incurred sundry debts which he had to 
discharge. He also undertook to discharge 

e same and deliver to the mortgagee the 
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vouchers in respect of the same, It is 
no doubt true that out of the amount 
of Rs. 7,0u0 the consideration for Exs. A 
and F, the plaintiff has been able to 
secure vouchers for only about Rs. 4,100. 
The remaining amount of about Rs. 2,900 
should be taken to have been utilised by 
the mortgagor for the purpose either of 
purchasing lands or for taking othis. At 
any rate it has not been proved that the 
amount of Rs. 2,900 was utilised for neces- 
sary purpose of the family or to pay off 
antecedent debts. If the matter stood 
there, it would be clear that the plaintiff 
would not be entitled to a decree against 
the shares of the sons, for the whole of 
the amount covered by Exs. A and B. 
There is, however, the recital in Ex.;B which 
has been accepted by the learned Judge 
that the whole of the principal due under 
Ex. A was outstanding and only the in- 
terest due in respect of Rs. 5,000 covered by 
Ex. A is included in the consideration for 
Ex. B. In respect of Ex. F the remaining 
portion is made the consideration for Ex. B. 
There is also the recital in Ex. B that the 
moneys borrowed were represented to be 
necessary either for paying off medical 
bills or for meeting the education of the 
boys. In the view we take that Ex. F was 
renewed by Ex. Bit is clear that Ex. B is 
also binding on the sons. It has been 
decided by the Privy Council in Chet Ram 
v. Ram Singh (9) that a prior mortgage debt 
would be an antecedent debt within the 
Hindu Law principle when paidcfby a 
subsequent mortgage document executed 
by a Hindu father. Exhibit F though a 
mortgage debt is for this purpose an an- 
tecedent debt for the purpose of the later 
mortgage Ex. B. In this view the decision 
of the Jearned Judge holding that the whole 
of the consideration for Exs. A and B is 


binding on the family should be up- 
held. 
Then it was argued by the learned 


Advocate for the appellent that the learned 
Judge was in any event in error in having 
ordered the 8th defendant to pay personally 
one-sixth of the costs of the suit. The total 
costs of the suit have been fixed at Rs. 2,460 
having regard to the amount claimed in the 
plaint. Bat as against the 8th defendant 
the learned Judge thought that he should 
be made personally liable for one-sixth 
of the amount of Rs. 2,100, the taxed costs 

(9) 67 Ind. Oas 569; 44 A 368; 3 PLT 363; 31 
MLJ50; 43MULd93; 16L W +9; (1922) M W 
N 455: 4U PLR (P C) 84:3 PL R1923; AIR 
1922 PO 247; 21 Bom, L R 123t;270 W N 150; 
49I A228; 21 ALJ 114(P 0), 
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of the suit. The learned Judge in para. 18 
states the reason why he arrived at that 
proportion (one-sixth) as follows: 

“This proportion I fix atone-sixth of the whole 
costs having regard tothe amount for which ho has 
obtained a decree against defendants Nos. 1 and 2 
and their father in O. S. No, 63 of 1918.” 

In our opinion that is not a proper test to 
be applied in apportioning the costs of the 
present suit. No doubt Courts have got 
jurisdiction in mortgage suits to make 
persons other than the mortgagors who are 
parties to the suit personally liable for the 
whole costs of the litigation if they should 
arrive at the conclusion, having regard to 
the conduct of such parties, that that would 
be the proper order io pass in the particular 
case. In this case, the learned Judge 
was not prepared to go to that extent. He 
thought that the 8th defendant should not 
be made liable for the whole of the costs, 
more especially as the personal liability 
of the mortgagor was barred by limitation. 
The principle adopted by him for fixing the 
proportionate amount of costs payable by 
the 8th defendant, viz., that the one-sixth 
would represent the amount of the decree 
obtained by him against defendants Nos. 1 
and 2 and their father, is, in our opinion, 
erroneous. If we should have regard to the 
values of the several items of the mortgage 
properties, then it was suggested that 
the house purchased by the 8th defendant 
would be worth about Rs. 1,000 and the 
lands another Rs. 1,000. But there is no 
evidence on record about the valuation. 
On the other hand, we have got this fact 
that the extent of the mortgage properties 
js about 50. acres and the extent of the 
properties purchased by the 8th defendant 
is 3 acres 33 cents. We should not forget 
that the Sth defendant also purchased a 
house included in the mortgage. On the 
whole, we think that the &th defendant 
' should not have been made liable 
for more than one-twelfth of the costs of 
the suit. We ,therefore, modify the decree 
of the lower Court by substituting 
Rs. 200) for Rs. 400 as the costs directed 
by the learned Judge to.be paid by the 
8th defendant personally. As the appel- 
lant has substantially failed in this appeal, 
we think that he must pay the respondent- 
plaintiff's costs of this appeal. 

With the above modification the appeal 
will be dismissed and in the circumstances 
with costs. 

Ree 2 Appeal dismissed.. 
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PATNA HIGH COURT 
Civil Appeal No. 40 of 1932 
April 7, 1934 
Wort AND DHAVLE, Jd. 
Mahtha MADAN SINGH AND oraurs— 
APPELLANTS 


versus 
Kumar KAMAKHYA NARAIN SINGH 
— REsPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r, 2,0. XX, r. 12, O. XXIII, r. 3—Certification by 
decree-holder—Limitation—Iix parte decree directing 
ascertainment of mesne profit--Compromise petition 
filed--Omission of Court to pass final decree in terms 
of compromise—Decree-holder is not to suffer for 
Court's omission. 

A certification by a decree-holder under O. KAI, 
Tt. 2, cl, (1), Civil Procedure Code, has no period of 
limitation; it can be made at any time, and, without 
any notice to the judgment-debtor. Parkash Singh v. 
Allahabad Bank, Limited {1), followed. 

An ex parte decree included a direction that mesne 
profits should be ascertained. The necessity for 
this inquiry, however, was obviated by the parties 
entering into acompromise. This was made. the 
subject-matter of apetition to the Court Under 
that petition the defendants agreedto pay by way 
of mesne profits a certain sumin annual instal- 
ments. The Court omitted to pass ‘a final decree in 
accordance with the compromise. When execution 
application was filed by the decree-holder it was 
contended that as there was no decree passed by 
the Court execution petition did not lie; 

Held, that there was an omission of the Court 
and there was no omission of the parties and the 
decree-holder should not be deprived of the 
fruits of his action by the omission, accidental or 
otherwise, on the part of the Court. Hemendra 
Mohan v. Dharani Nath (2) and Pulteney v. Warren 
(8), relied on. oe 

A. from original order. of the Sub- 
Judge, Hazaribagh, dated December 15, 


1931. 

Pandey Nawal Kishore Sahay, for the 
Appellants. 

The Government Pleader, for the Respon- 
dent. 


Wort, J.—The only question in this case 
is whether the application for execution 
was barred by limitation. The learned 
Judge in the Court below hag held that 
it was not so barred, The short facts are 
these: 

An ex parte decree was made on Septem- 
ber 12, 1918, which included a direction 
that mesne profits should be ascertained. 
The necessity for this inquiry, however, was 
obviated by the parties entering intoa 
compromise on January 15, 1921. This 
was made the subject-matter of a petition 
of that day to. the Court. Under that 
petition the defendants agreed to pay by 
way of mesne profits a sum of Rs. 5,552-10-0 
in 12 annual instalments of Rs. 462-11-6 
on July 1, of each year. By the operation 
of O. XX,r. 12, cl. (2) and O. XXIII, r. 3, 
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there can be no doubt that it was the 
duty of the Court to pass a decree giving 
effect to the compromise. This was omitt- 
ed however. We then have the payments 
made by the judgment-debtor in accordance 
with the compromise, the last of which 
was on July 5, 1928. If this payment is to 
be taken into consideration, there can be 
no doubt that the application for exe- 
cution was within time. It is contended 
however by the appellant that as there 
was no decree there was nothing to he 
executed, the only decree which in the 
circumstances of ihe- case could be 
executed was the ex parte decree of Septem- 
ber 1918 and, therefore, the application 
was barred by limitation. Alternatively 
-it is argued that the payments made 
cannot be regarded as they were not 
certified and as they were not certified, 


the Court cannot pay any regard to 
them. 
Two questions, therefore arise, one is 


whether the omission by the Court to 
prepare the final : decree or a decree on 
the compromise is fatal, and secondly, 
whether it can be said that there was 
‘any certification of the instalment pay- 
ments. 

So far as the second question is con- 
cerned, it seems to me to be concluded 
by the decision of their Lordships of 
the Judicial Committee of ihe Privy 
Council in the case of Prakash Singh 
v. Allahabad Bank, Limited (1). The 
facts of that case were somewhat different 
from the facts of this case in that there 
was no omission there to prepare the 
final decree as the parties had agreed 
‘that the’ compromise which had been en- 
tered into between them should be exe- 
cuted. But it was argued that certain pay- 
ments which were made in pursuance of 
the compromise could not be taken into 
consideration having regard to the fact 
that the decree-holder had not certified 
them. Two sets of payments came under 
their Lordships’ consideration, one about 
the year 1917 which were certified and 
others in 192-4, which were not certified 
according to the argument of the judg- 
ment-debtor. Their Lordships of the 
Judicial Committee of the Privy Council 
. pointed out that there was a difference 
between the certification by the judgment- 
debtor from that of the decree-holder, that 


(1). 114 Ind. Cas, 581; A-I R1929 PO 19; 56T A 
40; 3 Luck. 681; 29 LW 161; 330 W N 267; 31 
Bom. L R289; 60 W N29; (1929) A LJ 33:56 M 
M L J 233 (P 0). 
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whereas the former was, under a proper 
construction of O. XXI,r. 2, an applica- 
tion within the meaning of Art. 18), 
Limitation Act, the certification by the 
decree-holder under O. KAT, r. 2, cl (1), 
could not be held to be an application 
under that article. As I understand ihe 
judgment of their Lordships of the Privy 
Oounci], it is this, That a certification 
by a decree-holder has no period of limi- 
tation ; it can bemade at. any time, and, 
as their Lordships pointed out, without 
any notice to the judgment: debtor. If that 
be the true view cf the case, the certifi- 
cation which was necessary under O. XXI, 
r.2, was made by the decree-holder in 
this case in his application for execution 
on April 14, 1931, that is lo say para. 5 
of that petition which certified certain 
payments satisied O. XXI, r. 2. If that 
be so, there remains only the question 
of whether there was a decree which can 
be executed. If it was necessary to pre- 
pare the final decree without which no 
execution can be taken out, thenitis clear 
that the appellant must succeed. But 
in order to come to a conclusion on that 
matter, it is necessary to consider O. XX, 
r. 12, and O. XXIU,r.3. Had this been 
an ascertainment of mesne profits by in- 
quiry, then the duty of the. Court under 
O. XX,r. 12, sub-cl. (2). was to pass a 
decree for mesne profils in accordance 
with the result of such inquiry. Ifon the 
other hand it was a compromise, as in 
fact it was inthis case, it would be neces- 
sary for the Court under O. XXIII, r. 3, 
to record the compromise and pass a 
decree in accordance therewith. It is 
obvious from the plain reading of the 
Code that it was unnecessary for the 
decree-holder to apply for a decree as 
such. It was necessary, however, for him 
to bring to the notice of the Court that 
a compromise had been enteréd into and 
the law-in that connection was complied 
with by the petilion of January 7, 1921. 
On that petition being presented, it was 
the duty of the Court, to prepare the 
final decree. There was an omission of 
the Court, there was no omission of the 
parties and the question, therefore, that 
remains to be decided is whether by the 
omission of the Oourt injustice should be 
done to the decree-holder. 

Mukerjee, Actg. C. J., in the case 
of Hemendra Mohan v. Dharani Nath 
(2) has referred to the principle laid down 

(2) 62 Ind. Ons. 418: A IR 1921 Oal. 331; 25 C 
W N 376; 38 OL J 269, 
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by Lord Eldon in the case of Pultney v. 
Warren (3) in these words: 

“If there be a principle upon which Courts of 
Justice ought to act without scruple, it is this, to 
relieve parties against that injustice occasioned by 
its own acts or oversights at the instanceof the 
party, against whom the relief is sought”, 
and the learned Judge referred to a 
number of cases in which this principle 
has been applied. It has been applied 
also in the case of Chhaganlal Sakarlal 
v. Jayaram Deoraj (4) which was a case 
of the omission to prepare a final decree 
in a mortgage action, and it is to be noticed 
that that case is a stronger one than the 
one which we have before us having 
regard to the fact that under the Code it 
is necessary for a decree-holder mortgagee 
to make an application for the prepara- 
tion of final decree. In short, inmy judg- 
ment, the decree-holder in this case should 
not be deprived of the fruits of his action 
by the omission, accidental or otherwise, 
on the part of the Court. 

Therefore, the case must be treated as 
if the decree had been prepared on the 
petition of the decree-holder of January, 
1921. 

In my judgment, for the reasons which 
I have given, it seems to me that the 
appeal fails and must be dismissed with 
costs. 

Dhavle, J—I agree, the same conclu- 
sion is also indicated hy the fact that the 
appellant is not able to show in what 
respect he would be better off if the 
decree-holder were now to be asked to 
move the lower Court to prepare the 
final decree, except of course that on that 
footing his appeal will have to be dismiss- 
ed with costs. 

The omission of the Gourt to prepare the 
final decree is, therefore,a purely formal 
matter and does not affect the merits of 
the case as between the parties. 

D. Appeal dismissed. 
on (1837) 11 Blig (N 8) 158; 4 O1.& F 616;7 E R 


(4) 100 Ind. Oas. 956; AIR 1927 Bom, 131; 51 B 
125; 29 Bom. L R 107. 


LAHORE HIGH COURT 
First Civil Appeal No. 433 of 1932 
April 20, 1934 
Tek CHAND AND AGHA HAIDAR, JJ. 
KARTAR SINGH GIANI—DEFENDANT 
—APPELLANT 
versus 
LADHA SINGH AND orHERs— 
PLAINTIFF AND DEFSNDANTS— RESPONDENTS 
Copyright—Meaning of—Copyright Act (III 
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of 1914), s. 2 (2)—New book, a result of further 
studies and researches—Fresh incidents and details 
—Infringement of copyright if takes place— 
Words and {tphrases—‘Partap"—Meaning of —~ 
Interpretation of statutes—Law restraining human 
enterprise must be liberally construed. 

“Copyright” means the sole right to produce or 
reproduce the work or any substantial part thereof 
in any material form whatsoever and the “copy- 
right in a work” shall be deemed to be infringed 
by avy person who, without the consent of the 
owner of the copyright, does anything, the sole 
right to do which, is conferred on the owner of 
the copyright. 

Every man can take what is useful from the 
original work, improve, add and give to the public 
the whole, comprising the original work, with the 
additions and improvements; and in such a case 
there is no invasion of any right. But a copy, 
much less a servile copy, of a work cannot be 
allowed, Where, therefore, the new book isa work 
produced after further studies and researches by the 
author and represents a maturer art anda greater 
wealth of details which are the result of researches 
made by the author into works which had existed 
before as well as those which came into existence 
after the first work had been Written and published, 
there is no infringement of copyright Matthewson 
v. Stochdale (D, Hanfstaengal v. W. H. Smith & Son 
(2), Franz Hanfstaengal v. H. R. Bainos & Co (3), 
and Jarrold v. Haywood (4), followed. 

“Partap means ‘Iqbal’ an Urdu word which 
corresponds to the Latin word “felix” as applied 
to the Roman Generni Sulla and connotes ‘“‘prestige 
resulting from success and good fortune.” 

All laws which put a restraint upon human 
activity and enterprise must be construed in a 
reasonable and generous spirit, Under the guise of 
the copyright, a plaintiff cannot ask the Court to 
close all the avenues of research and scholarship 
and all frontiers of human knowledge. 

F.C. A, from the decree ofthe Additional 
District Judge, Lahore, dated Decem- 


ber 16, 1931. 

Messrs. Badri Das and Charan Singh, 
for the Appellant. 

Messrs, Mehr Chand Mahajan and Hy 
C. Kumar, for the Respondents. 

Agha Haidar, J.—This is a defendant’s 
appeal, arising out of a suit brought by 
the plaintiff for the alleged infrigement 
of his copyright. The facts leading up to 
this litigation may be briefly stated as 
follows : 

Bhai Kartar Singh Giani, defendant 
No. 1, appellant, is a grantht of the 
Darbar Sahib at Amritsar and is a poet 
of some repute, He had written a life 
sketch of Sri Guru Gobind Singh Ji 
in Punjabee poetry and had given it the 
name of Dashmesh Parkash. This book 
is Ex. P-l. On July 6, 1915, under a deed 
of transfer, Ex. P-2, defendant No. 1, 
conveyed to the plaintiff, for a considera- 
tion of Rs. 500, his copyright in the 
said book and undertook that in future 
he and his heirs “shall have no right 
to-get the above-mentioned book: printed 











1985 


in any language or to alter its subject- 
matter or. to change its name.” In 1917, 
defendant No. 1, began to write a series 
of books containing the lives of the various 
Sikh Gurus calling it Akali Jot, Exs. D-2 
and D-3, These were published in 1920 
by the’. plaintiff—a ‘firm of book-sellers 
and publishers of Lahore, Dashmesh 
Partap Ex. D-1, is one of the series noted 
above. While this last mentioned work 
was in the press in 1930, the plaintiff 
brought the present suit alleging that defend- 
ant No. 1, had, maliciously and deliberately 
and without any just cause, infringed the 
plaintifi’s copyright in Dashmesh Parkash, 
Ex. P-1, by publishing Dashmesh Partap, 
Ex. D-1 and praying that the defendants 
be restrained by issue of a permanent 
injunction from proceeding with the 
publication of the second life sketch of 
Sri Guru Gobind Singh Ji and that the 
“forms” of the books, which have so far 
been printed, be taken possession of by 
Ve Court and dealt with according to 
aw. 

Bhat Kartar Singh Giani, defendant 
No. 1, is the contesting defendant, 
defendants Nos, 2 and 3, being the pub- 
lishers and printers, respectively, of the 
work ‘Dashmesh Partap, Ex. D-1. De- 
fendant No. 1, while admitting the assign- 
ment of the copyright in Dashmesh 
Parkash, under Ex. P-2, to the plaintiff, 
pleaded that he did not agree that he 
would never in future publish any life 
sketch of Sri Guru Gobind Singh Ji and 
that the present book was entirely different 
from Dashmesh Parkash in volume, size, 
material, language and form of verse. 
He further urged that the present book 
had been newly compiled by him after 
great deal of original research and labour 
and was based upon entirely new materials 
which were not used in the previous 
work; Various other pleas were raised in 
the written statement, but we are not 
concerned with them because they were 
not raised in the present appeal. 

The plaintiffs suit having been decreed 
by the Additional District Judge, Lahore, 
defendant No. 1 has came up to this 
Court in appeal and we have heard 
Counsel on both sides at considerable 
length. 

“Dashmesh” means “the tenth guru” 
and “Parkash” means “light.” ““Par- 
tap” means “iqbal” an Urdu word 
which is difficult to translate faithfully 
into English. I accept the interpreta- 


tion of the learned Additional District 
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Judge who has held that the word “Partap” 
corresponds to the Latin word “felix” as 
applied to the Roman General Sulla and 
connotes “prestige resulting from success 
and good fortune.” According to Bhai 
Kartar Singh Giani, both the words 
“Partap” and “Parkash” mean “light” and 
are intended to convey the might of Guru 
Gobind Singh. “Copyright” means the 
sole right to produce or reproduce the 
work or any substantial part thereof in 
any material form whatsoever. Section 1, 
sub-s. (2), Copyright Ast, 1911, and the 
“copyright in a work” shall be deemed 
to be infringed by any person who, 
without the consent of the owner of the 
copyright, does anything, the sole right 
to do which is conferred on the owner 
of the copyright, s. 2, sub-s. (i) of the 
same Act. There are numerous decisions 
on the subject and the general principles 
are well-understood. The difficulty, 
however, in some cases arises in applying 
the law to the facts of a particular case. 
The trial Judge has found, and the 
position was not contested by the Counsel 
for the parties, that the agreement, 
Ex. P-2, did not confer any higher rights 
upon the plaintiff than he already had 
under the general law of copyright. 
Dashmesh Parkash is the life history 
of Sri Guru Gobind Singh Ji and has been 
written by defendant No. 1, for the 
benefit of the Sikh public who are the 
followers of the said Guru. This book 
covers about 568 pages. Dashmesh Partap 
Ex. D-1 is a larger book and, according 
to the author (defendant No.1), it would 
cover, when completed, eight or nine 
hundred pages. Dashmesh Parkash and 
Dashmesh Partap are both biographies of 
Sri Guru Gobind Singh Ji. They purport 
to be historical works in a sense, although 
they are interlarded with considerable 
matter which cannot be called authentic 
history, being based upon popular legends 
prevalent among the followers and believers 
of the guru. I have been impressed 
favourably with the statement of defend- 
ant No. 1, as D. W. No. 4 who has frankly 
admitted that his earlier work contained 
a number of errors and that, as a result 
of subsequent study of history for a 


period of ten years or so, he has been 
able to ascertain that he had made 
mistakes in his earlier work on the 


subjects. The narrative in the earlier 
as well as in the later work is, as already 
stated, founded upon works to which the 
writer had had recourse. The metre is 
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almost thé same, but there are six 
entirely new incidents in the fragment of 
about 104 pages (Ex. D-1), which had been 
printed atthe date ofthe suit and in the 
eight pages subsequently produced. Ac- 
cording to the author (defendant No. 1), 
when the whole work is complete it would 
incorporate 76 new incidents which are 
not to be found in the earlier work. 
Many of the works which the author has 
used when writing his books had already 
been in existence and the writer is 
indebted to the works of Sundar Singh, 
Parem Singh, Vir Singh and others which 
had been published after Ex. P-1 and 
which throw new light on the story of 
Guru Gobing Singh. Defendant No. 1, 
in his evidence has stated that he had 
not read the Suraj Parkash before he 
wrote Dashmesh Prakash, Ex. P-1, and 
that the Suraj Parkash referred to in 
Dashmesh Parkash was not the commonly 
known “Suraj Parkash”, but the Twareekh 
Suraj Parkash by Bhai Gian Singh which 
is also called Wartik Suraj Parkash. 
He has further stated that the additional 
episodes, which are to he introduced in 
the new book, Ex. D-1, were taken from 
the Suraj Prakash and the Kalghi Dhar 
Chamatkar of Bhai Vir Singh. This Suraj 
Parkash had not been read by defend- 
ant No. l-when he wrote Dashmesh Parkash. 
This is a different book written by Bhai 
Santokh and is not the Suraj Parkash of 
Bhai Gian Singh referred in Ex. PA. 
The result, therefore, is that the new 
book is a work which defendant No. 1, 
has produced afler further studies and 
represents the result of ten years of 
research work. 

In some of the leading cases on the 
subject the formula which has been 
adopted is whether the later work, which 
forms the subject-matter of the suit, is a 
colourable imitation or copy of the earlier 
work. Now, in the two books which pur- 
port to be biographies, the dates and the 
principal events in the life of Guru 
Gobind Singh wonld naturally be common. 
The fling at the Muhammadan rulers of 
India and particularly at the Moghul 
Emperor Aurangzeb and his high judicial 
officers and other dignitaries was, of 
course, inevitable in a work of this descrip- 
tion, written by a Sikh poet whois also a 
priest when writing for the Sikh public. 
Equally inevitable was the appear- 
ance of supernatural phenomenon at 
the birth of Guru Gobind Singh even 
though authentic history is completely 
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silent about them. Unfortunately my 
knowledge of the Punjabee language in 
which the two books, Jixs. P-l and D-1, 
are written is somewhat scanty. But the 
plaintif and defendant No. 1 were both 
present in Court throughout the hearing 
of the case and long quotations were re- 
cited by them from the two works and 
were translated in the presence of each 
other for my benefit. There cannot be 
any manner of dobut that the later work re- 
presents maturer art and a greater wealth 
of details in depicting the various incidents, 
The imagery of the later work is of a 
superior, type when compared with Dash- 
mesh Parkash Ex. P-1. There are fresh 
incidents and details which are the result 
of researches made by the author into 
works which had existed before ‘as well. 
as those which came into existence after 
Ex. P-1 had been written and published. 

Bachitar Natak is the autobiography of 
Guru Gobind Singh which is sure to be 
mentioned in every book purporting to be 
the life story of the guru. In Dashmesh 
Parkash Es. P-1, Bachitar Natak is merely 
relegated to a foot-nole while in Dashmesh 
Partap, Ex. D-1, the subject-matler of 
Bachitar Natak has been verified and is 
interspersed over a great portion of the 
book, dealing with the ancestry of Guru 
Gobing Singh. 

‘For the purpose of determining whether 
Dashmesh Partap is a copy or a colorrable ` 
imitation of Dashmesh Parkash, certain 
reported cases are helpful, though I have 
not been able to find a case which is 
exactly on all fours with the present case, 
The case reported as Matthewson v. Stoch- 
dale (1), is instructive. In this case the 
dispute was as regards a certain list which 
was maintained in the India House and 
had been published by the plaintiff. It 
was alleged that the defendant had copied 
that list and had thereby infringed “the 
plaintifs copyright. The Court, however, 
held that all human events were equally 
open to all who wished to add to or 
improve the materials, already collected 
by others, thus making an original work, 
and no man could monopolise such a 
subject. The judgment goes on, to say 
that every man can take what is useful 
from the original work, improve, add and 
give to the public the whole, comprising 
the original work,. with the additions and 
improvements; and in such a case, there 
is no invasion of any right. But a copy, 
much less a servile copy, of a work 
(1) 12 Ves 270, : 
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cannot bé allowed. In the present case 
defendant No. 1 had. used certain his- 
torical works while writing Ex. P-l. He 
carried on his researches afterwards and 
found out some of his mistakes and tapped 
other sources of knowledge and eventually 
embodied the result of his labour, skill 
and judgment in Ex. D-l. There are 
undoubtedly common incidents, but they 
are clothed in a different poetical garb 
and it cannot be said that the one is a 
copy, much less a servile copy of the 
other. 

I have studied the case reported as 
Hanfstaengal v. W. H. Smith & Son 

The learned Judge in that case has 
adopted the definition of a “copy” from 
an earlier decision which runs as fol- 
lows: 

“A copy is that which comes so near to the 
original as to give to every person seeing it the idea 
created by the original,” 

He has quoted the following passage 
from the House of Lords case: Franz 
nawan v. H. R. Bainos & Co. 
3 


“The question may be solved by taking each of 
the works to be compared as a whole and de- 
termining whether there is not merely a simila- 
rity or resemblance in some leading feature or in 
certain of the details, but whether keeping in view 
the idea and general effect created by the original, 
there is such a degree of similarity as would lead 
one to say that the alleged infringement is a copy 
or reproduction of the original,” 

In my opinion after carefully following 
the lengthy quotations read out and trans- 
lated in Court by the parties from the 
two works, it cannot be said that Ex. D-1 
is a “copy” of Ex. P-1. As I have already 
said, certain historical or legendary in- 
cidents to be found in the earlier work are 
sure to be portrayed in the later work, but 
they are far from being copies from the 
original work, and the introduction of a 
number of entirely new incidents, of 
course, further strengthen the defendant's 
case that the two works are substantially 
different from each other. The test laid 
down in Jarrold v. Haywood (4), lends 
support to the defendant's contention. The 
dispute was in respect of certain scientific 
books. The plaintifis alleged that the 
defendant's books had been copies from 
their books, while the defendant pleaded 
that his books were the result of his 
individual labour and skill. The principle 
enunciated by the learned Judge was as 


(2) (1905) 1 Ch 519; 74 L J Ob. 304; 2LT LR 
291; 92 L T 351, 

(3) (1895) A O 20. 

(4) (1870) 18 W R 279, 
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follows: 

“If any part of a work complained of is a 
transcript of another work or with colourable 
additions and variationsand propared without any 
real independent literary labour, such portion of 
tha work is piratical. But it is impossible to 
establish a charge of piracy when it is necessary 
to track mere passages and lines through 
hundreds of pages or whenthe authors of a work 
challenged as piratical have honestly applied their 
labour to various sources of information.” 

This is precisely the case before us. A 
few lines here and there in Ex. D-1, might 
be reminiscent of similar lines in Ex. P-1, 
but, as already observed, the sources made 
use of by the author being in some cases 
common, such a result was inevitable. 
Students of Shakespeare are aware that in 
his Roman plays there are passages which 
seem to have been bodily taken from 
North’s Translation of Plutarch lives. The 
same may be the case wilh certain passages 
in Dashmesh Parkash, Ex. P-1, and 
Dashmesh Partap, Ex. D-1, which bear 
resemblanceto each other on account of 
their common origin. Al laws which puta 
restraint upon human activity and enterprise 
must be construed in a reasonable and 
generous spirit. Under the guise of the 
copyright, a plaintiff cannot ask the Court to 
close all the avenues of research and secho- 
larship and all frontiers of human know- 
ledge. In my opinion, interpreting the law 
in ajust and liberal spirit, Dashmesh 
Partap, Ex. D-1, is quite a distinct work 
from Dashmesh Parkash, Ex. P-1, and the 
plaintiff cannot obtain the injunction prayed 
for. But, as frankly admitted by defen- 
dant No. 1, Dashmesh Parkash and Dash- 
mesk Partap practically mean the same 
thing and as there is a considerable phonetic 
similarity between the two titles, in my 
judgment the word Dashmesh Partap, 
Ex. D-1, might mislead the public and 
easily pass off as Dashmesh Parkash Ex, P-11, 
This would naturally reduce the sale of 
the plaintiff's book in the book market. 
Defendant No. 1, very properly admitted 
that he was prepared to change the name of 
the book Ex. D-1 so that the plaintiff may 
not suffer any loss by the purchasers buying ` 
Ex. D-1, mistaking it for Ex. P-1. 

Iwould accordingly accept the appeal 
in the main and, setting aside the decree 
of the Additional District Judge, Lahore, 
grant an injunction tothe plaintiff, merely 
restraining defendant No. 1, from using the 
name Dashmesh Partap for Ex. D-1. As 
defendant No. 1 has substantially succe- 
eded, Tallow him costs in both the Courts. 

Tek Chand, J.—I agree. 

De Appeal allowed, 
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PATNA HIGH COURT 
Civil Revision No. 414 of 1934 
November 19, 1934 
Varma, J. 
Kumar Rani SAYEEDAH KHATOON 
— PETITIONER 
VETSUS 


KIRPAL SINGH AND O0OTHERS— 


Opposits Parry 

Civil Procedure Code (Act V of 1908), 0. XXI, 
tr 66,17—Decree-holder's valuation objected to— 
Order to sell only part of land of judgment-debtor— 
Decree executed as money decree— Order, if without 
jurisdiction. 

The decree-holder prayed for the sale of the 
holding of the judgment-debtor and the Court after 
taking evidence found that the valuation given by the 
decree-holder was very low and ordered that for the 
decretal amount only 7 bighas ofland should be gold 
and the rest of the land should be released. It was 
urged that this order would force the decree-holder 
landlord to split upthe holding which he might not 
like to do: 

Held, that there was no vagueness in theorder as 

it is for the decree-holder to select these 7 bighas 
“for the purpose of attachment, and no prejudice 
should be caused to anybody and that as it appeared 
that the decree was being executed as a money 
decree and in view of O. XXI, r. 17, Civil Procedure 
Oode, it could not be held that the lower Court 
acted without jurisdiction. 7 


O. Rev. against an order of the Munsif, 
Aurangabad, dated August 6, 1934. 

Mr. S. N. Roy, for the Petitioner. 

Mr. K. N. Varma, for the Opposite Party. 

Judgment.—The petitioner is the decree- 
holder and has come to this Court to 
have the order passed by the Munsif of 
Aurangabad on August 6, 1934, set aside. 


The suit was originally filed for arrears ` 


of rent and a decree was passed amount- 
ing to Rs. 699-13-9. In execution of that 
decree the petitioner prayed for the sale 
of the holding of the judgment-debtor the 
area of which was 25°40 acres out of 
which 1°30 acres was nakdi and 2410 
acres were bhaoli. The opposite party 
objected under O. XXI, r. 66, and O. XXI, 
r, 17 to the valuation given by the decree- 
holder and prayed that the whole of the 
holding need not be sold. The learned 
Munsif examined a few witnesses and 
came to the conclusion that the valuation 
given by the decree-holder was very 
low and the value of the property attached 
would be someting about Rs. 4,000. He 
further ordered that for the decretal 
amount only 7 bighas of land should be 
attached and the rest of the land should 
be released. 

The learned Advocate for the petitioner 
urges that the Court below has acted 
with material irregularity in fixing the 
price of the lands attached because the 





KADA LAL SINGH v. ISHRI PRASAD 


15310 

evidence dces not justify such a conclu- 
sion. This part of the argument does 
not appeal to me as the learned Munsif 
has referred both to the oral and docu- 
mentary evidence and has come to that 
conlusion. $ 

The second point is that the 7 bighas 
to be attached have not been specified 
and so there is a sort of vagueness in 
the order; but it is urged on behalf of 
the opposite party that it is for the decree- 
kolder to select these 7 bighus for the 
purpose of attachment, and no prejudice 
should be caused to anybody. 

The third point is that this order will 
force the decree-holder landlord to split 
up the holding which he may not like 
to do. This may be so; but when it 
appears that the decree was being executed 
as a money decree, and when r. 17, 
O. KAI, of the Code of Civil Procedure 
provides that, “in the case of a decree 
for the payment of money, the value of 
the property altached shall, as nearly as 
may be, correspond with the amount due 
under the decree’, I am not prepared 
to hold that the Court below acted without 
jurisdiction. 

The application is rejected; hearing fee 
one gold mohur. 

N. Application rejected. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 809 


of 1933 
December 5, 1934 
JAMES, J. 
KHUB LAL SINGH— APPELLANT 
versus 


ISHRI PRASAD— RESPONDENT 

Landlord and tenant—Settled raiyat possessing land 
in morethan one holding—Suit for rent—Defence of 
eviction—Rule of suspension of rent applied to the 
case—Subsequent partition of estate by Collector— 
Sub-Division of holding under s. 81, Estates Partition 
Act (V of 1897)—One part allotted to plaintiff 
together with another plot appertaining to some 
other holding of defendant—Penalty of suspension 
of rent—How far can be enforced, , 

The defendant possessed as a settled raiyat certain 
land contained in more than one bolding. In a suit 
for rent the defendant took the objection that he had 
been evicted from a portion of his holding and re- 
mission of rent for that portion had been allowed to 
him, In this case, the High Court applied the rule 
of suspension of rentand it was remarked that until 
the land from which the defendant had been evicted 
was restored to him, the landlords would be entitled 
to no rent for the holding. After this there was a 
complete partition of the estate, made by the Ool- 
lector. The holding which had been the subject- 
matter of the suit which had terminated with the 
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decree of, the High Court was sub-divided under s. 81 
of the Estates Partition Act. One plot out of that 
holding was allotted to the plaintiff together with 
another plot appertaining to some other holding of 
the defendant, A suit was instituted for recovery 
of arrears of rent for the holding thus created : 

Held, that the penalty of suspension of rent can be 
enforced only for so much of the holding as may 
have fallen within the estate allotted tothe high- 
handed co-sharers, or possibly for so much of it as 
may havebeen allottedto the same estate as the 
defendant's plot from which he was wrongfully 
dispossessed. 

Appeal from a decision of the District 
Judge of Saran, dated February 17, 1933, 
reversing a decision of the Additional 
Munsif of Sewan, dated February 29, 


1932. 


Mr. 9. 9. Bose, for the Appellant. 
Mr. G. P. Singh, for the Respondent. 
Judgment.—This is a second appeal 
from the decision of the District Judge of 
Saran decreeing the plaintiff's suit for 
arrears ofrent. It appears that the de- 
fendant possessed as settled raiyat certain 
land contained in the more than one 
holding in Mauza Somuar. The holdings 
‘were more than one because there had been 
a paitidari arrangement among the land- 
lords, which we must presume to have 
been of the nature of an imperfect partition, 
since a formal partition involving re-dis- 
tribution of land among the proprietors 
has been recently made under the Estates 
Partition Act. One of these holdings is 
said to have consisted of nine plots (the 
exact number . of plots is immaterial) 
for which the defendant paid rent to 
Daroga Singh and two other paittidars. 
At the time of the Revisional Survey it was 
found that Daroga Singh had forcibly 
ejected the defendant from one of the 
plots of holding (plot No. 844 of the Re- 
visional Survey); and a note to that 
effect was made in the Record of Rights. 
In 1923 Daroga Singh and his two fellow 
pattidars sued the defendant for rent. The 
defendant took the objection that he had 
been evicted from a portion of his holding, 
and remission of rent for that portion had 
been allowed to him. When the case came 
up to the High Court in Second Appeal, 
Mr. Justice Das by his order of Febr- 
uary 16, 1928, applied the rule of sus- 
pension of rent. He remarked asa rider 
to hisjudgment, that until the land from 
which the defendant had been evicted 
was restored to him, the landlords would 
be entitled to no rent for the holding. 
After this there was a complete partition 
of the estate, made by the Collector. The 
holding which had been the subject-matter 
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of the suit which had terminated with 
the decree of the High Court in 1928 was 
sub-divided under s. 81 of the 


Estates Partition Act. One plot out 
of that -holding was allotted to the 
plaintiff of this action together with 


another plot appertaining to some other 
holding of the defendant and the suit out 
of which this appeal arises was instituted 
for recovery of arrears of rent for the 
holding thus created. The Munsif of 
Siwan dismissed the suit considering that 
the suspension of rent enforced by the 
High Conrt in 1928 must be held to be 
still continuing. His decision was reversed 
on appeal by the District Judge who held 
that the order directing suspension of rent 
of the holding under Daroga Singh could 
not be treated as applying to the new 
holding under the plaintiff created by the 
partition proceedings. 

Mr. S. S. Bose on behalf of the defen- 
dant-appellant argues that the order sus- 
pending rent in 1925 must be held to apply 
to all the plotsof this holding whatever 
may have happened to them in partition. 
He suggests that the rent may have been 
unfairly apportioned under 8.81 of the 
Estates Partition Act in the partition pro- 
ceedings but in the Court of the learned 
Munsif the defendant did not dispute the 
correctness of the rent assessed and it does 
not appear that there are any materials on 
the record from which it can be argned 
that the apportionment of rent made under 
s. 81 of the Estates Partition Act was 
other than correct. I have always regarded 
with some misgiving the practical effect 
of s. 29 of the Estates Partition Act by 
which a single co-sharer or group of co- 
sharers can evade their liabilities by 
exchanging with other co-sharers in a 
partition proceeding plots which have 
been leased to raiyats~—Mahadeo Prasad 
Singh v. Jagarnath Prasad (1), but it would 
appear thatif Daroga Singh contrived in 
the partition to transfer any of the plots 
of the defendant’s holding to another co- 
sharer, the bar to recovery of rent for that 
particular plot would be thereby removed. 
Daroga Singh by his own high-handed 
action had placed a bar in the way of his 
own realization of rent in respect of eight 
plots until the wrong done to the defendant 
was remedied; but that bar like any other 
encumbrance would attach to the parti- 
cular plot no longer after it had been 
transferred to another co-sharer. In the 

(1) 150 Ind. Oas 34; 15 P L T 255; A I R 1934 Pat 
173; 6 R P 7241; 13 Pat. 303. 
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present case the difficulty of enforcing 
against the plaintiff the penalty of sus- 
pension of rent which was imposed on 
Daroga Singh has been increased by the 
fact that we have nothing on this record 
to indicate what amount of the rent pay- 
able by the defendant is payable for the 
plot which was formerly part of the holding 
under Dafoga Singh, and what is payable 
for theother plot; and certainly the pre- 
sent plaintiff could not on account of 
Daroga Singh's action be held liable to 
have his rent suspended for land which 
formed no part of the holding under Daroga 
Singh. The tenant should have objected 
at the time of partition, when he should 
have insisted that his original holding 
under Daroga Singh should be allotted 
to Daroga Singh’s estate; but I consider 
that the view of the learned District Judge 
is correct, that the penalty of suspension 
of rent can be enforced only for so much 
of the holding as may have fallen within 
the estate allotted to the high-handed 
cc-sharers, or possibly though on this 
point I have doubt, for so much of it as 
may have been allotted to the same estate 
as the defendant’s plot No.844 from which 
he was wrongfully dispossessed. 

The present suit was rightly decreed by 
the District Judge and this appeal must be 
dismissed with costs. 

N. Appeal dismissed. 





RANGOON HIGH COURT 
Special Second Civil Appeal No. 129 
of 1933 
May 2, 1934 
Dunk ey, J. 

R. M. A. R. S. CHETTYAR Fireu— 
APPELLANT 
versus 
DAW NGWE BWINT AND otesrs— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 55 Civ) 
(b)—Purchase by Burman Buddhist husband—Part 
consideration paid from joint fund of husband and 
wife—Mortgage of land purchased for balance—Suit 
by mortgagee against husband—Wife not made 
party—Decree, tf binds wife's share—Burmese 
Buddhist Law. 

A Burmese Buddhist husband purchased some 
property in his own mame. He paid part of the 
consideration out of cash belonging jointly to him- 
selfandhis wife,andfor the balance executeda 
registered mortgage of the property which he had 
just purchased. The mortgagee brought a suit on 
the mortgage without making wife a party and 
obtained a decree for sale, The wife then brought 
a suit for declaration that the mortgage decree was 
pot binding on her share : | 


OBETTYAR v DAW NGWE BWINT 


15310 


Held, that the wifes interest in the land was 
subject to the mortgage executed by the husband 
alone, on the sole ground that the mortgage wus 
executed for the balance of the purchase price, 
which was not paid at the time of acquisition of the 
land. Butasthe wife was not made a party to the 
mortgage suit, the decree passed thereon was in- 
operative as against the share of the wife in the mort- 
gage property. Ma Nyunv. Miss E. E Texeira (1). 
N. A. V. R. Chettyar rim v. Maung Than Daing (2) 
and Ma Hme v. Ma Pon (3), referred to. 

8. S. C. A. against decree of the Dis- 
no Judge, Tharrawaddy, dated Jund 17, 
1933. 

Mr. Aiyangar, for the Appellant. 

Mr. Wiseham for Mr. Ba Maw, for the 
Respondents. 

Judgment.—The first and second res- 
pondents, Daw Ngwe Bwint and U 
Nyun, are husband and wife. Inthe year 
1980 U Nyun purchased some paddy lands 
from the appellant firm at a price of 
Rs. 14,000. The purchase money was 
made up in the following way. He paid 
Rs. 5,600 in cash belonging jointly to 
himself and his wife, and executed two 
promissory notes for Rs. 1,000 and Rs. 400, 
respectively, and finally executed a re- 
gistered mortgage of the property which 
he had just purchased, for the balance of 
the purchase price, viz., Rs. 7,000. This 
mortgage was executed by U Nyun alone, 
and the conveyance was taken by him in 
his own name only; but it is clear, however, 
that as the land was purchased, so far as 
the cash transaction was concerned, with 
the jointly owned money of the married 
couple, and as it was purchased during 
their coverture, the land became lettetpwa 
property in which Daw Ngwe Bwint was 
entitled, from the date of its acquisition, 
to a half-share. It is, however, clear from 
her own evidence that her husband manag- 
ed all the business transactions of tle 
family and that she acquiesced in his 
purchase of this property and inthis mort- 
gage. Moreover, so far as the equities of 
the matter are concerned, it would certain- 
ly have had to be held, if this matter had 
been brought forward at the right time, 
that Daw Ngwe Bwint's interest in this 
land was subject to the mortgage executed 
by U Nyun alone, on the sole ground that 
the mortgage was executed for the balance 
of the purchase price, which was not paid 
at the time of the acquisition of the land. 
In fact, the principle which is laid down 
in s. 55, sub-s. (tv), cl. (b), Transfer of 
Property Act, would be held to be applic- 
able. Moreover, in due course, in Suit 
No. 22 of 1932 of the District Oourt of 
Tharrawaddy, the appellant firm brought 


1935 


a suit on their registered mortgage against 
U Nyun alone. Daw Ngwe Bwint was not 
joined as a party. A mortgage-decree 
against the whole land was passed, and 
in December 1932 the land was brought 
to sale. 
who had an interest in this land, ought to 
have been joined as a party to this mort- 
‘gage suit. She was not so joined, and 
consequently the question of the equities, 
which I have already mentioned, as between 
her and the appellant firm were not con- 
sidered by the Court which dealt with the 
mortgage suit. When the land had been 
proclaimed for sale, Daw Ngwe Bwint 
brought a suit against the appellant firm 
and her husband, the latter, of course, 
being only a pro forma defendant, for a 
declaration that the mortgage-decree pass- 
ed in Suit No. 22 of 1932 of the District 
Court was not binding on her half-share 
in the mortgaged properties, In the origin- 
al Court her suit was dismissed, but on 
appeal to the District Court she was grant- 
ed a declaration in accordance with the 
terms of her prayer, and this is a second 
appeal against that decision. In this ap- 
peal it is admitted that Daw Ngwe Bwint 
is entitled to a declaration that her share 
in the mortgaged property is not affected 
by the mortgage-decree which was passed 
-by the District Court in Suit No. 22 of 
1932, but it is argued that on equitable 
grounds this decree should only be granted 
subject to terms, and the argument is that 
the declaration should bein the form that 
her share in the mortgaged property is not 
bound by the decree on her satisfying half 
the amount due under the mortgage- 
decree. Such a decree, of course, would render 
the declaration in her favour infructuous so 
far as she is concerned. The argument 
really rests upon the provision of the 
Transfer of Property Act, to which J have 
referred, viz., 3. 55, sub-s. (iv), cl. (b), 
which is to the following effect : 

“(b) where the ownership of the property has 
passed to the buyer before payment of the whole of 
the purchase money (the seller is entitled) to a 
charge upon the property in the hands of the buyer, 
any transferee without consideration or any trans- 
feree with notice of the non-payment, for the 
amount of the purchase money or any part thereof 
remaining unpaid... " 

It is urged, in analogy with the principle 
which is laid down in this section, that 
Daw Ngwe Bwint’s share of the pro- 
perty ought to be declared to be sub- 
ject toa charge for half of the amount 
of tne unpaid purchase money, i., e., for half 
of the amount due on the mortgage which 
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was executed forthe amount of the pur- 
chase money which remained unpaid, but, 
after having given the matter my fnllest 
consideration, this is an argument to 
which I.find myself unable to accede. It 
seems to me that s. 55 (iu) (b), Transfer of 
Property Act, has no application to the 
present case. Undoubtedly, when the sale 
to U Nyun was made by the appellant 
firm the appellant firm had a charge on the 
whole property, including Daw Ngwe 
Bwint's share therein, for the amount of the 
purchase money remaining unpaid, which 
was at that time Rs. 8,400. But when the 
appellant firm decided that for the out- 
standing purchase money they would ac- 
cept two promissory notes and a mortgage 
executed by U Nyun alone, then the ques- 
tion of any outstanding purchase money 
was at once settled. The outstanding 
purchase money was replaced by an agree- 
ment that U Nyun alone should pay it. It 
was no longer puchase money which had 
not been paid, but was transformed into 
debts due on a mortgage and on two pro- 
missory notes. The effect of these transac- 
tions was, in law, asif the appellant firm 
handed the considaration for the mortgage 
and the promissory notes to U Nyun, and 
then the latter handed back to the appellant 
firm the moneys so advanced in full payment 
for the land. Oonsequently, from the time 
that the mortgage and the promissory notes 
were executed, no purchase money remain- 
ed outstanding, and, therefore, there was 
no question of a charge on the land, under 
s. 55 (iv) (b), Transfer of Property Act, for 
outstanding purchase money. But I have 
no doubt that had the appellant firm taken 
the course, which they undoubtedly ought 
to have taken, of joining Daw Ngwe Bwint 
asa defendant in their mortgage suit 
against U Nyun they would have obtained 
a decree against both husband and wife, 
which would have been executable against 
the whole property. Unfortunately, the 
appellant firm will now have to suffer for 
the wrong legal advice under which they 
brought their suit against U Nyun alone. 
it has been laid downin the case of Ma 
Nyun v. Miss Ii. E. Texeira (1), that even 
if a Burmese Buddhist husband mortgages 
the joint property of himself and his wife 
with her full knowledge and consent, he 
cannot be considered to be the benamidar 
of his wife in regard to her share, and 
that therefore in a suif on ths mortgage 
ib is necessary to join the wife as a party, 

(i) 5L Tod. Oas. 563; A TR 1919 LB lL 10 LBR 
36; 12 Bur, L R 31. 
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and that failure to join her as a party to 
the suit renders the mortgage-decree in- 
operative as against the wifes share. 
This decision was affirmed as being a 
correct exposition of the law in the Full 
Bench case of N. A.V. R. Chettyar Firm 
v. Maung Than Daing (2), and this Full 
Bench decision is now the law in Burma 
in regard to this matter of the rights of 
a Burmese Buddhist husband to deal with 
the joint property of himself, and his wife. 
The decision in N. A. V. R. Chettyar 
Firm v. Maung Than Daing (2), has been 
further affirmed in Ma Hme v. Ma Pon (3), 
which states in the most specific terms that 
where the wife is not made a party to the 
mortgage suit the decree passed thereon is 
inoperative as against the share of the wife 
in the mortgaged property. Consequently 
the decision of the learned District Judge 
was correct, viz,, that Daw Ngwe Bwint 
was entitled to the declaration for which 
she sought, that the mortgage decree pas- 
sed in Suit No. 22 of 1932 of the District 
Court of Tharrawaddy is inoperative 
against her share in the mortgaged pro- 
perty. | 

This appeal therefore fails, and is dis- 
missed with costs, advocate'’s-fee in this 
Court six gold mohurs. 

D. Appeal dismissed. 

(2) 134 Ind. Oas. 1252: A I R 1931 Rang. 262; 9 R 
524; Ind. Rul, (1932) Rang. 4. 


(3) 143 Ind, Cas. 829; A I R 1933 Rang. 92; 11 R 
112; Ind. Rul. (1933) Rang. 78. . 





PATNA HIGH COURT 
Criminal Revision No. 420 of 1934 
November 19, 1934 
Varma, d. 
RAMNEWAS RAM— PETITIONER 
versus 


EMPEROR Oppostrz PARTY 

Bihar and Orissa Excise Act (II of 1915), ss. 47 
(a), 48—Possession of ganja in excess of quantity 
allowed—-Packets weighed along with paper—Actual 
weight of ganja alone not known—Conviction, if 
proper—Search—Witnesses not signing immediately 
and on the spot—Irregularity—Conviction, if can be 
based on search—Other circumstances raising doubt as 
to accused's guilt. 

A person cannot be convicted under s. 47 (a), 
Bihar and Orissa Excise Act when the weight of the 
packets of ganja along with the papers in 
which itis wrapped exceeds three tolas, asit is, in 
such a case,impossible to know what the actual 
weight of the ganja is. 

hen the signature of search witnesses is not 
taken on the search list immediately it is drawn out 
ab the spot but is taken only on the following day, 
the search list is not properly prepared. It may not 
be a very serious irregularity ordinarily, but in a 
prosecution under the Excise Act when s. 48 of the 
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Excise Act throws the onus upon the accused to 
explain the possession of certain excisable articles, 
it is not safe to base a conviction when the 
strict rules of the search are not followed at the 
time of seizing the articles, possession of which is 
illegal under the Excise Act, 

Although the circumstances as to absence of 
explanation as to why the spy when he went to 
inform about an offence under the Excise Act did 
not inform the Excise Officers within whose jurisdic- 
tion this particular type of case falls and that the 
Exeise Officer examined as a defence witness said 
that when he tested the amount of ganja in the shop 
of the accused he did not notice any decrease in the 
amount of ganja that ought to have been in his 
shop on that particular date, are not by themselves 
of much importance, yet taken in conjunction with 
the failure to weigh theganja separately and the 
preparation ofthe search list irregularly, raise some 
doubt about the guilt of the accused. 

Or. Rev. against an order of the District 
Magistrate, Shahabad, dated July 3, 1934, 
affirming, that of the Magistrate, Second 
Olass, Bhabhua, dated May 18, 1934. 

Mr, Anand Prasad, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—Ramnevas Ram, the peti- 
tioner before me is a licensee of the ganja 
shop at Bhabua. He has been convicted 
under s.47 (a) of the Bihar and Orissa 
Excise Act, 1915, and sentenced to pay a 
fine of Rs. 100 or in default, six months’ 
rigorous imprisonment for being in 
possession of ganja weighing 5? tolasat a 
place outside the limit mentioned in his 
license, i 

The case for the prosecution is that on 
April 17, 1934, at night the head constable 
of Bhabuatown out-post learning from a 
spy that smuggling was being carried on 
and that the spy was prepared to point out 
the smuggler, the head constable deputed 
the constable Muhammad Hussain to go 
along with thespy and arrest the smuggler. 
The constable and the spy reached near the 
lorry stand and found the accused standing 
near a lorry bound for Mohania. The 
accused with his bundle sat by theside of 
the driver when the lorry started and the 
constable also took his seat and satin the 
back compartment and went to Bhabua 
Road Station. When the lorry stopped the 
constable got down and approached the 
accused; but before he did so he took steps 
to consult the junior Sub-Inspector who 
happened to be there and in consultation 
with him had the bundle of the accused 
opened and searched. In the bundle three 
paper packets containing ganja were found 
two in the folds ofa kurta aud one in the 
pocket of the kurta. Having secured the 
three packets containing ganja, the packets 
were weighed and found to be 5? tolas in 
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weight along with the paper. Then it 
appears that a search list was prepared 
which was supposed to have been signed by 
the search witnesses at the place where the 
search took place. Butit appears that.the 
search list was not signed while the accused 
and his bundle was searched but at Bhabua, 
the next day.. Bhabua Police finding that 
the offence had been committed within the 
jurisdiction of the Mohania Police Station, 
sent the casetobe investigated by the 
Mohania Police, who after usual enquiry 
submitted a charge sheet. The petitioner 
was convicted and sentenced as I have 
already mentioned, and on appeal, the 
District Magistrate of Shahabad upheld the 
conviction and dismissed the appeal. 

The petitioner then came up in revision 
before this Court. The application was 
presented and the Hon’ble the Chief Justice 
sent for the record of the case and when the 
record arrived, Luby, J. issued a Rule in 
this case. 


Apart from the story put forward by the 


defence-that the ganja was planted most 
probably by some agent of one Kamala 
Prasad who was the licensee of the Bhabua 
ganja shop the previous year, Mr. Anand 
Prasad has raised certain points on behalf 
of his client. The first point is that the 
petitioner should not have been convicted 
under s.47 (a)of the Bihar and Orissa 
Excise Act, 1915, because when the packets 
were weighed along with the papers, one is 
left merely to speculate as to what the 
actual weight of the ganja was and the 
actual weight ofthe paper was. According 
to the Excise Act a man is permitted to have 
three. tolas of ganja. in his possession. 
Uniess one is sure aboutthe weight of the 
paper round the three packets, it is difficult 
to hoidthat the quantity of ganja contained 
inthe packets was more than three tolas. 
This point alone would have been sufficient 
to dispose of the case, but I find that 
there is another serious defect in the pro- 
cedure in preparing the search list. I 
cannot do better than quote the opinion of 
the trial Court itself on this subject. The 
trial Court says: 


“Tt appears that the preparation of the search list 
(Ex, 3) by the junior Sub-Inspector, Bbabua (P. W. 
“No, 3) was defective inasmuch as from the evidence of 

2of the search witnesses (P, Ws. Nos. 6 and 7) it is 
clear thattheir signature .was not taken on the 
search list immediately it was drawn out at the 
spot but.at Bhabua P.S. on the following day. 
This of course nullifies the evidentiary value of 
that document; but this is remedied by the parole 
evidence led by the prosecution regarding the 
recovery and seizure of the ganja packets in ques- 
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tion in the course of the search of the accused's 


bundle.” 


There is no doubt that the search list 
was not properly prepared. It may not 
be avery serious irregularity ordinarily, 
but in a prosecution under the Excise 
Act whens, 48 of the Excise Act throws 
the onus upon the accused to explain the 
possession of certain excisable articles, it 
is not safe to base a conviction when the 
strict rules of the search are not followed 
at the time of seizing the articles, posses- 
roe of which, is illegal under the Excise 

ct. : 

There are some other circumstances in 
the case which deserve notice,e. g. there 
is no explanation as towhy the spy when 
he went toinform about an offence under 
the Excise Act did not inform the Excise 
Officers within whose jurisdiction this par- 
ticular type of case falls. Then the Excise 
Officer who has beenexamined as a 
defence witness says that when he tested 
the amount of ganja in the shop of the ac- 
cused he did not notice any decrease in 
the amount of ganja that ought to have 
been in his shop on that particular date. 
But these two matters by themselves may 
not be of much importance but taken in 
conjunction with the failure to weigh the 
ganja separately, and the preparation of 
the search list irregularly, in my opinion 
raise some doubt about the guilt of the 
accused. 

Under the circumstances I would set 
aside the conviction and sentence, and 
order that the fine, if paid, be refunded. 

N. Conviction set aside. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1407 
of 1933 
November 15, 1933 
Ranar LAL AND ABDUL QADIR, JJ. 
SULTAN ALI AND OTHERS — 
PETITIONERS 
versus 
EMPEROR-—Oppositge Party. 

Criminal Procedure Code (Act V of 198), s. 437— 
‘Discharged’, meaning of—Words and phrases. 

The word “ discharged” in s. 437, Oriminal Proce- 
dure Code, does not mean “absolutely discharged 
and set at liberty” but also“ partially discharged” 
or in other words not charged with an offence ex- 
clusively triable bythe Uourt of Session. 

[Oase-law discussed.] 

Cr. R. P. from an order of the Sessions 
Judge, Hoshiarpur, dated September 4, 1933. 

Messrs. Barkat Ali and M. M. Aslam 
Khan, for the Petitioners. 

Messrs. R.C. Soni for the Government 
Advocate, for the Opposite Parties. 
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Rangi Lal, J.- The petitioners in this 
case were charged by the trying Magistrate 
under s. 304, part 2, ands. 148, Penal Code, 
The complainant moved the "Sessions Judge 
and he directed their commitment under 
under s. 302-149, Penal Code. They have 
come up to this Court on the revision 
side, 

The main question for consideration 
is whether the word ‘‘discharged” in s. 437, 
Criminal Procedure Code, necessarily 
means “absolutely disharged and set at 
liberty” or can also be held to mean 
“partially discharged” or in other words 
not charged with an offence exclusively 
triable by the Court of Session. The 
learned Sessions Judge held mainly on 
she authority of Krishna Reddiv. Subbamma 
(1), that that word did not carry a restricted 
meaning. The opposite view was taken 
by the Calcutta High Court in Baijnath 
Panday v. Gauri Shankar (2), by the 
Madras High Court in Empress v. Hanu- 
mantha Reddi (3), and by the Oudh Chief 
Court in Bilodar v. Emperor (4). The 
Calcutta case was dissented from in the 
Madras Full Bench case cited above and 
Empress v. Hanumantha Reddi (3), was 
distinctly overruled. The Oudh case 
which was decided by a Single Bench 
makes no reference at all to the previous 
case-law on the subject. The view taken by 
the Madras High Court in Krishna Reddi v. 
Subbamma (1) was accepted by the Allah- 
abad High Court in Sheo Narain Singh v. 
Radha Mohan (5) and in Yad Ram v. 
Emperor (6) and also by the Judicial 
Commissioner of Sind in Khanun v. 
Emperor (7). In Sessions Judge of Coimba- 
toré v. Murappa Goundan (8), the Full Bench 
case was distinguished, but it was followed 
in Gandiappa Kazu v. Emperor (9). It would 
thus appear that the weight of authority is 
decidedly in favour of the view taken by 
learned Sessions Judge. The conflict such 
as it was should, in my opinion, be taken to 

(1) 24 M 136, 

(2) 20 O 633. 

(3) 23 M 225, 

(4) 93 Ind. Cas. 145; A I R 1926 Oudh 194; 27 
Cr.L3 417;3O0W N201;130L J 480 


(5) 53 Ind, Cas. 618; A I R 1919 All, 66; 50 Cr. L 
3778; 42.4128; 17AL J 1093;1 UP LR (A) 


193. 
(6, 94 Ind. Oas,359; 27 Or.L J 615; LR7A 115 
Or. 
(7) 82 Ind, Cas. 760; A I R 1925 Sind 190; 25 Or. 
J 1368 


(8) 47 Ind. Cas. 669; A IR1919 Mad. 847; 19 Gr. 
L J 945; 41 M 982; (1918) MW N 486; 24 MLT 
82; 35 M L J667, 

(9) 54 Ind. Oas. 491; A IR 1920 Mad, 94; 21 Or. 
LJ 91; 43 M 330; 10 L W 521; 38M LJ 194. 
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have been set at rest by the pronouncement 
of their Lordships of the Privy Council in 
Krishan Singh v. Emperor (10), in which 
it was held that where a person is charged 
under s. 302, Penal Code, but is convicted 
under s. 304, this order is tantamount to an 
acquittal in respect of the major charge 
and therefore in the absence of an appeal 
by the Local Government under s. 417, 
Crminal Procedure Code, the High Court’ 
cannot convert the conviction under s. 304 
to one under s. 802, Penal Code. 

In such a case the Judge does not 
expressly record a finding of acquittal 
in respect of the charge of murder, but 
the very factthat he convicts the accused 
ofaless serious offence implies that he 
had acquitted him of the major offence. 
Before this decision, the prevailing view in 
the Punjab was that in s. 439 (4), the word 
“acquittal” meant a complete acquittal and 
discharge of all the allegations and facts 
charged and not an acquittal in one charge 
and aconviction in the other; vide Bhola 
v. Emperor (i1) and Fazal Khan v. Emperor 
(12). These rutings must obviouly be held 
to have been overruled by the Privy Council. 
This beingso, there is no reason why the 
same principle should not apply to the 
case of a discharge. The learned Counsel 
for the petitioners urged that the words 
“may causehim to be arrested” in s. 437, 
Criminal Procedure Code, indicated that 
the word “discharged” meant “restored 
to liberty.” Iam of opinion that this is 
merely an enabling provision; it does not 
mean that an order under this section can 
be passed only when the accused is not 
in custody. It was also pointed out that in 
various other sections of the Oriminal Pro- 
cedure Code, the word “discharged” is used 
toindicate an absolute discharge as dis- 
tinguished from a partial discharge. It 
would, however, appear that a partial dis- 
charge would not be possible in the cases 
covered by ss. 119, 253, 333, 484 and 494. 
The language of s. 209 presents a certain 
amount of difficulty, butit has to be inter- 
preted inthe light of the Privy Council 
ruling and the Madras Full Bench ruling 
refered to above. For these reasons, I 
would uphold the view taken by the learned 
Sessions Judge. 

(10) 111 Ind. Oas. 332; A TR 1928 P O 254; 29 
Cr. L J 828; 551 A 390; 50 A722; 5 OW N 911; 
28 LW 396; (1928) M W N 749; 29 PLR 575; 33 
OW N 148 OL J 397; 30 Bom. LR 1572; 55 M 
LJ 786; 26 A L J 1099(P O). 

(11) 12 P R 1904 Gr; 110 P L R 1904. 

(12) 101 Ind. Cas. 892; AIR 192 
Or, L J 508; 8 Lah, 136, i 


Lah. 369; 28 
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On the merits, there dre to my mind no 
grounds for interference in revision. It is 
true that the learned Sessions Judge has 
not examined the evidence himself, but the 
dividing line between cases falling under 
s. 304, part 2 and those falling under s. 302 
is often very thin and it is desirable from 
all points of view that cases like the present 
one should be tried by the Court of Ses- 


sion. I would, therefore, dismiss this 
petition, 

Abdul Qadir, J.—I agree. 

D. Petition dismissed. 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 150 
of 1932 ` 
November 15, 1934 
MACPAERSON AND James, JJ. 
Rai BRINDABAN PRASAD— DEFENDANT 
— APPELLANT 


VETSUS 
Rai BANKU BIHARI MITRA AND OTHERS 


— PLAINTIFFS —RESPONDENTS 

Bengal Land Registration Act (VII of 1876), s. 78 
—Suit for rent by plaintiffs to whom `s, 18 does not 
apply—-Substitutton of two others in place of one of 
them —S, 78, if bars passing of decree in favour of 
person substituted—S. 78, construction of. 

A suit for rent was brought by two plaintiffs to 
whom the provisions of s. 78, Bengal Land Registra- 


tion Act, 1876, had no application. Two others were 


substituted forone of them as the representatives of 
that plaintiff to whom the defendant had all along 
been bound to pay the rent claimed : 

Held, that the provisions of s. 78 had no applica- 
tion and did not bar the passing of a decree in 
favour of the persons substituted. Belchambers v. 
Hussain Ali Mirza (8) and Pramada Sundari Debi 
v. Kanai Lal Saho (4), relied on. 

Dictum :—It is difficult to believe that the 
legislature could have intended such hardship to 
the heirs and representatives of plaintiffs who had 
brought a suit not barred in any way by s, 78 and the 
words of the provision do not constrain to such acon- 
struction. 


Appeal from a. decision of the Subor- 
dinate Judge, Gaya, dated August 14, 
1931, modifying that of the Munsif of 
Aurangabad, dated January 2, 1931. 

Messrs. Sarju Prasad Chaudhury, Mathura 
Prasad and Brijkishore Prasad, for the 
Appellant, 

Mr. S. K. Mitra, for the Respondents. 

Macpherson, J.—This second appeal 
by the defendant arises out of a rent suit 
brought by two plaintiffs, the first being 
Sailendra Nath Bose as trustee of the estate 
of Banko Behari Mitra, and the second being 
Biman Bihari Mitra, brother of Banko 
Behari Mitra, both of whom stood recorded 
in the Land Registration Register. 

During the hearing Banko . Behari Mitra 
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and his wife were substituted for the 
first plaintiff, whereupon the defendant 
filed an additional written statement claim- 
ing that as their names had not been 
enteredinthe Land Registration Register, 
he was not bound to pay them rent. The 
Courts below decreed the suit (with a redac- 
tion of the damages) but giving effect to 
defendant's objection so far as to direct 
that the plaintiffs should not execute the 
decree without producing a copy of Register 
D showing that the names of Banko Behari 
and his wife had been duly entered. The 
position of plaintiff No. 2 was not considered 
separately. 

In second appeal the main argument is 
that no decree should have been passed by 
reason of the provisions of s. 78 of the 
Land Registration Act, 1876. That enact- 
ment reads: 

“No person shall ba bound to pay rent to any 
person claiming such rent as proprietor or manager 
ofan estate of revenue-free property in respect of 
which heis required by this act to cause his name 
to be registered, or as mortgagee, unless the name 


of such claimant shall have been registered under 
this Act." 


Mr, Sarju Prasad relies upon the decision 
of this Court in Umeshwardhari Singh v. 
Neman Singh (1), as interpreted in Sharafat 
Karim v. Harangi Singh (2). But those 
cases do not really touch the point under 
discussion. In Umeshwardhari Singh's 
case (1) the plaintiff had brought the suit 
before he had been registered and not only 
the suit but also the appeal against the 
decision of the trial Court had been dis- 
missed. While his second appeal was 
pending, the plaintiff's name was registered 
and it was then held that the Oourt could 
take notice of the fact of registration and 
accordingly s. 73 was no longer a bar toa 
decree being passed in his favour (though 
he should not get damages or any costs 
and the defendants should get from him 
their costs of the first two Courts).. In 
that case Mullick, J. remarked that s. 78 
did not prevent a suit from being filed 
by the unregistered proprietor, manager 
or mortgagee, but that the Court should 
not order recovery of rent till registration 
was effected. It was in reliance on this 
remark that the Courts in the present 
litigation directed that the decree could 
only be put in execution if the decree- 
holder showed that he had in fact been 
registered. The second case cited was 
not brought to the notice of the Courts. 

(1) 110 Ind . Gas, 469; 7 Pat, 690; 9 P L T 357; AIR 
1928 Pat, 410. 

(2) 184 Ind. Cas, 624; 12 P L T 693; Ind. Rul. (1931) 
Pat. 480; A IR 1931 Pat.417; 11 Pat. 30. 
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It was there pointed out that the remark 
of Mullick, J. was purely obiter and that 
a decree for the rent conditional upon the 
unregistered plaintiff getting his name 
registered before he put the decree in 
execution cannot be granted. 

In point of fact therefore the decree 
ought not to have been in the form in 
which it has been passed. But the point 
does not avail the appellant who is by 
no means prejudiced by the obstacle thus 
erroneously placed in the path of the 
decree-holder. Actually the respondents 
also make no grievance of if since it is 
pointed out at the Bar that registration 
; in 1931 shortly after the 
judgment under appeal was passed so that 
it presents no difficulty to them. Even on 
Umeshwardhari Singh’s case (1) they must 
now be successful in this appeal in the 
main. 

The fact, however, isthat the decision 
does not depend upon the two rulings 
cited in which the suit was brought by 
an unregistered plaintiff. Here the suit 
for rent was brought by two plaintiffs to 
whom the provisions of s. 78 had no 
application and when Banko Behari and 
his wife were substituted in place of 
one of them, it was as the representatives 
of that plaintiff to whom the defendant 
had all along been bound to pay the 
rent claimed, Toe same question arose 
in two Calcutta cases. The first is 
Belchambersv. Hussain Ali Mirza (3) where 
the person substituted was the Receiver 
to the estate of the plaintiff No. 1. The 
second was Pramada Sunderi Debi v. Kanai 
Lal Saha (4) where the person substituted 
for the plaintiff was his widow. It was 
held that in such cases the provisions of 
s. 78 had no application and did not 
bar the passing of a decree in favour of 
the person substituted. I see no reason 
to differ from this view which has never 
been doubted over a long period of years: 
in fact,it is difficult to believe that the 
legislature could have intended such 
hardship to the heirs and representatives 
of plaintiffs who had brought a suit not 
barred in any way by s.78,and the words 
of the provision do not constrain to such 
a Meier T 

wou ismiss this appeal wi 
James, J.—I agree. epee eee 


N. . : 
_ (3) 20 WN 493, Appeal dismissed. 


14) 27 O 178. 
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PATNA HIGH COURT 
Appeal from Original Decree No. 6 of 
1932 
November 28, 1934 
COURTNEY TERRELL, ©. J. AND FAZL 


ALI, J. 
DEVANANDAN PRASAD SINGH 
AND OTHERS—DEFENDANTS—APPELLANTS 
4 versus 
HARIHAR PRASAD SINGH AND OTHERS — 
PLAINTIFFS— RESPONDENTS 

Hindu Law—Debts—Immoral debts—Parent addict- 
ed to vicious habits—Necessity of proof of debts 
having been incurred for indulgence in those habits— 
Burden of proof—Guardianship—Guardian ad litem 
~-Negligence—Guardian raising question of want of 
necessity and objecting in execution proof —Negligence 
if made out. ys 

Where debts contracted by a deceased parent are 
impeached as immoral, it is of no avail to show that 
he was addicted to vicious habits unless it be esta- 
blished thatthe particular debts which it is sought 
to attack are connected with those habits and were 
incurred with the object ofindulging in them. 

Negligence cannot be imputed to the guardian of 
minors when hedid,in fact, at the hearing ofthe 
suit against the minors regarding debts contracted 
by their father, attempt to raise the question of 
want of necessity and that contention was dealt with 
on its merits and at the execution proceedings he 
took part with the father in raising the usual ob- 
stacles in the path of a creditor who wished to recov- 
er the amount granted to him bya decree of Court, 
and judging from the numerous legal proceedings 
that were taken with his assistance at the expenses 
of his wards. P 

A. froma decision of the Subordinate 
Judge of Monghyr, dated March 27, 1981. 

Messrs. Manohar Lal, G. P. Singh and 
S. N. Roy, for the Appellants. 

Messrs. K. P. Jayaswal and Bashishta 
Narain Rai, for the Respondents. | 

Courtney-Terrell, C. J.—This is an 
appeal from a decision of the Subordinate 
Judge decreeing a suit by certain persons 
who were minor sons at the date of the 
transaction in question, to set aside the 
alienations effected by those transactions 
as not binding on them on the allegations 
that the transactions were effected for 
immoral purposes. Ne 

The grandfather of the plaintiffs was 
one Tilakdhari Singh, his son was Ram- 
saran Singh, whoin turn was the father 
of the three plaintiffs, Harihar Prasad, 
Jamuna Prasad and Kapildeo, who is 
still a minor, 


The transactions took place many years 
ago and began in this way. About the 
years 1906, Tilakdhari, the grandfather 
of the plaintiff and Ramsaran Singh his 
son, took some loans on handnotes amount- 
ing to a total of Rs. 450 from one Jatadhari 
Singh with interest at 12 per cent. per 
annum. In 1908, they executed a mortgage 
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bond for Rs. 700 to one Naurangi Singh 
to pay off these handnotes together with 
interest which at that time had amounted 
to Rs. 45 and took a further loan of 
Rs. 205 for the purpose of carrying on the 
cultivation of their property. In the case 
of the handnotes, each of the handnotes, 
recites that the money was borrowed for the 
purpose of carrying on litigation with one 
Muniar Singh, who was claiming portions of 
the land of the borrowers. On Octoher 19, 
1909, the defendants advanced a sum of 
Rs. 1,500 on a registered mortgage bond 
and the money was stated in the bond to 
be required as to Rs.815 thereof to pay 
off the principal and interest secured by 
Naurangi’s bond and as to Rs. 685, a 
further loan in cash from the defendants 
the borrowers representing that they wish- 
ed to finance the further legal proceedings 
in connection with the fight against Muniar 
Singh. Then in March of 1912, the defend- 
ants lent tothe same borrowers a further 
sum of Rs. 500 on a mortgage bond to meet 
the costs of still further proceedings in the 
same litigation and the fact of the earlier 
bond was recited. There is no doubt that 
on the evidence the litigation referred to in 
fact took place, and in October of 1913, 
there was a further mortgage bond execut- 
ed by the borrowers in favour of the 
defendants for asum of Rs. 800 to meet a 
number of requirements, firstly the expenses 
of a criminal case, secondly, certain house- 
hold-expenses and, thirdly,certain cultivation 
expenses whichhad been incurred owing 
to the drought which had occurred in that 
particular year. In this case also the 
earlier bonds were recited, and it has 
been proved further that the criminal 
proceedings mentioned in the bond also in 
fact took place. The total sum that was 
borrowed from the defendants was, there- 
fore, some Rs. 2,800. In 1917, the defend- 
ants started a suit onthe three mortgage 
bonds against the father of the present 
plaintiffs and plaintiffs Nos. l and 
ef i The grandfather had by that time 

ie 
at that time born. A guardian ad litem 
was appointed on behalf of the minor 
defendants, who are now plaintiffs Nos. 1 
and 2 and he duly took the point in argu- 
ment thatthe debts which were secured 
by the bonds were not for the purposes 
of family necessity and were not binding 
upon plaintiffs Nos. l1 and 2; but that conten- 
tion was overruled by the Judge and there 
was a judgment in the. month of April 
1917, for asum of Rs, 5,445 in favour of 
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those who are the present defendants 
the lenders ofthe money. Execution was 
taken out and the property was sold for 
a sum which was more than sufficient 
to cover the amount of the judgment 
debt. 

There is no doubt that plaintiffs Nos. 1 
and 2 were parties to the suit of 1917; they 
were present through their guardian ad 
litem when the preliminary decree was 
drawn up and they werealso present and 
apparently took part in the proceedings 
in execution, Itis now urged by them 
that they received no notice of the proceed- 
ings to draw up the final decreé and it 
is said ontheir behalf that the guardian 
was negligent in not taking the point 
that the notice to draw up the final decree 
had not been served upon them at the time 
when the execution proceedings were taken 
up. Buteven if the guardian ad litem 
had taken up this point, it could by very 
easy means have been rectified and it 
would have been impossible in any case 
for the guardian ad litem on behalf of the 
minors to have substantially delayed the 
ultimate proceedings in execution. More- 
over, the burden of proof that the guardian 
did not infact receive notice of the pro- 
ceedings has not been discharged. In dus 
course, the.property, as I have said, was 
sold and possession was granted to the 
auction-purchasers, who are the present 
defendants and who were the creditors in 
the suit. ' 

It is not necessary to go into the legal 
merits of the point of limitation Yaised 
by the defendants because the case is 
really concluded on the facts. The sale 
has been effected and possession has pass- 
ed to the auction-purchasers. It is necess- 
ary, therefore, for the plaintiffs to set aside 
that sale, and in such circumstances, the 
burden is entirely upon them to establish 
the necessary facts. 

Now the learned Subordinate Judge has 
devoted aconsiderable partof his judg- 
ment toan analysis of the character of 
the vanished grandfather and the deceased 
father and he hascome to the conclusion 
that if not those two persons at loast one 
of them were in fact consumers of bhang 
and ganja. He has not, however, in any 
way connected the debts whether considered 
as mortgages or considered as the origi- 
nal borrowings on the handnotes with the 
habits of those persons. It is of no avail 
to show that a deceased parent was 
addicted to vicious habits unless it be 
established that the particular debts which 
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it is sought to attack are connected with 
those habits and were incurred with the 
object of indulging in them. In the parti- 
cular case before us the evidence establishes 
very clearly that the debts in question were 
in fact incurred with the ostensible objects 
which are recited in the handnotes and 
in the bonds with which we have more 
directly todeal. The learned Judge has 
entirely overlooked this burden upon the 
plaintiffs. Indeed he expresses doubt and 
reluctance in finding that the grandfather 
and the father had in fact the habits 
that he attributed to them. The plaintiffs 
have therefore failed it discharging the 
very first onus which is cast upon 
them. 

With regard tothe allegation of negli- 
gence on the part of the guardian in 
representing the plaintiffs, we can see 
no evidence insupport ofthat contention. 
The guardian didin fact at the hearing 
of the suit make an attempt .to raise the 
question of the want of necessity and 
that contention was dealt with on its merits. 
It is clear also that at the execution pro- 
ceedings he took part with the father in 
raising the usual obstacles in the path 
of a creditor who wishes to recover the 
amount granted to him by a decree of 
Court and judging from the numerous 
legal proceedings that were taken with his 
assistance atthe expenses of his wards, 
no negligence whatever can be imputed 
to him. In the trial of the case there was 
some attempt to argue that thesiguardian 
had Golluded with the defendants in not 
raising the necessary defences but that 
argument has very properly not been 
persisted in before usand is quite unworthy 
of any attention. There is no evidence 
of collusion, there is no evidence that the 
guardian did not properly represent the 
parties, and in my opinion, the matter is 
really covered asa matter of res judicata, 
the merits having been gone into. It is, 
as Ihave said, not necessary to discuss the 
other legal aspects of the matter, our 
finding onthe facts being quite decisive 
on the case, whatever be the merits of 
those legal points, It is clear that the judg- 
ment of the learned Subordinate Judge 
setting aside the sale and the decree and 
the transactions upon which the decree and 
the sale were based cannot be supported 
and this appeal must be allowed with 
costs. 

There must be an order under O. XX XIII 
T. 1l of the Civil Procedure Code, 
directing the plaintiffs to,pay the court- 
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fees which they would have had to pay 
if they had not been permitted to sue as 
pau pers. 
Fazl Ali, J.—I agree. 
N. Appeal allowed. 





_ , LAHORE HIGH COURT 
Criminal Revision Petition No. 1658 of 
1932 
May 11, 1933 

SHADI Lar, CO, J. ` 
KUNDAN LAL—PETITIONER 
versus 
] EMPEROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 342— 
Failure to examine accused after cross-examination 
of prosecution  witnesses—Whether constitutes an 
illegality. 

The fact that the accused was not examined under 
8, 342, Oriminal Procedure Cede, after the prosecu- 
tion witnesses re-called for cross-examination had 
been duly examined, vitiates the trial. The provi- 
sions of s. 342 are mandatory and non-compliance 
with the rule of law laid therein amounts to an 
illegality. 

[Oase-law referred to.] 

Oase reported by the Sessions Judge, 
Ambala, with his No. 301-H of December 
19, 1932. 

Report.—Kundan Lal was convicted 
under s. 61-2 (a) of Act I of 1914 for sell- 
ing without license a bottle of methy- 
lated spirit to the Excise Sub-Inspector, 
Simla. 

The trial in this case is vitiated by the 
fact that the accused was not examined 
under s. 342, Criminal Procedure, after the 
prosecution witnesses re-called for cross- 
examination had been duly examined. 
The conviction has to be set aside, for the 
provisions of s. 342, Criminal Procedure 
Code have been now held to be mandatory 
and non-compliance with the rule of law 
laid down therein amounts to an illegality 
see Emperor v., Gyan Singh (1), Lachhman 
Singh v. Emperor (2) and Emperor v. Rudra 
Dutt Misra (3). The learned Public Pro- 
secutor has drawn my attention to 
Byrne v. Emperor (4), where Campbell, J. 
held that failure to examine an accused 
person after the conclusion ofthe re-cross- 
examination of the prosecution witnesses 
would not vitiate the trial unless there 
was failure of justice or in other words 


D su Ind. Oas. 665; A IR 1928 Lah 230; 29 Or. 


5. 
(2) 96 Ind. Oas. 863; 7 Lah. 564; 27 PL R427; 2 
rere Oas. 333; 27 Or. LJ 1007; A I R 1926 Lah. 
2 4 
(3) Ind. Rul. (1932) Lah 666 (2). 
(4) 81 Ind. (Jas 337; 4 Lah, 61; 1 P W R 1923 Or; 
AIR 1924 Lah. 84; 25 Or. L J 801. 
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that such an omission was not an illegality 
but a mere irregularity. That [ule has 
not been specifically dissented from or 
overruled but it has been definitely held 
in the later ruling mentioned above that 
the provisions of s. 342, Criminal Procedure 
Code are mandatory, 7. e. an omission 
to comply with these provisions amounts 
toan illegality. I would therefore, for- 
ward the proceedings of the case to the 
High Court of Judicature at Lahore with 
the recommendation that the conviction 
be set aside. 

Asregards the re-trial I consider it un- 
necessary agevenon the prosecution case 
itself the offence is only a highly technical 
one, There is no doubt that a man cannol 
sella methylated spirit without a license, 
butat the same time we cannot forget the 
Government does not charge any fee in 
respect of such a license. The accused 
has already undergone the expense and 
worry of a trial anditisnot desirable to 
expose him to any further trouble and 
expense even though he may be guilty 


of an offence for which he is to be 
tried. 

Mr. Asa Ram Aggarwal, for the Petit- 
ioner. 


Order. -For the reasons recorded by 
the learned Sessions Judge I set aside 
the conviction and direct that no further 
proceedings be taken against the accused. 

N. Order set aside. 


— 


PATNA HIGH COURT 
Oivil Appeal No. 219 of 1930 
August 28, 1934 
Fazu ALI AND JAMES, JJ. 
NARAYAN SAHU—Dzurenvant— 
APPELLANT i 


VETSUS 
KISHUN SAHU AND OTHERS— PLAINTIFFS 
AND DEFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), 8. B3— 
Duty of mortgagor to find out real mortgagee and 
deposit money to his credit—Properiy allowed by 
real mortgagee to stand in name of _ others-—Deposit 
to credit of suck others--Validity—Right to mesne 

rofits. k 
P Ga inarily it isthe duty of the mortgagor to find 
out the real mortgagee and to deposit the money to 
his credit. But wherein acase defendants Nos. 1 
and 2 had allowed the property to stand in the 
benami names of defendants Nos 3 to 7 and allowed 
them to be recorded in the Record of Rights, the 
only safe course for the plaintiffs was to make the 
deposit to the credit ofnot only defendants Nos, 1 
and 2 butalso defendants Nos, to 7, Such a 
deposit ia valid and the plaintiff is entitled to mesne 
profits from date of deposit. Thevaraya Reddy v. 
Venkatachalam Pandithan (1), Nagathal v, Arumugam 
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Pillai (2) and Baluswamy Aiyarv. Krishnaswamy 
Aiyar \3), relied on. 

A. from original - decree. of the Sub- 
Judge, Ranchi, dated September 15, 1930. 

Messrs. Baldeo Sahay and Nawal Kishore 
Sahay, forthe Appellant. 

Messrs. B. C. De and K. K. Banerjee, for 
the Respondent. 


Fazi Ali, J.—This appeal arises out of a 
suit instituted by the respondents to redeem 
a usufructuary mortgage-deed, dated Octo- 
ber 10, 1896. The plaintiffs whose right to 
redeem the mortgage has not been disputed 
in this Court, deposited the entire mortgage 
debt which amounted to Rs. 4,000 in the 
Court below under s. 83, Transfer of 
Property Act, on February 15, 1927, and 
subsequently brought the present suit on 
September 30, 1919. The suit had to be 
brought as Narayan Sahu, who is defendant 
No. 2, raised various objections to the 
deposit, one of the objections being that 
the deposit had not been made, to the credit 
of the real mortgagees only but to the 
credit of seven persons, some of whom 
were not interested in the property. It 
appears that the usufructuary mortgage- 
deed had been executed in favour of two 
persons. named Rup Chand and Deochand. 
Defendants Nos. 3 to 7, are admittedly the 
heirs of these persons. The case of Narayan 
Sahu (defendent No. 2) in his petition of 
objection to the deposit made by the plaint- 
iffs under s. 83 was that Rupchand and Deo- 
chand were mere farzidars and that he and 
his brother Chamru Sahu were the only 
persons interested in the mortgage. The 
same case is set up in his written state- 
ment filed in the present suit but it is 
further asserted that the right of his 
brother defendant No. 1 Chamru Sahu has 
been barred and extinguished by estoppel, 
acquiescence and limitation’ and that 
defendant No. 2 has been in adverse 
possession for more than twelve years. 
Narayan Sahu also contends in the present 
suit that the deposit under s. 83, Trans- 
fer of. Property Act, not having been madein 
accordance with law, the plaintiff's claim for 
mense profits must be negatived. A 
number of other pleas were set up but 
it is unnecessary torefer to them because 
they do not arise in this appeal. The trial 
Court has decreed the suit and awarded 
mesne profits from February 15, 1927, that 
is to say, the date on which the plaintiffs 
deposited the zarpeshgi dues unders. x3, 
Transfer of Property Act, and the main 
question which we have to decide is whe- 
ther the plaintiff is entitled to any mesne 


profits. Another question which is in- 
cidentally raised is whether de- 
fendant No. 2 alone’is entitled to with- 
draw the money deposited by the plaint- 
iffs 


The question whether the plaintiffs are 
entitled to mesne profits ‘depends upon 
the validity or otherwise of the deposit 
made by the plaintiffs ander s. 83, Trans- 
fer of Property Act, on February 15, 1927. 
As I have already stated, the zarpeshgi 
deed stands in the name of Rupchand and 
Deochand and it is not denied that de- 
fendants Nos. 3 to 7 have been recorded 
as zarpeshgidarsin the Record of Rights. It 
appears, however, that in 1916, a suit was 
brought by defendant No. 3 against certain 
tenants. The tenants pleaded that they 
had paid the rent to Narayan Sahu (de- 
fendant No. 2, and Chamru Sahu (defend- 
ant No. 1) believing in good faith that they 
were the persons entitled to receive the 
rent. Narayan Sahu (defendant No. 2) 
intervened in the suit under s. 77, Ohota 
Nagpur Tenancy Act, and supported the 
tenants’ plea by admitting that he had 
realised the rent and by asserting that 
he was entitled to do so. It was held 
that the tenants had paid the rent to 
defendant No. 2 in good faith and this 
decision was upheld in appeal by the 
District Judge as well as in second appeal 
by the High Court, Defendant No. 1 is 
said to have supported defendant No. 3 in 
this dispute with the tenant but defend- 
ant No. 2 at the same time did not deny 
that defendant No. 1 was jointly interest- 
ed with him in the mortgaged property. 
The plaintiffs’ case is that they deposited 
the zarpeshgi money to the credit of de. 
fendants Nos. 1 to 7 on account of the 
dispute between the two sets of defendants 
and because on the one hand they found 
that defendants Nos. 3 to 7 were the 
persons recorded in the Record of Rights 
as zarpeshgidars and they found, on the 
other hand, that the property was in pos- 
session of defendants Nos. 1 and2. The 
question is whether in these circumstances 
the deposit made to the credit of defend- 
ants Nos. 1 to 7 can be held to be in- 
valid and whether the- plaintiffs should 
be deprived of the mesne profits from the 
date of the deposit. The trial Court has, 
relying on certain observations made in 
Thevaraya Reddy v. Venkatachalam Pandi- 
than (1), held that if there be two sets of 


(1) 37 Ind. Oas. 444; A1R 1918 Mad. 1260; 40 M 
804; 31 ML J 548; (1916) 2M WN 321; 20 ML T 
403; 4 L W433. 
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claimants to the mortgage money, a 
deposit under s. 83, Transfer of Property 
Act, in the names of all the claimants is 
the proper course for the mortgagor to 
adopt, leaving it to the Court to decide 
as to who is the rightful claimant. The 
trial Court has also held that defendants 
Nos. 1 and 2 are responsible for the con- 
fusion created as to their title by reason 
of the fact that they have allowed the 
property to stand in the benami names of 
defendants Nos. 3 to 7. 

It is urged by the learned Advocate for 
the appellant that it was the duty of the 
mortgagor to find out the real mortgagee 
and to deposit the money to his credit. 
There can be no doubt that ordinarily such 
a duty would rest upon the mortgagor, but 
I am inclined to agree with the learned 
Subordinate Judge that in the circumstance 
of the present case when defendants 
Nos. 1 and 2 had allowed the property to 
stand in the benami names of defendants 
Nos. 3 to 7 and allowed them to be re- 
corded in the Record of Rights, the only 
safe course for the plaintiffs was to make 
the deposit to the credit of not only de- 
fendants Nos. 1 and 2 but also defend- 
ants Nos. 3 to 7. In my opinion, the 
deposit made by the plaintiffs was valid, 
and having regard to a number of au- 
thorities which have been cited before us 
I am of opinion that the plaintiffs are 
entitled to mesne profits from the date of 
the deposit. In Nagathal v. Arumugam 
Pillai (2), owing to quarrels among the 
heirs of the mortgagee the amouut de- 
posited by the plaintiffin Court under s. 83, 
Transfer of Property Act, was allowed by 
him to remain in deposit until his suit 
for redemption was decreed. Ib was held 
that as he had done all he could to enable 
the mortgagee to withdraw the amount, 
interest on the mortgage ceased to run 
from the date of the deposit, and the 
mortgagor thence was entitled to mesne 
profits. A similar view was expressed in 
Baluswamy Aiyar v. Krishnaswamy Atyar 
(3), and it was further held that a dis- 
pute between the legal representatives of 
the mortgagee as to each other’s title to 
receive the mortgage money will not ren- - 
der the deposit conditional and the mort- 
gagor cannot be made to suffer in 
consequence where the correctness of the 
amount is not disputed. Under s. 83, the 

(2) 79 Ind, Cas. 40; AIR 1923 Mad. 354; 17 L W - 
154; 44M LJ 362; 32 ML T 371. 


(3) 84 Ind. Oas.698; AIR 1924 Mad. 559; 19-L W 
541; 46M LJ 497; (1924) M WN 535;34 ML T 
44. 
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mortgagee upon service of notice may on 
presenting a petition stating the amount 
then due under the mortgage and his 
willingness to accept the money so de- 
posited in full discharge of such amount 


‘and on depositing in the Court the mort- 


gage deed and all documents in his 
possession or power relating to the 
mortgaged property apply for and 
receive the money. In the present casé 
defendant No. 2 could have taken the 
course indicated in the section but he 


preferred to contest the right of the plaint- . 


iffs to redeem the property and asserted 
among other things that the plaintiffs were 
mere benamidars of certain other pesons 
and were not entitled to make the deposit. 
It appears to me, therefore, that the 
plaintifis are entitled to mesne profits from 
February 15, 1927. 


The question, however, still remains as 
to the basis upon which the mesne profits 
should be awarded. The trial Court has 
awarded mesne profits at the rate of Rs. 375 
per year and based his decision upon the 
evidence of the plaintiff that Rs, 375 is 
the net. annual income from his village. 
This statement of the plaintiff has not 
been challenged in cross-examination and 
no rebutting evidence has been adduced 
to show that the statement is not correct. 
In my opinion therefore the decree for mesne 
profits must stand. 


The only serious question which remains 
to be decided is whether the entire 
amount which has been deposited 
in Court by the plaintiffs should 
be made over to defendant No. 2 as 
claimed by him. The fact which is in 
favour of defendant No. 2is that neither 
defendant No.1 nor defendants Nos, 3 to 7 
have appeared in the suit and that defend- 
ants Nos. 3 to 7 have taken no steps since 
the dismissal of the rent suit brought by de- 
fendant No. 3 in 1916 to question the 
decision given in that suit. It appears to 
me however that to guard against future 
disputes the Court below should be directed 
to issue notice upon defendants Nos. | and 
3to7 to show cause why the money should 
not be paid to defendant No. 2 and 
should pay the money to defendant Ne. 2 
if defendants Nos. 1 and 3 to 7 do not 
ohject, In case any of these defendants 
prefers an objection, the amount in deposit 
should be paid to such person or persons 
as the Court below may adjudge to be 
entitled to receive payment thereof. With 
this modification the decree of the lower 
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` reason for ordering the plaintiffs 


Lob 


Court is affirmed and the appeal is dis- 
missed with costs. 

James, J.—I agree. 

N. Decree modified. 


RANGOON HIGH COURT 
Reference arising out of Oivil First Appeal 
No. 163 of 1933 

March 28, 1934 
Lraou, J. 
MAUNG NYI MAUNG AND OTAERS— 
APPELLANTS ` 
versus 
Tus MANDALAY MUNICIPAL 
COMMITTEE—Opposits Party 

Court Fees Act (VII of 1870), ss. 5, 7 (4), U— 
High Court Judge, if has jurisdiction to determine 
sufficiency of court-fee in Subordinate Courts— 
Injunction suit—Valuation—Valuation for purposes 
of jurisdiction—Value of relief sought not according 
with value placed on suit for jurisdiction—Whether 
a reason for ordering plaintiff to pay court-fee based 
on valuation for jurisdiction—Suits Valuation Act 
(VII of 1887), s. 8—Taxing statute — Interpreta- 
tion. 

Under s. 5, Court Fees Act, the High Oourt Judge 
appointed under the section hasno jurisdiction to 
decide questions as to sufficiency of court-fees in 
Subordinate Courts although he has jurisdiction to 
decide questions relating to court-fees in the High 
Court. 

Ina suit for injunction the plaintiff must value 
the relief he seeks although, the amount at which 
he values it, is entirely at his discretion. Sundera- 
bai v. Collector of Belegaum (15, Faizullah Khan v, 
Maulabad Khan (2) and C. K.Ummarv. O.K Ali 
Ummar (3), referred to. 

Section 8, Suits “Valuation Act, does not mean 
that ifthe suit is valued for purposes of jurisdiction 
the suit must be valued at the same amount for 
court-fees, but the valuation for court -fees determines 
the value for jurisdiction. Sunderabai v. Collector of 
Belgaum (1), referred to. 

It is not necessary fora plaintiff in a suit falling 
under s. 7, para. (iv), of the Gourt Fees Act to fix 
any value for the purposes of jurisdiction, as under 
8.8 ofthe Suits Valuation Act, the value determinable 
for the computation of.court-fees governs the value 
for the purposes of jurisdiction. Inthe caseofa 
suit for an injunction the trial Court should insist on 
a valuation of the relief sought, and that valuation 
will then determine the questionof the Courts 
jurisdiction. Govinda Krishna v. Hammaya Lidgaya 
(4), relied on. 

The fact that the value of the relief sought did 
not accord with the value placedon the suit for the 
purposes of jurisdiction, does not provide a valid 
to pay a court-fee 
based on the valuation for jurisdiction, even though 
the case had been tried in a Court of superior grade. 
Kanhaiya Ojha v, Jagrani Kunwar (5), dissented 


om. ; 

While it is the duty ofthe Court to see that-the 
public revenue is safeguarded, it is equally the 
duty ofthe Oourt to see that a litigant is not requir- 
ed to pay in court-fees more than the law requires 
him to pay. The Oourt Fees Actis in the nature of 
a taxing statute, and must be construed strictly 


Mr. Sanyal, for the Appellants. 

Mr. A. Eggar (The Government Advo- 
cate), for the Crown. 

Judgment.—This case comes before me 
on a reference by the Taxing Master with 
regard to the court Fee to be paid by the 
appellants. In Civil Regular Suit No. 14 
of 1933 of the Assistant District Court of 
Mandalay the appellants sued for an 
injunction restraining the Mandalay Muni- 
cipal Committee from selling the right 
of occupancy of certain meat stalls in the 
Ywahaing Bazaar, Mandalay, in violation 
of rights claimed by the appellants. The 
suit was valued for the purposes of juris- 
diction, but there was no valuation of the 
relief sought, as required by s, 7 (iv) of 
the Court Fee Act, 1870, the valuation 
clause being in the following terms : 

“That the suit is valued at Rs. 10,000 for the 


‘purpose of jurisdiction, and a court-fee of Rs. 10 
is paid, the suit being one for perpetual injunction.” 


No question was raised in: the Assistant 
District Court as to the sufficiency of the 
court-fee paid, and the case proceeded to 
trial. The Assistant District Judge dis- 
missed the suit, and the appellants have 
appealed to this Court. Asin the case of 
the plaint, the memorandum of appeal 
bears a stamp of the value of Rs. 10. 
When the memorandum was first filed it 
contained a valuation for jurisdiction, but 
no valuation of the relief sought. This 
omission having been pointed out to the 
appellants, they declared the value of the 
relief sought to be Rs. 130, the amount 
covered by the court-fee of Rs. 10 already 
paid. The Deputy Kegistrar of the Appel- 
late Side of this Court, whose duty it is 
to check the correctness of court-fees paid 
by appellants took the view thatthe ap- 
pellants should be called upon to pay in 
respect of their memorandum of appeal a 
court-fee based on their valuation for 
jurisdiction, which value they declared to 
be Rs, 10,000, and that they should also 
be required to make up the deficiency, 
calculated on this basis, in the court-fee 
paid on the plaint. The Deputy Registrar 
placed the matter before the Taxing 
Master, who has referred it to me as the 
Judge appointed under s. 5 of the Court 
Fees Act to deal with questions regarding 
court-fees which are of general importance. 


It is quite clear that s. 5 of the Court Fees 
Act gives me no jurisdiction to decide 
questions with regard to the sufficiency 
of court-fees paid in subordinate Courts. 
{have jurisdiction only to deal with ques- 


tions relating to court-fees in the High 
Court. In this case lam merely concerned . 
with the court-fee on the memorandum of 
appeal. This the learned Government 
Advocate admitted at the outset of his 
argument. The question of the sufficiency 
of the court-fee paid in the Assistant Dis- 
trict Court can only be dealt with under 
the provisions of s. 12 (ii) of the Oourt 
Fees Act by the Court hearing the appeal. 
In deciding what fee is payable on the 
memorandum of appeal, regard must be 
had to the provisions of s. 7 (iv) of the 
Court Fees Act and s. 8 of the Suits Valu- 
tion Act, 1887. Section 7 (iv) of the 
Court Fees Act provides that in the case of 
a suit for an injunction a court-fee must 
be paid according tothe amount at which 
“the relief sought” is valued in the plaint 
or memorandum of appeal. It is specifical- 
ly provided that in such a suit the plaintiff 
shall state the amount at which he values 
the relief sought. When the suit out of 
which the present appeal arises was filed, 
the Assistant District Judge should have 
returned the plaint to the appellants to 
value the injunction, which was the relief 
the appellants were seeking. They could 
have valued it at whatever figure they 
thought fit. The valuation of the relief 
sought in a suit for an injunction is left 
entirely to the discretion of the plaintiff 
or the appellant asthe case may be, and 
the Court is not entitled to question the 


‘correctness of the amount so declared : 


Sunderabai v. Collector of Belgaum (1), 
Faizullah Khan v. Mauladad Khan (2) and 
C. K. Ummar v. C. K. Ali Ummar (3), 
Section 8 of the Suits Valuation Act, 
1887, provides that where in suits other 
than those referred to in the Court Fees 
Act, s. 7, paras. (v), (vi) and (iz) and 
para. (x), cl. (d),  court-fees are 
payable ad valorem under the Gourt Fees 
Act, the value as determinable for ths 
computation of couri-fees and the value 
for purposes of jurisdiction shall be the 
same. This does not mean that if the suit 
is valued for purposes of jurisdiction the 
suit must be valued atthe same amount 
for court-fees, but the valuation for court- 
fees determines the value for jurisdiction. 


(1) 52 Ind, Oas. 897: 43 B 376; AIR 1918 P O 135; 
461 A 15; (1919) M W N 251; 23 O WN 753; 21 
Bom. L R1148(P 0.) 

(2) 117 Ind. Oas 433; 31 Bom. L R Bil; A I R1929 
PO 147; 56 I A 232; 10 Lah 737: 33 O WN 781; 
30 L W 104; 57 ML J 231; (19223) M W N 818; 500 
L J 39(P 0. 

(3) 133 Lad. Gas 91; A I R 1931 Rang. 116; 9 R 163; 
Ind. Rul. (1931) Rang, 235 (F B.) 


OES A akang eS : 7 sSanuu5 AUL UULUH SU WOLO vugu UO ULU MUL 
A NA ia ma 951; 48 A 412; A I R 1926 All. 423; consider that the Court should unsettle law 

(8) 135 Ind. Oas, 237; 54 A 232; A I R 1932 All. 114; laid down by a Bench of two Judges more 
(1931) A L J 837; Ind, Rul. (1932) AlL 61. than ten years previously in Jageshra v. 
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court-fees more than the law requires him 
to pay. The Court Fees Act is in the 
nature of ataxing statute, and must be 
construed strictly. Ina case likethe one 
before me the Court Fees Act requires the 
litigant to value the relief sought and to 
pay a court-fee on the value declared by 
him, and nothing more. The appellants 
have valued the relief sought, namely the 
injunction, at Rs. 130 and have paid the 
court-fee on that amount. Therefore 1 
have no power to require them to pay 
any further court-fee. The fact that the 
appellants as the resalt of the omission to 
comply with the provisions of the Court 
Fees Act with regard to the valuation of 
the relief sought succeeded in getting 
their case tried by the Assistant District 
Court, whereas infact it should have been 
tried by a lower Oourt, has no bearing 
whatever on the question before me, 

(9) 24 Ind, Cas. 679;A1R 1914 All. 72; 36 A500; 
12 A L J 844. 
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by the karta under O. XXI, r. 90, to have 
the sale set aside on the ground of 
irregularity in the condition of the sale 
and inadequacy of price, That matter 
was compromised between the karta and 
the auction-purchaser on May 9, 1931, it 
being agreed between them that if the 
judgment-debtors paid the decretal amount 
by August 3, 1931, the sale would be set 
aside, and in the absence of such pay- 
ment, the sale wopld stand confirmed. 
The amount was not paid and the sale 
wasin due course confirmed on Septem- 
ber 19, 1931. On June 6, 1932, another ap- 
plication under O. XXI, r. 90, was made 
by another member of the family. Devaki 
Kumar, alleging that she first heard of the 
sale on June 4, 1932, The Court below 
has found as a fact that Devaki was 
living in the same house - asthe karta of 
the family at the time when the latter 
made his application under r. 90 and 
therefore, she must have had notice of 





the previous application and ofthe sale. 
He has held, however, that all the pro- 
visions ofr. 54 were not complied with and 
consequently the sale was void. In my 
view the effect of the application of the karta 
of the family in the previous application 
must be considered in the light of the 
observation of the Privy Council in Lin- 
gangowda Dod v. Basangowda (1) atp. 453* 
where their Lordsnips said: 

, In the case of a Hindu family where all have 
rights, it is impossible to allow each member of the 
family to litigate the same point over and over 
again, and each infant to wait till he becomes of age 
and -then bring an action, or bring an action by 
his guardian before; and in each of these cases, 
the Court looks to Expl. 6, z. 11, Civil Procedure 
Code, to see whether or not the leading member of 
the family has been acting aither on behalf of 
minors in their interest, or, if they are majors, with 
the assent of the majors.” 


Now, inthe present case the effect of 
the compromise entered into by the karta 
of the family was in every respect to the 
advantage of the family as it enabled 
them, in the event of their paying off 
the decretal amount, to get back the 
family property without the payment of 
interest subsequent to the decree. The 
present application was not made until 
more than a year afier that compromise 
had been entered into, This delay, in my 
opinion, is evidence of the assent of Devaki 
Kumar to the arrangement entered into 
by the karta.- It is not stated that she 
was not a major at the time of the com- 
promise. For these reasons, therefore, I 
would allow the appeal and set aside the 
order of the Court below. The appellant 
is entitled to his costs throughout. 

Saunders, J.—T agree. 


N. ` Appeal allowed. 
(1)"10l Ind Cas- 44; AIR1927P O56: 54 LA 
122; 51 B 450: 52M L J 472:25 ALJ 319; 40 W 
N 424; (1927) M W N 359; 310 W N 570; 29 Bom. 
ou 25 L W789; 45CL J 5018 PLT 462 
*Page of 51 B.—[ Ed] 
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Coniract—Indents executed by plaintif in favour 
of defendants to purchase certain goods—-Goods not 
of contract quality—Suit for damages —Defendants 
pleading that they acted as agents —Relation between 
parties, held. to be, that between principal and prin- 
cipal—Deed—Construction, 
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The plaintiff passed in favour of he defendants 

two documents, which were called indents. These 
indents were signed bythe plaintiff and were ad- 
dressed to “ Messrs. Gorio, Ltd., Bombay, Karachi, 
Calcutta and Milano” The material terms of these 
documents were the following; “ We,the under- 
signed, do hereby agree to purchase from Messrs. 
Gorio of Bombay, Ltd, the undermentioned goods 
shipped, being shipped, or to be shipped to Bombay by 
steamers on the conditions specified on the reverse. 
The plaintiff filed a suit to recover from the de- 
fendants a sum of money onthe ground that the 
defendants failed to deliver the goods which the 
plaintiff had contracted to purchase from them. He 
alleged that he paid the customs duty and clearing 
and other charges to the defendants on the basis 
that the goods of which the shipping documents 
were tendered to him were of the contract quality. 
After these charges were paid it was found by the 
plaintiff that the goods were not of the contract 
quality. The defendants contended inter alia, that 
they were not personally liable to the plaintiff as 
they were acting only as agents foran Italian 
firm: 
Held, on the construction of document that the 
relations between the parties were that ofa princi- 
pal and principal, and according to the clear and 
unambiguous terms used on the face of the docu- 
ments, the plaintiff agreed to purchase from the 
defendants the goods mentioned therein. The con- 
ditions of payment, delivery, and the mode of car- 
tying out the same, contained in the printed con- 
ditions, were applicable to the transactions of sale 
and purchase mentioned on the face of the docu- 
ments; even if the transactions be not pure transac- 
tions of sale and purchase, it was evident that the 
defendants acted as the agents of some undisclosed 
foreign principals in the transactions and, under the 
terms of the contracts, including the conditions on 
the reverse, undertook to carry out those transactions 
on behalf of their undisclosed foreign princi- 
pals [p. 1016, col, 2.] i 5 ; 

Held, also, that the words “shipped, being shipped 
or tobe shipped ” indicated clearly that before the 
document was handed over by the plaintif to the 
defendants it would have been perfectly legitimate 
for the defendants to have purchased the goods or 
to have ordered them out andthe words “on the 
conditions specified on the reverse” meant. only 
that the expresscontract ofpurchase contained on 
the face of the document was subject to the condi- 
tions printed on the reverse in so far as they were 


applicable to the contract between the par- 
ties. [p 1046, col. 1.] 
Messrs. Lalji Gokaldas and M. C. 


Setalvad, for the Plaintiff. 
Messrs. P. B. Vachha and J. H. Vakeel, 


for the Defendants. 


Judgment.—The plaintiff filed this 
suit to recover from the defendants a 
sum of Rs. 12,000 odd on the ground that 
the defendants failed to deliver the goods 
which the plaintiff had contracted to 
purchase from them. He alleges that he 
paid the customs duty and clearing and 
other charges to the defendants on the 
basis that the goods of which the ship- 
ping documents were tendered to him were 
of the contract quality. After these 
charges were paid it was found by the 


Plaintiff that the goods were not of the 
Contract quality. The defendants contend, 
tnter alia, that they were not personally 
liable to the plaintiff as they were acting 
only as agents for an Italian firm as 
mentioned in para. 1 of their points of 
defence. It appeais that thereafter the 
defendants applied for the issue of a com- 
mission to examine certain witnesses to 
determine whether the defendants were 
only agents, or, in the alternative, that 
they were not liable to the plaintiff 
in the transactions as alleged in their 
points of defence. On February 17, 1933, 
Blackwell, Jọ, by consent, directed the 
following two issues to be tried as prelimin- 
ary issues; 

_ “l. Whether the defendants were acting as agents 
in respect of the contracts in suit? and 2, Whe- 
ther the defendants are liable to be sued in respect 


of the contracts in suit and/or are personally liable 
thereunder?” ` 


_ Ihave, therefore, to determine these two 
issues. It appears that the plaintiff passed 
in favour of the defendants two documents, 
which are called indents, on February 20, 
and March 4, 1932, respectively. These 
indents are signed by the plaintiff and 
are addressed to “Messrs. Gorio, Ltd., 
Bombay, Karachi, Calcutta and Milano.” 
The material terms of these documents are 
the following:— ; 
“We, the undersigned, do hereby agree to pur- 
chase from Messrs. Gorio, Ltd. of Bombay, the 
undermentioned goods shipped, being shipped, or to 


be shipped to Bombay by steamers on the conditions 
specified on the reverse.” 


This particular clause is translated into 
Gujarati and the Gujarati translation is 
printed immediately after the clause in 
English. Then follows a certain stipula- 
tion in the event of the indent being for 
marble tiles or slabs. The present litiga- 
tion does not touch that clause at all. 
Thereafter certain description of the goods, 
the price, quality and the quantity, and 
the shipments are mentioned. The docu- 
ment is then signed by the plaintiff. On 
the reverse there are numerous conditions 
printed in small type. The first four con- 
ditions run as follows :— 

“1, $l/we hereby authorise you through your 
agents or your manufacturers to purchase and ship 
on my/our account and risk the whole or portion 
of the following goods at the prices specified. This 
indent is to remain in force for 4-6 weeks after 
its receipt at its destination. Your telegram ac- 
cepting this order shall be subject to confirmation 
by letter as regards correctness of details. Any refusal 
by wire to place the order at limits fixed may be 
set aside within three days should you be able to 
place the order meanwhile, If the limits given are 
subsequently increased or the indent is referred 
back for confirmation, the time for shipment shall 
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be deemed to be increased by the number of days 
in which the delay is caused unless otherwise 
stipulated. For any bonus or allowance made by 
manufacturers I/we shall have no claim. Remarks 
made on samples on which the indents are based 
shall be taken as part of this indent All risk of 
voyage, sea-damage, breakage and leakage will be on 
my/our head. 

2. I/we agree to accept your invoice price of 
the purchase made as correct without further proof, 
and to accept on presentation and pay at maturity 
your bill or bills or your agent's draft or drafts 
or promissory notes drawn on mefus for the in- 
voice value with all charges and interest through 
any Bank 30 or 60 days after sight D-A or D-P. 
No, objection or dispute shall be raised by me/us 
as to shipment, quality or damage, or otherwise 
unless the draft is first accepted and paid by 
mejus, agreeing that such disputes should be set- 
tled by arbitration as provided for below. 

3, We agree to pay you or the bank the amount 
of the bill or bills, draft or drafts at the rate of 
exchange ruling on the date of payment. If we 
fail to pay the bill or bills, draft or drafts on or 
before the due date of payment, we shall be liable 
tu pay the same at the rate of exchange prevailing 
on the date on which we actually make the pay- 
ment: you or the Bank, however, will, be at liberty 
(without being obliged) at any time after the due 
date of payment and before actual payment by us, 
to fix the rate of exchange at the prevailing rate 
and on notice being given to us of the rate having 
been so fixed, we agree to pay you or the Bank 
the amount of the bill or bills, draft or drafts at the 
rate of exchange so fixed. 

4. Should we fail to pay at maturity or after 
maturity when called upon, we hereby authorise you 
to sell the goods by public or private sale without 
any notice when and where you like and we bind 
ourselves to make good to you any loss or deficiency 
sustained through our default including all charges 
and interest, we waiving all claim to profit should 
there be any, or sue us for payment of the full 
amount of the bill or bills, draft or drafts plus all 


charges.” 

Then follow certain conditions in res- 
pect of insurance. Condition 7 runs as 
follows: 


“7, For all orders for Japan goods, I/we do not 


hold you responsible for slight variation in 
quality, shade, size, packing and shipment time 
whatsoever.” 


Then follow certain conditions in res- 
pect of perishable articles. Condition 12 
provides for arbitration and the material 


part runs as follows; 

“All the matters in difference between the 
parties relating to this indent or to the goods 
ordered herein shall be submitted to the arbitration 
of two merchants ..” 


Then there follow several conditions 
about the variation in the time of ship- 
ment, and condition 24 authorises the 
defendants at any time to alter the D-A 
terms into D-P terms if they think fit 
without assigning reasons to the plaintiff. 
condition 27 again refers to marble tiles 
and slabs and stipulates that the indentors 
will not hold-“you” (defendants) responsi- 
ble for breakage done in transit or in 


1955 


dock. Similarly, condition 28 absolves 
the defendants from liability in respect 
of the breakage when the defendants have 
to clear marble tiles and slabs from the 
dock io their godown. On behalf of the 
defendants two indent reports (Ex. 1) 
sent by the defendants to the plaintiff on 
February 26 and March 6, 1932, are 
tendered. The printed portion thereof 
runs as follows: 

“Dear Sirs, - 

We have mucb pleasure in handing you below 
report (without engagement) on your valued indent 
by wire subject to confirmation by mail 

Yours faithfully, 
Gorio & Co.” 


Below this is typed the indent num- 
bers and the description of the goods. 
In the remark columnit is stated: ‘“Ac- 
cepted by cable subject to confirmation 
by mail.” It is admitted on both sides 
that except these two indent reports no 
other. documents were sent by the defend- 
ants tothe plaintiff or exchanged between 
the parties in respect of the transactions in 
suit, till the shipping documents were 
received in Bombay. The defendants have 
pleaded in para. 2 of their points of defence 
a certain course of conduct on their part 
to the knowledge of the plaintiff. Mr. 
Vachha, on behalf of the defendants, 
offered to lead evidence to substantiate 
those allegations. That was opposed on 
behalf of the plaintiff as the terms of 
the contracts between the parties were in 
writing. It was contended that the Court 
had to determine the two issues on a 
construction of the documents on record 
and the defendants were not entitled to 
put another construction on the documents 
in the light of any oral evidence 
suggesting a course of conduct between 
the defendants and their home friends, 
whose name even was never disclosed 
to the plaintiff at any stage. It is urged 
on behalf of the defendants that the 
indent forms are not clear but ambiguous, 
and although the opening part expressly 
states that the plaintiff agreed to purchase 
from “Messrs. Gorio, Ltd., Bombay,” that 
statement was qualified by the words 
“on the conditions specified on the reverse.” 
It is pointed out that the very first 
condition on the reverse is against the 
construction sought to be put by the 
Plaintiff on the terms of the indent, 
because that condition shows that the 
defendants were only agents aud not 
vendors of the goods. Relying on condi- 
tion (1) it is, therefore, urged that there 
is ambiguity in the terms of the documents, 
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and, therefore, oral evidence is &dmissible. 
In this connection my attention has been 
drawn to four cases of onr High Court. 
Mahomedally Ebrabim Pirkhan v. Sehiler 
Dosogne & Co. (1) was a reference from the 
Oourt of Small Causes. The point for the 
consideration of the Court was, whether, 
on the true construction of the indent in 
that case, the relations between the 
parties were that of a principal and agent, 
1. e„ the indentor had employed the mer- 
chant merely to place an order with 
some other contracting party, or whether 
there wasa direct privity of contract 
established for the sale and purchase of 
the goods between the indentor and the 
merchant in Bombay. The indent in that 
case opened with the following words: 

“I hereby request you to instruct your agents 
to purchase for me (if possible) the undermsn- 


tioned goods on my account and risk upon the 
terms stated below.” 
that 


A few days after indent was 
handed over to the merchant in Bombay, 


the latter informed the indentor that 
according to the instructions of the 
identor the order was communicated 
to a Paris firm but the manufac- 


turers could not undertake to execute the 
order at the price mentioned therein. Fur- 
ther negotiations thereupon ‘took place 
through the Bombay merchant as a result 
whereof the price wasincreased, and inthe 
letter increasing the price the identor 
further mentioned thatit was subject to a 
reply by wire within eight days. The 
acceptance of the indentor’sorder at the in- 
creased price was thereafter notified to 
him by the Bombay merchant by a letter 
which in terms stated that their home 
friends had reported by wire concerning 
the indentor’s order that it was placed at 
the increased limit When the letter con- 
firming the wire was received by the Bom- 
bay merchant he further communicated to 
the indentor in the following terms: 

“Our Home firm informs us that the maker being 
full with orders could not deliver the goods in 
dus time, and will ship only as soon ashe possibly 
can. Please letus know whether you agree to the 
extension of time or want to cancel the indent.” 

There arose subsequent correspondence 
between the parties, and, on the construc- 
tion of the indent in that suit, the Court 
held thatthe indentorhad appointed the 
Bombay merchant only “to place” the 
order and it was a contract of agency and 
not of sale. Sargent, O.J., in delivering 
the judgment observed as follows (p. 430*): 


(1) 13B 470. | 
*Page of 13 B—[Ed.] 
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“But thisindent is in form only a letter of in- 
structions to the defendants to buy for the plaintiff 
and inthe letter of August 4 the defendants only 
inform the plaintiff that his instructions have been 
carried out by ‘placing’ his order by which it must 
be understood that a contract of purchase had been 
entered into with some manufacturer of zine.” 

In that case the following well-known 
passage from the judgment of Blackburn, 
J.,in Ireland v. Livingston (2) was quoted 
(p. 4814): 

“Jt is quite true that the agent who in thus 
executing an order, ships goods to his pincipal is in 
contemplation of law a vendor to him, The persons 
who supply goods to a commission merchant sell 
them to him, and not to his unknown foreign cor- 
respondent and the commission merchant has no 
authority to pledge the credit of his correspondent 
for them. There is noprivity between the person 
supplying the goodsto thecommission agent and 
the foreign correspondent than there is between the 
brickmaker who supplies bricks toa person building 
a house andthe owner of that house... And tbe 
legal effect of transaction between the commission 
merchant and the consignee who has given him the 
order isa contract of sale passing the property from 
the one to the other....." | i 

The terms of the indent in that case 
clearly indicate that the Bombay merchant 
was only employed as an agent and the 
relations of the parties were not that of a 
vendor and a purchaser. In Paul Beler v. 
Chhotalal Javerdas (3) also there were no 
words of purchase as are found in the in- 
dents in the present suit. The first clause 
of the printed portion of the indent ran as 
follows: 

“WejI thereby request and authorize you to order, 
and if possible, buy and send us/me the under- 
mentioned goods on ourj/my account and risk and 
wejI bind ourselves/myself to pay forthe same at 
the prices and on conditions specified below.” 

There were other conditions about pay- 
ment, what was to be done in the event of 
failure to take delivery cf the goods, the 
right to sell, etc. When the goods arrived 
the defendants took delivery of a portion 
of the goods but refused to take delivery 
ofthe rémainder, and contended that the 
plaintiffs were his commission agents for 
the purpose of purchasing goods in the 
European markets and were bound to fur- 
nish an account of the difference, if any, 
between the cost price of the goods and the 
price mentioned in the indent. At the 
hearing it was urged that according to the 
custom offradein Bombay when a mer- 
chant requested or authorized a firm to 
order and to buy and send goods to him 
from Europe, at a fixed price, net free 
godown, including duty, or free Bombay 
harbour, and no rate of remuneration was 
x (1871) 5 HLO 395; 41 LJQ B201; 27 L T 


(3) 30 B 1; 6 Bom. L R 948. į 
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specifically mentioned, the firm was not 
bound to account for the price at which 
the goods were sold to the firm by the 
manufacturer. When the suit was first 
heard by Russell, J., the learned Judge 
didnot allow evidence of this custom to be 
held, and held, on the construction of the 
document, following Mahomedally Ebrahim 
Pirkhan v. Sehiler Dosogne & Co. (1), that 
the indent created.a relationship as between 
a principal and agent and, therefore, the 
Bombay merchant was bound to account 
on that footing. The matter went in ap- 
peal and the learned Judges considered 
that the evidence of usage which was 
tendered ought to have been admitted, and 
remandedthe case for the recording of 
that evidence. When the evidence was 
recorded and the matter came again before 
the Appeal Court, Jenkins, ©. J., in 
delivering the judgment of the Appeal 
Court, considered that if was not necessary 
to construe the indent and determine 
whether the relationship between the 
parties was that of a principal and agent 
or the transaction was one of sale and 
purchase. The Appeal Court held that 
it was satisfactorily established that the 
Bombay merchant was not bound to ac- 
count for the difference according to the 
usage pleaded and, therefore, disallowed 
the contention that the Bombay merchant 
was bound to account for the price at 
which the goods were ordered out from 
the manufacturers. In delivering the judg- 
ment Jenkins, C. J., observed as follows 
(p. 18*): f 

“It appears tome that the method of approach- 
ing the case, which these rival contentions invite, 
is unsatisfactory ; each is based on too superficial 
a view of the position ; the case is (in my opinion) 
not oneto be decided by an attemptto bring the 
contract within the one or the other of the two 
categories of sale or agency ; the provisions of the 
document are equivocal, some lean towards the one 
relation, some towards the other, 

“Therefore we must examine the document as a 
whole and its several parts, and also the surround- 
ing circumstances, for thus only (as it appears to 
me) canit be determined whether or not an obliga- 
tion to account exists.” 

The learned Chief Justice thereafter 
examined in detail the evidence led by 
the parties, and in considering the evi- 
dence led by Messrs. Lyon & Oo,’s dealings, 
he pointed out very clearly that there were 
two distinct phases of the transaction, each 
marked by a separate document. First, 
there is the indent pure and simple and 
then the contract of sale between the firm 
and the dealer;so that the transaction 
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her on the acceptance of the indent the 
relations of the parties became crystallized 
into those of purchasers and vendors pure 
and simple, because apart from that the 
Court held that under the terms of the 
indent, viewed in the light of the custom 
of the Bombay market, the plaintiffs were 
mot under any obligation to account for 
the difference to the defendants. This 
point came. to be considered by Macleod, 
J., in two cases, viz., Nazarali v. Malwa 
& Co., 64 Ind. Cas. 913 (4) and N. Roy & Co. 
v. Sarana, Dalal & Co. (5). In the latter 
case the indent contained the following 
opening words : 

“I request you to order the whole or part of the 


undermentioned goods from your friends at Man- 
thester on my account and risk.” 


NY satu 





’ Then followed several terms about de- 
livery, and what was to be done in the 
event of the party failing to take delivery 
| (4) 6t Ind. Cas. 943. 

| (5) 64 Ind. Cas. 935; A IR 1921 Bom. 82; 23 Bom. 
u R1118. 


| 
| 
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were so taken up by the importing house, 
the indentor tendered the price and all the 
expenses which were incurred by the im- 
porting house, and it was held that the 
importing merchant was bound to deliver 
the goods to indentor because he was an 
agent to place the order, and until he had 
sold the goods on account of the indentor, 
he continued to hold the same as the agent 
and was bound to deliver them over to the 
indentor on payment of the price and the 
charges. In the opinion of the learned 
Judge there was a radical distinction be- 
tween a contract made by a Bombay mer- 
chant with a firm of foreign commission 
agents to buy on his account and a con- 
tract made by a Bombay merchant witha 
Bombay importing firm to place his order in 
Europe. In the unreported case of Gario 
v. Panduji Rowji (O. C. J,Appeal No. 47 of 
1914, dated March 4, 1915, by Scott, C. J., 
and Davar, J.) also the terms of the indent 
were as follows: 


“J hereby request you to submit to your manufac- 
turers or agents the following proposals for supplying 
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they were applicable to ithe contract be- 
tween the parties. In this connection it ig 
important to note that the printed condi- 
tions include conditions applicable to only to 
perishable articles, marble tiles and slabs 
and gcods imported from Japan. It must 
be conceded that those conditions cannot 
apply and have nothing to do with the 
transaction in suit. If so, I do not think 
there is any difficulty in holding that some 
other conditions also do not apply to the 
transaction of puichase contained in the 
document. Strong reliance is placed on 
behalf of the defendants on condition No. 1. 
It should be noted that that condition again 
is not a request irom the plaintiff to the 
defendants to place an order but only men- 
tioned that the defendants were authorized 
either through their agents or manufactur- 
ers to purchase and ship on account of the 
plaintiff the gocds mentioned in the order 
_The tems contained in that condition 
like the conditions relating to marble tiles 
eic., are not applicable at all to the present 
case. It appears that the defendants have 
g(t cnly one form of printed conditions in 
respect of their dealing, and it is evident 


Ait CUGLBOS. 25 LO8ALUD LUE ælu GULU 
clause, again, it may be noted that the 
word ‘‘parties” used in that definition could 
only mean the parties to that document, 
viz., the plaintiff and the defendants. It 
is common ground that no third party's 
name was disclosed at any time in thie 
transaction till the shipping documente 
arrived. 

This clause would therefore be binding 
between the plaintiff andthe defendants 
in respect of the purchase transaction of the 
goods mentioned on the face of the docu- 
ment, Looking to the whole contract ih 
appears to me clear that. tne relations 
between the parties were that of a principa: 
and principal, and according tothe clea: 
and unambiguous terms used on the face 
of the documents, the plaintiff agreed t 
purchase from the defendants the good: 
melioned therein. The conditions o 
payment, delivery, and the mode of carry 
ing out the same, contained in the printec 
conditions, were applicable to the transac- 
tions of saleand purchase mentioned on the 
face of the documents. i | 

The two indent reports (Ex. 1) do not hely 
the defendants. If the contract was 0 
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purchase merely by sending those two 
documents, the defendants could not alter 
the legal relations between the parties. 
By those documents the deféndants have 
only conveyed to the plaintiff that the 
indents were accepted subject to confirma- 
tion by mail. It is significant that in 
neither of these two documents (Ex. 1) the 
name of the firm from whom the defendants 
had purchased the goods is disclosed. 
Indeed one is left to conjecture altogether 
as to whether the goods were purchased by 
the defendants from manufacturers in 
England, Japan, America, or any other place. 
Under these circumstances, I do not think 
the defendants’ liability is in any way 
affected by their sending these two docu- 
ments to the plaintiff. 

As, in my opinion, the terms of the 
contract are contained in thetwo indents, 
Ex. A, and the only other documents, 
which have been exchanged between the 
parties in connection with the transactions 
and the arrival of the goods, are Ex. 1. 
I do not think any oral evidence, which is 
notin the nature of usage or custom of 
trade but is only the evidence of what the 
defendants did after they accepted the 
documents, (Ex. A) from the plaintiff, is 
material or relevant for determining the 
legal relations between the parties. 
Exhibit A isin no way equivocal, and I 
am unableto hold that itis necessary for 
the Court, in determining the legal rela- 
tions between the parties, to look at the 
conduct of the defendants in the present 
case. On the face of the documents it is 
clear that the transactions were of sale and 
purchase, and, as I have pointed out, all 
the conditions not being applicable to 
every transaction mentioned on the face of 
the document, itis perfectly legitimate to 
read such conditions only, out of those 
printed on the reverse, as are applicable 
to the transaction noted onthe face of the 
document, and toconstrue the document in 
that light. In any event Iam not prepared, 
under the circumstances of the present 
case, and having regard to the language 
of the indents, to allow the defendants to 
supplement the evidence in the way sug- 
gested by them by the issue of a commis- 
sion. 

Viewing the transaction from another 
point of view, I think that, even if the 
transactions be not pure transactions of 
sale and purchase, it is evident that the 
defendants acted as the agents of some 
undisclosed foreign principals in the trans- 
actions and, under the terms of the 
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contracts, including the conditions on the 
reverse, undertook to carry out those 
transactions on behalf of their undisclosed 
foreign principals. In that light Ex. 1 also 
does not help the defendants, Indeed the 
wording of Fx. 1 supports the contention 
that the defendants were agents of 
undisclosed foreign principalsand entered 
into the transactions as such. In that view 
of the case also the defendants are liable to 
the ‘plaintiff to carrv out the transactions of 
purchase and are liable to be sued by the 
plaintiff. The defendants to pay the costs 
of the trial of these issues. 
D, Issues decided. 


—_—_—_—_— 


CALCUTTA HIGH COURT 
Civil Appeal No. 2474 of 1931 
June 13, 1934 
M. O. Guoss, J. 

MOSLEM MOLLA AND OTHERS— 
DEFENDANTS — APPELLANTS 

versus 

EXECUTOR ro tag ESTASE oF Late 

SUBAL CHANDRA CHANDRA ROY 
NARAIN CHANDRA AND OTHERS 
— RESPONDENTS 

Landlord and tenant—Question of permanency of 
tenancy—Absence of pucca structure, if a determining 
factor. . 

Mere absence of a pucca structure is not a deter- 
mining factor on the question whether a tenancy 
is permanent or not Nor is it sufficient for an 
inference of permanency that the tenante have pos- 
sessed the land for a long period succeeding from 
father to son on payment of uniform rent. Moherum 
Chaprasi v, Tela Muddin Khan (1), Abdul Hakim v. 
Elahi Baksha (2), Nibarans Chandra v. Krista 
Mohan (3) anod Manmatha Nath v. Pramatha Nath 
(4), relied on. ; , 

The plaintiffs brought a suit for a declaration 
that the defendants were not permanent but ticca 
tenants of a partof the land and trespsssers in 
respect of the other part, that they were attempting 
to raise a pucca structure onthe land which they 
had no rightto doand prayed for an injunction 
that the defendants be restrained from doing s0 
It was proved that the defendants, their father and 
grandfather had been residing on the said land and 
they had been paying rent at a uniform rate. It 
also appeared that for 40 years the plaintifis and 
their predecessors had notice that the defendants 
were claiming a permanent right and yet they had 
allowed them to remain on land for 40 years before 
filing this suit : , : 

Held, that the circumstances of this case establish 
the presumption that the tenants had a permanent 
right, Kamal Kumar Dutt v, Nanda Lil Duby (5), 
distinguished. 


O. A fromthe appellate decree of the 


First Court Sub-Judge, Howrah, dated 
June 27, 1931. | 
Mr. Amarendra Nath Bose and Syed 


Farhat Ali, for the Appellants. 
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Messrs. Hira Lal Chakrabarti and Pares 
Chandra Mitra, for the Respondents; 

Judgment.—This is an appeal by the 
defendants ina suit instituted by the 
plaintiffs for a declaration that the defen- 
dants were not permanent but tteca 
tenants of a part of the land and trespassers 
in respect of the other part, that they were 
attempting to raise a pucca structure on 
the land which they had no right to do 
andthe plaintiffs prayed for an injunction 
that the defendants be restrained from 
doing so. The first Court granted the 
plaintiffs a decree as prayed for. The 
Court of Appeal belowhas affirmed that 
decree. 


In this Court itis urged that upon the 
facts found by the Courts below the 
defendants should be held to have a 


permanent right to the land. The defen- 
dants produced a patta dated the year 
1830 which purports to confer a permanent 
right on the defendants’ predecessor. The 
trial Court rejected the patta as spurious 
and the Appellate Court accepted that 
view. In the absence of a paita the Courts 
below have held that the origin of the 
tenancy is unknown. It has teen proved 
by the defendants and admitted on the 
side of the plaintiffs that the defendants, 
their father and grandfather have been 
residing on the said land and they have 
been paying rent ata uniform rate of Rs. 4 
per annum for about 4 cottahs of land. 
There are common siructures on the land 
butno permanent structures. The Court 
of Appeal below held that mere long pos- 
session at a uniform payment of rent and 
succession from father to son and son’s 
son, are not sufficient for raising the pre- 
sumption of permanency in the absence of 
a pucca structure which {unequivocally 
points tothe permanent nature of the te- 
nancy. The Court of Appeal below was 
much infiuenced by the fact that the struc- 
tures on the land are common structures 
such as poor people have and not permanent 
structures, Various cases have been cited, 
namely, Moherum Chaprasi v. Tela Mudain 
Khan, 13 Ind Oas. 606 (1), Abdul Hakim 
v. Elahi Baksha (2), Nibaran Chandra v. 
Krista Mohan (3) and Manmatha Nath v. 
Pramath Nath (4). Upona consideration 


(1) 13 Ind. Oas. 606: 15 O LJ 220; 16 0 W N 
7 


(2) 85 Ind, Oas. 103; AI R 1925 Cal. 309;52 © 
43; 29 O W N 13x 

(3): 112 Ind. Cas. 180; ALR 1928 Cal. 597; 55 O 
1029; 32 OW N 771. i 

(4) 150 Ind. Cas. 238; AIR 1934 Cal. 288; 61 O 
32; 38 O W N 65; 6 R Ò 810, 
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of the judgment in these cases, it is clear 
that mere absence ofa pucca structure is 
nct determining factoron the question 
whether a tenancy is permanent or not. 
Nor is it sufficient for an inference of 
permanency that the tenants have possessed 
the land for a long period succeeding from 
father to son on payment of uniform rent. 
Those facts are not alone sufficient. The 
presence of a permanent structure would 
be a notice to the landlord that the tenant 
is claiming a permanent right. 
Theabsence ofa permanent structure 
may lead to the inference that the land- 
lord had no noticeof such aclaim. In this 
case, however, there is one circumstance 
which differentiatesit from all the report- 
ed cases, namely, in 1888 over 40 years 
before the present suit, the plaintifis’ pre- 
decessor instituted a suit for ejectment 
against the defendants alleging that they 
were mere ticca tenants and had no 
permanent rights. The defendants in 
reply filed a written statement claiming 
permanent right. The suit was withdrawn 
by the plaintiffs, since then for 40 years 
the plaintiffs and their predecessors have 
had notice that the defendants were claim- 
ing a permanent right. In 1915 another 
suit was instituted to eject the defendant 
but that suit wag also withdrawn. The 


present suit was instituted in 1929. The ! 


occasion for it was that at the end of 
1928 the defendants were attempting to 


. build a brick structure on the land. The 


learned Advocate for the respondents relies 
chiefly on the decision in Kamal Kumar Dutt 
v. Nanda Lal Duby (5). Having carefully 
gone through the judgment in that case it 
appears that the present case is differen- 
tiated from that case by the fact that for 


40 years the landlords had notice that the : 


ienants were claiming permanent right, 
yet they had suffered them to remain on 
the land for 40 years before instituting 
this suit. 
cumstances of this case establish the pre- 


sumption that the tenants have a perma- 


nent right. The appeal’ is, therefore, 


-allowed and the plaintiffs’ suit dismissed | 
Leave to 


with costs in all the Courts. 
appeal under the Letters Patent is al- 


lowed, 
D. Appeal allowed. 
(5) 116 Ind. Oas. 378; A IR 1929 Oal. 37; 56 O 738 
230 WN 211. 


I am of opinion that the cir- ' 
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ine mereexistenceof a daughter's son is not a 
circumstance indicating an implied prohibition by 
the husband against an adoption by his widow. 


* Collector oj Madura v. Mooitoo Ramalinga Sethupathy 


(4), explained. [p. 105a, col. 1.) 
‘The adopted son can sue even during the life-time 
of the widow to set aside an alienation made by the 


lineage of Ayyanna Kone, the plaintitf 
was adopted to him by the 2nd defendant 
who was his only surviving widow, with 
the consent of the nearest agnate, Hzhu- 
malai Kone, .who is also the natura) 
father of the plaintiff and other relations, 
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her senior co-widow's daughter Ohokkammal 
(Ist defendant) and her sons, who were 
then minors, according to Hindu Law and 
usage. The effect of these stipulations is 
nothing more - than the giving up by the 
2nd defendant of her right to claim the 
properties of the co-widow, in case the 
latter should predecease the former. This 
is virtually a case of partition between 
the two co-widows, one of them taking a 
money compensation for her half share 
and giving up her right to take the co- 
widow's property by survivorship. This 
is certainly not a case of what in law 
is deemed to be a surrender by a widow 
of the entire estate of her husband in 
favour of the next presumptive rever- 
sioner, thereby accelerating the reversion 
and bringing about her civil death. As 
per the terms of Ex. I, the relinquish- 
ment by the 2nd defendant of her half 
share was not given in favour of any 
reversioner but in favour of her co-widow. 
That co-widow also did not surrender her 
estate during her life-time in favour of 
the lst defendant, the next reversioner. 
Tt was only after the death of Seruvakkal 
without making any disposition of the 
property that the Ist defendant got into 
possession. In the case of a valid surrender 
by the widow to next reversioner according 
to Hindu Law, one who was subsequently 
adopted by the widow is not entitled to 
question the surrender and recover posses- 
sion of the property. [Vide the decision 
of the Bombay High Court in Rama Nana 
v. Dhondt Murari (1). Even that case 
proceeded on the footing that the adoption 
was valid, and no contention was raised 
that by reason of the surrender the widow's 
power to adopt came to an end. It 
may be that by reason of the 2nd 
defendant having given up her right of 
survivorship as per the terms of the release 
deed (Ex-I), the ` estate of Seruvakkal 
devolved on her death upon the lst 
defendant as her heir though her co-widow 
(2nd deferdant) is stili alive. It may be 
argued that the subsequent adoption of the 
plaintiff by the 2nd defendant is not valid 
because it will have the effect of divesting 
the estate which had already vested in a 
third party, viz. the lst defendant. A 
similar question has been recently con- 
sidered by their Lordships of the Privy 
Council in a decision reported as Amaren- 


(1) 76 Ind. Oas,"607; A I R1923 Bom. 432; 47 B 
678; 25 Bom. L R 361, 
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dra Man Singh v. Sanatan Singh 2). 
After a review of the authorities the 
opinion expressed by their Lordships is as 
follows: — | 
“It necessarily follows, their Lordships think, 
from this decision that the vesting ofthe property 
on the death ofthe last holder in some one other 
than the adopting widow, be it either another co- 
parcener of the joint family or an outsider 
claiming by reverter, or their Lordships would add, 
by inheritance, cannot bein itself the testof the 
continuance or extinction of the power of adoption. 


If in Partap Singh Shiv Singh v. Agarsingh 
(3) the actual reverter of the property 
to the head of the family did not bring the 


power to an end it would be impossible to hold in 
the present case that the passing by inheritance to 
a distant relation could have that effect any more 
than the passing by survivorship would be in a joint 
family”. , 

In the present case it cannot even be 
said that the estate of Ayyanna Kone 
has devolved on the ist defendant in her 
right as the nearest heir to him, for the 
simple reason that one of his widows, viz., 
the 2nd defendant is still alive. All that 
can be said is that the estate of Sern- 
vakkal has been inherited by the Ist 
defendant as the heir to her stridhanam 
property. In any view, the power of the 
2nd defendant as the widow of Ayyanna 
Kone to adopt ason to him has not come 
to an end.. It cannot he contended with 
any decree of forces, that a widow is in- 
competent to make an adoption to her 
husband after alienating the entire prop- 
erties appertaining to oer husband's estate. 
There is, inthe present case, no self-efface- 
ment asstated by the lower Court, and we 
are unable to uphold its finding that the 
2nd defendant was not competent to take 
the plaintiff in adoption by reason of the 
so-called self-etfacement. 

Themore important ground of objec- 
tion, which was strenuously pressed by 
Mr. K. V. Krishnaswami aAyyar for the 
lst defendant has now to be considered. 
A brief statement of the facts disclosed in 
the evidence is necessary. The evidence 
of P. Ws. Nos. 1, 2and 6 clearly shows 
that thelate Ayyanna Kone was anxious 
to have a male child, and with that object, 
he marriedhis second and third wives. 
However, he had no male issue. The 
present plaintiff whois the son of his brother 

(2) 143 Ind. Oas. 441; 38 L W1; Ind. Rul, (1933) 
P 0168; AIR 1933 P 0155; 37 O W N 938; (1933) 
MWN 769; 65 M LJ 203; 14 P L T 399; (1933) 
ALJ 710; 57 OLJ 593; 35 Bom. LR 859; 12 Pat, 
642; 60 1 A 242 (P O). 

(3) 50 Ind, Oas 457; A IR 1918P O 192; 46 I A 
97, 43 B 778; 36M L J Stl, I7A L J 522; 21 
Bom. L RAW; 1UPL R (P 0)39; (1919) MWN 
313;10 L W 339; 24 O WN 57; 27 ALTA 
(PO). ` 


1052 . 


Ezhumalai Kone was brought up in his 
house with some affection. When the 
plaintiff was a young boy of four or five 
years of age, the first wife of Ayyanna 
Kone, viz., Solai Achi, met with death. Her 
obsequies were performed by the plaintiff 
as desired by Ayyanna Kone. The plaintiff 
being very young, his father Ezhumalai 
Kone performed the rites after taking 
darbha from him as his proxy (vide the 
evidence of P. W. No. 1). This fact is 
specifically alleged in the plaint. Although 
D. W. No. | (the husband of the 1st defend- 
ant) would say in the evidence that his 
son performed those obsequies, that fact 
was not mentioned in the Ist defendant's 
written statement. The truth ofthe facts 
_ mentioned in the adoption deed (Ex. C) as 
tothe intentions of Ayyanna Kone to 
adopt the plaintiff and to his having 
brought upthe boy in his house with some 
such object is borne out by the evidence 
of the plaintiff's side. As no express autho- 
rity to adopt was given by him to his 
widows, the 2nd defendant asthe sole 
surviving widow had to seek the consent 
of the nearest agnatic sapinda in order to 
make the adoption. Plaintiffs Witness 
No. 5 is plaintiff's next friend and also a 
relation ofthe 2nd defendant. He speaks 
to the 2nd defendant having consulted 
him about the advisability of taking the 
plaintiff in adoption about two or three 
months before the actual adoption. There- 
upon he andthe 2nd defendant's brother 
Narayana Konar asked Azhumalai Konar 
regarding the adoption. The latter said 
that he had no objection, Ezhumalai Kone 
(P. W. No. 6) swears that he and the 2nd 
defendant consulted their relations re- 
garding the advisability of the adoption 
and that he asked his brother’s sons and 
another pangali and some others who all 
expressed themselves in favour of the 
adoption. He further says that the 2nd 
defendant wanted her family to be per- 
petuated, and with that object he gave 
the boy in adoption, Though the plaintiff 
was his only son, he thoughthe might beget 
a son subsequently as his wife was young, 
He speaks to the fact that his brother 
Veerabhadra’s sons were also in favour 
of the adoption. One of them has 
in fact attested the adoption deed (Ex. C), 
having been also present at the cere- 
mony of adoption. There is nothing to rebut 
the evidence adduced by the plaintiff on 
these points. Defendant’s Witness No. 1 
simply says that neither he nor his wife 
was consulted about the adoption and 
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that they were not even invited for the 
ceremony though the evidence on the 
plaintiff's side is that they were also invited 
but did not attend. The only nearest 
agnate sapinda at the time of the adoption 
was P. W. No. 5, the sole surviving brother 
of Ayyanna Kone, There is absolutely 
no doubtthat his consent was sought for 
by the 2nd defendant and given by him. 
It is true that he happens to be the natural 
father of the boy whomthe 2nd defendant 
proposed to take in adoption. 

Is that consent valid and sufficient? 
In the absence of the authority of the 
husband the assent of the kinsmen is 
necessary to enable the widow to make 
a valid adoption. This principle was laid 
down by their Lordships of the Privy 
Council after an elaborate discussion 
of the several aspects of the question in the 
well-known case reported as Collector of 
Madura v. Mootioo Ramalinga Sethupathy 
(4). At p. 442*, their Lordships observe as 
follows:— 

“The assent of kinsmen seems to be required 
by reason of the presumed incapacity of women for 
independence rather than the necessity of procuring 
the consent of all those whose possible and 
reversionary interestin the estate would be defeated 
by the adoption,” 

As to the natureof the consent the 
general principle laid down by 
their Lordships is ın these terms:— 

“All that can be said is that there should be 
such evidence of the assent of kinsmen as suffices 
to show that the act is done by the widow in the 
properand bona fide performance of a religious 
duty and neither capriciously nor from a corrupt 
motive”, 

This principle has been the subject 
of comment and interpretation in very 
many cases which have subsequently been 
decided during the course of more than 
half a century. The real difficulty is in 
the application of this principle to the 


particular circumstances of each case, 
andin the drawing - of a proper and 
reasonable inference from the facts dis- 


closed. That there must be a conscious 
exercise of discrefion by the assenting 
sapinda iswell recognised. It is argued 
by K. V. Krishnaswami Ayyar for the lst 
respondent thatthe évidence adduced by 
the plaintiff as regards the nature of the 
consent falls short of the requisites laid 
down by the Privy Oouncil. It is urged 
that the mere request of the 2nd defendant 
to give the boy (the plaintiff) in adoption to 
her,even if acceded to by the natural 


(4) 12 MIA 397; IB L R 1; 10 W R17; 2 
Suther 135; 2 Sar, 361 (P O). 
*Page of 12 M, 1, A—~EHd. 








, motives operating on the 
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father (P. W. No. 6), is not enough in the 
absence of specific evidence that there was 
a deliberation between them and other 
kinsmen-astothe desirability of the adop- 
tion in the spiritual interests of Ayyanna 
Kone. In this connection the following 
observations in Subramanyam v, Venkamma 
(5), may be usefully quoted:— 

“The presumptive reversionary heir or heirs are 
the nearest of kin tothe deceased husband and as 
such the natural advisers of the widow andif his 
or their assent be obtained and the same be given 
bona fide andnot from any corrupt motive that 
would be sufficiont authority on which he could act 
and it would not be necessary that she should seek 
the assent of remoter reversionary heirs,” 


In the present case not only did the 
nearest reversioner give his consent to the 
adoption when sought for by the widow 
but the opinion of the near relations in- 
cluding some of Dayadis also was taken. 
Itis very difficult for us to hold that in 
giving the assent there was no conscious 
exercise of discretion by P. W. No. 6. 

The next question is, was that assent 
given with any corrupt or mala fide motive; 


- When assent is given by a person whois’ 


competent to give it, the presumption 
is that it was given bona fide. As observed 
by Venkata Krishnamma v. Annapurnamma 
(6) adoption being a proper act it will be 
presumed that when the majority of the 
sapindas have given their assent, such 
assent was given on bona fide grounds. That 
learned Judge further says, that it would 
be for the objector to establish that the 
assent of the sapindas who consented to 
the adoption was not given bona fide. 
Their Lordships of the Privy Council have 
observed in what isknown asthe Guntur's 
case reported in Vellanki Venkata Krishna 
Rao v. Venkata Rama Lakshmi (7) that it 
would be very dangerous to introduce 
into the consideration of these cases of 
adoption nice questions as to the particular 
i mind of the 
widow. The presumption is that the 
widow acted from the proper motives 
which ought to actuate a Hindu female, 
and such presumption should be made 
until the contrary is shown. Is there any 
basis in the present case for inferring 
that P. W. No. 6 was actuated by any 
corrupt or improper motives in giving his 
assent. If his assent was procured by 
payment of any money consideration to 
him, it would certainly be tainted with 
corruption. No such suggestion has been 
(5) 26 627;13 ML J 238, 
(6) 23 M 486;10 ML J 73, 
eo. M 174,441 Al; 26 WR 21; 3 Sar. 669 
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made. On the other hand, a *frail attempt 
was made to show that the 2nd defend- 
ant was given some money by P. W. 
Though 
asum of Rs. 2,000 was borrowed under 
Exhibit IL some days before the adop- 
tion, there is nothing to show that that money 
was utilised in payment of the 2nd de- 
fendant to induce her toadopt the boy. 
The lower Conrt has rejected this sugges- 
tion as untenable and we agree that it 
is a baseless suggestion. The mere fact 
that in giving the assent to this adoption 
his son would be benefitted, cannot be 
twisted for the purpose of showing that the 
motive for giving the consent is an im- 
proper one. There is no personal gain 
to P. W. No. 6 by the adoption of his 
son by the 2nd defendant. In every case 
of adoption some one or other inthe line 
of heirs will be disappointed. That is 
no reason for attacking the validity of 
the adoption on the ground that the con- 
sent was given with an improper motive. 
In this connection, we have to refer to 
one circumstance and see how the bear- 
ing ofit is onthe question we are con- 
sidering. Subsequent to the death of 
Ayyana Kone, his two brothers, viz, P. 
W. No. 6 and Veerabhardra Kone 
set upa claim to his properties though 
they were divided brothers, alleging that 
by reason of the custom prevailing in 
their community the property of one who 
dies without male issue will go to his 
divided brothers in preference to his 
widows. That litigation was started in 
the Munsifs Court and went up to the 
High Court. Veerabhadra Kone died 
during the course of that litigation. In 
the first two Courts the alleged custom 
was negatived. Plaintiff's Witness No. 6 
preferred a second appeal to the High 
Court. It was during the pendency of the 
second appeal the adoption in question 
was made. Reference was made to itin 
Ex. © itself. It is argued on behalf of 
the lst respondent, that as P. W. No. 6 
was not very hòpefal of success in the 
second appeal, the idea of giving his son 
in adoption to the 2nd defendant in order 
to secure that estate at least to the 
plaintiff must have sprungup. The motive 
of the giver may not be very material. 


There is no evidence in support of the 
existence of such a motive, The above 
argument is based more or less on a 


conjecture. However, this act of adoption 
resorted to by the 2nd defendant is certain- 
ly in conformity with the intentions of her 
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husband hinfself, as shown by his conduct 
in bringing up the plaintiff and in getting 
him perform the obsequies of the deceased 
Solai Achi. That Ayyanna Kone had a 
desire to perpetuate his line is not open 
to doubt. What the 2nd defendant did 
had the effect of carrying out those inten- 
tions. She derived no personal gain to 
hergelf by this adoption, and evenif P. W. 
No. 6 thought that his son would be bene- 
fitted, though he himself might lose in 
his own litigation, it cannot be deemed 
that by giving his assent he was actuated 
by improper and corrupt motives or that 
the widow acted capriciously. 

The next point is whether the consent 
given by P. W. No. 6 as the nearest 
reversioner is sufficient in the eye of law. 
The consent of the nearest sapinda even 
if he be one has been held to be sufficient, 
vide Subramanya v. Venkamma (5) and 
Veerabasavaraju v. Balasurya Prasada Rao 
(8). These two decisions have been follow- 
ed in a recent Full Bench decision of 
this High Court reported in Kalaga 
Annapurnamma F. Kalaga Appayya Sastri 
(9). At p. 6344, the Full Bench has observed 
as follows: A: h 

“Tt is also settled that the condition regarding 
the consent of the hasband’s kindred is sufficiently 
satisfied if the consent of the nearest sapindas 
even if there be only one such —be h obtained, 
they being by virtue of the relationship the most 
competent advisers of the widow and the proper 
judges of the propriety of her act in making the 
doption.” . s 
i A another case reported in Krishnayya 
Rao v. Raja of Pittapur (10), Sir Kumara- 
swami Sastri, J., has remarked thus: 

“So faras I am aware, the validity of the consent 
of a sapinda whose son is -adopted has never been 
doubted.” : 

Tn a similar case, such consent was held 
to be valid by Madhavan Nair and Jackson, 
JJ., after a review of the authorities, in 
a very recent decision: Murahart Brahma 
Sastri v. Chilukuri Sumitrama (11). | 

A further point raised by Mr. Krishna- 
swami Ayyar for the lst 1espondent is one 
upon which there is conflict of judicial opin- 
ion. His contention is that even a daughter's 

(8) 48 Ind. Cas. 706; 41 M 998: A IR1918 PO 
97: 451 A 265; 25 M LT 1,17 A L J 3436 MLJ 40; 
23O WN 251; 29 OL J 164; 9 L W 243; 21 Bom. LR 
238; 1 U P L R (P 0) 18 P O) 

(9) 119 Ind. Oas. 389; 52 M 620;A I K 1929 Mad. 
577; 29 L W 858; 56 M L J 760; Ind, Rul. (1929) 
Medo) te na Oa 673; A I R 1928 Mad. 994; 51 M 
893 at p 925; 28 L W 422; 55 M LJ 894. 

(11) 151 Ind. Oas, 200: 39 L W 133; A I R 1934 
Mad. 191: (1934) M W N 127; 66 M LJ 577; 57 M 411; 
7 R M98. e 
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son is a sapinda whose consent also should 
be sought for by the widow. A daughter's 
son is doubtless a cognate, but he is a 
nearer heir than an agnatic sapinda, such 
as the brother of the deceased. In the case 
reported in Viswasundara Row v. Soma- 
sundara Rao (12), decided by Oldfield and 
Phillips, JJ., it was held that a daughter's 
son isnot entitled to be consulted regard- 
ing an adoption by a widow who has obtain- 
ed the consent of the nearest sapindas as 
he is not a gnati and bhinnagothra sapindas 
are not included under the term ‘sapindas’ 
in the texts which require their consent 
to an adoption. Even inthe Privy Council 
decision in Veerabasararaju v. Balasurya 
Prasada Rao (8) it is stated that under 
the Dravidian branch of the Mitakshara 
law, in the absence of authority from her 
deceased husband, a widow may adopt a 
son with the assent of his male agnates in 
the Dravida country, where such law is 
in force. This proposition is stated to be 
established in the Ramnad case, Collector 
of Madura v. Moottoo Ramalinga Sethupathy 


(4). The same view has been adopted by 


Jackson, J, in the case reported in Brahmay- 
yav, Ratayya (13). But this view has been 
dissented from by the other learned Judge 
(Ramesam, J.) in the same case, after an 
exhaustive review of the authorities. The 
question whether a daughter’s son comes 
within the category of sapindas who would 
be consulted arose in another case report- 
ed in Kesar Singh v. Secretary of State for 
India (14). The learned Judges after an 
exhaustive survey of the authorities held, 
that in the absence of agnate reversioners, 
a Hindu widow can, in Southern India, 
adopt with the consent of the nearest cognate 
reversioner. Such a question does not 
arise in the present case, because besides 
the daughters sons who are cognate 
reversioners there are also agnate rever- 
sioners. The question whether the consent 
ofa daughter's son though cognate, should 
be obtained in spite of the consent given 
by the nearest male agnate did not direct- 
ly arise for decision in Kesar Singh’s case 
(14). Inthe present case,the daughters 
sons (the defendant's sons) who were in 
existence at the time of the adoption were 
all minors. There is uniformity of judicial 


(12) 59 Ind. Cas. 609; A I R 1920 Mad. 451; 43M ` 
876 


(13) 83 Ind Cas. 59; AIR 1925 Mad. 67;20L W 
503; (1924) M W N 844, 

(14) 95 Ind, Oas. 651; 49 M 652; A I R 1926 Mad. 
881; 51M L J 16; (1926) M W N 540; A IR 1928 Mad. 
881; 24 L W 878. 
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opinion that a minoris incapable of form- 
ing a judgment in a matter of this kind, and 
therefore his consent need not be sought 
for, though he is a sapinda whose assent 
would be requisite, if he were a major. 
That being so, it is unnecessary for us to 
deal with this question raised in the course 
of the arguments. 

Mr. Krishnaswami Ayyar, the learned 
Advocate for the Ist respondent, put 
forward a rather ingenious contention on 
the basis of some general observations 
made by the Privy Council in the Ramnad 
case in Collector of Madura v. Moottoo 
Ramalinga Sethupathy (4), as to the pos- 
sibility of an inference of an implied 
prohibition by the husband against an 
adoption from certain circumstances. One 
of them is the existence of a direct line 
competent to the fuli performance of 
religious duties. The real point that was 
actually decided in the Ramnad case was, 
that the assent of the majority of the 
sapindas was sufficient. We are not referred 
to any authority showing that an implied 
prohibition against adoption was inferred 
from the fact of the existence of daughter's 
son on the basis of the said passage. 
The mere existence of a daughter’s son 
has not been urged as a circumstance 
indicating an implied prohibition by the 
husband against an adoption, in the long 
series of cases which have come up for 
decision subsequent to the Ramnad case. 
If the interpretation now sought to be put 
upon that passage is either clear or correct, 
such a contention could have been very 
easily raised in those cases. We are not 
prepared to put any such construction on 
the observations of the Privy Council in 
Collector of Madura v. Moottoo Ramalinga 
Sethupathy (4) and we, therefore, hold 
this objection to be a futile one. 

In the result, we hold that the alleged 


: adoption of the plaintiff by the 2nd defend- 


' by her and 


ant to her husband Ayyanna Kone is true 
and also valid in law. 


Before closing, we may refer to another 
contention put forward by Mr. Krishna- 
swami Ayyar for the lst respondent, and 
that is, that the plaintiff as the adopted 
son of the 2nd defendant cannot during her 
life-time sue to set aside the alienation made 
recover possession. But this 
view which was held in Sreeramulu v. 
Krishnamma, (15) has been overruled in a 


: Full Bench decision reported in Vaidyanatha 


(15) 26 M 143; 12 M L J 197. 
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Sastri v. Savithri Amma? (16). The 
adopted son could sue even during the 
life-time of the widow to set aside the 
alienation and need not wait till the death 
of the widow as a reversioner bas to do. 
The plaintiff, therefore, cannot be uon suited 
on the ground that his cause of action has 
not yet arisen. 

We are unable to agree with the lower 
Court that the adoption ofthe plaintiff is 
invalid and set aside its decree based on 
that finding. As the other issues have not 
been determined by the lower Court, the 
suit is remanded to that Court fora re- 
hearing and disposal according to law. 
The appellant will get his costs of this 
appeal from the lst respondent, and the 
costs of the suit will abide the result. 

As Order set aside. 


(18) 42 Ind. Cas. 245; 41 M 75; AIR 1918 Mad. 
469; 33 M L J 387; (1917) M W N 653; 22 M LT 973: 
6 L W 542 (E BY 
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Where ina joint family, a partition is set up, 
burden lies on him who sets it up,of establishing 
that there was a disruption of the joint family. The 
fact that there has been an admission that one 
brother has separated fromthe rest will not make 
any change in the rule regarding the burden of 
proof ina case governed by Dayabhaga School, 

Any statement inthe pleading must be taken as 


_ a whole and itis not permissible for the Court to 


dissect that pleading. Bombay Cotton Manufacturing 
Co. Lid. v. Mutilal-Shivlal (5), followed. 

Generally speaking it isundesirable to interfere 
with the findings of fact of the trial Judge who sees 
and hears the witnesses and has an opportunity of 
noting their demeanour and especially in cases 
where the issue is a simple one aud depends on the 
credit which attaches to one or other of conflicting 
witnesses 


C. A. from the original decree of the 
Sub-Judge, Second Additional Court, 
Dacca, dated January 28, 1930. 


Messrs. Ramesh Chandra Sen and Paresh 
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Messrs. Jatindra Mohan Chaudhury and 
Amarendra Mohan Mitra, for the Respon- 
dents. 

Mitter, J.—This isan appeal by defend- 
ants Nos. 1, 2 and 4, and is directed 
against a preliminary decree for partition 
passed by the Subordinate Judge of Dacca 
on January 28, 1930. The property which 
forms the subject-matter of the partition 
suit belonged to one Keru Subhasundar 
who died in 1319 8. S. leaving behind him 
five sons Gaurhari, defendant No. 1, Hari 
Charan, defendant No. 2, Abhoy, who is 
now dead, the husband of the plaintiff, 
Naba Kishore, defendant No. 3, and Na- 
garbashi, defendant No. 4 as well as his 
widow who is now dead. Keru rose to a 
position of affluence from a very humble 
position and left fairly considerable prop- 
erties. The plaintiff who demanded a 
partition from the other co-sharers did not 
find any response to her demands and has 
instituted the present sult for partition of 
immovable properties which were left by 
her father-in-law Keru., The substantial 
defence to the suit, which was made by 
defendants Nos. 1, 2 and 4 who filed a joint 
written defence is that there had been a 
previous partition amongst all the five 
sons of Keru in 1321 B. S. As a result of 
that partition the mother who under the 
Hindu Law was entitled to a share was 
given only ls pakhis of land and that in 
1325 B. S. thai property of the mother was 
also partitioned amongst the five brothers 
when there was 4 sort of re-adjustment. 
The Subordinate Judge has negatived this 
defence. Amongst other defences to the 
suit it is necessary to notice the defence 
that some of the properties were self- 
acquired properties of defendants 
Nos. 1, 2 and4. In particular it is said 
that the properties which formed Dags 
Nos. 2327 and 2328 of the Cadastral 
Survey were really acquired by some of 
the answering defendants under a deed of 
gift and that these were not joint prop- 
erties which could form the subject of the 

‘tition suit. ‘ 

a esis also said with regard to another 
plot, namely plot No. 684, that this was 
originally family property but it subse- 
quently passed out of the family and was 
afterwards purchased with their own funds 
by defendants Nos. 1, 2 and 4. With regard 
to some other plots, namely plots Nos. 1493, 
1495, 1393 and 412 the defence relies on 
its self-acquisition by the answering de- 
fendants. The main question which has 
been in controversy before us in Lhe present 
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appeal is as to whether the suit should 
not be dismissed on the ground that there 
had already been a previous and amicable 
partition as alleged by the defendants. 
‘The plaintif’s husband and the other de 
fendants admittedly formed at one time 
members of the joint family governed by 
the Dayabhaga School of the Hindu Law, 
and any one setting up a previous partition 
must prove that there had been such a 
partition. In other words the burden of 
proof is on himself of establishing that 
there has been a disruption of the joint 
family. It has, however, been contended on 
behalf of the appellants who are defend- 
ants Nos. 1, 2 and 4 that the Subordi- 
nate Judge has committed an error in 
law in casting the onus on the defendants 
of establishing this previous amicable 
partition as by reason of the pleadings in 
the plaint there has been an admission 
on behalf of the plaintiff that ab least one 
of the brothers had separated from the rest. 

The pleadings if properly looked into 
only state this: that one of the brothers, 
defendant No, 2, propused to have his 
share in the immovable property and the 
money-lending business amicably parti- 
tioned and that the plaintiff also proposed 
to have her share in the immovable and 
the money-lending business amicably made 
over to her; but this was not done and 
defendant No. 2 took some lands out of 
the joint immovable properties without 
the consent of the plaintiff. It is an 
ordinary rule that any statement in the 
pleading must be taken as a whole and 
it is not permissible for the Court to 
dissect that pleading. In effect the plain- 
tiff while admitting that there had been 
a separation of some lands with reference 
to defendant No. 2, states that there has 
been no legal partition or a partition 
which really binds her. In these circum- 
stances it appears to us that the Subordinate 
Judge has rightly cast the onus on the 
defendants of establishing the amicable 
partition alleged by them. Even on the 
footing that there has been an admission 


that one brother has separated from the’ 
rest it does not appear lo us as at present 


inclined, that that would make any change 
in the rule regarding the burden of proof. 


But we may state that itis not necessary | 


to finally decide the question as our deci- | 


sion will depend on the weight to be attach- 
ed tothe evidence which has been given 
on both sides. As Mr. Sen appearing for 
the appellants argued the question of onus 
at considerable length we might say a 


3 





few words with reference to that question 
aS it appears to us at the present moment 
and that is onthe assumption that one of 
the brothers has separated from the rest. 

It has been argued that the effect of the 
separation of one of the brothers from the 
rest in a family governed by the Dayabhaga 
School of the Hindu Law is that there is 
a virtual separation of all. A reference 
has been made to the very early case in 
Hyde's Reports which is quoted in Sh- 
yama Charan Sircar’s ‘‘ Kayastha-Darpan” 
Edn. 2, p. 222, which lends support to 
this contention. But there is a later case 
which takes an opposite view. That 
is the case of Upendra Narain Mythi v. 
Gopee Nath Bera (l). The strongest 
case on which reliance has been placed on 
behalf of the appellants on the question 
of onus is a decision of their Lordships of 
the Judicial Committee of the Privy Coun- 
cilin the case of Balabux Ladhuram v. 
Rukhma Bai (2). It is to be noticed, 
however, that that was a case under the 
Mitakshara system of the Hindu Law 
and Lord Davey, while delivering the 
judgment of their Lordships of the 
Judicial Committee, points out that under 
that system where for the purpose of a 
partition it is sufficient to show that there 
has been an intention to separate, the 
separation of one of the  co-parceners 
would amount to a virtual separation of 
all. It is best to reproduce here what 
Lord Davey said in connection with the 
point now in controversy: . 

“It appears to their Lordships,” said Lord Davey, 
“that there is no presumption, when one co-parcener 
separates from the others thatthe latter remained 
united. In many cases it may be necessary in 
order to ascertain the share of the outgoing member, 
to fix the shares which the other co-parceners are 
or would be entitled to, .and in this sense the 
separation of one is said to be virtual separation 
of all.” 

These observationsapply with a peculiar 
force to the constitution of a joint family 
governed by the Mitakshara system of 
the Hindu Law, where mere intention to 
separate, which intention is given effect 
to by one of the members, is enough to 
constitute separation. That is not the 
rule under the Bengal system of the 
Hindu Law where in addition toa mere 
intention to separate there must be a 
division of the property by metes and 
bounds in order to effectuate a partition. 
The other cases referred to by Mr. Sen 


(1) 9 O 817; 12 0 L R 356. 
(2) 30 O 725; 30 IA 130; 8Sar. 470; 5 Bom, L R 
469;7 O W N 642 (P QO). 
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‘Ladhuram v. Rukhmabai (2) and 


are Jatti v, Banwari Lal (3) and’ Balkrishna 
v, Ram Krishna (4). They are all cases 
which follow the decision of the case 
referred to above and reported in Balabux 
are all 
cases under the Mitakshara system of the 
Hindu Law as modifled by Mayukha and 
Smriti Chandrika which prevail in Bom- 
bay and Madras. As at present advised, 
I am inclined to think that these decisions 
cannot be of any assistance with regard 
to the rule of the presumption of jointness 
as obtained in the Bengal school. But 
as [have already stated it is not necessary 
to express any final opinion on this 
question which may require re-consi- 
deration when occasion demands. Here 
evidence has been taken on both sides 
with reference to the alleged previous 
amicable partition. (Their Lordships then 
discussed the evidence and proceeded.) 

We have not got the same advantage 
with reference to this matter as the 
Subordinate Judge had, and the issue is 
also a simple one; and we ought not 
lightly to depart from the view taken by 
the Subordinate Judge, as we are con- 


stantly reminded of the remarks made 
by their Lordships of the Judicial Com- 
mittee in the case of Bombay Cotton 


Manufacturing Co., Lid. v. Motilal Shivlal 
(5), that generally speaking it is un- 
desirable to interfere with the findings 
of fact of the trial Judge who sees and 
hears the witnesses and has an opportu- 
nity of noting their demeanour and 
especially in cases where the issue isa 
simple one and depends on the credit 
which altached to one or other of conflict- 
ing witnesses. It is also to be noticed 
that defendant No.3 who is one of the 
brothers supports the plaintiff in the case 
which she has presented to the Court, 
Reliance has been placed ona number 
of documents of the nature of bonds which 
go to show, according to the contention 
of the appellants, that Abhoy, the husband 
of the plaintiff, had a separate money- 
lending business: vide Exs. K to N and 

(3) 74 Ind. Oas. 462: A I R1923 P O 136;50 I A 
192; 4 Lab, 350; 21 A L J 582; 18 L W 273: 45 M 
Ld 355; (1923) M WN 87; 25 Bom, L R 1256; 28 
O W N 785; 33 M LT 283 (P QO). 

(4) 132 Ind. Oas. 733; A I R 1931 PO 154; 58 1 
A 220; 53 C 309; (1931) ALJ 499; 35 O W N8&la; 
34 L W 13; Ind. Rul, (1931) P O 221; (1931; M W 
N 93; 54 OL J 131; 33 Bom. L R 1280;61M L J 


362, 
(5) 29 Ind. Cas, 229; AIR 1915P O 1,421 a 


110; 39 B 386; 19 O WN 617; 17 M LT 408; 28 M 
L J 593; 21 OL J528; 17 Bom. LR455; 2L W 
5zi: (1915) M W N 788 (PO). 


S. It ie true that on the face of these 
documents it appears that a loan was 
given either by the plaintiff or by her 
husband. But some of these documents 
show money was received by Nagarbashi, 
one of the sonsof Keru, from some of 
the debtors, and that he has himself 
written those bonds. Exhibit N goes to show 
that it was Nagarbashi himself who had 
advanced those loans. In these circum- 
stances it is very difficult to say that this 
was not the money of the joint family 
seeing, as we have already said, that 
the defendants have failed to establish 
the partition of the immovable properties. 
We do not see any reason why we should 
dissent from the conclusion of the Sub- 
ordinate Judge that bonds and other such 
documents used to be taken by one of the 
members with the money of the joint 


family. 

It is also remarkable that the defend- 
ants have not produced their account 
books to prove that they had funds 


separate from the joint family funds, An 
inference unfavourable to the case of the 
defendants should be drawn from these 
circumstances. We are, therefore, of 
opinion that the defendants have failed to 
discharge the burden of showing that 
there has been a separation of funds; and 
even if the burden were not on them to 
prove this we are not satisfied from the 
evidence on behalf of the plaintiff and 
defendant No. 3 that there has been 
such a partition as would disentitle the 
plaintiff to maintain the present suit. 
With regard to some of the properties 
to which reference will be made presently 
we are of opinion that the plaintiff's suit 
must fail. It appears that defend- 
ants Nos. 1 and 4 obtained the proper- 
ties which form Dags Nos. 2327 and 2328 
under a deed of gift which is to be found 
at p. 13, part 2, and which has been marked 
as Ex. P. This was a deed of gift in 
favour of these two persons who are 
expressly named as donees. It is a 
separate source of acquisition. There is 
nothing in the document to show that 
the gift was made out of the joint fund 
and for the members ofthe joint family. 
We are, therefore, of opinion that this 
part of the plaintiff's suit concerning 
plots Nos, 2327 and 2328 must be dismissed. 
With regard to plot No. 684 it appears 
that this property was purchased by 
Keru from one Manoda, the reversionary 
heir of Baikuntha Pattar. Manoda sub- 
sequently brought a suit to set aside the 


sale to Keru and the reversionary having 
succeeded, this property passed out of the 
joint family. 

This property was afterwards pur- 
chased by defendants Nos. 1, 2 and 4 which 
fact is supported by Exe. © (1) printed 
at p. 42 of the second part of the paper 
book and Ex. G printed at p.4lof the 
second part of the paper book. Each of 
these deedson the face of it stated that 
the money which formed the considera- 
tion of these two purchasers was furnish- 
ed by defendants Nos. 1,2 and 4. As 
this was the ancestral property and as 
originally it was shown that it was 
subsequently purchased by One or two 
members of the family it isto be pre- 
sumed that this was really intended for 
the individual members of the family. 
I think, therefore, with regard to Dag 
No. 684 the plaintiff's suit must be dis- 
missed. With reference to plots Nos, 1493, 
1433, 1393 and 412 the defendants have 
failed to establish their self-acquisition in 
the absence of books of accounts to show 
the existence of a separate fund. The 
result, therefore, is that this appeal is 
allowed to this extent, namely, that 
the plaintiff's suit is dismissed with re- 
ference ta Cadastral Survey Dags Nos. 2327, 
2328 and 684. This appeal is dismissed 
with regard to the question of the parti- 
tion of all other plots. As the success of 
the parties is divided, we think that the 
costs should be in proportion to their success 
in all Courts. The respondents will have 
6-7ths of the costs incurred by them both 
in this Court and also in the Court below, 
and the appellanis will have 1 7th of the 


total costs incurred by them in this 
Court and in the Courts below. We 
assess the hearing fee at seven gold 
mohurs. 

D. Appeal partly allowed. 
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Dismissal of application by High Court—Application 
for final decree—Plaintiff, if entitled to exclusion of 
time spent inlower Court and High Court—Civil 
Procedure Code (Act V of 1908), 0. XXXIV, rr. 
1, 5—Practice—Attempt to apply analogy to cases 
with different facts, deprecated, 

The aims and objects of the law of limitation are to 
set at rest doubts about title as early as possible and, in 
the administration of such law, equitable considerations 
cannot be allowed to come into play. Provisions for 
the exclusion of time in the computation of the period 
of limitation for a particular suit or application must 
be sought within the four corners of the Act and 
not outside it. The provisions of s, 3 of the Act that 
every suit instituted, appeal preferred and applica- 
tion made after the period of limitation prescribed 
therefor by the Ist Schedule shall be dismissed, are 
mandatory and soare the provisions of s 9 of the 
Act which lays down that where once time has 
begun to run no subsequent disability or inability 
to sue stopsit, Itfollows that, if there is no provision 
in the Limitation Act that allows the exclusion of any 
time in the computation of the period of limitation, 


the time must be computed from the date prescribed’ 


by the third column of the Ist Schedule to the Act. Soni 
Ram v. Kanhaiya Lal (3), Ram Charan Sahu v. Goga 
(4), Sarat Kamini Dassi v. Nagendra Nath Pal (5), 
Mullapudi Satya Narayana Brahman v, Maganti 
. Seethayya (6)and Hari Singh v Mohamed Said (7), 
referred to. [p. 1061, col. 2, 

On September 5, 1916, a decree for sale in terms of 
a compromise entered into by the parties was passed 
infavour of the plaintiffs against the defendant. 
The compromise that was embodied in the decree 
provided that the defendant “will pay the entire 
amount claimed and the costs of the suit, with an 
instalmentary paymentof Rs. 1,000 a year with 
interest at the rate of G6annas per cent. per mensem, 
In case a default is made in respect of two consecutive 
instalments, theentire decretal amount will be paid 
in a lump sum with interest at the rateof8 annas 
per cent per.mensem. The plaintiffs will be entitled 
to get the entire property soughtto besold by 
auction noted in the petition of plaint, sold by 
auction’ Default was made and the entire remaining 
decretal amount became payable on July 31, 1925. 
The decree-holders applied for execution on July 
6,1927. The judgment-debtors objected and finally 
on July 25, 1929, the High Court dismissed the ap- 
plication. On September 5, 1929, decree-holders 
filed an application for final decree under O. XXXIV, 
r. 5, Oivil Procedure Code, They sought to bring 
the said application within limitation by alleging that 
they were entitled, in computing the period of 
limitation, to exclude the time during which the 
application for execution was pending in the lower 
Court and the High Court viz., from July 6, 1927 to 
July 25, 1929 : 


Held, that there was no provision in the Limita- 
tion Act to warrant the exclusion of this time and 
thattime began to run against the plaintiffs from 
the date of thedefaultin thepayment of two con- 
secutive ‘instalments, viz, from July 31, 1925, 
andthe application for the preparation of final decree 
filed by the plaintiffs was barred by limitation. 
Nrityamont Dassi v. Lakhan Chandra Sen (2), 
Ranee Surnomayee v. Shooshee Mokhee Burmonta (8) 
and Bassu Koerv. Dhum Singh (9), distinguish- 
“ed. [p. 1062, col. 1] 

“The attempt to apply judicial decisions by analogy 
. to cases the facts of which are different, results in 
i confusion and must be deprecated. [p. 1063, col 2.] 


F. O. A. from the decision of the Sub- 
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ordinate Tudge of Muzaffarnagar, dated 
April 17, 1930. 

Messrs. A. M. Khwaja and K. C. Mital, 
for the Appellant. 

Dr. KN. Katju and Mr. R. N. Gurtu, 
for the Respondents. 

Judgment.—This ‘is a defendant's 
appeal agains‘ a final decree in a mort- 
gage suit passed by the Court below -under 
O. XXXIV, r. 5, Civil Procedure Code and 
the sole question for consideration in the 
case is whether or not the application for 
the preparation of the final decree presented 
by the plaintiff-respondents in the Court 
below was barred by limitation. The 
Court below overruled the plea of limita- 
tion raised by the defendant and held that 
“ under the peculiar circumstances of this 
case ” the application was within time. 

The Court below was right in observing 


that the circumstances that led to the 
application for the preparation of the 
final decree filed by the plaintiffs 


were “peculiar,” but this fact, in our 
judgment, was no justification for adding 
to or supplementing the provisions of the 
Indian Limitation Act as regards the com- 
putation of the period of limitation pres- 
cribed for such an application by that Act, 
as the Court below has done. The facts 
are undisputed and are as follows: 

On September 5, 1916, a decree for sale in 
terms of a compromise entered into by the 
parties was passed in favour of the plaint- 
iffs against the defendant. The compro- 
mise that was embodied in the decree 


provided that the defendant : 

“ will pay the entire amount claimed and the costs 
of the suit, with an instalmentary payment of 
Rs 1,€00a year with interest at the rate of 6 annas 
per cent. per mensem. In case a default is made in 
respect of two consecutive instalments, the entire 
decretal amount will be paid in a lump sum with 
interest atthe rate of 8 annas per cent. per mensem. 
The plaintiffs will be entitled to get the entire prop- 
erty sought to be sold by suction noted in the 
petition of plaint, sold by auction... .. The first 
instalment will stand payable on July 21,1917, and in 
the same way each instalment will fall due on 
July 31, of every year until the entire decretal amount 
is paid. Hence it is prayed that decree under 
O. XXXIV, r. 4, may be passed with the above men- 
tioned instalmentary payment and conditions.” 


Some of the instalments were duly paid 
by the defendant, but default was made 
in the payment of the instalments that fell 
due -on July 381, 1924, and July 
31, 1929, and thus, in accord- 
ance with the terms of the compromise 
decree, the entire remaining decretal 
amount became payable in a lump sum on 
July 31, 1925. The plaintiff decree-holders 
then filed an application for execution os 


+ 


1060 . 


the decree on July 6, 1927. The defendant- 
appellant objected to the application for 
execution, inter alia, on the ground that 
the compromise decree, being a prelimin- 
ary decree for sale, was not capable of 
execution, and that the plaintiff decree- 
holders could not apply for execution with. 
out having a final decree prepared. On 
March 22, 1928, the execution Court over- 
ruled the objection preferred by the appel- 
lant but, on appeal, this Court, on July 25, 
1929, gave effect to the objection of the 
defendant-appellant and dismissed the 
application for execution. This Court held 
that the decree passed in terms of the com- 
promise was a decree under O. XXXIV, 
r. 4, Civil Procedure Code, and: 

“The decree-holders, therefore, were obliged to 

apply for a final decree before they can proceed to 
execution and they were debarred from making an 
application for sale in an execution Court.” 
Then on September 5, 192%, the plaintiff- 
respondenis filed an application for pre- 
paration of a final decree under O. XXXIV 
r. 5, Civil Procedure Code. In this appli- 
cation it was admitted that the right to 
apply for the preparation of final decree 
accrued to the plaintiffs on July 31, 1925, 
by which date default had been made by 
the defendant in the payment of two con- 
secutive instalments. It would be noted 
that the application for the preparation of 
the final decree was filed more than 3 years 
after July 31, 1925, but the plaintiffs sought 
to bring the said application within limi- 
tation by alleging that they were entitled, 
in computing the period of limitation, to 
exclude the time during which the appli- 
cation for execution was pending in the 
Court below and in this Court, viz., from 
July 6, 1927, upto July 25, 1929. 


The defendant-appellant resisted the 
application on the ground that it was time- 
barred. He maintained that the plaintiff- 
respondents were not entitled tothe deduc- 
tion of any time in computing the period 
of limitation. 

The Court below held that there were two 
consecutive defaults on July 31, 1925,aud that 
the time for fling an application for pro- 
paration of a final decree expired on July 31, 
1928. It further held that, though the 
plaintifi-respondent had filed the applica- 
tion for execution in good faith, they were 
not entitled to the benefit of the provision of 
s. 14 (2) of the Limitation Act as the 
application for execution was not “for the 
same relief,” within the meaning of that 
section, for which the present application 
for the preparation of the final decree was 


MOHAMMAD YUNIS v. TILOK CHAND 


153 I © 


filed. In this connection the Court below. 
relied on the decision of this Court in 
Maqbul Ahmad v. Pateshri Partab Narain 
(1), in which in similar circumstances it 
was held that 

“ The relief claimed in the execution of the decree 
was for the realization of the decretal amount by the 
sale of the property mentioned therein, and the appli- 
cation for the preparation of the final decree is not 
for execution but for the preparation of the final 
decree which would be the last decree capable of 
execution. The two reliefs being different s 14, 
cel, (2) is not applicable.” ta 
It, however, was of the opinion that the 
decision in Nrityamoni Dassi v. Lakhan 
Chandra Sen (2) was an authority for the 
proposition that 

“where the plaintiff could not have sued for some 
relief which had been decreed to him by mistake, his 
right of action should be considered as suspended and 
that time during which this right was suspended 
should be deducted.” ; 
It, therefore, held that the time from 
March 22, 1928, when the Court below had 
allowed the application for execution filed 
by the plaintifis, to July 25, 1929, when 


this Court dismissed the application for - 


execution should be deduced “as the 
applicants’ rights for applying for prepara- 
tion of final decree were under suspension ” 
during that period. In this. view of the 
matter the Court below granted the appli- 
cation filed by the plaintiffs and passed a 
final decree. 

In our judgment the plaintiffs were not 
entitled to the exclusion of any period in 
the computation of the period of limitation, 
and the application for preparation of final 
decree filed by them was barred by limita- 
tion. The Indian Limitation Act is a self- 
contained and exhaustive Code on the law 
of limitation. The time from which the 
period for instituting a suit, preferring an 
appeal or making an application begins to 
run islaid down by the lst, 2nd and 38rd 
divisions respectively of the lst Schedule to 
that Act. The period of limitation for all 
sorts of conceivable suits and applications 
has been prescribed by that Schedule and, 
in order tomake the Schedule exhaustive, 
the legislature has prescribed periods of 
limitation of Arts, 120 and 181 of that 
Schedule for such suits and applications for 
which no period of limitation is provided 
elsewhere in that Schedule. But the third 
column of the Schedule that provides the 
“Time from which period begins to run” 
is subject to the provisions of ss. 4 to 24 of 


(1) 118 Ind. Cas. 670; (1929) A L J 976; Ind. Rul 
(1929) All, 910; A IR 1929 All. 677, 

(2) 33 Ind. Oas. 452; 43 O 660; (1916) M W N 332; 
200 WN 572; 30 ML J 529; 3 L W 471; 18 Bom, 
L R418; 240 L J 1; 20 M L T 10 (P, 0.), 
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the Act and, in computing the period of 
limitation, a plaintiff or an applicant is 
entitled to exclude such time as is provided 
for by any one of those sections, provided 
the case comes within the purview of a 
particular section. Like the Schedule the 
provisions of the Limitation Act as regards 
the exclusion of time are exhaustive, and 
it is not permissible to supplement or to add 
to those provisions. If a suit or an appli- 
cation does not fall within any one of the 
sections that prescribe about the exclusion, 
of certain period in the computation 
of the. period of limitation, the time 
must be computed from the date 
preseribed by the third column of the 
3rd Schedule, and no principle outside the 
Limitation Act can be appealed to as a 
justification for the exclusion of any time. 
There is no sanction in law to invoke in aid 
principles of equity to enlarge the period 
of limitation by excluding some time in 
computing the period of limitation, for 
which no authority is to be found within the 
four corners of the Limitation Act. When 
the law is clear, it is the duty of the Court 
to give effect to it irrespective of the fact 
that the result leads to some injustice to one 
party or the other, When a Rule has been 
laid down by the legislature, it has to be 
followed, and it is not open to the Court 
to enquire into the reasons for that rule, 
and to attempt to supplement those rules 
on equitable grounds, In particular there 
is no room for the introduction of equitable 
principles in the administration of the law 
of limitation. In every case in which a 
defendant successfully invokes a rule of 
limitation in bar of a plaintiff's claim who 
has, apart from the law of limitation, a 
right to get relief against the defendant 
with respect of the subject-matter of the 
suit, the decision must be unjust in the 
sense that the defendant has, because of 
the bar of limitation, succeeded in with- 
holding from the plaintiff what in com- 
mon honesty is due to him. In other 
words, the law of limitation does, in many 
cases, lead to injustice to the defeated 
party. But such injustice, or supposed 
injustice, cannot be made the ground for 
enlarging or restricting the scope of a 
Statute passed by a competent legislature. 
It is to beremembered that public policy 
` requires that there should be speedy de- 
cisions of disputes and adjustmeats of con- 
flicting claims and that stale claims, should, 
as far as possible, be discouraged. It is 
also of cardinal importance for the pro- 
gress of a civilized society on healthy lines 
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that title should not be left in doubt and 
the unsettling of apparently settled facts 
should not be the order of the day. The 
aims and objects of the law of limitation 
are to set at rest doubts about title as 
early as possible and, in the administra- 
tion of such law, equitable consideration 
cannot be allowed to come into play. 
Provisions for the execution of time in 
the computation of the period of limitation 
for a particular suit or application must 
be sought within the four corners of the 
Act and not outside it. It isto benoted 
that the provisions of s. 3 of the Act that 
every suit instituted, appeal preferred and 
application made after the period of limi- 
tation prescribed therefor, by the lst 
Schedule shall be dismissed, are mandatory’ 
and so are the provisions of s. 9 of the 
Act which lays down that where oncetime 
has begun torun, no subsequent disability or 
inability to sue stopsit. It follows that, if 
there is no provisionin the Limitation Act 
that allows the exclusion of any time in 
the computation of the period of limita- 
tion, the time must be computed from the 
date prescribed by the third column of the 
Ist Schedule to the Act. The view that 
we take is in consonance with the decision 
of their Lordships of the Privy Council 
in Soni Ram v. Kanhaiya Lal (3), and the 
decision of this Court in Ram Charan Sahu 
v. Goga (4). To the same effect are the 
decisions in Sarat Kamini Dassi v. 
Nagendra Nath Pal (5), Mullapudi Satya 
Narayana Brahman v. Maganti Seethayya 
(6) and Hari Singh v. Muhammad Said (7). 
Tn the case before usthe Court below 
has excluded the time between March 22, 
1928, when-the objection of the defendant 
to the application for execution was dis- 
allowed by the execution Court and July 25, 
1929, when this Court reversed the deci- 
sion of the execution Court and dismissed 
the application for execution. There is no 
provision in the Indian Limitation „Act 
that warrants the exclusion of this time. 
Clause 2 of s. 14 of the Act had, as held 
by the Court below, no application to the 
i 91; 35 A 227; 13 MLT 437;17 0 
we ries qi re wee, rye M WN 470;170Ld 
483: 15 Bom, L R 481; 25 M L J 131; 40 TA 74 


P pioz Ind. Oas. 96; 25 A L J 425; A I R 1927 All. 


. 49 A 565. 
on aed Oas. 1000; 290 W N 973; AIR 1926 


5. 430 LJ 155 
kare 140 Ind, Oas. 778; 50 M417; (1927) M W N 160; 


95 L W 126; 52M L J 396; A I R 1927 Mad. 597; 


116 
ae Of Ind. Oas. 523; 38} Lab. 54; AIR 1927 Lab, 
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case asthe application for execution was 
not ‘for the same relief” within the mean- 
ing of that clause as was the present 
application for the preparation of a final 
decree. It may be that the words “the 
same relief” should be given a liberal and 
not a narrow interpretation, but in view of 
the Division Bench ruling of this Court re- 
porled as Maqbul Ahmad v. Pateshri Pratab 
Singh (1) we must hold that the Court below 
wae right in holding that the case did not 
come within the purview of s. 14(2). But 
the Court below excluded the time men- 
tioned above on the ground that the 
plaintiffs had no right to apply for the 
preparation of a final decree between the 
date on which the execution Court allowed 
the application for execution and the date 
on which this Court dismissed the appli- 
cation for execution. We consider that the 
Court below was wrong in assuming that 
the plaintiffs had not the right to file an 
application for 2 final decree during the 
period mentioned above. The decree 
passed in their favour was in terms a dec- 
ree under O. XXXIV, r. 4, Civil Procedure 
Code. They were, therefore, entitled under 
the law to ask for the preparation of a 
final decree and the erroneous order of the 
execution Court dated March 22, 1928, could 
not be a barto the preparation of a final 
decree on an application being made for 
the purpose. We hold, therefore, that time 
began to run against the plaintiffs from 
the date of the default in the payment 
of two consecutive instalments, viz., from 
July 31, 1925, and the application for the 
preparation of final decree filed by the 
plaintiffs was barred by limitation. 

But it is contended by Mr. Gurtu, the 
learned Counsel for the respondents that 
the view taken by the Court below is 
justified by various decisions of their Lord- 
ships of the Privy Council, and we now 
proceed to notice those decisicns, The 
first case relied upon is the decision in 
Ranee Surnomoyee v. Shooshee Mokhee Bur- 
monia (S). In that case putnee talook of 
putneedars was sold for realization of ar- 
rears of rent due to the zamindar under 
Bengal Regulation VIII of 1819 and was pur- 
chased by a third person, and out of the sale 
price the rent due to the zamindar was 
satisfied. Thereafter the sale was, on a 
suit being filed by the putneedars against 
the zamindar and the auction-purchaser, 
set aside on the ground of various irregu- 
larities in the proceedings relating to the 

18)12 M I A 244; 11 W_ RPO 5; 2BL RP OIO, 
2 Suther 173; 2 Sar, 624 (P O). 
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sale, and it was ordered that possession 
of the talook be restored to the putneedars, 
and that the zamindar should return the 
purchase money with interest to the auction- 
purchaser. After returning the purchase 
money, the zamindar brought a suit for 
recovery of the rent due to him. The 
High Court decided that suit, not having 
heen brought within 3 years from the 
time the rent first became due, was barred 
bys. 32 of the Act K of 1859. The deci- 
sion of the High Court was reversed by 
their J.ordships of the Privy Council. 
Their Lordships held that 

“Upon the setting aside of this sale, and the 
restoration of the parties to possession, they took 
back the estate, subject to the obligation to pay 
the rent: and that the particular arrears of rent 
claimed in this action must be taken to have be- 
come due in the year in which that restoration to 
possession took place ” 

This case, in our judgment, is clearly 
distinguishable. On the sale of the talook 
the claim of the zamindar for arrears of 
rent was satisfied, and, when the sale was 
set aside and the zamindar had to refund 
the money realized by him, a new cause of 
action did, as held by their Lordships, 
arise for the recovery of the amount that 
the zamindar had to refund. That this 
is so is apparent from the fact that 
their Lordships dissented from the view of 
the High Court that the zamindar could 
have sued for the arrears pending the 
proceedings to set aside the sale and 
observed that until the sale had been set 
aside, the zamindar was in the position of a 
person whose claim had been satisfied and 
that her suit, if instituted, might have been 
successfully met bya plea to that effect. 
In the case before us the amount due to 
the plaintiffs for which they prayed fora 
final decree was not, on the application for 
execution being allowed by the execution 
Court, paid tothem, and, therefore, their 
claim for the outstanding amount remained 
unsatisfied all through. In the case before 
their Lordships, there was no question about 
the exclusion of any time in “computing 
the period of limitation after the period had 
begun to run. 

The second case cited on behalf of the 
respondent is the decision in Bassu Kuarv. 
‘Dhum Singh (9). The question for 
consideration in that case was whether a 
debt which at one time was due from the 
defendant to the plaintiff, and which had 
never been paid, had been extinguished by 
lapse of time. It appearsthat the defendant 


(Q)1L A 47; 151A 211; 5 Sar. 260; 12 Ind. Jur, 450 
(PO). 


belonging to him in favour of the plaintiff 
in consideration of the debt due to the 
plaintiff. But very soon afterwards the 
plaintiff found, or alleged, that the deed 
wus not in accordance with certain condi- 
tions for which he had stipulated, and, 
declining to complete the purchase, 
demanded the amount that was due to him. 
The defendant insisted that the deed was in 
accordance with the contract between the 
parties and filed a suit for specific perform- 
ance of the contract, praying that the deed 
might be registered. The suit of the 
defendant was decreed by the Subordinate 
Judge but dismissed by the High Court. 
The plaintiff then filed a suit for recovery 
of the debt due to him. The suit was filed 
more than 3 years after the debt had 
originally become due but within 3 years 
from the date of the decision cf the High 
Court. The plaintiff claimed that the 
amount for which the defendant had given 
credit to him in the sale-deed ought to be 
refunded tohim. The defendant resisted 
the suit on the ground that it was time- 
barred. Their Lordships overruled the 
contention of the defendant and observed 
that the decree of the High Court in the 
suit for specific performance of contract 
“brought about a new state of things, and 
imposed a new obligation on” the defendant. 
They then observed that in view of s. 65 of 
the Contract Act, the defendant was bound 
to restore the advantage that he had 
received when the contract of sale was 
declared to be void by the High Court. 
The advantage received by the defendant 
under that contract was the retention of the 
debt due by him to the plaintiff and, 
accordingly, the cause of action for the 
recovery of that debt arose on the date ofthe 
decision of the High Court. Their Lord- 
ships also made reference to Art. 97 of the 
Limitation Act (Act No. XV of 1877) that 
provided for an action for money paid upon 
an existing consideration which afterwards 
fails. Their Lordships held that the 
consideration forthe retention of the debt 
by the defendant failed on the date of the 
decree by the High Court and the suit, 
having been brought within three years from 
that date, was within time. In the case 
before us there is no question about an 
agreement having been discovered to be 
void or a contract having become void or of 
the failure of any consideration, and, 
therefore, the case is clearly distinguishable. 
Reliance is, however, placed on behalf of the 
respondents on the following observations 


ships: — 

“It would be an inconvenient state of the law if it 
were found necessary for a man to institute a 
perfectly vain litigation under peril of losing his 
property ifhe does not, And it would be a lamentable 
state ofthe law ifit were found that a debtor who 
for years has been insisting that his creditor shall 
take payment in a particular mode can, when it is 
decided that he cannot enforce that mode, turn round 
and say that the lapse of time has relieved him from 
paying at all”. 

Itis pointed out by the learned Counsel 
that after the application for execution 
filed by the plaintiffs was allowed by the 
execution Court, it was useless for them to 
apply for the preparation of a final decree 
and it is accordingly contended that the 
time from that date till the High Oourt 
reversed the decision of the execution 
Court should be excluded in the computa- 
tion of the period of limitation. The 
obvious answer to this contention is that the 
observations of their Lordships quoted above 
must be read with reference to the facts of 
the case before their Lordships and can 
have no application to cases in 
which the facts are essentially different. 
It is needless to observe that the attempt to 
apply judicial decisions by analogy to cases 
the facts of which are different results in 
confusion and must be deprecated. 

Similarly the decision in Nrityamoni Dassi 
v. Lakhan Chandra Sen (2) is distinguish- 
able. In that case the property in dispute 
belonged in equal shares to three persons, 
One of the co-sharers filed a suit for his 
1 8rd share and impleaded the remaining 
two co-sharers as defendants to the suit, 
The suit, was contested by one of the 
defendants. The other defendant was 
pro forma and supported the plaintiff's claim 
and prayed that his 1-3rd share should also 
be decreed to him. The Trial Judge 
decreed the plaintiff's claim and declared 
that the proforma defendant was also 
entitled toa decree for 1-3rd share in the 
property. But, on appeal bythe defendant 
who contested the suit, the portion of the 
decree which gave relief tothe pro forma 
defendant who had claimed his share in the 
property was set aside on the ground, 
among others, that asthe suit was one for 
ejectment and not a partition suit, relief 
could not be given as between two co- 
defendants, The pro forma defendant 
then commenced an action for declaration 
of his title to his share in the property and 
for possession. The suit was contested by 
the defendant onthe ground thatit wag 
barred by limitation. The Trial Judge 
gave effect to the plea of limitation ang 


of the Calcutta High Court decreed the 
suit. The Bench doubted the applicability 
of s.14 of the Limitation Act, but held 
that as the decree of the Trial Judge in 
the former suit, so long as it was not 
reversed on appeal, was capable of execu- 
tion, the plaintiff (the pro forma defendant 
inthe former suit) could not institute a 
fresh suit for the reliefs that he sought in 
the later suit and, accordingly, he was 
entitled to deduct the period that intervened 
between the decree of the Trial Judge and 
the reversal of that decree by the Appellate 
Court. On appeal by the defendant their 
Lordships of the Judicial Committee 
“concurred generally” with the reasons given 
by the Appellate Court for overruling the 
plea of limitation and observed that limita- 
tion 

“would equally without doubt remain in suspense 
whilst the plaintiffs were bona fide litigating for their 
rights in a Oourt of Justice.” 

It is true that no reference to s. 14 (1) of 
the Limitation Act was made by their 
Lordships in the course of their judgment, 
but the observations quoted above do 
indicate that their Lordships intended to 
hold that the plaintiff was entitled to the 
benefit of the provisions of s. 14 (1) of the 
Limitation Act. Section 14, however, as 
observed above, has no application to the 
case before us. 

For the reasons given above, we allow 
this appeal, set aside the final decree passed 
by the Subordinate Judge, and dismiss the 
application for preparation of final decree 
filed by the plaintifs with costs here and 
below. : 

N. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 380 of 1933 
May 3, 1934 
Tek CHAND AND Din MUHAMMAD, JJ. 
KESARI MAL UMRAO SINGH — 
DEFENDANTS— APPELLANTS 
VETSUS 
TANSUKH RAI KIDAR NATH— 
PLAINTIFFS— RESPONDENTS 
Transfer of Property Act (IV of 1882), s 100— 
Running account—Debtor's shop made collateral 
security to maximum of Rs. 4,000— Charge if limited 
to first advance of Rs, 4,000-—Charge,if can be for 
contingent liability—Debtor and creditor— Personal 
liability—Running account—Personal decree if can 
be obtained if charge found insufficient— Limitation 
Act (IX of 1908), Arts. 116 and 65—Registered deed— 
Personal covenant to pay—Article applicable to 
` claim under covenant, 


creditor on the usual Cash Oredit system and for 
the repayment ofall advances in this accounta 
shopismade collateral security, subject to the 
maximum principal sum borrowed not exceeding 
Rs. 4,000, the charge onthe shop is not intended 
to bs limited to the first advanceof Rs. 4,000 but 
it iy ” include all advances in the account, [p. 1065, 
col. 2, E 

For the creation of a valid charge it is nota 
necessary condition that there should beany pre- 
existing liability. On the other hand, a charge may 
be created, as well asa mortgage, for the discharge 
ofa contingent liability. Madho Missir v. Sidh 
Binaik Upadhya (1), Harjas Rai v. Naurang (2) and 
Abdul Samad v. Municipal Committee, Delhi (3), 
diasented from. Imbichi v, Achambat Avukoya Haji 
(5) and Murat Singh v. Fheku Singh (8), relied 
on, : 

Where the dealings between tbe parties were in 
a running account and the mere fact thata shop had 
been offered as collateral security does not relieve 
the debtors of their personal liability and the creditor 
is legally entitled to claim a personal decree against 
the debtor in the event uf the sale-proceeds of the 
aa. property being found insufficient to meet his 

ues. ; 

Where a mortgage deed containing a personal 
covenant to pay the mortgage money is registered, 
the Article ofthe Limitation Act applicable to a 
claim based on a personal covenant to recover the 
balance of the mortgage amount after the sale of 
tbe mortgaged property is Art. 116 which provides 
a period of six years from the dus date. Ganesh 
Lal v. Khetra Mohan (9), explained. Chegalamma 
Garu v.Viraraghava Naidu (10) and Ratnasabapathy 
Chettiar v. Devasigamony Pillia (11), relied on. 

B.C. A. from an order of the District 


Judge, Rawalpindi, dated November 14, 


1932. 


Mr. Har Gopal for Mr, Fagir Chand, for 
the Appellants. 

Messrs. J. N. Aggarwal and J. L. Ka 
for the Respondent. Bet 

Tek Ghand, J.—This second appeal 
arises out of a suit brought by the plain- 
tiffrespondent against the defendants- 
appellants for recovery of Rs. 5,000, with 
future interest, by sale of a certain shop 
situate at Sadar Bazar, Rawalpindi. The 
trial Court granted the plaintiff a pre- 
liminary decree (in Form 4, Appendix D 
Civil Procedure Code), for recovery of the 
amount claimed by sale of the shop. This 
decree has been affirmed on appeal by 
the District Judge, and the defendants 
have preferred a second appeal to this 
Court. 


The relevant facts are that the defendants | 


in order toraise money for the extension 
of their business, opened a cash credit 


account with the predecessor-in-interest of ' 


the plaintiff, upto a limit of Rs. 
and as collateral security for the repay- 
ment ofthe amount to be advanced in 
this account they created a charge on the 
shop in question, undertaking not to 


4,000, 
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alienate or encumber it during the con- 
tinuance of the account. A document, 
Ex. Pl, reciling the above terms and 
making the shop collateral security for 
the amount to be advanced in the account 
was executed by the defendants and re- 
gistered on September 29, 19-0! and the 
next day, i. e., on September 30, 1920, the 
plaintiff obtained a pro-note for Re. 4,000 
from the defendants, asis usually done by 
Banks in dealing with their customers 
in Cash Credit account. On execution of 
the pro-note the defendants drew Rs. 4,000 
forthwith from the plaintiff. Thereafter 
the defendants made various payments to 
the plaintiff in the account and also drew 
further sums from him, but at no time 
did the amount due by the defendants 
exceed Rs. 4,000. All transactions between 
the parties were entered in an account in 
the plaintiff's bahi. On March 31, 1926, the 
defendants went through the account and 
struck a balance in the plaintiff's bahi 
showing Rs. 3,450 asdue to the plaintiff 
on that day. J 

On December 2, 1930, the plaintiff 
brought an action for recovery of Rs. 5,000 
made up of (1) Rs. 3,450 the amount due 
on March 31, 1926, when the last balance 
was struck and (2) Rs. 1,550 interest which 
had accrued thereon from that date till 
the institution of the suit, It was alleged 
in the plaint that the plaintiff was entitled 
to bring the shop to sale in order to realisè 
the amount claimed together with the 
furture interest at the slipulated rate, and 
it prayed that a decree be passed 
therefor. 

The defendants pleaded that Kx. P-1 did 
not create a charge on the shop in question 
and, inthe alternative, it was urged that the 
charge, if created at all, was limited to 
the specific sum of Rs. 4,000 which had 
been borrowed at the time of the execu- 
tion of the pro-note on September 30, 
1920, and as that amount had been repaid 
in full in June 1921, the charge had 
ceased to exist and the shop was not liable 
for the amount subsequently advanced or 
the interest due thereon. It was further 
pleaded that the maximum limit of the 
alleged charge being Rs. 4,000, the amount 
of interest due over and above that 
sum could not be realised from the pro- 
perty. 

The Courts below have overruled these 
objections and as already stated, have 
passed a preliminary decree in terms of 
O. XXXIV, r. 4, Civil Procedure Vode. 

Before us the appellants’ learned 
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Counsel has re-agitated the’points above- 
mentioned and we have heard elaborate 
arguments on both sides. The first 
contention raised is that the docu- 
ment, Ex. P-], dated September 29, 
1920, and the pro-note executed the 
next day were two -independent trans- 
actions, but after examining the docu- 
ment, the pro-note, the entries in the 
bahi and the other evidence on the re- 
cord, I have no doubt that the find- 
ing of the lower Courts on this point 
is correct and that the true nature of 
the dealings between the parties was 
that the defendants had a running account 
with the plaintiff on the usual Cash Credit 
system and for the repayment of all ad- 
vances in this account the shop in ques- 
tion was made collateral security, subject 
to the maximum principal sum borrowed 
not exceeding Rs. 4,000. It is obvious that 
the charge on the shop was not intended 
to be limited to the first advance of 
Rs. 4,000, as alleged by the defendants, 
but it was to include all advances in the 
account 

The second point urged is that, even if 
this was the real nature of the transaction, 
the document, Ex. P-1, did not create a valid 
charge on the property mentioned therein. 
It was contended that under the law in 
India, as enacted in s. 100, Transfer of 
Property Act, the principles of which have 
been held applicable to this province, a 
charge can be validly created only in 
respect of a pre-existing liability, and as 
at the time of the execution of Ex. P-1 
no money had been advanced by, or was 
due to, the plaintiff the document could 
not operate as a charge. In support of 
this argument reliance was placed on 
Madho Missir v. Sidh Binatk Upadhya 
(1), which was followed by the Allahabad 
High Court in Harjas Rai v. Naurang (2), 
and a Division Bench of this Gourt in 
Abdul Samad v. Municipal Committee, 
Delhi, 67 Ind. Cas. 939 (3). In these cases it 
was observed that: 

“for a document to create a charge on immov- 
able property under s. 100, Transfer of Property 
Act, it must bea document that creates such charge 
immediately on its execution and not one that 
merely creates a charge that operates at some future 
time,” ; 

It is not necessary forour present purpose 
to examine the terms of the documents 
which were under consideration in the 
Calcutta, Allahabad and Lahore cases afore- 
said, orto see whether the ultimate decision 

(L) 14 O 687. 

(2)3 ALJ 220; AW N 1906, 82 

(3) 67 Ind. Oas. 939. 
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in each case could or could not be sup- 
ported on the construction put thereon. But 
with all respect tothe learned Judges whe 
decided those cases, I feel bound to say 
that the broad proposition of law enunciated 
therein, cannot be supported either on the 
wording of s. 100 or on general principles. 
The observations in Madho Missir v. Sidh 
Binaik Upadhya (1), and Harjas Rai v. 
Naurang (2), have been adversely com- 
mented upon by Ghose in his standard 
work on the Law of Mortgages in India 
(Vol. 1, p. 158, Edn. 5) and by Mulla in 
his recently published Commentary on the 
Transfer of Property Act (p.502) and have 
been specifically dissented ‘from by the 
Madras High Court in Balasubramania 
Nadar v. Siva Guru Asari (4), Imbiehi 
v. Achambat Avukoya Haji (5), and Sesha 
Iyer v. Srinivasa Ayya” (6), and the Patna 
High Court in Nand Lal v. Dharam Deo 
Singh (7), and Murat Singh v. Pheku Singh 
(8). As pointed out by Coutts-Trotter, J., 
in Imbichi v. Achambat Acukoya Haji (5), 
a charge to secure a liability which is not 
existent in praesentit but is contingent 
and liable to arise in the future, is valid 
under s. 100, Transfer of Property Act. 
The learned, Judge remarked that if the 
decisions in Madho Missir v. Sidh Binaik 
Upadhya (1), and Harjas Rai Naurang, 
2 ” 


“are supposed to enunciate the proposition that 
whereever you have a charge to secure a liability 
which is not a liability existent in prasentii, but 
will arise, if atall, in the future, that cannot be a 
| present charge within the meaning of the Transfer 
of Property Act, then I think this Court is bound 
to say that those decisions, if they meant that, are 
bad law and should not be followed.” 

The learned Judge then proceeded to 
give the instances of a Government servant 
giving security of a fidelity bond or other 
security for the faithful discharge of his 
duties, and of a persun who, while his 
account is in credit at the Bank, deposits 
his title deeds to secure a possible future 
overdraft, and observed that it was idle 
to contend that these were uot perfectly 
good charges on the property over which 
they purported to operate, notwithstanding 
the fact that the indebtedness in both cases 
was future and contingent. ` 

This, if I may say so with all respect, 

(4) 11 Ind. Cas. 629. 

(5) 39Ind. Cas 867; A I R 1918 Mad. 674; 33M LJ 
58; 6 L W 115; (1917) M W N 533. 

(6) 70 Ind. Cas. 362; AIR 1921 Mad, 459; 41 M 
LJ 282; (1921) M W N 680;14 L W 559; 30M L 

3 


T 43, 
t7) 78 Ind. Oas. 457; A I R 1925 Pat, 288. 
(8) 110 Ind. Oas., 526; A I R 1928 Pat. 587; 7 Pat. 


84, 
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is a correct exposition of the law. I have 
no doubt for the creation of a valid charge 
it is not a necessary condition that there 
should be any pre-existing liability. On 
the ‘other hand, as observed by Dr. Ghose 
a charge may undoubtedly be created, as 
well as a mortgage, for the discharge of 
a contingent liability. In such a case as 
soon as the promise is made the promisee is 
entitled to the specified property as security 
for the due performance of the promise. I 
hold, therefore, that the document, Bx. P-L, 
created an immediate charge on the 
shop in dispute, although the liability was 
contingent, and that the plaintiff is entitled 
to realise by sale of the shop the amount due 
to him on foot of the account. 


The next point for consideration is whether 
the charge is limited to the sum of Ra. 4,000 
only or extends to the excess amount 
claimed which consists of interest on 
Rs 3,450 which was the principal sum 
found due when the last balance was struck. 
As has been well observed by the learned 
Sub-Judge, if there had been no subsequent 
dealings between the parties after the first 
advance of Rs. 4,000 made on September 30, 
1920, and the plaintiff had to file a suit after 
twoor three years to recover his dues, it 
would be absurd to contend that the 
property could be sold only for the realisa- 
tion of the principal amount and not for 
interest accrued thereon or costs of the suit. 
As already stated, the last balance was for 
Rs. 3,450, which is below the maximum limit 
fixed, and if the amount due has exceeded, 
Rs. 4,000 by reason of the . failure of the 
defendants to pay the interest on the due 
date, the charged property cannot escape 
liability therefor. 

Mr. Har Gopal next drew our attention to 
the decree passed by the trial Oourtand 
affirmed by the District Judge, which is in 
terms of Form 4, Appendix D, Civil 
Procedure Code. It provides, inter alia, 
that in the event of the net proceeds of the 
sale of the shop being insufficient to pay 
in full the amount due the plaintiff shall 
be at liberty to apply for a personal decree 
against the defendants for the balance. 
Counsel made a half-hearted attempt to 
argue that no personal decree could have 
been passed in this case. This contention 
is obviously without force, for as shown 
above, the dealings between the parties 
werein a running account and the mere 
fact that a shop had been offered as 
collateral security did not relieve the 
debtors of their personal liability. Both 
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Counsel have cited a large number of 
rulings before us, but it is not necessary to 
«iscussthem as each case proceeded on its 
own peculiar facts. No hard and fast rule 
can be laid down, and the decision in every 
case must depend on the terms of the 
agreement between the parties. Having 
regard to the nature of the dealings between 
the plaintiff and the defendants in the case 
before us, I have no doubt that the plaintiff 
is legally entitled to claim a personal decree 
against the defendants in the event of the 
sale-proceeds of the charged property being 
found insufficient to meet hig dues. 

It was, however, contended that the claim 
for a personal decree was barred by limita- 
tion, as the last balance had been struck on 
March 31, 1926, and ihe suit brought more 
than three years after that date. In my 
opinion, this contention also is without 
substance. The transaction in this case 
was evidenced by a registered document 
and therefore under Art. 116, Limitation 
Act, the period during which the personal 
liability of the defendants could be enforced 
was'six years from the date when the 
amount became payable, and admittedly 
this had not expired when the plaintiff 
instituted the suit. Mr. Har Gopal referred 
us to certain observations in the judgment 
oftheir Lordships of the Privy Council in 
Ganesh Lal v. Khetra Mohan (9) at page 591* 
and sought to argue that that case must be 
taken to have overruled the long series of 
decisions in this country in which Art. 116 
has been held applicable to such cases. A 
careful perusal of the judgment of their 
Lordships shows however that this is not so. 
In that case, the suit had been brought ten 
years after the execution of the deed, and 
the real question for decision was whether a 
claim for personal liability was governed by 
Art. 132 which prescribed a period of 12 
years for suits described therein. Their 
Lordships having answered that question 
inthe negative, it was not necessary for 
them to decide whether the suit was governed 
by Art.116, or Art. 65, in either case it was 
time-barred. Moreover, it appears from the 
judgment, that there wassome defect in the 
registration of the document sued upon, 
and for this reason their Lordships seem to 
have treated the claim as one based on an 
unregistered bond, for which the period of 
limitation is three years only. The whole 

(9) 95 Ind. Oas. 839; A I R 1926 P O56; 5331 A 
134;5 Pat. 585; 24 A L J 615; 43 OLJ 545; 28 
Bom. L R 931; 24L W 50; 51 MLJ 82:7P LT 
501; (1926)M W N 535; 3 O W N591;310WN 


*Page of 5 Pat, —[Ed.] 
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question has been discussed at great length 
by the Madras High Oourt in Chegalamma 
Garu v. Viraraghava Naidu (10), and again 
in Ratnasabapathy Chettiar v. Devasigamony 
Pillai (11), andin the latter case after a 
review of all the authorities it was held 
that the construction sought to be put on 
theremarks of their Lordships in Ganesh 
Lal v. Khetra Mohan (9), was incorrect and 
that the law was, as it has, always been, 
that where a mortgage deed containing a 
personal covenant: to pay the mortgage- 
money was registered, the Article of the 
Limitation Act applicable toa claim based 
ona personal covenant to recover the 
balance of the mortgage amount after the 
sale of mortgage-property was Art. 116, 
which provided a period of six years from 
the duedate. Ihave, therefore, no hesitation 
in rejecting the appellants’ contention and 
hold that the decree of the lower Courts, 
reserving liberty to the plaintiff to apply 
under O. XXXIV, r. 6, in the event of the sale 
proceeds being found insufficient to discharge 
the amount due, is correct. 

There is, however, aslight mistake in the 
calculation of the amount due onthe date 
of the institution of the suit. As already 
stated the last balance was struck by the 
defendant in plaintiff's baht on March 31, 
1926, when Rs. 3,450 was found due. This 
bahi shows, that after that date the 
defendant paid to the plaintiff Rs. 200 on 
June 24, 1925, and Rs. 300 on May 26, 1928, 
or Rs. 500 in all. Both Counsel agree that 
after giving credit to the defendant for 
theee sums the amount due on the date of 
the suit including interest and compound 
interest at the stipulated rate was 
Rs. 4,463-15-6, and not Rs. 5,000 as stated in 
the plaint. All subsequent calculations 
must, therefore, be made on this basis. In 
its decree, the trial Court had fixed the 
first of June 1932, as the date of payment, 
but as that date has long since passed, it 
was agreed by both Counsel before us that 
the date of payment be now fixed as 
June 1, 1934, and all calculations made 
accordingly. Both Counsel are ageed that 
the amount due on Jane 1, 1934, would be 
Rs. 7,378-4-3. The decree of the lower 
Court will be amended accordingly. If the 
defendant fails to pay the amount on that 
date a final decree will be passed. In all 
other respects the decree of the lower 
Appellate Court shall stand. 


(10) 114 Ind. Oas. 310; Al R 1928 Mad. 1124; 55 M 
LJ 506; 28 L W 64; (1928) M W N873. 

(L1) 116 Ind. Oas. 817; A IR 1929 Mad, 53;52 M 
105; 29 L W 143; 56 M L J 10. 
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I would accordingly accept the appeal 
to the extent indicated above and in 
modification of the decree of the lower 
Court pass a decree inthe above terms 
The orders of the lower Appellate Court 
as to costs in that Court shall stand, but 
in this Court, the plaintiff-respondent wil) 
get one-half costs of this appeal from the 
defendant-appellant. 

Din Muhammad, J.—I agree. 

D. Decree amended. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 531 of 1930 
November 29, 1934 
NIAMAT-ULLAH AND A LLSOP, JJ. 
MAGAN LAL Dsgrenpant—APpPELLANT 
versus 


Musammat KRISHNA BIBI alias 
RAJ WANTI—PLAINTIFF —RESPONDENT 

Hindu Law—Joint family—Plea that adoptive 
Jather and adopted son acquired property—Naiure 
of proof required—Whether. can be inferred from acts 
of kindness or affection—Gift by father after 
adoption—Adopted son assisting adoptive father— 
Inference —Presumption that father and son are 
members of joint family—Business by brothers— 
Presumption as to joint family business, if arises— 
Pleadings—Defendant’s case other than alleged in 
written saten n Piai prejudiced— New plea, if 

entertained. 

Osten bythe adopted son of a Hindu that 
the properties existing atthe time of the latter's 
death had been acquired by him and the adopted 
gon as members ofa joint Hindu family so as to 
become joint family properties can succeed only 
if the evidence goes so far as to establish that 
the adoptive father abandoned all claims to the 
properties which he possessed at the time of the 
adoption and subsequently treated it and the pro- 
perties acquired with its aid as joint family pro- 
perties belonging to himself and his adopted son. 
A clear intention to waive his separate right must 
pe established and will not be inferred from acts 
which may have been done merely from _ kindness or 
affection. Muddun Gopal Lal v. Khikhiuda Koer 
(6), relied on [p. 1073, col. 1.] 

The fact that the adoptive father allowed the 
adopted son to assist him in conducting the business 
out of which the property has grown being only a 
natural course of conduct on his part, does not lead 
to the conclusion that the father intended the 
property to be joint property. The conduct of the 
father in mekinga giftof a house to his daughter 
10 years after the adoption and in making a will 
before his death in which he said that he was the 
sole owner of this property makes it clear that he 
always regarded himself asthe sole owner. [p. 1075, 
ay’ indu father becomes a member of a joint 
Hindu family with his son as soon as one is born or 
is adopted. There isa presumption that father 
and son are members of a joint Hindu family. 
There is, however, no presumption that the two 
own any joint family property. Although there isa 
presumption as to two brothers being members ofa 
joint Hindu family, it does not follow from this that 
the business conducted by them was a joint family 
business. [p. 1070, col. 2.] 
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Where the case argued on behalf of the defendant 
is substantially different from the case in the 
written statement, the defendant shculd not be 
allowed to base his defence on the case disclosed 
in the course of the evidence led by him, after the 
plaintiff had closed her case, if it is such as to take 
her by surprise especially when unlessfihe defendant s 
case is limited to the written statement, the plaintiff 
will be greatly prejudiced as she has had no op- 
portunity of meeting the contentions urged by the 
defendant. [p. 1071, col. 1.] 


F. O. A. from the decision of the Subordi- 
nate Judge, Allahabad, dated June 30, 1930. 

Messrs. Haribans Sahai and K. Verma, 
for the Appellant. 

Messrs. S. K. Dar, Panna Lal and S. N. 
Seth, for the Respondent. 

Niamat-ullah, J.—This isan appeal 
from the decree passed by the learned 
Subordinate Judge, Allahabad, in a suit 
brought by the plaintiff-respondent, Mu- 
sammat Krishna Bibi, against the appel- 
lant, Magan Lal, the adopted son of her 
husband Mathura Prasad and herself, for 
recovery of Rs. 5,000 in terms of her hus- 
band’s will, dated July 2, 1915, for deter- 
mination of her maintenance which’ is 
claimed by her at the rate of Rs. 20 per 
mensem, and for recovery of arrears there- 
of for two months before the suit, She also 
claimed a declaration of her right to reside 
in the house described in Schedule B 
annexed tothe plaint. Her claim to recover 
certain movables, mentioned in Schedule U, 
was dismissed by the lower Court. She 
has not challenged that part of the decree 
either by a separate appeal or cross-objec- 
tion. The other reliefs, referred to above, 
were granted by the lower Court, whose 
decree in respect of them is impugned in 
appeal. 

‘The following pedigree will explain the 
facts of the case and the position of the 
parties :— 











NAND LAL 
es | 
| 
Bisheshwar Mathura Prasad Daughter} 
Dayal (died on l 
(died about 1908) October 21, Magan Lal. 
alias 1915) 
Lallan = 
Krishna Bibi 
(plaintiff) 
: | 
Magan Lal Bittan Bibi ° 
(adopted) = 
| defendant. Sumat Ohand, 
| | 
Anantu Kuntu Rabu Lal 
Lal Lal. (deceased,) 
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It will be seen that Magan Lalis the 
sister's son of Mathura Prasad and was 
adopted by the latter, his maternal uncle. 
The factum and validity of adoption have 
not been questioned before us. The parties 
belong to a Jain family, and the adoption 
of a sister's son must have been in pur- 
suance of law or custom applicable to that 
community. 

It is common ground that Mathura Pra- 
sad's father Nand Lal lived at Shahzadpur, 
a village in the Allahabad District, in 
which he had, besides a residential house, 
one-fifth share in certain lands assessed to 
Government revenue of Rs, 13 and a grove. 
It is not disputed that its income was neg- 
ligible. Nand Lal died sometime in 
seventies. The exact year of his death 
cannot be stated with certainty. The ap- 
pellant stated in his evidence that Nand 
Lal died 50-55 years before the present 
litigation, 7. e., sometime between 1870 and 
1875. The family migrated to Allahabad 
long before the defendant was adopted. 
According to the plaintiff it was after the 
death of Nand Lal that Mathura Prasad 
and Bisheshwar Dayal left Shahzadpur for 
Allahabad, where they started a ‘sarrafi’ 
shop with funds raised by sale of ornaments 
‘oftheir women folk. It is also alleged by 
her that Mathura Prasad and Bisheshwar 
Dayal, who carried on a jot ‘sarrafi’ shop 
after their migration to Allahabad, made a 
partition of their joint effects in about 1898. 
According to the evidence of the defend- 
ant's witnesses it was Nand Lal who migrat- 
ed to Allahabad with his sons and started a 
‘sarrafi' shop with funds brought by him 
from Shahzadpur and the same business was 
continued after his death by his sons who 
made a partition in about 1896-97, after 
which Mathura Prasad carried on hisown 
business and prospered. The defendant 
was adopted in 1898 by Mathura Prasad, 
who brought him up. Mathura Prasad died 
on October 21," 1915, leaving him surviving 
his widow, the plaintiff, his adopted son, 
the defendant, and a daughter, Bittan Bibi, 
who is married to Sumat Chand, a witness 
for the plaintiff. He left, besides a resi- 
dential house, property valued by the de- 
fendant at Rs. 43,800. The parties lived 
amicably till .a time two years before 
the suit, when the plaintiff began to reside 
with her daughter in the same neighbour- 
hood. 

‘The plaintiff's case is that Mathura Pra- 
sad, who was the sole owner of the proper- 


ty existing atthe time of his death, left a © 


registered will, dated July 2, 1915, by 
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which he devised a sum of Rs. 5,000 to her 
with the direction that the same be depo- 
sited in his shop and interest at the rate of 
6 per cent. paid to her regularly. The 
will also gave her a right of residence in 
the house occupied by Mathura Prasad. 
Three other legacies provided for by the 
will need special mention, as they have 
some bearing on an important question to 
be hereafter discussed. A sum of Rs. 1,000 
was Jeft to Bittan Bibi with a direction 
similar to that in case of the plaintiff as 
regards deposit and payment of interest. 
A sum of Rs. 1,000 was left for charity. 
Rupees 500 was left to a niece of Mathura 
Prasad. According to the plaintifi's evi- 
dence interest at the rate of 6 per cent. 
on Rs. 5,000 was paid to her before the re- 
lations between the parties became strain- 
ed and she was turned out, as she alleges, 
or left the house, as the defendant alleges. 
If the will is genuine and valid, she is 
undoubtedly entitled to recover the sum of 
Rs. 5,000 in absolute right. Her right of 
residence in the house, clearly given by the 
will, cannot, likewise, be questioned in 
that case. Her claim to maintenance is 
based on general Hindu Law. The will, 
which leaves the rest of the property to the 
defendant, makes no express mention of 
her maintenance. At the same time it 
does not negative it. 

The defence, so far as it has been urged 
in appeal, is that Mathura Prasad and the 
defendant formed a joint Hindu family and 
the entire property existing at the time of 
Mathura Prasad’s death belong to such 
family. Mathura Prasad having no dis- 
posing power over any part thereof. Accord- 
ingly it is pleaded that the will relied on by 
the plaintiff is not valid. The genuineness 
of the will was also denied. 

The original will, which is presumably 
in possession of the defendant, has not 
been produced. Secondary evidence in the 
shape of a certified copy thereof, taken 
from the Registration Office, has been pro- 
duced by the plaintiff. The lower Court 
held that the will was duly executed by 
Mathura Prasad and is a perfectly genuine 
document. This finding has not been chal- 
lenged in appeal. The sole question argu- 
ed before us is whether Mathura Prasad 
had power to make the various dispositions 
in favour of the plaintiff. The decision of 
this question will turn on the answer to the 
further question whether the property dis- 
posed of by the will—and the whole proper- 
ty existing at the time of Mathura Prasad’s 
death is dealt with by the will—belonged 
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exclusively to Mathura Prasad or was joint 
family property belonging to himself and 
the defendant. The latter repudiates the 
will, even though he is the residuary legatee 
under it. The reason is obvious. He 
stands to gain if the will is not upheld, 
and remains a residuary legatee if it is 
. upheld. 

The case presented before us on behalf of 
the appellant is three-fold. It is argued: 

(1) That Nand Lal, who started the 
‘sarrafi’ shop at Allahabad, left assets with 
which Mathura Prasad and his brother 
Bisheshwar Dayal continued the ‘sarraf 
business till they effected a partition in 
1897 or thereabout, after which Mathura 
Prasad continued the ‘sarrafi? business 
with the assets allotted to him, and that 
such assets were mere augmentations of the 
ancestral business originally started by 
Nand Lalin which the defendant acquired 
an interest on his adoption by Mathura 
Prasad ; 

(2) That assuming the evidence does not 
establish that the business carried on by 
Mathura Prasad and Bisheshwar Dayal was 
a mere continuation of that started by their 
father but was started by the two brothers 
for the first time with funds which were 
not ancestral, the evidence on both sides 
establishes the fact that they jointly carried 
on the ‘sarrafi’ shop; and being members 
ofa.joint Hindu family the shop and its 
assets should be considered to be the joint 
family property of the two, and that even 
in such a case the adopted son, the defend- 
ant, acquired an interest on his adoption, 
although a partition had taken place pre- 
viously between Mathura Prasad and Bi- 
sheshwar Dayal, there being no difference 
between “joint ancestral property” and 
“joint property” acquired by the joint 
oe of members of a joint Hindu family; 
an 

(3) That at all events, it is established 
that Mathura Prasad associated his adopted 
son, the defendant, who was a member of a 
. joint Hindu family with him in his business 
treating the assets which he had received 
on partition (assuming the same were self- 
acquired) and subsequent accretions as 
joint Hindu family belonging to himself 
and the defendant. 

It is noteworthy that the only case plead- 
ed by the defendant in his written state- 
ment is the last. The first two are not 
pleaded directly or indirectly in any part 
of the written statement. It is alleged in 
para. 9 of the written statement that the 
defendant became a member of joint Hindu 
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family with Mathura Prasad on the adoption 
of the former by the latter. This is right 
and cannot be disputed. A Hindu father be- 
comes a member of joint Hindu family with 
his son as soon as one is born or is adopted. 
There is'a presumption that father and 
son are membersof .a joint Hindu family. 
There is, however, no presumption that 
the two own any joint family property. 
I think that para. 9 of the written state- 
ment should not be construed as implying 


that the defendant became a member of 


a joint Hindu family with Mathura Prasad 
atthe time of adoption qua all the pro- 
perty was then possessed of. The 
plea is no more than an allegation as 
regards the status of the defendant in 
Mathura Prasad’s family having no refer- 
ence toany property. Theplea as regards 
his interest in Mathura Prasad's property 
is contained in the next paragraph 
(p. 10),in which it is alleged that “while 
living jointly the entire property and 
assets were purchased and acquired by 
the joint efforts; and the contesting defen- 
dant, as a surviving member of the 
family, has exclusively become the owner 
andin possession thereof’. Jt is clear 
that the defendant's case rested solely on — 
the allegation that the properties existing 
at the time of Mathura Prasad’s death were 
joint family properties, because the sare 
had been acquired by the joint effort: 
of the father and son. It was not the 
case of the defendant that apart frou 
“joint efforts’ such properties were th: 
joint family properties because they had 
accumulated ‘around the nneleous of 
ancestral property left by Nand Lal or the 
nucleous of joint family property received 
by Mathura Prasad on partition with his 
brother Bisheshwar Dayal. 

Evidence was led by the plaintiff in 
the first instance Her witnesses, including 
Kuntu Lal, one of the sons of Bisheshwar 
Dayal, and the plaintiff herself, gave 
evidence in support of the will and regard- 
ing thestate of the family from the earliest 
time that could be remembered. According 
to their story Mathura Prasad and Bishe- 
shwar Dayal left Shahzadpur and started 
“sarrafi” business at Allahabad after the 
death of Nand Lal. According to the 
evidence of Kuntu Lal and Sumat Chand, 
thetwo brothers lived separately in two 
different parts of the same house. Their 
business was, however, to all appearances, 
joint till a partition was effected. The 
statements of the plaintiff's witnesses so 
far asthey bear on the question whethe 
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Mathura Prasad and Bisheshwar Dayal 
were members of a joint Hindu family 
owning the ‘sarrafi’ shop as such, are of 
a casual nature and werenot made with a 
view toadmit or controvert the defend- 
ant’s case asit developed in course of the 


` evidence subsequently led by him. His 


witnesses attempted to establish a case of 
continued joint family from the time of 
Nand Lal down to the partition of 1897. 
If the defendant's evidence be accepted in 
its entirety, it certainly lends countenance 
to the contention that the defendant 
acquired an interest in the property belong- 
ing to Mathura Prasad at the time of his 
(the defendant’s) adoption. As already 
shown, this is substantially different from 
the casein the written statement. I am 
of opinicn that the defendant.should not be 
allowed to base his defence on the case 
disclosed in the course of the evidence led 
by him, after the plaintiff had closed her 
case, if itis such as totake her by surprise. 
Having carefully considered the evidence 
and the conclusion of law which are reached 
if the evidence is accepted, Iam clearly of 
opinion that, unless the defendant’s case 
is limited to the written statement, the 
plaintiff will be greatly prejudiced, she 
having had no opportunity of meeting the 
contentions now urged, namely, that the 
property existing at the time of his adoption 
was an augmentation of the ancestral estate 
left by Nand Lal or of the joint family 
property acquired assuch by Mathura Prasad 
and Bisheshwar Dayal. 

The plaintiff has no difficulty in meeting 
the defendant's case that the'sarrafi business 
had been started by Nand Lal and thatthe 
same was continued by his sons, The only 
evidence which the defendant has produced 
in support of that allegation consists of the 
testimony of Chandika Prasad and the 
defendant himself. On his own showings 
the defendant has no personal knowledge, 
because he was not even born when Nand 
Lal died. All that he can say on the sub- 
ject is hearsay, which is not admissible in 
evidence. Ohandika Prasad, however, is 
an oldman of 74 and professes to have 
personal knowledge of the circumstances 
in which Nand Lal left Shahzadpur and 
carried on his business at Allahabad. Ac- 
cording to him Nand Lal left Shahzadpur 
60 years before the suit, i. e., 1870 or there- 
about, and lived for,five or six years there- 
after in Allahabad during which time he 
carried on the ‘sarrafi’ business. He gives 
his own age at the time to have been 15 
The reason why Chandika Prasad, 
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though not a relation or fellow-casteman of 
Nand Lal, knew about the affairs, is that 
his father also migrated to Allahabad and 
the witness used to sit at Nand Lal's shop 
to learn work. During this time he heard 
Nand Lal saying to the witness's father 
that “he had lost all in weddings and thefts 
and had only 12to 15 hundred rupees left.” > 
He stayed at Allahabad only for about- 14 
months, during which time he was maintain- 
ed by Nand Lal. The witness was abroad 
on service from 1908 to 1915, As against 
his evidence we have the statement of the 
plaintiff and one or two of her witnesses 
that Nand Lal never migrated to Allah- 
abad. In my opinion Chandika Prasad’s 
evidence is not convincing. The graphic 
account which he gives of what Nand Lal 
said or used to do has no ring of truth 
about it. He is apparently a man of straw 
and otherwise unreliable. 

The second part ofthe defendant's case 
has more evidence in support of it, His 
witnesses, who state that Mathura Prasad 
and Bisheshwar Dayal lived and carried on 
business as members of a joint Hindu 
family are corroborated by the evidence of 
the plaintiff's witnesses who admit that the 
two carried on business “jointly”. Ac- 
cording to the evidence of Kantu Lal 
and Sumat Chand, they livedin two sepa- 
rate parts cf the same house which had been 
purchased by them. It was ‘kachcha’ and 
each re-built his separate portion. It is not 
clear whether this was after or before the 
partition. If the defendants case be 
accepted and it be held that Mathura 
Prasad and Bisheshwar Dayal were members 
of a joint Hindu family and as such acquir- 
ed joint family property which was divided 
between them, the question which arises 
and which is not quite free from difficulty 
is whether the defendant acquired an 
interest in such property on adoption, 
assuming, a8 we must do on this part of the 
case, that there was no leaven of the 
ancestral property left by Nand Lal. The 
defendant relies on Haridas Narayandas v. 


Devkuvarbai(1), in which it has been held: -- 

“Where property, acquired in the course of a 
business carried on by membersof a Hindu joint 
family, is alleged to be joint family property, it 
depends in each case on the evidence whether the 
members ofthe family have lived separately or 
together and, if the latter, whether they have 
dealt with the property acquired by their joint 
exertions as joint family property.” 


The learned Judge proceeded to lay 


down that 
“Ordinarily speaking ..........there would be 
(1) 97 Ind. Oas. 820; 50 B 443; AIR 1926 Bom. 408; 
28 Bom LR 637. 
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presumption that Narayandas and the plaintiff 
Haridas constituted a joint Hindu family, and the 
evidence would be sufficient for the plaintiff to 
establish thatthe property acquired by virtue of 
their exertions in the family business was held as 
joint family property.” 

It seems to be conceded thatthe rule of 
Hindu Law, under which a son acquires 
an interest’ by birth in joint family pro- 
perty, is limited to cases in which the joint 
family property consists of ancestral 
property or its augmentation; but the same 
incidents would attach to the property 
which is uot ancestral property but is 
acquired by the joint efforis of members 
of a joint Hindu family, if they dealt 
with itas‘joint family property” and not 
merely as “joint property”, between which 
a distinction is drawn, the latter being 
such as is known to English Law under 
which though the rule of survivorship is 
applicable but the sonscannot take an 
interest by birth. The distinction between 
“joint family property” and “joint pro- 
perty” has been lucidly explained by 
Beaman, J.,in Karsondas Dharamsey v. 
Gangabai (2) in which that learned Judge 
observed that 

“there is nothing either in practice or theory 
which excludesthe possibility of members ofthe 
same family starting a family fortune holding 
it as members of ajoint family, and thereby cloth- 
ing it with all the legal qualities and incidents 
of joint family property, chief among which is that 
every member born into the family after the 
property has acquired that character and before it 
has been divested by partition obtains by birth 
an interest in it.” , 

In the view taken by the Bombay High 
Court the decisive point is whether the 
acquirers so treated the property asto make 
jt “joint family property” as distinguished 
from mere “joint property”. According to 
Haridas Narayandas v. Devkuvarbai (1) 
such intention is to be presumed from the 
factthat they lived in commensality as 

. members of joint Hindu family and car- 
ried on business as such but the pre- 
sumption is rebutable. In Sudarasnam 
Maistriv. Narasimhulu Maistri (3) the same 
view is expressed in an obiter dictum. 
Mayne: in his work on Hindu Law has 
adopted the statement of law contained 
in Haridas Narayandas v, Devku- 
varbai (1). As against this, it has to 
be admitted that the Mitakshara, 
‘Chap. I, s. 1 (27),in which alone the rule 
on the subject is to be found, this principle 
is not made expressly applicable to pro- 
perty acquired with joint efforts of mem- 
bers of the joint Hindu family. Ghosh 


(2) 32,B 479 
(3) 25 M 149 at pp. 135, 166. 
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in his work cn Hindu Law, Vol. I, 3rd edi- 
tion, page 400, says: 

“The Allahabad High Court have beld that 
property may be joint with rights of survivorship 
without being ancestral, and that is also the view 
of the Bombay High Court. It is, however diffi- 
cult to see how there can be any right of sur- 
vivorship when there is no ancestral property. The 
reason given for the existence of such right 
would be wholly wanting in such a case. Hub 
when there was some ancestral property subsequent 
acquisitions should be considered as accretions to 
it oe the rule of survivorship would be applic- 
able,” 

As a matter of fact, the Allahabad High 
Court has not subscribed to that view. 
The learned author refers to Jamna v. 
Ram Protap (4)in which the question was 
whether sons acquired an interest by birth 


inthe property inherited by their father. . 


Referring to the Bombay view, the learned 
Judges observed:— 

“It is a well-known rule of the Mitakshara Law 
that property may be joint property without 
having been ancestral. ln the case of such Joint 
property it has never been held that a son would 
by birth aloneacquire an interest in the property. 
This appearsto have been the view adopted by 
the Bombay High Court in Chatturbhooj v. Dharamsi 
(5) and thatseems to be the opinion of Mr. Mayne 
also, Having regard to the whole context of the 
rule laid down by the Mitakshara, it is clear that 


it isonlyin the case of property which was 
derived from a paternal ancestor that such 
property becomes the joint property of the 


father and his son,and we should have consider- 
able hesitation in agreeing with the opinion express- 
ed by Bhashyam Ayyangar, J. in Sudarasnam Maistri 
v. Nerasimhulu Mazstri (3) if be thereby intended to 
hold the contrary.” 

Thisisin accord withthe opinion ex- 
pressed by Ghosh in his book on Hindu 
Law andis opposed to the view taken by 
the Bombay High Court and Bhashyam 
Ayyangar, J. It is, however, an obiter 
dictum, and the point did not arise before 
the learned Judges of this Court who had 
to decide a different question, namely, 
whether the sons of a certain person 
acquired an interest by birth in the pro- 
perty which he had inherited from ‘his 
maternal grandfather. It was not alleged 
in that case that, though the father 
originally acquired the property by inherit- 
ance from his maternal grandfather, he 
subsequently made it part of 
property ortreated ii assuch. If this had 
been the case andif there had been a 
finding of fact tothat effect, the dictum 


quoted above could not be considered 
obiter. I think that the question is res 
integra. I would have. proceeded to ex- 


press an opinion on this important question 
if the circumstances of this case had made 


(4) 29 A 667;A W N 1907, 211; 4 ALJ 582. 
(5) 9 B 438. 
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thousand rupees leit for charity was also 
paid, These are all admitted facts. His 
explanation, which cannot be accepted, is 
that it was not in pursuance of the will in 
question but of verbal instructions given to 
him by Mathura Prasad. 


of joint family capital. -There is a pre- 
sumption that the brothers were members 
ofa joint Hindu family and there is 
nothing in the evidence or in the circum- 
stances which would rebut this presump- 
tion. Even if the brothers were joint, it 


“ 


50%; (1929) A L J 303. 


(1) 115 Ind. Cas. 456; AI R 1929 AlL 214; 51A 


2) 45 Ind. Cas, 540; AIR 1918 All. €9; 40 A 341; 


16 ALJ 300, 


(3) 11 B51; 141 A 89,11 Ind. ; 
16 eo nd. Jur, 315; 

(4) 17 M 8&7. 
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bility of—Execution admitted—Leciee 1f can ve 
passed— Evidence Act (1 of 1872), s. 91—Production 
of oral evidence to prove terms of written contract. 
-—If barred—Pre-note-- Interest — Proof of. 

The principle underlying s. 12, Stamp Act, is that 
the possibility of a stamp affixed toan instrument 
being used again should be precluded. Clause (2) 
of that section makes it clear that so far as an un- 
cancelled stamp is concerned, thse instrument to 
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which itis affixed shail bs deemed to be unstamped. 
Where the promote bears only thrae cancelled stamps 
and one uncancelled, whereas all should be 


‘cancelled, the pro-note is insufficiently stamped. Tun 


Hlaing v. Ma Kha Bu(i) and Khazanashah v. Atta 


Uliah (2), referred to. 


In view ofthe provisions of 8. 35, Stamp Act, a 
decree cannot be passed on the basis of a pro-note 
which is inadmissible in evidence even if the defend- 
ant admits hisliability on it. Alimane Sahiba v. 
Subbarayudu (3), distinguished, Chenbasappa v. 
Lakshman Ramchandra (4), Ganga Ram v. Amir 
Chand (5) and Thaji Bibi v. Tirumalliappa (6), re- 
lied on. 

Section 91, Evidence Act, is an absolute bar to the 
production of any oral evidence to prove the terms 
of acontract which has been reduced to writing 
and ifthe written contract is inadmissible in evi- 
dente a suit to enforce it must fail. 

[Oase-!aw referred tn] 


Promise to pay interest cannot be proved apart 
from the pro-note. , 
F.0. A. from a decree of the First 


rea Sub-Judge, Delhi, dated February 18, 
1929. 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellants. 

Messrs. Ram Kishore and Ajit Prashad, 
for the Respondents. 

Rangi Lal, J.—The plaintiffs-appellants 
sued to recover a sum of Rs. 5,422 
alleged to be due on the basis of a pro-note 
for Rs. 20,060 said to have been executed 
by the deceased father of the defendants 
on September 26, 1924. It was admitted 
that the defendants had repaid Rs. 10,000 
on November 14, 1925, and Rs.10,111-1-2 
on September 1, 1927. The claim was 
made up of interest alone which was accord- 
ing to the pro-note fixed at 12 per cent. per 
annum. The pro-note had four one-anna 
adhesive stamps affixed to it. It is admit- 
ted that oneof them was not cancelled in 
any way and could be removed and used 
again. The defendants, therefore, contend- 
ed that the pro-note was inadmissible in 
evidence, It was admitted that their 
father had received a sum of Rs. 20,000 by 
means of a cheque on the Chartered Bank, 
Delhi, and had simultaneously executed a 
pro-note for that amount, though the execu- 
tion of the pro-note im question was not 
specifically admitted. The liability to pay 
any interest was, however, denied and the 
principal having been admitted repaid, the 
claim was stoutly resisted. The lower 
Court held that the pro-note was inadmis- 
sible in evidence and the plaintiffs had no 
independent cause of auction to fall back 
upon. Thesuit was, therefore, dismissed 
and tbe plaintiffs have. preferred an appeal 
to this Court. 

The learned Counsel appearing on their 
behalf contended that the four stamps 


SOHAN LAL V. RAGHU NATH SINGH 


ee ne --— + 


1077 


affixed to the pro-note were cennected to- 
gether and should, therefore, be regarded as 
one stamp and that the cancellation of 
three of them was sufficient compliance with 
the provisions of law. The principle under- 
lying s. 12, Stamp Act, is that the possibi- 
lity of a stamp affixed to an instrument 
being used again should be precluded. 
Clause (2) of that section makes it clear 
that so faras an uncancelled stamp is 
concerned, the instrument to which it is 
affixed shall be deemed to be unstamped. 
The pro-note in question bears only three 
cancelled stamps and is, therefore, insuffi- 
ciently stamped. If any authority were 
needed for this view, I would refer to Tun 
Hlaing v. Ma Kha Bu (1) and Khazanashah 
v. Atta Ullah (2). The learned Counsel for 
the appellants was not able to cite any 
authority in support of his contention. I 
am clearly of opinion that the decision of 
the lower Court on this point is correct. 

it was conceded that there was no inde- 
pendent cause of action fot the suit apart 
from the pro-note. The Counsel, however, 
urged that the execution of the pro-note 
being admitted it was not necessary to 
prove it and that in any case the suit lay on 
the basis of the receipt for Rs. 20,000 said 
to have been executed bythe debtor and 
on the factum of the loan. I have already 
remarked thatthe execution of the pro-note 
in question was not specifically admitted by 
the defendants, but even ifit is assumed 
that an admission can be inferred from the 
pleadings, the pvro-note cannot be acted 
upon or given effect to a8 laid down in s. 35, 
Stamp Act. The Counsel relied on Ali- 
mane Sahiba v. Subbarayudu (3) but in 
that case the provisions of s. 35 were not 
considered at all. It has been held in 
Chanbasappa v. Lakshman Ramchandra (4), 
Ganga Ram v. Amir Chand (5), Thaji Bibi 
v. Tiru nalliappa (6) and various other 
rulings that in view of the provisions of 
s. 3, Stamp Act, a decree cannot be passed 
on the basis of a pro-note which is admis- 
sible in evidenca even if the defendant 
a'lmits his liability on it. In the present 
case, no liability was admitted and it 
canast, tharefore, ba said that a decree 


(1) 126 Ind, Caz. 545 A TR 1929 Rang. 270; Ind. 


Ral. (193)) Rang. 311. 
fants ARPES G4 A TROB MIR 6R L 


; L R1072. 
Oe Bo fad, Gas. 483 ATR 1932 Mil. 6'3; 63 M 
LJ 393; (1933) MW N 793; Cit. Ral (3?) Mad, 
73); 330, W 470. 

(4) 18 B 339. 

(5) 66 P R 1993; 73 P LRN, 

<6) 30 M336; 17 ML. J 33, 
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could have teen passed on the admission 
alone. Itis futile to contend at this stage 
that the suit Jay on the basisof the receipt 
mentioned above when no altempt was 
made to prove its execution by the debtor. 
It is unnecessary to consider whether the 
receipt contains an implied promise to pay 
or not. As forthe contention that the suit 
Jay onthe factum of the loan, it is now 
well settled not only by a uniform course of 
decisions of this Court and the Punjab 
Chief Court but also by the latest pronounce- 
ments of various other High Courts that 
s. 91, Evidence Act, is an absolute bar to 
the production of any oral evidence to 
prove the terms of a contract which has 
been reduced to writing and if the written 
contract is inadmissible in evidence, a suit 
to ‘enforce it must fail: vide inter alia 
Bhag Bhariv. Hujar Mal (7), Chanda Singh 
v. Amritsar Banking Co, (8), Ramji Das v. 
Shuja-ud-din (9), Nazir Khan v. Ram 
Mohan Lall 110), Chandra Sekharam Pillai 
v. Srinivasa Pillai (11) and Sheikh Akbar v. 
Sheikh Khan 112) (which is still regarded as 
the leading authority on the subject). The 
claim in this is made up of in- 
terest alone as already stated, the principal 
“ having been repaid. The receipt given by 
the debtor does not contain any mention 
of interest and the promise to pay interest 
cannot be proved apart from the pro-note, 

For these reasons I am of opinion that 
the suit was rightly dismissed and I would 
dismiss the appeal with costs. 

Shadi Lal, C. J.—I concur. 

D. Appeal dismissed. 

(7) 38 Ind.Cas 623; AIR 1917 Lah, 220; 63P R 
1917; 40P W R 1917. 
eae 66 Ind. Cas. 201; A I R 1922 Lah. 207; 2 Lah, 


(9) 95 Ind, Cas. 704; AIR 1927 Lah. 89. 

(10) 133 Ind. Cas. 307; AI R193) All. 183; 53A 
114; (1931) A LJ 64; Ind. Rul. (1933) All. 627. 

(11) 140 Ind. Cas. 193; A IR 1933 Mad. 71; Ind, 
Hg (19:2) Mad, €31; (1932) M WN 1260; 37 L W 

(12) 7 C26; 8 OL R 528, 
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to illegitimate son—Whether succeeds in preference 
to Crown--Escheat— Tests of Hindu Law—Interpreta- 
tion of—Frinciples of justice, equity and good con- 
science—\Whether can be applied—Sanyasis— Mere 
declaration, if enough—Ceremonies—Necessity of 
performing—Grihast goshain and nihang sanyasin 
—Practice—Appellate Court, when can differ from 
finding of fact of lower Court. 

When an original test of Hindu Law. is being in- 
terpreted, the conditions prevailing in ancient times 
should be investigated and modern notions should 
not be engrafted unless justice, equity and good. 
conscience so demand. In the absence of clear text 
and authority, a point can be decided by applying 
the principles of justice, equity and good con- 
science. [p. 1088, col. 1] 

The right of the mother of an illegitimate son to 
succeed to his property can be based on the princi- 
ples of justice, equity and good conscience, and 
there is no reason why the property should by 
escheat go to the Crown. [p. 1090, col. 1.] 

[Case-law and texts discussed. ] 

Per Sulaiman, C. J.—Even if the illegitimate child 
does not succeed to the estate of his father, it does 
not necessarily follow that heshould not succeed to 
the estate of his mother. fp. 1092, col. 2] 

Per Sulaiman, C.J.—The succession of the mother 
to her illegitimate son is not only in consonance with 
the scheme of inheritance under the Mitakshara Law 
butis alsoin accordance with the principles of 
justice, equity and good conscience. [ibid.] 

The English Common Law doctrine of treating an 
illegitimate son as filius nullius is not applicable to 
Hindus. On the other hand the inheritance of a 
mother to anillegitimate child is not unknown in 
India. Where such a custom exists, a Hindu mother 
and her illegitimate son would be heirs to each 
other. [p 1092, col, 2] 

Hindu Law of Marriage and Sonship discussed.] 

he mere fact that a person declares that he has 
become a sanyasi,or that hecalls himself or is 
described by others as such, or wears clothes 
ordinarily worn by sanyasis would not be sufficient 
to make him a perfect sanyasi. The essential 
ceremonies in this connection include the perform- 
ance of prajapathiyesthi homanand the viraja homan. 
Baldeo Prasad v, Arya Priti Nidhi Sabha (2), relied 
on. [p, 1083, col. 1.) 

The mere fact that a person who was allegedio be 
a sanyasin was buriedis not sufficient to show that 
he had become a sanyasi or nihang. [p. 1081, col. 2] 

Where the necessary ceremonies for becoming a 
nihang sanyasi had not been performed, and the man 
was married and lived the life of a worldly man and 
was possessed of property, he should be considered to 
have been a grihast goshain and not be nihang 
sanyasi, [ibid.] 


| Ceremonies discussed, ] 


Ordinarily where the judgment of the Court below 
is on a pure question of fact depending on the 
credibility of witnesses, it is not desirable that an 
Appellate Court should differ. But where that Court 
has not discussed the evidence and has mentioned 
witnesses only by numbers and not by names, the 
Appellate Court may differ, [p. 1082, col. 1 ] 
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and Shimla Nandan Prasad, for the Res- 
pondents, 

Bajpai, J.—This is an appeal by ths 
defendant Jagarnath Gir arising out of a 
suit brought by the plaintiff Sher Bahadur 
Singh, for possession of zemindari property 
in two villages, Gopijot known as Shanker- 
jot 16 annas and Kundaria Ganesh, 5 annas 
4 pies. The plaintiff's allegations were 
that Onkar Bharthi was the absolute owner 
of the property in suit and that he died 
leaving behind him his widow Musammat 
Murat and his mother Musammat Lakhraji, 
defendant No. 2, that after the death of 
Onkar Bharthi Musammat Murat entered 
into possession of the property as a limited 
owner and on her death Musammat Lakh- 
raji, the mother, became entitled to the 
property. The plaint then goes on to say 
that after the death of Musammat Murat 
there were disputes regarding mutation in 
the Revenue Court and, although the first 
Court decided in favour of Masammat Lakh- 
raji, the appellate Revenue Court decided 
in favour of Jagarnath Gir, who, however, 
was not the chela of Onkar Bharthi nor 
was the property a math property and Onkar 
Bharthi had no right to initiate a disciple. 
Ib is then stated that Musammat Lakhraji 
the second defendant has executed a sale- 
deed dated February 13, 1928, in favour of 
the plaintiff transferring the plaint property 
and allthe rights appertaining thereto to 
the plaintiff, 

Musammat Lakhraji supported the plaint- 
iff but Jagarnath Gir filed a written state- 
ment pleading that the property in suit 
was not the personal property of Onkar 
Bharthi but belonged to the nihang gaddi 
of math Shankerjot and has, according to 
the custom of the gaddi, been devolving with 
the office of the mahant upon the chela 
initiated by the last holder of the gaddi. 
It was then said that Onkar Bhirthi was 
like his predecessors a nihang sadhu and 
that Jagarnath Gir was initiatel a chela 
by Onkar Bharthi, that Onkar Bharthi 
could not take a wife nor could Musammat 
Murat, even if she was married, get a right 
ofinheritance. Asregards defendant No. 2, 
Musammat Lakhraji, ib was pleaded that 
she. was neither the mother of Onkar 
Bharthi nor the wife of Oudh Bharthi but 
was a fictitious parson from whom the 
plaintiff had obtained a fictitious sale-deed 
without paying any consideration. In the 
alternative it was pleaded that Onkar 
Bharthi had executed a will in favour of 
Musammat Murat by virtue of which she 


had become the absolute owner of the prop-- 
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erty in suit, and she in her turn executed 
a will dated June 15, 1923, in favour of 
Jagarnath Gir and the plaintiff was by no 
means eniitled to get tha property in dis- 
pute. 

Upon these pleadings the following 
issues were framed by the Court of first 
instance : ; 

(1) Whether the property in dispute was 
the personal property of Onkar Bharthi 
or it was the property of math? 

(2) Whether the defendant No. 1 is the 
chela of Onkar Bharthi? 

(3) Whether Onkar Bharthi belongs to 
the class of nihang sadhus? If so, what is 
its effect on the suit ? 

(4) Whether there is any special custom 
in the Shankerjot math about the devolu- 
tion of the math property ? If so, what is 
its effect ? 

(5) Whether the defendant No. 2 is the 
mother of Onkar Bharthi and wife of Oudh 
Bharthi, and if so, can she legally transfer 
the property in suit? 

(6) Whether Onkar Bharthi executed any 
will in favour of Musammat Murat and 
whether she had become absolute owner of 
the property in suit? 

(7) Whether Musammit Murat executed 
a will, dated June 15, 1923, in favour of the 
defendant, and it so, what is its effect on the 
suit ? 

(8) Whether the plaintiff is entitled to 
any relief ? 

The Court of first instance has decided 
all the issues in favour of the plaintif and 
has, therefore, decreed the plaintiff's suit. 
The defendant has filed the present appeal 
in which he challenges the findings of the 
Court below. 

The first point that we have got to decide 
is whether the property in suit is endowed 
property dedicated to Shankerjot math or 
is the personal property of Oakar Bharthi. 
There is no document on the record to 
prove that the disputed property is endowed 
property nor is it so entered in any Revenue 
Record. In the wajib-wl-arz of 1860 Oadh 
Bharthi, the predecessor of Onkar Baarthi, 
described the property as his personal 
property. In the year 1902 one Mahadeo 
Bharthi brought a suit against Oadh Bharthi 
for possession of this very property on the 
allegation that the property was math 
property and Oudh Bharthi had lost his 
right of being a mahant by resoa of his 
mis3zonduct. In that suit it was decided 
by the trial Court as well as by the District 
Judge that the proparty in suit was not 
endowed proparty and that Oudh Bharthi 
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was the full owner of the property. Oudh 
Bharthi in his written statement filed 
in the above suit said that there was no 
property appertaining to any math out of 
the property in question and the entire 
property exclusively belonged to the de- 
fendant who was the sole owner thereof. 
Later on there was another litiga- 
tion in the year 1922 when Mahant Durga 
Bharthi brought a suit against Musammat 
Murat in which again a claim was made 
by the then plaintiff that the property was 
math property. The High Court discussed 
the evidence adduced in the case and deal- 
ing with the kaifiat mahtari and kaifiat 
sherista nizamat, which were produced in 
that suit, held that those documents clearly 
proved that the property was the ancestral 
zemindavi property which had been acquir- 
ed by the predecessors of the defendant 
in the suit. The learned Judges held that 
the plaintiff of that suit had failed entirely 
to prove that the property was ever dedi- 
cated to any math of Shankerjot and that 
the suit property was the personal property 
of Onkar Bharthi. Musammat Murat, the 
original defendant, died during the pend- 
ency of the appeal in the High Court and 
Jagarnath Gir, the present defendant, 
along with certain other persons were 
brought on the record in her place, These 
two reports have been filed in the present 
suit as well as we have come to the con- 
clusion that they establish that the property 
in suib was the personal property of Oudh 
Bharthi and Onkar Bharthi. A number of 
plaintiff's witnesses deposed that Onkar 
Bharthi was the owner of the suit property 
whereas none of the defendant's witnesses 
had the courage to say that the disputed 
property was endowed property. The will 
by Onkar Bharthi in favour of Musammat 
Murat and the will by Musammat Murat in 
favour of Jagarnath Gir produced by the 
contesting defendant are disputed by the 
plaintiff, but it is worthy of note that in 
both these deeds the property is mentioned 
to be the personal property of the execu- 
tants. Finally, there is no evidence on the 
record to prove the existence of any math. 
We are, therefore, in agreement with the 
Court below thatthe suit property was the 
personal property of Onkar Bharthi and not 
the property of any math. 

The Court below after a discussion of the 
evidence and the circumstances in the case 
came to the conclusion that defendant No.1, 
Jagarnath Gir, was not the chela of Onkar 
Bharthi. This finding was not specifically 
challenged in the grounds of appeal to 
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this Court, unless it be considered that the 
challenge was implied in ground No. 4 of 
the memorandum of appeal which is to the 
effect that : 

“Tt was proved that the property in suit devolved 
from guruto chela, which was in fact and in law 


endowed property and was not the personal property 
of Onkar Bharthi.” 


We are of the opinion that if the appel- 
lant wanted to contest this finding he 
should have said so specifically in the 
grounds of appeal. Under the circum- 
stances, itis sufficient to say that we are 
in perfect agreement with the Court below 
and hold that it has not been proved that 
Jagarnaih Qir is the chela of Onkar 
Bharthi. 


The next point that we have got to deter- 
mine is whether Onkar RBharthi was a 
nihang sadhu. The Court below has come 
to the conclusion that Onkar Bharthi was 
nota nihang sadhu but a grihast goshain. 
The only circumstance to which reference 
has been made by the learned Counsel on 
behalf of the appellant on this point is that 
Oudh Bharthi in his will of November 1901, 
said that he had initiated a disciple named 
Onkar Bharthi who was then of tender age. 
There is also some evidence to the effect 
that Onkar Bharthi was shaved when he 
was initiated. This shaving ceremony took 
place when Onkar Bharthi was about 
16 months old, as was deposed to by Musam- 
mat Lakhraji, when she gave her evidence 
on March 3, 1903, in the litigation between 
Mahadeo Bharthi and Oudh Bharthi. We 
may, therefore, take it that the initiation took 
place about 1901. Bhaonath Pandey, Bhag- 
wan Datt, Hubba, Guptar and a number of 
other witnesses produced on behalf of the 
plaintiff proved that Oudh Bharthi died 
when Onkar Bharthi was about 7 or 8, 
This would show that the ceremonies which 
are necessary for thé initiation of a person 
asa nihang could not have been performed 
and Onkar Bharthi could not have been 
made a nihang. In the case of 
Gossain Ramdhan Puri v. Gossain Dalmir 
Puri 2 Ind. Cas.385 (1) it was held that 
according to the custom of the dasnami 
sanyasis to which class the nihang goshain 
belongs.— 

“Every aspirant for entrance into the order has 
to pass through a period of probation which may 
extend tomonths or even years, and during which 
period it is open to the chela to revert to his 
natural family. It is not till the performance of 
the final ceremony or the Biraja Home thatthe 
aspirant is irrevocably attached tothe sect and 
completely severed from his family. It is, therefore, 


essential that the Briaja Home should have been 
(1) 2 Ind. Cas, 385; 14 OW N 191, 








8 perfect one until the wijaya homa has been per- 
formed at which agoshain famous for religion and 
learning gives him the original mantra of Siva. The 
ceremony generally occupies three days at Benares, 
On the first day, the goshain is again shaved, 
leaving a tuft on the head (chundi sikha). For 
that day heis considered a Brahmin and is obliged 
to beg at afew houses. Onthe second day he is 
held to be a Brahmachari and wears coloured 
garments andalso the sacred cord (janeu). On the 
third day the janeu is taken from him and the 
headlock cutoff. The ma-ntra of Siva is made 
known tohimandalso the rudri gayatri (not the 
usual one daily pronounced by Brahmins). He is 
nowafull goshainor vanaprasta, is removed from 
other persons and abandons the secular world. 
Henceforth he is bound to observe all the tenets 
of the gashains, The complete goshains who have 
performed the ceremony of the vijaya homa are 
celebates. It is customary, therefore, for men not 
to perform it until they are 40 or 50 years of age 
as it involves the abandonment of their wives and 
families.” 

(2) 124 Ind. Cas, 761; 52 A: 789; Ind. Rul. (1930) All 
617; AT R 1930 All, 643; (1930) A L J 1378, 


a nihang sanyasi naturally obviates the 
necessity of finding whether there is 
any special custom in Shankerjot math 
about the devolution of the math property, 
because the ordinary Hindu Law would 
govern the inheritance. Paragraph 7 of 
the wajib-ul-arz of 1860 subscribed by 
Oudh Bharthi runs as follows:— 

‘In this village I have been appointed as 
alambardar, After me my eldest son, if he be 
fit, should be appointed-aslambardar. Ifhe be unfit 
then any other son who maybe fit should be ap- 
pointed aslambardar. If my heirs be minors then 
some of my relations should be appointed as 
sarbarahkar to look after and protect the property 
of my son.” The above citation from the wajib-ul-arz 
also shows that the line of sucsession is not governed 
by any special custom, that is; the devolution from 
guru to chela asisalleged by Jagarnath Gir but by 
the ordinary Hindu Law, 


It was also contended in the Courts 
below that Onkar Bharthi Had executed a 


judgment Or the Your’ ve1ow IS oua pure 
question of fact depending on the credibili- 
ty of witnesses, it is not desirable that an 
Appellate Court should differ, but in the 
present case the Additional Subordinate 
Judge has not discussed the plaintiff's 
witnesses at any length. Indeed in his 
judgment he does not mention the wil- 
nesses by name but only by numbers 
which is not a proper method of mentioning 
witnesses. He has relied mainly on the 
evidence of plaintiff's witness No.3, namely 
Manorath and plaintiff's witness No. 25, 
namely, Ram Achal, Manorath calls him- 
self a mukhia; he is, however, not a zamindar 
but only a tenant. He has obviously lied 
in saying that he does not remember 
whether he had given any evidence in the 
Revenue Court in 1923 between the parties 
when itis a fact that he did appear for 
Musammat Lakhraji, and was examined 
pefore the Court below within six yearsof 


mauve cli€ar ON WHUN Issues TEVULLILE 
evidence would be produced. The plaintiff's 
Pleader stated on October 15, 1925, that he 
would not produce evidence on Issues Nos. 1 
and 5 (p. 65 of our record). Now Issue No. 5 
related to whether Musammat Lakhraji was 
the mother of Onkar Bharthi. Nevertheless 
the plaintiff produced Ram Achal chaukidar 
and also Musammat Lakhraji as witnesses 
to rebut the evidence produced by the 
defendant and questioned them in examin- 
ation-in-chief as to the parentage of Onkar 
Bharthi, and the learned Judge has relied 
on this evidence although apparently it 
would not beadmissible under the Code of 
Civil Procedure. Musammat Lakhraji was 
not examined as a witness when the plain- 
tiff's other witnesses were produced. The 
Court below took down her statement under 
O. X, r. 2, Civil Procedure Code, not before 
the settlement of issues but after the 
evidence of the parties had been closed 


Tae Usa a wasnak, DUWENI ÊNU VOULU USG 
as the evidence stands, at one place he had 
admitted that the defendant No. 2 who was 
present in Court was the mother of Onkar 
Bharthi and that woman was about 40 or 
45 years old, and at a later stage he made 


uy iearnea guage again made a clerical 
error because the learned Judge says that 
the witness said, “I am staying in Basti 
from September 12, 1929,” when the wit- 
ness must obviously have stated, “I am 
staying in Basti from August 12, 1929, 


ks kana dan” ee pai ak a arde do ome ey 
of our own, giving the go-byeto the Judge's 
finding, after considering the evidence and 
the circumstances that have been pointed 
out tousat the bar. Although, therefore, 
we agree with the criticism of the appel- 
lant's Counsel, we have come to the conclu- 
sion that the finding of the Court below that 
the defendant No. 2 is Musammat Lakhraji, 
the mother of Onkar Bharthi is correct. 
Apart from the evidence of Manorath, the 
mukhia, and Ram Achal, the chaukidar, on 
whichnoreliancecan be placed, there is 
the evidence of Bhaonath, the priest of tho 
family of Onkar Bharthi, Bhagwan Dutt, 
a zamindar of an adjoining village, and a 
number of tenants of the two villages in 
dispute who all swear that the defendant 
No. 2is the mother of Onkar Bharthi. - We 
feel inclined to believe them in spite of the 
fact that Jagarnath Gir had to sue them for 
arrears of rent. They have not whole- 
heartedly supported the case of the plaintiff 
because although the allegation of the 
defendant No. 2 is that she was the wedded 
wife of Oudh Bharthi, some of the witnesses 
would make it out that she was only in the 
keeping of Oudh Bharthi. Moreover, there 
is no convincing reason as to why they 
should be favouring Musammat Lakhraji 
even after the decision of the Revenue Court 
and paying rent to her unless they were 
convinced that she was the rightful claimant. 
It is, however, pointed out that they are 
the creatures of Sheoratan Bharthi and 
Mahant Durga Bharthi who laid claim to 
this property on the ground that they are 
the mahants of a parent math. The 
plaintifi’s case on the other hand is that 
Jagarnath Gir has been set up by Ajmer- 
puri, the father of Musammat Murat after the 
death of Musammat Murat. Be ihat as it 
may, we are not prepared to reject the test- 
mony ofall these tenants simply on this 
ground. 

There are, however, certain other circum- 
stances which strengthen us in our con- 
clusion. [His Lordship referred to other 
circumstances and found that Musammat 
Lakhraji, defendant No. 2, the vendor of the 
plaintiff was not an impostor but the 
mother of Onkar Bharthi.j 

The next question that we have got to 
decide is whether Musammat Lakbraji and 
through her, herrepresentative is entitled to 
succeed to the property in dispute after the 
death of Musammat Murat, as the mother of 
Onkar Bharthi who was the last male owner 
of the property. The plaintiff's case is that 
Musammat Lakhraji was the wedded wife 


‘is that upon a correct 
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legitimate son. An issue was struck by the 
learned Additional Subordinate Judge on 
this point, but he has not recorded a finding 
on the same because he was of the opinion 
that even if Onkar Bharthi was the illegiti- 
mate son, Musammat Lakhraji was entitled 
to succeed. We regret that the learned 
Judge left this point undecided and if we 
disagreed with him on the question of law 
that we shall discuss presently, we might 
have thought it desirable toremit an issue 
on the point upon the evidence already on 
the record. We shall consider the question 
on the assumption that there was not a legal 
marriage as understood in the present 
times between Musammat Lakhraji and 

Oudh Bharthiand that Onkar Bharihi was 
an illegitimate son according to the present 
acceptation of the term. It is not denied 
that Onkar Bharthi was the son of Alusam- 
mat lLakbraji and we have held before 
that the present Musammat Lakhraji is that 
mother. What is, however, strenuously 
argued on behalf of the appellant is that the 
mother is not entitled to succeed to her 
illegitimate son. Itis said that this is the 
logical result under the Hindu Law as it 
stood before Manu and even after it under- 
went some changes in the times of Yajna- 
valkya and Vijnaneswara and was further 
modified by Judges in the present times. 
The contention of the respondent, however, 
appreciation of the 
original texts and after paying due regard 
tothe decided cases,. there is. no war- 
rant forexcluding the mother from inherit- 
ing her illegitimate son's property. We 
shall first mention the line adopted by the 
appellant in his argument. Reference was 
made atthe very outset to Sarvadhikari's 
Hindu Law of Inheritance (Tagore Law 
Lectures, 1880), page, 281, where the learned 
author says: 

‘I£ we carefully read the extracts from Manu which we 
have given in another place we come to the irresistible 
conclusion that the line of succession after sons, 
father, brothers, the nearestofkin, the remote kine- 
men, the preceptor or the pupil has entirely closed 
andthereis no room for further admission. No, 
Father Manu cannot silence the qualms of his con- 
science. For along time he talks of a great many 
other things to divert his attention from ihe disagree- 
able subject, but the shadow repeatedly crosses his 
path, and he can no longer keep silence. He givesa 
start, stamps his foot upon the ground and the fiat 
goes forth: 

Of a son dying childless, the mother shall take the 
estate, and the mother also being dead, the paternal 
grandmother shall take the heritage. 

As soon as his judgment is pronounced, tho great 
sageturns aside his face, and thinking that the 
painful duty was at last done, talks volubly of other 
matters and tries to forget that he has insulted 


the memory Of Tererun lexis vy Uwang tuarua 
as heirs". 

It is, therefore, said that Manu could not 
have intended to allow a mother tosucceed 
to the estate of her illegitimate child when 
it was only for the first time declared by 
him that she should be one of the heirs to 
her son. There can, however, be no doubt 
that by the time of Yajnavalkya it was fully 
established that a mother was an heir 
and that a son was an heir both to his father 
and his mother andin the Mitakshara also 
the mother is recognised as an heir and 
comes even before the father. It is, however, 
contended that throughout the Mitakshara 
wherever a son is mentioned it is a 
legitimate son who is intended and 
similarly wherever a father or mother 
is mentioned one connected by a recognised 
form of marriage is intended. Coming to 
the decided cases it was held in the case of 
Sarsutt v. Mannu (3) andin Roshan Singh 
v. Balwant Singh (4) that an illegitimate 
son of the three higher classes is not an 
heir to the father according to the Hindu 
Law: and this view has also been taken by 
the Madras High Court in the case of 
Meenakshi v. Muniandt Panikkan, 25 Ind. 
Gas. 957/5), It is said that in the case of 
Subramania Ayyar v. Rathnavelu Chetty, 
42 Ind. Cas. 556 (6), the learned Judges of 
the Madras High Court have extended the 
principle laid down by their Lordships of 
the Privy Council by holding that the sudra 
father of ason from his concubine would, on 
the principle of reciprocity or justice, equity 
and good conscience, inherit the estate of 
her illegitimate sen ‘and Sadashiva Aiyer, 
J., was of the opinion that he might pos- 
sibly inherit collaterally. Commenting on 
the case of Jogendra Bhupati Hurrochan- 
dra Mahapatra v. Nityanand Man Singh (7), 
the learned Counsel for the appellant ar- 
gues that although when it was laid down 
that two illegitimate sons might succeed 
to each olher, their Lordships did not intend 
to extend the scope of what they had laid 
down previously but simply intended to 
hold that they would succeed to each other 
as brothers by survivorship on the ground 
that they were members of a joint Hindu 
family, that is to say, on the principle of 
the formation of a joint Hindu family and 
st cee morc of inheritance, Citing tbe 

G be A 191; 27TA51; 40 WN 353; 7 Sar. 642; 2 
Bom. LR 529, 

(5) 25 Ind. Cas, 957; 38 M 1144; r = ns 704; (1914) 
MW N 672; 16ML T 270; 27M LJ 

(8) 42 Ind. Cas. 556; 41 M 44; BML 4;6 LW 
144; 33 M L J 224: (1917) M W N 688(F B). 

(7) 18 O 151; 17 I A 128; 5 Sar, 596 (P O). 
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the next sapinda ihe inheritance belongs, 
it was said on behalf of the appellant that 
it was laid down by their Lordships of the 
Privy Council in the case of Ramchandra 
Martand Waikar v. Vinayak Venkatesh 
Kothekar (8) that sapindaship must be 
mutual and that tne sapindas must be so 
related to each other that they should be 
sapindas of each other, and it was contend- 
ed that an illegitimate son cannot be the 
sapinda of his mother, conversely the 
mother cannot be the sapinda of her illegi- 
timate son, and therefore, she cannot be 
an heir. It is argued that although the 
mother is not specifically mentioned she 
is atill treated as a sapinda, and it has 
been made clear in the cases of Shome 
Shankar Rajendra v. Rajesar Swami Jan- 
gam (9) and Rathinasabapatht Odayar v. 
Gopala Odayar (10) that sapinda relation- 
ship depends on a lawful marriage. Com- 
ing to the time of Yajnavalkya in Chap. II, 
s. 2, it is stated that both parents (pitarau) 
will succeed to the estate of their son after 
certain prior heirs have been exhausted. 
The Benares school has made it clear that 
between the two parents the mother takes 
precedence. It is, however, pointed oat 
that the word pitrau must mean parents 
who are legally married, and in this con- 
nection reliance is placed on the use of 
the same word in Chap. I, s. 3 of Yajna- 
valkya, where itis stated that sons divide 
equally both the effects and debts after 
their two parents (pitrau), which it is said 
must mean parents who are legally married. 
When the texts of Yajnavalkya say that 


“of heirs dividing after the death of the father let 
the mother also take an equal share” 
and that 

“if he (father) makes the allotments equally, his 
wives to whom no separate property has been given 
by the husband or the father-i -in- -law, must be ren- 
dered partakers of like portions” 
then it was meant that the lady should be 
legally married. It is then pointed out 
that the caseof Mayna Boyee v, Ootaram 
(11) proceeded more on general principles 
of justice, eqnity and good conscience 
rather than on Hindu Law and in the 
case of Mayna Boyee v. Ootaram (11) their 


(8) 25 Ind. Cas. 290: 42 0 pa A IR I91IPOl; 
180 WN 1154; 27 M L J 333; 1 L W 831;10 N 
LR 112; J6 M L T 447; (1914) M W N 835; 16 
Bom. L R 863; 12 A L J 1281; 20 O L J513; 4l i A 
290 (P 0), 

(9) 21 A 99; A W N 1838, 170. 

(10) 121 Ind. Cas. 126; A 1 R 1929 Mad. 545 at p 
555; 29 L W 696; 26 M L J 673; Ind. Rul. (1930) Mad, 
142. 


(11) 8 M I A 400; 2 W R4; 1 Suth, 452,2 MHOR 
196; 1 Sar, 797, 





Wiel ip UUW KUOWL ds an legitimate Son. Lb 
was also ordained that a man of a superior 
caste could marry a woman of an inferior 
caste and provision was made for the sons 
from the wives of different castes in differ- 
ent proportions at the time of partition. It 
was, however, not open fora woman ofa 
higher caste to marry a man of an inferior 
easte when probably she would become 
an outcaste. Mr. Shastri, however, at 
p. 665 of his book stated that a woman 
living in adultery with a man of equal or 
superior caste did not become an outeaste. 
The only restriction, therefore, in marriage 
apart from questions of consanguinity was 
that marriage between woman of a superior 
caste and a man ofan inferior caste was not 
permissible. One of the recognised forms 
of marriage-was the gandharb form of mar- 
riage which is described as “the voluntary 


eg) 7 Ind. Oas. 459; 34 B 553; 12 Bom. L R 


Dy a BUH a wau Uykaius VIELOry over all People, 
by a son’s son he enjoys immortality and after- 
wards by the son of that grandson,he reaches the 
solar abode.” 


Various kinds of marriages were recog- 
aised on principles of morality because 1t 
was considered sinful for a man to have 
carnal connection with a female and not 
make a decent woman of her, by insisting 
that under whatever circumstances the con- 
nection bakes place a marriage must be 
deemed to have taken place. It is con- 
tended that if Onkar Bharthi had been 
borne in the days of yore, he would have 
been considered legitimate or principal 
child (awrasa) of Oudh Bharthi and Musam- 
mat Lakhraji would be deemed to have 
been married according to the gandkarb 
form of marriage. The only exception that 
was made formerly was in the case of a 
son begotten ona female slave, that isa 
dasipuira and there it was declared that a 


the Brahma or theasur form-of marriage, 
and the submission of the respondent's 
Counsel is that when the original text 15 
being interrupted the conditions prevailing 
in ancient times should be investigated and 
modern notions should not be engrafted 
unless justice, equity or, good conscience 
so demand. We feel inclined to agree 
with this argument, inasmuch as itis based 
on the scheme of the Mitakshara and 
when there is no express text forbidding 
an illegitimate child from succeeding to the 
estate of his mother and vice versa and 
when itfinds-support from modern writers 
on Hindu Law of great repute and by 
certain decided cases. Mr. Jogindra 
Chandra Ghosh in his principles of Hindu 
Law, Vol. I, Ed. 3. p. 69, quotes a text 
of Vrihatparasara which is as follows:— 

“Phe son begotten by one of equal caste (the 

(13) 30 A 508; 5 A L J 629; A WON 1908, 
229, 


Ed. 3, at p. 500, says, 

“Ilegitimacy is not a bar to the succession of 
children to their mother’s property, but in a com- 
petition between legitimate and illegitimate children 
the rights of the former prevail.” 

Sir Hari Singh Gour in his Hindu Code, 
Ed. 3, p- 1586, says as follows :— 

“Neither unchastity, as distinct from prostitution 
nor illegitimacy disqualifies an heir to a stridhan ; 
the reason for the one is the absence of any express 
disqualifying text, while theother is supported by 
express texts in its favour quoted under the next 
section..........J6 will be seen that under the Mitak- 
shara Law of inheritance to males, only the unchaste 
widow is disqualified from inheriting to her hus- 
band, though under the Dayabhag, such disqualiti- 
cation is more general, Bub so far as regards 
inberitance of the stridhan this qualification is 
generally absent whether the heir is subject to the 
Mitakshara or the Dayabhag Law.” 

. Again at p. 15387 he says, 

“Abundant texts (Manu-lX 35, 33) exist, in the 
early smritis recognisiug one’s natural offspring and 
there is no authority against the existence of herit- 
able blood between the woman and her offspring.” 


' Coming to the decided cases, the tirst 
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case which was relied on by the respond- 
ent’ was the case of Mayna Bai v. Ootaram 
(11); This was a decision by the High 
Court of Madras onthe remand of the case 
by the Privy Council. Certian passages 
from the judgment in this case support the 
plaintiff's contention. At p. 201* the learned 


Judges say as follows :— 

“Certainly there are many passages of the text 
writers which recognize the relationship of the son, 
irregularly begotten, to his mother’s family”. 

Yajnavalkya quoted in the Vivada Chinta- 


mani, p. 283 
“Adamsel's child is ons borne of an unmarried woman 
he is considered as the son of his maternal grandsire. 
This passage clearly recognizes the mother and her 
` son irregularly begotten, as cognate, and the Mitak- 
shara quoting Manu (Chap. I, s. XI, cl.7) points out 
that, if the girl is married, the child, although not 
begotten by the husband, becomes his son. The 
authorities already referred to, as to the son of 
concealed origin, also bear upon this point, and 
seemto show clearly that the Hindu Law, although 
for obvious reasons not recognizing as the husband's 
son one got bya man of unequal class, nevertheless 
given no ground whatever for supposing, that the 
circumstance of birth from illicit connection severs 
the union between the mother and her son, so as not 
to admit of heritable blood between them...,.....All the 
passages to be found in the text tooks have reference 
to the right of inheritance ex parte paterna. That 
from the younger Macnaghten, quoted in the Privy 
Council, is of that character, and it is wholly 
unnecessary to consider whether his opinion is well 
or ill-founded. The doctrine of Mr. Justice Strangein 
s. 363 of bis Manual is fully borne out by a dictum in 
thecase quoted Tara Munnee Dassea v, Motee 
Buneanee (14). It was a suit by the daughter, both in 
wedlock of a mother who afterwards lapsed into 
prostitution, to recover from the daughters born in 
prostitution the property of the mother. The Court 
held the plaintiff's title not made out, because the 
conduct of the mother had entirely severed her from 
her natural family, so thatthe plaintiff, the daughter 
born in wedlock, could not succeed to her, ‘here 
is also the dictum that’ the prostitute daughters are 
entitled to succeed, but the plaintiff's case failing this 
was not actually necessary to the decision.- In 
Madras, too, it has never been doubted that the children 
of the prostitute succeed to the property of their 
mother... =- .......Our reasoning, therefore, is that 
there is no authority against the existence of heritable 
blood between the woman and her illegitimate 
offspring.” y 

The next case that was cited by the 
‘Yespondent was thecase of Maharani v. 
Thakur Prasad 12 Ind. Cas. 778 (15) in which 
the learned Judicial Commissioners held : 

“that property acquired by an unchaste widow from 
the brother ofa man with whom she had lived for 
years as his concubine is not her siridhanin the sense 
in which the expression isused in the Hindu Law 
and further that the property so acquired by the 
widow goes to her illegitimate child and not to the 
members of her husband's family upon whom the 
widow had no claims whatever after she began to 
live with her paramour”. i 

The third case cited by the respondent is 

(14) 7 Sadr. Dew. Ud. 273. 

- (15) 12 Ind. Oas. 778; 14 O 0 234. 
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the case of Subramania Ayyar V. 
Rathnavelu Chetty (6) decided by the Full 
Bench of that Court in which the learned 
Judges held that 

“where an illegitimate son who ifhe had survived 
his putative father would have inherited his estate 
either alone or along with others dies leaving no 
issue, widow, or mother his putative father is 
entitled to succeed as his heir”, 

Although this case isa direct authority 
on the right of the putative father to 
succeed to the estate of his illegitimate 
son but there isa very full discussion in 
the judgment on the question of illegitimate 
children generally and the view that has 
been approved of is that of the cognation 


between the mother and her offspring 
there exists no doubt whatever. The last 
case that was cited on behalf of the 


respondent was the case of Kasturi v. 
Lote Major, 56 Ind. Oas. 952 (16) in which 
the Judicial Commissioners of the Nagpur 
Ccurt after a review of the original texts 
and the decided cases came to the conclu- 
sion that according to the Hindu Law an 
illegitimate daughter even among the twice 
born classes inherits ihe property of her 
mother in preference to trespassers. It will 
thus be seen that, although the cases cited 
by the appellant do not negative the right 
of Hindu mother te succeed to her 
illegitimate child, the cases cited by the 
respondent favour the proposition that there 
is heritable blood between the mother and 
her illegitimate offspring, and the Oudh 
case quoted above is a direct authority for 
the contention that the illegitimate son 
succeeds toher mother, and we are of the 
opinion that on the principle of mutuality 
the mother should succeed to her illegitimate 
child. ‘The original text is that the mother 
(not the wife of the father) succeeds to her 
son. 

In the absence of clear authority it has 
been held that the principles of justice, 
equity and good conscience can be applied 
in cases under the Hindu Law. In Myna 
Bayee v. Ootaram (11) already quoted the 
learned Judges say at page 1994, 

“This seems to be the rule of equity and good 
conscience, which, by our Charter, we are bound to 
apply where no positive provision of law exists”. 

In 14 Oudh Cases [Maharani v. Thakur 
Prasad (15) | at page 237t the learned 


Judicial Oummissioners say, 

“The present case beingone to which no express 
provision ofthe Hindu Law can be made applicable, 
the Court must decideaccording to the principles of 
justice, equity and good conscience”. 

(16) 56 Ind, Cas 952; 16 N L R 221 
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In Rada Kishan v. Raj Kuar (17) the the latter were recognised 
| learned Judges say, marriages. They included the 


“We cannot find amongst the authorities and texts capture of a woman as also the ke 


cited tous any sure principle to guide us in this 3 ‘ -i 
care. Under these circumstances, we must act on the woman raped while asleep. Or Pe 
principles of equity and good conscience”. see Kishun Dei v. Paltan (18). € 


There is abundant authority, therefore, in the eight recognised forms of ma 

the decided cases for the contention that now obsolete, unless they are sanc: 
in the absence of clear text and authority custom. The recognition of the 

i we can decide a point by applying the forms merely implied that the, pe 
principles of justice, equity and good ofmarriage ceremonies was no 
conscience. There may be some obscure tely essential, and that eve: 
texts which preclude an illegitimate son absence of such ceremonies 
from claiming rights of collateral succession union would amount to marriage 
and this may also be justified by equity there was no legal impediment o 
and good conscience, but an illegitimate of relationship or caste. With 
child after the death of his putative gress of time the need for suchc 
father can look up to no one except his was felt and marriages withe 
mother who brought him into the world, ceremonies ceased to be récogr 
and an erring mother can rely only upon so such forms became obsolete. 
her child after the death of cher paramour. Coming to suns, there were no 
The right of one to succeed tothe property 12 varieties (in reality 13) of sons 
of another can, therefore, be based on the recognised. The reason for the ; 
principles of justice, equity and good recognize all soris cf sons was the 
conscience, and there is no reason why the efficacy which the existence of a 
property shovld by escheat go to the ferred on the father. a 

: Crown. “Because the son delivers his father 


For the reasons given above, I would hell called put, therefore, he has béen c 
uphold the decision of the Court below and Sie baka 9138) Ba e SE eee 
dismiss this appeal with costs. ; The hell consisted of the cutti 
Sulalman, C. J.-I agree with my one’s line; and inasmuch as the 
learned brother, and would like to add only stored the line, he was the delive 
afew words on the rightof a motherto hell (Dayabhag). Ih 
| inherit her illegitimate son's estate under The issue from any of the eig 
the scheme of inheritance as given inthe of marriage was the aurasa or le 
Mitakshara. son, being born of a legal wife. 
If for a moment we confineour attention of equal caste, espoused in Jan 
to the old law, without taking into account lock is a legal wife: and a son 
the subsequent rulings, the position is (by a husband) on her, is a 
perfectly clear. Illegitimacy in the sense legitimate son; and is chief | 
in which it is now understood was not at (Mitakshara Chap. I, s. XI, pl. 
all recognised under the ancient Hindu other varieties of sons were not | 
i Law. It could only come inifthere wasa both husband and wife, and ine 
legal impediment to marriage orthe order gon of an appointed : daughter, 
of the castes was infringed by awoman of of two fathers, a son begotte 
a higher caste marrying a man ofa lower Sagotra (kinsmen) or by any othe 
caste. So as the man and the woman not of lower caste) and the son 
belonged to the same caste and there wasno origin, when secretly brought fo: 
legal impediment to marriage, either on husband's house, provided that th 
account of blocd relationship or on account though his identity be not asc 
of the woman being already married, any must have belonged to the san 
union between the two was recognised asa Pl, 7 of this s. XI isof particular im 
valid marriage. Indeed, besides eight “A damsels child {kanian) is the offs) 
| different forms of marriage there were unmarried woman by a man of equal 
| numerous other forms of marriage, rendered pti 1 a preceding ey id 
: : valid by custon like karao, sagai ete. To these dp end abide in her a A 
may now be added marriages recognised by if she be married, the child becomes the 
statute. Four of these were approved forms husband.” 
of marriage and the remaining four It is not necessary to men 
. disapproved fcrms. Butall the same,even — (18) 90 Ind. Cas. 358; 23 ALJ 981; L E 
s (17) 13 A 575; A W N 1891, 158. Civ; A I R 1926 AL. 1; 48 A 126. 
EN 


y 
y 
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remaining. varieties, The rest were the 
adopted son, the son purchased, the self- 
given son, the son accepted while yet in 
the womb and received with the bride 
and a deserted son forsaken by his parents 
(pl. 1). It is accordingly clear that if an 
unmarried girl had connection with a 
man of equal class and gave birth to a 
son, he was regarded as the son of the 
mother’s father. Although according to 
present notions he would be an illegitimate 
child, yet he was regarded in the Mitak- 
shara as the son of his maternal grand- 
father and a fortiori the son of his own 
mother who gave birth to him. 

It would, therefore, seem that with these 
numerous varieties of marriages and still 
more numerous Varieties of sons, there was 
no question of any illegitiniacy unless there 
was a legal impediment to marriage on 
account of relationship or infringement of 
the rule of caste. Manu recognised that 
the, first. six sons were both heirs and 


. kinsmen, while the last six were only 


kinsmen and not heirs (Mitakshara 
Chap. I, s, XI, pl. 30). Pl. 39 recognised 


the damsel's son, the son of hidden origin, 


the son received with the bride and the 
son by a twice-married woman as being 
of like class through their natural father. 
Pl. 40 laid down that issue procreated in 
the direct order of castes were com- 
prehended under legitimate issue. Pl. 41 
went even further and recognised the son 
by a sudra wife as legitmate, though he 


“was entitled to only a tenth part of the 
| estate. 


Section XII laid down the rights of a 
son by a female slave (dasi putra) born 
of a sudra father. He was allowed a 
share by the father’s choice, and if the 


“father be dead, he would get a share by 


right. But it was made clear that the 
son begotten by a man of a regenerate 
class on a female slave did not obtain a 
share even by the father’s choice. 

‘Thus the main principle was that the 
rule of caste should not be broken. It was 
only in the case of a female slave born 
of a man of a regenerate class that the 
child was not entitled to a share in the 
father’s estate. 

Chapter IJ, s. III, pl. 1 recognised the 
right of the two parents (pitarau) to succeed 
to the property. The mother was even given 
preference. Thus, under the strict Hindu 
Law, as laid down in the Mitakshara, 


there could be no manner of doubt what- ` 


soever that the mother of a child born of 
a person of her own caste, even though 


* 
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both man and woman were regenerate, 
was entitled to succeed to her son's estate. 
Indeed, in such a case the union was one 
of the recognised forms of marriage and 
the son was a legitimate son, and in 
fact came within the category of the aurasa 
sons, the chief in rank. 

But the position has been considerably 
modified in view of the fact that many 
forms of marriage and varieties of sons 
are obsolete, in the sense that, unless 
allowed by custom, they are not recognised 
by law. The question of legitimacy has 
therefore come into prominence and the 
issue born of an unrecognised connection 
cannot be regarded as a legitimate son 
at all. The son of a permanent concubine 
would, therefore, now be an illegitimate 
son. 

Another change that has been brought 
about by modern conditions is the aboli- 
tion of slavery. There can no longer be 
any dasi putra in the strict sense ofthat 
word. 

Now coming to the  case-law, their 
Lordships of the Privy Council have laid 
down in unmistakeable terms that illegi- 
timate children begotten by a regenerate 
man are not entitled to inherit the father’s 
estate but are entitled to maintenance 
only, Chouturya Run Murdun Syn v. 
Sahub Parhulad Syn (19), and Roshan Singh 
v. Balwant Singh (20). It is, therefore, 
clear that there is now no legal tie and 
no relationship: recognised by law between 
an illegitimate son and his father. A Full 
Bench of the Madras High Oourt in 
Subramania Ayyar v. Rathnavelu Chetty 
(6), has ruled that where an illegitimate 
son who, if he had survived his putative 
father, would have inherited his estate 
either alone or along with others dies leav- 
ing no issue, widow or mother, his putative 
father isentitled to succeed as his heir. 
I should like to reserve my opinion on this 
point which does’ not arise in the case 
before us. 

Their Lordships of | the Privy Council 
have not ruled that there is no relation- 
ship between. the illegitimate son and 
his mother. In the case of the father 
when there is no legal marriage, there is 
no presumption of paternity. Aoccord- 
ingly there is an amount of uncertainty 
as to the parentage. But the birth of 
the child from the womb of her mother 


(19)7 MI A 18 at pp 50, 51; 4 W R132; 1 Suther 
353; 1 Sar. 591 (P O.) 

(20) 22 A 191; 27 1A 51;40 W N 353; 7 Sar, 642 
2 Bom, L R 529 (PO). 
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can ke ascertained with certainty. It 
would, therefore, seem that even if the 
illegitimate child dces not succeed to the 
estate of his father, it does not necessarily 
follow that he should not succeed to the 
estate of his mother. As a female slave 
no longer exists and concubinage cannot 
now be recognised as marriage, their 
-Lordships of the Privy Council have held 
that the son of a sudra by a kept mistress 
of the one of the lower castes, in perman- 
ent or continuous concubinage, must now 
come in the category ofa sonof asudra 
born of a female slave, within the pro- 
visions of Chap. I, s. 12 of the Mitakshara. 
Such aperson is treated in all respects 
as if he were born of a female slave; and 
his mother, a permanent concubine, is 
treated as such, In other words, a dasi 
(female slave) is now taken to include 
avardudha who is, strictly speaking, a mere 
concubine. Of course, when the con- 
cubinage is not permanent or continuous, 
there would be no analogy between a 
concubine and a female slave. Evenin 
the case of a female slave it was neces- 
sary that she should live in the house 
with the family. The case of a permanent 
eoncubine, though living in a separate 
house, is not dissimilar. 

But asthe only question before us is 
whether a mother can succeed to her 
illegitimate child, I should like to con- 
fine myself strictly to this one point. 
I would answer the question in the 
affirmative for the following reasons:— (1) 
Chap. XI, s. 3, pl. 1 of the Mitakshara 
is general in its terms „and gives the 


right of succession to parents, It dces 
not confine inheritance to the mother 
who has been lawfully married tothe 


father. The regenerate father is now cut 
off under the Privy Council rulings, but 
the mother has not beenso cutoff. The 
only serious difficulty is that the word 
pitarau (two parents) used in the section, 
is also used in the Chapter dealing with 
partition where a mother also gets a share. 
In that Chapter the mether must neces- 
sarily be a legally wedded wife and’ not a 
mere concubine or kept mistress. 

“(2) There is no express text in the 
Mitakshara laying down that a mother 
should not succeed to her illegitimate 
child. Distinctions were drawn in Chap. I, 
ss. 11 and 12 between the son born of a 
sudra wife and the son born of a female 
slave, so far as the inheritance to the 
father’s estate is concerned; but nosuch 
distinction is attempted to be drawn in 
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Chap. KI, s. 3, where the parent's right to 
succeed is mentioned. MBA 
(3) Under the old Mitakshara Law the 
mother would undoubtedly have succeeded 
to her son born in the circumstances 1n 
which we would now regard him asan 
illegitimate son. The son referred lo in 
8.3 would have included issue born out 
of any of the eight varieties of mar- 
riage. ; 
(4) Some forms of marriage, unless 
recognised by custom, have tecome 
obsolete. But the relationship of the 
legitimate child with hisown mother who 
gave birth to him is not extinct. The Jaw 
does not recogniseany relationship between 
the regenerate father and his illegitimate 
son; but the same cannot ke said as to 
the relationship between the mother and 
her illegitimate son. , 
(5) Their Lordships of the Privy Council 
have not expressly ruled that the mother 
is also disqualified from inheriting the 
estate of her illegitimate son. | ; 
(6) There are some Indian authorities in 
support of the converse right of the 
illegitimate child to succeed to his mother’s 
estate, and 
negativing the right of the 
succeed to her illegitimate son. 
(7) And lastly, the i 


mother to 


succession of the 
mother to her illegitimate son is not only 
in consonance with the scheme of in- 
heritance under the Mitakshara Law bat 
is alsoin accordance with the principles 
of justice, equity and good conscience. The 
erring mother had after all given birth to 


the child and bred and brought him up. | 


She was the only person on whom the 
son, while a minor, was dependent, and 
she might well in return expect support 
from him in her old age, and, therefore, 
also succeed to his estate if she survives 
him. The English Common Law doctrine 
of treating an illegitimate son as filius 
nullius is not applicable to Hindus. On 
the other hand the inheritance of a mother 
to an illegitimate child is not unknown 
in India. Where such a custom existsa 
Hindu mother and her illegitimate son 
would be heirs to each other. Although 
ihe point has no bearing on the question, 
it may not be altogether out of place to 
mention that under the Sunni Law, 
although an illegitimate child and his 
father are not related in law and are 
therefore, incompetent to inherit from each 
other, the mother and her illegitimate 
offspring are competent to do go. NAN 

„I would, therefore, hold that even if Oudh 


there is no direct authority | 








JALAL au iH MAYU HUT 
being goshains, were not sudras, or even 
if sudras, she was not his permanent con- 
cubine, Onkar Bharthi being her illegiti- 
mate child by Oudh Bharthi, she is 
entitled to succeed to the estate of Onkar 
Bharthi. 

By the Court.—The order of the Court 
is that the appeal fails and is dismissed 
with costs. 

N. Appeal dismissed. 
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i : versus 
MOHAMMAD HABIB ULLAH KHAN 
AND OTAERS—PLAINTIFFS— 
RESPONDENTS 


- Guardians and Wards Act (VIII of 1890), s. 38— 


If applies to case where guardian is not appointed 
by Court—Suit by minors against legal representa- 
tives of guardian—Compromise by one of the legal 
representatives—Suit against others, if barred, 

The principle underlying s. 36, Guardians and 
Wards Act is one of universal application and 
can be applied even to a case where the 
guardian is not appointed by the Oourt, Therefore, 
8:36 authorisesa suit by minors against the legal 
representatives of a guardian for accounts. Ths 
fact that the minors have entered into a com- 
promise with one of the legal representatives 
cannot in any way deprive them of the right of 
bringing a suit for rendition of accounts against 
the others, 

. [Case-law referred,] : 

5.0. A. from the preliminary decree of 
the District Judge, Mianwali, dated June 13, 
1933. 

_ Mr. Barkat Ali, forthe Appellant. 

Mr. Badri Das, forthe Respondents. 

. dudgment.—The following pedigree 
table will be helpfal in understanding the 
facts of this case: f 


[ABDUL REHMAN KHAN. 
| = 





: | 
Mohammad Amir Abdullah Khan 
| 





| | | 
Inayat Ullah, Zaffar Ullah, Habib Ullah, 
plaintiff. plaintiff plaintiff. 


il 
Karam a Khan} 


Allah Dla Khan, 
defendant, 
“The facts bearing on the question of 
law involved in this appeal may be shortly 
stated. Mohammad Abdullah Khan died 


| 
Wali Dad Khan 


“ Wali Dad Khan came to 
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and began to manage their estate. Karam 
Dad Khan died on August 10, 1928. 
After his death the Deputy Commissioner 
and the Tahsildar locked up his bungalow, 
and took possession of all the records, 
registers and account books. The Tahsildar 
got the account books of the deceased, 
Karam Dad Khan, examined by one Amir 
Chand in order to ascertain the share of 
the plaintiffs. On attaining majority 
Habib Ullah, plaintiff No. 1, demanded 
his own share and that of his brothers 
from Wali Dad Khan and, Allah Dad 
Khan, the sons of ‘Karam Dad. Khan. 
a settlement 
with the plaintiffs and paid Rs, 20,736-9-6 
in cash and executed a pro-note in their 
favour for Rs. 9,000. Allah Dad Khan, 
defendant, refused to enter into any com- 
promise with the plaintiffs, and thereupon, 
they instituted the present suit for rendition 
of accounts against him. 

The main objection raised on behalf of 
the defendant was that no suit for rendition 
of ‘accounts was entertainable against him. 
The learned Subordinate Judge held that 
it has been established on the record that 
Karam Dad Khan, the father of the 
defendant, acted as the guardian of the 
plaintiffs and that he was, therefore, a 
trustee on their behalf.’ He further held 
that, in view of his finding on the first 
issue, the defendant was liable to render 
accounts to’ the plaintiffs. He, therefore, 
granted the plaintiffs a preliminary decree 
directing that accounts be taken in the 
presence of the parties, and a final decree 
passed for the amount which- may as the 
result of this account taking be found 
due to the plaintifs. The defendant 
preferred an appeal to the District Judge. 
The learned District Judge affirmed the 
devision of the trial Court, and thereupon, 
the defendant has preferred a second appeal 
to this Court. : 

It was contended on behalf of the 
appellant that he was not on good terms 
with his fafher, and that he did not, in 
any manner, take part in the manage- 
ment of the property of the plaintiffs. 
At the time of ths death of his father 
the defendant was living separately at 
Murrec. As soon as Karam Dad Khan 
died the executive authorities took posses- 
sion of his bungalow together with all its 
contents at the instance of the elder brother 
Wali Dad Khan. It wasurged that in these 


. 


Gircumstances it was not open to the 
plaintiffs to demand any accounts from 
the defendant. It was further urged that 
a minor's suit for rendition of accounts 
against the legal representatives of his 
late. guardian was not maintainable, and 
it was incumbent on the plaintiffs to go 
through the accounts themselves and to 
institute a suit for a specific sum. It 
was maintained that by instituting a suit 
for rendition of accounts the plaintiffs 
were asking the Court to. perform the 
duties which devolved upon them. Relia- 
nee was placed on Pritam Singh v. Mubarik 
Singh 9 Ind. Oas.591 (1), Manmatha Nath 
`- Bose v. Basanto Kumar (2), and Kumuda 
Charan v. Asutosh Chattopadhaya 16 
Ind. Cas. 742. (3), ‘in this respect. The 
learned Counsel also submitted that sub- 
s. (3), 8.41, Guardians and Wards Act, 
was also a bar to a suit for rendition 
ef accounts against the legal representa- 
tives of a deceased guardian. 

The ruling reported as Pritam Singh 
v. Mubarik Singh (1), was considered in 
a Division Bench ruling. of the Punjab 
Ohief Court reported as Muhammad Jamil 
v. Mehran Bibi (4). It was observed, 
therein that Pritam Singh v. Mubarik 
Singh (1), is based on the Allahabad 
ruling reported as Munmatha Nath Bose v. 
Basanto Kumar (2). i 
n The Allahabad ruling was disapproved 
on the ground that it overlooked the 
provisions of ss. 36 and 37, Guardians 
and Wards Act. It was held in this case 
that a suit by a ward for an account of 
the amount due to him is competent 
against the legal representatives of his 
deceased guardian. The entire case-law 
on the subject was exhaustively discussed 
in a recent decision of this Court reported 
as Mohar Singh v. Daulat Ram (5). It 
was laid down that a suit could be main- 
tained against the legal representatives 
of the deceased agent in which they 
could be made liable for the moneys 
which were due by the agent to the 
principal to the extent of the assets 
received by them on his death. It is 
unnecessary to consider a large number 
of other authorities cited on behalf of 
the respondent as almost all of them have 
been dealt with in Mohar Singh v. Daulat 
Ram (5). I respectfully agree with law 

(1) 9 Ind, Oas. 591. 

(2) 22 A 332; A WN 1900; 98. 

(3) 16 Ind. Oas, 742. 

4) 46- Ind, Oas. 457; A I R 1918 Lah. 119; 55 
P R1918; 124P WR 1918; 122 P L R 1918, 

(5) 110 Ind, Oas, 491; AI R 1028 Lah. 534. 


Due a a 


laid down in that ruling. Section 36 
definitely authorises a-fsuit against the. 
legal representatives of a guardian for 
accounts. This section is specifically, 
applicable to the facts of the present, 
case as Karam Dad .Khan was not a 
guardian appointed by Court. The 
principle underlying that section is, how- 
ever, one of universal application and has 
been approved of by this Oourt in 
Muhammad Jamily. Mehran Bibi (4), and 
Mohar Singh v. Daulat” Ram (5). I am, 
therefore, of the opinion that the plaintiffs- 
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‘were entitled to maintain a suit for the 


dant. . 

It was urged by the learned Counsel 
for the appellant that: in the present case 
the plaintiffs had arrived at a settlement’ 
with the appellant's brother Wali Dad 
Khan and had accepted a sum of about 
Rs. 29,000 as the amount due by Wali 
Dad Khan to them. It was maintained 
that the plaintiffs had. already gone through 
the accounts and had ascertained the sum 
that was due to them from each of the 
sons of Karam Dad Khan, and that it 
was incumbent on them to ‘sue him for 
the same amount which they had accepted 
from his brother. The learned Counsel 
for the respondents contended that the 
appellant had repudiated the correctness 
of the amount found duein Ex. C: W. 
No. 2-1, and that as he refused to be 
bound by the settlement entered into 
by his brother, it was not open to him 
to rely on that settlement. In my opinion, 
the fact that the plaintiffs have entered 
into a compromise with the. defendant's 
brother cannot in any. way deprive them 
of the right of bringing a suit for rendi- 
tion of accounts against the defendant. 
Amir Chand went into thé accounts at 
the bidding of the executive authori-. 
ties when they -were considering the 
question whether the estate of the minors 
should be placed under the charge ofa, 
Court of Wards. The defendant cannot 
both repudiate the audit of accounts, 
and also rely upon it in order to defeat 
the claim of the plaintifis. The settlement 
between Wali Dad Khan and the plaintiffs 
cannot, therefore, affect the decision of 
the present case. 

The account bcoks were originally taken 
possession of by the executive authorities 
but it is clear from the judgment of the 
Senior Subordinate Judge that these 
account books have now . actually been 
handed over to. the Court and, therefore, 


rendition of accounts against the defen- 








the přactical dltticulty in the way of 
taking accounts has been solved. 


_ _ Forthe foregoing reasons, I affirm the 
decisions of the Court below and dismiss 


this appeal with costs. 
D. ` Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No; 1321 of 1931. 
March 9, 1934 
NIAMAT-ULLAR, J. 

SYED AHMAD—PLatntirr—APPELLANT 
versus 
Hafiz ZAHID HUSAIN AND OTHERS — 

f _  DEFENDANTS— RESPONDENTS 

„Muhammadan Law—Wakf—Mosque—Nature of 
its dedication—Right of administration of wakf— 
Right of beneficiaries- Easements Act V of 1°82), s. 
60—Inference of revocation of license, when arises, 

A mosque, from its very nature, is dedicated for 
worship and is open toall Muslims, local and others. 
It is dedicated fora specified purpose and not tothe 
local Muslims for such benefit as they may choose 
to derive therefrom, They cannot of right claim to 
use it for any other purpose, however meritorious or 
beneficial it may be to the members of the local 
Muslim community. [p. 1026, col, 2.) : 

A “wakf™ property is not vested in the “ muta- 
walli," but the latter is the only individual who has 
the right of administration vested°in him ; and so 
long as he is in charge of the “ wakf“ property, no 
outsider has any right of interference. The “ muta- 
walli “ for the time being is to carry outthe known 
objects of the“ wakf" and is not bound to allow 
auch use of the wakf „property, however laudable, 
as isnotshown to have been one of the objects of 
the wakf. Itis open to the mutawallito throw open 
the .wakf property for purposes other than those 
originally intended by the wakf provided they do 
not conflict with and in no way prejudice the latter, 
but he cannot be compelled to do so by those claim- 
ing to be the beneficiaries who are entitled only to 
participate in the benefits arising from the ‘wakf’, and 
cannot arrogate to themselves the right of setting up 
a Committee 1o displacé'the authority of the ‘muta- 
walli’. [p. 1096, col. 2;p. 10°7, col. 1.] 

Where it, was with the plaintifi's permission that 
the defendant Committee put up a. thatchon the 
chabuttra adjoining the mosque to afford accommo- 
dation for the growing needs of the school within 
one portion of the mosque : 

Held, that the position of the Committee was no 
better than that ofa licensee and the attempt of the 
defendant to build on the chabutira, the protest of 
the plaintiff and the denial ofits rights followed by 


- the suit, were circumstances which led to the infer- 


ence that there wasa revocation by the plaintiff of 
the license granted by him. 


S. C. A. from the decision of the District 
J paee, Moradabad, dated September 12, 
1931. 

Messrs. Hyder Mehdi, B. Mukerji and 
Hasan Mohiuddin Abbasi, for the Appellant, 

Messrs. Sri Narain Sahai and S. Majid 
Ali, for the Respondents. 

Judgment.—This “is an appeal from 


a dezree passed by the learned District 
Judge, Moradabad, reversing that of a 
Munsif of that district ina suit brought 
by the plaintiff-appellant for recovery of 
possession of a certain ‘“‘chabuttra” ap- 
pertaining to a mosque situate in Mohalla 
Chilla, town Amroha, district Moradabad. 
The facts found by the lower Appellate 
Court, and which can no longer be 
questioned in second appeal, are as follows: 

The mosque in question was built 
nearly 300 years ago. The plaintiff's 
ancestor was a local saint, who became 
somehow associated with this mosque. In 
the courtyard of the mosque, there is a 
place known as “chilla-gah,” which means 
a place where the saint used to retire in 
seclusion. As is not unusual in towns 
having Muslim population, a small 
“maktah” or school for religious instruction 
inside the mosque premises was in exist- 
ence The mosque had on two sides of 
it spare land appertaining to it. Onthe 
land lying to the east of it three rooms 
and a verandah were constructed, partly 
by public subscriptions and partly by the 
plaintiff himself. These premises were 
intended for the school. Between the 
school building and the mosque an open 
space was left and is shown in the plan 
as “sahan darsgah.’ The entrance to the 
mosque is shown on the south. This 
entrance leads to the sahan mentioned 
above, and therefrom to the mosque. On 
either side of the entrance there are open 
spaces admittedly appertaining to the 
mosque. On the land lying to the east 
of the entrance there isa well. To the 
west of it are two rooms which appear 
to be . adjuncts to the mosque. These 
rooms have doors towards the south, 
opening on a “pucca chabuttra,” which 
extends further south to the public road. 
The controversy in this case relates to 
this “pucca chabuttra.” Theschool located 
in the building to the east of the mosque 
appears to have made considerable pro- 
gress. When need for more accommoda- 
tion was felt, a tiled shed was put up 
on the “chabuttra” already referred to. 
A reference to the plan on the record 
will show that the “chabuttra,” which is 
to the south of the mosque, 19 altogether 
detached from the main school building 
to the east of the mosque. The manage- 
ment of the school has for sometime been 
in the hands of a local committee, of 
which the defendants are some of the 
members. The latter pulled down the 
tiled shed and attempted to make a 


to extend the accommodation for the 
school. The plaintiff who claim to be the 
“mutwalli” of the mosque and entitled to 
the offerings made in the chillah-gah, already 
referred to, objected to any building 
being erected on the pucca chabuitra. The 
defendants denied the plaintiff's right as 
a mutwalli and his right to prevent them 
from making the contemplated construc- 
tion and insisted on their own right to 
build. The plaintiff instituted his suit 
immediately, claiming possession of the 
chabuttra and injunction restraining the 
defendants from making any construction. 
The plaint contains an allegation that 


the plaintiff is the “mutwalli” of the 
mosque and of all land appertaining 
thereto, that the chabutira is an ap- 


purlenance to the mosque and that the 
defendants had no right to build against 
the wishes of the plaintiff. 

In defence the plaintiff's right —as a 
“mutwalli" was denied. The existence 
of the schooland of the local managing 
committee was alleged. It was pleaded 
that the defendants were some of the 
members of the managing commiltee and 
were not liable to be sued, as the con- 
struction was being made by the manag- 
ing committee, which should have been 
impleaded. It was averred that the 
echool, for which the proposed construc- 
tion is intended imparts religious educa- 
tion which cannot in any way be in- 
consistent with the purposes for which the 
chabuttra in dispute exists. 


The learned Munsif found in 
of the plaintiff on all the points and 
decreed his suit. The learned District 
Judge held, in appeal by the defendants 
that the chabuttra in dispute was an ap- 
purtenance to the mosqve and that the 
plaintiff was the mutawalli of the mosque. 
He however held that the defendants were 
not trespassers and could not be ejected 
by the plaintiff. He thought that the 
plaint, which did not disclose the existence 
of the school, was “disingenuous.” Ac- 
cordingly the defendants should not have 
been described as trespassers, and are not 
such. The grounds on which the learned 
District Judge dismissed the plaintiff's suit 
may be stated in his own words: 

“It appears to me necessary to infer that who- 
ever dedicated the mosque and with it the land 
adjacent to it did so for the tenefit of the 
Muhammadan public of the immediate neigh- 
bourhood, and it appears to me that the muta- 
walli must be regarded merely as an officer whose 
duty it is to carry out the wishes of the founder of 


favour 


and has been located on the land in the immediate 
vicinity of the mosque proper for at least ten years 
with the plaintiff's acquiescence, is an institution 
supported mainly, if notentirely, by the subscrip- 
tions of the Muhammedans of the neighbourhood 
and is managed entirely, by a committee of those 
Muhammadans. Jt appears to me legitimate to 
infer that the action of the defendants in starting 
to replace a temporary thatched structure on the 
chabutra by a more permaneni structure -had the 
approval of the Muhammedan public in the, neigh- 
bourhood in general This inference is strengthened 
by the fact that all the defendants witnesses are 
persons of respectability from the mohalla, while 
none of the plaintiff's witnesses are of the mohalla 
and the plaintiff himself admits that for years past 
he has seldom visited the mosque except to collect 
money annually at the fair, ih ` 

“Tt appears to me that when the Muhammadan 
public of the neighbourhood, for whose benefit a 
mosque was originally erected and ‘dedicated, decided 
to put the land appurtenant to and in the immediate 
neighbourhood of it to a certain purpose, ‘the’ 
mutawalli has no right to treat them as mere 
trespassers or to put’ an arbitrary velo on their 
proceedings. On a mutawalli going into -Court as 
against the representatives of the public in’ such 
circumstances, the issue before the ‘Court is; I take 
it, whether the purpose, to which the’ defendants 
desired to put the land, is a proper and seemly 
purpose ............ The question therefore appears to 
me to be .narrowed down to this whether the 
erection of a more permanent- structure on the 
chabutra for the purpose of the existing school does 
or does not affect tho convenience or dignity `of 
worship in the adjoining mosque, and as nobody 
has ever suggested that it does, there can only he 
one answer to: that question ” ; 

These observations are based on a mis- 
apprehension of the object of the mosque, 
of the right of the mutawalli and of the 
rights of the local Muhammadans as 
against the mutwalli. It is an unwarranted 
inference that whoever. dedicated . the 
mosque, and with it the land adjacent -to 
it, did so for the general benefit of -the 
Muhammadan public of the immediate 
neighbourhood. A mosque, from its very 
nature, is dedicated for worship and ‘is 
open to all Muslims, local and others. It 
is dedicated for a specified purpose and 
not to the local Muslims for such benefit 
as they may choose to derive therefrom. 
They cannot of right claim to use it for 
any other purpose however meritorious or 
beneficial it may be to the members o 
the lecal Muslim community. i 

It is true that a “wakf? properly is not 
vested in the “mutawalli,” but the latter 
is the only individual who has the right 
of administration vested in him; and go 
long as he is in charge of the. “wakf” 
property, no outsider has any right-of in- 
terference. The view that the “mutawalli” 
“must be regarded merely as:an_ officer, 


whose dutyit is to carry out the wishes’ of 


the founder of the trust” may be correct, 





_ but itis not suggested that the original 





founder dedicated the chabutira for the 
educational needs of the locality. It may 


-be inferred from ils situation that it was 


meant.for purposes incidental to the use 
cf the mosque.- The rooms and the cha- 
buttra in front of it might have been 
intended for temporary stay of Muslim 
way-farers as is not uncommonly the case 
with. mosques in this country. Moreover, 
the “‘mutawailt” for the time being is to 
carry out the known objects of the “wakf” 
and is not bound to allow such use of the 
wakf property, however laudable, as is 
not shown to have been one of the objects 
of. the wakf. 

Itis open to the mutawallit to throw 
open the wakf property for purposes other 
than those originally, intended by the 
wakf provided they do not conflict with 
and in no way prejudice the latter, but 


- he cannot be compelled to do so by those 


claiming to be the beneficiaries. It may 
be, as the learned District Judge has 
inferred, thatthe action of the defendants 
has the sympathy of the Muhammadan 
public in the neighbourhood. This is, how- 
ever, beside the point. The question is 
whether the Muhammadan public, repre- 
sented by the defendants, assuming they 
do represent the Muhammedan public, have 
any right to impose their will on the 
“mutawallt” of the mosque in respect of 
the property appertaining to it. The 
only ground on which the learned Judge 
thinks that they have such right is that 


“the mosque and the land appertaining to 


it were intended by its founder for the 
benefit of the Muhammadan publie of the 
neighbourhood. As already stated: this 
is an’ unwarranted assumption, except so 
far that the Muslim public of the locality, 
in common with all other Muslims have the 
right of worship in the mosque bui have 
no right to interfere with the actual 
management or with the possession of the 
mosque property so long as there is a 
“mutawalli” in whom the administration 
of the property and the mosque is vested. 
To recognise the rival claim of the Muham- 
madan public of the neighbourhood to have 
concurrent authority with that of the “mu- 
tawalli” will be to introduce chaos in 
the administration of the “wakf" pro- 
perty. There is a likelihood of con- 
stant” friction, and the interests of the 
“wak” are bound to suffer. In any given 
case, if the conduct of the “mutawalli’ 


is antagonistic to the objects of the “wakf' 


or his administration of the wakf property 


is such as to render fim ann 10r vue 
office, it is open to those interested in the 
wakf to obtain his removal in due course 
of law; but so Jong as he remains the 
“mutawalli,” he has practically the same 
right of management and possession in 
relation to outsiders as an individual 
owner has in respect of his own property. 
Beneficiaries are entitled merely to partici- 
pate in the benefit arising from the “wakf” 
but they cannot arrogate to themselves 
the right of setting up a committee to 
displace the authority of the ‘“‘mutawalli.” 
As to whether the purpose for which part 
of the “wakf? property is sought to be 
used by persons other than the “mutawalli” 
is “proper and seemly” is a matter for 
the “mutawalli” to consider. Ifthe latter 
disapproves of it, his decision cannot be 
vetoed by the beneficiaries. 

The plaintifi’s objection tothe “chabuttra” 
of the mosque being built upon for the 
purposes of the school is, in my opinion, 
not unreasonable. Once it becomes the 
cite ofa “pucca” building, it cannot be 
resumed for the purpose of the mosque 
proper. It will pass out of the plaintiff's 
management and be under the control 
of the managing committee of the school. 
It was with the plaintiff's permission that 
the commities put up a thatch on the 
chabuttra to afford accommodation for the 
growing needs of the school. The position 
of the committee wasno better than that 
of a licensee. The powers of (he “muta- 
walii” to deal with “wakf’ property are 
limited. He will be acting beyond the 
scope of his authority if he allows the 
chabuttra in question to be irrevocably 
taken possession of for the construction 
of a substantial builditig thereon. So long 
as there was only a thatch, the mutawalli 
could revoke the license but he will nob 
be entitled to do so after a permanent 
structure is erected. 

The defendants’ attempt to build on the 
“chabuttra,”’ the plaintiffs protest, and the 
denial of his right followed by the insti- 
tution of the suit are circumstances which 
give rise to lhe inference that the plaint- 
iff revoked the license originally granted 
by him, The fact that he sued for recovery 
of possession of the “chabuttra” from 
which he has been dispossessed, is itself 
a clear indication of the fact that he does 
not desire to continue the license. 

I donot think that the plaint can be 
rightly characterised as ‘‘disingenuous”. 
If the facts therein alleged be accepted 
as true,—and they have been accepted ta 


be so by the learned District Judge— the 
defendant's position in law is clearly that 
of trespassers, {hat is to say, persons hav- 
ing no right to be in possession of land 
which they insist on retaining. The fact 
that the plaint did not disclose the exis- 
tence of the school does not in any way 
lay it open to objection. It did state 


that the defendants were attempting to. 


make some construction on the chabuttra.” 
Whether the contemplated building was 
intended for school or otherwise can make 
no difference since the plaintiff had an 
absolute right to prevent the defendants 
from making the construction on the 
“chabuttra’. A subsidiary relief was also 
claimed by the plaintiff. The defendants 
had cut a‘'nim” tree which existed onthe 
“chabuttra” and he claimed Rs. 25 as com- 
pensation. The trial Court decreed it. 
There can be no doubt that, if the plaintiff 
is entitled to the main, relief claimed by 
him, his right to recover damages for the 
“nim” tree cannot be disputed. 

In the view of the case I have taken, 
this appeal must succeed. It is accordingly 
allowed with costs. The decree of the lower 
Appellate Court is set aside and that of 
the Court of first instance is restored. 
Leave to appeal under the Letters Patent 
is asked for and is granted. 

D. l Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 121 of 1933 
August 28, 1934 
FAZAL Aut AND JAMES, JJ. 
BHIRGUNATH PRASAD SINGH 
—APPELLANT 
versus 
Musammat ANNAPURNA DAISIJUARIN 
— RESPONDENT 

Contract—Consideration—Suit for ejectment ` and 
recovery of cess—~Decree for latier—Subsequent 
agreement between parties accepting decree —Agree- 
ment, if valid—Registration Act (XVI of 1908), 3. 17 
—Agreement to abide by decree relating to immovable 
property Registration if essential~-Contract Act (IX 
of 1872), s. 28— Agreement not to appeal, if void — 
Evidence Act (I of 1872), s. 115~—Judgment-debtor 
induced by conduct of decree-holder not to appeal— 
Decree-holder, if estopped. | 

In a suitby the lessor for ejectment and recovery 
for rent and cess the lessor obtained a decree for the 
latter relief. Subsequently an agreement was drawn 
up between the lessor and the lessee by which the 
lessee accepted the decree and paid the decretal 
amount : : 

Held, that asthe parties had agreed to treat the 
decision as final it must also beheld that they had 
agreed by implication that neither party should 
prefer..an appeal against that decision. The decree 

- being partly in favour of the lessor and partly in 


le a Kana Bee ee eee oe ee Ua VALI UB LIN 


avo dv 


favour of the lessee each party gave up something | 
in favour of the other under the agreement and so 
the agreement was not without consideration, í 

An agreement toabide by the decree which has 
been passed by a Oourt of competent jurisdiction, 
even though the decres relates to immovable prop- 
erty cannot by itself create, declare or extinguish 
any right or interest in immovable property, because. 
the right has already been declared or adjudicated 
by thedecree and such agreement need not. be - 
registered, Abdul Samad Khan v. Bibtjan (1), 
referred to. ~ 

An agreement not to appeal against a decree is 
not a void agreement and is not prohibited bys. - 
28, Contract Act. Anant Das v. Ashburner & Co. (2), 
relied on. 

A party having by his conduct induced the other 
party to make an immediate payment of the decre- 
tal amount and having entered into an engagement ` 
with him which makes it impogsible for him to 
question the decree of the trial QOourt is estopped 
from acting contrary to his undertaking. : Protap 
Chander Das v. Arathoon (3), referred to. 


A. from the original decree of the Sub- 
Judge, Gaya, dated July 21, 1933. 

Mr. Ganesh Sharma, for the Appellant. 

Messrs. S. M. Mullick and L. K. 
Choudhury, for the Respondént. 

Fazi Ali, J.—The question to be decided 
in this appeal is whether it has been- 
preferred in contravention of an agreement 
arrived at between the parties on July 28, 
1933. The respondent is admittedly the 
mukarraridar of 12 annas share in village 
Kujap under alease which was executed 
on October 8, 1898, by one Paras Nath Singh 
a predecessor-in-interest of the appellant. 
Under the lease a sum of Rs. 1,275 was 
payable by the lessee as the annual- rent 
and Rs. 111-3-0 was payable as cess, It was 
also provided that if there was a default on 
the part of the lessee in payment of three 
consecutive instalments of rent the lessor 
would be entitled to re-enter. The suit out 
of which this appeal arises was instituted 
by the appellant to eject the respondent 
on the allegation that there was such a 
default and also to recover the arrears of 
rent and cess. The cess was claimed not 
at the rate of Rs. 111-3-0 which was 
payable under the lease but at the rate of 
Rs. 160. The suit was disposed of by the 
Subordinate Judge of Gaya on July 21,. 
1930, partly in favour of the plaintiff >and 
partly in favour of the defendant. It was 
held that the plaintiff was entitled to rent 
and cess at the rates claimed but his prayer 
for ejectment was refused. A decree was 
drawn up in terms of the judgment on 
July 24, 1933 and on July 27, 1933 it was 
signed by the Subordinate Judge. On 
July 28, the parties jointly filed a petition 
in the Oourt below to the following effect: 


“(1) That the dispute between the partiesas raised 
in the suit has been settled by the decision of this . 


1935 


Court as per judgment dated July 21, 1933. (2) That 
the parties tothe suit accept the aforesaid decision 
as binding upon them and on that basis Rs, 4,42'-12-6 
is due from the defendant to the plaintiff as shown in 
the decree, (3) That the defendant has paid the 
aforesaid sum of Rs. 4,422-1?-6 out of Court and the 
plaintifi hereby acknowledges receipt of ihe same. 
(4) That the decree is thus fully satisfied and a note 
of the same may be ordered to be made in the 
proper register. (5) That in token of the receipt the 
plaintiff has put down his signature herein below. 


_Itis, therefore, most respectfully prayed that full 


satisfaction of the decree may be ordered to be 


noted. 

Now the question to be decided is 
whether. by the terms of the agreement 
between the parties which had been 
incorporated in this petition the plaintiff 
had. .contracted himself out of his right to 
appeal and if so, whether there is anything 
to prevent this Court from giving effect to 
the agreement. It istrue that it has not 
been expressly stated in the petition that 
the plaintiff shall not appeal from the 
judgment of the trial Ccurt, but there can 
be no doubt that what the parties had 


agreed to among themselves was that the . 


decision of the Subordinate Judge should 
be regarded asa final adjudication of the 
rights of the parties, and it was upon this 
basis that the defendant made a prompt 
payment of the sum which had been 
awarded by the decree to the plaintiff. 
Once it is held that the parties had agreed 
to treat the decision of the Subordinate Judge 
as final it must also be held that they 
had agreed by implication that neither 
party should prefer an appeal against that 
decision. 

Mr. Ganesh Sharma, who appears on 
behalf of the appellant, however, contends 
that the agreement is not enforceable 
because it was without consideration. In 
my opinion however this is not a good 
contention. As I have already stated, the 
plaintiff had got a decree for cess at an 
enhanced rate and it will appear from the 
judgment of the Court below that one of 
the pleas taken bythe defendant before it 
was that no decree could be passed at an 
enhanced rate when under the lease a fixed 
amount was payable as cess. It is clear 
that having agreed to accept the decree 
passed by the Subordinate Judge and 
having paid the entire amount decreed 
against him, the defendant could not 
prefer an appeal subsequently against the 
decision of the Subordinate Judge on the 


. ground that the cess payable by her was 


what was provided in the lease and not 
what had been claimed by the plaintiff. 
The decree. being partly in favour of the 
plaintiff and partly in favour of the defend- 
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ant each party gave up something in favou! 
ofthe other underthe agreement and sol 
am unable tohold thatthe agreement was 
without consideration. 

It was also contended by Mr. Sharma 
that the agreement was compulsorily 
registrable, but he failed to point out under 
what provision of the Registration Act it 
was so. The present case certainly does not 
fall under s.17 of the Act because the 
agreement does not, purport or operate to 
create, declare, assign, limit or extinguish 
whether at present or in future any right, 
title or interest, whether vested or contin- 
gent of the value of one hundred rupees or 
upwards in any immovable. An agreement 
to abide by the decree which had been passed 
in the present case by a Court of competent 
jurisdiction, even though the decree related 
to immovable property could not by itself 
create, declare or extinguish any right or 
interest in immovable property, because the 
right had already been declared or ad- 
judicated by the decree and it is not to be 
assumed that the decree would necessarily 
have been reversed on appeal. In Abdul 
Samad Khan v. Bibijan (1) it was held that 
an agreement not to execute a decree which 
related to immovable property did not 
amountto an agreement which created or 
declared an interest in immovable prop- 
erty and in my opinion the same principle 
will apply to the present case. 

Ib was next contended that the agreement 
in question could not be enforced because 
it contravened the provisions of s. 23, 
Contract Act. It has, however, been held in 
Anant Das v. Ashburner & Co. (2) that an 
agreement not to appeal against a decree is 
not a void agreement and is not prohibited 
by s. 28, Contract Act, and I respectfully 
agree with that view. It alsoappears to me 
that the plaintiff having by his conduet 
induced the defendant to make an im- 
mediate payment of the decretal amount 
and having entered into an engagement 
with her which made it impossible for her 
to question the decree of the trial Court is 
now estopped from acting contrary to his 
undertaking andif any authority is needed 
for this propositicn, it is furnished by the 
decision of the Calcutta High Court in 
Protab Chander Das v. Arathoon (3). 
Several decisions were cited by the respon- 
dent to support her contention that in the 
circumstances of the present case the appel- 
lant should not be allowed to prosecute his 


(1) 91 Ind. Cas, 618; A I R1925 Mad. 1149; 49 MJ 
J 675; (1625) M W N 543. 


(2) 1 A 267, 
(3) 8 C 455; 10 O L R443. 
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appeal and T Bnbirely agree with the view 
expressed in those decisions, In my opinion 
the appeal cannot be proceeded with and 
should be dismissed with costs. 
_ dames, J.—I agree, 

D. Appeal dismissed, 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
December 18, 1934 
LORD ATKIN, LORD ALNESS AND 
SIR SaADI LAL . 
`- Babu MAHADEO PRASAD SINGHAND 
4 OTHERS—-A PPELLANTS 
Versus 
KARIA BHARTI—RESPONDENT 
Adverse possession — Suit for mahantship--Suit 
compromised —Plaintiff given some portion of math 
property and accepted as chela—Parties empowered 
by compromise to transfer property falling to their 
respective share — Transfer by mahant — Suit by 
plaintiff after the death of mahant to claim property 
transferred—Adverse possession — Limitation : Act 


(IX of 1903) before amendment by Act I of 1929,- 
Sch. I, Art. 144—Plaint—Amendment—Power of - 
“High Court to decide real dispute. 


Two persons, R and K claimed the office of the 
mahant. K was, at that time, a boyof thirteen 
years of age; and his father, acting as his 
guardian, settled the dispute with the rival claim- 
ant by acompromise, by which F promised to adopt 
the boy as his chela and declared him to be his 
successor to the office of mahani, R was recognised 
and installed as the mahant of the math. On 
attaining majority K repudiated the compro- 
mise and instituted a suit toestablish his claim, 
While the appeal in this case was pending, 
K entered into a compromise with R on April 23, 
1903, by which he assigned toK two villages 
and also the building of the math situated at one of 
the villages, while he retained for himself the rest 
of the property appertaining to the institution in- 
eluding the village of S. The deed also provided that 
each of the claimants would be competent to alienate 
the property allotted to him without any objection by 
his rival. In ths result, K did not prosecute his 
appeal to the Privy Oouncil and that appeal was 
apparently dismissed without any decision on the 
question of his title to the mehaniship. After this 
K alienated both the villages which were assigned 
tohim by the compromise, and R also transferred 
rome’ properties annexed to the institution including 
the village S. In the plaint filed by K in the 
present case after the death of R, against the 
transferee be laid claim to the village on the 
ground that he was the chela of R, and was, after his 
death, installed as the mahant of the math: 

Held, that thefact K had been managing the 
affairs of the math since 1901 and had since the death 
of R been treated as mahant and also the fact that 
his name wasentered in Revenue Records on R's 
death, showed that K was entitled to recover for the 
benefit of the math, the property which belonged to 
the math. Mahant Ram Charan Das v. Naurangi 
Lal (1), referred to, 

Held, also, that Rwasall alongin possession of 
property as mahant till his death. Therefore the 
period of limitation for the recovery of the village 
did not begin to run until the death of R in 
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1916, The action, which was commenced in 1923! 
was, therefore, within the period of limitation 
prescribed by Art. 1t4. Damodar Das v. Adhikari 
Lakhan Das (2), distinguished, 

Where the defect in the statement of claim, 
could have been remedied by an amendment of 
the plaint, if the objection had been taken in the 
Courts below and all the relevant facts are before 
the High Court, the High Court is upon the facts 
found by them, justified in determining the real 
dispute on the merits. | 


Messrs. L. De Gruyther, K. C.and J. M. 
Parikh, for the Appellants. 

Mr. W. Wallach, for tha Respondent. 

Sir Shadi Lal.—This appeal relates to 
a village known as Saktni, which is 
situated in the District of Gorakhpur in 
the Province of Agra. The village formed 
part of the estate annexed in the math 
of Kanchanupur in the District and was 
sold to the defendants, hereinafter called 
the appellants, on March 1, 1414, by one 
Rajbans Bharthi alleged to ba mahant 
of the math at that time. Rajbans died 
on March 21,1916, and the present action 
was brought on February 23, 1926, by 
Karia Bharthi, who claimed to be his 
successcr as the mahant of the shrine. 

A large number of pleas were raised 
to defeat the suit, but there are only two 
questions which have been argued on this 
appeal; first ihat the plaintiff was not 


entitled to maintain the suit; second, 
that the claim was barred by limita- 
tion. 


The facts of the case bearing on these 
questions do not admit of any real dispute, 
In April, 1894, one Bachchu Bharthi, who 
was admittedly the mahant of the math, 
died, and two persons, namely Rajbans 
Bharthi and Karia Bharthi came forward 
to claim, the office of the mahant. Karia 
was, at that time, a boy of only about 
thirteen years of age; and his father, 
acting as his guardian, settled the dispute 
with the rival claimant by a compromise, 
In accordance with this compromise 
Rajbans executed on May 2, 1894, a deed 
by which he promised to adopt the boy 
as his chela and declared him to be his 
successor to the office of mahant. As a 
result of this settlement, Rajbans was 
recognised and installed as the mahant 
of the math. 

On attaining majority Karia repudiated 
the compromise and instituted. in 1899, a 
suit to establish his claim to the office of 
mahant on the death of his guru Bachchu 
Bharthi. This claim was allowed by the 
trial Oourt but dismissed on appeal 
by the High Court. Against the 
judgment of the High Court Karia 

















his title to the office of tho 


1935 


preferred an appeal to His Majesty in 
Council, but, while the appeal was pending 
he entered into a compromise with Rajbans. 
In compliance with the compromise Rajbans 
executed, on April 25, 1904, a document 
by which he assigned to Karia two 
villages Kanchanpur and Pathkauli, and 
also the building of the math situated at 
Kanchanpur; while he retained for himself 
the rest of the property appertaining to 
the institution including the village of 
Saktni. The deed also provided that each 
of the claimants would be competent to 
alienate the property allotted to him without 
any objection by his rival, In the result, 
Karia did not prosecute his appeal to 
the Privy Council and that appeal was 
apparently dismissed without any decision 
on the question of his title to the mahani- 
ship. 

After this compromise Karia lived in 
the building of the math at Kanchanpur, 
and Rajbans took his abode at Pakri, 
one of the five villages which continued 
to be in his possession. Karia has admit- 
tedly alienated both the villages which 
were assigned to him by the compromise, 
and Rajbans also has transferred some 
properties annexed to the institution 
including the village of Saktni. In the 
plaint filed by Karia in the present case 
he laid claim to the village in question 
on the ground that he was the chela 
of Rajbans, and was, after his death, 
installed as the mahant of the math. The 
Trial Court and the High Court have, 
however, held that he was neither the 
chela of Rajbans, nor appointed to be the 
head of the institution. Both the Courts 
have also found that Karia, though not 
duly installed, was, in fact, the mahant 
of the math; but they differed on the 
question of whether he could, in that 
capacity, recover the property. ‘The learned 
Judges of the High Court have answered 
the question in the affirmative, and their 
Lordships are of opinion that the con- 
clusion reached by them is correct. 

There can be little doubt that Karia 
has been managing the affairs of the 
institution since 1904, and has since the 
death of Rajbans been treated as its mahant 
by all the persons interested therein. The 
property entered in the Revenue Records 


- in the name of Rajbans was, on his death, 


mutated to Karia, and it isnot suggested 
that there is any person who disputes 
mahant, 
circumstances their Lord- 
High Oourt that 


In these 
shipstagree with the 


MA4HADEO PRASAD SINGH ¥. KARIA BHARTHI 


1101 
Karia was entitlédto recover for the bene- 
fit of the math, the property which belonged 
to the math and is now wrongly held by 
the appellants. They are in no better posi- 
tion than trespassers, As observed by 
this Board in Mahant Ram Charan Das 
v. Naurangi Lal (1) a person in actual 
possession of the math is entitled to main- 
tain a suit to recover properly appertain- 
ing to it, not for his own benefit, but for 
the benefit of the math. 

On behalf of the appellants it is contend- 
ed that the action brought by Karia 
shouid have been dismissed, when it was 
found that he could not substantiate his 
allegation that he was installed as the 
mahant afterthe death of Rajbans. But 
this defect in the statement of claim, if 
any, could have been remedied by an 
amendment of the plaint, if the objection 
had been taken in the Courts below. It is 
clear that all the relevant facts were 
beforethe High Court, and ths learned 
Judges were upon the facts found by them, 
justified in determining ths real dispute on. 
the merit. 

The only other question raised on behalf 
of the appellants is thatthe claim was 
barred by limitation. This question must 
be answered with reference to the law 
which obtained prior to its amendment by 
the Indian Limitation (Amendment) Act [ 
of 1929. Itis common ground that the 
Article of the Indian Limitation Act cf 
1908 applicable to the claim is Art. 144, 
which prescribes a period of 12 yeers 
from the date when the possession of the 
appellants became adverse to the math. 
Theircase isthat in 1904, when Rajbans 
settled his dispute withthe plaintiff, he 
ceased tobe the mahant of Kanchanpur 
and repudiated the title of the math to the 
village of Saktni as well asto the other 
villages which he got in pursuance of the 
compromise. On that date, it is contended, 
he began to hold the property adversely 
to the institution, and the action, which 
was brought after the expiry of 12 years 
from that date, was barred by time. 

It is, however, obvious that Rajbans had 
entered into the possession of the property 
in 1891 as the mahant of the math, and that. 
his status as mahant was confirmed by the 
jadgment delivered by the High Court in 
19J3. He admittedly held the village in, 
question on behalf ofthe math until the 

(1) 142 Iad, Oas. 211; 60 IA 121; Ind. Rul, (1933) 
P O 56;14P L T 185; A 1R1933PO75: 37 LW 
512; 61 M L J 505; (1933) MW N 272; 10 O WN 455; 
37 O WN 5il; (1933) A L J 327,57 OL J 229; iz 
Pat, 251; 35 Bom, L R 530; 17 R D754 (P ©). 
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compromise in 1904, and the 
that the parties to the compromise pur- 
ported o confer upon each other an un- 
restricted power of alienation in respect of 
the endowed property did not change the 
character of Rajban’s possession. The 
deed of compromise makes no mention of 
the transfer of the office of mahant, and it 
isto be noted that Rajbans, though he 
migrated, thereafter, to Pakri, did not re- 
linquish his position as the mahant of the 
institution. In thesale deed in question, as 
well as in the other documents executed 
‘by him after 1904, the took care to describe 
himself as mahant, and even justified the 
sale in dispate onthe ground that he 
required money to discharge the debts 
which he had contracted for protecting the 
other property appertaining to the math. 
This recital of legal necessity would have 
been wholly unnecessary, if he had repudiat- 
ed the title of the math and was holding 
the property on his own behalf. The 
learned Counsel for the appellants has 
cited the case of Damodar Dasv. Adhikari 
` Lakhan Das (2), in support of his argu- 
ment that the possession of Rajbans 
became adverse from the date of the 
compromise, but that case is clearly 
distinguishable. The document dealt with 
therein was an assignment of the math as 
well as its properties, and as observed by 
this Board in the case of Mahant Ram 
Charan Das v. Naurangi Lal (1) such an 
assignment was void,and would in law 
pass no title, with the result that the pos- 
session ofthe assignee was adverse from 
the moment of the attempted assignment. 
In the present casethere is noassignment 
of the religious institution itself to Rajbans, 
nor any othertransfer which was a void 
transaction and rendered his possession 
adverse. He was undoubtedly the mahani 
of the math in 1904, and, while transferring 
certain items of property to Karia, he 
kept the rest of the estate for himself. Itis 
one of the villages retained by him that 
he sold in 1914, and that sale was avoid- 
‘able transaction. The period of limitation 
for the recovery of the village didnot 
begin to run until the death of Rajbans 
in 1916. The action, which was com- 
menced in 1926, was, therefore, within the 
limitation prescribed by Art, 144. 

The result is that this appeal fails, and 
their Lordships will humbly advise His 


(2) 7 Ind, Oas. 240; 37 I A 147, 14 O W N889; 12 
OL J 110; (1910) M WN 203; 7A LJ 791; 8MLT 
145, 20 ML J 624; 12 Bom, L R 0335" 37 O s85 
(P Ò). 
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Majesty that it shouldbe dismissed with 
ee 
Appeal dismissed. | 
Sclicitors forthe Appellant:—Messrs. T, 
L. Wilson & Co. 
Solicitors for the Respondent: —Messrs, 
Hy. S. L. Polak & Co. 


PATNA HIGH COURT 
Civil Appeal No. 1599 of 1930 - 
September 26, 1934 i 
MUBHAMAAD Noor AND Losy, JJ.. 
DINANATH JH A—PLAINTIFR—' 
APPELLANT 
Versus 
SABUJ LAL CHAUDHURI AND OTHERS— 
DEFENDANTS — RESPONDENTS 

Hindu Law—Widow—Deecree against her in her 
capacity as holder of husband's  estate—Whether. 
binding on heirs—Widow's suit for declaration o 
invalidity of adoption— Subsequent suit on her death 
for same by reversioners—Res judicata, if applies — 
Civil Procedure Code (Act V of 1903), s. 11. 

A decree fairly obtained against the widow . 
in her capacity as the holder of the estate of 
her husband in a suit is binding upon the 
succeeding heir. Hence, where ina suit bya widow 
a finding of fact as to whether certatn adoption was 
valid or not is fairly and honestly fought out and so 
faras the question of adoption was concerned, the 
widow was representing the estate. as otherwise she - 
had no capacity whatsoever to challenge adoption, a. 
subsequent suit by a reversioner on the death of the 
widow for declaration of invalidity of adoption is 
barred by the rule of res judicata. ae 

| Case-law referred to.] 

A. from appellate decree of the: 
District J udge, Darbhanga, dated July 30, 
1930. 

Mr. B. M. Mitter, for the Appellant. 

Messrs. L. K. Jha and R. Chaudhry, for. 
the Respondents. 

Muhammad Noor, J.—The suit out of 
which this second appeal arises was in- 
stituled by the appellant for recovery of 
possession of certain properties left by 
his maternal grandfather Jairam Ohau- 
dhari which according to the plaintift 
devolved upon him on the death of: 
Musammat Buchi, widow of Jairam. The. 
plaintiff is the son of Musammat Bha-: 
ratbati, who was- daughter of Jairam 
from another wife Musammat Rambati, 
The defendants are heirs of one Surat Lal. 
who claimed to be a kritrima adopted 
son of Jairam, a fact which is disputed’ 
by the plaintiff i in the present suit.. The. 
trial Court gave the plaintiff a decree, 
but the Court of Appeal below dismissed 
the suit holding it to be barred by res 
judicata by virtue of « decision in a - 
previous suit between Musammat Buchi, : 
and Surat Lal wherein Surat Lal was : 
held to be the kritrima son of Jairam, 
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In order to appreciate the point taken 
by the learned lower Appellate Court, it 
will be necessary to state briefly the 
litigations which followed the death of 
Jairam., Jairam left surviving him his 
widow Musammat Buchi and a daughter 
Musammat Bhatathati, one Surat Chau- 
dhuri claiming himself to be a kritrima 
adopted.son of Jairam applied for a suc- 
cession cerlificate under Act VII of 1889 
to collect debis due tothe estate of the 
deceased Jairam. The widow and the 
daughter of Jairam at first denied the 
adoption, but later on admitted it. One 
Bhinak Lal Chaudhuri claiming himself 
io be an agnate of Jairam had also 
filed an‘objection in that succession certi- 
ficate cage. Therefore the case could not 
be decided onthe admission of adoption 
by the widow and the daughter. The 
learned District Judge ultimately decided 
against ihe adoption. Surat Lal thereupon 
instituted a suit to establish his title to 
the properties of Jairam as his kritrima 
adcpted “son. The suit was No. 95 of 
180. It was decreed on September 23, 
1890. Bhinak Lal Chaudhuri who had 
succeeded to defeat Surat’s claim to .a 
succession certificate before the District 
Judge wanted to be impleaded in that 
suit, but his prayer to be added as 
party defendant was rejected. He there- 
upon brought his own suit against Surat 
Lal. This was No. 133 of 1890. It ended 
in a compromise whereby Surat Lal gave 
certain properties to Bhinak Lal. This 
was on June 23, 189]. The result of these 
two litigations was that Surat was est- 
ablished „as a kritrima (adopted) son of 
Jairam on the admission of his widow 
and daughter and by a compromise with 
the agnate Bhinak Lal. There were two 
between Musammat Buchi, 
the widow of Jairam, and Surat Lal. 
Surat Lal gave a considerable portion 
of the property to Buchi for her mainten- 
ance and Buchi in her turn stipulated 
that the property which was given for 
maintenance would return to Surat on her 
death, Things continued in this way for 
some time till Buchi instituted a fresh 
suit to cet asideall what she had done. 


' This was suit No. 99 of 1859. In order to 
' carry on this litigation she had taken a 


“was also impleaded as defendant. 


champerter who was plaintiff No. 2 in 
that suit. Bharatbati, daughter of Jairam, 
The 
suit was tried and dismissed both by the 


first Court as well as by the Appellate 


Court, the District Judge of Tirhoot. It 
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is this. decision in Buchi’s suit against 
Surat which has been held by the learned 
District Judge in the present suit to be 
res judicata and bioding upon the plain- 
tiff. 

The question for our determination is 
whether the suit of 1899 brought by 
Buchi against Surat was a suit brought 
by her in her capacity as holding the 
estate of her husband, that is, was it 
a suit of a nature which can come within 
the purview of the decision of their Lord- 
ships of the Judicial Committee in Katama 
Natchier v. Rajah of Shivaganga (1), com- 
monly known as Shivaganga case. It is 
needless to refer to a large number of 
authorities which have been cited at 
the Bar to the effect that a decree 
obtained against the widow in her ca- 
pacity as the holder of the estate of her 
husband in a suit fairly obtained is bind- 
ing upon the succeeding heir. This pro- 
position oflaw is not disputed. But Mr. 
Mitter who appears on behalf of the ap- 
pellant has contended that the suit of 1899 
was not a suit in which Buchi represented 
the estate of her husband. The suit was to 
set aside her own improvident acts and 
was mainly decided on the basis of her own 
admissions andactsand the decree ob- 
tained in such asuit would not be binding 
upon the present plaintiff. He relied upon 
the case of Sishi Kumar v. Chandra Kumar 
(2), where it was beld that a suit by a 
reversioner to recover possession of a 
property was not barred by res judicata 
by reason of a previous suit bya Hindu 
widow for recovery of possession in her 
own right which she enjoyed for many 
years and from which she was dispossessed. 
But a somewhat contrary view seems to 
have been taken by the Privy Council in 
two cases to which I shall presently refer. 
He also relied upon a decision of the 
Bombay High Court in Bayava Shiddappa 
v. Parvatera Basavaneppa (3), where a 
decree obtained against the alleged widow 
on the ground that her marriage with the 
deceased was not proved was held not to 
be res judicata in a subsequent suit 
brought by the daughter of that widow to 
recover possession of the property on the 
basis of her claim as a daughter of the 
deceased by that widow. In my opinion, 
this case has no application as the previous 

(1) 9MI A 530,2W RPO 31; 1 Suth.P O J 520; 


2 Sar. P OJ 25; 19 E R 843. 
us 68 Ind. Cas. 322; AT R 1923 Cal. 204; 35 OL J 
8 


(3) 144 Ind Cas 442; AIR 1933 Bom. 126; 35 Bom 
L R 118; Ind. Rul. (1923) Bom, 300, 
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suit was of d purely personal nature the 
status ofthe widow herself being in dis- 
pute. 

That thé suit of Bachi was fairly and 
honestly fought has been held to be a fact 
by the learned District Judge, His findings 


are in these words: 

“I must, therefore, hold that T. S. No. 1&99 
was not a fraudulent suit and was contested and 
fought out bona fide by Musammat Buchi in which 


. she was supported by the other and father of the 


plaintiff and by a champerter.” 

This is binding upon us in second appeal. 
Now,the question, therefore, is was the 
suit of a nature referred to as I have 
said in Katama Natchier v. Rajah of Shiva- 
ganga (1), and subsequent decisions to 
that effect, In my opinion, the decision of 


“the Judicial Committee of the Privy 


Councilin Risal Singh v: Balwant Singh 
(4) settles the matter so far as the present 
appeal is concerned. The facts of that 
case were very much similar to the facts of 
the present case. One Rani Dharam 
Kunwar purported to adopt one Balwant 
Singh as her adopted son by virtue of an 
authority said to have been given to her 
by her hushand. The reversioners 
in the life time of the widow 
brought a suit to declare that adop- 
tion to be invalid. They lost the suit. 
Thereafter Rani Dharam Kunwar herself 
brought a suit to set aside the adoption. 
She lost the suit up tothe Privy Council 
and the Judicial Committes held inthat 
suit as a matter of fact that there wasan 
authority tothe Rani entiting her to 
adopt. On the death of the Rani the 
then reversioners brought afresh suit for 
setting aside the adoption. The decision 
in the Rani's suit was put forward as 
res judicata in the third suit. Their 
Lordships of the Judicial Committee held 
that notwithstanding the personal estoppel 
under which the widow laboured she 
represented the estate on the question of 
fact as to whether Balwant Singh had or 
had not been validly adopted and that 


she represented it within the meaning of- 


the rule in Katama Natchier v. Rajah of 
Shivaganga (1). Their Lordships further 
held that though the rule of res judicata 
as enacted ins. 11, Civil Procedure Code, 
1908, was not strictly applicable, as the 


plaintiffs were not parle to ihe suit of 

(4) 48 Ind, Cas. 553; A I R 1918-P O 87: 4514 
168; 40 A 593; 28B 0L J 519,24 -ML T 261; YL W 
52; 230 WN '326; (1919) M W N 155; 36 M LJ 597; 
21’ Bom. L R511 (P O). 
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‘dismiss it with costs. 
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the widow against the adopted son .and 
did not claim under -a party to’ that suit, 
but the principle of res judicata has been 
applied rightly by the. Courts. in India so 
as to bind reversioners by decisions’ in 
litigation fairly and honestly conducted, 
given for or against Hindu females who 
represented estates... 

< Now in this case, ab I have said, the 
finding of fact is that ‘the suit was fairly 
and honestly fought. So faras the ques- 
tion of adoption was concerned, the widow 
was representing the estate, otherwise 
she had no capacity whatsoever to. . chal- 
lenge that adoption. Though declaration 


in respect of adoption was not specifically 


sought yetthe learned Subordinate Judge 
who tried that suit had to decide that issue 
on the facts of that case and held that 
Surat Lal Chaudhuri was in fact adopted 
by Jairam and that finding of fact was 
upheld in appeal by the District Judge. 
The finding of fact may not have been 
necessary forthe decision of that case in 
view of the admissions and acts of Musam- 
mat Buchi; but nevertheless an issue was 
raised and was tried. The plaintiff in 
thatsuit, Musammat Buchi, based her 
claim on her right as widow of Jairam 
and wanted a declaration that the defen- 
dant, namely, Surat had absolutely no 


concern with that property and songhbia : 


positive and negative declaration ` and 
that necessarily required a decision of the 
issue of adoption by Jairam of Surat. 
The Courts were called upon to . try the 
issue and tried itand found it against 
her. The position will become clearer 
if we refer to the observations: of 
the Privy Council in Jaggo Bai v.'Utsava 
Lal (5), Their Lordships referring. to! 


that a decree against a Hindu widow was 
binding upon the reversioners although it 
was founded upon limitationand a decrée 
obtained against the widow on the basis cf 
adverse possession was no exception. to 
Katama Natchiar v. Rajah of: Shiva- 
ganga (1). en 

In my opinion this appeal tail, I would 


pane J.—I agree. 


` Appeal dismissed. 

(5) 117 Ind. Cas. 498;'A° IR 1929-P O 166; 56 TA 

267: 51 A 439; 33 0 WN 809; 10 P L T 537; (1929) 

ALJ 716; 30 LW 60; 31 Bom. L R89; 57 MUJ 

(Poy Oud 52;60 w N 589; (1929) ML W N 762 
JJ. 
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Abatement—Co-sharers—Suit for partition—Death 
of some of the respondents in appeal—Non-implead- 
ing of legal representatives in time—Appeal, if 
abates- wholly—J oint tenants, 


In a suit for partition every one of the co- 
sharers is a necessary party. Where some of the 
respondents to an appeal on such a suit are dead 
and no steps have been taken within the 
prescribed period to bring the name of their legal 
representatives upon the record, it will be impossible 
to decree the appeal against the other respondents 
when the decree must hold good as against the 
legal representatives of the deceased respondents 
who are co-sharers with the respondents remaining 
upon the record. 


When an appeal has abated against certain 
tenants it is impossible that the appeal should 
proceed against the surviving joint tenants, whose 
names remain upon the record as respondents, 
It is impossible for the appeal, to proceed when 
the result might be that certain joint tenants or 
joint under-proprietors should be held to have ons 
class of rights in one area of land whereas others 
should be held to have a different right or to 
hold alesser or greater amount of land. Fazan 
MowamMmap Kuan v. ALI MoHaMMAD Kuan Oudh 54 


Acts—General. 


Act 1839—X XXII. Ses Interest Act. 

—— 1855—XIL. See FATAL ACCIDENTS Act, 

—=- 1860—XLV. Sze PENAL Cops, 

—-— 1863—XX. Ser RELIGIOUS ENDOWMENTS Act. 
—— 1867— 111. Sse PUBLIO GAMBLING Act. 

= 1869—IV. Sge DiyoroR AoT, - 

—— 1870—VIL. Sze Court PERS Aor. 

—— 1871—l. Ses OATTLE Trespass Act. 

—— 1872—I. Ses Evivenog Act. 

1872—IX. Sez Contraor AOT: 

1872—XV. Sse OHBISTIAN MARRIAGE Act, 
1877—I. See SPEOIFIO RELIEF Act. 

1878—XI. SER Arms Act, 

1881—XXVI. Ses NEGOTIABLB INSTRUMENTS ACT, 
1882—II. Sse Trusts Act, 

—~- 1882—IV. SLE TRANSFER or PROPERTY Act, 
—— 1882—V. See Hasements AOT. 

——— 1882—VII, Ses POWERS OF ATTORNEY Act. 
—— 1882—XII, Sze Sarr Aor, 

—— 1887—VI1I, Sx Suits VALUATION AOT. 

—— 1%87—I1X, See Provinoran SMALL Cause Courts 


| HI 


Act. 
man 1890—-VIII. Sse GUARDIANS AND Warps AOT, 
—-— 1890—IX. Ses RAILWAYS AOT. 
=~ 1894—11. See LAND Acquisition Act, 
—— 1897—-Y. See Estates PARTITION Act. 
-—-— )897—V III. Sze REFORMATORY Somoons Act, 
——- 1897-—-X. Ses GENERAL OLAUSES AOT. 
—— 1898—V. SER ORIMINAL PROOEDURE Copse, 
_— 1899—II. SEE STAMP ACT. 
—- 1899—-IX, Sez ARBITRATION AOT,, 
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Acts—Generai—coneld. 


Act 1903—XV. Sze EXTRADITION Act 

——~ 1908—V. Sze O1vin PROCEDURE OoDE. 

— 1908—VI. Sze Exprosivs SUBSTANCES ACT. 

—— 1908—IX. Ses LIMITATION Aor. 

— 1208—XVI. Sge REGISTRATION Aor. 

— 1903—11]. Sre Presipency Towns INSOLVENCY 
AOT. 

——.1903—IV. Ses Wauurrrina Act, 

——- 1911—)1, Sse Parents AND Dzsians Act. 

—— 1912—1V. Sez Lunacy Act. 

—— 1913—VIL Sez COMPANIES Aor, 

—— 1914—111, Sze Oopyricut Act, 

—— 1918—X, Ses Usurrous Loans Aor. 

—- 1920—V. Sze PROVINOJAL Insonvenoy AOT. 

—— 1929 — Kl. Ses Inoomz Tax AoT. 

— 1923—VIII. See WORKMEN'S Compsznsation Act. 

—— 1923—XXX. Sze Sproran MARRIAGE (AMENDMENT) 

Act. 

—— 19241—II. Sze OANTONMENTS AOT, 

—— 1925—XXX1X. Ses Succession Act 

—— 1931—XXII1. Sre Preuss Eusraency POWERS AOT. 

—— 1932—-IX, SER PARTNERSHIP Aor. 


Acts—Bengal. 


—— 1876—III. SEs BENGAL IRRIGATION Aor, 

— — 1876--V1I. Sse BENGAL LAND REGISTRATION AOT. 

—— 18&2—I1l. Sree BENGAL EMBANKMENT ACT. 

—— 1884—111. Sre BENGAL MUNIOIPAL Act. 

—— 1885—VIJI. SEE BENGAL Tenancy Act. 

—— 1887—XI]]. Sree BENGAL, AGRA AND Assam CIVIL 
Courts ACT. 

—— 1899—]II. Seu CALOUTTA MUNIOLPAL Act, 

—— 1919—VI, Sze Benaat Foop ADULTERATION Aor 

-—— 1923—JII. See OALOUTTA MUNICIPAL AOT, 


Acts—Bihar and Orissa, 


-— 1°08—VI. Sze Cnora Nagpur Trnancy Act. 
1915—I1, Sze Binar AND Orissa Excise Act. 
Acts—Bombay. 


Ses BOMBAY PREVENTION of GAMBLING 
Act. 
— 188&—I]]. Ser Crry or BompBay MUNIOIPAL AOT, 


—— 1887—lV. 


— 1924—XIIJ. Seu BOMBAY ÜHILDREN Act. 
~~ 1932—-XV1. See Bombay SPECIAL (EMERGENCY) 
Powgrs Act. 
Act—C. P. 
Act 1917—1I. Seg O. P. Lanp REVENUE Aor, 
Acts— Madras, 
—~ 1888—I!, See Mapras PLAJE or Pustio Resort 


Aor, 
—— 1920—X1V. Ses Mapras LOOAL Boarps AoT, 
— 19229— 111. See Mangas Ciry Tenants PROTEOTION 
Aor, 
— 1927—1I. Sez MADRAS Hinpv- Retiatous 
ENDOWMENTS Act, 
— 1930—XIV, Sze MALABAR TENANOY Act, 











. ad 3 a ts 

Acts—Punjab. 

Act 1872—1V. Sze PUNJAB Laws Act, 

—— 1687—X VI. See PUNJAB TENANCY Act. 

—— 1911—111 See PUNJAB MUNICIPAL Act, 

—— 1912—V. Sze PUNJAB OOLONIZATION or GoveRN- 
: ` MENT LANDS Act. 

—— 1913—I. SEE PUNJAB PRE-BMPTION AOT. 

—— 1918—VI. Ske PUNJAB Courts AOT. 


Acts—U. P. 


—— 1869—I. Ses OUDE ESTATES AOT. 

—— 1886—XX1I. Sze Oops RENT Act, 

~— 1891—VIIL. Ses U. P. Easements (EXTENDING) 

AOT. 

—— 190!—IT. See Acra Tenancy Act. 

—— 19v1—II, Ses U. P. Lanp REVENUS Aor. 

1910—1V. Sse U. P. Exciter Act. 

1912—1V. Ses U.P. Court or Warps Act. 

1912—VI, Sse U. P. Prevention oF ADULTERA- 
f TION Act. - 

1914— 11, Sse U. P, Towns ARBA Act. 

1916—II. Sse U.P. MUNIOIPALITIES Act. 

1917—V, Sze Oups SerTLeD Esrarss AOT, 

—— 1925—IV. See Oupg Courts Act, 

—— 1926-—III, Sse AGRA TENANOY Act. 


Regutations, 


LEE EE 


Reg. 1819—VIII. Sem Bznear PATNI TaLuxs 
REGULATION. 
——— 1825 -XI, DEE BENGAL ALLUVION AND DILUVION 
REGULATION. 


—— ]1855— XXXVII. See REGULATION, 

~+— 1872—lil. Sre Sontan PARGANAS SETTLEMENT 
A . > REGULATION. 

~—~—- 1885—V. SEE SANTAL Parganas HEGuLATION, 

—— 1931—I. Sre N. W. F, P. Counts REGULATION. 


Admission—Admission, when not binding on maker 
of it—Admission in document by pardanashin lady 
—Effect. 

An admission is no doubt avery good piece of 
evidence and under ordinary circumstances it would 
be taken as binding upona party unless the party 
who makes the admission can explain it away. But 
when the admission is made ina document executed 
by a pardanashin lady it may not necessarily bind 
her. Buona Nats v. MRITYUNJAY Cal. 532 


Adverse possession — Essentials of— Possession 
should be such that person against whom time is 
running ought, on exercising due vigilance, to be 
aware of whatis happening. 


The possession required, in order to constitute 
adverse possession, must be adequate in continuity, in 
publicity and in extent to show thabit is possession 
adverse tothe competitor. The classical requirement 
is that the possession should be nec vi nec clam nec 
precario. Jt is sufficient that the possession should 
be overt and without any attempt at concealment, 
so that the person against whom time is running 
ought, if he exercises due vigilance, to beaware of 
what is happening. It is not necessary that it 
should be shown to be brought to the knowledge of 
the party against whom adverse possession is claim- 
ed. Where it isnot shown that. the plaintiff's pre- 
decessors, by exercising due vigilance, ought to have 
been aware of what was happening, apart from the 
quéstion of whether the possession was adequate in 
continuity and extent, the defendants fail in their 
contention. SRISOHANDRA NANDY v. BarsnaTa JUGAL 
KISHORE 929 P.C. 


Land subject of usufructuary mortgage— 
Title to land—-When can be acquired by adverse 
possession , gates 
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Adverse possesslon—contd, 


A person cannot acquire a title by adverse posses- 
sion to land which was the subject of a usufruc- 
tuary mortgage and therefore in the possession of the 
mortgagees, merely because he had managed to get 
his name recorded in the village papers fora series 
of years in respect of the mortgaged property, 
Sgram LAL v. MOHAMMAD ALI All. 73 


Miscellaneous user, if can create title by 
adverse possession. 
Ina. country like India where people bave need of 


land for their miscellaneous household requirements, 
and when such user is not objected to by any one, it 





‘would be against public policy to rule that a user 


of this sort prevents a neighbour from enjoying 
similar user. MAHABIR SINGH v. SHEO SHANKAR SINGH 
All. 672 


Submergenceof land under water-—Con- 
structive possession of owner, 


During the period of submergence the person 
having title vested in him is deemed to be in 
constructive possession of the land under water. 
This state of constructive possession on that hypo- 
thesis, holds good for some time every year, so that 
the plaintiff should be deemed to have been in 
possession every year before the institution of the 
suit against the defendant who claims the land 
py adverse possession. Sri KRISHNA Dorr DUBE v. 
AHMADI BIBI All. 708 


Suit for mahantship--Suit compromised — 
Plaintiff given some portion of math property and 
accepted as chela—Parties empowered by com- 
promise to transfer property falling to their res- 
pective share — Transfer by mahant— Swit by 
plaintiff after the death of mahant to claim property. 
transferred—Adverse possession — Limitation Act 
(IX of 1908) before amendment by Act I of 1929, 
Sch. I, Art. 141). : 


Two persons, R and K claimed the office of the 
mahant. K was, at that time, a boyof thirteen 
years of age; and his father, acting as his 
guardian, settled the dispute with the rival claim- 
ant by acompromise, by which R promised to adopt- 
the boy as his chela and declared him to be his- 
successor to the office of mahani, R was recognised 
and installed as the mahant of the math, On 
attaining majority K repudiated the compro-- 
mise and instituted a suit to establish his claim, 
While the appeal in this case was pending 
K entered into a compromise with R on April 25’ 
1903, by which he assigned toK two villages 
and also the building of the math situated at one of - 
the villages, while he retained for himself the rest 
of the property appertaining to the institution in- 
cluding the villageof S The deed also provided that 
each of the claimants would be competent to alienate 
the property allotted to him without any objection by 
his rival. in the result, K did not prosecute his 
appeal tothe Privy Council and that appeal was 
apparently dismissed without any decision on the 
question of his title to the mahaniship. After this 
K alienated both the villages which were assigned 
tohim by the compromise, and R also |transferred 
some properties annexed to the institution including 
the village S. In the plaint filed by K in the 
present case after the death of R, against the 
transferee he laid claim to the village on the 
ground that he was the chela of R, and was, after his 
death, installed as the mahant of the math: 

Held, that thefact K had been managing the 
affairs of the math since 190Land had since the death 
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Adverse possession—concld. 


of- R been treated as mahant and also the fact that 
his name was entered in Revenue Records on R's 
death, showed thut K was entitled to recover for the 
benefit of the maith the property which belonged to 
the math, 

Held, also, that Rwasall alongin possession of 
property as mahant till his death. Therefore the 
period of limitation for the recovery of the village 
did not begin to run until the death of R in 
1916, The action, which was commenced in 1926 
was, therefore, within the period of limitation 
prescribed by Art. 144. MaAHADEO Prasap SINGH v. 
KARIA BHARTHI 1100 P. C. 


Waste land—Grazing cattle and non-payment 
of rent—Whether constitute adverse possession. 
When land is lying waste mere tying of cattle 

there or grazing on the plot would not necessarily 

amount to adverse possession. Nor will non-payment 
of rent by itself amount to setting up an adverse 
claim tothe knowledge of the Municipal Committee, 
the land being waste land at that time, Lassa SINGH 
V. MUNICIPAL COMMITTEE, AMRITSAR Lah. 964 


——~———Whether should be brought to knowledge of 
true owners. 

While possession to be adverse must be adequate 
in continuity, in -publicity and in extent, it isnot 
necessary that it should be shown to have been 
brought to the knowledge of the true owner. It is 
sufficient that the possession be overt and without 
any attempt at concealment eo that the person 
against whom time is running ought, if he exercises 
‘due vigilence, tobe aware ofwhat is happening. 
OHANAR SINGH v, CHANAR SINGH All. 898 
Advertising. See Legal Practitioner 667 


Agency Rules, 1924. r. 2—Civil Procedure Code 
(Act V of 1908), O. KLIV, 1. 1—Appeal in forma 
pauperis against decree passed by Agency Court— 
Power of Court to refuse leave to appeal— May”, 
meaning of. 

Under r. 2 of the Agency Rules of 19914, the High 
Oourt has power to refuse leave to appeal informa 
pauperis against a decree ofthe Agency Court. The 
word “may ” in r. 2 does not mean“ must”, 

The question of grantingleave to appeal in forma 

pauperis is not. one of public revenue alone but is 

also intended to prevent frivolous litigation by per- 
sons who have nothing to lose, In re JANA YELLAM- 





BAJU Mad. 476 (b) 
Agra Tenancy Act (il of 1901), s. 20. See Mortgage 
903 


Agra Tenancy Act (lllof 1926). Sze Landlord 
and Tenant 691 
Suit by sub-tenant against original landlord—~ 

Where lies, 
In the Agra Tenancy Act no provision is made for 
a suit by asub-tenant against the original landlord 
through whom the sub-tenant’s own  landholder 
claims. Such a suit, therefore, cannot be maintained 
in the Revenue Court, Sayam Lan v. Hira PAN Satta 
.479 


mmmn SS. 37,132. Sre U.P. Land Revenue Act, 
1901, 3.39, cl. (2) 160 (b) 


ss 188 (1) (b), 187, 190— Grant for specific 
purposé which landlord does not want, if comes 
under ss. 187 and 190—Grantee, if a tenant— 
Mortgagee, whether a trespasser. 
A grant for the purpose of some specific 
service, religious or secular, which the land- 
dord no longer requires comes under ss, 188 (1) 
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Agra Tenancy Act—1926—concld, 


(b), 187 and 190, Agra Tenancy Act, jand as the 
grantee is liable to have rent assessed he shall 
be deemed to have been a tenant from the date of the 
grant. As the grantee is deemed to bea tenant he 
therefore has no power to transfer, and the 
mortgage by himis an invalid mortgage and the 
mortgagee is ina position of a trespasser. BAIJNATH 
Rar v. SUBERNA KUER All. 420 


s. 230—Jurisdiction—Cwil and Revenue 
Courts— Revenue Court able to grant adequate relief 
—Suit, where shall lie. 

Under s. 230, Agra Tenancy Act, if adequate relief 
could be granted by the Revenue Court, it would be 
immaterial that the relief asked for from the Civil 
Court is not identical with that which the Revenue 
Oourt could have granted, Thus if a suit be in its 
essence cognizable by a Revenue Court, the addition 
of a prayer for injunction, will not take the 
case out of the cognizance of that Court, Sayam LAL 
v. Hira Nata OHRLA All.479 


ss. 271,222. SreU. P. Land Revenue 
Act, 1901, a. 22 404 
8.271--Landlord’s suit for possession against 
mortgagee under invalid mortgage—Plea of mortgagee 
that mortgagor had acquired proprietary right— 

Revenue Court, if can decide the question. 

In s, 271 (a), the question isto be referred when 
the defendant pleads that he has a proprietary 
right. But where the defendants mortgagees under 
an invalid mortgage donot plead that they havea 
proprietary right but that the mortgagor has acquired 
8 proprietary right, this is not a question which 
should he referred to the Oivil Gourt, but the 
Revenue Court can decide that question. BAIJNATH 
Raz v. SUBERNA KUER All. 42Q 


—— sS. 272—Opening words—Meaning of. 

In s. 272 the opening words do not refer toa case 
where the Revenue Court has made a reference to 
the Civil Court, but toa case where it has not made 
such a reference, but has proceeded to decide the 
issue itself. BAIJNATH Ratv, SUBERNA KUBER 

All, 420 


S. 272—Power of District Judge to remand 
issue to Revenue Court when arises, 

Under s. 272, Agra Tenancy Act, where a ques- 
tion of title is raised in the Appellate Court 
and the District Judge considers that he has 
not before him all the materials necessary for 
the determination of such question, he may either 
(a) remand the case to the Revenue Court 
or (b) frame issues with respect to this ques- 
tion and refer them toa Subordinate Civil Oourt, 
In order, however, that the provisions of s. 272 may 
be employed itis necessary that the question of 
proprietary right should have been determined by 
the Revenue Court (i. e, in the manner provided in 
s. 271),and all the necessary materials should not 
be before the District Judge. Where, therefore, the 
Revenue Court had not determined the ques- 
tion of proprietary right and there was a prior 
decision of the Revenue Court which apparently 
provided all the materials necessary for the District 
Judge to decide the matter ; 

Held, that he could not remand the issue to the 
Revenue Court. Om PRAKASH v., JUGAL KISHORE 
All, 404 


Alimony—Discretion of Court—Judicial separation— 
Court, if prevented from granting alimony, 
Section 37, Divorce Act, givesthe Court discretion 
to give an order for permanent alimony on any 








` 
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Allmony—concld. 


decree absolute declaring a marriage to be dissolved 
oron any decree of judicial separation obtained by 
the wife, but it does not strictly negative the power 
ofthe Court to make similar provision for a wife 
against whom a decree of judicial separation has 
been passed. A decree of judicial separation does 
not dissolve the tie of marriage, and while the 
parties remain husband and wife, it ia only fair and 
equiteble that the husband should ordinarily con- 
tribute tothe support of the wife. The provisions 
ofs.37 do not imply that the Court cannot graat 
alimony in the cage of judicial separation at the 
instance of the busband. Mrs. Avis KATHERINE 
NIBLETT v. MR. Roserr Howard Nistett  Oudh 751 


Appeal—Abatement of—Appeal from pre-emption 
suit— Death of one of joint vendees respondents— 
Legal representatives not brought on record— 
Appeal abates in toto. 

Tf in an appeal from a pre-emption suit one of 
the joint vendees respondents dies and his legal 
representatives are not brought on record, the 
appeal abates in toto. MUHAMMAD SHAFI v, ALLAH DIN 

Lah 128 

————-Appeal filed without order appealed against 
not properly stamped—Appeal filed with proper 
stamp beyond time — Appeal, if barred—-Lahore High 
Court Rules and Orders, Vol, I, Chap 14-B, pare 2. 
Where an appeal is filed without the order appealed 

against being stamped and the same returned and 

filed again with proper stamp but out of limitation 
the appeal is barred by time. MOHAMMAD Fazan RLAHI 

v. Ram Lan Lah. 64 


Competency—Statutory conditions must be 
fulfilled before Courts can entertain appeals. 
Appeals exist merely by Statute and unless the 

statutory conditions are fulfilled, no jurisdiction is 

given to any Court of Justice to entertain 

them. OHENEE Moors v. AKESSEH TYEE 896 P.C. 

Legal representative of appellant—If can 

Saé only those grounds available to deceased appel- 
ant 

The legal representative of a deceased appellant 

can assail the decree of the lower Court on such 

grounds only as would have been available to the 

deceased appellant. Suan Nasipuppin AHMAD v, 

AMIR Hasan KHAN Pat. 557 


Limitation—Omission to give formal notice 
of order—Knowledge of order, whether sets time 
running. ` 
Where an order has been duly issued and a party 

is apprised of that order, time will run, even though 

it isdirected that a notice of an order shall be sent. 

The appellant knew of an order of an Official 
Receiver rejecting the proofof her debt in 1926 by 
1927, She appealed in 1930, and urged that her 
knowledge was immaterial so long as formal notice 
was not conveyed to her as required by the High 
Court Rules : 

Held, that the appeal was barred, Vepavarat v. 
S. Sapasiva Rao Mad. 167 
Point as to maintainability of suit, if can be 
raised for first time in appeal. 

Having elected to go to trial upon the footing 
that the plaintif was entitled to bring the suit 
against and having been content that the suit 
should be heard on the merits, the defendant is 
not entitled in the Appellate Court to claim for 
the first time that the suit as framed is not 
maintainable by reason of s. 53, Transfer of Property 
Act. V.E. A. OHETTYAR Frem v. MA THAN SHIN 


Rang. 191 











- INDIAN OASES. 


- enforce it by 


[1935 
Appeal—coneld. 


Practice—New point, if can be raised for 
first time in appeal. 

Where a party does not take any objection to 
the competency of the sub-agent to file a suit in 
lower Court, it is not open to him toraise that point 
for the first time in appeal in the High Court. 
CHINAMAN Yo WAH v. L ETCHUMANAN OBETTYAR 

Rang. 168 
ean be filed by 
Sge Oivil Procedure Code, 

371 





Oross-objections, if 
respondent as of right. 
120%, O. XLI,r. 1 


Approver — Statement of — Whether can be held 
corroborated by retracted confession of co-accused— 
Confession, 

The testimony of an approver, which is itself 
tainted, cannot be held to be sufficiently corroborated 
by a retracted confession of a co-accused. KANSHI 
Ram v. EMPEROR Lah. 383 
Arbitration, See Oivil Procedure Code, 1/03, s. 151 

4 505 

Agreement to submit to arbitration—Con- 
struction—Court should start with bias'in favour 
of maintaining agreement to submit to arbitration— 

Limitations, 

As a submissiun to arbitration deprives a party 
of the right accorded to him by Common Law to 
have the disputes decided by a Court of law, it must 
be strictly construed, and before any stay is granted, 
it must clearly appear from the terms of the sub- 
mission that with reference to the point in issue in 
the suit,the plaintiff hag deprived himself of his 
right of having it decided by the Court, 

Although the Court is bound to start with a strong 
bias in favour of maintaining the special bargain 
between the parties, it must atthe same time, con- 
sider all the circumstances of the case with vigilance 
to see that it is notdriving either of the parties toa 
tribunal where thereis a likelihood ofhis not get- 
ting substantial justice. HORMUSJI v. Disrricr Tooan 
Boarp, KARACHI Sind 911 


Award—Private award and award made 
under order of Court—Distinction—Private award, 
if compulsorily registrable—Registration Act (XVI 
of 1908), s 17 (1) (b) asamended by Transfer of 
Property (Amendment) Supplementury Act (XXI 
of 1929), 5, 10. 

Whereas an award made by 
orders of the Court has no force until a decree is 
passed on it,a private award, if it is valid, is 
operative even though neither party has sought to 
a regular suit. A private award, 
therefore, falls within the class of documents speci- 
fied in s. 17 (1) (b), Registration Act, whereas an 
award ofthe other class does not. By the amend- 
ment ofs. 17, Registration Act by s. 10, Transfer of 
Property (Amendment) Supplementary Act, the 





arbitrators under 


- exception contained ins. 17 (2) (6) has been removed 


and when a private award satisfies the requirements 
as to value, it iscompulsorily registrable. JITENDRA 
Natn De v, NAGENDRA Nata De Cal. 776 
Resignation of arbitrator — Subsequent with- 
drawal of resignation—Whether becomes functus 
officio, 6 
An arbitrator, who first tendered and then with- 
drew his resignation cannot be said to have formally 
divested himseif of the character of arbitrator and 
is, therefore, not functus officio when he signs the 
award. KASHMIRI LALU LAL KEAN Lah 385 
Submission to— Essentiale—d greement held not 
amounting to one of submission to arbitration and 
hence stay refused under Arbitration Act (IX of 
1899), s. 19. - - 
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ss, 29, 20—Accused in joint possession of 

room along with other person—Suit-case containing 

ammunition found beneath cot of accused—-Key of 

suit-case concealed beneath bedding—Conviction 
under s. 20— Legality of. 

The accused, along with two other persons were in 
joint occupation of aroom in which ammunitions 
were found. They were discovered in a suit-case 
which was undera cot which was very low, The 
accused denied the ownership and knowledge and 
also refused to deliver its key to the Police, On 
breaking open the suit-case live cartridges were 
found. The key was also found underneath the 
bedding belonging to the accused : 

Held, that the joint possession of the room by the 
aceuced, taken along with the possession of the 
suit case and its contents, which must be attributed 
to the accused alone, clearly proved their intention to 
conceal the suit-case and its contents from the Police 
Officers. The accused was guilty unders.20, Arms 
Act, NAGENDRA Cuanpea Das v. Emperor Cal. 529 
Assignment—A assigning contract of sale to B—A 

directing O to supply goods to buyer and receive price 

from him—A, tf entitled to claim under contract 
from B—O getting price from buyer—B, if estop- 
ped from denying priority of contract between him- 

self and A, 

Wiere a seller assigns his contract of sale be- 
tween himself and the buyer toa third person and 
then authorises a fourth person to supply goods to the 
buyer and directs the buyerto pay the price thereof 
to that fourth person directly, there is no equity or 


Grey wWuvwuuwu WUrWUrt HUS “> £ I UCEUUSE, propriety of. 

Where a decree-holder obtained a money decree 
and the Court allowed payment by instalments, 
the judgment-debtor having given security of a 
certain property which was charged for payment 
of instalments, and on default being made in the 
payment, the decree holder proceeded to sell the 
property charged, without attaching the same: 

Held, that attachment was not necessary. KRISHNA 
PRASAD v. PRATAP NARAYAN Pat. 321 
Benami transactions—Promissory note—Suit for 

declaration that pro-note executed by X to Y really 

-belongs to Z and is attachable inexecution of decree 
obtained against Z— Maintainability — Effect of 

collusive endorsement —Trusts Act (I] of 1882), ss 63 

64— Civil Procedure Code (Act V of 1908), s. 60, 


el (i). 

Whose A obtained a decree against B and sought 
to attach a promissory note executed by C to Dand 
endorsed over by D to Æ on the allegation that the 
money due under the note was really due toB and 
that the note was fraudulently taken by Bin D's 
name to defeat the plaintif and on an objection by 
E being allowed, instituted a suit for a declaration 
that the promissory note was liableto be attached in 
execution of the decree against B : 

Held, that as between the payee named inthe note 
and persons who were not parties to it, there was 
no rule of law which precluded the admissibility of 
evidence to show that the payee was only a benami- 
dar for another, and the suit was maintainable. 

The Negotiable Instruments Act lays down certain 
special rules of evidence and certain special presump- 


ACL OLLY UCL vUdu am tawun 
that the transferor paid 
a resulting trust, THULASI AMMAL V. OrrioraL REOEIVER, 
CoIMBATORE Mad. 478 
Bengal, Agra and Assam Civil Courts Act (Xil 
of 1887), S.14—Regulation (XXXVII of 1899), 
s. 2—Santal Parganas Justice Regulation (V of 1885), 
s. 11—Santal Parganas—Suit more than Rs. 1,000 in 
value— Whether can be tried at a place different from 
headquarters—Practice | prevailing in Santal 
Parganas condemned as irregular. 
A suit more than Re. 1,000 in value, by s. Qof 
‘Act XX XVII of 1855, is triable according to the 
general laws and not by the Special Regulations for 
administration of justice in the Santal Parganas, 
The practice in the Santal Parganas by which Sub- 
Divisional Officers invested with the powers of a 
Subordinate Judge often hold Court away from their 
headquarters is most irregular and is likely to lead 
toa failure of justice. The clear intention of the 
Legislature is that cases over the 1,000 limit should 
be governed by the ordinary law and practice applic- 
able to the other parts of the province. BHUBE3WARI 
Dasi v. PULIN Krista RAI Pat.303 
Bengal Alluvion and Diluvion Regulation 
(Xt of 1825), 8.2. Sez Custom 708 
s. 4—Land emerging from water — Possibility 
of identification as property of previous occupier — 
Land, if accretion to tenant's holding—Re-formation 
in situ, meaning and significance of.; 
The mere fact that a river has uncovered land 
belonging tothe landlord and adjacent tothe de- 
fendants’ holding does not necessarily imply that it 





Ou DENYAL IRRIGATION AOT, 10:0 44d 
$.91—'Water course’, meaning of. 

The definition of ‘water course’ in the Bengal 
Embankment Act is not exhaustive. It only 
mentions certain items by the word “includes.” 
In ordinary language every river is a water course. 
It is the portion between the highest water line 
and the lowest water line which is under the 
protection of the Embankment Act. EMPEROR v. 
LAKSHMT NARAIN ADDY _ Cal. 771 
Bengal Food Adulteratlon Act (VI of 1919), 

ss. 6, 5, 14,11-S. 6, if to be read with s. 5— 

Sanitary Inspector not having jurisdiction submitting 

sample for analysis—Report of Analyst, if 

admissible, 

Section 6, Bengal Food Adulteration Act is an entire- 
ly distinct and self-contained section, and ought to be 
interpreted as it stands without the help of s. 5 of 
the Act. All that the prosecution is required to 
establish in order to secure a conviction based on 
8.6 read with s. 21 of the Act isthat thetwo 
samples of mustard oil which were admittedly in the 
shop and which were admittedly . sold were not 
derived exclusively from mustard seed. 

Evenifthe Sanitary Inspectcr who submits the 
samplesto the Analyst isnot proved to be authorised 
to exercise those powers in that particular place, 
samples submitted for analysis must be deemed to 
have been submitted under the Act and the special 
rule of evidence contained in s. 14 under which the 
Public Analyst's certificate is made admissible in 
evidence without formal proof will apply. It is 
immaterial whether the Sanitary Inspector, be he 
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regarded as anofficial or as a private individual, 
obtained possession of the samples in strict ac- 
cordance with the provisions of the Acb or not. 
What is importantis that the safeguards which the 
Act lays down in s. 11 should, be complied with. 
SAWAL Ram AGARWALA V. EMPEROR Cal. 632 
Bengal Irrigation Act (lllof 1876)—River within 
operation of the Act—Whether comes within s. 914, 
Bengal Embankment Act—River Ganges at Hooghli, 
if comes under Bengal Irrigation ‘Act. 
* Where a river ata certain place comes within the 
operation of the Bengal Irrigation Act it cannot 
at the sama time come within the operation of 
the Bengal Embankment Act having regard to the 
provisions ofs 91, Bengal Embankment Act. The 
river Ganges at Hooghli does not come under 


the Bengal Irrigation Act. Euperor ~v. LAKSHMI 
NARAIN ADDY Cal. 771 
Bengal Land Registration Act (Vil of 


1876)—Duly registered co-sharer landlord getting 
share in holding, if can sue for possession. 

Want of possession of an entire interest in a hold- 

, ing by a duly registered co-sharer landlord is no bar 

to his being given possession of ashareof a holding 

appertaining to that interest. LEAKAT v DILDAR ALI 


Kaan Pat 246 
s.78— Construction of. Sze Bengal Land 
Registration Act, 1876, s. 78 1031 


~S, 78—Suit for rent by plaintiffs to whom 

8, 78 does not apply—Substitution of two others in 

place of ‘one of them—S, 78, if bars passing of 

decree in." favour of person substituied—S, 78, 

construction of. 

A suit for rent was brought by two plaintiffs to 
whom the provisions of s. 78, Bengal Land Registra- 
tion Act, 1876, had no application. Two others were 
substituted forone of them as the representatives of 
that plaintiff to whom the defendant had all along 
been bound to pay the rent claimed : 

Held, that the provisions of s.78 had no applica- 


tion and did not bar the passing of a deéree in 
favour ofthe persons substituted. 
Dictum :—lt is difficult to believe that the 


legislature could have intended such hardship to 
the heirs and representatives of plaintiffs who had 
brought a suit not barred in any way by s. 78 and the 
words of the provision do not constrain to such acon- 
struction. BrinpaBan Prasap v, BANKU BIHARI MITRA 

Pat. 1181 


Persons dealing with electoral roll in course of 
oficial duty—S. 23 (1), if applies. 

; The persons contemplated by the sub-s. 1 to 
8.28, Bengal Municipal Act, are persons who fail 
outside the category of those who have to deal 


with the electoral roll in the course of their 





, Official duty, Nur AHMAD V. JOGESH OHANDRA SEN 
Cal. 657 
' ——_—88, 28 (1), 21 (1)—Committee for preparing 
and publishing electoral roll—Members,if Municipal 
Officers within s. 28 (1)—Criminal Procedure Code 
' {Act VY of 1898), s. 197— Municipal Commissioners 
Prosecution of, for acts done while discharging 
| official duty—Sanction of Local Government—Offictal 
duty, meaning of. 
| ‘The members of the Committee for preparing 
an electoral roll as contemplated by s. 21 (1), are not 
ı Municipal Officers or servants within the meaning of 
sub-s. 2, s. 28, A prosecution for offences under s. 28, 
: Bengal Municipal Act, is therefore not maintainable 
, against them. The term ‘official duty’ need not refer to 
i duty properly attaching to the office from which only 


the Local Government or some higher authority can ` 
i 2 


$ 
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Bengal Municipal Act (Ill of 1884, s. 28 (1— 
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remove the officer or by sanction permit his removal, 

Occasions when public servants are called upon to 
perform, and do properly and legally perform, 
duties which do not fall strictly and literally 
within the tasks appertaining to the particular 
appointment of office which they may at the 
moment be holding are also included in the terms 
‘official duty’. The functions of the Committee 
appointed under s. 2L (1), Bengal Municipal Act, 
are covered by the expression ‘official duty’ in a. 197, 
Criminal Procedure Code, Wand as no person can 
be appointedto such a Committee -unless he was 
in the: first instance a Commissioner, an office from 
which his removal could be effected only by or 
with the sanction of the Local Government, s. 167, 
operates as a bar to 
any prosecution of Municipal Commissioners for 
anything done while acting or purporting to act 
in the discharge oftheir official duty except with 
the previous sanction of the Local Government. 
Nor AHMAD v. JOGESH CHANDRA SEN Cal, 657 
Bengal Patni Taluks Regulation (VIII of 1819), 

s. 14-A as amended by Bengal Act IV of 1933 

—Scope of — Effect, if retrospective — Application 

for setting aside sale—If should be in writing, 

Before amending Act, Bengal Act1V of 1933, the 
Patni Regulation, 1819, contained no provisions 
which could enable the defaulting patnidar to have 
the sale set aside by depositing the arrears of rent 
even if the property was sold at a very inadequate 
price. The patnidar had to suffer this loss asa 
necessary evil. Jt wasfor redressing the evil that 
5. 14-A was added tothe Patni Regulation and as it 
is a remedial provision it ought to be liberally con- 
strued. The words used in the Act, the conditions 
imposed on the defaulting patnidar to pay five per 
cent. of the purchase money as compénsation to the 
purchaser and the object and purpose of the Act, indi- 
cate that the Act was intended to apply toall sales 
held underthe Regulation whether the sale was 
before the Ast came into operation or after. 

The application for setting aside the sale is not 
required by law to be signed and verified by the 
applicant. SRIGOBINDA OHoWDHURY v. JOGENDEA 
Narayan Ray Cal. 304 
Bengal Tenancy Act(as amended by Eastern 

Bengal and Assam Tenancy Amendment Act 

of 1908), s. 22—Effect of the amendment— 

Purchase of raiyati rights by landlord—Under- 

raiyat, if becomes raiyat. 

The effectof the amendment of s. 2?, Bengal 
Tenancy Act, bythe Eastern Bengal and Assam 
Tenancy Amendment Act, is that if the purchaser is 
the landlord he shall have no right to hold theland 
as atenant but shall hold it as a permanent tenure- 


holder or proprietor as the case may be. Consequ- 
ently after the auction-purchase of the raiyati by 
the landlord, the under-ratyats cease to be such but 


are raised to the status of raiyats, Ram CHARAN 
SUTBADHAR v. RADHA CHARAN Das Cal. 452 (a) 
Bengal Tenancy Act (VIII of 1885), s. 22 (2)— 

Co sharer_ landlord purchasing non-transferable 

holding—Extent of validity of purchase—Other co~ 

sharers, if can treat him as trespasser. 

Jf one of the co-sharer landlords purchases a non- 
transferable holding, it is valid to the extent of 
his interest, but he cannot force the purchase on his 
co-proprietors. When one co-sharer landlord takes 
a transfer of a non-transferable holding from a 
tenant he may be treated bythe other co-sharer 
landlords as a trespasser. Duanpar Sanu v. Deo- 
OBABAN Barat Pat. 243 
-S, 26-F—Application and challans by land: 
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lord—Challans passed next day—Application, if in 

order. 

Along with his application under s. 26-F,a land- 
lord produced challans in triplicate and was ready 
with his money. The challans were passed on the 

xt day: £ 
ne el d that the application was in order as tle land- 
Jord died all that he had to do under the law JATINDRA 
KUMAR v. CHANDRA KUMAR ROY » Cal. 509 
ss, 26-F 27-4844 (3)—Application under 

s. 26-F—Where to : Made. SUN 

The holtlings situated “in the jurisdiction of one 
Court were sold by another in execution of a money 

e: n 
Taa, thatan application on ‘behalf of the landlord 
for exercise gh his-right of.pre-emption under s. 26-F, 
Bengal Teñancyý Act/would lie in the former, Court by 
“virtié of s. 114 (3), that is the Court where a suit 
for possession of the tenure holding would lie. 
JATINDRA Kumar v, CHANDRA Kumar Roy | Cal. 509 
_-—--§, 26-d—BEzercise of jurisdiction under 

3, 26. J by lower Court—High Court, tf will interfere. 

Where the lower Court chooses to exercise juris- 
diction under s. 26-3, Bengal Tenancy Act, the 
matter is outside those subjects in which the High 
Court will ordinarily interfere, SUBENDRA Kumar 
NANDI v.[Bzpin OHANDRA GUNA Cal, 623 
5. 32—Suit for arrears and enhancement of 

rent—Finding that-settlement was made under s. 90, 

Estates Partition Act (VIII of 1876)—Duty of 

Court to determine whether enhancement ought to be 
- allowed under s. 32- Point not taken in appeal— 

Duty of Court to determine—Rent fixed in perpetuity 

-Effect of. eid 

ia suit m recovery of arrears of rent and for 
enhancement of rent under s, 3? of the Bengal 
Tenancy Act, when it is found that the settle - 
~ ment of rent was made under s. 90 of the 
` Estates Partition Act, VIII of 1878, the Oourt 
has to determino whether any enhancement 
ought to be allowed under s. 32 of the Bengal Tenancy 
Act. The Court cannot ignore the point that a 
settlement under s. 90 isasettlementin perpetuity, 
and that- therefore, the rent so settled is not liable 
to enhancement under s. 32 of the Bengal Tenancy 
Act, even if ` not taken by the, defendant in 
the memo. of sppeal. There is no authority 
which would warrant . the assumption that when 
8.90 of Act VIIL of 1876 speaks of rent fixed in 
perpetuity it means something other than rent which 
is not liable to enhancement. Kasur SINHA V. GANGA 
SINGH Pat, 153 (b) 
— s, 49-F as amended in 1929—Under- 

raiyats at the time when section came into force— 

Applicability — Ejectment _ suit—Right of heirs of 

under-raiyat to continue sutt. . É 

Where during the pendency ofan  ejectment suit 
by landlord against an under-raiyat, the new Bengal 
Tenancy :Act, 1929, came into force and it was found 
that the under-raiyati was not validily terminated by 











Pon that s 49 F applied to the case and the heirs 
of the under-raiyat were entitled to continue the 
guit. Rag v. AYESHA KBEATUN Cal, 158 (a) 
s. 103-B—Record of Rights—Fresumption. 
Record of Rights is a presumptive evidence of the 
state of things atthe date the Record of Rights 
was prepared. One cannot presume backwards from 
the Record of Rights under s. 103-B, Bengal Tenancy 
Act, and say that the seme state of things as dis- 
closed by the Record of Rights existed some years 
before the record was finally published. Manmata 
Narg HALDAR v, Grrien OBANDRA Ray Cal. 170 
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s. 144 (3). Seu Bengal Tenancy Act, 1885, : 
s 26-1 509 

s. 148-A—Requirements of—Sutt under— 
Landlord not knowing what is due to other co- 
sharers—Proper course—Mere statement that they 
would sue separately for their dues—Whether 
amountsto furnishing of information of what is 


ue, 

A landlord framing his suit under s. 148-A, 
Bengal Tenancy Act, must sue for the whole of the 
amount of arrears which he knows tobe due; but 
unless he definitely knows what isdue to his other 
co-sharers, his proper course isto make the alterna- 
tive prayer that if rent should be found to be pay- 
able to the other co-sharers a decree in their favour 
should be passed after realisation of deficit court-fee, 
The mere statement of the co-sharers that they would 
sue separately for anything that might be due 
cannot betreated as amounting to furnishing of 
direct information as to what actually was due, 
SEAUDDIN v. NAKAL SINGH Pat. 765 
———— s, 163- S. 163, if excludes procedure as to 

aa of notice under O. XXI, r. 66, Civil Procedure - 

Code. ` | 

The provisions of s. 163, Bengal 
sanctioning as it does a procedure for issueof a 
combind order of attachment and proclamation, 
exclude, by implication, the procedure as to the 
issuing of a notice. BHUDEB OnANDRA SARKAR V. 
ASUTOSH DUTTA Cal. 992 
Bihar and Orissa Excise Act {I of 1915), ss. 47 

(a), 48—Possession of ganja in excess of quantity . 

allowed —Packets weighed along with paper—Actual ^ 

weight of ganja alone not known—Conviction, if 

proper. i 

(a), 


Tenancy Act 


A person cannot be convicted under s. 47 
Bihar and Orissa Excise Act when the weight of the 
packets.of ganja along with the papers in 
which itis wrapped exceeds three tolas, asit is, in 
such a case, impossible to know what the actual 
weight of the ganja is, Ramnzwas Ram v. Emperor | 

Pat. 1028 
——-—-ss. 47 (a), 48— Search — Witnesses not 
signing immediately and on the spot—Irregularity 

—Conviction, if can be based on search—Other 

circumstances raising doubt as to accused's guilt. 

When the signature of search. witnesses is not 
taken on the search list immediately it is drawn out 
at the spot but is taken only on the following day, 
the search list is not properly prepared. It may not 
be a very serious irregularity ordinarily, but in a | 
prosecution under the Excise Act when s. 48 of the 
Excise Act throws the onus upon the accused to 
explain the possession of certain excisable articles, 
it is not safe to base a conviction when the 
strict rules of the search are not followed at the , 
time of seizing the articles, possession of which is 
illegal under the Excise Act. - 

Although the circumstances- as to absence of 
explanation as to why the spy when he went to 
inform about an offence under the Iixcise Act did 
not inform the Excise Officers within whose jurisdic- 
tion this particular type of case falls and that the 
Excise Officer examined as a defence witness said 
that when he tested the amount of ganja in the shop ; 
of the accused he did uot notice any decrease in the 
amount of ganja that ought to have been in his 
shop on that particular date, are not’ by themselves 
of much importance, yet taken in conjunction with 
the failure to weigh the ganja separately and the 
preparation ofthe search list irregularly, raise some 
doubt about the guilt of the accused. Ranewas 
Ram 0, EMPEROR Pat, 1023 
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In order to support a conviction under s. 59 of the 
Bihar and Orissa Excise Act, it is necessary to show 
not only that the servant was in the employ of the 
master, but also that he was acting within the scope 
of his employment and for the benefit of the 
master. ABDUL GAFUR v. EMPEROR Pat. 236 
———88, 59, 47—Charge under s. 59 read with 

s. 47—Previous sanction for prosecution, if necessary 

—Uonviction of licensee for smuggling by servants— 

Absence of proof of servants acting for benefit of 

master—Maintainabdility of conviction. 

A person who held a license was prosecuted, and 
convicted unders.59, Bihar and Orissa Excise Act 
for being privy to smuggling of liquor by his ser- 
vants ; 

Held, that previous sanction for prosecution was 
not necessary and as there was nothing to show that 
the servants while smuggling theliquor were acting 
within the scope of their employment or for the benefit 
of their master, nor was there anything to show that 
the accused (the master) was privy tothe smuggling, 
B. 59 was wrongly applied and the conviction was 
not maintainable. ABDUL GAFUR v. EMPEROR 

Pat. 236 

Bombay Children Act (XIII of 1924), s.27 (1), 

sub-cl. (1)—Proviso to 8. 27—Whether applies only 

to sub-el. (1)—Fresh power on Magistrate, if con- 
ferred—Powers under Statute—~Conferring of. 

The proviso tos, 27 (1), Bombay Children Act is 
applicable only to sub-cl. (L) which enables the Magis- 
trate to deal with the case“ inany other manner in 
which it may legally be dealt with.” The sub-clause 
does not conferany fresh power on the Magis- 
trate. 

It would be useless to confer by asection powers 
which already exist under someother law, and it 
would be senseless togive new powers under asec- 


tion and then provide at the end that the new 
powers ate not to operate. Lincanna ELANNA v. 
EMPEROR Bom, 33 (a) 


Bombay Prevention of Gambling Act (iV of 
1887)—Applicability of, to Delhi, 

Bombay Prevention of Gambling Actapplies to 
Delhi, RAM SAHAI Vv, EMPEROR Lah, 443 (a) 

Betting slips with numbers employed in satta 
gambling — Whether instruments of gaming. 

Betting slips with numbers on it employed in satta 
gambling are instruments of gaming. Ram SABAI 
Vv. EMPEROR Lah, 443 (a) 
Bombay Special (Emergency) Powers Act (XVI 

of 19321, s. 4 (1), 16—District Magistrate, if can 

be invested with powers of Governor in Council— 

Delegation, if can extend throughout the Presidency. 

Under s. 16, Bombay Special (Emergency) Powers 
Act the Governor in Council may invest the District 
Magistrate with the powers of the Governor in Coun- 
cil under sub-s. (1) of s, 4 and the Governor-in- 
Oouncil can delegate to the District Magistrate powers 
extending over the whole of the Presidency. VisHvas- 
RAO Batvant DAVARE V. EMPEROR Bom. 40 
Burden of proof—Admission—Shifting of onus. 

The proof of an admission shifts the onus because 
what a party himself admits to be true may reason- 
ably be presumed to be so, It is then for him to 
rebut this presumption and unless and until that is 
satisfactorily done, the fact admitted must be taken 
to be established. ABADI v. Mumtaz UD-DIN 

Lah. 393 
—-— Endorsements by Registering Oficer—Party 
alleging to the contrary-—Onus. 

Where there are endorsements by the Registering 
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alleges the contrary to prove it. Ram SHANKAR v. 
RAM MANORATH Oudh 373 
— Suit for possession — Plaintiff alleging 

purchase from nearest reversioner of deceased owner 

—Denial by defendant—Onug, 

Where the defendants were in possession undera 
sale deed made by a person, who, the plaintiff alleged, 
was not competent to execute the deed and the 
plaintiff sued for possession on the ground cf his 
having purchased from a person K, the nearest 
reversioner of the last owner and the issue was whe- 
ther there were nearer reversioners than K ; 

Held, that it was proper forthe Court to require 
the defendant to state whom the defendant claimed 





.to be nearer heirs and having understood who they 


were, the plaintiff would be able to produce evidence 
showing exactly who those people were. KANHAIYA 
Lan v, OHAMPA DEVI All. 545 
Burmese Buddhist Law. See Mortgage 253 
——— Adoptlon—Death of wife—Hushand, if 

becomes absolute owner of common property of 

himself and his wtfe—Adoption by Burmese 

Buddhist whose wife is dead—Adopted sons, tf can 

inherit to share of deceased wife in common pro- 

perties, 

Under Burmese Buddhist Law, on the death of the 
wife, the husband becomes the absolute owner of 
the property which had been the common property 
of himself and his wife during his wife's lifetime 
and when he does not make a second marriage, he 
remains the absolute owner until his death. Oon- 
sequently he can adopt kitiima sons with a view to 
share inthe inheritance not only of his own share of 
the common properties of himself and his wife, but 
also the share of his deceased wife therein. Maunxe 
Sein Suwe v. Maune SEIN GYI P.C. 679 
—— ~Kittima adoption, if can be made 
when daughter's son is alive. 

A Burmese Buddhist has a right to adopt kittima 





- sons with a view to inheritance even though the son 


of his daughter is alive. Maune SEIN Sawzv, MAUNG 

Sein GYI ` P.C. 679 

- ——- Right of kittima adopted sons in 
inheritance. 

Apart from the question relating to any rights 
of the eldest child, Kittima adopted sons are entitled 
to share equaliy with the natural sons of the adopter, 
Maune Sern Sawev, Maune Sein Gri P. C. 679 

Husband and wife living together— 

Presumption of one being agent of the other—W he- 

ther arises—Husband acting as agent of wife in 

the firstof a series of transacttons—Absence of 
evidence to the contrary—Husband, if acts as agent 
in respect of subsequent transactions — Principal 

and Agent—Contract Act (IX of 1872), s. 208. 

There sre no presumptions de facto or de jure, that 
a Burmese Buddhist couple, living together, are 
agents for each other, or that the wife is deemed to 
consent tothe acts of her husband, andit is a ques- 
tion of fact to be determined according to the circum- 
stances of each case. 

But where the Burmese Buddhist wife admits that 
her husband acted as her agent in the first of a series 
of transactions, it is to be presumed in respect of the 
subsequent transactions that he continued to act as 
her agent as long his authority has not been revok- 
ed tothe knowledge of the other parties tothe- 
transaction. Ma Byaw v, Me Tux Huaine Rang, 331 
— Inheritance. Sez Burmese Buddhist Law— 

Adoption 679 
———— Legal representative of deceased male—Widow 

The legal representative (i. e, the person who 








deceased Burmese Buddhist male is his widow. 

MOTIRAM v, Daw HNINEE Rang. 56 

Burmese Customary Law—Minor—Mother, if de 
jure guardian of minor's property—Power of 
alienation as de facto guardian. 

Under Burmese Customary Law a mother is not 
recognised as the lawful guardian of the property 
of her minor children and unless appointed under 
the Guardians and Wards Actshe isnotthe de jure 
guardian of their property and under Burmese Ous- 
tomary Lawno poweris givento a de facto guar- 
dian of a minor to dispose of the immovable proper- 
ty of the minor. Dawsons BANK, Lrp. v. Ma May 

Reng. 627 (b) 
‘Calcutta High Court Rules, Chap. XXVII—Need 
for amendment. 

The rules, conditions and forms provided in 
Chap XXVII of the Rules of the Calcutta High Court 
for sales by the Registrar are not sufficiently clear or 
explicit, and these rules and forms of conditions of 
sale oughtto be amended, in order toremove any 
doubt about such matters, and similar doubts which 
may arise upon sales by the Registrar. BipuuTI 
BHUSAN MAZUMDAR vV. MAJIBAR RAHAMAN Cal 247 
Calcutta Municipal Act (ill of 1899), s. 205. 

See Transfer of Property Act, 1882,8.67-A 972 
Caicutta Municipal Act (ill of 1923), s. 205. 

Sze Oivil Procedure Code, 1908, O. XXXIV, r. 12 

i 247 
Cantonments Act (Il of 1924), ss. 210 (m), 268 

-—Selling of bamboo within Cantonment area without 

license— Conviction under s. 268—Legality of. 

“Bamboo being an inflammable wood, a person 
. selling bamboos, ballies, takhats and karies witbin the 
- Cantonment without license is guilty under s. 268, 
Cantonments Act, SRI Ram v EMPEROR AU. 181 b) 
—sS,. 247, Ses Penal Code, 1860, s. 332 469 
-——— S, 268, Ser Cantonments Act, 1924, s. 210 (m) 

All. 131 (b) 
Caste— Expulsion of members—Principles governing 

The general principles applicable to the expulsion 
of members from a club govern cases of expulsion 
of persons from caste, and those principles, so far 
as relevant, involve that the expulsion must be 
in accordance with the rules of natural justice, 
which means primarily that the accused must have 
a fair hearing, and that the expulsion must be in 
accordance with the rules of the caste. RATANSEY 
Viggi v. MEGHJI Hirst JANGEALI Bom 283 
Rules made by caste for its guidance— Punish- 

ment of members—Procedure—Meeting of caste 

without following procedure—Caste as a whole, if 
bound to follow procedure—Rights to property 
involved—Jurisdiction of Court to entertain suit— 

Caste offence — Inherent jurisdiction of caste to 

inquire into. 

If the caste chooses to make a rule as to the 
procedure and methods which shall be adopted 
before that power is exercised, then the caste must 
comply with the rule, Where the expulsion of the 
plaintiff has been carried out in complete disregard 
of the rules of the caste, the plaintiff is entitled to 
a declaration that a resolution expelling him from 
the caste is invalid and of no effect and an injunc- 
tion to restrain the defendants from giving effect 
to the resolution. Where the plaintiff's membership 

- ofthe caste involves a right to property, the Court 
hag jurisdiction to entertain a suit brought by 
him alleging wrongful expulsion. 

Questions as to whether a particular rule is a 
vital rule, or a rule of procedure, are really hardly 

appropriate to consider when one is dealing with 
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not drawn any stch distinction. All that the Court 
can do is to see that the rules as they stand are 
obeyed, 

Per Rangnekar, J.—The caste as a whole, 
has an inherent jurisdiction to inquire into 
a caste offence, but if the caste makes a rule that 
such inquiry should, in tbe first instance, be held 
by its Managing Committee, then that rule must 
be followed The failure to follow the rule amounts 
to a denial of a right of hearing given by the 
caste to an accused person, and a denial of an 
opportunity to defend himself before tke tribunal 
set up by the caste itself, RATANSEY VIRJI v. MEGHJI 
Hirst JANGEALI Bom, 283 


Cattle Trespass Act (I of 1871), ss. 10, 22— 
Right of seizure, if extends to chasing catile even 
outside field trespassed, 

Although the right of capture of the cattle would 
not extend to following them to their sheds and 
seizing them there, yetifthe owner of a field at- 
tempts to seize them while actually trespassing, he 
is within his rightsin capturing them before they 
have definitely made their escape from the spot, even 
though they were not actually inside the field when 
captured. JAGANNATH SINGH v, Emperor Nag. 427 


co. P. Land Revenue Act(ii of 1917),s. 151— 
Collector holding sale,if can try pre-emption claim, 
Where the sale is held by the Collector it would 

be in fitness of things if the claim in respect of pre- 

emption unders, 151, ©. P. Land Revenue Act is 
presented in the first instance to, the Collector. The 

Uollector may not be a Court competent to try the 

claim but he can still be an officer competent to 

receive the claims made in the course of a sale held 

by him. DHANNALAL v. UDDI Bar Nag. 281 

— s. 151—Co-sharer, also co-judgment-debtor, if 
can claim right of pre-emption. 

There is nothing in law to preclude a co-judgment- 
debtor from claiming a right of pre-emption if he 
happensto bea cosharer. The right given toa co- 
sharer by s. 151, O. P. Land Revenue Act, cannot be 
lost because the cosharer also happens to bea co- 
judgment-debtor with one whose share is sold in 
execution. Ifthe cosharer is recorded as a co-sharer 
in the mahal it is immaterial whether he has any 
interest- in the particular patti or not. DHANNALAL 
v. Uppi Bat Nag. 281 
Certlorarl, writ of—Power of High Oourt to issue 

—Principles. Sze Madras Local Boards Act Rules 

relating to Election Disputes r. 10 (e) 652 
Champerty. Sez Contract Act, 1872, s. 23 405 


Chota Nagpur Tenancy Act (Vi of 1908), s. 
46 (6), (2)—Land surrendered from occupancy 
tenant after valid sale by tenant under s, 46 (8,—- 
Person taking settlement from such landlord— 
Whether obtains title to land so settled—Right to 
eject vendee—S, 46 (2), if applies. 

A persontaking settlement froma landlord in 
Chota Nagpur of land surrendered from an occu- 
pancy raiyat after the latter has made a valid sale 
thereof under s. 46 (6) of the Chota Nagpur Tenancy 
Act, 1903, does not obtain title to the land settled 
so as tu be entitled to eject the vendee. Section 46 
(2) is not applicable, The landlord secures nothing 
by accepting the surrender of his holding by a raiyat 
who has made a valid sale of it under e. 46 (6) and 
so has nothing to surrender, The landlord, therefore 
confers no title on the person with whom he settles 
such a holding. BALARAM MAHATA v, LAHABAT MAHATA 

Pat. 179 F, B 
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a diferent Court if in oneof the suits there are 
issues which do not arise in the other suit, though 
there are also common issues. 

The omission in the Code’ of 1908 of the words 
“for the same relief” which were found inthe Code 
of 1882, though it widens the application of the 
section, still only renders it applies to two suits 


The expression “the same Wwe an fespecuus Lue 
third condition of res judicata laid down in s. 11, 
Civil Procedure Code, means ‘the same capacity.’ 
A verdict against a mansuing in one capacity will 
not estop him when he sues in another distinct capa- 
city, and in fact is a different person in law. 
GAURA Derv, MOHAMMAD Yasin ALIKHAN Qudh 585 
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the auction-purchaser and the judgment-debtor 
relating tothe delivery of possession of property 
purchased by the decree-holder auction-purchaser is 
a dispute relating tothe execution or satisfaction of 
the decree,and arises between the parties to the suit 
or their legal representatives. It comes within s. 47, 
Oivil Procedure Code and an order passed by the 
Court in such disputeis, therefore, appealable, GURDIT 
Erwau v, KANSHI Raw Lah. 85 
—_——-$, 47—-Hxecution—Person, impleaded as 

representative—If can attack validity of decree. 

Because s. 47, compels the executing Gourt to 
decide whether any person isor is not a representa- 
tive of a party, it does not entitle a person who has 
been impleaded as a representative of.a judgment- 
debtor to attack the validity of the decree, thus 
giving him rights in the executing Court wider than 
those of the judgment-debtor himself, Sary Das Sinan 
v, Karam OHAND & Sons Lah, 772 
-——s. 47— Obiter—Judgment-debtor giving pro- 

perty as security for performance of decree— 

Property, if can be realized in execution without 

attachment, : 

Obiter—Immovable property given by the judg- 
ment-debtor as security for the due performance of 
a decree can be realized in execution without attach- 
ment, the matter being one relating to execution with- 
in s. 47, Civil Procedure Gods. MuTHuRAMAN CHETTYAR 
v. IMPERIAL Bank OF INDIA Rang. 684 (b) 

3. 47—Objection that sum paid in part satis- 
faction of rent decree is not credited —Whether one 
under 3, 47—-Applicability. 

An objection in execution that a certainsum was 
paid in part satisfaction of arent decree, but no 
credit had been given for that payment falls within 
s. 47, Civil Procedure Code, and can legitimately 
form the subject-matter of an appeal. BEUDEB 
OHANDRA SARKAR V. ASUTOSH DUTTA Cal. 992 
S. 47—Small Cause suit—-Objection by party 
to attachment of property in execution of decree in 

same Court—Objection dismissed—Declaratory suit 

in Munsif's Court—Suwit, if maintainable—Decree- 
holder, if estopped from raising tobjection that 
proceeding must be under s. 47, Civil Procedure 

Code—Estoppel. 

In a suit filed in a Small Causa Oourt a party 
objected to an attachment made in execution of the 
decree obtained in the Small Cause Court itself and 
the objection being diamissed, he filed a declaratory 
suit in the Gourt of the Munsif : 

Held, that the suit must be dismissed and the 
Court of the Munsif could not treat the suit as a 
petition under s. 47, Oivil Procedure Code, as such 
an application could only be made in execution 
proceedings in the Small Uause Court. 

Held, also, that the decree-holder was not estopped 
from raising the objection that the proceeding must 
be under 8.47, Civil Procedure Code, even though 
he did not raisethe plea in proceedings under 
O. XXI, r. 58, Panam Prasan v, SHAMBHU DAYAL 

AU. 851 
———55, 47, 151, O. XXI, r. 58 —Auction-sale— 

Purchase by aperson—Attachment by third person 

an execution of another decree—Auction purchaser, 

if representative of judgment-debtor under s, 47 

—0. XXI, r. 53, if applies—Interference under 

8. 151, if called for. 

Where A in execution ofa rent decree against B 
purchased some of his lands, the sale wasconfirmed 
and possession obtained by A and C in execution 
of a decree against B attached a share of the land 
purchased by A who objected to the sale of this 
share on the ground that the judgment-debtor had 








. under s. 47, Oivil Procedure Uode, or not, the 
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no saleable interest as the land had been purchased 
by A; 

"Held, that O. XXI,r.58, Civil Procedure Code, 
did not apply as it refers to objection to attachment. 
The interest of the judgment-debtor was not affected 
by the decree and he was not, therefore, entitled to 
maintain his application under s. 47, Civil Procedure 
Code. Though a wide meaning is tobe attached to 
the term representative in 9. 47, Oivil Procedure 
Code, the auction purchaser cannot be regarded as 
a representative of the judgment-debtor unless his 
interest is affected by the decree. 

Held, also, that the circumstances of the case did 
not call for the exercise ofthe powers of the High 
Court under s, 151, Civil Procedure Code. MADHU 
Supan SHAHA v. Firm RAM PERSBAD CHIMANLAL 

Cal, 777 (b) 

———s. 47, O. |, r. 3—Suit on bond—Person 

impleaded as defendant on ground that on partition 

between him and plaintiff bond fell to plaintiff's 
share—Defendant, if a pro forma defendant. 

Where ona suit ona bond a person is impleaded 
as one of the defendants onthe ground that there 
had been a partition between the plaintiff and such 
person and that the bond fell tothe share of the 
plaintiff, though no payment is claimed against him 
by the plaintiff, the object being to make the deci- 
sion of the. siit binding on him, such person is 
not a merepro forma defendant but a party within 
the meaning of s, 47, Civil Procedure Code. Papam 
PrasaD v. SHAMBEU DAYAL All. 851 
~ S, 47, O. XXI, r. 58—Legal representative 

of deceased judyment-debtor brought on record 

—Attachment—Objection—Objection, whether under 

s. 47, or O. XXI, 7. 58 

Ia considering whether an application is 
Court must examine the substance of the application 
to find out its true nature and should not be 
guided solely by the heading given to to it by a 
party. 

Where a person is brought upon the record asa 
representative of the deceased judgment-debtor and 
he sets up his own right to the property at the time 
of its attachment and files an objection, the objection 
must bs deemed to be one under s. 47, Civil Pro- 
cedure Code, and not under O. AKI, r. 58, which 
deals with questions arising between the decree- 
holder and strangers to the decree, and the decision 
thereon is appealable and nosuit lies against it, 
Lacanoo v. Firm MUNNI | AL-BABU LAL All. 577 
— 5, 47, O. XXXIV—S.1/ if makes difference 

between functions of Court executing simple money 

decree and under O. XXXIV. 

No distinction is drawn by 8.47 between the 
functions of a Court executing a simple mone 
decree and one executing a decree under O. XXXIV, 
Civil Procedure Oode, there is a difference be- 
tween a decree which leaves the manner of its 
execution to be decided by the executing Court 
and one which specifies certain property as 
chargeable with the debt found due ani uncon- 
ditionally directs its sale to satisfy the decree. 
Saiv Das SINGH v. Karam CHAND & Sons Lah. 772 
———-8. 50—Decree—Death of judgment-debtor— 

Transfer of decree for execution—Application to 

bring on record legal representatives of judgment- 

debtor—Court to which it is to be made. 

Where adecree is transferred for execution to 
another Oourt after the death of the judgment-debtor 
an application to bring on record his legal re- 
presentatives should be madeto the Court which 
passed the decree and not to the transferee Court, as 
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the Court to which the decree is transferred cannot 
execute the decree against those persons who were 
not parties to the decree before the decree was trans- 
ferred MANJULABAI KASHINATH MANTRI v PANDURANG 
JAYARAM MANTRI Bom, 181 


ss. 53, 2 (11)— Decree against legal represen- 
tative—Proof of property of deceased in their 
hands, if essential—Allegation that the other has in 
termeddled with estate of deceased — Burden of 
roof. 

A aA is entitled to sue the legal representatives 
of his deceased debtor and io obtain a decree 
against them without proving that any assets have 
come into their hande, or even that the deceased 
debtor left any assets. 

Where it is alleged on behalf of the plaintiff that 
they are the legal representatives of the debtor with- 
in the meaning of cl. (11), 2. 2, Civil Procedure Code, 
inthatthey have intermeddled with the estate of 
the deceased, inorderto bring them within the 
terms of this clause the onus is upon the plaintiff 
to establish that they had intermeddled with the 
estate of the deceased, i e., with the property belong- 
ing to the deceased at the time of his death. It 
would not sufficeto show that they are orhave 
been in possession of property which the deceased 
debtor owned at some time prior to his death. Mort- 
RAM v. Daw HNINE Rang 56 
s. 53, O. XXXIV — Decree against father 

under O. XXXIV—Sons, if bound by it—Hindu 

Law—Debts—Execution— Binding decree—Hxecu- 

ting Court, if can vary it 

A decree passed under O, XXXIV determines un- 
conditionally that certain property is chargeable 
and shall be sold. The words “which is liable under 








the Hindu Law for the payment of the debt of a , 


deceased ancestor,” in s. 53 arenot intended to 
allow the representative of the judgment-debtor in 
a mortgage-decree to res'sb proceedings in the 
executing Court on the plea that the decree itself 
ought not to have been passel as it stands but with 
a qualification infavour of te judgment-debtor's 
representatives, if these tur.cd out to have succeeded 
by survivorship and cul: show thatthe deceas- 
ed ought not to have contracted the debt on which 
the decree was based. Sarh a plea is not one 
relating to the execution of the decree, the execut- 
ability and validity of which is obvious, but to the 
propriety of the decree itself, which can only be 
determined by a separate suit. Sarv Das SINGH v, 
Karan OHAND & Sona Lah. 772 


s. 53, 0. XXXiV—Mortgage decree for sale— 
Court refusing to sell property tf constitutes interfer- 
ence, 

An executing Court must execute a decree if 
valid and executable as it stands and cannot 
alter or vary it in execution. But an execut- 
ing: Court which refuses to sell property, the 
sale of which has been decreed under O. XXXIV, 
does not merely “interpret” the decree but interferes 





with it, Sarv Das SINGH v. Karam Ouanp & Sons 
Lah. 772 
—— 8.60 (C) —Agriculturist— House should be 


occupied by him as such for exemption from 

attachment. 4 

Where the house in dispute is nob occupied by 
the judgment-debtor asan agriculturist and he has 
other residential premises, it is not exempt from 
attachment. SHAMSHER SINGH v. Harnam Das-AmMarR 
OHAND JAIN Lah. 133(6) 
nb, 60 (1) (¢)—Agriculturist, meaning of— 

Cultivation of land by hired labourers by person 
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having different occupation—Whether makes him 

an agriculturist. 

The term agriculturist in s. 60 (1) (ec), Civil Pro- 
cedure Code, refers to an occupation and aman is - 
an agriculturist who engages in the cultivation 
ofland, that is, who ploughs Jand, sows the crop 
and attends to it. The cultivation of land by hired 
libourers by a person who has a different occupa- 





tion does not constitute that person an agricul- 
turist, HABIBUL Razzag v. Suaram BAHADUR i 
All. 511 (a) 
a s. 60, cl. (I). See Benami Transactions 
944 F.B. 


S. 63 (2)— Property under attachment by two 

Courts of different grades—Sale of property by 

Court of lower grade—Sale, if invalid, 

When property which has been attached by two 
Courts of different grades, is sold by the Court of 
the lower grade, the sale is not rendered invalid on 
that ground. MURLI Duar v. FAKIR BAKHSH 

f Oudh 853 


———-8, 73,0 XXI, r. 6—Transfer of execution— 
Application under s 73, if can be entertained by 
original Court 
An application for rateable distribution can be 

entertained by the original Court even when the 

petition for execution was transferred from that 

Court under O. XXI, r. 6, Civil Procedurə Code, 

BASHESHAR Das v, CENTRAL Co-Operative BANK, Lrp, 

Lah. 731 

—S.86 See International Law 824 

——— sS, 86—Suit against Prince or Ruling Chief 
of Foreign State -Consent of Governor-General-in 
Council applied for but refused— Suit, if maintain- 
able—Court, if can question propriety or otherwise 
of refusal to give consent, in the suit. ‘ 
Where the plaintiff has failed to obtain the con- 

sent of the Governor-General in Council under s, 86, 

Civil Procedure Code, a suit is not maintainable 

against Princeor Ruling Chief of a foreign state. It” 

is immaterial if the consent has been applied for 
and refused, lt isnot open to the Court to question 
the propriety or impropriety of the order of the 

Governor-General in Council in refusing consent under 

8., 86. MOHAMMAD Raza V, IKAPURTHALA [state 





Oudh 856 
$.91—Sanction of Advucate-General, when 
required—Case of encroachment on a private 


easement—Sanction, if necessary. 

Section 91, Civil Procedure Code, deals with the 
case of a public nuisance for which it is necessary 
that the sanction of the Advocate-General should be 
obtained. Where the case is clearly not one of a 
public nuisance but one of an encroachment on a 
private easement, sanction under 8.91 is not neces- 
sary, BALWANT V, PARSHADI LAL All. 704 
———$, 92—Necessity of new scheme on failure of 

previous scheme. 

Where the directions given by a Court in the 
previous suit for settling a scheme have entirely 
failed to secure the due administration of the trusts 
for want of effective machinary,a new scheme must 
be framed to make the administration  efiective. 
Suan NAJIBUDDIN AHMAD v AMIR Hasan Kuan 

Pat. 557 
S. 92—Remedies under s. 92, Civil Procedure 

Code, and s. 18, Religious Endowments Act (XX 

of 1863) against Sajjadanashin. 

In a suit against the sajjudanashin and mutawalit 
of a religious endowment charging him with 
oot having discharging his duties the plaintiffs 
are entitled to proceed either unders. 18, Religious 
Endowments Act, or under the wider alter 
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native of s. 92, Civil Procedure Code. Suan NAJIHUD- 

DIN AHMAD Vv. AMIR HASAN KHAN Pat. 557 

—8.92—Scheme, framing of—Provision for 
removal of sajjadanaship. 

There is nothing in s. ¥?, Civil Procedure Code 
to prevent the inclusion in a scheme framed under 
that section of a provision empowering the Court in 
specified contingencies to reduce the powers of the 
managing trustee or sajjadanashin mutawalli, tempo- 
rarily or otherwise, or even to remove him alto- 
gether. SHAH NAJIHUDDIN AHMAD wv, AMIR Hasan 
KHAN $ Pat. 557 

s. $2—Suit for removal of sajjadanashin— 

Sajjadanashin dying pending suit— Cause of action 

Jor settlement of scheme. 

In a suit to remove the sajjadanashin, and for 
settlement of a scheme, the sajjadanashin's death 
renders. his removal unnecessary, but the cause of 
action which necessitated the settlement of a scheme 
survives. SHAH NAJIHUDDIN AHMAD v. AMIR Hasan 
KHAN Pat, 557 
——— 5, 92—Trust denied by defendant—Suit for 

mere declaration—No further relief of possession— 

Maintainability of suit—Sanction under s. 92, if 

necessary—Specific Relief Act (I of 1877), s. 42, 

proviso. : 

Where the defendant denies the trust, he cannot 
be heldto be a trustee and must, therefore, be a 
trespasser ora third party. Against such a trespas- 
ser orthird party a suit can be brought without 
sanction. Under s. 92, Civil Procedure Code, it is 
presupposed thatan express or constructive trust 
created for public purposes of a charitable or reli- 
gious nature exists, but where the nature or existence 
of such a trust isin dispute, s. 92, Civil Procedure 
Code, will not apply, anda suit for a declaration 
with regard tothe trust may be brought without any 
sanction. Kiean VITHOBA SALI v. SHRIRAM TUKARAM 

Nag. 496 

—-— 38. 94 (e), 151, O. XXXIX, rr. 1, 2—Suit 

for money—Plaintiff deliberately choosing Civil 

Court as forum—Plaintiff receiving part of the 

money and attempting to recover the rest by 

summary procedure under District Local Boards 

Act—Injunction under inherent powers of Court— 

Whether can be issued, 

The plaintiffs deliberately chose the Civil Court 

-ag the forum for the determination of their claim 
against the defendants. Having done so and having 
settlement with 
defendants obtained from defendant No.l asum of 
money, they gave the go-bye tothe Civil Court and 
attempted to recover money alleged to be due to them 
out of the agreement which was the subject-matter of 
litigation by summary procedure under the District 
Lotal Boards Act. On the defendants’ application 
for interim injunction : 

Held, that although the application did not fall 
under O. XXXIX, rr. 1 and 2, equities were in favour 
of the defendants andthe Oourt had jurisdiction to 
make an order unders. 151, Civil Procedure Code, 
and issue injunction to prevent abuse of the process 
of Court. Distrior Locat Boarp, KARACHI v. KUNDAN- 
MAL UTAMSINGH Sind 295 
——~—-5.100. Sze Sscond Appeal 241 

8.100—Finding as to date of dissolution of 
partnership—Finding of fact—Whether can be 
challenged in second appeal. 

A finding thata partnership was dissolved on a 





particular date is a finding of fact, conclusive and 


' cannot be challenged in second 


appeal. OFFICIAL 
Receiver, LAHORB v, Din MOHAMMAD Lah. 49 (a) 
—S. 100—Finding of fact—Issue simple and 
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depending upon credibility of witnesses —Inter- 

ference, 

Generally speaking itis undesirable to interfere 
with the findings of fact of the trial Judge who sees 
and hears the witnesses and has an opportunity of 
noting their demeanour and especially in cases 
where the issue is asimple one and depends on the 
credit which attaches to one or other of conflicting 
witnesses. GOURHARI v. SHYAMA SUNDARI Cal. 1055 

—s, 100—Findings of fact—When can be 
inter fered with in second appeal, 

Ordinarily a finding of fact arrived at by the first 
Appellate Court is binding on the High Court but where 
the first Appellate Oourt has not appliedits mind 
to the evidence in the case ina judicial mannerand 
has omitted to take into consideration some import- 
ant evidence and hasthereby come to a very wrong 
conclusion in the case, the High Court not only can 
but should interfere in the interests of justice, 
Where, therefore, when there is a dispute as to the 
cousideration for a sale deed, and the lower Court 
has not considered the endorsements of the Register- 
ing Officer on the sale deeds, the High Court should 
go through the evidence and interfere with its find- 
ings. Ram SHANKAR v. Rau MANORATH Oudh 373 
———8, 100—Finding of fact—Wrong interpreta- 

tion of document—Plea of estoppel wrongly upheld 

— Finding, if binding in second appeal, 

A finding thata site isthe joint property of the 
parties isone of fact and binding in second appeal. 
Where, however, the lower Court had not correctly 
interpreted some ofthe documents on which the 
parties founded their title to theadjoining houses, 
aud had based its decision partly on the plea of 
estoppel which did not really arise inthe case, the 
finding isnot binding in second appeal ABADI v. 
MuMTAZ-UD-DIN Lah. 393 
S 100—Finding that a person is not the 

legitimate son of another—Whether one of fact— 

Whether can be challenged in second appeal. 

A finding that a personis not the legitimate son 
and heir of another isa finding of fact and cannot 
be challenged in second appeal. Ram NATH v. DESRAJ 
SINGH Oudh 349 
—8.100—Interference with concurrent finding 

of fact —Power under s. 100 exceeded, 

Interfering with the concurrent findings of fact 
of the Oourta below amounts to exceeding jurisdic- 
tion under s. 100, Civil Procedure Code. Manmatua 
Narti HALDAR v Girish Cuanpra Roy Cal. 170 
——— ss 100 to 103. Sre Civil Procedure Code 

1908, O.XLI,r 1 371 
——— S, 102. See WATER RIGHTS 14 
———8 104 (c)—Second appeal—Form of appeal 

if can justify its admission, , 

Under s, 10% (c), Civil Procedure Coda, a party is 
entitled to appeal from an order modifying an award. 
If the appeal is expressly from the order modifying 
the award, no second appeal will be admissible ; 
but if the appeal is regularly preferred from the 
decree and not from the order, the form of the 
appeal might justify the admission of a second 
appeal, FAMKHELAWAN SAH v, Bam Nacina Prasap 


Pat. 764 

— — S. 115. Sus Trusts Act, 18§2,8 34 267 

8.115—Concurrent findings of lower Court 
cannot be interfered with in revision, 

The concurrent findings of both Courts below can 
not be interfered within revision. QADIR BAKHSH v 
Usacar SINGH Pesh. 398 
-—-— —~S. 115—Judg2 not exercising jurisdiction 

vested by law —Revision, if lies, 

Where a Judge is bound to allow an 











application 
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but does not do so, he fails to exercise jurisdiction 
vested in him by law and hencehis order is open to 
revision under s. 115, Civil Procedure Code. SRI- 
GOBINDA OHOWDHURY V JoGENDRA Narayan Roy 
; Cal, 304 
s. 115— High Court's powers in revision in 
Civil, Criminal and Revenue matters. 


Where a Oivil or Revenue Court has initiated pro- . 


ceedings under s, 476 of the Oode of Criminal Pro- 
cedure, the High Court can in revision interfere with 
an order of the Appellate Court in such proceedings 
only under s. 115 of the Code of Civil Procedure and 
where a Criminal Court takes proceedings under 
8. 476 of the Oode of Oriminal Procedure, the appel- 
Jate order of the Sessions Judge can only be revis- 
ed by the High Court under the provisions of 8, 439 
of the Code of Oriminal Procedure, Munpr LAL v. 
RAM ADHI Oudh 104 
———Ss. 115—Interlocutory order~Refusal to 
ae question of law in first instance—Revision, 
if lies. 
- Though there is apparently an irregularity in the 
Court not expressing any opinion ‘whether the case 
could orcould not be disposed of on the questions 
of law, the defendant cannot claim as of right that 
the Oourt should decide these questions of Jaw in 
the first instance. The refusal of the Court below to 
take up the question of law first is nota separate or 
distinct proceeding initiated by any application pro- 
vided forin the Oivil Procedure Code, which termi- 
nates by its refusal and amounts to a ease having 
been decided within s. 115. It ishowever open to the 
Court, if satisfied at a late stage that any issue of 
law would dispose ofthe case completely, to take up 
such question of law and decide it first. Therefore 
no revision lies from an order refusing to decide the 
question of law first. SHANTA NAND Grr v, BASUDEYA 
Nann Giz All. 546 
———S. 115—Limitation Act (IX of 1408), s. 5 
— Application for extension of time—Rejection of, 
in exercise of discretion of Court—Interference in 
revision— Legality of. 
. Where onan application for extension of 
under s. 5, Limitation Act, the Court in exercise of 
its discretion has refused to grant extension after 
recording reasons, there isno ground forthe High 
Court to interfere in revision, Kuazana MAL BHAGAT 
Rau v. MANGAT Ram Lah. 259%(a) 
'$.115—Order refusing application to amend 
plaint—Whether constitutes ‘case decided’—Revision 
—Maintainadility. Š ` 
There isa distinction between an order allowing 
an amendment and an order refusing an amendment, 
Where a plaint is amended, the amendment appears 
on the face of the record and the suit proceeds ac- 
cordingly ; but when the amendment is refused, 
there is a termination of a ‘case’ and, as it were, 
achapter of the proceedings is closed. The plaintiff 
by claiming aright to amend his plaint lays a 
“case” before the Court and by the Court's order of 
refusal, the ‘case’ is “decided”, the plaintiff being 
thereby barred from pursuing that portion of his 
claim.: Refusal to allow an amendment of plaint is a 
‘case decided’ as contemplated by s. 115, Civil 
Procedure Oode, and an application for revision is 
maintainable against it, Firm RormaL Ram NATE v. 
Karr Man MisiIR All, 65 
——-—-—8. 115— Revision—Fatlure of lower Court to 


time 





consider law or material part of the evidence—_ 


Interference by High Court--Powers of. 

The High Oourt has power to interfere in revision 
if the lower Court has arrived ata conclusion of law 
or of fact without having considered the law er a 
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material part of the evidence or has not taken into 
account material and patent facts appearing in the 
evidence as in that case there will be gross and 
palpable errorin the decision. But where the lower 
Court had applied its mind tothe case and duly 
considered thefacts and the law applicable, then 


although its decision may be erroneous, the error 
cannot be corrected.in revision, Ma Mys NYEIN v. 
Mause Yount Rang, 675 





s. 115—Wrong decision on 
limitation—If a material irregularity. 
A wrong decision on a question of limitation is not 

a material irregularity in the exercise of jurisdic- 

tion. Qapir BAKH38 v, Usacar SINGH Pesh, 398 

——— 88, 115 and 151—Order under 3 151, if can 
be questioned in revision. 

The propriety ofan order made under s. 151, Civil 
Procedure Code cannot very legitimately be ques- 
tioned in revision under s. 115, Civil Procedure 
Oode. DINDAYAL SHAH v, Hara Prasan Japav O#AND 


3 Cal. 160 (a) 
—————S. 115, O. VI, r. 17—Suit on 


question of 


hand-note— 

Consideration, balance found due to plaintiff upon 

accounting between parties — Hand-note not. found 

genuine—Applicalion for amendment so as to base 
claim alternatively on bahi khata account— 

Whether should be allowed—Revisional powers-- 

Exercise of —Merits of order to be considered, 

The dealings between the parties culminated or 
merged in a note of hand; and when the plaintif 
found that his suit on the basis of the note of hand 
might fail, he wanted to fall back on 
his original consideration. The real question in 
controversy was whether the balance of account as 
shown in the promissory note was or was not due 
from the defendant and the foundation of the claim 
was the account books ; 

Held, that this was a case in which ‘amendment 
should be allowed,and by refusing to do it, the lower 
Court disregarded an express provisionof lawand 
failed to exercise a jurisdiction vested in it and that 
the application for amendment should be allow- 
ed, . 
Per Niamat-ullah, J.—An interlocutory order 
which terminates a proceeding started by an appli- 
cation should be considered to be tlie “decision” of a 
“case” within the meaning of s. 115 provided such 
proceeding is so far distinct from the suit itself 
that it can be separated from it as a . collateral 
matter. Each case has to be considered on its own . 
merits. The Oourt should err in doubtful 
caseson the side of entertaining a revision rather 
than refusing to do so,if it is found that the 
Subordinate Court exercised a jurisdiction “not 
possessed by it or failed to exercise tg. jurisdi¢tion 
or acted illegally or with material irregularity: inithe 
exercise of it. Greater importance’ is to:be attached 
to the merits of theorder questioned in revision, 
Firu Rurua Ram Nata v Karin Man Misir All. 65 
s. 115, O0 Vil, r. 11—Appeal—Dismissal for 

non-payment of deficiency of court-fee within time 

allowed—Appellant not aware of order asking him 
to make good deficiency, until dismissal of appeal 
`:— Court, if acts illegally and with material 

irregular ity—Revision—M aintainadility. h 

Where the appellant is not aware at any time 
before hisappeal is dismissed, that he has been 
asked to make good any deficiency in court-fee, the 
Court isnot justified in rejecting his appeal for 
non-payment of court-fee within the time allowed by 
it. Where the Court summarily rejects the appeal - 
for non-payment of court-fee without giving any real 
opportunity to the appellant to make good the. 
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deficiency, it actsillegally and with material irregu- 
larity in the exercise of its jurisdiction and the High 
Court will entertain an application in revision under 
s. 115, Civil Procedure Code. Har Prasan v KAPUR- 
THALA ESTATE Oudh 503 
~—— 5, 115, O. KAI, r. 1— Application to 
withdraw suit granted—Revision—Matters to be 
considered by High Court—High Court finding that 
lower Court applied its mind to question befure it 

—Interference, if proper} 

When the trial Court has granted leave to with- 
draw a suit, all that the High Court has to see in 
revision is whether the lower Court applied its mind 
to the question before it. Even ifthe Court had 
exercised a wrong discretion in granting leave to 
withdraw a suit, the case will nct come under s. 115, 
Civil Procedure Code, for revision by the High 
Court. When the High Court finds that the trial 
Court did apply its mind to the question before it, 
no case is made out for interference in revision. 
CHIRANJI DAL v. IRPHAN ALI All, 684 (a) 
———-s. 115, O. XXX, r.1 (21, Ses Decree 510 
Ss. 115, O. XLVI, r. 7—Jurisdiction of Small 

Cause Court raised—Plaint in pending suit returned 

by Sub-Judge—Small Cause Court again rejecting 

plaint—Appeal to Additional District Judge dis- 
missed—Remedy of party—All orders before High 

Court—Reference to High Court should have been 

made by Additional District Judge—Revision by 

High Court, 

When the jurisdiction of the Small Cause Court 
being raised to Rs. 500 from Rs. 2°0, a Sub-Judge 
returned a pending suit for Rs, 447 to be presented 
to the Small Oause Court which returned it for 
proper presentation. The suit was re-presented but 
the Sub-Judge returned it holding that the suit was 
not maintainable in that Court asthe previous order 
remained intact. On appeal from this order, the 
Additional District Judge held that the plaintiffs 
could only escape from ths position they had got 
themselves into by not appealing against- the first 
order or not applying in revision against the second, 
by filing a fresh suit if their suit was not already 
time-barred. He considered that the fact of there 
being three ordershad deprived the plaintiffs of 
their appropriate remedy : 

Held, that under the provisions of r, 7,0. XLVI, 
Civil Procedure QOode, the Additional District Judge 
was entitled to make a reference to the High Court 
on the question and that he ought to have made such 
a reference whetherhe was asked by plaintiffs or 
not, As all the orders were put before the High 
Court it could revise one of the original Oourt 
returning the plaint for presentation to the proper 
Génrt, ..SINGHAI BALCHAND V. KHUMAN Nag. 461 

tan 5, 115—Court having jurisdiction to deter- 

mine certain question—Decision thereon erroneous — 

Whether there is irregularity. 

Where a Court has jurisdiction to determine a 
question and it determines that question, it ‘cannot 
be said that it has acted illegally or with material 
irregularity because it hascome to an erroneous 
decision on a question of fact or even of law. 
5. O. Das v, A. Bi Darra Rang. 996 
———-5.136-—Writ by High Court to Sheriff for 

arrest of person and directing him to transfer it to 

District Judge for execution—Arrest by District 

Judge, if ultra vires. 

Where a writ is issued by the High Oourt to the 
Sheriff dizesting him to arresta person for disobe- 
dience of an orderof injunction and directing him 
under s. 136, Oivil Procedure Code, to transfer it to 
the District Judge for execution and the District 
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Judge duly executed the writ by arresting the 
person ; 
Held, that the District Judge acted in lawful 


exercise of his powers andthe order was not ultra 
vires, BHAGABAT PRASANNA SHAH SHANKANADHI v. RAT 
Revatr Monan Das BAHADUR Cal. 126 (b) 
— = S, 144~Duty of Court when awarding 
restitution — Whether imperative—‘May' in the 
section, if imperative or discretionary — Interest, if 
partof the normal relief given in restitution. 
The duty ofthe Court when awarding restitution 
under s. 144, Civil Procedure Code, is imperative, 
Tt shall place the applicant in the position in which 
he would have been if the order had not been 
made, and for this purpose the Courtis armed with 
powers as to mesne profits, interest and so forth. 
The word ‘may’ in the section is empowering and 


not discretionary. Interest ispart ofthe normal 
relief given in restitution, GURAN Dirra v. T. R. 
Ditta P. C. 654 





s. 144—Money paid but found not due on 
final adjudication—Restitution, if involves interest. 
Where a person has had to pay money which on 

final adjudication is held not to be due, he is entitl- 

ed to have restitution made and restitution ordinari- 
ly involves interest. Gurean Diria v. T, R. DITTA 

PG. 654 

——--— 58, 144, 11, (Expl. IV), 141, O. |, r. 2— 

Application under s. 144 for restitution of principal 

amount—Interest not claimed— Subsequent applica- 

tion for interest—Maintainability of. 

Section 111, Civil Procedure ode, although ib 
applies to proceedings under s 144, Civil Procedure 
Uode, does not require that the rules in O. II, r. 2,and 
Expl. IV tos. 1), Civil Procedure Code, should bs 
applied tothose proceedings, Thus where an applica- 
tion under s. 144, Civil Procedure Code, for the 
principal amount is once granted, the subsequent 
application for interest onthe principal amount is 
maintainable. Ram Der v. Macay Lat All. 572 
$.149—~Appeal memo. deliberately filed with 

insufficient court-fee —Discretion of Court, if to be 

exercised in appellanis’ favour—Mere inability to 
pay is no sufficient ground, 

The language of s5. 149, Oivil Procedure Code, 
vests n the Oourt a discretion as to whether appeals 
filed with insufficient court-fees should be allowed to 
be received when proper court-fees are paid within 
the time allowed by the Oourt. But the discretion 
should be exercised on correct judicial principles. 
It can hardly be said that the discretion should be 
exercisedin a case where the ground urged is that 
of mere inability to pay the requisite court-fees on ths 
day the memorandum of appeal was presented. 

Where, deliberately and in order to suit his own 
convenience, the appellant pays an insufficient 
court-fee on his memorandum of appeal, the Court 
is not bound to grant time to make good the 
deficiency. 

[ln view of the special circumstances of the case, 
their Lordships exercised their discretion and allowed 
time to the appellant to put in the deficit amount of 
court-fee.] In re 5. M. KHATUMENNESSA BIBI 





Cal. 201 

———-s. 151. 
Sze Oivil Procedure Code, 1908, s, 47 777 (b) 
Sze Oivil Procedure Code, 190%, s. 94 (e) 295 
Sex Oivil Procedure Code, 1908, s. 115 160 (a) 


See Civil Procedure Vode, 1908, O. IX, r. 13 


458 (b) 

Sze Civil Procedure Code, 1908, O. XLV, r. 13 
272 (a) 
~ See Hindu Law 329 
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_ s. 151— Inherent powers of Court to intervene 
and supersede reference to arbitration—Nature of 
—Two of the arbitrators related to one party— 
Whether vitiates integrity of tribunal—Arbitration 

— Reference—Supersession. 

A Court has an inherent jurisdiction to intervene 
and supersede an arbitrationif the case falls under 
8.151 of the Civil Procedure Code, viz, where such an 
order is necessary for the ends of justice or to prevent 
the abuse of the process of the Court, Where the 
Oourt finds that on account of relationship between 
two of the arbitrators and one of the’ parties, the 
arbitrators are prejudiced against the opposite party, 
the Oourt hasinherent powers to supersede the 
arbitration even when the award has not been sub- 
mitted, as itis necessary for the purpose ofa just 
decision that a tribunal should be impartial. The 
fact that two members out of three members 
forming the tribunal are more closely connected with 





. one party 18a fact which would vitiate the integrity 


and impartiality of the tribunal. Narainr KUER v. 
THIRPAL | All. 505 
—— SS, 152, 151,153—Powers of Court under 
— Property mortgaged wrongly described in plaint 
and decrees—Power of Court toallow amendment 
of plaint and decrees to make deseription conformable 
with that in ‘mortgage deed. - $ 
It is the duty of every Civil Court to correct any 
mistake in any judgment, decres or. order or errors 
arising therein from any accidental slip or omission. 
This power is granted unders, 152 of the Code of 
Civil Procedure and under s. 15l of thé Code of Civil 
Procedure the Court is vested with inherent power to 
makes such orders as may be necessary for the end of 
justice. The language of.s. 152 of the Code of Civil 
Procedure is wide enough to cover the correction 
of mistakes made by the parties themselves, and 
the power of the Court to make corrections necessary 
for the ends of justice is not confined only to 
powers exercisable: under s. 152, and extensive 


powers can also be exercised under ss. 151 and ` 


153 of the Code of, Civil Procedure. 

Where the plaintiff to a mortgage suit inaccurate- 
ly described the properties mortgaged, in the plaint 
and a preliminary and final’ decrees were passed 
an the names of the ‘villages as entered in the 
plaint ; : 

Held, thatthe Courthad power to grant amend- 
ment of plaint, judgment and decrees in order to 
make the names of the property entered in the 
plaint and the decrees conformable with the names as 
entered in the mortgage deed. Ram CHARAN SAHU v, 
JAMNA PRASAD Oudh 378 
————- $. 153—Omission of Vakil’s name in 

vakalatnama by clerical error—Acceptance of 

vakalatnama by Vakil—Presentation of plaint— 

Validity of—Power of Court to correct error, 

Where by amere clerical error, thename ofa 
Vakil is not included in the body of the vakalatnama 
but itis clear that the vakalatnama is executed 
with the undoubted intention of appointing him and 
he accepts the vakalatnama and tiles a plaint, it s 
open to the High Court’ to correct the vakalatnama 
on a subsequent application for the same under s. 153, 
Oivil Procedure Oode. Under the circumstances 
presentation of the plaint is valid. Bapzo v. 
LACHHMI NARAIN All. 857 
——— 5, 153, O. XLI, r. 1, O. HI, rr. 1, 3— 

Engagement `of pleader by authorized agent of 

eppellant—Deathof appellant before presentation 

of appeal — Memorandum, non-existent — Memo- 
randum of appeal, if can be amended—Contract Act 
(IX of 1872), ss. 208, 209, | 


CASES. 


Civil Procedure Code—contd, 


(1935 4 


Under the provisions of s. 153, Civil Procedure 
Code, a Court may, subject tothe provisions ofs. 5, 
Limitation Act, allow the amendment of an appeal 
against the person who had died before the date of 
the presentation of the memorandum, although it is 
found that no appeal in law exists. Such discretion 
is not however available to a Court where itis 
sought to substitute a person for the potential ap- 
pellant who died before the memorandum of appeal 
was filed. The reason for the distinction is that 
although an appeal against a person already deceas- 
ed is incompetent, the pleader filing such a memoran- 
dum of appeal has full power to filea memorandum, 
ineffective though it is. Under O ALI, r. 1, Civil 
Procedure Code, read with ©. Ill, r. 1, ibid,'a 
memorandum has to be filed by the appellant in 
person or by a specially empowered agent or pleader, 
Under O. II, r. 4 (2), the appointment of a pleader 
only remains in force during the life-time of a 
client. This rule is entirely independent of the 
question ofthe power ofthe agent to appointa 
pleader on the termination of the agent's power. 
As soon as a client dies, a pleader has no standing in 
respect of that client and his power is terminated 
automatically. Not only therefore would an appeal 
preferred by a pleader on behalf of such a client be 
incompetent, but the memorandum of appeal itself 
would be non-existent. RADHABAI V, MANGIA 
` Nag. 251 

O. i, rr.1 and 10--Suit on promissory note. 

—Endorser applying to be joined as co-plaintiff 

—Allegation that he endorsed it only for collection 

—Applicant, if a proper party. 

In asuiton a promissory note by au endorsee, an 
application under O.I, r, 10, Civil Procedure Code, 
was filed praying that he be joined as co-plaintiff in 
the suit. He alleged that he endorsed the pro-note 
to the plaintiff merely for collection and that the 
plaintiff was dishonestly claiming that he was a 
holder for valuable consideration ; = 

Held, that one of the original payees of the pro-- 
missory note wasthe applicant and, therefore, in 
order to enable the Court effectually and completely 
to adjudicate upon and éettle all the questions in- 
volved in thé suit between the plaintiff and the de- 
fendants, the applicant was a proper party. i 

{The applicant wasadded as defendant though not 
as co-plaintiff.| M. R. F. NAZARETH v. PEROZSHAW R. 


AGA Sind 935 
——— 0O. I,r. 3. Sse Civil Procedure -Code, 1208, 
s. 47 851 





O.1, r. 8. Sex Civil Procedure Code, 1908, 
O. KA, Ir. £8, 63 942 
———-0. |, r. 8—‘Same interest’, meaning of— 

Representative suii—All persons ‘having common 

interest’, if should agree before suit is brought— 

Proper parties—Person having interest not consenting 

to be plaintiff—Procedure—He should be made pro 

forma defendant. 

The fact that one member of a society objects to 
the institution of a suit on behalf of it does not show 
that he has not the same interest as others, in the 
suit orthat the suit isnot for his benefit as such 
members. 

In the case of suit by persons having a common 
interest, it is not necessary that all persons having 
the common interest should agree before one of them 
can bring a suit as their representative, 

No person is obliged to have his or her name 
added as plaintiff in a suit without his or her con- 
sent, and if a party were made plaintiff without his 
consent, he might also be made liable to costs, 

The proper procedure in such a case is to make 


vA 
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justice between the parties. Nanp Ram v. Jat OHAND 
Lah. 968 
——— O, VI,r 17. Ser Plaint 266 
—O VI,r.17—Application for amendment of 
plaint dismissed— Subsequent application with 
similar facts—Whether should be allowed. 

An application for amendment of plaint was dis- 
missed on merits; subsequently plaintiff put in 
another application similarly worded and no further 

| fact was mentioned on the merits: 

Heid, that no reasonable ground was made out for 
granting the application. Tanuman PonumaL v. 
AILMAL BHAROMAL Sind 555 





a wee eee 


Application unaer y, Aas, se v- oe 
default — Application for eee Maintain- 
ability — Inherent power to restore, nd. 

An application under O. XXI, r. 58, Civil Pro- 
cedure Code, is a proceeding in execution and as 
such O, IX, r. 13 of the Uode, will not apply 
to such an application. Nor have the Oourts 
inherent power to set aside orders of dismissal for 
default passed in respect of such applications. 
Happu Sanu v. ZAMAL Noor MOHADED Sages 


Mad. 458 (b) 
————0. XVIII, r. 5 (Rang). See Limitation Ac 
1908, a. 19 957 


uecree-nolder should not be deprived of the 
fruits of his action hy the omission, accidental or 
otherwise, on ths part of the Court. Manan SINGH 
v, Kamakaya NARAIN SINGH Pat.1018 
———--O0. XXI, r. 2. See Civil Procedure Code, 

1908, O. XXI, r. 16 358 
O. XXI, r. 2— Certification by deeree-holder 

-— Limitation. 

A certification by a decree-holder under O. XXT, 
T, 2, cl, (1), Civil Procedure Code, has no period of 
limitation; it can be made atany time, and, without 
any notice to the judgment-debtor. MADAN SINGH v. 
KAMAKAYA NARAIN SINGH Pat.1018 
———-—O XXI, r. 6, See Civil Procedure Code, 
1808, s. 73 731 





wane Wee ou ee vy Guard Gaévuuun vy affesb 
of the judgment-debtor in every case under r, 37. 
The Court may instead of issuing a warrant for 
arrest of the judgment-debtor issue a notice calling 
upon himto show cause why he should not be com- 
niitled to the civil prison. When the judgment- 
debtor appears in pursuance of notice the Court 
has - a discretion to disallow the application for 
arrest on any ofthe grounds specified.in r. 40 of 
O. XXI. Although it is not necessary that the 
dearee-holder must proceed against the property of 
tha judgment-debtor, yet when the judgment-debtor 
is the owner of property of large value and ths 
decree shows that the parties contemplated at the time 
ofthe conpronisa that ths decrae-holder would 
enforce payment of the decreeby sale of the prop- 


ae 
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erties specified in the compromise and the Court is 
satisfied that there was sufficient cause preventing 
the judgment-debtor from being able to pay the amount 
of the decree within the meaning of r. 40, of 
0. XXI of the Code of Civil Procedure and the 
decree-holderhas not made out any of the grounds 
contained in cls. (a: to(e) of sub-r. 2 ofr. 4C, there is 
a proper case in which the Court in the exercise 
of its discretion under r, 40 of O KAT, should 
refuse to enforce -execution by arrest of the judgment- 


debtor, JUGAL KISHORE v, Satya NARAIN SHUKLA 
Oudh 506 
——9. XXI, r, 24 (3). See Penal Code, 1860, 
s. 353 ý 157 


-———0, XXI, rr. 24, 44—Warrant of attachment 
not signed by Court—Attachment, if legal—Removing 
of produce, if an offence—Penal Code (Act XLV 
of 1860), s. 379. 

Under O. XXI, r. 24, Oivil Procedure Code every 
process issued by a Oourt for the execution of the 


~ decree should bear date the day on which it is issued 


and should be signed by the Judge or such officer 
as the Court may appoint in this behalf and should 
be sealed with the seal of the Court and delivered 
tothe proper officer to be executed. Where therefore 
the warrants are not signed by the Court 
and do not bear the seal of the Court, the attach- 
ment is illegal and if the procedure prescribed 
by O. XXI, r. 44, Civil Procedure Code is not fol- 
lowed, the produce attached cannot be deemed to 
have passed from the possession of the judgment- 
debtor into the possession of the Court, and if 
therefore the crops are removed with the consent 
ofthe judgment-debtor the person removing the 
cropscannot be said to be guilty oftheft. Benz v, 
EMPEROR | All. 428 
O. XXI, r. 30. Ses Civil Procedure Code, 





1908, O. XXI, r 1l 422 
——-—— 0. XXI, r. 58. 
Sex Civil Procedure Code, 1908, s. 47 777 (b) 
Sue Civil Procedure Code, 1908, s. 47 577 
Ser Civil Procedure Code, 1908, O. IX, r. 13 < 
458 (b) 


—————— 0, XXI, rr. 58, 63,0. |. r. 8—Transfer of 
Property Act (IV of 1832), s,53—Suit by attaching 
creditor underr, 63—0, I,r. 8, applicability of 
—Judgment debtor, if necessary party. 

When a suit ia brought under the provisions of 
O. XXI, r. 63, Civil Procedure Code, by an attach- 
ing creditor to establish his right to attach and bring 
to sale certain property, and in order that he may 
succeed, itis necessary to avoid a transfer of the 
property onthe ground that the transfer has been 
made with intent to defeat or delay the creditors of 
the transferor, the suit must be brought in the form 
of a representative suit, on behalf of or for the 
benefit ofall the creditors of the transferor, and the 
provisions of O. I, r.8, Civil Procedure Code, will 
be applicable, and the transferee and the judgment- 
debtors, as transferors, will be necessary defendants 
to such a suit. Mauna Tun Tuein v, Maung Sin 

Rang. 942 


——-0O. XXI, rr. 62, 66 —Difference between the 
two rules—Court finding after due enquiry that 
property is subject to mortgage—Auction-purchaser, 
if can question mortgage. 

It is clear from the phrase “subject to such 
mortgage’ in O. XXI, r. 62, Civil Procedure Code, 
that the Civil Procedure Code makes a distinction 
between thecase in which property is expressly sold 
subject toa mortgage and the case in which notice 
of an alleged mortgage is given in the proclama- 
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tion of sale under O.XXI,r. 66 of the Code, In 
the former case the Court, after being satisfied 
of the existence of the mortgage, sells only the 


judgment debtor's equity of redemption. In other 
words, the purchaser at such a sale buys the 
property subject tothe mortgage, In the latter 


case he buysthe property with notica of the mort- 
gage andsubjectto such risk as the notice might 
involve. Inthe latter case the executing Court 
does not decide whetherthe mortgage subsists or 
not. Such being thecase, if there isin reality a 
subsisting mortgage, then the purchaser has to 
redeemit. If, on theother hand, the mortgage 
specified inthe proclamation of sale turns out to be 
invalid, the purchaser acquires the property free 
from liability of the mortgage. But where after a 
due enquiry by the executing Oourt, that Court finds 
that the property sought to be soldis subject to 
a mortgage, then the auction purchaser isnot at 
liberty to question that mortgage, but he buys the 
property subject to that mortgage or charge. 

The difference between the two rules, 62 and €6, of O, 
XX! is, therefore, fundamental and it cannot be said 
that the effect of the entry in the sale certificate that 
the property is liable to some incumbrance is the same 
asthe entry ofthe encumbrance under r. 66; it is 
not open to the auction purchaser tochallenge the 
validity andthe existence of the mortgage subject to 
which he got the property at the auction sale. 
GAILU v, LEKHA SINGA Oudh 57 
——-O. XXI, r. 63 Ses Court Fees Act, 1870 

s. 7 (iv) (e) 942 
——— 0. XXI, r. 66, 

1885, s. 163 
—— 0O. XXI, r 66—Objection that valuation was 

too low and evidence should be allowed to prove 

correct valuation—Refusal of—Whether can be 
challenged by way of appeal, 

Where an objection is taken that the valuation put 
down in the sale proclamation is toolow and that 
the judgment-debtor is entitled to the notice con- 
templated by O. XXI, r, 66 of the Code and in 
any event he should be allowed evidence to establish 
that the valuation suggested by him is correct, the 
order refusing itcannot bechallenged by way of 
appeal from that order. RHUDEB CHANDRA SARKAR V, 
ASUTOSH DUTTA Cal. 992 

O XXI, rr. 66, 17—Deeree-holder's valuation 
objected to—Order to sell only part of land of 
judgment-debtor— Decree executed as money decree 

— Order, if without jurisdiction. 

The decree-holder prayed for the sale of the 
holding of the judgment-debtor and the Court after 
taking evidence found that the valuation given by the 


Sex Bengal Tenancy Act, 
992 


.decree-holder was very low and ordered that for the 


decretal amount only 7 bighas ofland should be sold 
and the rest of the land should be released, Jt was 
urged that this order would force the decree-holder 
landlord to split upthe holding which he might not 
like to do; 

Held, that there was no vagueness in theorder as 
it is for the decree-holder to select these 7 bighas 
for the purpose of attachment, and no prejudice 
should be caused to anybody and that as it appeared 
that the decree was being executed as a money 
decree and in view of O. XXI, r. 17, Civil Procedure 
Oode, it could not be held that the lower Oourt 
acted without jurisdiction. Savezpas KHATOON v, 
KIRPAL SINGH : Pat.1024 (a) 
————— 0O., XXI, rr. 69 (1), 89, 9O—Sale adjourned 

by officer —Omission to specify hour— Whether 

material irregularity — Objection on ground of 
absence of proper proclamation of sale—Negative 
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evidence of witnesses—Value of—No evidence as to 

willingness of judgment-debtcr to purchase items 

sold on deposit—Sale, if vitiated, 

Order XXI, r. 69 (1), Civil Procedure Oode only 
provides that where the Qourt adjourns a 
sale the Court should specify the day and hour, 
but the rule does not provide that the officer 
making an adjournment should also specify the 
hour, The omission to specify an hour is not 
à material irregularity vitiating the sale. 

Where a sale was objected .to on the ground that 
it was not properly proclaimed and the judgment- 
debtor was supported by witnesses who stated that 
they did not see the proclamation in the village and 
they did not hear the beat of the drum while there 
was evidence to the contrary of some witnesses for the 
decree-holder and no witnesses were proluc:d 
for the judgment-debtor to state that he was willing to 
purchase any item of the property and was willing to 
make a depositand had made an application of that 
nature to the execution Court: 

Held, that no case had baen made out for the 
judgment-debtor and that the objections were 
merely ofa frivolous nature. JENE ALI v, DHARAM- 


KIRTI BARAN All. 410 
————— 0, XXI, r. 69 (2). Ser Civil Procedure Code, 

103,0, XXi, r 90 | 543 
—— 0. XXI, r. 83—Private alienation by 


judgment-debtor with permission of Court, whether 
avails against attachments by other creditors 
subsequent to granting of permission but before 
alienation—Certificate and confirmation by Court, 
necessity of. : 
he words “notwithstanding anything contained 
iz s. 64° in O. KAT, r. 83, sub-r. (2), Civil Procedure 
Code, do not mean that a private alienation effected 
by a judgment-debtor with the permission of the 
Court is valid even against attachments effected by 
other creditors after the date of the granting of 
permission, but before the actual alienation. . 
Further, the issue of acestiicate by the Court and 
confirmation of the alienation by the Court are 
essential steps in the procedure referred to in 
O. XXI, r. 83, Civil J'rs elure Oode, Narayana 
Gounpan V. APPAVU GotNDAN Mad, 819 
0. XXI, rr. 84, 9)—Suale—Application by 
bidder on ground of misapprehension for not 
enforcing sale—Court allowing application and 
` refunding deposit of twenty-five per cent., believing 
applicant—Court, if acts with material irregularity. 
At a sale oftwo buildings in execution ofa decree 
a person bid a sum of Rs, 1,800 for one of the build- 
ings and deposited 25 per cent. of the price, Two 
days later, before the sale had been sanctioned by 
the Oourt,she made an application that she had bid 
for this building under the misapprehension that 
she was bidding for the other building which was 8 
residential house, and that the value of the building 
which had been put up to salewhen she was bidding 
was much less than Rs. 1,800. The Court believed 
her and allowed her application that the sale should 
not be enforced and directed that the 25 per cent, 
of the purchase money which she had deposited 
should be restored to her, The judgment-debtor 
did not appeal but filed an application for revi- 





on: : 
Held, that there was no reason to disbelieve her 
statement and asthe execution Court also believed 
her, it waa opento ittopassthe order passed by 
it before sale was sanctioned and that the Munsif was 
not guilty ofany material irregularity in the exer- 

cise of his jurisdiction. Rapuzy Lay. JANKI Devi 
All, 477 
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—-——-O.XXI, rr. 85, 86—Default of payment 
within periol prescribed—Diseretion of Court, if 
confined only to forfeiture of 25 per cent. deposited 
- Re-sale, if essential. 

Order 'XXI, r. 85, Civil Procedure Code, requires 
that the full amount of the purchase money 
shall be paid by the purchaser into Court before the 
Court closes on tha l5th day from the sale of 
the property and under r. 86 in default of pay- 
ment within the period mentioned in the last 
preceding rule, the deposit may,if thy Oourt thinks 
fit after defraying the expenditure, bé forfeited to 
Government and the property shall be re-sold. The 
discretion referred to in r.86 is confined to the 
forfeiture and not. to the re-sale of the property. 
Nawat Kissouae v. BUTTU MAL All, 910 

O. XXI, rr. 89, 84. See Limitation Act, 

1903, Sch. I, Art. 166 719 
——-— 0 XXI, r. 90—Attachment—Absence of, prior 

to sale—Sale, validity of. 

The mere absence of an attachment prior to sale 
of property in execution amounts to no more than a 
material irregularity,and is not, sufficient, unless 
substantial injury is caused thereby, to vitiate the 
sale. SAKARLAL JAMNADAS V. JERBAI SORABJT 

Bom. 899 

——— 0. XXI, r. 90 —Judgment-debtor holding aloof 
from proceedings while fixing valuation—Further 
investigation before sale—Judgment-debtor un- 
suecessful—Objection under O. XXI, +r. 20— 
Maintainabdility. f 
When the sale proclamation was drawn up, the 

judgment-debtor held himself aloof from the pro- 
ceedings and did not assist the Court to arrive at. 
a proper valuation. Subsequently when a further 
investigation of the matter wasmade at the time 
when sale was actually about to take place 
the judgment-debtor was unsuccessful. Fur- 
thermore, there was the decision of the High 
Oourt that having failed to appear at the proceed- 
ings for fixing the valuation in the sale proclamation, 
he had no more grievanceas to the valuation which 
was actually fixed and the prices actually obtained at 
the sale, which were greater than the valuation 
which wasactually fixed: 

Held, that he could notcomeafter the sale under 
O. XXI, r. 90, Civil Procedure Code, and raise further 
objections, MUHAMMAD YAQUB KRAN v, JAG San 

Pat, 514 (b) 

——— 0O. XXI, r. 90—Sale—Defects in proclamation 
for sale—Judgment-debtor aware of defects but not 
taking action—Sale, if can be subsequently objected ta 
on that ground 
Where the judgment-debtor is aware of the defect 

in the proclamation before the date of sale but has 

taken no steps at the proper time to have the 
defect remedied, he cannot afterwards be allowed to 
have the sale set aside on the ground of this de- 
fect, SAKARLAL JAMNADAS V. JERBAI SORABJI 

Bom. 899 

O. XXI, r. 9O—Sale proclaimed to take place 
between llamand 5 pm.—Olosing at 3 P M.— 
Whether constitutes irregularity. 

Where the sale proclamation mentioned that the 
sale would take place between 11 am, and 5p.m., 
but the sale was actually commenced at 12 noon and 
completed at 3 Pp. m., as no higher bidder came for- 
ward ; 

. Held, thatthe closing ofthe sale at3pr.m, did 

not constitute an irregularity inasmuch as, oncethe 

sale had begun the Court could not beexpected to 
keep it open till the closing hour if it was found 
that there were sufficient bidders present and the 
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sale could be finished much earlier, SAKARLAL 
JAMNADAS V. JERBAT SORABJI Bom. 899 


O. XXI, r. 90 (1), proviso—Sale in execution 

—Sale officer not recording bid of bidder—No 

substantial injury to judgment-debtor— Intending 

bidder not dishonestly scared away-—Sale, if 

rendered invalid. . 

Where in conducting a sale in execution, the 
officer conducting it omits to record the bid of a bidder 
but no substantial injury has been suffered by the 
judgment-debtor by this irregularity and it is not 
alleged that the Sale Officer or decree-holder or any 
other person interested in him dishonestly sent 
away the intending bidders, the sale is not rendered 
invalid by reason of the irregularity and cannot be 
set aside, MURLI DEAR v. FAKIR BakusH Oudh 853 
O. XXI, rr. 90, 69 (2)—Absence of 

infiuential persons at time of sale, whether amounts 

to irregularity. 

The fact that the sale washeld ona day when 
many influential personswere away from the place of 
sale, does not amountto any irregularity. Katoo 
KANHAIYA PATEL V, GOVINDRAO Nag 543 

O. XXI, rr, 90, 69 (2)—Decree-holder going 
to fetch bidders—Oficer conducting sale, if bound to 
wait. 

There is no obligation on an officer conducting a 
sale, uader the Civil Procedure Code or under any 
law to wait for a person who says that he has gone 
to fetch bidders Usually, perbaps, such a concession 
might be allowed, but, if bidders do not comeand it 
is getting late, the officer would not be wrong in 
knocking down the property. Kazoo KANHAIYA PATEL 
v. GOVINDRAO Nag. 543 


-———-O0. XXI, rr. 90, 69 (2)—Hoursin original 
proclamation from lito 5—Subsequent agreement to 
hold it on adjourned date without proclamation— 
No question of adjournment arises within O. XXI, 
r. 69 (2). 

Althoughinthe original proclamation the hours 
were noted as 11 to 5, but it was subsequently 
agreed that the sale should be held at the adjourned 
date without any fresh proclamation, there is no 
question of adjournment under O XXI, r. 69 (2), 
Civil Procedure Code, Kazoo Kannalya PATEL v. 
GOVINDRAO Nag. 543 
———O. XXI, rr. 90, 69 (2)—Inadequacy of 

price, if sufficient to set aside sale. 

. Mere inadequacy of price is no sufficient ground 
for setting aside a sale and first material irregularity 
in publishing or conducting the sale must be proved; 
and, secondly, the inadequacy of the price must 
be proved tohave been due to that material ir- 
regularity. Kanoo KANHAIYA PATEL V, GovINDRAO 

Nag, 543 

—-— 0. XXI, rr. 90, 69 (2)—Judgment-debtor 
absent—Whether can subsequently urge material 
irregularity in publishing sale, . 

f Where the judgment-debtor was not even present 

and did not care to come and raise any objection to 

the sale being held; 

Held, that he could not be heard afterwards tossy 
that there was any material irregularity in publish- 
ing the sale. Kanoo KANHAIYA PATEL V. QOVINDRAO 


Nag. 543 
———-0. XXII, r. 4. Sse Hindu Law 





520 
2 XXIL r 4, O. XLI, r. 4—Death of 
defendant—Legal representatives brought on record 
—Death of legal representative—Heirs of deceased 
legal representative not brought on record—Validity 
of decree--Power of some of several € legal 
representatives to represent estate, 
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Where, on the death of a defendant pending the 
suit, his two sons were brought on the record as his 
legal representatives but one of them also subsequ- 
ently died and a decree was made without implead- 
ing his legal representatives as parties and a suit 
was instituted by a son of the deceased son for a 
declaration that the decree was null and void: 

Held, that the estate was sufficiently represented by 
the surviving son of theoriginal defendant who was 
on the record and the decree was not null and void. 

A difference has tobe kept in view, between cases 
in which the original party to the action dies and 
his legal representative is not brought on record 
though there may be others having common interest 
with him and cases in which one of several legal 
representatives brought in assuch during the pen- 
dency ofan action, diesand the estate continues to 
be represented by the remaining legal representa- 
tives, Whatever the position may be as regards the 
first group of cases, in the second group there is no 
lack of representation of the estate The remaining 
representatives cau as well represent the estate as the 
original group did. The principle applicable to 
this class of cases is to be gathered from those deci« 
sions which uphold the doctrine of representation 
ofan estate by some of the heirs ofa deceased person 
when such heirs are sued as defendants in the first 
instance. MUTHURAMAN HETTIAR v, ADAIKAPPA OnETTY 


Mad, 325 
0O.XX!I, r. 11. Sez Hindu Law 356 
——— O. XXII, r. 12—~Amendment of r. 12 by 

Allahabad High Court— Whether has retrospective 

effect—Abatement under the old law—Preliminary 

decree, if revives suit~Abatement not set aside— 

Final decree, if canbe prepared. 

The amendment of O. XXH, r. 12, Civil Pro- 
cedure Code, by the Allahabad High Court made 
on February 14, 1931, has no retrospective effect, 
The mere fact that the law was changed 
which would now not make a suit abate on 
the death of a defendant after the passing of a 
preliminary decree cannot have the effect of auto- 
matically reviving all suits which had abated pre- 
vious to the amendment. Where abatement has taken 
place under the old law, the decree against the deceas- 
ed respondents is non-existent and without setting 
aside the abatement ona proper application made 
within time, no final decree can be prepared. SEWA 
Ram v, GIYAN SINGH All. 465 
————- 0. XXIII, r. 1. Sze Civil Procedure Code, 

1928, s. 115 684 (a) 
- O. XXII, r. 3,0. KLIH, r. 1—Order under 

0. XXIII, r. 3—Appea! against order recording 

compromise—Right of appeal, if lost when decree 

is passed—Suit not completely adjusted—Compromise, 
if can be recorded. 

The right of appeal under O. XLIII, r. 1, Oivil 
Procedure Code, against an order under O, XXIII, 
r. 8, isnot lost on the ground that the decree in- 
volved in the order has been passed, although 
it would be more correct to appeal against the decree 
at the same time 

Where in an application to record a compromise, a 
fresh condition is sought to be introduced by the 
defendants, they are entitled to have the compromise 
recorded by Court under O, XXIIJ,r 3 asthe suit is 
not really completely adjusted when the draft 
compromise is filed. Damopar SAHA v, Aswint Kumar 
SAHA Cul 807 
———— 0. XXIV, r. 1—Applicability to deposits made 

into Court after institution of suit. 

Where the judgment-debtor deposits a sum of 








money in Court in satisfaction of adecree, intergst 
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on the decree should cease from the dateof payment 
in proportion tothe amount paid where the said 
amount is not sufficient to satisfy the whole dec- 
ree. BRIJ Goran v. MASUDA BEGAN Oudh 263 
O. XXIV, r. 1—Deposit in Court—Interest on 

decree amount, if ceases from date of deposit. 

Order XXIV, Civil Procedure Code, applies 
to deposits made into Court after the institution 
of the suit, even in suits upon mortgages, BRIJ Geran 
v, Masupa BEGAM Oudh 263 
———— O. XXX, r. 10— International Law— 

Sovereign authority, if can be impleaded personally 

—Applicability to Indian Princes— Court's 

jurisdiction against non-resident foreigners— 

Legislature's power of modification—S. 20, Civil 

Procedure Code, power under. 

The rule of International Law which is based on 
the principle of “absolute independence of the 
sovereign to recognize any superior authority " can- 
not be applied to Princes in India for the simple 
reason that they are subordinate to the authority of 
the British Crown. This principle of International Law 
has been modified by the provisions of e. &, Oivil 
Procedure Oode. The Princes can claim exempticn 
not on the ground of their absolute sovereignity but 
gh under the provisions of s. 66, Civil Procedure 
Oode. 

According to International Law, pure and simple, 
a Court has no jurisdiction to entertain a suit against 
a foreigner who does not permanently or temporari- 
ly reside within its jurisdiction and who has not 
submitted toits jurisdiction, only because the con- 
tract giving rise to the suit was entered into within 
its jurisdiction or because the cause of action, 
wholly orin part, arose withinits jurisdiction If 
the Indian Legislature has conferred jurisdiction 
upon the Courts situate in British India to entertain 
suits against foreigners, where cause of action, wholly 
or in part, arose within its jurisdiction, such 
Court undoubtedly has jurisdiction ifthe conditions 

rovided by the law to which it is subject exist. 

he language of s. 20, Civil Procedure Code,is so 
general as to entitle a plaintiff to sue in a Court 
in which his cause of action wholly oriu part arose. 
There is nothing in that section which makes an 
exception as regards a foreigner, if other conditions 
are fulfilled. Subject to anything that may be 
said as regards the Indian Legislature having power 
to make laws affecting the rights of foreigners, a 
Oourt in British India cannot disclaim jurisdiction 
against a foreigner if the plaintiff's cause of action 
wholly orin part arose within its jurisdiction. 
Whatever may be the sanctity attaching to its 
decree whenever it is questioned in a foreign country, 
the Court which is required to pass it or any other 
Court similarly situated cannot disregard ihe law 
made bythe Indian Legislature. GAEKWAR BARODA 
STATE RAILWAY v, HABIB ULLAH All, 824 
———- 0. XXX, r, 10, O. XXXIX, 8. 86— Ruling 

Chief carryingon Railway business—Ruling Chief, 

if can be sued—Suit against, if against Prince 

himself, 

Per Niamat-ullah, J—Where a Ruling Chief 
carries on business, that is, runs a Railway ina 


certain namehe can be sued in such name by virtue 


of O.XXX,r, 10, Civil Procedure Code, 

Per Rachhpal Singh, J.—As the Railway comes 
into existence in India under a grant from the 
sovereign power, and it is, therefore, a Cor- 
poration though its owner is one person, (Ruling 
Chief), and not several persons. The Railway 
Administration which has entered into a con- 
tract through its Manager who can make valid 
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contracts withthe permission of the owner should 
be sued in its corporate name; in other words, the 
owner of the Corporation carries on business under 
an assumedname, and the suit, therefore, can be 
instituted against that assumed name without in any 
manner infringisg the provisions of œs. 86, Civil 
Procedure Code, 

Where a suit is instituted notagainst the Prince 
himself, but against a business concern run by the 
State ora Ruling Prince itcannot be said that it is 
one against the Prince himself. Garxwar BARODA 
Sratz RAILWAY v, HABIB ULLAH All 824 

O. XXXII, rr. 3, 4—Minor, want of notice— 

When vitiates proceedings. 

Where the Court has in fact had before it a 
guardian ad litem appointed by the Court and the 
guardian ad litem has appeared on behalf of the 
minor and the order has been made against the 
minor—the Court will not consider the want 
of notice to the minoras an illegality vitiating 
the proceedings. It is an irregularity and that 
irregularity cannot be taken advantageof by the 
minor unless he can show positive prejudice in the 
conduct of the proceedings on his behalf. 





Ponyaprata Das v, Monmowan Ray Pat. 520 
` O XXXII, r. 7, See Minor 289 
-——— O. XXXII, rr. 12, 13, 14. Ses Civil 

Procedure Code, 1908, O. VIII, r.9 453 





O. XXXII, r. 15—Appointment of guardian— 
Sutt under s. 17, Registration Act (XVI of 1908)— 
Defendant's unsoundness of mind alleged by plaintiff 
—Court's duty—Death of lunatic before starting of 
proceeding—No guardian ad litem appointed— 
Legal representative brought on record after expiry 
of thirty days from order refusing registration— 
Suit, if barred, 

Ifa plaintiff alleges that the defendant is of un- 
sound mind the Oourt must not immediately ac- 


- cept this as well founded and appoint a guardian 


ad litem. It is only when the Court on inquiry 
has found that the defendant by reason of unsound- 
ness of mind or mental infirmity is incapable of 
protecting his interest that it is necessary to appoint 
a guardian ad litem. Where- therefore a lunatic de- 
fendant dieseven before any processes are issued 
and itis not possible for the Court to start an in- 
quiry with regard to his mental condition, no 
question of appointing a guardian ad litem can ariee 
and the suit against the legal representative is 
not barred by time on the ground that legally no 
suit was instituted against deceased lunatic at all 
because no guardian ad litem was appointed with 
the result that the suit must be deemed to have 
been instituted for the first time when the legal 
representatives were brought on record by which 
time it was barred by limitation. Prosanna Ram 
GHOSH v. ANFAR ALI Cal. 521 
— O.XXXIV. Ser Civil Procedure Code, 1908, 

8.53 0, 772 
———0. XXXIV, rr. 1,5. See Limitation Act, 

1908, s 14 1058 
O. XXXIV, r. 12—Calcuita Municipal Act 

(III of 1923) 8. 205—Sale of house in Calcutta by 

Registrar (Original Side) - Arrears of taxes to 

Municipality due—No mention of arrears in 

proclamation—Liability to pay—Amount, if to be 

paid out of purchase money. 

In execution ofa mortgage decree, a house in 
Oaleutta was sold by the Registrar, High Court 
(Original Side). No mention was made in the 
notification of sale of the Municipal tax or of any 
otherencumbrance. At the time of the sale the 
Oorporation represented that their arrears should be 
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paid out of the sale proceeds. On the sale being 
confirmed, the proceeds were paid into Court : 

Held, that this property was sold subject to a 
clean title being given,free from any prior mortgage 
or charge ; and until the mortgagee isin a position to 
give such a title, he is not entitled to the purchase 
money. Hecannot give any such title until this 
first charge infavour of the corporation has been 
disposed of. Consequently, the money in Oourt 
cannot be paid out to him unless and until this 
claim has been settled, and it should be settled 
in accordance with the usual practice, thatis to say 
by payment to the corporation by the Registrar out 
of the purchase money. BIBHUTI Bausan v. MAJIBAR 
RAHAMAN : Cal. 247 
————O, XXXVII, r. 3-- Leave to defend suits— 

Tests to be applied~ Triable issue, existence of— 

Defendant, when can be asked to furnish security. 

The question to be considered on an applica- 
tion under O. XXXVII, -r. 3, Civil Procedure Code, 
is whether or not a triable issue was disclosed by 
the defendants on affidavit or otherwise; a triable 
issue meaning a plea which is at least plausible. 
Once the Oourt comes to the conclusion that there is 
a triable issue in the case, it must grant leave to 
defend without requiring the defendant either to 
pay the amount claimed into Court or to furnish 
security therefor; such a condition must be 
imposed only in exceptional cases where, for instance, 
there appears to be so grave a suspicion that the 
Gourt comes to the conclusion that the defence is 
put in only in order to obtain further time: 

Held, on facts, that leave to defend should be 
granted but on condition of the defendants furnish- 
ing security as the Court had a grave suspicion 


that the defence set up was not | entirely 
honest. K, M, THADANI v. CHELLARAM ATMARAM 

Sind 400 

-——— 0O, XXXIX, r.1. Sze Civil Procedure Code, 

1908, O. XLI, r. 31 968 





O. XXXIX, r. 1 (2)—Detention in civil prison 

—Duration of. 

Under sub-r. (29), O. XXXIX, r. 1, the detention in 
the civil prison must be for a term not exceeding 
six months but may extend to that term unless in 
the meantime the Oourt directs his release. BHAGABAT 
Prasanna v, REVATI MOHAN Cal, 126 (b) 
O. XXXIX, rr. 1, 2, See Oivil Procedure 

Code, 1908, s. 94 (e) 295 
——-— O. XXXIX, rr. 1, 2—Injunction—Action for 

infringement of trademark — Consideration — 

Plaintiff taking action with reasonable promptitude 

—Balance of convenience in favour of plaintiff — 

Right of plaintif to injunction, 

In an action for restraining the defendants by 
injunction from selling certain products alleged to 
be acolourable imitation ofthe plaintiff's products, 
the Court should be satisfied that there is a substan- 
tial question tobe investigated in the suit, that on 
the facts before it, there is a probability that the 
plaintiff is entitled to relief, and then on which side, 
in the event of success, willlie the balance of incon- 
venience if the injunction does not issue. 

The plaintiff charged the defendantsof imitating 
his trade-mark and applied for injunction under 
O. XXXIX, rr. 1 and 2, Oivil Procedure Code, 
A comparison of the get-up of the parcels con- 
taining the products of the -plaintiffs and defend- 
ants, respectively, displayed a remarkable similarity 
which could scarcely be said to be accidental, 
The plaintiff took immediate action as soon 
as he became aware of the infringement with reason- 
able promptitude. It appeared that ifan injunction 
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does not issue the balance of inconvenience will be 
against the plaintiffs : mr 
Held, that the plaintiff was entitled to the injunc- 
tion prayed for. Woopwarp, LTD. v. YOUNG FRIENDS 
& Co, Sind 324 
O. XXXIX, r. 2—Injunction—Defendants, 
members of old Executive Committee managing ws 
affairs—Dispute as to validity of election of new 
office-bearers—Injunction restraining old Committee 
from acting Whether can be passed, 
Where the defendants, are members of the old 
of a Union who carry on 
the management of the affairs of the Union pending 
valid election of new office bearers and the 
plaintiffs are new office bearers and the validity of 
their election is in dispute, greater inconvenience and 
mischief will be caused by the issue of an in- 
junction restraining the old Oommittee from acting 
pending the disposal of the suit and till then the 
plaintifs cannot be empowered by the Court to 
manage the affairs of the Union as their election 
is challenged. J O. Dras v. J, T. AuFonso Sind 286 
——-O. XL, r.1(2). Sez Qivil Procedure Code, 
1°08, s.11 536 
——-——-0. XLI, r. 1. Sex Civil Procedure Code, Bed 
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-O. XLI, r. 1, ss. 100 t0o103—"“Appeals from 
appellate decrees,” scope of—Oudh Courts Act (I Vv 
of 1925) s. 12 (2)—Appeal under—Cross-objections, 
if can be filed by respondent as of right. : 
The words “appeals from appellate decrees’ 
as usedin O. XLI,r, 1, Civil Procedure Code, have 
reference only to second appeals filed under s. 100 
of the Code of Oivil Procedure. It would be 
anomalous that while an appéllant is not under 
8. 12 (2). 0f the Oudh Courts Act entitled to appeal 
as of right, and cannot do so without obtaining 4 
declaration from the Single Judge concerned that 
the case is a fit one for appeal, the respondent 
should be allowed to file cross-objections as a matter 
of course without the necessity of obtaining any 
such declaration, Ram SHANKAR v. SHEO DATT 
Oudh 371 
———O.XLI, r. 4. Sez Civil Procedure Code, 1102, 

O, XXII, r. 4 325 
———O. XLI, r. 4, scope of. 

Order XLI, r. 4, Civil Procedure Code, can be 
invoked only in the case of appellants with 
a common defence in the lower Court and 
not in the case of respondents, Further, O. XLI, 
r.4, provides only for some of the appellants getting 
a decision in favour of all persons having a 
common interest and has no application to or bear- 
ing ona case where the question is whether a decree 
can be passed against a dead man, though there is 
another person on record with the same defence as 





that of the dead man. MuTHuRAMAN  OHETTIAR v. 
ADAIKAPPA CHETTY _ Mad, 325 
——— 0O, XLI, r. 5—Stay of execution pending 


appeal—When granted. 

Under O. XLI, r.5, Civil Procedure Code, no order 
of stay of execution during the pendency of an 
appeal can be made unless the Court is satisfied that 
substantial loss may result to the applicant and this 
rule applies to immovable equally with movable 
property. 

Where the land, the subject-matter of appeal, was 
under a permanent lease, at a uniform rent and the 
respondents owned landed house property and were 
prepared to give adequate security for restitution in 
case the decree in their favour was reversed on 


appeal ; i , 
Held, that itcould not be said that substantial loss 
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would result to the applicant if the execution were not 
stayed, OHAJJU MAL v. MULTAN SINGH Lah, 213 
———-O. XLI, r. 6 (2)—Application for stay of 

execution—Power to stay sale on condition of 

Wi decree amount—"O1 otherwise", meaning 
of. 
The expression “on such terms as to giving 
security or otherwise" in O. XLI, r. 6, Civil Pro- 
cedure Code, does not merely mean on giving 
security or without security. The Court has power 
under this rule to make an order for stay 
conditional on the judgment-debtor depositing the 
decree amountin Court. 
Town Bank, Lrp. PoLLACHI Mad. 630 


——O. XLI, rr. 22, 33—Cross-objection by 
respondent against co-respondent— When can be 
enteriained—Tests in such cases. ; 

A cross-objection against the appellant stands on a 
different footing from an objection against aco- 
respondent; the former comes from a party who is 
content, with the decree of the lower Court provided 
his opponent does not appeal, while the respondent 
who wishes to urge an objection against a co-respon- 
dent is, as a general rule, merely availing Himself of 
an appeal by another party relating to other matters, 
to urge at a late stage what he could and should have 
urged by way of appeal earlier. A respondent is 
not entitled as of right to urge cross-objections 
against co-respondents although such objections may 
be entertained under O, XLI, r. 33, Civil Procedure 
Oode, in exceptional cases. 

_ Order XLI r. 33, Civil Procedure Code, is undoubt- 

edly expressed in wide terms and must be applied 

with caution, so as not to enable a litigant to avoid 
the provisions of other statutes such as the Limita- 
tion Act or the Court Fees Act. There can be no 
hard and fast rule regarding the cases to which 
O. XLI, r. 33 may be applied ; butone of the tests 
that may be usefully applied is whether the questions 
which arise between the several sets of parties 
are so connected that one of them ought not to be 
allowed to re-open matters so far ashe is concerned 
without opportunity allowed, in the interest of 
justice, to anotherto protect himself by urging hia 

‘objections, even though they may be directed, not 

against the appellant, but against a co-respondent. 

Ouanna BIBI v. MOHANRAM SAHU Pat. 412 


> ——O.XLI, r. 27 (1) (b)—Additional evidence 

for first time in appeal, when admissible. E 

Under O, XLI, r. 27 (1) (b), Oivil Procedure Code, 
itis only where the Appellate Court ‘requires’ it 
(t. e. finds it needful) that additional evidence 
can be admitted. It may be required to enable the 
Oourt to pronounce judgment, orfor any other 
substantial cause, but in either case it must be the 
Court that requires it. The legitimate occagion for 
the exercise of this discretion is not whenever before 
the appeal isheard a party pleases to adduce fresh 
evidence, but that on examining the evidence as 
it stands, some inherent lacuna or defect becomes 
apparent, 

Where the plaintiff's suit ander s. 128, Transfer 
of Property Act on money bonds, against the alleged 
universal donee of the executant’s property was 
decreed against them andin appeal the donees pro- 
duced an agreement forthe first time to prove that 
there was consideration for the alleged gift : 

Held, that the document was rightly admitted as 
the Oourt required it to enable if to pronounce judg- 
ment, under the provisions of O., XLI, r. 27 (1) (6), 
Qivil Procedure Oode, SARJU SINGH v. Sayam BUNDER 
piven All, 674 
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O XLI, r. 27 (1) (b), s. 100—Additional 
evidence, when admitted, i 
Before a Court can admitan additional evidence 

it must record its reason for doing so. It is only 

when the Court itself requires additional evidence, 
that is to say, finds it needful in orderto pronounce 
judgment or for any other substantial cause, that 
such evidence can be admitted. The legitimate 
occasion for exercise of this discretion is when on 
examination of the evidence as it stands, scme 
inherent lacuna or defect becomesapparent. The 
defect may be pointed out by a party or a party 
may movethe Courtto supply the defect, but the 
requirement must be of the Court itself. MANMATBA 

Nata HALDAR v. GIRISH Owanpra Roy Cal.170 

O. XLI, r. 31, O.XXXIX, r, 1—Judgment of 
Appellate Court— Essential contents of—Co- 
proprietors-—-Some of them building kothas on part 
of cremation ground—Suit for ejectment, if proper 
— Relief by injunction, if can be given, ’ 
The judgment ofthe lower Appellate Court ‘of 

appeal’ should briefly but-clearly set out the allega- 

tions of the plaintiff, the pleasin defence and the 
findings of the Court below on the issues arising out 
of the pleadings, and then it should give the points 
for determination, the decision thereon and reasons 
for their decision as provided in O. XLI, r. 31, Civil 

Procedure Code. The judgment should be self-con- 

tained in every respect so asto give a clear indica- 

tion to the High Court that the Judge has applied his 
mind tothe facts of thecase and has arrived at an 
independent decision onthe matters in controversy. 

This is all the more important as the findings of 

fact arrived at by the lower Appellate Court are 

binding upon the Court in second appeal. To refer 








merely to the trial Court for the facts of 
the case is a wholly erroneous procedure. h 
A suit by some proprietors ofa village against 


other proprietors on the basis of the latter having 
built kothas on land set apart as cremation ground, 
should be one for mandatory injunction for demoli- 
tion of the kotkas and not for ejectment. Where, 
however, the suit-has been wrongly framed as one 
for .ejectment, the plaint may be amended or the 
proper relief may be given to the plaintiffs though 
not specifically asked for. Nann Ram v, Jar OHAND | 
: Lah. 968 
- ——— 0O. KL, r. 1, See Civil Procedure Code, 

1908, O. XXIII, r. 3 807 
———O. XLIII, r. 1 (w), O. XLVII, rr. 1, 4—Single 

Judge granting application for review—Appeal- 

ability to Bench of two Judges—Oudh Courts Act 

(IV of 1925), 8.12 (J)—Review—Decision by Judge 

in appeal—Contrary decision on same point by 

Privy Council after it--Whether amounts to dis- 

covery of new and important matter—Review, 

competency of. 

Under s. 12 (1), Oudh Courts Act, an appeal from 
the order of a Single Judge granting an application 
for review, lies to a Bench oftwo Judges. 

When anappeal was being heard, a request was 
made tothe Judge to adjourn the case until the 
decision ofan appeal pending before the Privy 
Council against the decision of a Bench of the High 
Court in a similar case. The Judge did not consider 
it necessary to adjourn the case, but while dismiss- 
ing the appeal, remarked that it would be open to 
the appellant to apply for review of hia judgment, 
if the Privy Council overruled the view taken by 


the High Court. The decision of the High Court 
being reversed by their Lordships of the 
Privy Council, the plaintiff applied for review 


which was granted ; 





4 


Kh ETE ET aa anaa nak aana banking anana anaa ban nan anna a a a a agi an ab BEET NRE LENT EDEN nana haa aaa aan aan anaa aha anaa a a a a 


‘Vol. 153] 


Clvll Procedure Gode—contd. 


Held, that in viewof the reservation expressly 
made by the Single Judge it was open to the appel- 
lant to apply for review in the contingency which 
actually happened and that the ground on which he 
was asking to review his judgment should be 
deemed to bea ground which was in contemplation 
at the date of the decree, and the decision of their 
Lordships of the Judicial Oommittee passed sub- 
sequent to the decision of the appeal by the Judge 
should, in the special circumstances of the case, be 
treated as asufficient reason ejusdem generis with 


the discovery of new and important matter. KALLOO 
v. NATHU SAH Oudh 815 
———— O, XLIV, r.1, See Agency Rules, 1924, r. 2 
476 (b) 


O. XLIV, r. 1 —Application under—Issue of 
notice to opposite party and Government Advocate 
by Court— Court, if precluded by such notice from 
deiermining question as to whether decree appealed 
from is contrary to law, etc. 

It is open to a Court, hearing an application under 
O. XLIV, r. 1, Civil Procedure Code, after issuing 
notice to the opposite party and the Government 
Advocate, to consider the question whether the 
decree appealed from is contrary to law or to some 
usage having the force of law or is otherwise errone- 
ous or unjust, nor is it precluded from determining 
that question by the fact that the order issuing notice 
impliedly held that the decree was not contrary to 
law or usage having the force oflaw and that it is 
not otherwise erroneous or unjust, and the Court 
is not precluded from determining such question 
merely because notices to the opposite party and the 
Government Advocate have been issued previously, 
POWDEARI v. RAM BANWARI AH. 195 F. B. 
——0O. XLV, r. 13, 8. 151— Power of High Court 

to stay proceedings in suit—Interference, when can 

be refused. 

The High Court has power under O. XLV, vr. 13, 
Civil Procedure Oode,to stay further proceedingsin 
execution. 

Apart from the provisions in O. XLV, ù. 13 
there is abundant inherent power in the High 
Court to stay proceedings in a suit in a suitable case. 

Where the Court is not satisfied that any irrepar- 
able injury will result from non-interference, and on 
the other hand thinks that itis desirable from several 
points of view that such proceedings should be 
allowed to take their own course, interference will be 
refused. Sarunpra Nats Das v. Sagos Kumar Das 

Cal. 272 (a) 

QO, XLVI, r. 7. Ses Civil Procedure Code, 

1908, s, 115 461 

: O. XLVH, r. 1—Mistake in deposition of 
plaintiff regarding details of transaction—Suit 
dismissed—Mistake due to note-books not being put 
in evidence and referred to—Mistake, if sufficient 
reason for review, 

At the original hearing of the suit befcre the 
Township Court the plaintiff in evidence made a mis- 
take as tothe year in which he had made certain 
advances to the defendant. This mistake, was due to 
the fact that he did notreferto his note-books, in 
which the details of these transactions had been 
recorded, atthe time that he gave his evidence, 
Owing tothe mistake in his deposition as tothe 
dates of these advances his suit was dismissed. 
Owing tothevery bad way in which the suit was 
conducted beforethe Township Court, these note- 
books were not put in evidence as exhibits at the 
original hearing : 

Held, that had the note books been brought on the 
record, there would, without doubt, have been an error 
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apparent on the face of the record on which the ap- 
plication subsequently made to the Township Court 
for review must have been allowed, Because the 
note-books were not brought on to the record, such 
a mistake apparenton the record did not, of course, 
exist. But this mistake in the deposition ofthe 
plaintiff (which becameapparent on examination of 
his note-books, which were put in evidence whon the 
application for review was heard), was a sufficient 
reason for allowing the application for review. 
S, O. Dasv, A B. DATTA Rang. 996 
———— 0O. XLVII, rr. 1, 4. See Oivil Procedure Code, 

1908, O. XLII, r. 1 (w) 815 
—$ch. ||, para. 3 (2), 5, 8, 15—Court's 

jurisdiction to grant leave to revoke arbitration— 

Exercise of—Arbitration should be superseded only 

if strong and irresistible case is made out. 

By adding para, 2 to s. 503 of the Oode of 1882, 
(which isthe same as para. 3(2) in the Second 
Schedule of the present Code) the legislature has not 
deprived the Court of all its powers over an arbitra- 
tion proceeding under its order, except in the 
cases incorporated in paras, 5, 8 and 15 of the Second 
Schedule. The Court has jurisdiction, in a proper 
case, to grant leave to revoke an arbitration on good 
cause being shown, But that jurisdiction has tobe 
exercised with great care and caution and should 
never be considered a venue for making applica- 
tions from time to time, in pending arbitrations, with a 
view to obstruct the progress of the arbitration. 
Unless, therefore, a strong and irresistible case is 
made out the Court should be reluctant to supersede 
an arbitration. AHMED ABDULLA Moosa v. Cassum 
AHMED BARWADIA Bom, 949 
para, 14 (c)—Sutt on promissory 

note claiming interest—Reference to arbitration— 

Award granting interest—Objection that promote 

did not provide for interest—Award remitted for 

re-consideration — Legality of—Second award, if 

valid. 

The plaintiff brought a suit on a promissory note 
claiming interest. The trial Court referred 
the case to arbitration and an award was 
filed awarding interest to the plaintiff. An objec- 
tion was then taken to the trial Court by the defend- 
ant that the promissory note in question did not pro- 
vide for the payment of interest. The trial Court 
considered that this amounted to an objection as to 
the legality of the award apparent on the face of it 
within the meaning of para. 14 (c), Sch. II, Oivil Pro- 
cedure Code, and accordingly itreferred the matter 
for the re-consideration of the arbitrator, The 
arbitrator then filed an award in which he did not 
award anyfuture interest, and the lower Court 
accepted that award and passed a decree on it: 

Held, that it was doubtful whether the want of 
provision inthe promissory note for the payment of 
interest was the kind of objection to legality of the 
award apparenton the face of it which is contem- 
plated by para. 14(c), Sch. IJ, But in any case the 
Interest Act will allow a Court oran arbitrator to 
award interest under these circumstances even though 
there is no provision in the promissory note for the 
payment of interest. The objection to the legality, 
therefore, was one which did not in fact exist, 
Under these circumstances the lower Court was not 
entitled to remit the award for re-consideration, and 
the second award was not valid. RAM Nata v. AUuDH 
BEHARI LAL All. 169 
DES para. 16—Decree in accordance 

with Court's modification of award— Appeal, if 

lies against tt. 

Although under para 16, Sch, II, Civil Procedure 
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Code, no appeal can lie from a decree in accordance 
‘with an award, yet when the trial Court has not 
‘pronounced judgment according to the award 
‘but in accordance with its modification of 
the award, from such adecreean appeal will lie. 
“RAMKHELAWAN SAH v. Ram Nacina Prasad Pat.764 
——— Sch Ill, para. 11—C form embodying three 

properties—One withheld from sale by Collector as 

others were thought enough to satisfy debt— 

Judgment-debtor, if competent to sell that property. 

. Where the O Form sent by the Civil Court embodi- 
ed an order for sale of Mouza R 12-annas share of 
Mouza B and the absolute occupancy fields of Mouza 
A; the Collector provisionally withheld Mouza R from 
saleas he estimated that the sale proceeds of the 
other two items would be sufficient to satisfy the debt; 
` Held, that because R village was thelast in the 
order in which the attached property was intended to 
be sold, it could not be said that the Collector could 
not exercise his power in respect of it, The judgment- 
debtor was therefore no more competent to transfer 
R than he was to transfer the other twoitems of the 
property. MISRILAL v. SHANKAR Nag. 687 
para, 11—Decree certified as paid— 

Subsequent setting aside of sale—Property, if to be 

deemed to have goneoutside Collector's jurisdiction. 

Thequestion whether the Collector can exercise 
powers or not, should be judged not from a purely 
theoretical point of view, but from the standpoint as 
to whether he could practically and effectively ex- 
ercise any of his powers with respect to the property 
slienated under Sch. III to the Civil Procedure Code. 
After the Collector's certification of payment of the 
decree, the property the sale of which was set aside 
must be considered to have gone out of the jurisdic- 
tion of the Collector. MISRILAL v. SHANKAR 

Nag. 687 
—_ para. 11—Execution of deeree 
- ordering sale of immovable property transferred to 
Ga ai Magee by judgment-debtor — Whether 
void, 
‘When the execution of a decree ordering the sale 
of immovable property has been transferred to the 
Collector under s.320 of the Code of Civil Pro- 
cedure, 1882, the effect of s. 325-A (corresponding to 
para. 11 of Sch. III of the present Code) is thata mort- 
gage ofthe property or any part of it, made by the 
judgment-debtor while the Collector was ina 
position to exercise thapowers given to him by 
ss. 322 to 325 of old Code is absolutely void, and not 
merely voidable as against the Collector and those 
claiming under him, Jana BAHADUR SINGH v. Ewaz 
MOHAMMAD : Oudh 612 
——— para. 11—Evxecution proceedings 
: pending before Collector — Absence of written per- 
` mission to transfer— Judgment-debtor, if competent 
to transfer—Mortgage, if void ab initio. 

Where execution proceedings are pending before 
the Oollector who is in a position to exercise powers 
under es. 322 to 325, old Civil Procedure Code, and, 
no written permission is obtained from him, the 
judgment-debtor is incompetent to mortgage his 
property under s. 325-A, old Civil Procedure Code, 
4, e. Sch III, para. 1), Civil Procedure Code. When 
a mortgage is executed without such consent, 
the deed is void ab initio. Gaura DEI v. MOHAMMAD 
Yasin ALI KHAN Oudh 585 
-——— a para. 11—Permission to mortgage 
not of limited nature—Negctiation failing—Sale 

directed by Collecter—Permission, if revoked. 

Theeffect ofthe Collector giving the permission 
in writing to mortgage certain property is to remove 
the incapacity which is imposed by para, 11, Sch. 
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IU, Civil Procedure Code, ona judgment-debtor, and 
to confer upon hima capacity to transfer the property 
in such a manner as to avoid conflict with the rights 
of the decree-holder, Any transfer made after such 
a permission is liable to be set aside not as being void 
ab initio but only at the instance of the decree-holder 
if he is prejudiced. The permission not being of 
a limited nature is not therefore, impliedly revoked on 
account of a failure of the negotiations relating to the 
contemplated mortgage and the subsequent order. 
of the Collector directing sale of that property. 

Miser Lan v, SHANKAR Nag. 687 


Companies Act (VII of 1913), s. 153—Arrangement 
between company and creditors—Creditors, if bound, 
A creditor is bound under s. 153 of the Companies 

Aot, by an arrangement between the Company and 

its creditors made under this section, HARGOPAL v, 

ProPLES BANK or NORTHERN INDIA Lah. 119 (b) 

-$, 153—Scheme of arrangement between 
company and creditors— Court, when can suo motu 
impose condition or modification. 

`- It is usual for thescheme to contain a- provision 

empowering some one, be he a liquidator or some 

other officer of the company, to assent to any such 
modification asthe Court may think fit to impose. 

In the absence of any such person it isnot open to 

the Court suo motu to impose on the creditor any 

condition which will operate by way of modification 
of the scheme especially in the absence of the con- 
sent of the persons who have entered into the arrange- 
ment. MIHIRENDRA Kishore Durr v, BHABMANBARIA 
Loan Co, Lrn. Cal. 511 (b) 


Compromise decree —Collusive decree—Party, if 
bound—Third party affected, if bound. 

A party toadecree, even ifit were a collusive 
decree, is bound by it, and neither of the parties 
to the compromise decree, even though it be 
collusive, can escape its consequence, JOGESH CHANDRA 
MUKERJRE v. Rat BEHARILAL Mirra BAHADUR : 





Cal. 313 
Confession. 

Sze Approver 383 

Sze Oriminal Procedure Code, 1898, s, 164 121 
- Extra-judicial confession fto lambardar— 
Admissibility of. 

An extra-judicial confession alleged to have been 
made by the accused to a lambardar and a sufedposh 
is inadmissible in evidence. MUSTAFA v. EMPEROR 

Lah. 203 
Must be accepted or rejected as a whole. 
If the Court has to take into consideration a con- 
fession in the absence of any evidence showing that 
any portion of itis false, it canonly accept or reject 
it as a whole and cannot pick and choose and ac- 
cept only the inculpatory element while rejecting 
the exculpatory element as incredible or false. 
MOHAMMAD SHAFI v., EMPEROR f Lah. 19 (a) 
Retracted confession—Value of, in absence of 
corroborative evidence, 

Although itis notsafeto rely on a retracted con- 
fession where there is no corroborative evidence, yet 
this is nota hard and fastrule. Each case depends 
on its own circumstances. MANGAL SINGH v EMPEROR 

Lak. 121 

Contract—Consideration—Suit for ejectment and 

recovery of cess—Decree for latter—Subsequent 

agreement between parties accepting decree—Agree- 
ment, if valid. 

In a suit by the lessor for ejectment and recovery 
for rent and cess the lessor obtained a decree for the 
latter relief. Subsequently an agreement was drawn 
up between the lessor and the lessee by which the _ 
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ments; even if the transactions be not pure transac- 
tions ‘of sale and purchase, it was evident that the 
defendants acted as the agents of some undisclosed 
foreign principals in the transactions and, under the 
terms of the contracts, including the conditions on 
the reverse, undertook to carry out those transactions 
on behalf of their undisclosed foreign princi- 
ala: - 
R Held, also, that the words “shipped, being shipped 
or tobe shipped “ indicated clearly that before the 


Where a District’ Board having granteda mono- 
poly to the defendant to ply lorries on hire ona 
particular road for one year, granted the monopoly 
to another person after 10 months, in order to bring 
the period of contract in conformity with their 
financial year, and the Board sued for recovery of 
10/l2ths of the contract money less the - amount 
received : 

Held, that having itself broken the contract, the 
District Board could not require the defendant to 


apprehension of law—Kevision, if barred by 
proviso to N-W. F'. P. Courts Regulation (I of 1931), 
s 3t (1) (6). 


The allegations in the plaint were that M and his 
deceased father S, jointly owed the plaintiff some 
money on the basis of an account. Plaintiff refused 
to implead other heirs of S and his suitand 
appeal were dismissed. The grounds on which the 
trial Court held that the other heirs were necessary 
parties were that M and S were jointly liable for the 
debt and that neither e, 43, Contract Act, nor 
O. J.r. 6, Civil Procedure Code, was applicable to 
the facts of the case,as the claim was not based on 
any contract arising. out of bills of exchange, hundis 
or promissory notes. The Appellate Court did not 


buefelufe was wou vue ava UdGiudgro ava au Ue 
contract. When the tenant refused to vacate and 
remained in possession hemust beheld to have 
agreed by implication to hold over and to have 
accepted the proposal to pay rent atthe enhanced 
rate proposed by the landlord in his notice, and 
consequently, the plaintif could claim rent at 
Rs.125 per mensem. MADAN MOHAN Gare v RAM 
Lat i 4ul.432 
ss 133, 128—S. 133, whether alters 
primary laws of contract of guarantee — Quaere 
s 153, if relates only to continuing guarantees, 
Section 133, Contract Act, cannot operate to 
alter the primary law ofthe contract of guarantee 
that the promisee must show performance before he 
can hold the -promisor to his promise, It can > 
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hardly be contended that in India, ifa surety 
guaranteed repayment of an advance to be made to 
the principal debtor on a specific contract that the 
advance wasto be applied towards the purchase of 
real estate, the creditor could, whether he and the 
debtor rescinded the specific contract or not, recover 
from the surety on the advance ofa sum made 
to finance speculations in shares. And while by 
s, 128 the liability of the surety is co-extensive with 
that of the principal debtor, it only extends to this 
liability on the contract guaranteed and not on some- 
thing different. 

Where the guaranteed transaction was an advance 
of Ra, 1,25,000 on security of four properties, but the 
transaction carried out was an advance of Rs. ],00,000 
on security of three properties : 

Held, that the sureties could not be held liable in 
respect of this performance, which was not what they 
contracted to guarantee, . 

Quaere.— Whether s. 133, Contract Act relates only 
to continuing guarantees or is intended to affect a 
guarantee of one obligation, and if so, what it means? 
Pratarsina  MOHOLALBHAI v. KESHAYLAL HARILAL 
SETALWAD P.C. 700 

£, 186 —Authority not expressed—Question of 
authority to be decided according to circumstances, 

Section 186 of the Contract Act provides that the 
authority of an agent may be expressed or implied. 
In cases where the authority is not expressed, the 
question whether an agent had or had not authority 
to actin a particular matter on behalf of the princi- 
pal is to be decided according to the circumstances 
of each case. Suan MUHAMMAD KHAN vV. AHMAD ALI 
Kuan Oudh 987 
————§. 208. Sze Burmese Buddhist Law 331 
——— $$. 208, 209. Ber Civil Procedure Code, 

1903, s. 153 251 
——— 8, 251—Partnership—One partner executing 

promissory note—Money borrowed for firm and 

used by firm—Liability of all partners. 

All the partners of a firm are liable on a promis- 
sory note drawn by one partner where the money is 
borrowed for the firm and used for the firm MAHENDRA 
OHANDRA v. LABANYA Kumar Roy Cal. 141 

s. 264, Ezception—Partnership—Question 
whether creditor had notice of retirement of one of 
the partners of a firm before transaction~ Whether 
one of fact -Burden of proof—Evidence of practice 
of creditor making enquiries— Further substantive 

_ evidence to the effect that notice was given—-Evidence 
contra, negligible—Onus, if discharged—Terms of 

Exception to s. 264, if satisfied. 

The question whether the creditor ofa firm had 
notice of the dissolution of the firm by the retire- 
ment of one of the partners from it isone of fact 
and the onus of proving the factis on the partner 
who alleges that he has retired. 

Where the evidence adduced by the partner 
alleging to have retired froma firm before the loan 
advanced by the plaintiff had been incurred, affirmed 
that the practice ofthe plaintiff was to make due 
enquiries regarding any applicants for a new loan, 
and there was sabstantive evidence to the effect that 
notice was given by him tothe pleintiff, while the 
arias adduced by the plaintiff contra, was negligi- 
able ; 

Held, that it was affirmatively established that the 
plaintiff had notice of the retiring partner's separa- 
tion from the firm before the transactions in suit 

were entered upon and that, therefore, the terms of 
the exception atthe end of s 264, Contract Act, 
were satisfied. Kara Ram v. PUNJAB NATIONAL BANK, 
Limited, PESHAWAR P. ©. 662 
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Copyright—Meaning of. 

“Copyright” means the sole right to produce or 
reproduce the work or any substantial part thereof 
in any material form whatsoever and the “copy- 
right in a work” shall be deemed to be infringed 
by any person who, without the consent of the 
owner of the copyright, does anything, the sole 
right to do which, is conferred on the owner of 
the copyright. KARTAR Sines Grant v, LADHA SINGH 


Lah. 1020 
Copyright Act (I1 of 1914), Ser Interpretation of 
Statutes 1020 


s. 2 (2)—New book, a result of further 
studies and researches—Fresh incidents and details 
—Infringement of copyright if takes place. 

Every man can take what is useful from the 
original work, improve, add and give to the public 
the whole, comprising the original work, with the 
additions and improvements; and in such a case 
there is no invasion of any right. But a copy, 
much less a servile copy, of a work cannot be 
allowed. Where, therefore, the new book is a work 
produced after further studies and researches by the 
author and represents a maturer art anda greater 
wealth of details which are the result of researches 
made by the author into works which had existed 
before as well as those which came into existence 
after the first work had been written and published, 





thereis no infringement of copyright. KARTAR 
SINGH v. LADHA SINGH Lah. 1020 
“Go-sharers. ; 
Szr Abatement 54 
See Bengal Tenancy Act, ea 22 (2) 243 
—Co-sharer in possession of plot as his 


khudkasht—Rightto mortgage in the United Pro- 

vinces—Allegation of prevalence of different rule 

in Kumaun—Burden of proof. 

The general rule of law inthe United Provinces 
is that aco-sharer in possessionof a particular 
plot as his khudkaskt or ashis sir hasa right to 
mortgage that plot. It is, therefore, for the 
party who allegesit to show that a different rule 
prevails in Kumaun. HANAR SINGH v. CHANAR SINGH 

: All 898 

: Tenanis surrendering respective occupancy 

fields to lambardar — Whether entitled to joint 
possession until partition of village. 

Where tenants surrender their respective occu- 
pancy fields to the village lambardar, until parti- 
tion of the village, co-sharers are not entitled to 
actual joint possession with the lambardar, PAIKEJI 
v, CHANDRABHAGABAL Nag 125 
Gosts—Apportionment of. 

In a mortgage suit in which purchasers of 
the variousitems of the mortgage property are 
made defendants, the amount for which the 
various defendants had obtained decrees against 
the mortgagor is not a proper test to be applied 
in apportioning the costs of the suit, The 
value or area of the properties purchased isa better 
criterion, SoBRAMANIA AYYAR V, SWAMINATHAN AYYAR 

Mad,1013 

Certain documents produced by defendant in 
appeal for first time—Decree reversed in favour 
of defendant—Plaintiff's costs upto the date of 
production of document—Defendant, liability of. 

Where a defendant appealing against plaintifi's 
decree succeeded on the evidence of an agreement 
which he produced for the first time in appeal but 
which he ought to have produced in the trial 
Court: 

Held, that the Court could order that the defendant 
should pay plaintiff's costs'up to the date of pro- 
duction of that document for his negligence of the 
point, SARJU SINGH v, Sayam SUNDER Sinar All, 674 
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Costs—concld, 


: Matrimonial cases— Wife unsuccessful—Costs, 

if ‘should come frum husband — Discretion of 
Court to order parties to bear their own costs. 

In matrimonial cases it -cannot be held that costs 
of the wife must always come out of the husband, 
even though she may be unsuccessful. The Court has 
a discretion in the matter and may order the parties 
to bear their own costs. Mrs, Avis KATHERINE NIBLETT 
v. Me, Rogert Howard NIBLETT Nudh 751 

Mortgage suit—Dischargeof some defendants 

—Others not responsible --Latter, if can be burdened 

with costs. . 

Where the remaining defendants were in no way 

responsible for the discharge of the other defen- 
rea who claimed to have no interest in proper- 
y: 

Held, that the costs of the defendants who claimed 
to have no interest in property, should not be charged 


‘against the mortgaged estate but would be paid by 


the plaintiff. VISHWANATH v. SHANKARGIR Nag. 115 

Tender of correct amount duly made- 
Plaintiff in rent suit, if entitled to costs and 
inlerest. 

Where tender of the correct amount due has been 
duly made by the tenants, the landlord is not entitl- 
ed to costs inthe original suits nor to interest on 
arrears of rent. BRIJ BILAsS RAI v. SHEOLAGAN 

. Pat, 323 
Court-fee—Decree for possession and mesne profits 

—Amount of mesne profits not specified—Court-fee 

for mesne profits, when tobe paid—Civil Procedure 

Code (Act V of 1908), O XX, r. 12, 

Where a suit is decreed for possession and for 
the mesne profits claimed, without specifying any 
amount, court-fee need not be paid until the Court 
of first instance has ascertained under O. XX, r 12, 
Oivil Procedure Code, the amount of mesne profits 
due to the plaintif. Farma BIBI ~v. SHAPFIULLAH 
Kaan. All. 476 (a) 

Refund of—Plaint sufficiently but incorrectly 
stamped—Time allowed for affixing proper stamps 

—Order carried out—Application for return of 

stamps—Power of trial Court to return them. 

The stamps on the plaint were sufficient, but they 
were not of the correct denominations, according to 
the rules, and therefore the plaint was not registered 
but the plaintiff was given time’ to affix the proper 
stamps on the plaint. That was done and then the 
plaint was duly admitted and registered. Subsequent- 
ly the plaintiff applied to the Court for return of 
the original stamps to him for the purpose ofa 
refund ; 

Held, that the trial Court had no power to re- 
turn stamps which were once attached to the plaint 
and became the part of the judicialrecord and that 
the question of refund was one to be determined by 
the Revenue Authorities, the Collector alone having 
the power to grant a refund but that the trial 
Court should have granted a certificate to the 
plaintiff, stating the fact, and then the certificate 
could be presented to the Collector, RAOJI Brsaosanst 
KUNBI v, COLLEOTOR, AMRAOTI Nag. 26 
Court Fees Act (Vil of 1870), s. 5— High Court 

Judge, if has jurisdiction to determine sufficiency 

of court-fee in Subordinate Courts. 

Under s. 5, Court Fees Act, the High Court Judge 
appointed under the section hasno jurisdiction to 
decide questions as to sufficiency of court-fees in 
Subordinate Courts although he has jurisdiction to 
decide questions relating to court-fees in the High 
Court. Maung NYI Mauna Vv, MANDALAY MUNIOIPAL 
OoMMITTER Rang. 1037 
mss, 7 (IV) (b), Sch. Il, Art, 17-A ()—Suit for 
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Court Fees Act—contd. 


partition by co-parcener in possession with prayer 

for declaring sale by Receiver not binding on his 

share —Proper court-fee, 

Where the suit as framed was one for partition 
of joint family property by a co-parcener in 
possession and there was also a prayer for a 
declaration that certain alienations made by the 
Official Receiver in his father’s insolvency were 
not binding onthe plaintiffs share and the first 
relief was valued at Rs. 10: ; 

Held, (i) that the valuation of the first relief rested 
under s. 7 (iv) (b) of the Court Fees Act with the 
plaintif and the valuation could not be said to 
be wrong: ; 

(iii, that as regards the second relief, it was 
sufficient for the plaintif to obtain a mere decla- 
ration that the sales were not binding on him 
and the properarticle applicable to the relief was 
Art. 17-A (i) of Sch. 11 of the Oourt Fees Act. 
ANNAMALAI MUDALIAR V. KRISTAPPA MUDALIAR™ h 

Mad. 666 

——s, 7 (Iv) (c), Sch. H, Art, 17—Objection 
under O. KAI, r, 58, Civil Procedure Code—Suit 
for mere declaration under O. XXI, r. 63, Civil 

Procedure Code, if lies—Value for court-fees and 

jurisdiction. 

When aclaim or objection to attachment has 
been made under O. XXI, r. 5°, Oivil Procedure 
Code, a suit fora bare declaration under O, XXI, 
r. 63, Civil Procedure Gode, will lie. In such a suit 
the proper court-fee payable thereon is that pre- 
seribed by cl. (1), Art. 17, Sch. II, Court Fees Act; 
namely, Rs.10. The valuation of the suit for court- 
fee andthe valuation thereof for jurisdiction will 
always be different, the valuation for the latter pur- 
pose being the value ofthe attached properties, 
Maune Ton THAIN v Maune Sin | Rang. 942 
—— 8. 7 (IV (f)—Suits Valuation Act (VII of 
& 1887), s. 8—Civil Procedure Code (Act V of 1908), 

s. 15—Administration suit, valuation of—Court- 

fees —Plaintiff’s right to value—Jurisdiction of 

Court—Valuation for purposes of jurisdiction and 

court-fee. 

An administration suitis a suit for an account 
and court-fees thereon are payable under cl. 
(iv) (f) of s. 7 ofthe Oourt Fees Act. The plaintiff 
is entitled tomake such estimate as he pleases of’ 
the value of therelief that he claims. 

Under s. 8 ofthe Suits Valuation Act, the value 
as determinable for the computation of court-fee 
and the value forthe purpose of jurisdiction must 
be thesame. Therefore, a plaintiff who values his 
suit for the purpose of court-fee at less than, 
Rs. 1,000, though the value of the estate is Rs. 9,000, 
must file his suitin the Township Oourt and notin 
the Assistant District Court. Ma Tun Ox v. Ma’ 
News Huon Rang. 858 

ss.7 (4), 11—-Value of relief sought not 
according with value placed on suit for jurisdiction’ 

—Whether a reason for ordering plaintiff to pay’ 

court-fee ‘based on valuation for jurisdictton— 

Suits Valuation Act (VII of 1887), s. 8. , 

Section 8,Suits Valuation Act, does not mean 
that if-the suit is valued for purposes of , jurisdiction’ 
the suit must be valued at -the sams amount for 
court-fees, but the valuation for court fees determines’ 
the value for jurisdiction. i 

It is not necessary fora plaintiff in a suit falling 
under s. 7, para, (iv), of the Oourt Fees Act to fix 
any value for the purposes of jurisdiction, as under 
s.8 ofthe Suits Valuation Act, the value determinable 
for the computation of court-fees govèrns the valus 
for the purposes of jurisdiction, Inthe case ota 








auary Article, isen. 1, Art. J, Vourt Wees Act; and that 
the compromise having merged in the decree of the 
Court, ‘the cancellation of the decree was not a dis- 
tinct subject, but amounted to one consolidated re- 
lief. No further court-fee was, therefore, payable in 
respect of this part of the relief. Sugas KET Prasap 
v. UHANDRA MUL All. 517 


——— Sch. 1, Art. 1, Sch, Il, Art. 17 (3)—Suit for 
declaration that a document executed by plaintiff 
is void — Plaint — Construction — Prayer for 
cancellation of deed implied—Court-fee payable— 
Specific Relief Act (I of 1877), s. 39—Dissreticn 
under —Tests to ascertain amount of court-fee 
payable 
A suit under 8.33 of the Specific Relief Act for 

avoiding an instrument, even if there be no prayer 

for cancellation, carries with it by implication a 

prayer that the Court may further use the discretion 

given to it by s. 39, soas to order the said instru- 
ment to bedeliveredup and cancelled. 

Where a suit was filed by the plaintiff for a declara- 
tion that a sale deed which had been executed by her 
in favour of the defendants was void and ineffectual 
asagainst her and on a proper construction of the 
plaint it appeared that the plaintiff must be taken 
to have sued for cancellation of the sale deed: 

Held, thatthe suit fell within s. 39, Specific Relief 
Act, and Sch. II, Art. 17 (3) of the Court Fees Act was 
not applicable to this case and an ad valorem courte 
fee was payable under Sch. I, Art. I as though there 
had been a definite prayer for cancellation. 

Per Niamat-ullah, J.—In each case the question is 
one of construction of the plaint and of ascertaining 
the relief which the plaintiff is claiming. Whether 
he is rightly claimingthe relief of declaration need 
not be considered where the question is one of court- 
fee only. lt is open toa plaintiff to sue for a declara- 
tion that a document is void or voidable without 
making it a suit falling within the purview ofs. 39, 
Specific Relief Act. For all purposes of court-fee 
it isnot open toa Court to say that the plaintiff 
must be taken tp have done what he should have 
done, though he persists in saying that he does not 
sue for cancellation. AKHLAQ AHMAD v, KARAM ILARI 

All, 599 








Sch, H, Art. 17. Sge Court Fees Act, 1870, 

8.7 (ùv) te) 943 
ida ——Art, 17-A (I). Ses Court Fees Act, 
1870, 8, 7 (iv) (b) . 666 
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Officer must consider for himself before he’ acts 
under this section, The authority which the section 
confers is personal and the responsibility is personal 
also, SAINDINO JAKHRO v. EMPEROR Sind 361 

ss. 87, 88—Attachment in proceedings under 

38. 87, 88—Failure to give notice—Irregularity, if 

curable by s. 531. 

In proceedings under ss, 87, 88, Oriminal Proce» 
dure Oode, the failure-to give the necessary notice 
does not amount to more thanan irregularity which 
can be cured byan application of 8. 537 of the 
Criminal Procedure Cede, HANSRAJ v, EMPEROR 

Lah. 954 

S. 29 --Absconding accused—Attachment of 

property—When can be released—Eesentials to be 
proved before release, 

Where inthe case of an absconding accused the 
Court has taken proceedings under as. 87and 88, 
Criminal Procedure Oode, the only way the accused 
can proceed to obtain the release of his property 
under the Oriminal Procedure Code, is by an 
application under s. 89. A Magistrate hae no juris- 
diction to set aside the order of attachment whether 
irregular or not except by virtue of this section, 
He has no inherent jurisdiction to set aside an order 
passed by another Magistrate or even by himself 
even if thatorder was irregular or illegal. The ac- 
cused has to prove, inorder to have anorder of 
attachment set aside, that he had not “ absconded 
or concealed himself for the purpose of avoiding 
execution of the warrant” and that he had no proper 
notice of the proclamation. Where he has not prov- 
ed the first of these essentials, he cannot have the 
attachment set aside. Hans Ras v, Emperor Lah. 954 
—— 8. 103—Dangerous Drugs Act (II of 1930), 

s. 25—Accused searched, away from town—Inspector 

taking only one witness with him—Irregularity, if 

bar to conviction. 

The search of the accused was made on a metal- 
led road and nowhere near atown, and soit was 
obviously impossible to obtain as witnesses any per- 
sons from the immediate vicinity. The Excise In- 
spector, however, had taken a physician with him : 

Held, that in the light of s, 103, Criminal Proce- 
dure Code, he ought to have taken some other person 
in addition but an irregularity of this sort was no 
bar to the conviction if the Court were satisfied that 
the smuggled article was in fact found in the posses- 
sion of the accused, EMPEROR v, Bacuoga All, 473 
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a prescriptive right. “The fact that the pathway 


OHAUDHURI v. TEKNARAIN SINGH Pat. 471 
——— 8.145 (5), (7)—Applicability of—Proceedings 
dropped by reason of death of a party—Legality of. 
The object of s. 145, Criminal Procedure Oode, 
is to` prevent breaches of the peace from 
occurring as a result of disputes regarding 
land or water or the boundaries thereof, and it 
provides a summary procedure for determining which 
party was in possessionat the date on which the 
proceedings were started. Once proceedings under 
that section have been started, they must be pro- 
ceeded with until the question of possession has 
been determined, and the order on which the pro- 
éeedings are based can only be cancelled under sub- 
s. (5) if the Magistrate is satisfied that no dispute 
likely to cause abreach of the peace existsor has 
existed, An orderdropping the proceedings made 
merely because one of the partiesto the proceedings 
had died is ultra vires and fresh proceedings are 
withoutjurisdiction. But such an eventuality is provid- 
ed for in sub-s, (7) which empowersthe Magistrate to 
cause the legal representatives of the deceased to be 
made parties, and directs thatthe Magistrate shall 
thereupon continue the enquiry. Misi, MIRDHA v 
ABDUL RAHIM Cal. 174 
s 164 as amended In 1923. Ser Criminal 
Procedure Code (as amended in 1923), 537 (a) 547 
- s. 164— Confession— Non-compliance with 
provisions of s. 164—Oral evidence by officer 
recording it—Whether can be given. 

Where the provisions of s. 164, Oriminal Procedure 
Code have not been complied with and the Magis- 
trate recording the confession is not competent to do 
so, and the recordof the statement prepared by the 
officer concerned is not admissible, he can come and 
give evidence as tothe facts related to him by the 





meae 





“person purporting to make a confession, if he remem- 


bers them or if after refreshing his memory from 
the record made at the timehe can recollect them 
sufficiently to give evidence regarding them inde- 
pendently of the written record. MANGAL SINGH v. 
EMPEROR Lah, 121 
s. 188—British Vice-Consul in foreign 
territory, if a Political Agent, 
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ss. 188 and 537— No certificate under s. 188 
—Defect, if curable under s. 531—Arrest of accused 
on March 27, 1933—-Cerlificate by Government on 
May 15, 1933 — Objection not taken during that 
period but taken subsequently—Defect, if cured under 
8. 537. 

The absence of a certificate under s, 188, Criminal 
Procedure Code, is curable under s, 537, Criminal _ 
Procedure Code, if it has not in fact occasioned a 
failure of -justice. The absence of a certificate 
between March 27,1933 (the date of the appellant's 
arrest) and May 15, 1933, when the Local Government 
granted the certificate was a defect curable under 
s. 537, Oriminal Procedure Code and _ having 
regard to the omissionto raise any objection to its 
absence before May 15, 1933, no failure of justice is 
occasioned by the absence of the certificate between 
the above-mentioned dates and the defect is 
thus cured by s.537, Oriminal Procedure Code, 
MOHAMMAD Qasim KHAN v EMPEROR Lah. 747 

s. 197. Ske Bengal Municipal Act, 1884, 

ss: 28(1), 21 (1) 657 
-———— 3 197—S.187, Criminal Procedure Code, if 

protects Municipal Commissioners making false 

entries in electoral roll after its publication. 

Where the Municipal Commissioners who are 
members of the Committee for the preparation and 
publication of an electoral roll, make false entries 
in it after its publication or after such Committee 
ceases to function, s. 1¢7,Criminal Procedure Code, 
does not afford them any protection, Nor AHMAD V. 
JOGESH CHANDRA SEN Cal, 657 


s. 197— Magistrate using insulting language 
while holding Court and complainant wasin witness- 
box—Absence of sanction, if a bar to taking 

‘cognizance of complaint—Tests in such cases. 

Where a complainant alleges that insulting language 
was used by the Magistrate while he was holding 
bis Court and while the complainant was in the 
witness-box, absence of sanction is a bar to taking 
cognizance of the complaint inasmuch as the Magis- 
trate complained against was acting*or at least pur- 








. porting to act in the discharge of his official duty, 


when it is said that he used insulting language to 
the complainant. All that the Court should see in 
a caselike this is whether the officer concerned has 
been accused of having committed the offence com- 
plained of when he was acting or purporting to act 
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Criminal Procedure Code—contd, 


in the discharge of his official duty. SUKHDEO v. 
EmPEROR All, 403 
————-8.198—‘“‘Aggrieved” party --Question whether 

a person is aggrieved, how determined— Newspaper 

article defamatory of spiritual head of a community 

—Any individual belonging to the community, 

whether an aggrieved party—Penal Code (Act XLV 

of 1860), s. 500. 

The question as to whether a person who files a 
complaint of defamation is oris not aggrieved by the 
defamation within the meaning of s. 198, Criminal 
Procedure Code, isa question which should be deter- 
mined with reference to the nature of the accusation 
and having regard tothe special circumstances of 
each case, Only such person as has directly or in- 
directly suffered in his own reputation by the defa- 
mation complained of can set the machinery of the 
law Courts into motion. In short, the aggrievement 
of the complainant should not merely bethe one 
shared by every member of an organized society. 
Where, therefore, the editor of a paper writes an 
editorial which is highly defamatory of the spiritual 
head ofa certain community, an individual of that 
community isnot an aggrieved person within the 
meaning of s, 198, Oriminal Procedure Code. Hossrin- 
BHOY IsMAILJI V. EMPEROR Sind 443 (b) 
s. 198—Cognizance of offence of defamation, 
when to be taken. 

No Court can take cognizance of an 





offence of de- 


famation except upona complaint made by some 
person aggrieved by such offence. HossEINBHOY 
Ismarist v. EMPEROR Sind 443 (b) 


8.199. Ser Penal Code, 1860, s. 366 697 

S. 208—Provisions, if mandatory—Duty of 
Committing Magistrate to examine defence witnesses 

` —Failure to examine—Commitment should be set 
aside, 

Section 208, Criminal Procedure Code, is manda- 
tory inrespect of examination of witnesses. A 
Committing Magistrate is bound to examine the 
defence witnesses, whether or notthe examination 
will help the accused. Where this has not been 





' done, the order of commitment will be set aside, 


© JAHANA V, EMPEROR Lah. 436 
1 —————sS. 215, Sre Penal Code, 1860, s. 409 256 
s$, 219. 
Sez Oriminal Trial 278 
“See Penal Code, 1860, s. 179 907 





ss. 233, 234, 235—Accused found in 
possession of quantity of stolen property—Retention 
of whole—Separte trials in respect of separate 
portion, if can be held—Several articles stolen on 
different} dates—Absence of evidence of separate acts 
of reception— Single trial under s. 411, Penal Code, 
if bad. 

Where a quantity of stolen property is found in the 
possession of an individual in circumstances which 
lead to the conclusion that he was retaining the whole 
of such property knowing it to have been stolen there 
cannot be separate trials in respect of separate por- 
tions of the stolen property. 

It does not follow from the mere fact that the several 


, articles were stolen on different dates and that there 
' is no evidence of separate acts of reception that the 


retention of each article on a given date is not a part 


' of a single “transaction”. Oonsequently, the simultane- 





| ous possession of a number of bullocks at a mela 
‘and the offer of them for sale is one “transaction” 
‘and any number of separately stolen bullocks may 


be the subject of a single trial. RAMNATH Ratv. 
EMPEROR | Pat. 423 
8. 235. Sss Penal Code, 1850, ss. 147, 
333, 302 978 
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Criminal Procedure Code—contd. 


8. 235—“Transaction” in s. 

Procedure Code—Meaning of. 

he word “transaction” in its context in s. 235, 
Ori:minal Procedure Code has a wider significance for 
which a synonym may be found inthe word “ affair.” 
RAMNATH Rat va EMPEROR Pat. 423 
————S. 237. Sme Explosive Substances Act, 1908, 

8.7 147 
——_—88, 242, 535, 537—Compliance—Record, if 

necessary. 

Section 242, Oriminal Procedure Code does not say 
that the Magistrate shall make a record of what he 
stated to the accused in explaining the offence, 
It is sufficient if the proceedings show that he 


235, Criminal 


had orally explained to the accused what the 
offence was, and asked him to show cause. JAGAN- 
NATH SINGH V EMPEROR Nag. 427 





S. 247—Case taken up on a wrong date— 

Dismissal unders. 247, if proper. 

If the Magistrateunder a mistake takes up the 
case on a day for which if was not fixed and dis- 
misses the complaint, then the dismissal of the 
complaint cannot be said tobe one under s, 247, 
Oriminal Procedure Code, The words ofthe section 
provide forthe dismissal of a complaint in the 
absence of the complainant on the day fixed for the 
appearance of the accused, and in order to bring into 
play the consequences mentioned in s. 247, Oriminal 
Procedure Code, the complainant should be absenton 
that day. MAHADEO v., EMPEROR All. 407 
———-S. 271~Murder case—Plea of guilty— 

Evidence, if should be taken, 

Under s.271, Oriminal Procedure Oode, if an ac- 
cused person pleads guilty he may be convicted upon 
his own plea, But there are cases in which this 
course is not advisable. Where the crime on the 
face ofit appears to have been murder, the evidence 
should be taken, ACHAR SANGHAR V, EMPEROR : 

Sind 28 
—————-8. 297—Penal Code (Act XLV of 1860), ss. 
386, 458—Charges under—Defence that girl was 
above 16 years of age—Prosecution producing 
horoscope and Vaccination and School Registers to 
prove age—Direction by Judge that registers were no 
evidence—Misdirection— Charge, if bad and 
nullifies verdict Maker of horoscope examined in 

Committing Court, but not appearing in Sessions 

Court though summoned—Hvidence Act (I of 1872), 

s. 33, if can be invoked—Evidence given in lower 

Court, if can bz admitted in Sessions Court. 

The accused on being charged under ss. 366 and- 
458, Penal Code, set up the defence that the girl 
was more than 16 years of age and being in love 
with one of them, left the house of her own accord. 
In order to prove that the girl was below 16, the 
prosecution produced certain inoculation and vaccina- 
tion registers and School Kegister and the evidence 
was that entries in them related to the girl 
concerned and that the age entered in them was 
given by her father. The horoscope of the girl was 
also produced and a witness proved it in the Com- 
mitting Court as being prepared by him. But 
though summoned he did not appear in the Sessions 
Gourt and it was alleged he did not receive the 
summons. In his charge to the jury, the Judge 
directed that the people who made these entries did 
notknow the ages they recorded so that these 
documents would be no evidence at all unless some- 
body koowing the age gave it, in which case they 
would corroborate him if he spoke to the age himself, 
In his direction healso told the jury -that the horos- 
cope had not been proved though ita maker wag 

iv : . 
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Held, that the charge contained no material mis- 
direction or non-direction amounting to a mis- 
direction, which could warrant any interference with 
the verdict returned by the jury and accepted by the 
Judge; that there was noerror on a point of law 
which could have affected, or did affect the findings 
come to by the jury on the facts and that it was nota 
wrong direction of such a character as would tend to 
nullify the verdict 

Held also, that as ‘regards the horoscope, it was 
not open for the prosecution to invoke the aid of 
a 33, Evidence Act, and that the Sessions Judge 
was right in refusing to admitthe evidence adduced 
hy the maker of the horoscope in the lower Court, 
SUPERINTENDENT & REMEMBRANOER OF LEGAL AFFAIRS, 
BENGAL v. FORHAD Cal. 493 
~——— 8. 297—Sessions Judge, duty of. 

The Sessions Judge is only a Judge on questions 
of law on which point his opinion is conclusive, but 
on questions of fact he can only express his opinion 
and must leave the decision to the jury. No doubt 
the Judge must point out the important evidence in 
the case as well as emphasize the points for and, 
against the accused, draw the attention of the jury 
to the contradictions and discrepancies in the evi- 
dence and even express his own opinion as to what 
conclusion the evidence on particular points leadg 
to ‘provided he makes it perfectly clear to the jury 
that they are the final Judges on the questions of 
fact. It is not for the Sessions Judge to propound 
new theories which have never been suggested at 
the Bar and to put them before the jury which would 
have no other effect than that of Confusing them 
Of course where he is satisfied that there ig no legal’ 
evidence against any accused pergon he isbound to 
tell the jury that there is no such evidence and that 
they should acquit that particular accused. BANSI 
DHAR v. EMPEROR All. 364 
- §8.297, 307—Summing up—Duty of Judge 

to give tojury all shades and probabilities of thé 

case—Misdirection as to evidence—Duty of High 

Court to see reasonable probabilty of jury returning 

verdict but for the misdirection, 

The expression “summing up the evidenceof the 
prosecution and defence” under s. 297, Criminal 
Procedure Code, does not mean that a Judge should 
give merely asummary of the evidence, He must 
marshal the evidence soas to bring out the lights 
and the shades, the probabilities and the impro- 
babilities, so asto give proper assistance to the 
jury who are required to decide which view of the 
facts is true, Ona question of misdirection as to evid- 
ence the High Court has to see whether it is reason- 
ably probable that the jury would not have returned 
the verdict but for the misdirection complained of. 
ILU v. EMPEROR Cal. 454 
~S. 307—S,. 307, scope of—Reference against 

verdict—When to be made, . 

Section 397, Criminal Procedure Code, places a 
powerful weapon inthe hands of the Judge inthe 
Mojfusil, and it is not available to a Judge of the High 
Court sitting in Sessionato prevent miscarriage of 
justice on account of a wrong verdict on the part of 
the jury, and in view of its provision it is necessary 
tbat the trial Judge should for himself appreciate 
the evidence and form his own opinion on the case 
50 as to see whether it is necessary for the ends of 
justice to make a reference against the verdict. 
JLU v. EMPEROR Cal. 454 
maa 8. 339—Trial under s. 396, Penal Code (Act 

XLV of 1860) —No certificate by Public Prosecutor 

before trying Magistrate— Certificate before Court 

of Session— Commitment, if legal, 
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‘What is forbidden bys, 339 of the Code of Crimi- 
nal Procedure is the trial of an accused person 
without the certificate of the Public Prosecutor ard the 
enquiry before the Committing Magistrate not being 
a trial which in a case under s. 396, Penal Code is to 
be held by the Court of Session as a Court of origi- 
nal jurisdiction, the provisions of s. 339 of the Code 
of Oriminal Procedure are duly complied with on the 
production of the certificate in the Court of Session, 
EMPEROR v. SADANAND Oudh 596 
——— 5, 342—Failure to examine accused afier 

cross-examination of prosecution witnesses— Whether 

constitutes an illegality. 

The fact that the accused was not examined under 
8. 342, Oriminal Procedure Code, after the prosecu- 
tion witnesses re-called for cross examination had 
been duly examined, vitiates the trial. The provi- 
sions of s. 342 are mandatory and non-compliance 
with the rule of law laid thrrein amounts to an 
illegality. KUNDAN LAL v. EMPEROR Lah. 1034 


S.342—Omission to examine accused with 
reference to evidence given against him after close 
of prosecution case—Whether ‘ tllegal—Practice— 
Lahore High Court. : 
So far as the Lahore High Court is concerned, it is 

settled that if the Magistrate omits to examine the ac- 

cused with reference to the evidence given against him 
after the close ofthe prosecution case the trial from 
that stage is illegal even if the accused had been pre- 
viously examined. ANAND PARKASH V. EMPEROR 

Lah. 446 
ss. 342, 537— Framing of charge— 

Recording of fresh prosecution evidence after 

framing charge—Statement of accused, necessity 

of recording after evidence— Omission to do so is 

not curable by s. 537. 

Where after charge is framed, fresh prosecution 
evidence is recorded, the Court is bound to record 
the statement of the accused. Omission on the part 
of the Court to call upon the accused to make 
his statement after a fresh batch of prosecution 
witnesses has been examined, isa serious flaw in 
the proceedings which cannot be cured under the 
provisions of s. 587 of the Code of Criminal Pro- 
cedure, MUHAMMAD Din v, EMPEROR Lah, 445 

ss. 342, 537—Omission to examine accused 
afresh during de novo trial, whether illegality or 
mere irregularity. 

Omission to examine the accused for a second 
time under s. 342, Criminal Procedure Code, during 
a de novo trial is not an illegality which in itself 
vitiates the trial but onlyan irregularity to which 








8, 537, Oriminal Procedure Code, applies MARUDA- | 


Mad. 297 


-———— 8, 403—Madras Local Boards Act (XIV of 
1120}, 8. 169—Encroachment—Notice to Temove-— 
Prosecution for non-compliance-~ Acquitial—Fresh 
prosecution after issuing fresh notice, whether lies, 
Failure to obeya notice issued under s. 169 of the 

Mada; Lccal Boards Act, toremove or alter an 

encroachmentisex necessitate rei continuous in 

character and a separate or distinct offence is not 
brought into being by the issue of a subsequent 
notice when that notice is by the same authority and 
tothe same person and relates to the same encroach- 
ment or contains the same direction. Consequently 
when the Court has once decided that there has been 
no failure to remove an encroachment and acquitted 
the accused, it would be ilegalto make the same 
person liable to be tried again for failure to remcva 
the same encroachment by issuing ‘a fresh notice. 
RANGACHARIAR V, VENKATASAMI CHETTY Mad, 322 


MUTHU PADAYACHI v, RAGHAYA SASTRI 


Skia 
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~ — S, 412, See Oriminal Procedure Code, 1898, 
s, 439 (6) 390 
8. 417—Acquittal—Appeal —Interference— 

Practice. 

Although there ıs no difference in law between 
an appeal from an acquittal and an appeal from a 
conviction, it isnot the practice to interfere with 
an order of acquittal unless the indications of error 
in the judgment areclear and the evidence too 
strong to be rejected. Emperor», MUHAMMAD KHAN 

Lah. 889 
S, 417 —Appeal from acquittal by Government 

Presumption in favour of accused—Judgment, 

when liable to be interfered with. 

Tn an appeal by Government from an acquittal the 
accused starts with the double presumption in his 
favour. Firstly, thereisthe rule that itis for the 
prosecution to make out their case, and until they 
do so beyond all reasonable doubt, the accussd must 
be presumed to ba innocent, and secondly, that the 
accused having succeeded in securing an acquittal 
from Court; the superior Court will not interfere 
until the Crown shows conclusively that the inference 
of guilt is irresistible. To put it succinctly, where two 
Opinions can beformed on the same evidence and one 
of them has been formed by the trial Gourt then the 
Appellate Court would not disagree, even if the balance 
of probabilities be in favour of the opposite view. On 
the other hand, if only one opinion could be formed on 
the material on the record and the trial Court has 
gone counter to ib, it would be presumed that the 
Court has acted perversely in weighing the proof 
and its judgment will be liable to interference. 
GOVERNMENT ADYOCATE, Norta-Wrst FRONTIER, 
Provinogs v. AMIR HAMZA Pesh, 35 

ss, 419,420, 421-——Dismissal of jail appeal 
summarily—Whether bars hearing of appeal filed 
by Counsel—Practice—Aliahabad High Court. 

The practice inthe Allahabad High Gourt is that 
a summary dismissal of a jail appeal by a Judge 
does not in any way debar the hearing of an 
appeal filed by Counsel. Laonnman  OHAMAR v Eus- 
PEROR All, 153 (a) 

S. 421—Judgment not giving reasons but 
simply noting “Heard. I see no reason to interfere” 

— Whether sufficient compliance with s 421. 

Where a judgment does not give reasons for the 
decision and contains only the words, “Heard. I see 
no reason to interfere,” it is nota sufficient com- 
pliance with the requirements of s. 421, Criminal 
Procedure Code, in a case where both oral and docu- 
mentary evidence had been produced by both sides and 
where the memorandum of appeal contained a number 
of grounds that admitted of argument. Barsoo Manto 
v, EMPEROR Pat. 152 
mmg 423 (1) (b) (3) —Enhancement of sentence 

—Imprisonment and whipping for theft—Illegality 

of sentence of whipping—Power of Appellate Court 

—Substitution of further sentence of imprisonment 

in lieu of whipping -— Whether enhancement— 

Whipping Act (LV of 1909), ss. 4, 3. 

Theft is notan offence which is punishable with 
whippinginaddition to imprisonment by s 4 of 
the Whipping Act though it may, under s. 3 
of that Act, be punished with whipping in lieu 
of imprisonment, The- Appellate Court has power 
under s. 423 (1!) (b) (3), Coda of Oriminal 
Procedura, to alter the nature of the sentence, 
but subject to the provision that the sentence 
be not enhanced. Where the sentence of imprison- 
ment awarded by the trial Court is retained by the 
Appellate Court and a further sentence of imprison- 








- ment in lieu of the illegal sentence of whipping is 
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substituted, the Court in effect enhances the sentence, 
The proper course to adopt for the Appellate Court 
is to set asidethe illegal portion of the sentence and 
to refer the case for revision by the High Court. 
Emperor v. Ba CHo Rang, 516 
—- -~88,423,439—Powers under—Distinction— 

Powers of revision are given to High Court alone— 

High Court having before it on appeal record of 

criminal proceedings—Revisional powers, if can be 

exercised—Notice served headed in criminal appeal 

—Whether material when High Court makes plain 

it is exercising revisional powers—Revision—~ 

Enhancement of sentence. 

The powers relating to appeals under s 423 of 
the Oriminal Procedure Code are given to the Appel- 
late Court, and the Appellate Court may include 
a Court subordinate tothe High Court, and the 
Appellate Court as such has no power to enhance a 
sentence, differing fromthe provision which was in 
the old Criminal Procedure Code of 1872. On the 
other hand, the powers of revision are given to the 
High Courtalone, and the powers of revision are 
given to the High Court in the case of any pro- 
ceeding the record of which has been called for by 
itself or which has been reported for orders or 
which otherwise comes to its knowledge. When the 
High Court has before it on appeal a record of a 
criminal proceeding, the condition precedent is 
performed, and the High Oourtcan then, though the 
record has unly come to its knowledge in the appel- 
late proceeding, proceed to exercise its revisional 
powers if it chooses to do so, The fact that the 
notice which was actually served was headed in 
the criminal appeal is immaterial when it is plain 
that the subsequent proceedings were in fact in 
revision, and it was made plain that the Court was 
exercising its revision power. CHUNBIDYA V, EMPEROR. 

936 P. C. 
——s. 430 -Principles of s. 430, if apply to 
judgment in revision. 

Even though s. 430, Criminal Procedure Ccde, 
does not apply to judgments in revision applications, 
the principle of finality of judgments there laid 
down must apply to judgments in revision applica- 
tions also. EMPEROR V, INDERCHAND BACHRAJ MARWADI 

: Bom. 525 


-—$.437—'Discharged’, meaning of. 

The word “discharged” in s. 437, Criminal Proce- 
dure Code, does not mean “absolutely discharged 
and set at liberty” but also “ partially discharged " 
or in other words not charged with an offence ex- 
clusively triable by the Court of Session. SULTAN 
ALIv EMPEROR Lah, 1029 
————s. 439. 

See Criminal Procedure Code, 1898, s. 423 936 

Sez Penal Code, 1860, s. 498 721 

s.439—Interference involving imprisonment 
of persons already discharged— Propriety of— 

Criminal trial—Sentence—Enhancement in revision 

—Principles. N 

The High Court is slow tointerfere, where inter- 
ference would involve the imprisonment of persons 
already discharged from jail, though that circum- 
stance is no insuperable obstacle. The Court fre- 
quently declines to interfere, in order to enhance a 
sentence onthe mere ground that it would itself 
have passed a heavier sentence. EMPEROR V. Das 

Lah. 449 
———s.439—Quashing of proceedings in limine 
by High Court—Practice—Interference in pending 

cases by High Court. h 

lt is invariably the practice of the High Courts 
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to be very. reluctant to quash proceedings in limine. 
Tt is undesirable that the discretionary powers of 
Courts should become crystallised and it would 
seriously impede the administration of justice if 
parties were encouraged to come to the High Court 
irom time to time before the completion ofa trial. 
Only in exceptional circumstances will the High 
Court interfere in revision in pending cases. To 
justify such interference would require that on 
the face of the proceedings there should appear 
some clear injustice requiring immediate redress. 
AMIRBUX V, EMPEROR Sind 320 


s. 439 (6)— S. 439 (6) operates as exception 
to sub-s (5) only—Dismissal of revision by accused 
—Application by Crown for enhancement of sentence 
—Accused, if can be re-heard on merits of 
conviction, 

Section 439, sub-s. (6), Criminal Procedure Code, 
expressly givesan accused person, upon whom a 
notice has been served, to show cause why his sen- 
tence should not be enhanced, a right to show cause 
also against his conviction ; but the words used in 
s. 439 (6) “ notwithstanding anything contained in 
this section “ show that sub-s. (6), s. 439, was pri- 
marily intended to operate as an exception to what 
is otherwise laid down or implied 
s. 439, which says that where an appeal lies and no 
appeal is brought, no proceedings by way of revi- 
sion shall be entertained at the instance of the party 
who could have appealed. Sub-s. (6), s. 439, cannot, 
therefore, giveto an accused person a right to be 
heard against his conviction if such a right isin 
conflict with other provisions of the Code. Where, 
therefore, a petition for revision by the accused 
against his conviction and sentence has been dismiss- 
ed by the High Oourt, but notice to enhance his 
sentence has been subsequently issued on an applica- 
tion by the Crown, the accused cannot, at the hear- 
ing of the application for enhancement of the sen- 
tence, be re-heard on the meritsof his conviction. 
EMPEROR V. INDERCHAND BAOHRAJ Bom. 525 


~—-— 8S, 439 (6), 412—Accused pleading guilty 
—Duty of Court before convicting—Notice for 
enhancement of sentence—Itight of accused pleading 
guilty to appeal against conviction. 
` Notwithstanding his plea of guilty an accused has 
a right to appeal both against the conviction and 
sentence passed against him, when notice for en- 
hancement of sentence has been served upon him. 
Before convicting the accused ona pleaof guilty, it 
is the duty of the Court to consider whether the 
accused fully understood the nature of the charge to 
which, and the circumstances in which, he had 
pleaded guilty. Noa Ywav. EMPEROR Rang. 390 
S. 471. Sse Penal Code, 1860, 5.84 780 
——-——s 476. Sez Civil Procedure Code, 190%, 
s. 115 104 








s. 476—Accused suspected of fabricating 
- evidence in case under s. 4, U. P. Adulteration Act— 
Direstion of proceedings for offence under s, 193, 

Penal Code—Propriety of. — 

The accused was being tried under s. 4, U. P. 
Adulteration Act, The case against the accused was 
that he had exposed adulterated ghee for sale, In 
his defence he produced a phial containing some 
ghee stating that it had been given to him by the 
Health Officer at the time he took a sample of the 
ghee. The Magistrate thought that the colour of the 
contents of the original phial was different from 
that of the contents of the phial produced by the 
accused and also thought that the seale purporting 
to be those of the Health Officer on the two phials 
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were not the same, Accordingly he toc 
under s, 476, Oriminal Procedure ( 

Held, that it was premature for the 
form an adverse opinion against the 
to direct the prosecution of 
without himself ‘enquiring into t 
recording a clear finding, whether ihe 
exposed for sale was identical with 
produced or with that produced by the 
BHAGIRATH Lat v. EMPEROR 
~—S. 476—Order refusing tc 

against wiiness under s. 476—Magistr 

for ever for not taking action at insta 
person or suo motu. 

An order refusing, to proceed 
Criminal Procedure Code, is nota: 
does it amount to an order of ani 
and, therefore, it does not debar tl 
from proceeding under that sectic 
changes his mind in the matter. 
cannot be bound down for ever if | 
of a particular individual he does nc 
to proceed against a witness who 
himself. He may suo motu take acti 
person may be able to induce him tc 
Ings. Naupat KHAN v EMPEROR 
~8.476—Notice—Court, if b 

notice before taking action under 5. 

There is nothing in the provisions of 
it obligatory on theCourt to issue 
taking action under that section. No ¢ 
cases it would be desirable that such nc 
given in order to give the accused a 
to offer any explanation which he m 
position to give. But when the accusec 
make out any grounds to show th 
prejudiced for want ofnotice, the proc 
be set aside on the ground of want of nc 
8.476 does notrequirea notice beir 
accused yet it makes provision for 
inquiry. The making of this preli 
or the extent of it has been left entir 
cretion of the Court. Nor isit essenti 
liminary inquiry, ifany, must be made i 
of the accused or after giving notice to 
Husain v. EMPEROR 

S. 476—Prosecution under s. 
must be set aside on ground of delay. 

No bard and fast rule canbe laid do 
cases an order for prosecution under 8. 
set aside on the ground of delay. The 
does not limit thetime within which ac 
taken. SAJJAD HUSAIN v. EMPEROR 
———-— 8. 476-A. See Criminal Pr 

1898, s. 476 
ss. 476, 164 as amende 
Power of Special Tribunal to ma 











regarding statements before it an 
Magistrate under s, 164. 
The Special Tribunal has jurisd 


s. 476, Oriminal Procedure Code, to ho 
record a finding, and make a com) 
regards the statement in its own C 
statement before the Magistrate under 
nal Procedure Code, Braum Darr v, Em 


———-— 88. 476, 476-A— Offence 
course of mutation proceedings in Tat 
— Power of Deputy Commissioner to d 
being made in respect of it. 

The Deputy Commissioner in the e: 
power. as a superior Oourt und 

Criminal Procedure Code, has autho: 
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acomplaint being made in respect of an offence 
committed in the course of mutation proceedings in a 
Court subordinate to him. SAJJAD Husain v, EMPEROR 

i Oudh 346 
$8.476-B—Penal Code (Act XLV of 1860), 

s, 109—Magistrate taking action under s. 476, 

Criminal Procedure Code for offence under s. 109, 

Penal Code—Sessions Judge admitting appeal but 

remanding case for further enquiry— Legality of. 

The procedure on appeal under .s. 476-B of the 
Criminal Procedure Code is procedure on an appeal 
under that Code, and as the Code of Oriminal Proce- 
dure provides forno remand, the Appellate Court 
cannot make a remand to the trial Court, but 
the Appellate Court may itself make an enquiry ina 
case where it comes to the conclusion either that the 
trial Court had made no preliminary enquiry at all 
or had made a defective enquiry. 

Where, therefore, once the Judge accepts the appeal 
of the accused under s. 476-B of the Code of Criminal 
Procedure, he is functus officio, and his order directing 
the Magistrate to make a further enquiry into the 
alleged commission of the offence under s, 193 of-the 
Penal Oode is ultra vires and absolutely void. 
MENDI Lat v, Ram ADHIN Oudh 104 

s 480. Sre Penal Code, 1860,3. 179 907 

s, 491 (b)—Temporary release of prisoner to 
enable him tobe at bed sideof his wife who is 
seriously ill—Subsequent re-arrest and re-conjine- 
ment into prison without trial—Legality of. 

Where a prisoner is released temporarily to be at 

the bed side of his wife who is seriously ill, the release 
- does notamount to a remission of the sentence. 
The question of carrying out the term of imprisonment 
by instalments arises if the period of release is not con- 
sidered as a part of the sentence. Consequently, the 
re-arres' and re-confinement, without fresh trial is com- 
petent. In such cases the High Court has no power to 
question the manner in which the Government 
excersies its prerogative of mercy. Even if it has 
such power, it would ill-become it to do anything 
that would interfere with thefreedom of the Gov- 
ernment to act in matters of this kind according to 
the dictates of humanity. GIRDHARI LAL -AGARWALA 
V. EMPEROR All. 351 
————-ss. 499, 514—Bond for appearance of 

accused by surety only—Surety failing to produce 
accused—Bond, if forfeited—Procedure on for- 
feiture of bond, 

A surety executeda bond for the appearance of 
the accused but no similar bond was executed by 
the accused himself : 

Held, that the two kinds of bonds contained different 
undertakings and were not co-related. The validity of 
the one did not depend on the validity of the other and 
the surety became amenable to the penalties con- 
templated by law in the event of his failure to pro- 
duce the accused. 

Where the bond has been forfeited the Court 
should, in the first instance, proceed to recover the 
amount by issuingths warrant for attachment for the 
sale of movable property belonging to the surety, and 
when this proved infructuous an order for imprison- 
ment in civil jail should be passed at a subsequent 
date. Reoti PRASAD v. EMPEROR All.155 ʻa) 

s. 510—Report of Chemical Examiner 
admitted without putting him in witness-box— 

Accused not objecting—Report, if rightly admitted. 

The Sessions Judge acquitted the accused who was 
convicted under s. 14, Dangerous Drugs Act, on the 
ground that the Ohemical Examiner had not been 
called ‘and examined to depose the contents of the 
packet and the match-box, which were sent to him for 
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analysis. But it was found that the admission of the 
Chemical Examiner's Report was not objected to 
either by the accused or his Counsel and no request 
was made for putting the examiner into the witness- 
box and neither did they plead that the contents of 
the packet or the match-box were not cocaine : 

Held, that under s. 510, Criminal Procedure Code, 
the Report of the Chemical Examiner was admissible 
in evidence, as establishing the fact that the 
substance which was taken possession of by the 
Excise Inspector contained more than 3 per cent. of 
cocaine admixed with novocaine. EMPEROR v BACHOHA 

All. 472 
Bor s. 514. See Criminal Procedure Code, 1898, 
8. 





| 155 (a) 
s. 530—Public Gambling Act (III of 1867), 

s. 14—Trial by Magistrate issuing warrant— 

Desirability of—Conviction in trial by same Magis- 

trate—Maintainabtlity. 

An accused is materially prejudiced by the trial 
of the case by the very Magistrate who had issued 
the warrant. This is especially soin a case under 
the Gambling Act and itis not desirable that the 
Magistrate who issued the warrant should try the 
case ultimately. [The conviction ina trial by the 
same Magistrate was quashed.] Syam BEHARI v. 





EMPEROR All. 146 (a) 

——— 55. 535, 537. See Oriminal Procedure 

Code, 1898, s. 242 427 
s. 537. 


Srg Criminal Procedure Code, 1898, s. 383 * 747 

Sez Criminal Procedure Code, 1898, s. 342 
297,445 

ss. 537 (a), 164 as amended In 1923— 

Froceedings under $. 476—Heading of complaint 

trregular—Irregularity, tf cured bys. 537 (a). 

When s. 195, Criminal Procedure Code, 
amended, 8. 537 íd), Criminal Procedure Code, be- 
came unnecessary and was omitted. The" irregu- 
jarity in proceedingstaken under s. 476 ” meant-ir- 
regularity in the actual proceedings such asin the 
inquiry mentioned in the section and did not apply 
to the irregularity in the complaint itself which was 
the result of such? proceedings, Therefore, s. 537 (a) 
applies to a complaint under s.476, and hence, the 
pure technical irregularity in the heading of such 
document may be cured. Braum DATT v, EMPEROR 

f Lah. 547 

S. 540—Section, whether applies to documents 

overlooked by the defence—Whether mandatory and 
whether includes omissions. 

Section 540, -Criminal Procedure Code, is not 
confined to documents overlooked by the prosecu- 
tion, It is equally available tothe defence and the 
section is mandatory if the evidence appears to the 
Court to beessential to a just decision of the 
case, 

For the purpose of œ. 





was 


540, Criminal Procedure 


Code, omissions may be contradictions. In re 
TADBPALLI SUBBIAH Mad, 627 (a) 
s 545—Fight between parties due to 
encroachment made by deceased and his family— 


Fine— Award of compensation to family of deceased 

out of fine—Propriety of. 

Where a fight took place between the parties 
owing to the encroachment made by the deceased 
and his family on the field of the accused, 
it isnot proper to order a part of the fine to be paid 
to the family of the deceased as 





compensation, 
MOHAMMAD SHAH v, EMPEROR Lah 277 
= s 548. Ser Oriminal trial 278 


s. 562— Order of imprisonment on failure 
to furnish security—Legality of—Surety cancelling 
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security bond—~Duty of Court to give opportunity 

to furnish other security. 

Under s. 582, Oriminal Procedure Code, an order 
of imprisonment on failure to furnish security cannot 
be added toan order of release on probation of good 
conduct, When the surety of oneof the convicts 
gets his security bond cancelled, he should be given 
an opportunity to execute another bond with fresh 
security, JAMSHER V, EMPEROR Lah, 272 b) 


s. 562—Punishment for failure to furnish 
security to be nominal. 4 
There is no warrant for the proposition that if an 

accused person fails tofurnish security under the 

aforesaid section, he should be detained in prison 
till the expiration of the period for which the security 
was tobe given. Inthe event of failure to furnish 
security, the Magistrate should pass a sentence, which 
should be a nominal one. JAMSHER V., EMPEROR 

Lah. 272 (b) 
cannot be passed 





———s, 565—Order under, 
against a first offender, 
No order under s. 565,Criminal Procedure Code, 
for Police surveillance can be passed against a first 
offender. BAKHSHU V. EMPEROR Lah. 434 





Criminal trial. See Pena Cope, 1669, ss. 326, 326 
109 425 

“ Accused not leader of gang nor shown 
to be directly responsible for murder—Death 
sentence—Whether should be reduced ~ Criminal 
trial, 


Where in the case of an accused convicted foran 
offence under s. 302-149, Penal Code, it appeared 
that he was not the leader ofthe gang and he was not 
shown to be directly responsible for murder although 
constructive criminal liability attached to him; 

Held, that the ends of justice would be met by in- 
flicting the lesser of the two punishments which it is 
permiasible for a Court to impose upon an accused 
on his being convicted of an offence under s. 302, 
Penal Code. BISHUNATH V, EMPEROR _ Oudh 978 
Charge—Conviction for committing offence 

not on date entered in charge—Defence of alibi— 
` Material irregularity. mM 

When the accused is convicted forcommitting an 
offence on a day different from that entered in the 
charge-sheet, and the defence is that of alibi, a 
materialirregularity is committed and the convic- 
tion cannot stand. Kisuort LaL v, Empzror Lah. 32 
Confession—Dishonest intention not admitted 

—Record of statement not complete—Statement, if 

confession, 

Where in his statement the accused, who is charged 
under s. 379, Penal Code, does not admit, from the 
very beginning, his dishonest intention and the 
record of the statement is not a complete record of all 
that he has said, the statement should not be 
relied upon as a confession either in form or in 
substance. RamsakHIa V. EMPEROR "Pat. 922 


Con fessions—Formalities prescribed in s. 364, 
Criminal Procedure Code (Act V of 1898) must be 











observed — Evidence — Deposition of child 
Precautions. h i 
It is not illegal to examine a witness of tender 


years, but itis of very great importance that when 
the evidence of a child of tender years is adduced, 
the Judicial Officer should, for the sake of precaution, 
ascertain,asa preliminary measure, by means ofa 
few simple questions, whether the intelligence of 
the child is such that (whether sworn or not) itis 
capable of giving testimony which is patent of credit ; 
and it iscertainly desirable that something should, 
pt the commencement of the record of evidence of 


(1935 
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the witness of this character, be entered to show 
thateucha test has been in fact made, 

Consequently the evidence ofa child whose capaci- 
ty to depose is not tested, inasmuch as it is not 
likely for him to distinguish between those which he 
has seen and those which he has heard, cannot be 
used for the purposes of corroboration. 

In recording confessions, non-compliance with the 
provision of s. 364 of the Oriminal Procedure Code, 
is fatal to the prosecution case. RAMBAKHIA V. EMPEROR 

Pat 922 

— -— Confession fourteen days after arrest and 

retracted before trial—Conviction of co-accused on 
it—Legality of. 

Confession made 14 days after arrest by the Police 
and retracted at the earliest opportunity before the 
trial Magistrate bas no evidentiary value as against 
the co-accused, KuLDIP Cuanp v Emprror Lah 139 

Evidence— Circumstantial evidence— Inference 
of guilt, when arises, 

In order to justify the inference of guilt, the cir- 
cumstantial evidence must be incompatible with the 
innocence of the accused and incapable of explanation 
upon any other reasonable hypothesis than that of 
his guilt. When this test isnot satisfied, the accused 
is entitled to an acquittal. MUSTAFA v ISMPEROR 

Lah, 203 

Evidence — Discrepancies — Too much stress 

should not be laid without appraising their value 
and effect. 


lt is not proper to lay too much stress on dis- 
erepancies in evidence without any attemptto ap- 
praise their real value and effect. It is common 


experience that discrepancies do occur even in the 
statements of perfectly honest witnesses, which are 
really due to differences in individual faculties 
with regard to observation, recollection and recital 
of details and unless there is any good ground to 
think that they are due to a deliberate attempt to 
suppress or depart from the truth, it is unfair to 
discard the direct testimony of witnesses merely on 
account ofsuch discrepancies, when there is genera) 
agreement as to the material circumstances. EMPEROR 
v. MUHAMMAD Kuan Lak. 889 

Evidence—Praciice— Variety of wilnesses-- 

No separate standard for prosecution and defene 

witnesses. : 

Two separate standards should not be set up for 
testing the veracity of the defence witnesses and tke 
prosecution witnesses. RAMSAKHIA V. EMPEROR i 

Pat. 922 
- Evidence—Prosecution, if obliged to examine 
witnesses who will not support prosecution case— 

Court, when should examine Court witnesses, 

The Public Prosecutor is not obliged to examine 
witnesses who hehas reason to believe will not 
support the prosecution case. Nor is the Court 
bound to examine any person as aCourt witness, 
unless the evidence of such person appeared to 
bə essential to the just decision of the case. JBRAHIM 
v. EMPEROR Pat. 466 

Evidence — Prosecution witness suppressing 

truth— Accused’s statement, reliance on, š 

lf itisonce found thatthe prosecution witnesses 
deliberately suppressed the part played by the 
deceased, there is every justification to rely on the 
statement of the accused person in this respect 
especially when from the very first he had told the 
same story and which in spite of the efforts of the 
Police to the contrary has subsequently been corro- 
borated by the medical evidence, ALLAH DITTA v. 
EMPEROR Lah. 209 
———Jurisdiction—Appeal filed in Sessions Court 
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A—Additional Sessions Judge hearing it at B—B 
farther from accused's house than A—Discretion, if 
properly exercised, 

Where a Sessions division covers Districts A and 
B, acriminal appeal in respect of an offence alleged 
to be committed in district A can be tried at B and 
it isa matter of discretion for the Sessions Judge or 
the Additional Sessions Judge to decide in which 
District it should be heard. The discretion must be 

“exercised in a judicial mannerand reasonable atten- 
tion must be paid to the interest of the accus- 


ed, 

The Additional Sessions Judge heard an appeal at 
B thinking that the appellant had not been taken by 
surprise as he had ample notice of the Oourt’s in- 
tention but hedid not take into consideration the 
fact that B was at a great distance from the place 
where the appellant resided (being more distant 
than 4 was from his house) and that it would be more 
Pio avonigat for him to take a lawyer to A than 
toB: 

Held, that the discretion was wrongly exercised by 
the Additional District Judge and that the appeal 
should be re-heard by such Appellate Court as the 
Sessions Judge might direct. DEOoDHARI RALU EM- 
PEROR Pat.576 
— ——-~~Identification— Material witness failing to 

identify accused in Court—Whether immaterial 

, irregularity. - 

The omission of a witness, whose evidence is 
material so far asthe question of identitication is 
concerned, to identify the accused in Court cannot 
be treated to be a mere immaterial irregularity. 

- KANSHI RAM v. EMPEROR Lah. 383 
———-Motive, existence of—If leads to inference of 
commission of offence. 

The existence of the motive does not necessarily 
lead to the conclusion that persons having the same 
must have committed the offence. It can also be the 
cause for a false charge. GOVERNMENT ADVOCATE, N. 
W. E. P, v, AMIR HAMZA Pesh, 35 

- ——- Observations prejudicial to character of a 

person not connected with case—Legality of— 

Expunging of remarks in revision, 

` A Magistrate should not in his judgment in a 
criminal case make observations ‘prejudicial to the 
character of any person who is neither a witness nor 
a party to the proceedings and who has had no op- 
portunity of being heard and upon material which 
48 not legalevidence in thecase. The High Court in 
revision can expunge the remarks. BHAGAT SINGH V. 
EMPEROR Lah. 262 

- Practice~Judgment of not guilty—-Effect. 

‘It would be a very dangerous principle to adopt 
to regard a judgment of not guilty as not fully 
establishing the innocence of the person to whom 
it relates, Dopras MAHTON v. EMPEROR Pat, 767 
Prosecuting Counsel, — Duty of mentioning 

names of new witnesses—Statements to be supplied 

to clerk of the Crown—Criminal Procedure Code 

(Act V of 1893), 33. 219, 548, 

When the prosecution proposes to examine new 
witnesses, the prosecuting QUounsel should always 
mention in his opening address the names of the new 
witnesses and the purpose for which they are being 
called, and the Oourt should always insist upon this 
being done. 

Nothing should be done by the prosecution which 
wouldin any way prejudice the defence, embarrass 
the accused, or take him by surprise. ‘I'he practice 
under which the Public Prosecutor used to sead 
copies of statements of new witnesses to the clerk of 
the Orown for submitting them to the presiding 
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Judge along with other papers, approved, EMPBROB v. 

DHONDIBA Santoo SHINDE Bom, 278 

Punishment—On appeal fine substituted in 
lieu ef imprisonment— Whether amounts to enhances 
ment of sentence. 

A sentence of fine in lieu of imprisonment should 
not be considered as enhancement unless there be 
evidence to the effect thatthe accused is unable to 
pay the fine or regards the sentence passed on appeal 
ag more severe than the original sentence, No gene- 
ral rule can be laid down to determine what is or 
whatis not anenhancement of sentence in matters 
like these. SATYAWAN AOHARYA v. Euperor All. 411 

Sentence— Assault of murderous and brutal 
nature on vital part of body—Capital punishment— 

Necessity of. r 

Where the assault isof a murderous and brutal 
nature and the injuries are inflicted deliberately ona 
vital part of the body, namely the head, and death 
has ensued, the accused should be sentenced to 
capital punishment. OHAIT SINGH v, EMPEROR 

Oudh 81 
acting under 
Sez Penal Code, 1860, 

469 





Sentence—Boy of eleven 
influence of elder brother, 


8, 332 
Sentence — Enhancement in  revision— 
Principles. Sez Criminal Procedure Code, 1898, 
8, 349 449 
Sentence — Fine — Recovery of articles 





embezzled—Remission of fine. 

Fine imposed ona convict should not be beyond 
his capacity to pay. 

Where the main items found to have been embez- 
zled have been recovered, it will be proper to remit 
the fines imposed on the accused under thosa heads of 
charges where no loss has accrued to the com- 
plamant, ALLAH Dirra v. Eupsgor Lah, 887 
Sentence —Offence under v. 302, 149-—senience 

of ten years’ rigorous imprisonment —Legality. 

A sentence often yeara’ rigorous imprisonment 
passed upon an accused person in respect of an offence 
under s. 3u2-149 is illegal. [The sentence was en- 
hanced to a sentence of transportation for life wnich 
isthe minimum punishment that can be imposed 
upon an accused who has been convicted of 


an 
offence under s. 302, Penal Code. BisHuNatH v. Em: 
PEKOR Oudh 978 





— Sentence — Youth of accused — Accused 
participating in commission of murder under in- 
fluence of elderly people—Lesser penalty—Propriety 
of. 
Where a man of seventeen years of age is engaged 
in a murder under the influence of people very much 
older than himself, he may be awarded the lesser 
penalty, t. e. transportation for life ınstead. of death 
although he is involved in the conspiracy to commit 
the murder and has taken an actual part in the 
crime.  CHARAGH Din v, EMPEROR Lah, 228 
~-————T rial by jury—High Court's power to go 
into questions of fact and examine evidence, 

Unless there has beena misdirection on the part 
of the Judge the Appellate Court cannot go into the 
question of fact and examine the evidence. By 
merely showing thatthe prosecution story was im- 
probable or that there were material discrepancies 
or even contradicti ns in the evidence, Ovunsel for 
the accused cannot succeed in persuading tue Court 
to set aside the conviction, BANSIDHAR v. JiMPEROR 

All, 354 
Trial Judge satisfied that witnesses were 
telling the truth —Absence of discrepancies — 
Findings of trial Judge, if to be accepted, 
Whore the triel Judge who had the advantage 
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of seeing the witnesses was 


telling the truth 


and hearing 

satisfied that they were 
and no important discrepancies between their 
depositions have been pointed out on appeal, 
the findings of the trial Judge should be accept- 
ed, IBRAHIM V EMPEROR Pat, -.66 
————~ Witness not examined before Committing 

Magistrate proposed to be examined in Sessions 

Court—Statement of such witness should be furnished 

to defence. 

The prosecution is bound to supply the defence 
with a copy of the statement of a witness who bas not 
been examined before the Committing Magistrate and 
whom the prosecution proposes to examine for the 
first time in the Sessions Court, EMPEROR v DHONDIBA 
Santoo SHINDE Bom 278 
Custom, Ses Oo-sharers 898 

Evidence. 

An immemorial custom within the meaning of 
s. 2 of Bengal Alluvion and Diluvion Regulation 
is established on the evidence of witnesses 
who speak from their personal knowledge of what 
happened during 20 yearsand from hearsay as regards 
remote past. Oonsequently, where the oral evidence 
of that description is corroborated by document- 
ary evidence and other circumstances, the custom 
should be held tohave been established. SRI KRISHNA 
Darr Doze v. AHMADI BIBI All. 708 
Kumaun—Custom that widow represents her 
husband held not proved at least in case of widow 
having sons, 
A family 





custom that when a collateral 


dies, his widowrepresents him when succession opens - 


to the estate of another collateral, held not proved at 
least in the case of a widow having sons, BEHARI 
Lat v. Har Lar Sag All. 556 

Kumaun—Mr. Pannalal’s book on Kumaun 

Local Customs—Evidentiary value of—Evidence Act 

(I of 1872), s. 35, 

Mr. Panna Lal's book “Kumaun Local Customs” is 
admissible in evidence under s. 35, Evidence Act, 
and it is valuableevidence of the customs which 
it recitesand in certain cases it may amount to such 
prima facie evidence as would suffice to throw the onus 
of proofon to the party denying the alleged custom, 
Benart Lat v. Har Lat SAH All. 556 
Custom (Punjab), Sez Punjab Laws Act, 1872, 6.5 

862 
Allenatlon—Alienee not antecedent creditor 

—Necessity for antecedent debt need not be proved, 

It is not necessary for a mortgagee to prove neces- 
sity for the antecedent debt in favour of a tbid 
party. QURDIAL SINGH v. BHAGAT SINGH Lah, 241 

——— Debis—Just debts, meaning of. 

The payment of a just antecedent debt is aneces- 
sity for a male proprietor and just debts are those 
which are actually due and are not immoral, illegal 
or opposed to public policy and those not incurred 
as an act of reckless extravagance or of wanton 





waste or with the intention of destroying 
the interest of reversioners. An alienee 
who is himself the antecedent creditor by 


his position is prima facie fixed withthe know- 
ledge of the nature of the debtsand ofthe pur- 
poses on which the money borrowed was spent, 
and if they were not incurred for actual necessity 
or were contracted for reckless extravagance or to 
wastethe estate, the alienation in lieu of such 
debts is invalid, Mera Ram» Dayana Lah. 17 
-—— Old man owning property mortgaging 
—High rate of interest—~Transaction, if binding 
on reversioners—Onus of proof. 
Where the mortgagor, a man of about 90 years 
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of age,. who was of deficient understanding and 


“owned considerable property, has borrowed money 


with interestat the rate of 50 percent. per annum, 
the transaction has to be- scrutinised with great 
care, even though he could not be said to have had any 
desire to injure the reversionary rightsof his son, 
His act in borrowing at such a heavy rate of in- 
terst and borrowing more than what he actually 
required can only be described as an act of 
reckless extravagance and wanton waste. The 
onus is on the alienee not only to prove neces- 
sity for the full amount lent by him but also 
to prove that it was necessary for the mortgagor 
to borrow at such a heavy rate of interest. 


Meta Ram v Dayata Lah. 17 
—~—- —Punjab Laws Act (IV of 1872), 8. 5— 
Custom, when the first rule of decision— 


Personal law, when superseded. 

Section 5 of the Punjab Laws Act provides that 
custom in the Punjab is the first rule of decision 
in all questions specified therein, But it is nowhere 
laid down that a presumption arises in favour of the 
existence of custom to the exclusion of the personal 
Jaw. The section merely prescribes that custom 
shall govern the party in certain matters in the first 
instance, but it is for the person relying upon a 
rule of custom contrary to his personal law to allege 
and prove it. In support of his allegation: he may 
rely upon an entry in the riwaj-t-am applicable to 
the members of his tribe residing in a local area, 
and in that case the presumption may arise in 
favour of theexistence of custom, and the onus is 
then thrown on the opposite party to rebutit But 
whether heinvokes a presumption in favour 
custom or produces evidence to prove it, the fact 
remains that he has to assert and prove its existe 
ence, and only when it is established, itis to 
be adopted asa rule of decision in suppersession of 
the personal law. IQBAL SINGH v. JasmMER SINGH 

Lah. 862 
——-— §uccession— District Hissar— Adopted son 
of a brother, if can succeed collaterally to his uncle. 

The adoption which prevails inthe Districts com- 
prising the Old Delhi territory, namely, Hissar, Rohtak 
and Karnal is in effect of the nature ofa formal adoption 
under Hindu Law. So an adoptedson ofa brother 
can succeed collaterally to his uncle, Suazo Ram v. 
Moman Lah, 974 
——— — Joint tenants— Death of one— 

Survivorship. 

By alegal fiction joint tenants have always been 
treated as one tenantandon the death of a joint 
tenant, the occupancy tenancy does not extinguish 
but survives to his co-tenant. NADIR v. KARAM 
NISHAN NISHAN Pesh, 941 

——_-— — Widow—Sainis of Tahsil Garhshan- 
kar, District Hoshiarpur—- Widow, if forfeits life 
interest in husband's estate by unchastity—Custom 

—Onus of proof, 

Among the sainis of Tahsil Garhshankar, District 
Hoshiarpur, a widow governed by Oustomary Law 
forfeits her life interest in her husband's estate on the 
ground of unchastity. The general custom of the 
Punjab is, that unchastity of a widow sometimes 
causes a forfeiture of her life interest in her husband's 
estate, but the onus is on those who assert the 
existence ofa custom sanctioning forfeiture. RAJJI 
v. BHANA Lah. 193 
Debtor and creditor— Personal liability—Running 

account—Personal decree if can be obtained if 

sale proceeds of charged property be found insuffi- 
cient. 

Where the dealings between the parties wero iq 
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a running account and the mere fact thata shop had- 


been offered as collateral security does not relieve 
the debtors of their personal liability and the creditor 
is legally entitled to claim a personal decree against 
the debtor in the event vf the sale-proceeds of the 
charged property being found insufficient to meet his 
dues Keser Mat Umrao SINGH v. TANSUKH Rar KIDAR 
Nata Lah, 1064 
Declaratory decree—Declaratory decree given by 
lower Courts,when can be refused in appeal. 

A declaratory decree given by the lower Court 
cannot be refused in appeal unless the Appellate 
Court comes to the conclusion that the Oourts below 
in the exercise of their discretion have acted in any 
arbitrary or perverse manner. Ssiam Lat v, MORAM- 
MAD ALI > All. 73 
Declaratory sult—Entry of names in Revenue 

Papers—Hffect—Fresh denial of title—Whether 

confers fresh right to sue on owner in possession. 

A mere entry of names in the revenue 
papers does not debar the person against 
whom the entry is made for all time to come 
from suing for a declaration and any new invasion 
of rights which amounts to a fresh denial of title 
conferson the owner in possession a fresh right to 
sue, Theright to sue accrues when there is an 
accrualofthe right asserted in the suit and its 
infringement or atleast a clear and unequivocal 
threat to infringe that right by the defendant against 
whom the suit is instituted. Saram LAL v. MOHAMAD 
ALI ASGHAR HUSAIN All. 73 

Suit by vendee from widow against defendants 
whoare strangers to reversion for declaration of 
title—Suit based on absolute title and not on prior 
possession— Vendee found to have no title—Sutt as 
framed, Ki can be decreed. 

A suit, which was the outcome of proceedings 
under s, 145, Criminal Procedure Code, in which 
the suit property was attached under s. 146, Crimiaal 
Procedure Code, was brought by a vendee from a 
Hindu widow, fora declaration of his title to the 
suit lands on the basis of his purchase from ths 
widow, on the footing of “absolute title” and not on 
prior possession, the allegation. in the plaint being 
that the widow had sold the property to the vendee 
“for satisfaction of the duesof her husband and 
legal debts" and that there was actual payment of 
consideration The suit was resisted by defendants, 
who had no interest in the reversion : 

Held, that even if the purchase may be deemed to 
be valid against the defendants who were strangers 
to the reversion, the vendee was not entitled to the 
declaration sought for, inasmuch as he had failed to 
establish his title which was the basis of the suit 
and that having regard to the frame of the suit 
he could not succeed on the strength ‘of prior posses- 
sion. BIPAT Mauron v KULPAT MAHTON Pat, 439 
Decree—Compromise decree conferring life interest 

on @ person—Remainder to vest absolutely in another 

if hesurvives the former—Male descendants to get 
propert if he does not survive—Conditions attached 

—Remaraderman's interest —Nature of—Whether 

‘vested interest— Transfer of Property Act (IV of 

1€82), s. 19. 

A compromise decree provided as follows: ‘ In the 
event of A surviving B he, thatis A, will be the per- 
manent owner with powers of transfer and of trans- 
mitting inheritance of th^ -whole of this property. 
dm the event of A not so surviving his male descen- 
lant according to the rule of lineil primogeniture 
will be entitled to the said property with powers of 
ransfer and heritability subject to the conditions 
tated in para, 4 of the compromise. The other male 
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descendants of A will be entitled to maintenance, 
The plaintiff that is Aor his male descendant who 
shall be the owner of the estate according to the 
terms of this compromise will beentitled to obtain 
possession of these properties by means of execution 
of this decree :" f pa ; 

Held, that the remainderman’s estate in its entire- 
ty and absolutely was simultaneously conferred by 
the terms of the compromise on A and this was a 
vested interest. The possibility that A might not 
bs alive at the determination of the prior estate to 
come into possession of his remainderman’s estate 
cannot convert the said interest into a contingent 
interest. LAL BAHADUR SINGH v, RAJENDRA NARAIN 
SINGH Oudh 86 

Construction—Conflict between two deserip- 
tions of subject-matter—Duty of Court to ascertain 
by reference to record or other evidence—Reference 
to plaint Whether going behind the decree, 

In acase of conflict between two descriptions’ of 
the subject-matter of thedecree the duty of the Court 
is to ascertain by a reference to the record or other 
evidence to which description the decree is intended 
to apply. It isopen to the Court to refer to the 
plaint to ascertain it and in sucha case there is no 
question ofthe Court going behind the decree. 
MANZOORUDDIN V. Ram LAL ; Oudh 49 (b) 
Consiruction—Decree against five persons 

for separate amounts with costs—Decree, if one— 

Limitation, application of, to keep decree alive— 

Limitation i 

A decree against four persons provided that each 
was to pay his share of the amount decreed includ- 
ing costs : ; 

Held, that the fact that the decree was written on 
one sheet of paper didnot make any difference, and 
the decree was not one but four different decrees. 
Jn order to keep the decree within time against 
each judgment-debtor, it must be kept alive against 
him. MUHAMMAD ABDULLAH V. AMRAO SINGH ? 
Lah. 238 
—Proportionale costs awarded in judgment— 

Total costs entered in decree—Revision—Civil 

Procedure Code (Act V of 1908), s. 115, 0. XXX, 

r.i (2). 

When) the claim is reduced and proportionate costs 
awarded in the judgment but total costs are entered 
in the decree, the High Court in revision will order 
the decree to be corrected. Hsrpro Ram v., GIRDHAR 











Lat All, 510 

Deed—Oonstruction. See Contract 1041 

——-——Construction. Sge Insurance 387 
—Oonstruction. Sge Stamp Act, 1899, s. 35 

635 

————Construction— Boundaries specified and 


definite—Land within boundaries alone is trans- 

ferred—Recitals about area should not be read as 

divorced from boundaries, : 

Where the boundaries are vague and indefi- 
nite the area should prevail but where, the 
boundaries are specified and definite, the land 
that is, conveyed must be the land within those 
specified boundaries and the area must be taken as 
having been given approximataly. The recitals as to 
area inthe body ofthe document cannot be read as 
divorced from what is stated in the boundaries. 
Baona Nats OHATTOPDHYAY v. MRITYUNJAY OHATTOP- 
DHYAY Cal 532 
—— ——Construction Many inconsistent descriptions 

of property —Which prevails. 

Where there are several descriptions which, 
when evidenca of surrounding fects is admitted, 
are not consistent one with the other, there 
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Deed—seonitd, Deed—soncld. 
-is no general rule by which the Court can and if with a view to deprive others of their 
decide which description ought to prevail. right he may give the properties to his daughter 
Broadly speaking, there may be said to be two by executing any deed in her favour or if he 
principles for deciding such cases. The first is that may destroy the properties in any other way, then 


where there is general description given in a 
deed and then a particular and detailed description 
given, the particular description will prevail, The 
other principle is that where the property has 
been sufficiently identified in a deed and later 
on incomplete or false description is given, the 
later description should be disregarded on the 
principle that falsa demonstratio non nocet: Gouri- 
SHANKAR V, PATEL SHIAMLAL Nag. 523 
Construction — Patta — Provision that on 

payment of rent, lessee may enjoy in succession sons 
. and grandsons downwards — Provision fixing 

liability to pay additional amount with rent on 

eertain contingency— Permanent tenancy, if created. 

According to a patta, certain land was let out 
at an annual rent of Rs, 3 including cess and 
there was nothing to indicate that the rent should 
be varied. But the concluding lines were as follows: 
“On payment of rent you enjoy and possess (the land) 
in succession of sons and grandsons downwards. 
In these terms T execute this daimi kaimi patta, dated 
August 10, 1895.” There was a further recital to 
the effect that ifthe demand by the superior land- 
lord be ever increased the lessee would be liable to 
pay proportionate amount. The entry in the Record 
of Rights was that the holding was an occupancy 
holding: 

Held, that the recitals in the patta led to the 
conclusion thet the intention was that the tenancy 
should be fixed and that liability to pay additional 
amount on certain contingency did not make the 
tenancy a non-permanent one. SURENDRA KUMAR 
NANDI v, BEPIN OHANDRA GUEA Cal. 623 

Oonstruction— Question of title—Con- 
struction, if a question of law—Appeal. Sez Pre- 

emption 334 F. B. 

Construction—Sub-lease demising coal mines 

“now being worked "—Whether relate only to plots 

as they stood on date of grant—Assignment of right 

of action to lessee—Clear words— Necessity of. 

Where by the terms of a sub-lease, the lessor has 
executed a sub-lease “fora term of 475 years and 
demises unto the lessee ali those coal “mines now 
being worked and all those coal mining rights and 
other rights of and in the said three plots of coal 
land comprised”, ete., the rights granted are limited 
by the words “of and in the said three plots of coal 
land ” and these relate to these plots as they stood 
at the date of the grant. It will require clear words 
to assigna right of action toa lessee, SRISHOHANDRA 
Nanpy v, BAIJNATH JUGAL KISHORE P. C, 929 

Consiruction—To be read as a whole, 

A deed should be read in such a way that every 
part of the agreement should agree with every other 
andno part should be taken as meaningless or 
redundant. OHANDA Bint v. Mowanram Sanu 
: Pat. 412 
———— Ekrarnama — Construction — Terms of 

devolution of properties.) 

The material portion in an agreement between 
two Hindu brothers A and Band C, the grandson 
of their paternal uncle, was as follows: “It has 
been finally settled by all of us three men that 
if any of us, God forbid, may become childless, 
then his properties, movable and immovable, or 
nami and benami shall devolve upon him whose 
heir will remain alive and any other third person 
shall have no right or claim to the said properties. 
If the person devoid of heir may have a daughter 


-r 





_of the particular case. 


it shall be regarded as illegal in the Court in the 
face of this ekrarnama:" 

Held, that the word ‘childless’ meant ‘sonless’ 
and that the benefit of the devolution under the 
provision was confined to the three parties to the 
agreement, A, 8 and C, and that it wasa condi- 
tion that the party taking the benefit of the 
provision should have a living heir but no right 
to take was conferred on such heir and hence a. 
son of C could claim no right under the agree- 
ment. RAM NARAIN OHAUDHRY v, Pan KUAR 

P.C. 705 
Defamation — Defamatory article— Innuendo—' 

Defendant's evidence—Relevancy of. 

In a suit for damages end reparation for moral 
injury against the editor of a newspaper in respect, 
of an article alleged tobe damaging to the plaint- 
ifs honour and reputation, the evidence of the 
defendant is irrelevant as to the question of 
the innuendo which depends on the meaning which 
the words would be understood by ordinary persons 
to bear, and not whether the defendant intended 
them to bear that meaning. GERALD LORD STRIOKLAND 
v. CARMELO Mirsup BONNIOI P. C. 1 

Judicial Officer — Absolute privilege— 

Magistrate uttering defamatory words to witness in 

witness-box—Disciplinary action against Magistrate, 

if lies. 

When the plaintiff was being examined as a ~ 
defence witness in the Court presided by a Magis- 
trate, the letter said “ dishonest, liar, foolish and 
pest of A—”. It was found that he used them in 
order to degrade the plaintif in the public eye be- 
cause he did notlike him. The plaintiff filed 
suit for damages for defamation : | 

-Held, that ifthe Magistrate did act in a manner 
unbecoming toa Judicial Officer he is no doubt 
open to disciplinary action on the part of the autho- 
rities to which he is subordinate and that the de- 
fendant was in the circumstances absolutely protected 
and that no action against him would lie, the defend- 
ant enjoying anabsolute privilege being a Judicial. 
Officer. JAGANNATH Prasan v, RAFAT ALI KHAN 

i All. 1075 
Divorce—Custody of children— Principles governing 

—All circumstances to be considered, ; 

In cases where judicial separation is prayed for, 
no hard and fast rule can be laid down in regard to 
the custody of the children. The paramount con- 
sideration must always be the welfare of the children, 
Where the father has been held to be entitled ‘toa 
decree for judicial separation and holds a respectable 
position in lifeand isin a better position to give 
the children a decent education and to provide and 
look to their upbringing, and if they live with their 
father they would be able to move in better society 
and may be expected to have better prospects for 
fature life, he must be given custody of the children, 
especially when the conduct of the mother shows | 
that if the children are left with her, she is sure to 
alienate their affections from the father. It is the 
duty of the Court to consider all the circumstances 
Mrs. Avis KATHERINE NIBLETT 
v. Ropert Howarp NIBLETT Oudh 751 
Divorce Act (IV of 1869), 8.4. Ses Letters Patent 

(All), cl. 26 733 

ss.4 and 19—Question of want of free 
consent—Question of fact—Procedure to be adopted, 

In a suit for declaration that a marriage ig pull and 
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void, on the ground of want of consent, the question of 
consent is one of fact and cannot be treated asa 
question of law, Therefore the proper course to 
adopt is toframean issue on the point and to give 
the parties an opportunity to adduce evidence. 
TITLI ù. ALFRED ROBERT JONES All 733 
s. 19. Ses Letters Patent (All) cl. 26 733 
8.19—Differences in physical appearance, if 

a guide to mental capacity. 

Differences in physical appearance cannot be 
laid down as any unmistakeable guide as to the 
mental capacity of a person. TITLI v, ALFRED ROBERT 
JONES All 733 
~ 8.19—Idiot, meaning of—Whether should be 

taken in its ordinary significance— Mere imbecile, 

whether an idiot, 

The word ‘idiot’ used in s. 19, Divorce Act must be 
taken in its ordinary significance. A person who has a 
license to hold a gun for shooting, who does go about 
shooting, who rides a horse, who sometimes goes 
about fishing, who can compose a letter for himself 
and write it in a tolerably good hand, who reads 
books to passtime, who is invited to tea-parties, 
who knew the nature of the transaction of marriage 
in which’ he entered and indeed who arranged 
for it cannot be called an idiot in the ordinary 
acceptance of the word, namely, as “a person 
so deficient in mental or intellectual faculty as to 
be incapable of ordinary acts of reasoning or rational 
conduct.” 

Per Sulaiman, C. J.—In order to find that a person 
is an idiot, it is not sufficient to find that he is a 
mere imbecile. One cannot bean idoit unless his 
faculties have not at all been developed and he has 
not acquired any appreciable intelligence. TITLI v. 
ALERED ROBERT JONES Al, 733 

S. 19—State of mind falling short of lunacy, 
if aground for annullmg marriage. 

Persons differ from one another in the degree of 
intelligence possessed by them. Jt would be a dire 
calamity if it could be said as a matter of law that 
a marriage entered into by a person who is neither 
a lunatic nor an idiot, is void, simply because one of 
the parties lacks in intelligence, although he is 
able to understand the nature of the bonda of 
matrimony into which he is entering. The contract 
of marriageisa very simple one, which does not 
require a high degree of intelligence to comprehend. 
TITLI v. ALFRED ROBERT JONES All, 733 
-S.19—Want of consent, if enough toannul 

marriage, 

Want of consent as such does not find place in 
s. 19 of the Divorce Actas one of ths grounds for 
declaring a marriage null and void. TITLI v. ALPRED 
ROBERT JONES All. 733 

ss, 22, 37—Legal cruelty—Insinuations and 
imputations in letters by husband to wife—Whether 
constitute legal cruelty justifying decree for judicial 
separation—Taunting remarks in letters, if justify 
desertion by wife. 
. A false charge by a husband against his wife of 
adultery, although such charge is made wilfully, 
maliciously, and without reasonable or probable 
cause, is not an act amounting in law to cruelty, so 
as to entitle the wife toa judicial separation. Where 
there is no suggestion thatthe wife has suffered any 
mentalinjury or injury to health by reason ofthe 
insinuations or imputations contained in some of the 
letters of the husband, itaffords mo ground for 
judicial separation. 

Nor cantaunting remarks in the letters, though 
highly objectionable, constitute reasonable excuse for 
the, wife deserting the husband. Mge. Avis KETHERINB 
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NIBLETT v. Mr, Ropert Howard Nietetr Oudh 751 

———-5. 37. Ser Alimony 751 

s. 37—Matrimoninal Cases—Costs See Costs 

751 

——-8. 37--Matrimonial cases—Evidence of wife 

and husband alone cannot be accepted without 
corroboration. 

In matrimonial cases the evidence of the husband 
or the wifealone is never tobe accepted without 
corroboration either by witnesses or at least by 
strong surrounding circumstances Mrs. Avis Katnr- 
RINE NIBLETT v, Mr, ROBERT Howarp NIBLETT 

Oudh 751 
Easement—Use of land as sehan—Erection of 
structure for protecting cattle—Whether justified. 

The use of land as asehan does not justify a 
person in making a structure on it for protection 
of cattle. LACHMAN v RATNAKAR SINGH All. 670 
Easements Act (V of 1882), s. 56—dct, if 

retrospective ~U. P. Easements (Extending) Act 

(VIII of 1891)—Licensor—Terms of license to be 

placed before Court~Houses built in cities on 

landlord's site- Licensee's right to transfer— 

Whether can be presumed. 

The Easements Act is not retrospective in its 
effect and its provisions were extended to U, P., 
of Agra and Oudh by Act VITI of 1891. Neither the 
Easements Act V of 1832, nor the amending Act 
VIIL of 1891, can affect the rights which were 
acquired before 1891, 

The words “unless a different intention is ex- 
pressed or necessarily implied ” in s. 56, Easements 
Act, are very important. The terms of the license 
must be placed before the Court by the licensor and 
then only it will be ina position to determine as to 
whether or not having regard to them the licensee 
had a right of transfer. 

In cases of houses built in cities on the 
land belonging to landlords there can be no 

resumption that they haveno power of transfer. 
If the landlord contends that the tenant had no 
right to transfer the building which he had built 
and which he was occupying, it is forhim to show 
that under the terms of the license the right of the 
tenant was limited and it was expressly agreed that 
he would be incompetent to make a transfer or it 
was open to him to prove the existence of a custom 
prohibiting the right of transfer So far as houses 
built by tenants in villages are concerned, the 
rights between the parties are different. A tenant 
building a house ina village site has only a right 
to occupy so long as the tenency lasts or so long as 
he does not abandon the village. But the same 
principle cannot apply to houses built in a city. 
Rau BHAROSE v. BISHNATH PRASAD All. 692 

8,60—Inference of revocation of license, 
when can be made, 

Where it was with the plaintifi's permission that 
the defendant Committee put up a thatchon the 
chabuttra adjoining the mosque to afford accommo- 
dation for the growing needs of the school within 
one portion of the mosque : 

Held, that the position of the Committee was no 
better than that ofa licensee and the attempt of the 
defendant to build on the chabuttra, the protest of 
the plaintiff and the denial ofits rights followed by 
the suit, were circumstances which led to the infer- 
ence that there wasa revocation by the plaintiff of 
the license granted by him. Syren AHMAD v. ZAHID 
Husain i All, 1095 
Election —Decision of Election Commissioner— 

Interference by writ of certiorari —No interference 

unless there is want or gxcesp of jurisdiction, 








xlvi 
Election—coneld. 


The High Court will not interfere, by issuinga 
writ of certiorari, with the order of an Election 
Commissioner unless that order was passed without 
jurisdiction or in excess of his jurisdiction, The 
mere fact that a dispute has been decided in a parti- 
cular way for reasons which are invalid is no ground 
for interference. 

At a meeting ofa Municipal Council convened for 
the purpose of electing a Chairman some of the 
Councillors presented an application for adjourn- 
ment on the ground that notice of the meeting had 
not been served on two Councillors, The Vice- 
Ghairman adjourned the meeting but the remaining 
members proceeded with the meeting and declared the 
second respondent as having been elected as Chair- 
man. The Election Commissioner held that. the 
adjournment was improper and invalid and that the 
election ofthe second respondent was valid : 

Held, that as the Election Commissioner had 
jurisdiction, the High Court would not interfere with 
his order, whether his reasons, for coming to the con- 
clusion that the adjournment was invalid and impro- 
per, were corrector not. RaMaMOURTHIv. OoTAcAMUND 
MUNIOIPAL Oounorn Mad. 257 
Enhancement of sentence—figh Court, when can 

interfere —Criminal trial. 

The mere fact that the High Court would itself, 
if ithad been trying the case, have passed a heavier 
sentence than that which the trial Court has passed, 
is no reason for enhancing the sentence. The High 
Court will interfere only where the sentence passed 
is manifestly and grossly inadequate. EMPEROR v. 
InDERCHAND BACHRAJ Bom, 525 
Equity. See Transfer of Property Act, 1882, s. 83 

602 
Estates Partition Act (VIII of 1876), s 90 Ser 


Bengal Tenancy Act, 1835, s, 32 153 (b) 
Estates Partition Act iV of 1897), s. 81. SEB 

Landlord and tenant 1024 (b) 
Estoppel. 

Ser Civil Procedure Code, 1908, s. 47 851 


See Civil Procedure Code, 1998, O, XXI,r. 90 899 
See Evidence Act, 1372, s. 116 759 
See Inams 817 
Question of adverse possession—Principle of 
approbation and reprobstion—Applicabdility, 

A party cannot both approbate and reprobate, 
and he cannot say atone time that the trans- 
action is valid and thereby obtainsome advantage 
to which he could only be entitled on the footing 
that it is valid, and at another say it is void for the 


purpose of securing some further advan- 
tage. He cannot, therefore, be allowed to. 
say at one time that the question between 


him and the auction-purchaser asto adverse posses- 
sion is not necessary to be decided inthe suit and 
thereby induce the Court to refrain from deciding 
it, and at another time say that because that ques- 
tion was not decided between him and tha auction- 
urchaser, the auction-purchaser’s claim is barred 
y adverse posession, which is the very issue 
which he objected to being decided. Evenifhe is 
not estopped, the principle of approbation and re- 


probation will apply, and he cannot be allowed to 
take this stand-point. CHIDAMBARGAUDA RAMCHANDRA- 
GAUDA V, OHANNAPPA MAHALINGAPPA Bom 637 


Setting aside of ex parte decree on payment 
of costs—~Plaintiffs’ Pleader accepting costs— 
Application in revision on re-opening of High Court 
—Acquiescence of plaintiff in order setting aside 
ex parte decree, if made out—Practice. 

Where an er parte decree was set aside without 
considering the contentions of the plaintiff,on pay- 
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ment of costs and the plaintifs’ pleader accepted 
costs but filed an application in revision on the day 
of re-opening of the High Court : 

Held, that while there was nothing to show that 
the costs were taken by the plaintiffs’ pleader in 
token of acceptance of the validity of the order, from 
the plaintifis’ conduct in that he filed the application 
in revision as soon as the High Court re-opened, it 
appeared that he never proposed to acquiesce in the 
order for setting aside the ex parte decree and hence 
he was not estopped from maintaining the applica- 
tion in revision, Porru SINGH v, Vipya Ram 

All, 999 (a) 
Evidence —Legislative Assembly—Reports of debates 

— Whether evidence of facts contained in the speeches 

— White Book” on the Maltese Question—Hviden- 

tiary value of, for contents. 

Reports of debates ia the Legislative Assembly 
can only be evidence of what was stated by the 
speakers in the Legislative Assembly, and are not 
evidence of any facts contained in the speeches, 

[Held, also, that “the White Book,” a publication 
edited by the Vatican in 1930, containing documents 
relating to the Maltese Question, could not be used 
as evidence.| STRIOKLAND v, CARMELO Mirsun Bonntor 

.C.1 
Recitals—Recital in old deed—Setting aside of 

—Deed, construction, i 

If deeds are challenged at the time or near the 
date of their execution, so that independent evidence 
would be available, the recitals would deserve but 
slight{ consideration, snd certainly should not be 
accepted as proof of the facts. But, as time goes by 
and all the original parties to the transaction and 
all these whocould have given evidence on the rele- 
vant points have grownold or passed away, a recital 
consistent with the probability and circumstances of 
the case, assumes greater importance, and cannot 
lightly be set aside. It may be sufficient evidence to 
support the deed, BHAGWATI Prasan v, Musri Lan 


All, 220 

Evidence Act (| of 1872), 8.11. SER EVIDENCE Aor, 

1872, s. 43 134 
——-— s. 13. 

See Evidence Act, 1872, s 33 708 

See Evidence Act, 1872, s, 43 134 


s. 2G— Parties agreeing to abide by statement 
of witness—Agreement, whether binding. ý 
Under s. 20 of the Evidence Act statements 
made by persons to whom a party to the suit 
has expressly referred for information in reference 
toa matter in dispute are admissions. Thus where 
the plaintif and the contesting defendante and their 
respective Pleaders enter into an agreement to the 
effect that they would accept the statement of a 
certain person and would not adduce any further 
evidence, the sworn testimony made by that person 
to the Court’ is binding upon the parties and 
a decree in accordance therewith is also binding 
upon the parties and the parties cannot be permitted 
to resile from the agreement entered into by them and 
the decree must stand ABDUL RAHMAN v. 
Kuan Oudh 608 
s 27—Scope of ~Fact previously discovered 
by Police—S 27, if applies. 
Section 27 of the lividence Act permits as much 
information to be admitted in evidence, whether it 
amounts toa confession or not, “as relates distinct- 
ly to the fact thereby discovered.” Ifa fact has 
been previously discovered by the Police s 27, would 
notapply CHARAGH DIN V. EMPEROR Lah, 228 
———s 32—Dying declaration— Value of. 
A dying declaration which records the very words 
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of the dying man is most valuable evidence—while 
a dying declaration parts of which have been 
supplied to the dying man either by interested 
parties or by Police Officers has no evidentiary 
value, DIAL SINGH v EMPEROR Lah. 810 
——— $, 33. Sez Oriminal Procedure Code, 1898, 

B. 297 493 
s$ 33, 13— Proceedings before Settlement 

Officer, if “judicial proceedings '— Custom recognized 

in report of Settlement Authorities—-Report, if 

admissible under s. 13. : 

Sectién 33, Evidence Act, makes evidence given by a 
witnessina “judicial proceeding” admissible in 
evidence ina subsequent judicial proceeding, where 
-the quéstion in controversy in both proceedings is 
identical and where the witness is dead or cannot 
be found or is incapable of giving evidence, etc. 
But whére the evidence of the existence of custom is 
given in proceedings before the Settlement Deputy 
Collector in a dispute in respect of the boundary 
between two villages for fiscal purposes s. 33, 
Evidence Act, would not make the statements 
admissiblein proof of the custom sought to be 
established in subsequent proceedings for the pro- 
ceedings before the Settlement Deputy Collector 
cannot be considered to be ‘judicial proceedings’. 
At the same time, the statements in the Deputy 
Collector’s Report and in the order of the Settlement 
Officer recognizing the existence of the custom cannot 
be excluded altogether. They may not be admirsible 

by themselves as evidence of the custom in con- 
troversy in subsequent proceedings but they can be 
looked into to assess the value of the Deputy Ool- 
lector’s Report and of the Settlement Officer's order 
which recognised the existence of the custom. 
The réport and the order are admissible in evi- 
dence under s. 18, Evidence Act, as recognising the 
custom in dispute. SRI Kxisona Dorr Dum v. 
AHMADI BIBI All. 708 
ss 43,11 and 13—Previous judgment not 
inter partes—Not res judicata—Admissibility of, in 
evidence—Purpose for which it is admissible, 

Under s. 43, Evidence Act read with ss. 1] and 13 a 
_ previous judgment which is not inter partes is 

admissible in evidence and although such a judgment 
does not operate as res judicata it ought to be treated 
asapiece of evidence to be used for certain limited 
purposes and to be taken into consideraticn along with 
the other evidence, if indeed any other evidence 
exists but in no case such a judgment which is not 
inter partes canbe dealt with to discuss the basis of 
ite decision, HEM CHANDRA BHADURI v, PURNA CHANDRA 

Cal 134 

ss. 45, 51 and 102— Expert opinion—Value 

of—Basison which the opinion is based “should be 
put before the Court. 

The opinion of an expert by itself may be relevant 
but would carry little weight with a Court unless it is 
supported by a clear statement of what he noticed and 
on what he based bis opinion. The expert should, if 
he expects his opinion to be accepted, put before the 
Court áll the materials which induced bim to come 
to his conclusion, so tbat the Court, although notan 
expert, may form its own judgment on those materials. 

he mere mention, that a certain kind of test known 
as Binet and Simon tests were applied and certain 
results were obtained, might be relevant as a piece 
of evidence but would not be conclusive. TITLI v. 
ALFRED ROBERT JONES All, 733 
ss. 45, 51, 102— Marriage challenged on 
non-performance of rites, etc, —Burden of proof— 
Court, tf bound to accept the opinion of expert. 
Per Sulaiman, C. J.— The burden would lie on any 
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party, who asserts that any such rules, rites, 
ceremonies and customs were not observed, to prove 
not only the omission but also that such rules, rites, 
ceremonies or customs were absolutely essential and 
indispensable in the sense that on account of their 
not being duly performed the marriage itself was 
void. 

Per Sulaiman, C. J.— Where a marriage is challeng- 
ed on the ground ofnon-observance of certain rights 
a Court is not bound to acceptthe opinion ofa 
religious expert, however high he may be placed in 
Church. The duty ison the Court itself to decide 
as between tbe parties before it as to whether the 
marriage was void or not. TITLIY ALFRED ROBERT 
JONES All. 733 
_ s. 51, Sge Evidence Act, 1872, s. 45 733 

s. 91— Production of oral evidence to prove 
terms of written contract -1f barred, 

Section 91, Evidence Act, is an absolute bar to the 
production of any oral evidence to prove the terms 
of acontract which has been reduced to writing 
and ifthe written contract is inadmissible in evi- 
dence a suit to enforce it must fail. Sonan Lau 
Nisar OHAND v, RAGHU Nats SINGH Lah, 1076 
——— s$, 92 (3). Spe Stamp Act, 1899, s. 35 635 

s 92 (4). Sze Mortgage 668 
$.101—All available evidence on record— 

Importance of question of onus. 

It would be idle to attach great importance to the 
question of onus when all the available evidence has 
been brought on to the record and the parties have 
fought out their case on all possible grounds, 
Caux Lan v. RADHA Devi Pesh, 71 
——\ ss, 101 to 103—Both parties giving evidence 

—Onus, whether material. 

Where both parties have given evidence, question 
of onus is immaterial. Moti Ram v, OFFIOIAL RROBIVER 

Lah, 997 

———— 5,102. Ses Evidence Act, 1672, s. 45 733 

S., 114—Presumption— Presumption cannot be 
backward, 

Therule of evidence is in favour of presuming the 
continuity of things shown to exist at a prior date.. 
Thereis no rule of evidence by which one can pre- 
sume backwards. MANMATHA Nata HALDAR v., GIRISH 
CHANDRA Ray Cal, 170 
Ss, 15. Sez Insurance 387 
m $, 115—Estoppel— Nature of representation 

necessary for estoppel to operate—Party, if can 

raise against himself estoppel so as to create a 

state of things which he is under legal disability 

from creating. 

Jn order to found an estoppel, the representation 
must be in respect of an existing thing and must 
be clear and unambiguous. Whereit is not shown 
that any representation was made by the plaintiff 
that notwithstanding the absence of any written 
permission of the Deputy Commissioner sanctioning 
a mortgage deed, that mortgage would be deemed 
by him to be binding upon himself, no estoppel can 
be pleaded against him. 

A party cannot by representation any more than 
by other means raise against himself an estoppel so 
as to create a state of things, which he is under a 
legal disability from creating. Gavra Derr v, 
MOHAMMAD Yasin ALI Kuan Oudh 585 

s. 115—Judgment-debdtor induced by conduct 
of decree-holder not to appeal—Deeree-holder, if 
estopped, 

A party having by his conduct induced the other 
party to make an immediate payment of the decre- 
tal amount and having entered into an engagement 
with him which makes it impossible for him to 
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question the decree of the trial Court is estopped 
from acting contrary to his undertaking. BHIRGUNATH 


PRASAD Sines V. ANAPURNA DAISIJNARIN Pat 1098 
= 6, 116— Estoppel of mortgagee, ` Sze 
Religious Offices 464 


S. 116 —Estoppel—"At the beginning of the 
tenancy”, meaning of —Tenancy starting by grant 
of lease and tenancy by attorning—Difference 
between —Lstoppel, when complete, 

The plaintiff claimed to be the assignee of the 
reversion of certain land and the defendant as his 
tenant. The defendant, after the reversion had 
been assigned to the plaintiff, executed a 
kabuliyat in favour of the plaintiff. The plaintiff 
claimed rent for the period of the kabuliyat and 
also to eject the defendant, The question was 
whether the defendant was estopped by reason of 
8 116, Evidence Act, from questioning the plaintiff's 
title: 

Held, that a new tenancy may begin by the granting 
of a lease by the landlord or it may begin by the tenant 
attorning to anew landlord. The distinction between 
the tenant being let into possession by =the person 
whose title he seeks to deny and that “in. which 
the person whose title he denies did not.lét*him 
into possession is this: that in the first case 
the estoppel is complete as provided by s. 116, 
that is to say that so long as that tenancy con- 
tinues the tenant cannot deny his landlord's title. 
In the second class of cases, the estoppel is not 
complete in the sense that the tenant may evade 
it by showing any circumstances which would vitiate 
the agreement which he has entered into with the 
landlord. Estoppel exists in both classes of cases 
but in the second class it would have been neces- 
sary for the defendant to have shown that he 
executed the kabuliyat under misrepresentation or 
coercion or by reason of fraud which would vitiate 
the contract which he had entered into, Bapruppiw 
Kuan v, Buaauoo Korg Pat, 759 
~ §. 124 —Departmenial enquiry by Railway 

Officers 

Whether a privileged document. ` = +. 

The Divisional Personal Officer of a Railway Company 


into conduct of subordinates—Report— 


ordered an inquiry into the conduct of some railway. 


subordinates. That inquiry was held jointly by the 
Assisiant Personal Officer and the Divisional Accounts 
Officer. Both these officers made a joint report on the 
strength of which certain orders were passed sus- 
pending some of the subordinates. In the trial 
Court two of them were made co accused but they 
were discharged, At the trial before the Sessions 
Judge of the remaining accused, the defence 
wanted the reportto be exhibited: D 
Held, that the report was privileged and hence in- 


admissible in evidence. EMPEROR v. Mik MUHAMMAD 
SHAH Sind 651 
Evldentiary value of—Evidence Act, 1872, s. 35. 
Sre Oustom 556 
Execution. Sex Oivil Procedure Code, 1908, Sch. 
IL, para. 11 i 687 


Cross-decrees—Agreement that party entitled 
to larger amount should execute for excess amount 
~~Civil Procedure Code (Act V of 1908), O. XXI, 
r, 18,if applies—Ezxcess amount, when can be 
determined—Limitation for execution of excess 
amount—When begins to run. 

Where two parties who had filed crogs-suits entered 
into an agreement to the effect that after the decrees 
in their respective suita were passed, the party who 
was found entitled to the larger amount should 


pursue the execution of the decree in-his favour to the. . 


extent of the excess amount ; 
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Held, that O. XXI, r. 18, Civil Procedure Code, 
would not apply and the set-off therefore would not 
be a. set-off as contemplated by the provisions of 
the Civil Procedure Code, or as ordered by the Court, 
but only as agreed toby the parties to the pro- 
ceedings, when the two suits were proceeding: 

Held, alsothat what is to be looked to is the 
agreement between the parties, and not the events 
that have happened, and what could have been 
contemplated between the parties, and that if the 
parties contemplated that it was oaly the excess 
amount that had to be recovered from one party by 
the other, it was only the excess amount as finally 
decided by the Court as due to the party that was the 
determining amount for the purpose of execution, 
and the determining date for that purpose would 
therefore be the date of the Appellate Oourt’s decree, 
viz., the decree in appeal. And hence the” starting 
point for Jimitation was the decree of the Appellate 
Oourt. RAMGOPAL SHRI Ramv, RAMGOPAL BHUTADA 

Bom, 273 
————- Executing Court, if can enter into question of 
mortgagor's title, 

Where mortgagees obtained decrees on mortgages 
against the mortgagor and the mortgagor never 
took the plea that he was not entitled to mortgage 
the entire property which he had mortgaged and the 
decrees were made final ; x 

Held, that the Court executing the decree could 
not go behind them and all thab it had to see 
was that the property against which the mortgagee 
decree-holder desired to proceed was in the posses- 
sion of the mortgagor or his representative. 

A Court executing 8 decree will not in execution 
department enter into the complicated question as 
regards the nature of the title of the mortgagor. 
ABDUL AHAD v. BRIJ NARAIN RAI All. 984 
-- Executing Court, if can go behind terms of 

decree, 

A Court executing a decree must take the decree 
as it stands and cannot go behind it except in 
cases where the Court passing the decree had no 
jurisdiction to pass it, and the decree is a mere 
nullity or incapable of execution. Where the terms 
of a compromise between the parties in accordance 
with which decree is passed, was not embodied 
in any written application and the two versions of 
it as contained in the judgment of the Court and 
in the order-sheet are clearly at variance with each 
other, butthe terms of thedecree are clear, unless 
the decreesis corrected by the Court which passed 
it, the exe¢ution Court cannot go behind it. JUGAL 
KISHORE v. SATYA NARAIN SHUKLA Oudh 506 
= Person not party to decree impleaded as 

judgment-debtor in execution—His remedy, 

A person who was not a party to the decree 
which was sought to beexecuted, was impleaded in 
execution proceedings asone of the judgment-debt- 








ors : 
Held, thathe could not challenge the decree, nor 
could the Oourt question the validity of the decree, 
He could seek his remedy only by a separate 
suit. HosHIAR SINGH v, GOBARDHAN Das Ali, 158 (b) 
Simultaneous execution in different districts 
—If can be carried on. . 
Ordinarily execution cannot be carried on simul- 
taneously in different districts,’ MUTHURAMAN CHETTYAR 
V. IMPRRIAL BANK oF INDIA . Rang. 684 (b) 
Step-in-aid. See Limitation Act, 1908, Sch. I, 
Art, 182 (5) 955 
Transfer of sale order—Judgment=debtor's 
remedy is by way of appeal. 
Where in an execution proceeding an order for 
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sale of properties is transferred for execution to 
another Oourt, the judgment-debtor cannot contend in 
the proceedings in the transferee Court that the 
execution proceedings have got to be started ab initi, 
His remedy lies in challeging the sale order by waoy 
ofan appeal but upon his failure tu do so the order 
becomes final to which the judgment-debtor has to 
submit, MUTHURAMAN OHETTYAR V. IMPERIAL BANK OF 
Inpra Rang. 684 (b) 


Executlon of decree—Appointment of Receiver to 
collect decree amount—Whether confers priority 
over attaching creditor. 

The appointment of a Receiver for the collection 
of a decree amount at the instanceof one of 
the decree-holder’s creditors is not more effective 
than -getting the decree attached or issuing an 
injunction against the defendant not to execute 
the decree. All such steps to a certain extent 
keep the property of the defendant under the 
control of the Oourt so as to ultimately make 
it available to the person who takes the step, 
But they do not amount to a charge. 

A obtained a mortgage decree and realised a 
portion of the mortgaged money in execution 
B, who was entitled to ashare in the mort- 
` gage, obfained a preliminary decree for an account 
of the moneys realised by A in execution aad for 
the appointment ofa Keceiver for collecting and 
distributing in particular shares the balance due 
under the mortgage decree. C, a creditor of A, 
obtained a- decree against A and attached A’s share 
in the mortgage decree; 

Held, (i) that on a proper construction of the 
decree the Receiver was entitled to disburse the 
moneys collected by him only subject to 8's right 
to an account of A's overdrawings, 

(ii), that both B and Č were iu the position of 
unsecured creditors of A and neither was entitled 
to claim priority in respect of A's share in the 
mortgage decres, Ru. AR. AR, KM. ARUNACHALAM 
OHETTIAR V, AR, S. Sp. ARUNACHALAM CHETTIAR 


l Mad. 259 (b) 
Explosive -Substances Act (VI of 1908), s. 4 (b). 
Sue Explosive Substances Act, 1908, s. 7 147 


———8, 4 (b)— Possession under—Nature of. 

In order to constitute an offencs under s, 4 (b), 
Explosive. Substances Act, possession must be con- 
scious and inteiligent possession and not merely the 
physical presence of the accused in proximity or 





even in close proximity of the offending object. 
KuLDIP OHAND v, EMPEROR “Lah, 139 
S., 5. SEE Explosive Substances Act, 1903, 

8.7 147 





88. 7, 4(b), 5—Sanction for prosecution 
obtained before trial in Sessions Court —sufficiency 
of—Charge under s. 4-8 only—Competency of 
Sessions Sudgeto frame alternative charge under 
s. 5—Alternative charge not framed—Conviction 
under s. 5- Legality af—Criminal Procedure Code 
(Act V of 1898), s. 237, 

It is not necessary for the prosecution to ob:ain the 
sanction of the Local Government referred to in 
8.7, Explosive Substances Act while the case is in 
the stage of an inquiry.. ‘Is is enough if it is obtain- 
ed before the trial proceeds, 

When sanction has been dbtained for prosecution 
under s, 4 (6), Explosive Substances Act, the Sessions 
Judge is competent to frame acharge in tne alter- 
native under s, 5. But even ithe does not frame 
the alternative charge, he can, under s. 237, Oriminal 
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Procedure Code, convict the accused under s. 5 
though he is charged under s. 4 (b) alone. Natau RAM 
v. EMPEROR All. 147 


Extradition Act (XV of 1903), ss. 7, 8—Warrant 
in connection with s. 395, Penal Code—Section appli- 
cable, whether s.7 or 8—Penal Code (Act XLV of 
1860, s. 395. 

Sectiun 7 (2), Extradition Act, prescribes the way 
in which the warrants in connection with “ an extra- 
dition offence ’ referred to in s. 7 (1) of the Act shall 
be executed, In a case where the warrant 
is in connection with an offeace under s. 345, 
Penal Uode, which is an extradition offence 
mentioned in the First Schedule, it 18 8. 7 \2, and not 
8, 8, wuich is applicable, because s, 8, does not specify 
distinctly that the procedure laid down therein is for 
“ an extradition offence.” Section 8, only emphasises 
the fact that in either of these circumstances if the 
Magistrate feela inclined to do so he may report the 
case to the Local Government, MADAN SAHU v. EMPEROR 


Pat.580 

Fatal ~ Accidents Act (XIII of 1855), See 
Succession Act, 1925, s. 306 535 
Full Bench — Reference to—Question referred, 


central foundation of appellant's case—Question 

already decid:d by Division Bench—Reference, if 

incompetent—Kes judicata, 

Where the question referred to the Full Bench 
isthe central foundation upon which the appellant 
rests his case, the refereuce is competeut, even 
thougn the plea of the appellant emvodied in 
the question referred had peen answered by two 
Divisional Benches in favour of the respondent, 
ABUZAR V, SHASHDHAR SINGH Oudh 4987. B. 


General Clauses Act (X of 1897)—His Britannic 
dlajesty’s Minister at Kubul, if a Political Agent 
wuhin the meaning of General Clauses Act (X of 
1897) eS 
His: Britannic Majesty's Minister at Kabul is not a 

Political Agent within the definition to be found in 


- the General Olauses Act X of 1897, MOHAMMAD QASIM 


Kuan v. EMPEROR = Lah, 747 
———s. 3, cls. 21 and 40—‘Government” in 

s. 3, cls. 2L and 40, if includes British Government. 

The expression “the Government” as detined in 8. 3, 
cl. 21 of tue General Ulauses Act means also the Gov- 
ernment of India and ins, 3, cl. 40 it means Local 
Goverument but does not 1uclude British Government. 
JERAMDAS VISHENDAS V. JUMPEROR Sind 60 


—s. 3, cis. 2fand 40—Shall include," 
meaning of, generally in interpretation clauses 
explained. 

The expression “includes” or “shall include” is used 
in interpretation clauses in two senses, The ordinary 
and general sense in which itis used is to enlarge 
the meaning of the words or pnrases occurring in 
the body of the Statute; and wnen so used, these 
words or phrases must be construed as compreheud~ 
ing not only such things as they signify according to 
their natural import, but also bonosa tongs which the 
interpretation cause declares that they shali include, 
Tois expression is also suscaptiple of another con- 
Btruvsiou wiick may become imperative, if the 
context of the Act 1s sdificient to show thatit wag not 
merely enpioyed for the purpose of adding to tha 
Natural significance of tue words or expression 
defined, Jc may be equivalent to “mean and include" 
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and inthat case it may afford an exhaustive ex- 
plavation of the meaning which for the purposes of 
the Act must invariably be attached to those words 
or expressions. Theexpiession “shall include”, in 


5.8, cle. 21 and 40 is used in its restricted sense 
as equivalent to “mean and include,” JzRampas 
. VISHENDAS v. EMPEROR Sind 60 





s. 3 (25) Sze Specific Relief Act, 1877, 8 9 
332 


Guarantee—Surely—Discharge of sureties ~ Princi= 
ples of law relating to discharge Contract altered 
without consent of surety—Surety, if discharged— 
Application of the principle—Eztent of, 

The principle of the law on the discharge of 
sureties is that the surety, like any other contracting 
party, cannot be held bound to something for which 
hehas not contracted, Ifthe original parties have 
expressly agreed to vary the terms of the original 
contract, nofurther question arises, The original 
contract has gone, and unless the surety has assented 
to the new terms, there is nothing to which he can 
be bound, for the final obligation of the principal 
debtor will be something different from the obligation 
which the surety guaranteed. Presumably he is 
discharged forthwith onthe contract being altered 

. without his consent, for the parties have made it 

Ma Dosa forthe guaranteed performance to take 

place. 

Without any agreement between the creditor and 
the surety to vary the contract, thefact thatthe 
creditor stood by and permitted something to be 
done which made the original performance impossible 
discharges the other sureties whose consent have not 
been obtained. 

The application of this prinviple 
depend upon a correct analysis of the contract in 
fact made, Guarantees frequently relate to obliga- 
tions without special reference to any specific contract 
between the creditor and the principal debtor In 
such a case the doctrine referred to would havea 
very limited operation. But where the contract 
between thecreditorand the principal debtor is the 
basis of the surety bond and has been shown tothe 


must always 


sureties before the bond is executed and is referred to' 


inthe body of the document, the principle will 
apply fully, PRarapsinc  MOHOLALBHAI v, KESHAVLAL 
HARILAL 700 P.C. 


Guardians and Wards Act VIII of 1890), 8. 27 
—Applicability— Powers of person usurping position 
of guardian without lawful authority. 

Section 27, Guardians and Wards Act, applies to 
guardians recognised by the law whether or not they 
have been appointed guardians under the Guaraians 
and Wards Act, and does not, and was not intended 
to, confer any power upona person who without any 
lawful authority in that behalf has usurped the 
position of a guardian, cr has taken upon himself, 
the care of the property of _ a minor, Messrs, 
-Dawsons BANK, Lp. v. Ma May Rang. 627 (b) 


———-—ss 31, 33, 43—District Judge, if can cancel 
lease created without his permission—Power of 
District Judge to exercise authority in relation to 
third person— Validity of lease, how determined— 
District Judge, powers of. 

The District Judge cannot exercise judicial 
authority in relation to third persons in proceedings 
under the Guardians and Wards Act. If the lease 
executed by the ‘guardian is voidable, the same not 
having been executed with the permission of the 
District Judge, the latter has no power to cancel 
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it in the sense that the lease becomes inoperative by 
force of that order. Any question as regards the 
validity of the lease isto be determined by a com- 
petent Court in a regular suit There is no provision 
in the Guardians and Wards Act, which empowers the 
District Judge to exercise disposing power over. the 
minor's property under the management of alaw- 
ful“guardian. Jt is the function of the guardian to 
deal with the property of the minor and to administer 
it The guardian may obtain the advice of the 
District Judge under s. 33, Guardians and Wards 
Act, The District Judge may alfo make an order 
unders 43 regulating the conduct or proceeding of 
any guardian appointed or declared by the Court. 
But he cannot deal with the minor's property and 
do everything which the guardian might do. 
Besides cancelling an instrument executed by the 
latter, he has no power to declare that the cancellation 
of the lease already executed is to “take effect” from 
a certain date and that it sball be valid till that date 
arrives, Kunpan Lan v. BHAGWATI BARAN All, 348 


——— s, 36—If appliesio case uhere guardian 
is not appointed by Court— Suit by minors against 
legal representatives of guardian—Compromise by 
one of the legal representatives—Suit against 
others, if barred, f 
The principle underlying s. 36, Guardians and 

Wards Act is one of universal application and 

can be applied even to a case where the 

guardian is not appointed by the Court, Therefore, 

s.36 authorisesa suit by minors against the legal 

representatives of a guardian for accounts. The 

fact that the minors have entered into a com- 
promise with one of the legal representatives 
cannot in any way deprive them of the right of 
bringing a suit for rendition of accounts against 
the others. ALLAH Dap Kuan v, MoHAMMAD HABIB 
ULLAH KHAN Lah. 1093 


- 8,43, Sze Guardians and Wards Act, 1880, 
B8. 31, 33 348 
Guardlanship—Guardian ad Jitem- Negligence— 
Guardian raising question of want of necessity and 
objecting in execution proof —Negligence if made 
out, < 
Negligence cannot be imputed to the guardian of 
minors when hedid, in fact, at the hearing of the 
suit against the minors regarding debts contracted 
by their father, attempt to raise the question of 
want of necessity and that contention was dealt with 
on its meritsend at the execution proceedings he 
took part withthe father in raisiog the usual ob- 
stacles in the path of a creditor who wished to recov- 
er the amount grauted to him bya decree of Court, 
and judging frem the numerous legal proceedings 
that were taken with bis assistance at the cxpenses 


—_— 


of his wards. DEvNANDAN PrasaD SINCH V. HARIHAR 
Prasad SINGH Pat,.1032 
Hindu Law, 
See Partnership Act, 1932, s €9 510 
SEE Promissory note 800 


-——_——Adoption— Co-widows— Relinquishment of 
estate to co-widow, whether precludes adoption. 
Where one of two co-widows alienated her half 

share in her husband's estate to her co-widow in 

consideration of asum of money and executed a 

release deed giving up her right to take the co- 

widow’s property by survivorsbipand subsequently 
she made an adoption to her deceased husband : 

Held, that the transaction did not amount to a 
surrender by the widow of her estate in favour of 
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the next reversioner and the adopted boy was not 
precluded from questioning the alienation and suing 
for:recovery of possession of the property. 

Held, further, that the fact that the estate had 
descended to a daughter of another widow at the 
time of the adoption conld not invalidate the adop- 
tion as the estate had not vested on the daugbter as 
an heir of the last male owner, one of the widows 





being alive. SOLAIMALI Kong v, SCKKAMMAL 
Mad.1049 ` 
- Adoption — Nattucottat Chetties - Party 


bringing about simultaneous adoption-by mother in- 

law and daughter-in-law - Estoppel against pleading 

invalidity — Contract — Third party's right to sue 

—Trust created by family settlements —Beneficiury's 

right to sue—Liability of trustee for misfeasance 

and malfeasance, 

' A Nattucottai Chetty died leaving his mother A, 
and a widow B Disputes arose between A and B 
and, a deed of seitlement was made under which A 
and-B were each to adopt a boy and the properties 
were left tobe managed byC, a brother of the 
deceased. C was to account for the profits and to 
deliver the properties to the adopted sons on their 
attaining majority ‘Themother alone adopted and 
the, adopted son sued C’s heirs for account : 

Held, si) that whether the adoption was valid or 
not,-C’s heira were estopped: from contesting the 
validity of the adoption and from resisting the 
plaintiff's claim on this ground, inasmuch as C was 
a party to the settlement deed and adoption was 
made at his instance ; : 

(ii the rule of law that third parties to a contract 
cannot sue to enforce the contract was not applicable 
to the case, as the settlement deed created a trust in 
favour of the plaintiff, and the plaintiff was therefore 
entitled to sue 

(iit) that with regard to liability for misfeasances 
and non-feasances, C's position was thatof a trustee 
and not of a mere gratuitous bailee. PALANIAPPA 
OHETTIAR v. ANNAMALAI CHETTIAR Mad 102 
Alienation — Debts — Antecedent debt, 

meaning of—Father, powers of 

In order to constitute an antecedent debt, it 
is not necessary that the ereditor and the alienee 
shall. be different persons, What the law requires 
is that the two transactions must be dissociated in 
time. as well asin fact, < 

The alienee, who is prima facie fixed with the 
knowledge of the natureof the debts and of the 
purposes for which the money borrowed has been 
spent, has to.prove thatthe debts were incurred for 
necessary purposes But analienation can be validly 
made for the payment of a just debt which means 
debt which is actually due, is not immoral, illegal or 
opposed to public policy, ard has not been contract- 
‘ed as an act of reckless extravagance or of wanton 
waste or with the intention of destroying the inter- 
«est of the reversioners, Jqpan SINGH v, JASMER SINGH 

Lah. 862 
~ =~ Necessity— Burden of proof—Family 
business— Loan, necessity for— Proof. 

To sustain an alienation thefacts represented to 
Khe ‘alienee must be such as, if true, would justify 
«the loan; the mere existence cfa family business is 
not sufficient but the lender must also show that the 
amoney was required for the family business, With- 








«out such proof of necessity for the loan, such loan 
ecannot be made a charge on the family property 
Raman MaL v, NATHU Man Lah. 1010 








~ Substantial portion of mortgage-debt 
proved to be “for legal necessity- Presumption of 
necessity for small portion, if arises—Duty of 


_ 
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mortgagee to prove necessity for every portion of 
ebt, 

If a substantial portion of a debt secured by a 
mortgage is proved for legal necessity, there isa 
presumption in law that the remaining portion of 
the debt, which constitutes a small part ofthe 
entire debt, was also borrowed for legal necessity. 
As theburden of proving the existence of legal 
necessity for the mortgage debt, which issought to 
be realised by sale of the family property, lies upon 
the mortgagee, the mortgagee cannot ask the Court 
to pass a decree for the sale ofthe family property 
for any portion of the mortgage debt which is not 
proved to have been taker for family necessity. 
Consequently, in suita for sale of the family property 
for realisation of mortgage debts, it is not permissible 
to relieve the mortgagee from the burden of proving 
legal necessity forevery item of the mortgage debt, 
and no assumption, in the absence of positive proof, 
can be made that any portion of the mortgage debt, 
however smallit may be, was incurred for family 
necessity. DURGA Prasap SINGH v. LAOHMI NARAIN 

All, 859 

Ancestral Property— Maternal grand- 

father's property inherited by grandson—Property, 
if ancestral. 

Under Hindu Law the question whether the estate 
inherited from the maternal grand-father is to be 
deemed ancestral property can only arise if a Hindu 
dies leaving daughter's sons and the daughter had 
predeceased him or if he dies leaving a daughter and 
the daughter under the law by which parties are 
governed, takesa limited interest in the property 
inherited by her from her father, JANG BAHADUR 





Styag v. Ewazt MaHAMMAD Oudh 612 
Antecedent-debt, meaningof. Sze Hindu 
Law —Alienation 862 


Dayabhaga—Joint family -Allegation of 
previous partition —Burden of proof. 

Where ina joint family, a partition is set up, 
burden lies on him who sets it up,of establishing 
that there was a disruption of the joint family. The 
fact that there has been an admission that one 
brother has separated from the rest will not make 
any change in the rule regarding the burden of 
proof ina case governed by Dayabhaga School. 
QOURHARI v Sayama SUNDARI Cal 1055 

Debts—LExecution—Binding nature SEE 

Civil Procedure Code, 1908, 5. 47 772 
—— —--———. Execution of promissory note in 

name of one member—Any member getting share can 

maintain suit to recover hisshare only— Promissory 
note— Whole family can recover debt but after 
partition person gettingit can maintain suit to 
recover his share without assignment—Transfer of 

Property Act (IV of 1882), s. 139. 

One of the joint promisees may sue to recover the 
whole debt making the other a party. But where 
there is one promises in the beginning but after- 
wards the right comes to reside in two persons as 
tenants-in-common, that is, where a promissory 
note is executed in the name of a member of joint 
Hindu family but the debt is partitioned afterwards, 
in such a case any one may sue to recover hisown 
share but theother co-eharer must be madea party. 
For otherwise the debtor may be harassed by pleas 
which are inconsistent as to the share due to each 
claimant and the finding in one may not be binding 
on the other and the debtor may suffer by incon- 
sistent judgments. To avoid such injustice to the 
debtor the other co-sharer must be made a party. 
In such a case the more prudent course for the other 





_cg-sharer would be to apply to be made a co-plaintif 
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or if his share is given up the actual plaintiff may 
recover his own share only and the suit is not liable 
tothe objection of splitting up the debt the other 
share being given up, 98s thedebtor profite bya 
claim being made against him for a smaller amount. 
Where a note is taken inthe nameof a member of 
a joint family, the whole family existing at the 
time of suit can certainly recover the amount of the 
loan on the allegation that the debt really belonged 
to the family. In such a case the svit is really 
based on the debtand noton the instrument inits 
character of a negotiable instrument, And after 
the partition a person to whom a share of this 
debt is allotedcan bring a suit to recove his share 
of the debt. In such a case no assignment of debt is 
necessary. GopaLu PILLAI v, KoTHANDARAMA AYYAR 
Mad 916 
——— Debts— Father—Time-barred debtsfof father 
—When forms valid antecedent debt for supporting 
alienation by father. 
A time-barred debt constitutes a valid antecedent 
debt binding on the son for the purpose of supporting 


an alienation by the father of the ancestral joint 
property of the family, provided the debt was 
legally recoverable from the father, under 


s. 25 (3), Contract Act, were he alive. VISHWANATH 
y. SHANKARGIR Nag. 115 
en teil —Immoral debts— Father's debt found 
to be tainted with illegality—Son’s share, if can 
be attached—Liability of father's interest to be 
attached in execution of decree passed against him. 
Where a Hindu father and son are members of 
a joint family and the father’s debts are found 
to have been borrowed for an immoral purpose 
and hence tainted with illegality, the son is not 
bound to pay the debt, but the father cannot 
repudiate his liability to pay the amount he has 
borrowed and there is no baragainst the attachment 
of the father’s interest in the joint property in 
execution of the decree which has been obtained 
against him, while the son’s share must be free 
from attachment. VISHWANATH Prasap PATHAK v. 
ParxasH OHANDRA All 502 
——_——-—Immoral debts—Parent addicted to 
vicious habits—Necessity of proof of debts having 
been incurred for indulgence in those habits—Burden 
of proof. 
Where debts contracted by a deceased parent are 
impeached as immoral, it is of no avail to show that 
he was addicted to vicious habits unless it be esta- 
plished that the particular debts which it is sought 
to attack are connected with those habits and were 
incurred with the object of indulging in them. 

DgvANANDAN PRASAD SINGH v, HARIHAR Prasap SINGH 
Pat, 1032 








Liability of | son—Immorality and 


debt— Presumption, 

A presumption can be drawn thatadebt has been 
raised for an immoral purpose if it is proved that 
atthe time of raising the money the borrower was 
living a licentious life, beyond his means, indulging 
in drink and debauchery and that at the same time 
he was without any business or occupation upon 
which the money might legitimately have been 
spent. Ram NARAIN SINGH v. HARBANS SINGH 

Lah. 23 
—Surety debts 


of  grandfather— 

Grandson, if and when liable. 
The grandson is not responsible for the surety 
debts of his grandfather unless the grandfather 
received consideration for the debt, LYALLPUR BANK, 


Lr, v. Mang OHAND -` - Pesh, 78 
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- Hindu father to borrow money on the 
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Jolnt famlly—Alienation—Father and son 
joint—Suit by son challenging father's alienation 
decreed—Son respondent dying pending appeal— 
Decree, if affected— Right to appeal ` against legal 
representatives—Civil Procedure Code (Act V of 
1908), 0. XXII, r. 11. 





When a Hindu son, being joint with his father, 


has obtained a decree in a suit brought by him to 
challenge an alienation by the father and dies during 
the pendency of the appeal, the decree appealed from 
canuot be affected unless it is reversed or interfered 
with by the decree in appeal. The abatement of the 
appeal or the death of the plaintiff-respondent 
cannot alter what is an accomplished fact, viz., a 
decree in his favour eventhough the original right 
to sue was personal tohim. Once this right has been 
vindicated and a decree passed in his favour, his 
legal representatives can avail themselves 
the benefit of his estate, so far as his death does not 
deprive them of the fruits of such decree. In sucha 
ease the “right to appeal" survives to the opposite 
party against the legal representatives of 


(plaintiff-respondent) and it is imperative on the 


appellant seeking a‘reversal of the decree to bring | 


of it for. 


the son | 


his legal representatives on the record, Ram SARUP , 


v. JAGDISH NARAIN All, 356 


property — Expenditure by 


house—Presumption. 


Where the son and the father were owners of a _ 


house as members of a joint Hindu family and 
expenditure is incurred later either by the son or 


father for re-building the house, it will be presumed: 


that he threw the moneyinto the joint funds, unless 
there was an intention of the person who spent the 
money to keep the super-structure separate from 
site. Cauni Lat v. RADHA DEYI Peshk. 71 


—— Gift -by father after adoption— 
Adopted son assisting adoptive father—Inference. 
The fact that the adoptive father allowed the 

adopted son to assist him in conducting the business 

out of which the property has grown being onlya: 
natural course of conduct on his part, does not lead 
to the conclusicn that the father intended the 
property to be joint property. - The conduct of the 
father in makinga gift of a house to his daughter 

10 years after the adoption and in making a will 

before his death in which he said that he was the 

sole owner of this property makes it clear that he 
always regarded himself as the sole owner. MAGAN 

Lau v, KRISHNA BIBI All. 1068 


— — Manager — Compromise by karta— 
Assent by major members—Benefit of family— 
Major members, if can agitate question of compromise 
—Civil Procedure Code (Act V of 1908), s. 11, 
Expl. VI, 

Where the effect of the compromise entered into 
by the karta of the family was in’ every respect to 
the advantage of the family and the major members 
of the family have assented to it ‘expressly or im- 
pliedly, then such members must not be allowed to 
agitate the point again. DEOKINANDAN Prasad v, 





Deox: Kumar Pat 1040 
————-Manager—Power to borrow for 
purchasing other lands — Antecedent debt—Prior 


mortgages, IA 
A Hindu father would not be entitled to sell 


family properties or raise money on the mortgage . 


thereof forthe purpose of purchasing other lands 
for the family, unless there be special circum- 
stances to justify the same. Noris it open to a 


Father and son—Owners of joint . 
one for re-building , 


charge of ` 
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family’ properties simply for the purpose of 

investing the borrowed money on the othi of some 

other properties But a mortgage once executed 

by him would be an antecedent debt. Scprassanrs 

AYYAR V. SWAMINATHAN AYYAR Mad. 1013 

-——~ Joint famlly—Partition—Application for 
insolvency or adjudication of member, whether effects 
severance of status—Suit by purchaser of insolvent's 
share for partition— Purchaser's right to mesne 
profits -Unmarried co-parcener’s right to marriage 
expenses 

Neither the filing ofan insolvency petition by a 
member of a joint Hindu family nor his adjudication 
as an insolvent brings about a severance of the joint 
family statusofthemember and a purchaser of 
his share ata sale by the Official Receiver is not 
therefore, entitled to mesne profits from the date of 
the sale. 

The alieneefrom the Official Receiver is in such 
cases entitled to joint possession with the other 
co-parceners and unless he shows that he has been 
excluded from enjoyment, he cannot claim mesne 
profits. He is, however, entitled to get mesne profits 
from the date on which he files a suit for partition, 
where he is not able to prove a prior demand and 
refusal. : : 

After severance of joint family status has been 
effected, there is no obligation on the joint family to 
provide for the future marriage of a co-parcener 
who was unmarried at the time of severance, 

In asuit for partition by the purchaser of a 
eo-parcener's share at a sale by the Official Receiver, 
the unmarried co-parceners are not, therefore, 
entitled to have provision made for their marriage 





expenses, MALLELA VENKATARAYUDU vV. MALLELA 
SrvaRAMAKRISHNAYYA Mad 368 
——— ———— Plea that adoptive father and adopted 


on acquired property—Nature of proof required — 
Whether can be inferred from acts of kindness or 
affection, ` 
An allegation bythe adopted son of a Hindu that 
: the properties existing atthe time of the latter's 
death had been acquired by him and the adopted 
son as membersofa joint Hindu family soas to 
become joint family properties can succeed only 
if the evidence goés so far as to establish that 
the adoptive father abandoned all claims to the 
properties which le possessed at the time of the 
adoption and subsequently treated it and the pro- 
perties acquired with its aid as joint family pro- 
perties belonging to himself and his adopted son. 
A clearsintention to waive his separate right must 
be established and will not be inferred from acts 
which may have been done merely from kindness or 
affection. Magan Lar v. KRIBANA Bisi All. 1068 
Presumption that father and 
son are members of joint family—Business by 
brothers— Presumption as to joint family business, 
if arises, 

A Hindu father becomes a member of a joint 
Hindu family with his son as soon as one is born or 
is adopted. There is a presumption that father 
and son are members of a joint Hindu family. 
There is, however, no presumption that thetwo 
ownany joint family property, Although there isa 
presumption as to two brothers being members ofa 
joint Hindu family, it does not follow from this that 
the business conducted by them was a joint family 
business. Magan Larv Krisuna BIBI All. 1068 
E —- Purchaser from co-parcener—Whether 
can sue for mesne profits between date of purchase 
and date of suit for parlition—Right to account for 
profits—Hatent of, $ f i 4 4 
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Under Hindu Law the purchaser from a co- parcener, 
being inno better position than his vendor, cannot 
sue for mesne profitsin respect of the period between 
the date of his purchase and the date of his suit 
for partition, and this is so whether he claims mesne 
profits inthe English sense of damages or in the 
sense of an account of profits received by a person 
rightly in possession. Lut a co-parcener suing for 
partition is entitled to have the co-parcenary divided 
asatthedate of the suit and the person in 
possession must account for the share of the 
profits of the property allotted from that date 
asthey came into his hands to the extent that 
he is uot entitled to waste or make away with the 
co-parcenary property between that date and the 
date of the tinal partition aithough he is in rightful 
possession thereof, and his duty to take charge 
of the property continues until the actual delivery 
of possession of the takhta is allotted. To this extent 
only he is liable to account for profits. Such account- 
ingisa matter to be considered in a suit for partition 
and should be claimed if at all in such a suit. 
Nanp KISHORE Prasap SINGH v. RAMESHWAR PRASAD 
SINGH Pat. 232 

Marriage—Presumption—Presumpiion from 
continuous living as man and wife—Entry in 

Municipal papers as man and wife—Presumption 

of legal marriage is strengthened. 

Continuous living as man and wife raises a 
presumption of legal marriage which presumption 
is strengthened by the description of the couple 
as man and wife in the Municipal papers. Under 
such circumstances, presumption of a legal marriage 
must prevail over a suggestion of concubinage. 
MOHAMMAD JAN KHAN ?. SUNDAR All. 855 
Reemarriage of woman among low 

class people who cbserve custom of widow re-marriage 

—No particular ceremony is required, 

Very little ceremony, if -any, is required for 
remarriages among low class people among whom 
there is a custom of remarnage. The giving of 
the woman to the future husband, his taking her 
and living with her as his wife after feasting 
some of the biradri appear to be ample ceremony 
to effect a marriage. MoBAMAAD JAN Kuan v, SUNDAR 

All. 855 

Partition—Award partitioning jomt family 
property—Minors not parties—Partition not 
challenged by them but acquiesced in on coming in age 

—Decree-holders against minors, whether can 

challenge award. 

The minor members of a quondam joint Hiudu 
family did not claim their rights in the family pro- 
perty, neither did they claim to set aside an award 
which affected the partition of the joint family 
property and possession given more than 12 years 
before the suit but they acquiesced in the 
partition when they came of age. The rightful 
owners instituted a suit for a declaration that 
no portion of certain property was liable to sale 
in execution of the decree against the quondam 
minors : 

Held, that it was not open to the decree-holders to 
chalenge the award onthe ground that the minors 
were not the parties to the reference to arbitration and 
the award was therefore invalid. LALJI SAHAI v. 
PARSOTTAM AHIR All, 678 

Father 


—- transferring his share by 
deed to stranger—Hxpression of 














intention or even 
attempt to partition ın such deed, if amounts to 
artition, 
The father in a joint Hindu family has power to 
effect a partition between himself and his sons and 
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an unequivocal expression of an intention to separate 


amounts to a partition. At the same time, 
however, a partition cannot be effected by a 
deed of transfer in favour of a stranger, and 


an expression of intention to separate, or even 
an actual attempt to effect a partition in sucha deed, 
will not amount to partition. .A partition must be 
effected before the transfer and cannot be effected by 
the transfer itself. LaxminaraIn SHEONATH MARWADI 
v. TRIMBAK Nag 552 

Partition—Reunion —Who can reunite— 

Parties to reunion, if should have been parties to 

original partition—Mitukshara—Text on reunion — 

Express mention of the father, brother and paternal 

uncle—Whether restrictive or illustrative. 

Under the Mitakshara School of Hindu Law, 
reunion cannot take place with any person indiffer- 
ently but with a father, a brother or a paternal 
uncle, as “he who being once separated dwells 
again through affection with his father, brother 
or paternal uncle is termed reunited with him” 
The express mention in the text of the father, 
brother and paternal uncle is restrictive, 

The text of the Mitakshara is clear and un- 
ambiguous and excludes recourse to other authorities. 

The parties to the reunion must have been 
parties to the original partition and when the 
text of the Mitakshara, Chap. JI, s 9, para. 3 
states “that cannot take place with any person 
indifferently,” it is intended toplace a further 
restriction within a still narrower limit than that 
prescribed by para. 2, viz., “effects which have been 
divided and which are again mixed together are 
termed reunited. He to whom such appertain is a 
reunited parcener.” Ram NARAIN CHAUDHRY r. Pan 
Kur 705 P.C. 
—— — Suit by minor sons against father 

for partition—Inherent power of Court to direct 

father to pay maintenance io sons pending suit— 

Civil Procedure Code (Act V of 1908}, s. 151, 

Wheres in a partition suit instituted on behalf of 
minor sons against their father an application was 
made foran orderdirecting the father to pay a 
certain sum of money inio Court for the mainten- 
ance of the minors pending suit and it appeared 
that the father had fcr some years before the suit 
neglected to maintain them : 

Held, that the Court had inherent power to make 
such an orderin the interests of justice. SUBBAYA 
MANIYAGARAR v. KanpaswaMt Mad. 329 
—— ——— Renunciation, when amounts to 

civil death— Shudras, if can enter religious order. 

Under Hindu Law, renunciation in order to amount 
to civil death must be acomplete and final with- 
drawal from earthly affairs A man does not become 
civilly dead merely because he leaves bis family 
and property. It is necessary that he should enter 
into a religious order, soas to make it certain that 
he will not change his mind and return to his 
family, By usage a shudra may have religious orders 
and may renounce the world by entering into them 
KRISHNAJI © HANMARADDI Bom. 800 
Religious Endowment—Idol—Transaction 

of mahant challenged—Idol, ifto be represented by 

some person—Transaction, when binding on idol — 

Duty of party relying on such transaction. 

Where the idolis made the defendant in the suit, 
the Courts should take carethat it was represented 
by a person other than mahant whose transactions are 
challenged in the suit. 

The mere fact that the guardian ofan idol has 
acted in a particular way is not conclusive of the 
fact that his act is binding on the idol. Hence 
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it would be for the party who wants to take 
advantage ofa certain act of the Manager against 
anidol to establish to the satisfaction of the Court 
that the transaction was a fair one so far as the idol 
is concerned. Suyam Lat v. Hira Nata COHELA 


All,479 
Sanyasis—Mere declaration, if enough— 
Ceremonies—Necessity of  performing—Grihast 


goshain and nihang sanyasin. 

The mere fact that a person declares that he has 
become a sanyasi,or that hecalls himself or is 
described by others as such, or wears clothes 
ordinarily worn by sanyasis would not be sufficient 
to make him a perfect sanyasi The essential 
ceremonies in this connection include the perform- 
ance of prajapathiyesthi homanand the viraja homan. 

The mere fact that a person who was allegedto be 
a sanyasin was buriedis not sufficient to show, that 
he had become a sanyasi or nihang. 

Where the necessary ceremonies for be:oming a 
nihang sanyasi had not been performed, and the man 
was married and lived the life of a worldly man and 
was possessed of property, he should be considered to 
have been a grihast goshain and not be nihang 
sanyasi. JAGER Nata Girv. Sper Basapur SINGH - 

` All,.1078 
Succession — Bandhus— Atmabandhus — 

Rules as to preference among atmabandhus — 

Daughter's daughter's son, whether a preferential 

heir to sister's son. 

Under the Hindu Law of inheritance, apart from 
the provisions of the Hindu Law of Inheritance 
Amendment Act (Il of 1°29, daughter's daughter’s 
son is a .preferential heir to the sister's son, 

The term Atmabandhus has a wider scope than the 


terms Pitrnbandhus and Matrubandhus. Whereas 
Atmabandhus include the descendants ofa man's _ 
paternal and maternal grandfathers just as ones 


Pitrubandhus denote the descendants of one’s father’s 
paternal and maternal grandfathers and the tem 
Matrubandhus denotes the descendants of one’s 
mother's paternal and maternal grandfathers, t 6 
term Atmabandhus also includes the descendants ot 
the propositus’s father and the descendants of the 
propositus himself, 

Among Atmabanthus one's own descendants should 
be preferred to father’s desceadants and the father's 
descendants to the descendants of the grand- ` 
father ‘ 

Though the principle of spiritual benefit may be 
resorted to even under the Mitakshara, it should not 
be so resorted toas to defeat the rule that the nearer 
line should exclude the more remote, 

The Rulesasto the order of succession among 
Bandhus discussed. IKALIMUTHU PILLAI v. AMMAMUTHU 
PILLAI Mad. 107 
— Father's sister's son succeeds in 

preference to maternal uncle 
Under Hindu Law a maternal uncle cannot succeed 





to the property of the deceased in preference to 
father’s sister's son. Ram Naty v. DUNI CHAND 
Lah. 131 (a) 


— Mother's right to succeed to 
illegitimate son—Whether succeeds in preference 
to Crown -- Escheat — Tests of Hindu Law—~ 
Interpretation of —I'rinciples of justice, equity and 
good conscience— Whether can be applied 
When an original test of Hinon | aw is being in- 

terpreted, the conditions prevailing in ancient times 

should be investigated and mcdern notions ehould 
not be engrafted unless justice, equity and good 
conscience so demand In the absence of clear text 

and authority, a pointcan be decided by applying . 
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the principles of justice, equity ard good con- 
aciencé. 

The right of the mother of an illegitimate son to 
.bucceed to his property can be based on the princi- 
. ples of justice, equity and good conscience, and 
there is no reason why the property should by 
escheat go to the Crown 

Per Sulaiman, C. J.—-Even if the illegitimate child 
does not succeed to the estate of his father, it does 
not necessarily. follow that he should not succeed to 
the estate of his mother 
. Per, Sulaiman, C.J.—The succession of the mother 
to her illegitimate son is not only in consonance with 
the scheme of inheritance under the Mitakshara Law 
but is alsoin accordance with the principles of 
justice, equity and good conscience. 

. The’ English Common Law doctrine of treating an 

. iegitimate son as filius nullius is not applicable to 

~ Hindds On the other hand the inheritance of a 

mother to an illegitimate child is not unknown in 

‘India. Where such a custom exists, a Hindu mother 

and her illegitimate son would be heirs to each 
other; JAGAR Natu Girv Suner BAHADUR SINGH 

‘ All 1078 

+- Survivorship — Hindu marrying under 

Spegial Marriage Act (IIIT of 1872)—Son of such 

marriage, if takes by survivership—Suit against 

father and son—Death of father—Civil Procedure 

Code (Act V of 1908, 0. XXII, r. 4—Petition 

under O. XXII, r. 4, if necessary. 

-The son of a Hindu who had married under the 
Act of 1872,is born with the rights of property 
enjoyed by every member of a Hindu co-parcenary and 
hence on the death of his father, who could not 
cabjure the personal law applicable to him, the 
family is properly represented by the son who 
takes by survivorship acd not by succession, 
Consequently, in a suit against the father and 
son, the. right to sue survives againstthe son, on 

-the -death of the father, though no petition under 
O. XXII, r. 4 is filed. Punyaprara Das v. MONMOHAN 

“ Das Pat. 520 
~- - Widow. Ses Merger - 435 
*— -—— Adoption—Adopted son's right to set 

aside alienation by the widow during her life-time. 

. The adopted son can sue even during the life-time 
of the widow to set aside, an alienation made by the 
widow. He need not wait till the death of the widow 
as a revergsioner has to do. Sonsrmatt Kone v. 

_SoxKAMMAL Mad 1049 

eee Adoption — Adoption of nearest 
. reversioners’ son—Consent of nearest reversioner 
, alone, whether sufficient. —. 

Where the only nearest reversioner at the time 
cf an adoption by a widow is ` tbe father of the boy 

- Whois proposed to be adopted, his consent is 
“sufficient to validate the adoption provided it is not 
‘given:from an improper or corrupt motive. SOLAIMALI 
Kons v. SoxKaMMAL Mad. 1049 
- Adoption —Daughter's scn, whether 
. - kinsman whose consent is necessary— Minority of 
kinsmen, effect of. i 
Whether or not a daughter's son is a sapinda whose 
.consent should be sought foran adoption by a 
widow, if he is a minor heis incapable of forming 
`a judgment in a matter of this kind and his consent 
-need not be sought for. 
. ‘lhe mereexistenceof a daughter's con is not a 
‘circumstance indicating an implied prohibition by 
...the husband against an adoption by his widow. 
“Scraimact KONE V. SoKKAMMAL Mad. 1049 
- - — Adoption— Presumption of propriety 
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When assent is given by a person — who is com- 
petent to give it, the presumption 18 that it was 
given bona fide, there is alsoa presumption that the 
widow has also acted from proper motives. 

The mere fact that the sonof the person whose 
assent is sought would be benefited by the adoption 
wonld not make his assent an improper one 
SOLAIMALI KONE V, SOKKAMMAL Mad. 1049 
Widow—Alienation —No legal necessity— 

Alienation, if valid against strangers to reversion, 

A Hindu widow is the owner of her husband's 
property subject to certain restrictions on alienation 
and subject to its devolving upon, her husband's 
heirsuponher death,and her alienation is not 
absolutely void, but is only prima facie voidable 
at the election of the reversionary heir. An alienation 
by a Hindu widow even without legal necessity is 
valid as against strangers to the ‘reversion, and 
questions of legal necessity and the adequacy and the 
passing of the consideration can only be raised bya 
limited class of parties, and not by such strangers. 
Breat MAHTON v. KULPAT Manton ; Pat. 439 
—— Decree dgainst her in her capacity 

as holder of husband's estate—Whether binding on 

heirs—Widow's suit jor declaration of invalidity 
of adoption— Subsequent suit on her death for same 
by reversioners—Res__ judicata, if applies —Civil 

Procedure Code (Act V of 1908), s. 11. i 
` A decree fairly obtained against the widow 
in her capacity as the holder of the estate of 
her husband in a suit is binding upon the 
succeeding heir. Hence, where in.a suit bya widow 
a finding of fact asto whether certain adoption was 
valid or not is fairly and honestly fought out and so 
faras the question of adoption was concerned, the 
widow was representing the estate. as otherwise she 
had no capacity whatsoever to challenge adoption, a 
subsequent suit by a reversioner on the death of the 
widow for declaration of invalidity of adoption is 
barred by the rule of res judicata. DINANATH JHA 2. 











: Sanus LAL CHAUDHURI 7 Pat. 1102 
—— - Transferee from, if can | defeat 
reversioner's right by altenation—Question of 


necessity, if arises, i 
A a AA froma Hindu widow has no right 
whatsoever to alienate the property so held, in such 


a way asto defeat the revereiogera, No plea of 
legal necessity can arise in such a case. HAGWATI 
r 4 All, 220 


Widow's estate—Nature of —Whether 
continues to be husband's estate while in possession 
of widow. : a 
The nature and extent of a widow's estate may 

be material where the question arises between her 

and the reversioners, but there can be no widow's 
estate where the question is whether the property 
once belonging .to her husband is part of his estate 
or is part of the widow's estate, which itself implies 
an estate carved out of the husband's estate, It 
continues to be the husband's estate while itis in 
the possession of the widow who represents it. 

Poot Kunwar v. RIKHI Ram f All. 865 

nn — Widow in possession of deceased 
husband's estate as his legal representative—kRents 
accrued due and payable to widow—Whether liable 
to pay debts of deceased husband. : 
As a Hindu widow possesses property belonging 

to her deceased husband as his legal representative 
the income accruing from the property in her pos- 
session as legal representative of her deceased 
husband isincome accruing from his estate and 
hence an integral part thereof. Consequently, any 
rents which have accrued due and are payable to the 
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Municipal papers as man and wife—Presumption 

of legal marriage is strengthened. 
widow must be considered to be partof his estate 
and, therefore, liable to pay his debts. Poou Kunwar 
v. RIKBI Ram All, 865 
————-WIill—Bequest to widows—Nature of estate 

conveyed—A bsolute or limited—Tests—Presumptions 

—‘Shall be entitled to and take", whether conveys 

absolute estate. 

In order that an absolute estate may be conferred 
on awifebymeans ofa gift or a will it is not 
necessary that there should be express words con- 
ferringon her the power of alienation. It is 
possible by the use of words of sufficient amplitude 
to convey inthe terms of the gift itself the fullest 
rights of ownership including the power to 
alienate. : : : 

A Hindu made a will in 1874 tothe following 
effect; “My adopted son ................. shall be entitled 
to half the property and enjoy the same. As regards 
the remaining half of the property, my senior wife A 
and my younger wife B shall be entitled to and take 
the same.”: A 

Held, that the terms of the will were of suficient 
amplitude to confer an absolute estate on the 
widows; 

Held, further, that even in 1874. it was not ac- 
cepted law that a wife or a widow taking an estate 
by gift or will got only a limited estate, 

The presumption that a Hindu only intends to 
give that estate which a widow holds in inherited 
property, can be applied only if the construction is 
doubtful. Krisunaswaur AYYA v. RAMACHANDRA Rao 

Mad.1005 
Hindu Law of Inheritance (Amendment) Act 

(If of 1929)—-Necesstty of amending the Act, 

Per Ramesam, J. (Obiter) :—It isso much in accord- 
ance withthe sentiments of Hindus that a man’s 
descendants should be preferred to his collaterals, 
that the Hindu Law of Inheritance Amendment Act II 
of 1929 while it followed a right policy in elevat- 
ing a son’s daughter, daughter's daughter, sister and 
sisters son above Sagothra Sapindas it is faulty in 
that ıt does not provide for the man’s cognate des- 
cendants, viz., son’s daughter's son, daughter's son’s 
son and daughter's daughter's son being given pre- 
ference tothe sister, and the sister's son who are only 
collaterals and it would be in accordance with the 
sentiments of Hindus if the Act is amended on such 


lines, KALIMUTHU PILLAI V. AMMAMUTHU PILLAI 
Mad, 107 
Whether retrospective—Whether can be 





applied to determine succession opening in 1921, 
The Hindu Law of Inheritance (Amexament) Act 


is not retrospective and cannot be applied to deter- 
mine a succession which opened out in 1921, 
Kanuatya Lat v. OHAMPA Devi All. 545 


Iinams—Dasabandham inam—Alienability—Sale in 
Court auction—Inamndar's'right to impeach sale— 
Estoppel—Standing Orders of the Board of Revenue, 
Orders 54 (2), 56. 


Lands burdened with a dasabandham service, which . 


is a service of a public nature, are inalienable as being 
against public policy and, being inalienable, cannot 
be sold in execution of a décres against the inam- 
dar. à 

Theinamdar is not estopped from questioning 
a Court sale of dasabandham inam land which he 
had allowed to be held without protest, inasmuch 
as an'estoppel cannot be relied upon to defeat a 
prohibition in law on the ground of publie policy. 
Soora RAMAKRISHNAMMA v, PASUMARTHI VENKATA- 
SUBBIAH Mad, 817 
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Income Tax Act (Xl Of 1922), s. 4 (2)—Shops 

outside British India also—Losses, if can be deemed 

to be of transaction in British India, WA i 

Where losses in certain shops of the assessee in Indian 
States are notshown to have any | connection, with 
British India and no income from these shops have 
been brought into British India and assessed under 
s. 4 (2), the losses cannot be regarded as losses in 
transactions which took place in British India. ` 
BIRADHMAL LODH V. INGOME Tax COMMISSIONER 

: All, 722 


———— ss 22 ‘4), 23 (2), 27—Notice under 
ss. 22 (4) and 23 (2) presupposes valid return— 
Combined notice under, if illegal. : 
The issue of a notice under ss. 22 (4), 23 (2), Income 

Tax Act, presupposes the existence of a valid return 

having been made. The combined notice under sa. 22 

(4) and 23 (2) is not illegal, COMMISSIONER OF INCOME 

Tax v. LAXMINARAIN BADRIDAS Nag. 7 

8.23 (2)-—-Adjournment for sufficient cauge, 

if can be allowed—Adjournment close eC aie Ad 
of passing definite orders and communicating it to 
assessee before proceeding under 3.23 (4)—Failure, 
results of. h 
Although the Act does not specifically provide for 

granting adjournments to comply with the terms 

of the notices served on the assessees under ss. 22 (4) 

and 23 2), in practice, adjournments are general- 

ly allowed for sufficient cause on the principle of 
justice, equity and good conscience, Consequently, 
if for any reason, a prayer for adjournment has to 
be refused, a definite order, either oral or written 
must be passed by the officer and communicated to 
the assesses or his agent, when he is present, before 
proceeding with the drastic action of summarily 
assessing him under s. 23 (4) of the Income Tax 

Act. Failure on the part of the Income Tax Officer 

in observing the aforesaid elementary principle ‘of 

judiciel procedure does considerably detract from 
the technical legality of the summery assessment ordér 

recorded by him against the non-applicant, t 

CoMMISSIONER OF INCOME Tax v. LAXMINARAIN BADRIDAS' 

Nag. 7. 

S. 25—Partition contemplated by s. 25-A, 
if should be one by metes and bounds. : 
Partition contemplated by s. 25-A, is not necessari- 

ly partition by metes and bounds. BIRADHMAL LODHA 

v Income Tax COMMISSIONER All. 722 

s. 25-A—S, 25-A, if applies to case of partia 
division of joint property. ne 
Section 25-A, Income Tax Act does not apply in, 

the care of a partialdivision of a joint family pro- 

perty. BIiRADHAAL LODHA v. Incomz-Tax COMMISSIONER 
. All. 722 

——— 88, 25-A, 23, 31--Plea that shares have been 
divided between members of joint family—Whether . 
can be taken for first time in appeal against; 
assessment. , ; sly 4, 
Jn cases in which members of a joint Hindu family“ 

agree to divide among themselves a particular  . 

family property leaving theirstatus and the rest of ` 
the family property as before, they cannot be con-. 

sidered to be “separated members." a 
The plea that certain shares have been divided - 

between the members of a joint Hindu family should. > 

be raised at the time of making an. assessment under 

8.23. It cannot be raised for the first time on an 

appeal against the assessment. BIRADBMAL LODHA V, 

Income Tax COMMISSIONER All. 722 

——s. 27— Words “satisfies" and “was prevented _ 
by sufficient cause"—Interpretation of, tf same as ` 
in Civil Procedure Code (Act V of 1905), 0. IX, 
r.9,0. XLI, 7.19 and Limitation Act (IX of 1908), 
s. 5. 

The words “satisfies and 











“was prevented by 
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sufficient cause” ins. 27, Income Tax Act, being 
practically identical with similar words occurring in 
O. TX,r.9,and O. XLI, r. 19, Oivil Procedure Code, 
and ins. 5, Limitation Act, they must receive similar 
interpretation as has been put upon these worda in 
thelatter enactments, COMMISSIONER OF Income Tax 
V. LAXMINARAIN BADRIDAS Nag. 7 
——— 8, 31—Civil Procedure Code (Act V of 1808), 

0. XLT, r. 27—Analogy, if exists.: 

Per Niamatullah, J.—No analogy can be drawn 
from O. XLI, r. 27, Civil Procedure Code to deter- 
mine the powersof the Assistant Oommissioner 
hearing an appeal under the Income Tax Act, s. 31 
(2), as the latter gives unrestricted discretion to the 
Assistant Commissioner to make further enquiry 
that is, to obtain more evidence throwing light on 

` the question whichis called upon to decide; while 
O. XLI,r. 27,confers very limited powersupon a 


Oourt of Appeal inthe matter of admitting fresh- 
evidence. BIRADHMAL LODHA v, Incouz-Tax Com- 
MISSIONER All. 722 


S, 6G6—Ex parte assessment not shown to have 
been made “to the best of his judgment” — Question 
of law, if involved 
A point of law would invariably be involved in an 

ex parte assessment whichis not shown to have 
been made by the Income-tax Officer “to the best 
of his judgment” soasto make it the subject ofa 
reference to and decision by the High Court under 
8. 66 (2) or (3) of the Income Tax Act. COMMISSIONER 
OF INGOME-TAK v. LAXMINARAIN BADRIDAS Nag. 7 

S. 66 — Power of High Court to decide question 
of law arising from statement of Commissioner. 
Per Bennet, J.—It is open tothe High Court when 

hearing the cise on the statement of the Commis- 
sioner to decide what are the questions of law which 
arise. BIRADHMAL LODHA v. Incomse-Tax COMMISSIONER 

All, 722 
8. 66—Sufficiency of cause, if a question of 

fact—Question whether discretion isusedin a 

reasonable manner involves question of law. 

Sufficiency of cause is a question of fact de- 
pendent on the circumstances of each case. But 
since its determination essentially depends upon the 
exercise of judicial discretion, the question whether 
the discretion hasor has not been exercised ina 
soundand reasonable manner in reaching the con- 
clusion invariabiy involves a question of law. 
OomMissioner OF INComME-T'ax v. L4xMINARAIN BADRI- 
DAS Nag 7 
———s8. 66 (2), (3), 33 — Necessity of ‘local’ 

inquiry before ex parte assessment, 

In every case, before an ex parte assessment is 
made under s. 23 (4), Income Tax Act, the Income- 
tax Officer must invariably conduct such “local” 
inquiry to ascertain the incomeof the proposed 
assesses for the previous yearas the circumstances 
of the cass may warrant, and he must place on the 
record “a note of the details and results of his inquiry” 
in order that the Commissioner of Income-tax under 
s. 33 or the High Court under s.€6 (2) or (3) may be 
in a position to seethat the assessment'was ac- 
cording to the rules of reason and justice and not 
arbitrary’. COMMISSIONER or Income-Tax v, LAXMI- 
NARAIN BADRIDAS Nag. 7 

S.66 (3)—Assessable income from interest 

proved to be irrecoverable—Question, whether it isto 

be treated as loss of capital or loss of revenue income 
is question of law. 

Ordinarily it isa question of fact to be determined 
by the Incoma-tax Officer whether a particular debt 
is racoverable or not. But whera the debt is 
as a fact irrecovarable, ths question whether their- 
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recoverable debt represents a lo3s of capital acd 

not a loss of ravenue income, involves a question of 

law. Tantra RAM-AMIR CHAND V. COMMISSIONER oF 

Ixcoour-Tax, PUNJAB Lah. 732 

Inheritance —Burmese Buddhist Law—Two kittima 
alopted sons and daughter's son surviving—Shares 
to which they are entitled--Hxtent of. 

Where two kittima adopted sons and a daughter's 
son survive a Burmese Buddhist, the daughter's 
son is entitled to one-quarter of the share which 
would have fallento his mother, i. e., one-quarter 
of one-third, 7. e., one-twelfth. Maune Seis Suwe v. 


Maune SEIN GYI P, C, 679 
Injunction 

See Civil Procedure Code, 1908, O. XXXIX, rr ae 

324 

Sze Specific Relief Act, 1877, 8. 54 211 (a) 


Person not owner of land, when can prevent 
another from using the land to the same extent as 
himself—Exclusive possession must be established. 
Before a person who is not the owner of land can 

prevent another person from using the land to the 
same extent as himself, ha must establish a right 
by acts of exclusive possession of a very definite 
nature. A miscellaneous user in that it was 
used temporarily for occasional necessities of a 
householder cannot create any title by adverse pos- 
session. A miscellaneous user of this sort is not pose 
session at all, MAHABIR SINGH V. SHEOSHANKAR SINGH 

All. 672 

Suit for—Valuation 

In a suit for injunction the plaintiff must value 
the relief he seeks although, the amount at which 
he values it, is entirely at his discretion, Mauna 
Nyr Maung v, MANDALAY MUNICIPAL CONMITTEB 
2 Rang. 1037 
Insolvency—Application for adjudication—-Land 

having statutory restrictions—Whether realisable 

asset—Determination whether landlords are prepared 

to consent in writing to transfer of occupancy rights 

—Necessity of. ` 

Where a person applies for adjudication, the fact 
thatthe land has some statutory restrictions is no 
ground to hold that it is not a realizable asset. Even 
the occupancy rights under the Punjab Tenancy Act 
form the assets of an insolvent, unless he showed 
that he had applied tothe landlord and the landlord 
had refused to consent to the transfer of thess 
rights but it is necessary to determine whether or not 
the landlords of the petitioner are prepared 
to consent in writing to the transfer of their 
occupancy rights, ALLAH Dirra v, DEWA SINGH 

Lah. 460 

Compositions deed, essentials of. 3 

A composition means an agreement between the 
compounding debtor and all or some of his creditors 
by which the compounding creditors agree with the 
debtor and with each other to accept from the debtor 
payment of less than the amounts due to them in full 
satisfaction of the whole of their claims, An agree- 
ment in which every possible kind of agreement is 
made including a final residuary right of suit to 
ensure that the creditor shall be paid in full, cannot 
be held to be an instrument to secure the payment 
of a composition, Orrroran Assignees OF MADRAS 
vp. KHAMBAMPATI Peppa SUBBA Rao Mad. 541 

Insolvency Court—Inherent powers—W hether 
same as those of Civil Courts—Ex parte order— 
Injustice from—If can be undone—S. 17—Scope of, 
An Insolvency Court while passing an order under 

8. 43, Provincial Insolvency Act, annulling adjudi- 
cation, omitted to pass an order under s. 37, 
Provincial Insolvency Act, directing that the property 
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of the insolvent shall vest inthe Official Receiv- 
er: 

Held, that the Insolvency Court possessed the 
inherent powers of a Civil Court, to make necessary 
: orders forthe ends of justice and to prevent the 
abuse of the process of the Court, and the Court could 
add the omission ata late stage. 

The Insolvency Judge has the powerto undo the 
injustice which is likely to have resulted from his 
ex parte order when no innocent third party had 
acquired any rights. IsHar Das v. FATIMA BIBI 

Lah. 993 

Instatment Bond—Condition that on any default 
the whole sum would be due with interest cr creditor 
would have right te miscellaneous amounts in 
payment of full amount with interest—Default 
made—Voluntary miscellaneous payment and their 
acceptance—Right to realising the whole amount, 

if waivéd—Limitation Act (IX of 1908), Sch. I, 

Art. 74, 

An instalment bond provided that on any one default 
the creditor would be entitled to the full amount with 
interest or miscellaneous amounts in payment of full 
amount due with interest. There was default but the 
debtor voluntarily made miscellaneous payments which 
were accepted and sued for the balance on the ground 
that he was entitled to sue for the whole amount. The 
defence wasthat the creditor had waived such a 
right and was only entitled tothe balance, together 
with interest from the last default : 

Held, that unless and until the creditor took some 
action to enforce either of those penalties, it must 
be held that as the debtor continued to make pay- 
ments as if hewereacting under the original ar- 
rangement andthe creditor continued 
those payments, the creditor was undoubtedly acting 
as ifthe arrangement still subsisted, and must be 
held to have waived his rightto renounce the agree- 
ment until he gave notice of that renunciation by 
taking the proceeding that resulted in the suit and 
that he was entitled only to the balance with interest 
from the date of the last default. Nanak v, FAQIR 
OHAND ; All. 553 
Insurance—Misdescription in insurance policy~- 

When. can be said to be material. Bay We 

-By material misdescription in relation to an insur- 
ance policy is meant a misdescription such as would 
affect the mind of a reasonable insurer either as to 
accepting the risk orastothe premium which he 
would place upon the risk. Dawsons BANK, LTD., v. 
Tue VULCAN Insurance Co., LTD. P. C. 311 
~——Policy— Interpretation—Policy, from what 

date becomes effective—Policy reciting that premium 

has been paid— Whether prevents Insurance Company 
jrom asserting that premium has not been paid— 

Evidence Act (I of 1872), s 115. 


Ordinarily, unless there is among the 
conditions of the issue of the policy an 
express stipulation that the policy shall not 


become effective until the premium has actually been 
paid, the policy becomes effective fromthe date of 
its signature by theagent of the Company. 

Where an insurance policy began by stating that 
the holder of the policy paid the Company a certain 
sum by way of premium ; 

Held, that the existence of these words in the policy 
did not prevent the Insurance Company from assert- 
ing thatthe premium had not been paid. U San 
Dun v. New ZEALAND Insurance Co., Lro. Rang. 387 
Policy—Misdescription of premises insured 
—Description in policy of ground floor walls as of 
brick — Evidence showing that two-thirds of it was 
timber~—Material misdescription, if constituted, 
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In a policy of fire insurance the property insured 
was described as being constructed of brick walls 
and cement flooring in the ground storey, timber 
walls and flooring in the upper storey with shingled 
roof. It was alsodescribed as being used as retail 
shop for hazardous and non-hazardous goodsin the 
ground floorand above as dwellings. From the 
evidence it appeared that the back wall of the pre- 
mises was undoubtedly built of brick, andthe front 
wall of the premises, so far as it can be said to have . 
been a wall at al), was undoubtedly built of timber; 
it consisted of folding doors which were open during 
business hours, but which when closed formed a 
wooden wall. The side walls were partly of brick 
and partly of timber. They were partly `of brick up 
to one-third oftheir length from the rear tothe 
front, or of that partofthe premises which ccnsist 
of the back wall, and one-third cfthe side wall. 
The kitchens of the different shops and the latrines 
were built fur the most part, as far as the latrines 
were concerned, wholly of brick, the kitchens 
being protected inthis way by having brick side 
walls and a brick back wall, But the rest of the 
side walls were of timber : 

Held, that as the two outside lateral walls were as 
to one-third of their length brick and as to two-thirds 
timber, it was a material departure fromthe actual 
description which was that allthe ground floor walls 
were brick, Even if the lateral divisions which divided 
up the building were of brick right through from 
back tofront, in two cases,and made of corrugated 
iron in respect of the other two, it still left the descrip- 
tion of the building inaccurate, and it was inaccurately 
described ina matter which was material forin- 
surance purposes, and hence the ingurer 
was not entitled to claim through the policy. Dawsons. 
Bank y. THE VULOAN INSURANCE Company, LTD. 

: P. C. 311 

interest Sre Mortgage 695 

——- — Absence of provision in deed that interest 

. will not be charged— Interest, if claimable— General 
principle of construction. 

Where thereis no definite provisicn in a deed. 
to the effect that interest would not be charged, 
after the lapse of the period of nine years and this 
being so, from the mere fact that the deed fixes a. 
period of nine years for re-payment of the loan, it- 
cannot be inferred thatthe intention was that no 
interest would be charged after that period. The, 
general principle of construction is that money 
borrowed on interest will carry interest till tbe date 
of re-payment of the principal unlees ihe contract 
makes provision to the contrary. Sapa NAND v, Daya 
SHANKAR SINGH “Oudh 307 
-——— Interest by way of damages— Six per ccnt., if 

excessive. 

Jnterest by way of damages at 
anoum is not excessive. SHAH MUHAMMAD Kuan v, 
AHMAD ALI Kuan Oudh 987 
Interest from date of suitto date of judgment 
at bond rate—Whether can be disallowed. 

Unless there are circumstances justifying dis- 


6 per cent per 





allowance, interest according to rate given in bond 
should not be disallowed, ( nanpa BIBI v. MOHANRAM 
SAHU Pat.412 





Interest in acknowledgment— Presumption, as 
to future interest. 

Where it is admitted that interest at the rate of 9 
per cent, per annum was added when the ackncwledg- 
ment was written, an inference can reasonably be 
drawn that the same rate of interest was payable 
thereafter. THAKAR Das-Rre CHAND v. SHER AHMAD . 
IQBAL AHMAD Lah, 23 
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- —Original rate 9 per cent.—Enhanced rate 12 
per cent. on defaulted instalments—Exigible clause 
after five instalments — Interest on defaulted 
instalments after whole amount has become payable, 
tf can be reduced from 12 to 9 per cent. 

Where the debt bears interest at12 annas per cent. 
per month with an enhanced rate of one per cent. 
permensem on defaulted instalment, the Judge 
cannot reduce this to 12 annas per cent. only on 
defaulted instalments from the time when the whole 
sum becomes exigible, e. g., on the defaultof five 
instalments, because a clause concerning the exigibility 
of the total payment cannot operate in the mortgag- 
or’s favour. VISHWANATH v. SHANKARGIR Nag 115 
. Twenty-five per cent. compound interest, if 

excessive—Right of Court to look into circumstances 
` Contract Act (IX of 1872), s. 16--Creditor ina 
| position to dominate the will of the debtor—Reduc- 

tion of contractual rate. 

A rate of interest of 25 per cent. compound is 
prima facie an excessive rate of interest in any Dis- 
trict Even if the Usurious Loans Act is not applicable, 
the Court is entitled to look into the circumstances in 
which the money was borrowed in order to deter- 
mine whether the contractual rate of interest should 
be upheld or whether the agreement to pay interest 
at such a high rate was the result of the lender 
being in a position to dominate the will of the 
borrower within the meaning of s. 16, Contract 
Act, and whether he did take advantage of that 
position in order to extort an unconscionable rate 
of interest, 

The debtor was advanced in years and infirm: 
he was illiterate, he had lost all his property, he 
had been turned out of his house and he was in 
a position of utter helplessness, At first the 
creditor lent him some money for a suit at a 
moderate rate of interest but when the debtor was 
involved in the case and had to borrow more 
money to carry it to a successful termination, he 
began to exact successively harsher terms: 

Held, that the circumstances in which the debtor 
found himself were such that that the creditor was 
in a position to dominate his will,and that it was clear 
that he used that position to exact unconscionable 
terms for the loan and, therefore, the contractual 
rate of interest is liable to reduction by the 
Court. RUKMINA V MOHIB ALI KHAN All. 695 
Interest Act (XXXII of 1839), whether exhaustive 

—Trust money deposited with one trustee who is 

also a banker—Intention that deposit is to carry 

interest, if can be inferred, 

The Interest Act is not exhaustive and the Court 
can award interest on principles of equity, justice 
and good conscience. The real question for decision 
in such a case is whether the intention of the 
‘parties was that the money should be retained by 
the debtor free of charge. 

Where a sum of money endowed for charitable 
‘purposes is deposited with one of the trustees who 
is also a banker, the trustees cannot have con- 
templated that the money should not earn any in- 
terest. Dirr MAL-BHAGAT Ram v. Mera Ram 

Lah. 119 (a) 

Interpretation of Statutes—Act of Parliament— 
Crown, if bound, 

It is a universal rule of construction that the 
Grown is not bound by an Act of Parliament unless 
named therein expressly or by necessary implication. 
HIRANAND V. SECRETARY or STATE Bom. 142 

Construction of penal Statutes—Construction 
against fresh prosecution for same matier. 

_ Courts must generally deal in cases of doubt against 
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any construction of a penal law which is patently 
oppressive to the subject and in favour of a construc- 
tion which isin accord with the general policy of the 
Criminal Law which is to protect the subject froma 
fresh prosecution after he has been convicted or 
acquitted in respect of what is in substance the same 
matter. A. M. RANGAOHARIAR v, VENKATASAM! OHETTY 
Mad. 322 

Enactments of substantive law—When have 
retrospective effect. See Special Marriage (Amend- 

ment) Act, 1923, s. 24 520 
— Express words in statute. 

Tf the words of the statute and the intention of 
the legislature are clear and unambiguous, the Court 
must give effect tothem in spite of the consequen- 
ces, CORPORATION oF CaLOUTTA V. ARUN OBANDRA 
SINGH _ Cal 972 
——-Law restraining human enterprise must be 

liberally construed. 

All laws which put a restraint upon human 
activity and enterprise must be construed in a 
reasonable and generous spirit. Under the guiss of 
the copyright, a plaintiff cannot ask the Court to 
close all the avenues of research and scholarship 








and all frontiers of human knowledge. KARTAR 
Sines v. LADHA SINGH Lah. 1020 
—Liability created and remedy  given— 


Persons confined to it. 

It isa rule of the construction of statutes that 
where a particular liability ia created by statute and 
a particular remedy is given by that statute, then the 
particular person found liable is confined to the 
particular remedy. SHzo Narain v. Town AREA 
PanowayaT, ORHABRAMAU All, 549 

Preamble—When to be referred. 

A preamble may afford useful light as to 
what a statute intendsto reach, but if an enact- 
ment is itself clear and unambiguous, no preamble 
can qualify or cut down the enactment. CORPORATION 
OF OALCUTTA V Kumar ARUN OHANDRA SINGH 

Cal. 972 
Primary meaning of word to be considered, 

In the construction of a statute, ordinarily 
speaking, the primary meaning of a word has to 
be considered as the meaning, unless there is 
something to show that that was not the meaning 
of the legislature. Snamo Bar v. Daya [RAM 

Lah, 458 (a) 
overrides provisions of 





Special Act, if 

General Act. 

The Act of 1917 is a special Act relating to a 
special class of estates in Oudh and if there is any 
conflict between the powers given to the holder of 
asettled estate under the Act of 1917, and the 
power conferred upon a widow who succeeds under 
s. 22 of the Act of 1869, then the provisions of the 
special Act must override the provisions of the Act 
of 1869. Ramanos Buan BAKHBH SINGH v Manras 


KUER Oudh 878 
Taxing statute— Interpretation. 

While itis the dutyofthe Court to see thatthe 
public revenue is safeguarded, it is equally the 
duty of the Court to see that a litigant is not requir- 
ed to pay incourt-fees morethan the law requires 
him to pay. The Court Fees Actis in the nature of 
a taxing statute, and must be construed strictly. 
Maune Ny MAUNG v. MANDLAY MUNICIPAL COMMITTEE 

Rang. 1037 
Words in statute creating criminal offence— 

Strict construction. 

Words in ə statute creating a criminal offence 
must be construed strictly, A wider meaning to the 
phrase “ probable consequence" in s. 111, Penal 
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Code, should not and cannot be given, otherwise 
it would be impossible to fix any limits to an 
abettor's liability. Wben the act done is different 
from the act instigated, an abettor is only liable 
for such a diferent act if it wes a likely consequ- 
ence ofthe instigation or if it wasan act which the 
instigator could reasonably have been expected to 
foresee might be committed as a result of his insti- 
gation. GIRJA Prasan SINGH v Emperor All. 999 (b) 
Jolnt tenants, Ses Abatement 54 
Judicial privilege—Doctrine of, when applies— 

Whether extends to authorized enquiry before 

tribunal having atiributes similar to Court of Justice 

—Commissioner appointed under the Combines 

Investigation Act—Whether has absolute privilege 

—Commissioner, when protected, 

The doctrine of judicial privilege has been 
extended to tribunals exercising functions equi- 
valent to those ofan established Court of Justice. 
‘The privilege applies wherever there is au 
authorized inquiry, which though not before a 
Court of Justice, is before a tribunal which has 
similar attributes. The doctrine has never been 
extended further than to Courts of Justice and Tribu- 
nala actingina manner similar to thatin which 
such Courts act. The question, therefore, in every 
case is whether the tribunal in question has 
similar attributes to aCourt of Justice or acts in 
a manner similar to thatin which such Courts 
act, . 

A Commissioner appointed under the Combines 
Tovestigation Act doesnot bave attributes similar 
those of a Courts of Justice, nor does he act in 
a manner similar to that in which such Courts 
Act, Consequently he has no absolute privilege, 
although he will be protected if he establishes 
that he spoke the words complained of on a 
privileged occasion andthe plaintiff fails to prove 
express malice. WILLIAM Fraxoris O'Connor v. 
Gordon WALDRON P.C 908 
Jurisdictlon—Suit for possession of land—Market 

value—Judge trying the case finding that value of 

suit exceeds his jurisdiction—Proper order to be 

passed—Proceedings before him, if coram non 

judice, 
“In a suit for possession of land, itis the market 
value of the land that determinesthe jurisdiction of 
the Court. Wherein a suit the Judge trying the 
ease finds thatthe valueof thesuit exceeds his 
jurisdiction, the proceedings before himare coram 
non judice and the order to be passed is to direct 
the plaint to be presented toa proper Court having 
jurisdiction in the matter. Frrozz-up-Din v. HAR- 
BHAGWAN NANDA Lah. 53 
Lahore High Court Rules and Orders, Vol. |, 

Chap. 14-B, para 2. Sez Appeal 64 
Land Acquisition Act (lof 1894:, s. 11—Award 

when “made” within s. 11. 

Only when an awardis drawn up and signed by 
the Collector, it is said to be “made” unders. 11, 
Land Acquisition Act, and not when it is settled what 
the award is going to be. LRAH ELIES JOSEPH SOLOMON 
v. H O. STORK Cal, 938 


s. 18—Powerof High Court to revise 
Collector's order refusing to make reference. 
The act of the Collector in refusing to makea 


reference under s. 18, Land Acquisition Act, is a 
judicial act. Though therefore technically s. 115, 
Oivil Procedure Code or s 107, Government of 
India Act may not be applicable, it cannot be said 
that there is no remedy against the wrongful rejection 
of an application for reference and as no relief can 
ba obtained outside the jurisdiction of the Ohartered 
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High Courts, the Collector's order will be revised by 
the High Court. Lean ELIes JOSEPH Sotomon v. H. 
O. STORK Cal, 938 
ss. 18, 11—Receiver who is appointed to 

accept award, present when award signed—W hether 
amounts to representation of claimants— Reference, 
limitation for—Claimanis’ right of reference, if 

taken away. f 

Where a Receiver of an estate was appointed bya 
Court to accept the award on behalf of the claimants 
and the Receiver appeared before the Collector 
when the award was signed and accepted : 

Held, that the appearance of the Receiver was 
representation of the claimants within 8. 18 (2), 
Land Acquisition Act, and if the claimant desired 
to have a reference made, he must do so 
within six weeks from the date ofthe award; 

Held, also, that not only by virtue of the condition 
that the appointment was to be without prejudice 
tothe claimants, the right of the claimants to make a 
reference against the award was retained, buteven 
under the general law relating to Receivers, the 


claimants were entitled to that right. LRAH Exiga 
Josep SoLomMon v. H. O. STORK Cal. 938 
Landlord and tenant. 
See Agra Tenancy Act, 1926 479 
See Costs 323 
Ser U. P, Land Revenue Act, 1901, s. 39, cl. (2) | 
160 (b) 
Ser Words and Phrases 623 


Ejectment suit—Notice ta quit before expiry 
of tenancy—Notice, if proper—Suit, if should be 
dismissed. AH a 
Where the plaintiff gave notice in writing to the 
landlord to quit and vacate the premises by October 
31, 1932, and every month ofthe tenancy held by 
the defendant expired by midnight of the Ist of the 
succeeding month: , 2 : 

` Held, that notice to quit expiring with the last day 
of the month was bad notice and the suit for eject- 
ment should be dismissed. SusıL CHUNDER Neoecy v, 
BIRENDRAJIT SHAH _ , Cal 673 
—- Landlord accepting rent when his interests are 

sold—Tenants, if can remain in possession against 

rightful owner—Maxim—No one can convey better 

title than he himself has. | 

Where ade facto landlord of a holding accepts 
rent from his transferees who are let in possession 
of the holding after his interest in it bas been sold 
toa co-sharer landlord, he cannot be eaid to be acting 





in good faith eo asto entitle them to remain in 
possession against the rightful owner. LBAKAT v. 
DILDAR ALI KHAN Pat. 246 





Question of permanency of tenancy— Absence 
of pucca structure, if a determining factor. 

Mere absence of a pucca structure is not a deter- 
mining factor on the question whether a tenancy 
is permanent or not. Nor is it sufficient for an 
inference of permanency that the tenante have pos- 
sessed the land for a long period succeeding from 
father to son on payment of uniform rent. i 

The plaintiffs brought a suit for a declaration 
that the defendants were not permanent but ticca 
tenants of a partof the land and trespassers in 
respect of the other part, that they were attempting 
to raise a pucca structure onthe land which they 
had no right to doand prayed for an injunction 
that the defendants be restrained from doing 60. 
Jt was proved that the defendants, their father and 
grandfather had been residing on the eaid land and 
they had been paying rent at a uniform rate. lt 
also appeared that for 40 years.the plaintifs _ and 
their predecessors had notice that the defendants 
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were claiming a permanent right and yet they had 


. allowed them to remain on land for 40 years before 


' 


filing this suit ; 

_, Held, that the circumstances of this case establish 
the presumption that the tenants had a permanent 
right, Mosteu MOLLA v, Exeooror or SUBAL OHANDRA'S 
ESTATE Cal.1047 
—Removal of kankar by tenant—Legality of— 

Landlord, if owner of kankar—Agra Tenancy Act 

(III of 1926). 

The Agra Tenancy Act does not provide tenants 
with any rights in kankar Removing of kankar is like 
removing of minerals, Consequently, as between 
the landlord and tenant, the landlord who is the 
owner of the land is also the owner of the kankar. 
Baspgo Sanar v. Man SINGH Ail. 691 

Rent suit—Mere misdeseription of property— 

Whether fatal to suit~Area found in favour of 

tenant— Landlord, if should forfert rent found to be 

due, 

Mere misdescription of the holding in plaint is 
not necessarily fatal toa success in a rent suit, 
Where the holding desecribedin the plaint is the 
holding as described in the Record of Rights but 
with two plots omitted, from the fact that the quas- 
tion’ of what isthe correct area and rent of the 
holding has been decided in favour of the defend- 
sats, it doas not follow that the plaintiffs-landlords 
must necessarily forfeit rent which is found to be 
due. Bris Brras Raz v. SHEOLAGAN Pat. 323 

Settled raiyat possessing landin more than one 
holding—Suit for rent—Defence of eviction—Rule 
of suspension of rent applied to the case—Subsequent 
partition of estate by Collector—Sub-Division of 
holding under s. 81, Estates Partition Act (V of 

189 )—One part allotted to plaintiff together with 

another plot appertaining to some other holding of 

defendant ~ Penalty of suspension of rent—How 
far can be enforced. 

The defendant possessed as a settled raiyat certain 
land contained in more than one holding. Ina suit 
for rent the defendant took the objection that he had 
been evicted from a portion of hig holding and re- 
mission of rent for that portion had been allowed to 
him, In this case, the High Court applied the rule 
of suspension of rentand it was remarked that until 
the land from which the defendant had been evicted 
was restored to him, the landlords would be entitled 
to no rent forthe holding. After this there was a 
complete partition of the estate, made by the Ool- 
lector. The holding which had been the subject- 
‘matter of the suit which had terminated with the 
decree of the High Court was sub-divided under s. 81 
of the Estates Partition Act. One plot out of that 
holding was allotted to the plaintiff together with 
another plot appertaining to some other holding of 
thedefendant. A suit was instituted for recovery 
of arrears of rent for the holding thus created : 

Held, that the penalty of suspension of rent can be 
enforced only for so much of the holding as may 
have fallen within the estate allotted tothe high- 
handed co-sharers, or possibly for so much of it as 
may have been allotted to the same estate as the 
defendant's plot from which he was wrongfully 
dispossessed, Kuus Lau SINGH v, ISARI PRASAD 

Pat 1024 (b) 

Suspension of rent, doctrine of—Eviction of 
tenant from part of demised premises —W hether 
entails suspension of entirerent while eviction lasts 

—Hquitable considerations—Sound course to be 

adopted, suggested. 

The eviction of the tenant, whether from part of 
the demised premises or from the whole, entails a 
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suspension of the entire rent, while the eviction laste, 
whether the tenant remainsin possession of the 
residue nor not, 

Per Macpherson, J.—-It would generally not be in 
accordance with equity to decree tbe rent for the 
balance of the annual rental after deducting the 
proportion of rent representing 2 bighas (or 4Q bighas 
as the case may be) of which the landlord has dis- 
possessed the raiyat. The sound course isto deter- 
mine what is equitable in the particular case, and 
that might range from the apportionment of rent 
per bigha where the dispossession is trivial or slight, 
in a rapidly rising gradient to entire suspension 
where theinterference with the enjoyment of the 
tenancy is considerable. Oonsequently if ing case 
the rent per bigha could have been ascertained and 
the landlord was found to have dispossessed the 
tenant of 40 bighas out of 122 bighas contained in the 
holding, entire suspension of rent could not be held 
to beunreasonable. Darie Narain SINGH v. SURAT 
NARAIN MISSIR : _ Pat. 298 
Legal practitioner—Manifesto issued in connection 

with Bar Council Election—Whether amounts to 

professional misconduct—Advertising. 

lt isa well recognized rule of etiquette in the 
legal profession that no attempt should be made to 
advertise oneself directly or indirectly, Such a 
course of action tends to lower the dignity of the 
honourable profession and is undoubtedly akin to 
touling, ; 

The High Court can deal with such cases only where 
theact is not merely a breach of professional etiquette, 
but amounts to professional misconduct involving 
moral turpitude, The issuing of the manifestoes by 
Advocates as part of election campaign in connection 
with Bar Council Election does not amount to any pro- 
fessional misconduct but only toa breach ofa pro- 
fessional etiquette. These matters are for the Bar 
Council to consider and it is their function to stop 
such practices, In the matter (THIRTEEN) ADYOOATES, 
ALLAHABAD All, 667 
Legitimacy - Presumption—Absence of proof that 

mother was lawfully wedded wife of alleged father 

— Burden of proof, ; 
~ Although itis for the defendants, if they set up 
a case of illegitimacy, to prove that the plaintifia 
are illegitimate, for the legal presumption being in 
favour of legitimacy and marriage, the burden of 
illegitimacy lies on the person interested in making 
out the illegitimacy, yet where the plaintifis | have 
failed to prove that the mother of the alleged illegi- 
timate son was the lawfully married wife of the 
father, the legal presumption cannot be raised in 
favour of the son andthe burden of procf will not 
shift to the defendants. Rau NATH v. DESRAJ SINGH 

Oudh 349 
for— 

Status of parties, who alone are entitled to inherit, 

proved— Question of adoption, if can be considered 

by Court. 

JZ on the status of the respondents being 
proved in proceedings for grant of letters of adminis- 
tration they will be the only people entitled to inherit 
the estate of the deceased, the Court is justified in 
going intothe question of the sdoption of the res- 
pondents. Maune Kyaw v. Ma DAUNG Rang, 138 
Letters Patent (Allahabad ,cl. 26—-Matrimonial 

jurisdiction—High Court, whether has jurisdiction 

to declare marriage null and void on the ground of 
non-performance of necessary ceremonies. 

The jurisdiction in matrimonial matters con- 
ferred on Allahabad High Court by Art. 26 of its 
Lettere Patent is to be exercised in accordance with 
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the provisions of the Divorce Act of 1869 and in 
accordance with that Act alone. So far as the suit 
_ for declaring a marriage null and void is based on 
the grounds that the petitioner was an idiot at the 
time of his marriage and that the consent of the 
petitioner was obtained by force or fraud, the juris- 
diction of the High Oourt exists, because of the 
proviaions of 8, 19 of the Divorce Act, 1669, This 
‘Act does not empower the High Court to declare a 
marriage nulland void on the ground that the 
ceremonies necessary fora marriage enjoined by the 
Ohurch havenot been performed. The reason is 
that s 4 of the Divorce Act does not allow 


the High Oourt to exercise its matrimonial 
jurisdiction otherwise than under the rules 
laid down in the Act and the Act nowhere 


confers onthe High Courta jurisdiction to hear a 
case for a declaration that a certain marriage is void 
because of non-observance of the essentials of the 
Church. A suit based on the ground of non-obser- 
vance ofessentjal ceremonies must, therefore, be 
instituted in an ordinary Court of original civil 
jurisdiction, namely, in the Court of a Munsif or 
a Subordinate Jndge, according to the pecuniary 
and territorial jurisdiction of such Court. It 
isno doubt open to the High Court when such 
a suit is instituted inthe Court of a Munsifora 
‘Subordinate Judge, to transfer it to itself and to 
try it ander its extraordinary original civil juris- 
diction. But no such suit is.permitted by the law to 
be instituted directly in the High Court, Turiiv. 
ALFRED ROBERT JONES All. 733 
Letters Patent (Rang.), cl 10—Mortgage suit, if a 
suit for land, . A 
A mortgage suit is a suit “for land” within the 
meaning of cl. 10, Letters Patent (Rang). A mortgage 
being a suit to realize an interest in immovable 
property, it cannot be placed in the same category 
as a suit in which the plaintif merely seeks a money 
decree. Saw Ogone Gyr v Hariz Bist Rang. 375 
Limitatlon—Appeal—Court-fee made good and 
notice given to respondents — Court ordering 
restoration after hearing parties—Respondents, if 
can raise objection on ground of limitation 
subsequently. 
Where in an appeal, after court-fee had been made 
good, notice was given to the respondents of the 


application for restoration of the appeal and the 
Oourt passed anorder, after hearing the parties, 
that the appeal be restored, and that a certain 


amount should be paid asthe cost of respondents : 

Held, that if the respondents had any objection to 
the restoration of the appealon the ground that it 
was barred by limitation, it was obviously their 
right and their duty to put forward that plea as a 
ground for refusing the restoration of the appeal 
and that the parties were bound by the order 
restoring the appeal and it was not open to the res- 
pondents subsequently to plead that the appeal was 
barred by limitation. RAMANUJ Baan BAKHSH SINGH 
a, MANRAJ KUER Oudh 878 
Whethercan be pleaded against claim made 

by way of defence 

It isa settled ruleof law that limitation cannot be 
pleaded against a claim made by way of defence. 





. Sapa Nanp v, Daya SHANKAR SINGH Oudh 307 
Limitation Act (IX of 1908), s. 5. See Oivil 
Procedure Code, 1909, s. 115 259 (a) 


s.5—Counsel of appellant acting negligently 
in advising client~Appeal filed in wrong Court— 
Appellant, if entitled to benefit of 8. 5—Admission 
of defendant, if material, | 

Where a Counsel gives advice with due care and 
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attention but nevertheless arrives at a mistaken con- 
clusion and the appellant misled by that advice files 
in good faith an appeal beyond limitation, the Court 
is justified in admitting the appeal filed after 
limitation but not otherwise, and an appellant is not 
entitled to the benefit of s. 5 of the Limitation 
Act where he has acted in good faith on the advice 
of the Counsel, which advice has been given honest- 
ly though negligently. The factthat the defendants 


were guilty of omission or commission by way of 


admissions or otherwise is immaterial when the 
Counsel of the plaintifs has acted negligently in 
advising his clients to file the appeal in the wrong 
Court. Baaawan DIN v. BADRI Pragap Oudh 161 

S 14—Decree for sale in terms of compromise 

—Instalment payment—~Default — Application for 

execution—Odjection that final decree has not been 

made—Dismissal of application by High Court— 

Application for final decree— Plaintiff, if entitled to 

exclusion of time spent inlower Court and High 

Court—Civil Procedure Code (Act V of 1908), 

0. XXXIV, rr. 1, 5. 

On September 5, 1916, a decree for sale in terms of 
a compromise entered into by the parties was passed 
infavour of the plaintiffs against the defendant. 
The compromise that was embodied in tbe decree 
provided thut the defendant “will pay the entire 
amount claimed and the costs of the suit, with an 
instalmentary paymentof Rs 1,000 a year with 
interest at the rate of 6annas per cent. per mensem, 
Tn case a default is made in respect of two consecutive 
instalments, theentire decretal amount will be paid 
in a lump sum with interest at the rate of 8 annas 
per cent per mensem. The plaintiffs will be entitled 
to get the entire property soughtto besold by 
auction noted in the petition of plaint, sold by 
auction.” Default was made and the entire remaining 
decretal amount became payable on July 31, 1925, 
The decree-holdera applied for execution on July 
6, 1927. The judgment-debtors objected and finally 
on July 25, 1929, the High Court dismissed the ap- 
plication. On September 5, 1929, decree-holders 
filed an application for final decree under O. XXXIV, 
r. 5, Oivil Procsdure Code, They sought to bring 
the said application within limitation by alleging that 
they were entitled, in computing the period of 
limitation, to exclude the time during which the 
application for execution was pending in- the lower 
Court and the High Court viz., from July 6, 1927 to 
July 25, 1929 : 

Held, that there was no provision in the Limita- 
tion Act to warrant the exclusion of this time and 
that time began to run against the plaintiffs from 
the date of the default in thepayment of two con- 
secutive instalments, viz, from July 3), 1925, 
andthe application for the preparation of final decree 
filed by the plaintifis was barred by limitation, 
MouamMap Yunis v. TiLOK OHAND All, 1058 . 
——S. 14—EHxelusion of time—Prorisions for 

exclusion must be sought withinthe Act—Hquitable 

considerations cannot be allowed. 

The aims and objects of the law of limitation are to 
set at rest doubts about title as early as possible and, in 
the administration of such law, equitable considerations 
cannot be allowed to come into play. Provisions for 
the exclusion of time in the computation of the period 
of limitation fora particular suit or application must 
be sought within the four corners of the Act and 
not outside it. The provisions of s. 3 of the Act that 
every suit instituted, appeal preferred and applica- 
tion made after the period of limitation prescribed 
therefor by the Ist Schedule shall be dismissed, are 
mandatory and soare the provisions of s 9 of the 
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Act which lays down that where once time has 
begunio runno subsequent disability or inability 
to sue stopsit. IJtfollows thaf, if there is no provision 
in the Limitation Act that allows the exclusion of apy 
time in the computation of the period of limitation, 
the time must be computed from the date prescribed 
by thethird columnofthe Ist Schedule to the Act. 
Monamsap Younis v. TILOK OHAND All,1058 
s. 14—Scope of—Suit instituted in wrong 
Court~ Belief in good faith that suit should be filed 
in that Court—Benefit of s. 14, if available—Order 
dismissing suit on the ground of being filed in wrong 
Court—Whether bars institution of second suit 
before Court having jurisdiction, 
Section 14 of the Limitation Act merely says 
that in computing the period of limitation pres- 
. cribed for any suit, the time during which the 
plaintiff has been prosecuting it in a Court which 
from defectof jurisdiction is unsble to entertain 
shall be excluded; and the plaintiff is entitled to 
claim the benefit of this provision whether he 
comes up on the second occasion with the original 
plaint or with a new plaint. It cannot be argued 
that the plaintiff could not have believed in good 
faith that his suit should be instituted in the 
Court of the Subordinate Judge, when this was 
the view taken by the Subordinate Judge himself, 
In such circumstances the case properly falls within 
the provisions of s. 14 ofthe Limitation Act, An 
order dismissing a suit on the ground that it 
ought to have been instituted in the Settlement 
Court is not a disposal of the suit on the merits; 
-it is merely a refusal of relief which from the 
defect of jurisdiction he was unable to give; and 
the order of dismissal by a Court which had no 
jurisdiction to entertain the suit cannot operate as 
a bar to a second suit instituted before a Court 





having jurisdiction, BRIJLAL ĠGEINKA v. JANENDRA 
NARAIN OUHAUDHARI BAHADUR Pat.155 :b) 
s. 19. See Promissory rote 551 


S. 19— Creditor’s letter stating amount due 

— Reply by debtor's secretary that arrears would be 

paid in a certain month — Whether constitutes 

acknowledgment. 

In a letter the creditor stated that asum of money 
was due to him under accounts and the secretary of 
the debtor replied by post that, he had been directed 
to intimate that all arrears under accounts would be 
paid by a certain month : 

Held, that it was a statement by a duly authorized 
agent and constituted an acknowledgment of liability 
under s. 19, Limitation Act and saved limitation, 
Suau MUHAMMAD KHAN v, AHMAD ALI Kuan 
l Oudh 987 
~———S 19—Defendant's deposition in insolvency 

proceedings signed by clerk under Civil Procedure 

Code (Act V of 1808), O. XVIII, r. 5 (Rang.)—If can 

be used as an acknowledgment within s8. 19, 

Limitation Act. 

Jnasuit ona pro-note a deposition by the defen- 
dant made in an insolvency proceeding to the effect 
that“ I borrowed Rs. 640 from the plaintiff on a 
promissory note” and recorded under Civil Procedure 
Code, O. XVIII, r. 5 (Rangoon) was sought by the 
plaintiff to save limitation by way of acknowledg- 
ment under s. 19, Limitation Act, on the ground that 
the clerk who signed the certificate at the end of 
the deposition was the agent of the defendant for 
the purpose of making such acknowledgment of 
indebtedness; 

Held, that neither the Judge nor the clerk, who 
signed the certificates at the end of the deposition in 
the insolvency case, had any authority, either derived 
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from the defendant himself or by reason of any 
duty cast upon them bylaw, to make an acknowledg- 
ment of indebtedness on his behalf. In order that 
there should be an acknowledgment within the 
meaning of 8. 19, Limitation Act, it must be in the 
form of a writing which has been signed either by 
the debtor or by some person duly appointed as his 
agent in that behalf, acknowledging the correctness of 
the statement contained in the writing. In this case 
there was no such signature by the debtor or by any 
other such person. 

Held, also, that r 5 of O. XVIII, (Rang.) Civil 
Procedura Code does not require the clerk to sign 
the deposition (which is requiredto be signed by the 
Judge only), but merely requires him to signa 
certificate that he has duly read over the deposition 
to the witness, which certificate is to be appended at 
the foot of the deposition, Oonsequently, tho clerk of 
the Court has not signed the deposition as such, 
either as agent of the witnessor in any other 
capacity. U Po Yin v U Ba Cair Rang. 957 
——— s, 19—Admissions, effect of. 

Explanation 1 of s 19, Limitation Act, is very 
wide in its scope. It shows that admissions, how- 
ever indirect, and even ifaccompanied by a refusal 
to pay can be sufficient as acknowledgment SHAH 
MUHAMMAD Kuan v. AHMAD ALI KHAN Oudh 987 

- S, 20— Receipt of interest ‘as such’, meaning 
of. 


Unless interest is received as such a, 20 of the 
Limitation Act cannot extend the period of limitation. 
Hence, wherea father and his daughter are co- 
mortgagees the mers fact that the father bad main- 
tained the daughter out of the income of the mort- 
gaged property cannot amount to a receipt of rent 
by the daughter so as to extend the period of limita- 
tion for a suit by her for her share of the mortgage . 
money. FALLESATHA BANU v. MUHAMMAD RasHipHUDDIN 

Mad. 462 

s 20 1- Co-mortgagees —Purchase of equity 

of redemption by one co mortgagor, whether 

extinguishes mortgage— Subsequent possession, whe- 
ther can extend period of limitation. 

In law the purchase ofthe equity of redemption 
by one of several co-mortgagees putsan end tothe 
mortgage and possession of the properties after the 
date of the purchase and receipt of rent or produce 
of such land ‘cannot be deemed to be a payment for 
the purposes of extending the period of limitation 
for a suit by another co-mortgagor, under B8. 20 (1) 
of the Limitation Act. FALLESATHA BANU v, MUHAMMAD 
RASHIDBUDDHIN Mad. 462 
s. 21—Hindu mother's right to acknowledge 

debt on minor's behalf—Question of benefit ie 

relevant only to the original debt. 

A Hindu mother is the lawful guardian of her 
minor child and canact as anagent duly authorised 
to acknowledgea debt on the minor’s behalf. ‘The 
question of benefit is only relevant {o the original 
debt. lf the original debt was binding upon the 
minor, the action of the guardian in acknowledging 
it merely extendslimitation but dces not alter the 
character of the debt. In the same way, if the 
original debt was tainted with immorality, and not 
therefore binding upon the minor, the guardian's 
acknowledgment of it does vot change its charac- 
ter. Ram Narain SINGH v, HARBANS SINGH Lah. 23 
s. 22. See Civil Procedure Code, 1108, O J, 

r.10 (1) 809 
——— 8. 23—Surety undertaking to produce 
judgment-debtor on each date of hearing—- Failure 
to produce him on a certain date—Hxecution 
proceedings terminating at a later date—A pplication 
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for execution against surety—Limitation, when 

commences —Breach, when occurs—S. 23, if applies 

Where a person stood surety for the judgment- 
debtor and according to the terms of the zamanat 
nama undertook to produce the judgment-debtor on 
each date of hearing and further stipulated that in 
case of default he would be liable to pay the whole 
amouot due under the decree, and on a date the 
surety failed to produce the judgment-debtor but the 
execution proceedings dragged on till a later date 
when the file was consigned to the record room ; ` 

Held, that the breach occurred on the date when 
the surety failed to produce the judgment-debtor and 
not on the date when the proceedings came to an 
end and that s. 23, Limitation Act, did not apply as it 
was not a case of continuous breach. JALAL DIN 
v. Mewanea RAM Lah. 459 

s. 28, applicability —Whether applies to sutt 
by mortgagee to recover money due by sale or 
foreclosure of mortgaged property. 

The application of s. 28, Limitaton Act, is confined 
to suits for possession. It cannot be appliedto a 
suit bya mortgagee for the recovery of the money 
due to him either by sale or foreclosure of the mort- 
gaged property. Even ifthe mortgagee’s remedy for 
recovery of the mortgage money has become barred 
by reason of his omission to bring a suit forsale or 
foreclosure within the statutory period, his right as 
a mortgagee cannot be extinguished under s. 23 of 
the Limitation Act. Ram ADHAR v. SHANKAR BAKHSH 
SINGH Oudh 808 

38. 31,19, 20—Mortgage of 1892—Subsequent 
mortgage in 1901—Renewal of earlier mortgage 
in 190i—~Priority— Effect of renewal -Scope of 

s. 3l— Prescribed, meaning of. 

With reference to the special class of cases dealt 
with in s. 31 of the Limitation Act, 190°, that 
section must be interpreted as prescribing a period 
of limitation even for the purposes of the application 
of ss. 19 and 20 of the Limitation Act. The word 
“prescribe” in these sections must not he understoo1 
as only meaning prescribed in the Second Schedule 
to the Limitation Act (before amendment in 1939). 

A mortgage was executed on May 24, 1892, in 
favour of the plaintiff. In 1902 another morigage 
was executed in favour of the defendant. The 
mortgage in favour of the plaintiff was renewed in 
1905 bya fresh bond which allowed time for payment 
by instalments up to 1916: 

Held, that the claim under the mortgage of 1892 
was enforceable or, at least must be deemed to 
have been enforceable in 1905 when it was renewed, 
and, the plaintiff was accordingly entitled to claim 
priority asagainst the defendant on that footing, 

A renewed mortgage may operate to keep alive 
the rights under the old mortgage as against in- 
termediate transferees on the analogy of part payment. 
But the starting point for an action for recovery of 
the debt will be fixed not merely as against the 
mortgagor but also as against intermediate mort- 
gagees in accordance with the terms of the new 
contract. Konpurt SURYANARAYANA Rao ~v. VEGASANA 
VENKATARAJU Mad. 2 F. B. 
Sch. |, Art, 32—‘Right to use’, meaning of— 

License to use, if included. 

Article 32, Limitation Act, inreferring toa right 
to use the property does not embrace a mere license 
to usethe property. A distinction is to be drawn 
between a legal right to remain in possession of the 
property anda mere license which is revocable at 
any time. LACHMAN V, RATNAKAR SINGH All, 670 
n mm Art. 65. Ses Limitation Act, 


1908, Soh, I, Art, 116 1064 
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Sch. |, Arts. 66, 67, Seu Limitation Act, 
3908, Sch. J, Art. 116 120 
— —Àrt. 74. Sre Instalment Bond 553 

Art, 75—Default clause—No waiver 

—Whole amount becoming due—Suit to recover 

whole or part after expiry of period, if barred. 

Where there has been no waiver of the benefit of: 
the provisions of a default clause made by the eredi- 
tor and owing to a default the whole amount has 
become due anda suit is brought to recover either the 
whole of that amount oronly a portion of it after 
the expiry of three years from date of ihe default (or 
six yearsif the deed be a registered one) then the 
whole claim is barred by timeand the creditor cane 
not be allowed to say that he should get a portion 
of that amount because his suit should be treated 
as one falling under Art. 74, Limitation Act. But 
waiver is to be pleaded and proved by the creditor, 
SUKE Lat v. Broora All, 205 


——— — — Att. 75—Waiver— Mere omission to 
sue, tf constiiutes waiver within Art. 15— Fresh 
consideration, if necessary—- Waiver, what amounts 
to, 

The words “waives the benefit" in Art. 75 do not 
mean the same thing as availing oneself of the 
equitable doctrine of waiver, for which either fresh 
consideration, a fresh agreement or something 
amounting to an estoppel is necessary. That doc- 
trine-is invoked against a creditor, whereas the 
waiver of the benefit spoken of in Art. 75 is some- 
thing exercised for the benefit of the creditor and 
not agairst him. The waiver therefore may be a 
purely onesided act and need not be for consideration 
proceeding from the debtor. The waiver may be 
by expression of an intention to waive the benefit 
either by communication tothe debtor or by any. 
other overt act. Waiverisa mixed question of law 
and fact and depends on the circumstances of each 
case. A mere inaction or omission to sue within 








. the prescribed period cannot amount automatically to 


a waiver within the meaning of the third column 
of this Article. To hold sowould make this article 
nugatory and the first portion of the column al- 
together superfluous, Then in every case where 
there has been an omission to sue there would 
necessarily be a waiver inferred as a matter of law 
and no further question of limitation would arise. 
Suku LAL v. BHOORA All. 205 

—_§ Art. 116. Ser Mortgage 120 


———-Arts. 116 and 65— Registered deed 
—Personal covenant to pay—Article applicable to 
claim under covenant. 

Where a mortgage deed containing 
covenant to pay the mortgage money is 
the Article ofthe Limitation Act applicable 
claim based on a personal covenant to recover the 
balance of the mortgage amount after the sale of 
the mortgaged property is Art 116 which provides 
a period of six years from the due date. Kzsrr Manu 
Umrao SINGH v. TANGUKH Rar KEDAR NATH 
i < Lah, 1064 
Arts. 116, 66, 67— Claim based on 
personal covenant to recover balance due to. mort- 
gagee after sale of mortgaged property—Limitation 








a personal 
registered, 
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for—Mortgage—Provision for mortgagee's right to. 


realise from person and other properties of mort- 
gagor on dispossession—Cause of action, when 
arises—Limitation. 

The article of the Limitation Act, applicable to a 


claim based on the personal covenant to recover the’ 


balance due to the mortgagee after the sale of the 
mortgaged property is Art, 116 which provides 
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period of six years from the due date and not Arts, 
66 or 67, 

In arehan deed besides a personal covenant to 
re-pay, there was a clause regarding dispossession 
which gave the mortgagees the right to realize from 
the mortgaged property, from the persons of the 
mortgagors and from their other properties movable 
and immovable, if they were dispossessed from the 
whole orany portion of the rehan property. The 
mortgagee instituted his suit on June 26, 1925, the 
cause of action being dispossession on March 24, 
previous ; 

Held, that the dispossession was as much a cause of 
action in a registered deed giving rise to limitation 
under Art. 116 as the cause of action of failure to 
pay onthe due date and hence the limitation was 
six years from the date of dispossession BALA BUK 
v, Nata MULL Pat.120 

Sch. |, Art. 120 —Plaintiff alleging to have 
been in possession—Cloud cast upon his title by 
dismissal of application for correction of jamabandi 

—Sutt for declaration—Limitation, when begins. 

The plaintiff alleged that he had been allalong 
in possession of the land in suit but that, owing 
to his application for correction of jamabandi 
having baen dismissed, a cloud had been cast upon 
his title which ha syught toremove by a suit for 
declaration of his title. 

Held, that limitation for the suit began from 
the date of the order of the Revenue Court. 
Baacwatt PRASAD v. UHAUHARJA Oudh 965 
Art, 132. Suz Limitation Act, 1408, 
Sch. I, Art.,148 664, 808 

—— Art. 142—Plaintif’'s casz or 
possession based on dispossession — Whether falls 
within Art, 142—Burden of proof, 

Where the plaintiff's case is one for possession 
based on dispossession, it falls within the terms 
of Art. 142, Limitation Act, and the burden is upon 
the plaintiff to establish his- possession within 
limitation. Ram SHANKAR v, Sago Dorr Oudh 371 
—_—- — Art. 144. Ser Adverse Possession 

P. G. 1100 

—— Arts.148, 132—Mortgage—Decree 
obtained by subsequent mortgagee—Prior mortgagee 
not made party—Purchaser in auction —Status of— 

Right of subsequent mortgagee to redeem prior 

mortgage—Limitation applicable. 

The parchaser at an auction in execution of a 
decree obtained by a subsequent mortgagee to which 
the prior mortgagee was not a party is to be deem- 
ed as the assignee of the mortgagor's right and of 
the prior mortgagee's right, The subsequent mort- 
gagee can redeem the prior mortgage from him. It 
will, of course, beopen to the auction-purchaser to 
redeem the subsequent mortgagee himself, if he so 
likes, provided there is no other impediment, But 
this circumstance cannot deprive the puisne mort- 
gagee of his right to redeem the prior mortgage so 
Jong as he himself is not redeemed. 

To sucha case Art, 148, Limitation Act applies 
and not Art. 132. Naroram Das v. SANWAL Das 

All. 664 

-— — ane —— Arts. 148, 132—Morigage—Suit by 

representatives of puisne mortgagee to redeem mort- 

gaged property from representatives of prior 

mortgagee—Article applicable for limitation 
purposes, 

A suit by the representatives of the puisne mort- 
gagee to redeem the mortgaged property from the 
hands of the representatives of the prior mortgagee 
is governed by Art. 148 and not Art, 132, Limitation 
Act. Whatever the ulterior purpose of the plaintiff 
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may be, sucha suit cannot be treated as one to 
enforce payment of money charged upon immovable 
property. Ram ADHAR v. SHANKAR Baxuss SINGH 
Oudh 808 
————— Sch. |, Art.149—Suit by Municipal Com- 
mittee for possession of Crown land against tres- 
passer—Limitation jor suit. 

A suit by a-Municipal Committee on behalf of 
the Secretary of State for recovery of possession of 
Crown land entrusted to its possession, against a 
tres asser is governed by Art. 149, Limitation Act, 
and the period of limitation is 60 years, LABHA SINGH 
v. MUNICIPAL CoMMITTEE OF AMRITSAR Lah. 964 
Art. 166—Civil Procedure Code 

(Act V of 1903), 0. XXI, rr. 89, 81—Oudh Civil 

Rules, r. 211—Hxecution papers sent to Collector for 

sale of self-acquired revenue paying land—Collector, 

af only a ministerial officer—Application to set 
aside sale—Limitation, when begins to run—Date 
on which sale is “approved”, 

Where after the self-acquired revenue paying 
property of the judgment-debtor has been attached 
and ordered to be sold, the papers are sent tothe 
Oollector under r. 211 of the Oudh Civil Rules for 
sale, the Collector is only a ministerial officer ap- 
pointed to sell the property and the Civil Court 
remains seized of the execution. The sale of pro- 
perty in an auction by the order ofa Court, although 

eld byan officer of the Court or by any person 
appointed in this behalf, is nevertheless a sale by the 
Oourt itself. Itis not completed until the Vours 
formally accaptsthe bid and declares the purchaser 
under O. KAT, r.84 of the Code of Civil Procedure, 
Prior to such order, the bidder, whose bid has been 
accepted by the sale officer at the time of the bid, 
does not acquire any interest in the property. The 
decree-holder is declared a purchaser only when the 
execution Ocurt “approves” of the sale and the 
starting point of limitation under Art. 166, Limitation 
Act for an application under O, XXI, r. 89, Vivil 
Procedure Oode, is the date on which the sala isso 
approved by ths Qivil Court. HARI SHANKAR v. 
Amina BIBI Oudh 719 
—— Art. 181. Ses Civil Prozedure Jode, 

1908, O. KAT, r. 2 1018 
——— ———Art.182— Decree obtaired by two 

persons—Application for execution by one—Other 

decree-holder asserting to it —Dismissal of application 
for want of prosecution — Application, if in 
accordance with law — Statement, if constitutes 

assignment—Civil Procedure Code (Act V of 1908), 

0. XXI, rr. 15, 16. 

Where one of two persons who 
decree sought to execute it and inthe course of 
execution proceedings the other gave a purshis 
stating that he had no objection to execution by the 
other alone and ultimately the application failed for 
want of prosecution : 

Held, that the statement inthe purshis did not 
amount toa relinquishment or to an assignment of 
his jnterest in the decree and that the firat applica- 
tion to execute the decree though mistaken, was 
made by a person entitled to make it and hence was 
in accordance with law. Basamiya DAWOODHIYA v. 
ABDUL KARIM Bom. 176 
an _ ——Art.182—In accordance with law’, 

meaning of —Tests to see if application is in accord- 

ance with law, 

In order to see whether a particular appli- 
cation for execution is or is notin accordance with 
law, what has to be looked to in each particular case 
is whether the executing Court would or would not 
issue execution on the application for execution ag 








have obtained a 
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‘preferred to it. The expression ‘in accordance 
with law’ in Art. 1§2 (4) should ke taken to mean that 
the application though defective in some particulars 
wasone upon which execution could lawfully be 

- ordered. Jfithe omission were euch as to make it 
impossible fer the Court to issue execution upon it, 
it should Le held that such an application was not 

“in accordance with Jaw. Where an application for 
execution in eubstantial compliance with the Jaw 
is preferred to the Court, such sn application will be 

. effectual to stay the progress of limitation whether 
the Court admits, or ejects, or returns the applica- 
tion or allows such application to be ‘amended. 
‘Each case would depend onits own facts as to 

-whether the application for execution was or was 

‘not in accordance with law., RAMGOPAL Suri Ram 
v, RAMGOPAL BHUTADA Bom. 273 

-———— Sch. J, Art. 182 (5)— Application according 

to Civil Procedure Code (Act V of 1908), O. XXI, 

rr. 11 tol4—No succession certificate—Application, 

if in accordance with law—Execution—Step-in-aid 

An application for execution is in accordance with 
law if it complies with the requirements of O. XX], 
rr. 11 to 14, Civil Procedure Code. The want of 
succession certificate no doubt may deprive the 
applicants of their remedy namely execution of the 
decree, but that would not vitiate the application 
itself. Applications in execution are not always 
successful ; nevertheless they are treated as steps-in- 
aid of execution. Pitwasao ù. Kaatr-un-Nissa 

Nag.955 

Lunacy Act (IV of 1912), ss. 71, 83—QOrder 

appointing guardian of person of lunatic—Right 

of guardian to apply for custody—Order refusing 
custody— Appealability. 

An order appointing a guardian of the person 
of a lunatic confers on the guardian, unless anything 
exceptional appears to the ccntrary,a right to the 
custody of the person of the lunatic, and the Court 
has power to make an order giving custody of the 
Berson of the lunatic to the guardian thus appoint- 
ed. 
As the power to make an order for giving custody 
of the person of the lunatic to the guardian is 
“derived from the power to appoint a guardian, an 
_order dismissing an application for custody is 
‘appealable under s. t3 of the Lunacy Act. Krisuna 
MAYYAR V. SUBBALAKSHMI AMMAL Mad 94 

Madras Clty Tenants’ Protectlon Act (Ill of 

1922), ss.4, 9—Suits against several tenants— 

Consent decree making defendants liable for 

payment of price of entire land—Validity— 

Lluintiff's right to apply unders.4 on default of 

payment. 

The sale contemplated by s. 9 of the Madras 
City Tenants Protection Act cf 1122 isa sale of the 
land in the occupation of the terant from which he is 
sought to be ejected. An order making defendants 
in different suits jointly liable for the payment of the 
value of the entire jand making them also liable to 
forfeit their right to purchase the land in default of 
payment by any one of his portion, is not contem plat- 
‘ed by s. 9. 

The plaintiff filed several suits in ejeciment against 

personsto whom he had leaeed out portions of his 

land. Each of the defendants applied to the Court 
under s. 9 for an order that the landlord shall be 
directed to sell the land fora price tobe fixed by the 

Court. An agreement was arrived at by which it 

was agreed that the tenants should buy up the suit 

sites as well assome land which they required for 
their common use and enjoyment for .a certain sum 
gf money, The amount payable by each defendant 
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: was fixed andthe Court passed an order directing 


all the defendants to pay jointly the sum fixed to 
the plaintiff. Payments were not made and the 
plaintiff applied under s. 4 for valuation of the im- 
provements ; 

Held, thatthe Court had no jurisdiction to pass 
an order of this nature under g, !, the tenants were 
therefore still entitled to avail themselves of s9, 9 and 
ask for an order for purchasing their rights separate- 
ly, and the plaintifi's application under s. 4 was not 
maintainable. RAJAGOPAL Doss v. SHANMUGAM 

Mad. 270 
Madras Hindu Religious Endowments Act (H 

of 1927), 8. 84 (2)—Application under s. 84 (2) 

—Right of parties to adduce evidence. 

Where an application under s. ¢4 (2) of the Madras 
Hindu Religious Endowments Act was dismissed 
by the District Judge without allowing the petitioner 
to adduce evidence as the Judge was of opinion that 
the petitioner ought to have adduced his evidence 
at the time of the hearing of thedispute by the Hindu 
Religious Endowments Board: 

Held, that an application under s 84 (2) was not in 
the nature of ap appeal or revision petition, but an 
application on which the parties had the right to 
produce such evidence as they wished and the Dis- 
trict Judge was, therefore, bound to give an opportu- 
nity to the petitioner to adduce his evidence. 
Kaout KADAMBI KRisHNAMACHARIAR V. J, JAGANNADHA 
NAYADU Mad. 386 (a) 
Madras Local Boards Act XIV of 1920), Rules 

relating to Election Disputes, r. 10 (c)— Ballot papers 

containing name of voter--Rejection—Application to 
set aside Election — Dismissal of application by 

Eleciton Commissioner—Power of High Court to 

issue writ of cer tiorari— Principles, 

On an application toissuea writ of 
to an Election Commissioner, the question is not 
whether there hasbeen any error in Jaw on the 
part of the Election Commissioner. The High 
Court is entitled to interfere only if there was a 
want of jurisdiction at the commencement ofthe pro- 
ceedings. Errors committed subsequently cannot 
take away jurisdiction once obtained, 

Where the jurisdiction of a lower Court depends 
on the existence of come particular fact, if that fact 
be collateral to the actual matter which the lower 
Court has to try, that Court cannot bya wrong 
decision with regard to it give itself jurisdiction 
which it would not otherwise poseess, On the other 
hand, if the fact in question is not collateral, but 
a part of the very issue which the lower Court bas 
to inquire into, certiorari will not be granted, 
although the lower Court may have arrivedat an 
erroneous conclusion with regard to it. 

Where the certain ballot papers contained the 
serial numbers of the votersand also their names 
and the votes recorded in such ballot papers were 
rejected in counting the votes and the Election 
Commissioner refused to set aside the election on the 
ground that there was no compliance with the pro- 
visions of any Act or any rule made thereunder 
and the unsuccessful condidate applied to the High 
Court for a certiorari : 

Held, that the question whether the action of the 
polling officer in inserting the names of the voters 
in the ballot papers amounted to a non-compliance 
with the provisions of the Act or rules was the very 
issue which the Commissioner had to decide and 
the High Court had, therefore, no power to interfere 
with the order of the Commissioner by way of 
certiorari, even if the view taken by him was ins 
correct, É 


certiorari 
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_Held, further, that mere perversity of the deci- 
sion isno ground for interference by certiorari, 
ABDULLAH ROWTHER v Kesava PILLAI Mad. 652 


--~- 8. 169, Sue Criminal Procedure Code, 1898, 

s. 403 322 
—— — s 198. Seu Madras Place of Public Resort 

Act, 1888, s. 12 4 
Madras Place of Public Resort Act (ll of 1888), 

$.12—Madras Local Boards Act (XIV of 1920), 

8. 198—License-fees — District Magistrate's powers 

under s. 12, whether taken away by s. 198— 

Exercise of powers under s 12—Writ of prohibition, 

whether can be issued—Hxpiry of period of license 

_-~Whether proceedings terminate ipso facto. 

In view of the terms of the Placeof Public Resort 
Act and the powers exercised by the several autho- 
rities to whom applications for license under that Act 
have to be made, it cannot be said that their func- 
tions are such as can be controlled by a writ of pro- 
hibition or a writ of certiorari, though they are acting 
in the exercise of a statutory power. 

The purpose of s. 198 of the Local Boards Act, 
1920, is rather to prescribe the authorities to whom 
applications under Act II of 18€8, should be made 
and appeals in such matters would lie, in non- 
Municipal areas. It does not take away the powers 
of the District Magistrate under s. 12 of ActII of 
1398, go far as non-Municipal areas are concern- 
ed. 

The powers of a District Magistrate under 6, 12 
can be exercised not only in cases where an applica- 
tion for license has been disposed of by the authority 
to: which application had been made but also to cases 
where there had been an appeal and the matter had 
been disposed of by the appellate authority. 

The fact that the period for which license had 
been asked for has expired does not takeaway the 
jurisdiction of the District Magistrate to exercise his 
powers under s. 12, The proceedings do not terminate 
ipso facto by the lapse of the period when no final 
ordera have not been passed thereon, GHULAM 
MOHIDEEN SARIB v, District MAGISTRATE, CHINGLEPUT 


Madras Rules of Practice, rr, 57, 59 
Practice 


landlord filed 
a suit against him on July 17, 1929, and evicted bim 
‘and subsequently the plaintifis applied for renewal 
of the kanom on the ground that they were jointly 
entitled with their brother to the kanom amount: 
Held, that the plaintiffs were not ‘kanomdars’ and 
were not entitled to apply fora renewal. AOHAYI v. 
« PARAMESWARAN NAMBUDRIPAD Mad. 249 
— — S. 3 (e)—‘Kanom,’ ‘'kanomdar,' meanings of. 
The word " kanom “in the Malabar Tenancy Act 
means a transfer bya landlord to a tenant of an 
interest in specific immovable property and if the 
kanom is evidenced by a written instrument the 
‘kanomdar’ can be no other person than the trans- 
feree mentioned in the document or his legal repre- 
sentative or assignee and the Court cannot recognise 
any other person as” the kanomdar, If any other 
person claims kanom rights it isa matter to be settled 
between him and the person mentioned in the kanom 
deed as the kanomdar. AOHAYI v., PARAMESWARAN 
NaMBUDRIPAD Mad. 249 
Marrlage—Marvriage, whether a mere civil contract— 
Marriage, if voidable. 
A marriage is not like a mere civil contract which 
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may be voidableat the option of one party on 
grounds mentioned in the Contract Act. It is either 
good or void, there is no middle course. TITLI v. 
ALFRED ROBERT JONES All. 733 
Matrimonial cases. Ses Divorce Act, 1869, s. 7 
51 
Maxim—No one can convey better title than he 

himself has. See Landlord and tenant 246 
Meetings —Chairman, powers of—-Power to adjourn. 

The Chairman of a meeting has always the 
power to adjourna meeting which is so disorderly 
that no business can be transacted thereat. Itis not 
necessary that heshould ascertain the sense of the 
meeting as tothe necessity of adjournment. J. O. 
Dias v. J. T. ALFANSO Sind 286 
Merger—Widow who is owner of malik makbuza 

muafidar rights, selling fields to occupancy tenant 

thereof—No overt act or declaration by tenant to 
retain occupancy rights — Merger, if prevented on 
account of vendor being widow— Hindu Law— 

Widow. 

Where a widow who is for the time being owner, 
ofthe malik makbuza muafidar sarkar rights of the 
fields, sells the fields to occupancy tenants thereof, the, 
general rule is that merger would occur in absence of. 
an overt act or declaration on the part of the. ven- 
dees that they intended to retain occupancy rights, 
The mere fact that the transaction in suit is voidable 
does notin law detract from the title conferred by the 
widow. Merger is not, therefore, prevented by the 
mere fact that the vendor is a woman. KASHIBAI 
v. BANDOO Nag 435 
Mesne profits — Meaning of — Distinction between 

English and Indian Law. 

Theterm mesne profits may be used to denota 
compensation (that isto say damages) recoverable 
from a person who has been in wrongful possession, 
and insuch circumstances means that which the 
plaintiff has lost by reason of the tortious act of the 
defendant, and is not the profit actually made by the 
defendant but that which the plaintifi might reason- 
ably be expected to have made had his possession not 
been wrongfully disturbed. On the other hand, it may 
be used in the sense of the profits actually received 
by the defendant which he is bound to hand over to 
the plaintiff towards whom he owes some fiduciary 
duty. In English Law the distinction between these 
two significations is preserved inthe terms “damages” 
ontheone hand and ‘account of profits’ on the 
other. In India the distinction is often forgotten. . 
NAND KISHORE Prasap SINGH v. PARMESHWAR PRASAD 
Siwen Pat. 232 
Minor—Minor defendants-- Reference to arbitration 

—Court not noting sanction to agreement~ Award 

and decree—Decree,if to be set aside only against 

minors—Civil Procedure Code (Act V of 1908), 

0. XXXIT, 1.7. ; 

In asuitin which some of the defendants were 
minors, there was a reference to arbitration and the 


minors were represented by a Pleader guardian, The 
natural guardians got the Pleader discharged and 
themselves represented the minors. They assented 


to the reference. The Judge did not expressly note . 
on the record his sanction to this agreement, Even- 
tually an award was made anda’ decree passed in 
accordance with the award. The minors then in- 
stituted the present suit in which they asked for 
various reliefs and various allegations were made 
against the natural guardians; 

Held, that although the agreement wasjvoid so far 
asthe minors were concerned, it was merely voidable 
in the cage of the’ other parties. The minors have no, 
cause of action whatever so far asthe other parties 
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to the decree are concerned and the decree in the 
former suit should be set aside as against the minors 
only and upheld as regards the other parties 
to it. NURUL Anwar v. GOLENOOR BIBI Cal. 289 
Mortgage—Binding nature— Person, if can bind 

another's inierest if that other benefits by transaction. 

It isa dangerous doctrine to allow a person to 
bind another's interest in the property simply be- 
cause that other person has benefited by the transac- 
tion. Ma Toxev. R. M. P, CHETTYAR FIRM 

Rang, 253 
—— Bond fcr money—Lease in favour of 
lender providing that part of sum payable for rent 
was to be credited towards interest on loan— Transac- 

` tion, if amounts to a usufructuary mortgage. 

Where the plaintiff took a money bond from the 
defendant for Rs. 100, payable after three years with 
interest at 2 per cent. per mensem and the defendant 
also executed a lease in favour of the plaintiff for five 
years reserving rent at the rate of Rs. 50 per annum 
providing that part of the sum payable for rent. was 
to be credited towards the interest of the money bond: 

Held, that it could not be said that the possession 
of the plaintiff was for the security of the payment 
of the loan and that the transaction did not amount 
to a usufructuary mortgage. JASSA v. DHANI Rau 

All. 607 
————Bond found tobe deed of further charge— 

Separate claim barred—Claim for money under 

bond, if barred, 

A separate claim by the mortgagee on a bond 
which is found tobea deed offurther charge may 
be barred but the mortgagee’s right to the money 
due to him under that bond cannot be held to have 
been extinguished co long as his lien by possession 
lasts Sapa Nax v, Daya Saanxar Sinau Oudh 307 

Burmese mortgagor—Mortgage before marriage 

—No orasa child—Morigage, if binds entire interest 

of mortgagor—Burmese Buddhist Law. 

A Burmese mortgagor can bind the entire interest 
ih property if his children have no vested interest 
until he marries and there isno orasa child. The 
mortgagor's wife can have no interest in this property 
if the property belonged to him and is mortgaged 
before his marriage with her, Ma Toxe v, R. M.P. 
OBETTYAR FIRM Rang. 253 
Consolidation, doctrine of — Whether can be 

applied in India. 

The English doctrine of consolidation, namely, 
that the right can arise only when all the mort- 
gages were originally made by the same mortgagor, 
cannot be applied to India. Sapa NAND?, DAYA 
SHANKAR SINGH Oudh 307 
————Construction—Deed of further charge. 

Where a mortgage-deed not only purported to be 
a “rehannama bai bil wafa  zar-i-mazid" and 
méntioned at more than one place thatthe amount 
due on both the mortgages would be paid “badafa 
wahid," (ina lump sum) andnot only bound the 
mortgagors not to transfer the mortgaged property 
in any manner until the amounts due on both the 
mortgages are not paid but contained the following 
unequivocal clauses: “We the mortgagors will not have 
power to redeem the mortgaged property without pay- 
ment of the previous mortgage money and the amount 
of this mortgage in a lump sum”: 

Held, on a construction of the terms of the deed, 
that it was adeed of further charge. Sapa NAND v. 
Daya SHANKAR SINGH Oudh 307 
Interest—12 per cent. simple interest, if fair. 

Prima facie and in the absence of 
special circumstances to the contrary, the rate of 
12 per cent, per annum simple may be taken as 
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a fair, proper and reasonable rate in a mortgage 

transaction RUKMINA v. Monis ALI Kman All. 695 

—Mortgage deed allowing mortgagor to sell 
property on condition of payment to mortgagee of 
entire sale proceeds—Title of purchaser. 

A mortgagor who is at liberty to sell any part of 
the mortgaged property subject to the condition 
that he should pay the entire sale proceeds to the 
mortgagee, fails todo so, the purchaser can not be 
held responsible for it, Raman Mar v. NATHU Man 

Lah.1010 
Oral release— Validity—Difference between 
agreement to release before purchase by stranger and 

after purchase—Evidence Act {I of 1872), 8 92 (4) 

—Registration Act (XVI of 1908), ss. 17 (1), 49. 

Where ina suit to enforce a mortgage, one of the 
defendants who had purchased a portion of the 

roperty pleaded that in pursuance of an agreement 
by the mortgagee to release the portion purchased 
by him he had paid a portion of the amount of the 
mortgage and produced an unregistered receipt which 
contained a recital of such release : 

Held, that there was nothing in law to prevent 
an oral release as between the mortgagee +rd n 
intending purchaser being proved and the defendant 
was entitled to prove such release notwithstanding 
the fact thatthe receipt was unregistered and inad- 
missible in evidence. f 

Dictum.—It may be that this result cannot be arrived 
at if the agreement of releaseis after the purchase 
as insuch acase the purchaser would be a repre- 
sentative of the mortgagor. MunuswaMy MUDALIAR V. 
QOVINDARAJA CHBTTIAR Mad. 668 
Mortgage sult—Parties—Defendants interested 1 

different items—Common defence—Decree in plaini= 

iff's favour— Appeal by some defendants without 
impleading other defendants —Maintainability. 

Where ina suit to enforce a hypothecation 
bond the defendants who were purchasers of various 
items of the hypothecated properties contended that 
the hypothecation bond wasinvalid but the Oourt 
found thatthe bond was valid and passed a decree 
in favour of the plaintiff and one of the defend- 
ants who was interested in some of the hypothecated 





properties only preferred an appeal against the 
plaintiff attacking the validity cf the bond, 
without impleading the other defendants who 


were interested inthe remaining portion of the 
hypothecated properties, and it was contended on 
behalf of the plaintiff that the appeal was 
incompetent asthe other defendants against whom 
the plaintiff had obtained adecree were not made 
parties: . 

Held, thatthe appellant was entitled to prefer 
an appeal so far as the items with which he 
was concerned were sought to be exonerated from _ 
the decree passed in the lower Court without 
impleading the other defendants. 

The question whether the Appellate Court 
should exercise its powers under O. XLI, x, 33, 
Civil Procedure Code, in favour ofthe defend- 
ants who had not appealed in &a case 
of this nature arises only at a later stage 
and has no bearing on the competency of the 
appeal. A prior mortgage debt would be an 
antecedent debt within the Hindu Law principle 
when paid off by asubsequent mortgage deed 
executed by Hindu father. BUBRAMANIA AYYAR V, 
Swaminataa AYYAR Mad, 1013 
Parties—Person not party to suit— Whether 

liable in execution proceedings. , 

There is no principleof law under which a person 
who was not a party toa mortgage suit, which was 
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brought onthe basis of a particular mortgage can 

in execution proceedings be held liable under a 

decree to which hewas nota party. DHANPAL SINGH 

v. FARIMAN Lah, 870 

Prior mortgagee decree-holder getting amount 

under decree—Whether bound to pay off sub- 
mortgages — Reimbursement, who can claim. 

Where the first mortgagee decree holder receives 
the amount under the decree he would be bound to 
apply the requisite part of that amount in paying of 
the sub-mortgage created by him so as to beable 
to re-transfer the mortgaged properties to the second 
mortgagee or the mortgagor free of all burdens 
created by the first mortgagee, and any person, 
who to protect his interest in the property is com- 
pelled to pay the sub-mortgagee, has got sufficient 
locus standi to claim reimbursement from the defen- 
dant. SUBBAKKE SHETTITHI V, ANTHAMMA SHETTITHI 

Mad. 318 

Hedemption suit— Failure of plaintiff to 
prove mortgage — Plaintiff, if can fall back on 
defendant’s admissions—Mortgage of occupancy 
holding—Suit fir redemption—Nature of suit— 

Decree, on defendant's admission—Agra Tenancy 

Act (II of 1901), s. 20. 

Where, in asuit for redemption of mortgage, the 
plaintiff fails to establish the particular mortgage, 
which he seeks toredeem, and the terms thereof, 
he cannot ordinarily be allowed to fall back upon 
the defendant's admission and to redeem aa totally 
different mortgage. Buta suit for redemption of 
an occupancy holding, illegally mortgaged by the 
plaintiff, isa suit for possession, the plaintiff offer- 
ing to pay the sum advanced bythe defendant and 
if there is no other objection toa suit for redemp- 
tion of an alleged mortgage of occupancy holding 
being treated as a suit for possession, a decree may 
be passed in favour of the plaintiff on the admission 
of the defendant, who sets up a different mortgage 
provided the defendant isnot taken by surprise and 
ig not otherwise prejudiced. DUKHI v, INDERMAN AHIR 

All, 903 
———— Redemption suit — Mortgage established — 

Plaintiff prima facie entitled to redemption— 

But plaintiff alleging defendant's lawful entry and 

possession— Question of limitation—Onus. 

Where ina suit for redemption, a mortgage is 
proved, the plaintiff prima facie becomes entitled to 
redemption. But where he alleges that the defend- 
ant has gone into pcessession and his entry upon the 
land is lawful, the question of limitation arises and 
the onus lies upon the plaintiff himself to show com- 
pletely and indefeasibly such circumstances as would 
entitle him to bring the possession of the defend- 
ant to end, - Kurro Kuer v. Noorun Hussain 

; Pat. 761 
— Rights of mortgagee — Mortgagor selling 
mortgaged, roserty with knowledge of mortgagee— 

Mortgagee, if estopped from enforcing his lien. 

The rights of a mortgagee to enforce his lien can- 
not ordinarily be defeated merely by selling some 
of the mortgaged property and paying him off in 
part outof the sale proceeds, The mortgagee is not 
estopped from enforcing his lien even if he has 
knowledge of the sale solong as he is otherwise 
entitled todo so. Raman MAL v. NATHUMAL 

Lah. 1010 
Subrogation— Prior mortgagees— Subsequent 
mortgagee, when can keep them alive for his benefit 

—Test to see if continuance is for his benefit, 

There is a presumption that the holder of the 
sulszquent mortgage, who held prior mortgages on 
the same property, could keep alive the prior mort- 
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gages ifthey were for his benefit, But this pre- 
sumption could be rebutted if the facts and circum- 
stances attending the particular transaction were 
such that it could not have been the intention of 
the subsequent mortgagee tohold the prior mort- 
gages alive. 

The question as to whether such continuance 
would be for their benefit must be decided inthe 
light cf the circumstances existing at the time of 
the transaction and the onus lies on the defend- 
ants to provecircumstances from which itcould be 
inferred that it was in their interest at the time of 
the transaction to keep the charges alive and, there- 
fore, the same may be taken to be their intention. 
DHANPAL SINGH v. TAHIMAN Lah. 870 
Muhammadan Law — Dower—Transfer of 

possession of property by widow to another— 

Widow, if can claim benefit of presumption about 

her possession being in lien of her dower. 

When the widow has extinguished her lien over 
the property by transferring possession of it to 
another, she can no longer claim tbe benefit of the 
presumption underthe Muhammadan Law about her 
possession being in lieu of her dower debt. FAHIMAN 
v. BULAQE Oudh 93 
—— — Widow's lien, nature of—Widow 

in possession during husband's life and after—~ 

Presumption of possession in lieu of dower debt— 

When does not arise. 

It is true that where a Hanafi Muslim widow has 
been in possession of her husband's property during 
his life-time and has continued in possession for 
sometime after his death, it will be presumed that 
her possession has been lawfuliy obtained and is in 
lieu of her dower debt. But this principle cannot 
be applied to a case where this plea was never raised 
by the defendants in the trial Court and it is doubt- 
în] if they can be allowed to raise it in second appeal 
having regard to the fact that it would be necessary 
to go into evidence as to the amount of the dower 
and asto whether or not the dower debt has been 
paid off by ‘the widow's possession of the house. Nor 
does the principle apply where it is admitted not 
only that the widow has transferred the property to 
another person by gift but also that possession of the 
house has been transferred by the former to the latter. 

The right of the widow to retain possession of her 
husband's property until satisfaction of the dower 
debt does not carry with it the right of selling, mort- 
gaging or otherwiee transferring the property and 
if sbe alienates the property itself and delivers 
possession thereof tothe alienee, her husband's other 
heirs are entitled to recover possession of the pro- 
perty from the alienee without payment to him of the 
dower debt Faurman v. BULAQI Oudh 93 
——— inheritance. Sre also Shias 379 
———— Co-heirs—One heir, if can represent 

co-heirs. ` 

Under Muhammadan Law one heir cannot represent. 
his co-heirs. Sakina BEGAM v. SHAHAR Bano BEGAM 

Qudh 42 
———_— Widow's share—Property never ina 
state of abeyance. 





Under Muhammadan Law the widow is en- 
titled to 1-8th share in her husband's property. 
It is a well-established rule of Muhammadan 


Law that property never remains in a state of 
abeyance but on the death of the proprietor it 
passes at once to his various heirs in their proper 


shares and no heir has anything to do with the 
share of the other heir or heirs, DHANPAL SINGH v. 
TAHIMAN Lah, 870 





Marrlage—Muta—Cohabitation originating 
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after muta marriage— Inference that muta continued 

duringthe whole period of cohabitation —Whether 

arises—Term of original muta, if material, f 

If itis once proved that the cohabitation originat- 
ed aftera muta marriage, the proper inference, in 
default of evidence to the contrary, is that the 
muta continued during the whole period of cohabi- 
tation. The term of the original muta is immate- 
rial, assuchterm, whatever it was, might have 
been extended from time to time by agreement, and 
if cohabitation between the parties continued, then 
it should be presumed that the muta continued 
during the whole period of cohabitation Sarwar 
Ara BEGAM v. ALI KHAN Oudh 803 

Mutawalll—Mutawalli spending freely on 
luxuries—If constitutes misconduct. 

If a sufi sajjadanashin mutawalli spends money on 
gramaphone records so as to fail to pay in time the 
road cess due onthe trust property, it amounts to 
a gravs misconduct on his part. SHAH NAJIBUDDIN 
AHMAD v, AMIR HASAN Kuan Pat. 557 
-—Shlas — Succession — Childless widow— 

Whether entitled to the whole of her husband's pro- 

perty in the absence of other heirs—Doctrine of 

‘return. 

Under Shia Muhammadan T.aw inthe absence of 
all other heirs, a childless widow is entitled not only 
to 8 one-fourth share in the movables but she gets 
the remainder ofher husband's property also by the 
doctrine of ‘return’. ABDUL HAMID Kuan v. Prare 





Mirza : Oudh 379 
————Wakf—Imambara, if a public place of 
worship, 


It is common for a Muhammadan owner of a house 
to build a separate imambara for the use of himself 
and. his family. An imambara is not a pub- 
lic place of worship as isa mosque or temple, but 
an apartment in a private house set apart, no doubt, 
for the performance of certain moharram ceremonies, 

The plaintifs failed to prove that members of the 
publie are at liberty to place their own tazias in the 
tmambare in dispute orto convene a majlis therein 
at their own pleasure and without the permission of 
the defendants. The utmost that was proved was that 

“members of the . public were allowed inside the 
imambara when the defendants chose to hold a 
majlis or perform any other ceremony and throw the 
imambara open to the public: 

Held, that even if there was a dedication, the trust 
was not of a public character such as is contemplat- 
ed by s 92, Oivil Procedure Code. MUHAMMAD YUSUF 
v, MUHAMMAD Swarr All, 344 
—_—_—— Mosque—Nature of its dedication— 

Right of administration of wakf—Right of 

beneficiaries 

A mosque, from its very nature, is dedicated for 
worship and is open toall Muslims, local and others. 
lt is dedicated fora specified purpose and not tothe 
local “Muslims for such benefit as they may choose 
to derive therefrom: They cannot of right claim to 
use it for any other purpose, however meritorious or 
beneficial it may be to the members of the local 
Muslim community. 

A “wakf “` property is mot vested in the “ muta- 
walli,“ but the latter isthe only individual who has 
the, right of administration vested in him; and so 
long as he is in charge of the “ wakf” property, no 
outsider has any right of interference. The “ muta- 
walli “` for the time being is to carry out the known 
objects of the‘‘wakf” and is not bound to allow 

‘such use of the wakf property, however laudable, 
as isnot shown to have been one of the objects of 
the wakf. Itis open to the mutawalli to throw open 
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the wakf property for purposes other than ‘those 
originally intended by the wakf provided they do 
not conflict with and in no way prejudice ihe latter, 
but he cannot be compelled to do so by those claim- 
ing to be the beneficiaries who are entitled only to 
participate in the benefits arising from the ‘wakf’, and 
cannot arrogate to themselves the right of setting up 
a Committee to displace the authority. of the ‘muta~ 
walli. SYED AHMAD v, ZAHID Husain All 1095 


Wakf— Sasaram khangah— Balanee of rents, 
etc, of Farrukhsiyari property — Sajjadanashin 
held entitled--Mutawalli— Neglect in repairing 
wakf property—Whether breach of trust— Rule, af 
applies to mutawalli who is also sajjadanashin, 
[On facts of the case, held that the sajjadanashin 

was entitled to take by way of remuneration the 
balance of the rents and profits of the Farrukhsiyari 
properties after defraying the costs of religious 
ceremonies, etc.] 

Jf a mutawalli with fundes in his hands, neglecta to 
repair the wakf premises and allows it to fall into 
disrepair, it amounts toa breach of trust, for if he 
knowingly and intentionally causes damage or loss 
to the wakf, or if he misdeals with the trust prop- 
erty hemust be removed from his office and the rule 
is applicable to those mutawallis who are also 
sajjadanashins, Suan NAJIBUDDIN AHMAD Vv. AMIR 
Hasan KHAN i Pat. 557 
———WIll — Bequest to strangers - Validity, extent of, 

Under Muhammadan Law a bequest toan heir is 
not valid unless the other heirs consent thereto after 
tbat death of: the testator, though a bequest to 
stranger can take effect tothe extent of one-third of 
the estate, unless tbe heir consented to the whole of 


the bequest after the death of the testator. Gnuram 
Lah, 33 ıb) 


JANNAT v. RABMAT DIN 
———— mn Consiruction — Bequest in favour 
of daughters after death of testator and kis wife 

—Effect. 

Where a willran “Ihave of my own accord given 
the ownership to all the four daughters in equal 
shares, to be enjoyed by them after my death and that 
of my wife Mussammat Samon”: 

Held, that the testator gave the entire estate to 
his daughtersin equal shares, and thatthe property 
vested in them though their possession and enjoy- 
ment was postponed until after the widow's death. 
GHULAM JANNAT v, RAHMAT DIN Lah. 33 (b) 
Murder—Plea of starvation —Penal Code (Act XLV 

of 1860), s. 302. 

The gravity of an offence of deliberate murder isin 
no way lessened because the accused was starving 
Noa Ywa v. EMPEROR Rang. 390 


Negotiable instruments Act (XXVI of 1881), 
s,5—Shahjog hundi—Shah receiving payment on 
forged hundi—Cause of action, if arises upon 
implied covenant for indemnity—-Procedure to be 
followed by drawee—Separate suit and not third 
party notice—Shahjog huudi—Liability of shah. 
In the absence of any evidence as to custom, the 

cause of action against a shah, who receives pay- 

ment ona forged shahjog hundi,to reimburse the 
drawee is for money had and received tothe use of 
the plaintiff, based either on the money having been 

paid under a mistake of fact, or without considera- . 

tion, and does not arise upon any implied covenant 

for indemnity. Jn order to recover the money the 
drawee must file a separate suit against the shah 

He cannot recover it by a third party notice. 

Under the Law Merchant, where the title of the 
holder is based upon forgery, the holder is liable to. 
make good the amount to the drawee, Under the 
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usage applicable to shahjog hundis, the shah is liable 

to re-pay the amount with interest to the drawee 

unless he produces the forger. MADHAYDAS JETHABHAL 

v, SITARAM RAMNARAYAN Bom. 959 

-$. 15—Execution of promissory note in 
favour of person as agent—-Proprietor, if can 
endorse it. 

Where upon a true construction of the promissory 
note it is clear that the name of the payee 
is mentioned therein as payee in his capacity as 
agent of his firm and not in his personal capacity, 
the true payee is really the proprietor of the firm, 
aud consequently the proprietor can endorse the pro- 
missory note under s. 15, Negotiable Instruments Act. 
CHINAMAN Yo WAH v. LETOHUMANAN CHETTIAR 

Rang. 168 
-8S 48,78 —Helder of promissory note cannot 
recover on it unless itis endorsed in his favour, 

A promissory note executed in favour of a named 
payee is payable tohis order,and is a negotiable 
instrument, Where, however, it has not been endors- 
ed by the payee in favour ofthe holder of it, such 
holder cannot recover it, VIRAPPA v. MaHADEVAPPA 

Bom 352 
(Act | of 1931), 








N.-W, F. P. Courts Regulation 


s. 34 (1) (6). Sze Contract Ast, 1872,8.43 905 
Oath—Party resiling from offer to take oath— 
Court, if should be satisfied of good reasons for 


resiling—Agreement to take oath, if terminated by 
resiling from offer. 
No conditions are attached to the desire of a party 
to resilefrom an offer totake oath and it is not 
_ necessary that the Court should be satisfied thatthe 
party had good reasons for resiling. When a party 
has resiled from his offer to take oath, the agreement 
to refer to oath is terminated and an order of the 
Appellate Court that the trial Court should deter- 
mine the case by oath is one which purports to give 
jurisdiction toa Court which the Court cannot 
have. Rup Siyen NAYAL v, ARJUN Sen All. 686 
Oudh Civil Rules, r. 211. Sez Limitation Act, 
1908, Sch. 1, Art. 16 719 
~~. 269-A as amended In 1930—‘Land 
Revenue’, if includes cesses which landlords have to 


pay. 

For the purposes of valuation the words “land 
revenue” in r. 269-A of the Oudh Oivil Rules (as 
amended in 1930) include not only the actual land 
revenue paid to Government but also the cesses, 
which the landlords have to pay. BHAGWAN Din v. 
BADRI PRASAD Oudh 161 
Oudh Courts Act (IV of 1925), s. 7. Seg Trusts 

Act, 1&82, s, 34 267 
-—-—-—S 12 (1). Sse Civil Procedure Code, 1908, 
- 0. XLII, r. 1 (w) 815 
~———- S, 12 (2). See Civil Procedure Code, 1908, 

O, XUl,r1 371 


Oudh Estates Act (lof 1869), ss. 13 (a), 14,15 
—Gift by father-in-law to son in law—Property, 
if ceases to be ancestral—Permission to mortgage, 
tfnecessary. 

Neither under the Oudh Estates Act I of 186) nor 
under the ordinary Hindu Law, isa son-in-law an 
heir of his father-in law, and the provisions of 
ss, 13 (a), I4 and 15 0f the Oudh Estates Act make 
it clear that a village which was ancestral 
property in thehands of a person ceases to 
beso when itis gifted to his son-in-law. In respect 
of such property which becomes  self-acquired, no 
written permission of the Collector is necessary 
for mortgaging it, JANG BAHADUR SINGH v. Ewaz 
MoBAMMAD Oudh 612 
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————S§ 22, 
Ses Interpretation of Statutes 878 
Ser Oudh Estates Act, 1969, s. 32-A 42 





— 5, 22—Person within class specified in 3. 22 

— Whether a stranger. 

A person who is within any of the classes speci- 
fied ins. 22 of the Act of 1859, is not a 
“stranger”, RAMANUJ BHAN BAKHSH SINGH V MANRAJ 
KUER Oudh 878 


—~-—-8, 22—Widow,if can succeed as holder 
of settled estate- Whether can constitute fresh 
stock of descent. 

A widow can succeed asthe holder of a settled 
estate. The widow is entitled to succeed under 

s 22of the Act of 1869, and it is clear from the 


-language of «.2?, sub-s,(1) ofthe Act of. 17 that 
the legislature expressly contemplated widow 
succeeding to a settled estate. Therefore, she ig 
entitled to succeed to the settled estate, 4 must 


to the 


be capable ofholding the estate according 
she will not 


provisions of the Act although 
constitute a fresh stock of descent. 

Sections 16 and 17, Qudh Settled Estates Act 
apply in terms to any person who is for the time 
being entitled to and in possession ofa settled 
estate and such a person may bea widow who 
succeeds to the estate on an intestacy. RAMANUJ 
Buzan BAKHSH SINGH v. MANRAJ KUER |, Oudh 878 

ss. 32-A, 22— Absence of custom of single 
heir succession — Applicability of rule of 

Muhammadan Law. 

Where there is no custom of single heir succession, 
as regards the succession to the non taluqdari 
property, the ordinary rule of Muhammadan Law 
would apply when parties are Muhammadans. BAKINA 
Bream v. SHAHAR Bano BAGAM Oudh 42 
—-——85. 32-A, 22—Merger of less estate in greater 

estate—When can be permitted, 

The merger of the less estate in the greater estate 
cannot be permitted where the result will beto apply 
a rule of succession to the rest of the estate varying 
the rule provided by the personal law of the parties 
to whom the said estate belongs; in other words, 
the under-proprietary rights purchased by a persoh 
cannot beallowedto be merged in the superior 
proprietary rights of the talugdar because that would 
be to impose upon lands and other properties a 
limitation of descent, which is at variance with the 
ordinary law of descent of property applicable inthe 
cage, and a subject has no right to impose upon 
land or other property any such limitation of 
descent which is at variance with the ordinary law 
of descent of property applicable in his case. 
BAKINA BEGAM v, SHAHAR Baxo BEGAM Oudh 42 


ss, 32-A, 22—Purchase and accretions to 

parent estate —Succession ~ When governed by s. 22, 

Unless atalugdar complies with the provisions of 
s 32 A, Oudh Estates Act, 1 of 18-9 ss amended by Act 
JIL of 1910 and by a registered instrument bearing 
a non-judicial stamp of Rs, 15 executes a document 
declaring that the immovable property situate in the 
United Provinces, in which he hasa separate, perma- 
nent, heritable and transferable right, is a part of his 
estate forthe purpose of the Act, no purchase and 
no accertions made by him to the parent estate can 
be governed by the provisions as to succession con- 
tained in s, 22 of Act I of 1689, Sakina PEGAM v. 
Saanar Bano BAGAM Oudh 42 
Oudh Rent Act (XXII of 1886),s 4 (3). Suz 

Oudh Rent Act, (1886), s 156 609 
——— 8, 4 (3)—Sutt for arrears of rent and 

ejectment—Admission that land in euit is governed 
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by s. 4 (3)—Admission, nature of-—Whether can be 

withdrawn even if made under misapprehension, 

An admission by the defendant ina suit for 
arrears of rent and ejectment, that the land in suit 
is governed by s 4 (3), Oudh Rent Act, is at best 
an admission ofa question of mixed law and fact 
and the admission cannot be «lowed to be with- 
drawn in second appeal, even if it had been made 
under amisapprehension HARIHAR Dorr v. KAPUR- 


ESTATE Oudh 850 
dea ss. 36, 37. Szz Oudh Rent Act, 1856, 
8. 156 609 
--——— sS, 107. Ses Wajib ul-arz 818 


s. 107— Grove-holder's interest— Whether 


transferable. , 
In the province of Oudh the interest of a grove- 
holder is transferable by voluntary transfer orin 
execution of a decree by a Oivil or Revenue Court 
or otherwise, subject, however, toany custom, or 
contract to the contrary, BINDESHURI Devi v. SARDAR 
Kuan 4 Oudh 818 
ss. 156, 4 (3), 36, 37—Clearing culttvating 
lease for unspecified period fixing yearly rent— 
Document unregistered— Tenants, if statutory tenants 
—Effect of 2, 156, Oudh Rent Act on non-registr ation 
—Hegistration Act (XVI of 1908), s. 17 (1) (d). 
The holder of aclearing cultivating lease foran 
unspecified term is an ordinary statutory tenant 
under ss. 36 or 37 of the Oudh Rent Act and s. 4 (3) 
does notlay down any rule debarring tenants of 
newly cultivated land from obtaining statutory pri- 
vileges in it fora period of fourteen years. There- 
fore, under s. 156, Oudh Rent Act notwithstand- 
ing anything contained in the Registration ` Act, 
patias granted for any term not exceeding ten years 
by landlords to statutory tenants shall be deemed 
good and valid without their being registered. 
NARAIN SINGH .v, JAGAT Jir SINGH Oudh 609 
Oudh Settled Estates Act (Vof 1917). Ses 
Interpretation of Statutes 878 
Settled property and non-settled property— 
Rights of testator in respect of the two—Creation 
of charges to secure matnienance allowances— 
Whether valid and enforceable. 
“In respect of non-settled. property, the testator has 
an unfettered right to bequeath that property to any 
one and in such manner as he thinks fit, provid- 
ed that hisdispositions are in accordance with law. 
The gift of an absolute estate to the widow is 
valid. The restrictions imposed upon the legatee 
in respect of her power of bequest or gift must be 
pet aside as void, being repugnant to the grant of 
an absolute estate. The creation of charges to 
secure maintenance allowances is perfectly valid 











and enforceable. RAMANUJ BHAN BAKHSH SINGH v. 
Manras KUER A Oudh 878 
——— S, 15. Ser Vill—Construction 878 


ss. 22 (2), 15, 16—Widow in possession of 

Settled Estate—Whether can make gifts. 

No person in possession of- settled estate can 
create any charges upon it which will hold good 
beyond his own lifetime. But the mere fact that 
the testator inserted these provisiong in his will, 
which are invalid sofar as the settled estate is 
concerned, will not make the whole willinvalid in 
respect ofthat estate. The power _ to make a will 
or gift conferred upon the widow is undoubtedly 
void sofar as thesettled estate 18 concerned, be- 
cause she cannot constitute a fresh stock of des- 
cent. and, therefore, cannot make a will under s, 2/, 
sub-s. (2) and she cannot make a gift, as such a 

ower is barred by s. 15, and is not covered 
by the limited power of transfer conferred by s. 16 
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of the Actof 1917. RAMANUJ BHAN BAKHSH SINGH v. 

MANRAJ KUER EA Oudh 878 

Part performance =Doctrine of — Applicability to 
iIndia—No equitable relief can be granted where 
contract has become time-barred, ‘ 

The equitable doctrine of part performance is not 
applicable to India and no equitable relief can be 
given evenon the lines set forth in Walsh v. 
Lansdale (1882) 21 Oh D 9 where the contract set up 
in defence toa claim for rejectment is time-barred 
under Art. 118 of the Limitation Act, RÈVINIPATI 
APPALA RAJU V. GANDREDDI NAGANNA Mai. 16 
Partition—Plots allotted to a person on partition— 

Person, if bound by: transactions of . predecessors-in- 

interest. 

Where a person has been allotted certain plots 
on partition, he is bound bythe transactions of 
bis predecessors-in-interest, although if in the 
partition the plots in question had been allotted 
to a different co-sharer it is conceivable that 
different rights might arise. CHANAR SINGH v, CHANAR 
SINGH All. 898 

Preliminary decree — Subsequent order of 

Court to effect partition, necessity of—Importance 


of following procedure prescribed in the Civil 
Procedure Code. 
[Importance ofthe Courts inthe N-W.F. Pro- 


vines strictly following the procedure laid down by 
the Civil Procedure Code, in the necessity of effect- 
ing partition finally by a subsequent orderof the 
Oourt when a preliminary decree has been passed 
in a partition suit pointed out.}. Guran Ditrav T. 
R DITTA P. C. 654 
Partnership — Defendant's proportionate share in pro- 
fits and losses of firm—Presumption is that 
defendant is partner. 

Where it is established beyond doubt that the 
defendant shared in the profits and losses in a fixed 
proportion in a firm, a strong presumption is raised 
in favour of his being a partner and it is upon him 
to “explain or get rid of" this presumption. Banst 
Ram v. Jagan Natu 5 Lah. 969 

Joint decree against partners—Death of one 
partner— Suit by surviving partner against legal 
representatives of deceased partner for contribution 

— Maintainability—Jurisdiction of Small Cause 

Court. 

Where a joint decree was passed against the 
plaintif and his partner and after the deat of 
the latter, the plaintiff instituted a suit in the 
Small Cause Court for contribution to the extent 
of Rs. 200, against the legal re presentatives of 
his deceased partner in respect of the amount 
paid by the plaintiff to satisfy the joint decree, 
but the plaint was returned to be represented to 
the proper Court on the ground that no suit for- 
contribution, but only a suit for accounts, lay: 

Held, that a suit for contribution onthe Small 
Cause side was maintainable as the partnership 
had ceas:d to exist andthe order returning the 
plaint was erroneous. P, Guruswamr Narok v. 
VENKIDANMAL Mad. 451 

Parinership-at-will— Intention to dissolve 
can be inferred from circumstances. 

In the case ofa partnership-at-will the intention to 
dissolve may be inferred from circumstances showing 
that one of the partners bad abandoned his interest in 
the concern, OFFICIAL REOBIVER, INSOLVENT'S ESTATE. 
LAHORE v. DIN MOHAMMAD Lah. 49 (a) 

Suit for accounts—Held, was within time— 

Limitation, 

Where the conduct of the parties indicates that 
the old partnership, though technically dissolved by 
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the death of one of the partners, is continued by 
taking in as a partner, the, son of the deceased 
partner, asuit for accounts brought by the son will 
be in time, even though brought’ after the period of 
limitation from the dissolution of the old partner- 
ship, Baner RAM v, Jagan Nata Lah, 969 


Partnership Act (IX of 1932), s. 69—Joint 
Hindu family business—Whether comes under s. 69 
—Verifiertion of plaint by father alone asmanager— 
Sufficiency —Hindu Law. 

The members of a Hindu undivided family carry- 
ing on a family business as such are not partners in 
such business. A father and son forming a joint 
Hindu family do not come under s. , 69, Partnership 
Act, and as the father and son form a joint Hindu 
family a Hindu father as managercan act on behalf 
of the family by signing and -verifying a plaint. 
HARDEO Ram v, FIRM GIRDHAR LAL KANHAYA ne 16 

All, 5 


88.69, 74 (b)—Suits for enforéement of 
claims accrued before commencement of Act—S. 69, 
when applies—Pending litigations, if saved from 
operation of s.69—Litigations started after October 
1; 1933-—-Whether affected by s. 69, 
Section 69, Partnership Act, applies to suits for 

enforcement of claims accrued before the commence- 

ment of the Act, if such suits are started after s. 69 

begins to operate. Section 69, being an enactment 

which deals with procedure only, i. e., the mode in 
which a rightof action already existing shall be 
asserted, may be considered as retrospective in its 
operation and may beheld toapply prima facie to 
all actions pending aswell as future. Consequent- 
ly, while pending litigations in respect of rights 

already accrued arssaved from the operation of s. 69 

by 5. 74 (b), the latter section does not save litiga- 

tions started after October 1, 1933. SURENDRA Nata 

Dz v. Monowar De Cal. 671 


Party wall—Righis of the two neighbours inter se 
—Construction by one of them on half of the width 
of the wall—Whether amounts to ouster—Right to 
injunction 
A party wall of which the two adjoining 

owners are tenants-in-common cannot be treated 

as a wall divided longitudinally into two strips, 
one belonging to each of the owners. One of 
them is, therefore, entitled to use of the whole 
width ofthe top of the wall subject toa similar 
right of the other anda construction by which 
one of them encroaches upona width of 14 inches 
out ofa width of 2Linchesisan ouster in ao far 
as the width occupied by the other is concerned 
and the latter is entitled for a perpetual injunction. 
JAGGU Mau v. Burm Sain Lah 87 


-Patent—Infringement—Article manufactured under 
secret process—Sale of such article in public, if a 
public user, 
When an article manufactured under a secret 

process is of such a character that nobody by examin- 
ing it can find outthe secret of that manufacture, 
then the sale of that article in public cannot amount 
to public user of the process. 
tion between public user and private user. Whe- 
ther a process his been publicly used or not, is 
aquestion of fect. The sale of aa article manu- 
factured under a secret prozess may amount to 
a public user of the prozesa, bacause tha article may 
be of sach acnarastor that anybody buyingit and 
getting it examined by exparts can ascartain the 
secret of its manufacture, and if the article i3 of 
that character, thesaleof the articlein public would 
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involve a disclosure of the secret of manufacture 

andthus amount to public user of the process, 

LALLUBHAIL V. SHAMALDAS Bom 481 
— Infringement— Public user, what is. 

The fundamental principle underlying the doc- 
trine of public user is that the patentee could not 
give any consideration to the public for the grant 
nor does he add to the knowledge of the public, 
ifthe invention which he claims to be new was 
either known to the public or used in public before 
the application for the patent, that is if the public 
already possessed everything that he could give. 
What is necessary to bə proved therefore is that the 
prior user was public. Public use does not mean 
use by the public, but uso in a public manaar and 
not secretly. LALLUBHAI V. SHAMALDAS Bom. 481 





Manufacture, what constitutes. 

Manufacture comprehends not only productions but 
also the meansor method of producing them, so that 
a new process or an improvement on an old process 
willbe a manufacture within the meaning of the 
Patents and Designs Act. LALLUBHAI v. SHAMALDAS 

Bom. 481 
Patents and Designs Act (I! of 1911), ss. 2 14) 

(b)—To acquire a design’, meaning of, 

‘To acquire a design’ within the meaning of 
s. 2 (14) (b)ofthe Patents and Designs Act means 





the transferof proprietary rights inadesign and 
not merely learning a design. Mouwamwap ABDUL 
KARIM v. MOHAMMAD YASIN All, 214 
———s. 38. Sre Patent 481 


——>— 8. 38 allows secret user for reasonable 

profit 

Where there has been no more than a secret usa 
ofthe invention by the inventor with a view t> 
taking out a patent or the manufacture for the 
inventor and under injunctions as to secrecy by a 
manufacturer, the patent will be good. But thia 
will not be ths case where the secret process has 
been used for profit or whers tha inveation wis 
communicated toa third psraoain a mwner which 
both in law and in equity allowed him to do what he 
liked with the invention. Section 38 of the Patents 
and Designs Act allows a secret user for a reasonable 
profit. LALLUBHAIY. SHAMALDAS Bom. 481 


s. 46 (1) (3)—Entry_ that plaintif is 
proprietor of registered design—Whether prima facie 
evidence to that effect, 

The languagein s. 46 (1) implies in the words 
“addresses of proprietors of registered designs” 
that there is an entry thatthe plaintiff is the 
roprietor of thé registered design in question, and 
by sub-s. 3 0£8, 46 such an entry is prima facie 
evidence to that effect. That is, there isnot under 
the Act conclusive proof from the entry that tbe 
plaintiff is the proprietor ofthe design but there is 
prima facie evidence that he is the proprietor. | 
MOHAMMAD ABDUL Karim v, MOHAMMAD Yasin 

All. 214 

——-——83. 56,46 (1) (3) -Suit for infringement 
by plaintiff whose design is registered—~ Whether 
defendant can plead that plaintiff was not pro- 
prietor of design. 

Where the plaintiff, a manufacturer of trays of 
brass, who had got a certain design registered 
under the Patents and Designs Act, sued the 
defendants for infringement, apparently under 
s. 53 ofthe Act: 

Held, that the defendants could plead that the 
plaintiff was not the author of the design and 
that he had not acquired it from any one with rights 
of the author in the design and that the design was 
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a common one fora long period prior to the regis- 
tration. MOHAMMAD ABDUL KARIM v. MOHAMMAD YASIN 
All. 214 

Penal Code (Act XLV of 1860), ss. 23, 24, See 
Provincial Small Cause Courts Act, 1887, Sch. II, 
Art. 35 (tù) 763 
ss. 32, 34—Mere presence at time of com- 
mission— Whether sufficient to attract s. 34—~ 

‘Omission’, when can be an ‘act'— Onus of proof. 

The mere presence of a person at the time of the 
commission of an offence by his confederates is not 
in itself sufficient to bring bis case within the 
purview of s, $2, Penal Oode, unless the community 
of design is proved against him. Although in view 
of the provisions of s. 32, Penal (ode, an omission 
is included inan act, it is incumbent that such 
an omission must be illegal and the onuslies on the 
prosecution to show that thé omission which is 
being treated as an act, was either an offence or was 
prohibited by law or was one which furnished 
grounds fora civil action as required by s. 43, 
Penal Code, which defines what “illegal” means. 
An inaction which is not shown to be illegal would 
neveramounttoan act under the Penal Code. It 
is an ‘illegal inaction alcne thatcan make a person 
equally liable with the actor himself. BASHARAT v, 
EMPEROR Lah, 222 
s. 75—Order under s, 110, Criminal Pro- 

cedure Code (Act V of 1898), if makes s. 75 applicable 

—One previous conviction ien years old—Appli- 

cability of s 15. 

An order under s. 110, Criminal Procedure Code, 
cannot be used in order to bring an offender within 
the ambit ofs. 75, Penal Code. 

Section 75, Penal Code, should not be used in a case 
in which there is not on record to the discredit of the 
offender anything more than one previous conviction 
and that already ten years old. Jumo INDRIS v, 
EMPEROR Sind 316 

ss, 84, 307— Offence under s. 307—Unsound- 
ness of mind, defence of—Burden of proof— 

Criminal trial—Motiveless murderous attack on 

strangers— Absence of attempt at concealmeni— 

Expert opinion as to insanity—Corroboration by 

eminent authorities — Defence, if made out— 

Insanity at the time of offence—Tests—Expert 

opinion should prevail over lay opinion of trial 

Judge—Criminal Procedure Code (Act V of 1898), 

8. 471—Detention of accused in Mental Hospital. 

The burden of proving that an accused person 
was of unsound mind when he committed the 
offences with which he is charged, is upon the 
accused. 

The persons upon whom the accused made mur- 
derous assaults were utter strangers to him and he 
had absolutely no motive in firing at them. 
He committed the offences without any attempt at 
cohcealmentof thecrime, There was no accomplice 
with him, and not only did he shoot one person, 
but he tried to kill two «and there was also no pre- 
meditation in the comm‘ssion of the offences. The 
medical evidence as to the mental condition of the 
accused given by the specialist in mental diseases 
was that he was insane at the time of the commission 
of the offence. The account of the disease hebephrenia 
given by eminent authorities fully corroborated the 
expert opinion ; 

Held, that the accused was suffering from unsound- 
ness of mind tọ such an extent as to make him 
incapable of knowing the nature and character of 
his act, which he had committed, and which made 
him incapable of understanding that the act he was 
doing was moreor less wrong, or was an offence 
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againstthe law of the country, that his cognitive 
faculties had been affected by unsoundness of mind 
and that he was entitled toan acquittal, 

Held, also, thatin such matters the opinion of the 
expert on lunacy‘cannot be brushed aside upon 
the strength of the lay opinion of the trial 


udge: 

Bold, further, that as the accused was proved to bé 
a criminal lunatic and as in the opinion of the medical 
expert, there was no likelihood of his ever regaining 
his mental capacity, he might be directed under 
s. 471, Criminal Procedure Code, to be detained in 
safe custody in a Mental Hospital, 

To ascertain whether a person was incapable of 
knowing the nature of the act, a very common test is 
to ask whether the man would have committed the 
act if a Policeman would have been at his elbow. 
Ongar Darr Nigam v, EMPEROR Oudh 780 
—ss, 88,92. Sze Penal Code, 1860, ss, 326, 

326, 109 425 
——-—- S. 97—Deceased losing temper with accused 

and threatening accused with scythe—Blow aimed 

at deceased in self-defence— Death—Right of private 
defence, tf exceeded. 

Where the deceased on losing his temper with the 
accused’ his brother, threatened him with a scythe 
and the accused, apprehending that he was about to 
be hit on the head with a scythe, aimed a blow at 
the deceased in self-defence and this resulted in the 
fracture of the deceased's skull : 

Held, thatinthe absence of any other evidence to 
the contrary, the accused cannot be held to have 
exceeded the right of private defence. Ara Monam- 
MAD v EMPEROR Lah. 622 

sa 99—Right of private defence—Mutual 
fight—Private defence, if can be pleaded— Person. 
giving first blow, if material. 

Where there is a mutual fight, neither of the parties 
is entitled to aright of private defence. Moreover, 
in such a fight it is immaterial as to who gave the 
first blow. MUHAMMAD v. EMPEROR Lah. 474° 

S.99—Right of private defence of the body 
of accused's wife—EKatent of—Exercise of right 
occasioned by assault with intent to commit rape. 

The right of private defence of the body of a 
person’s wife extends to the voluntary causing of 
death if the offence which occasioned the exercise 
of the right was an assault with the intention of 
committing rape. MOHAMMAD SHAFI v, EMPEROR 

Lah. 19 (a) 
—— ss, 99, 100—Amount of harm legally 
justifiable in exercise of right of private defence— 

Batent of. 

No hard and fast rule can be laid to deter- 
mine the amount of harm which is legally justifi- 
able or permissible in the exercise of the right 
of private defence. Every case is to be consider- 
ed on its own facts and before giving any accused 
person the benefit of the right of private defence, 
a Oourt of law must be satisfied that his case is 
clearly covered by the general exception. If a per- 
son is armed with a hatchet and disables his ad- 
versary by the infliction of one blow on his head 
it cannot be urged that he has any reasonable ap- 
prehension left that if he did not repeat his blow, 
grievous hurt will be the consequence. ABU ZAR v, 
EMPEROR Lah, 113 

s. 100—Self-defence, extent of — Marpit 
brought about by deceased— Accused hitting rather 
harder in resisting the attack of the deceased— 

Right of private defence, if exceeded, 

Where a man has been attacked by another man 
and uses a Weapon such as alathi, it is impossible 
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to lay down with any sort of accuracy the extent to 
which the attacked person rightfully acts in his 
defence, Where ina marpit brought about by the 
illegal act of the dead person himself the accused 
while resisting the attack of the deceased happens to 
hit him on the head, rather harder than perbaps he 
intended to have done and thus kills him, he cannot 
be said to be exceeding his right of self-defence and 
should not be convicted. ALLAH DITTA v. EMPEROR 
Lah. 209 
————- $8, 100, 302, 304—Private defence— 
Deceased assaulting accused's pregnant wife violently 
with a weapon—Accused giving blows on deceased 
and fracturing skull—Accused giving water and 
allowing deceased to return home—Conviction under 
either ss. 302 or 304~Legality of—Right of 
private defence, if abused. 
A person armed with a weapon broke the door 
‘and rushed into the hut of the accused and assaulted 
the pregnant wifeofthe accused violently ; where- 
upon the accused came with an axe, struck the 
assaulter several blows but when the assaulter fell 
down, his skull having fractured, the accused gave 
him some water and allowed him to go home, 
whence he was carried to hospital but died on the 


way: 

Held, that the accused was justified in protecting 
his wife and had no intention to murder the deceased 
and that he had not exceeded the right of private 
defence and could not, therefore, be convicted either 
under s, 302 or s, 304, Penal Code. Uraon BHUMIJ v. 
EMPEROR Pat. 301 
————8. 105—Private defence of property—Thief 
effecting retreat throwing away property on the 

i ali if justified in causing death of 

thief. 

Unders, 105, Penal Code, if the thief had effected 
his retreat with the property or if the property had 
been recovered, the owner of that property has no 
right to proceed with violence against the thief. 
_. The mere fact that before the accused gave the 
deceased a blow on the head, the deceased had struck 
him with a lathi will not justify the accused or his 
associates to cause many serious injuries on the body 
of the deceased. RAKHIA v. EMPEROR Lah, 27 (b) 
—-—--—- $8. 111, 302, 352—Abettor, liabilitu of— 

Act committed different from act abetted—Burden 

of proof that act committed was probable consequence 

of instigation. 

By reason ofs, 111, Penal Code, an abettor may be 
liable for a different actthan the one he instigated 
provided the different act was a probable conse- 
quence of the abetment and was committed under the 
influence of the instigation. But where the act in- 
stigated is thrashing and the act done is stabbing, 
the act of stabbing being a different act from the 
act of thrashing which was the actinstigated, the 

‘prosecution must show not only that the act of 
stabbing was committed under the influence of the 
instigation but also that it wasa probable consequ- 
ence of the instigation to thrash. A probable con- 
sequence of anact is one whichis likely or which 
can reasonably be expected to follow from such an 
act. An unusual or unexpected consequence cannot 
be described as a probable one. When the consequ- 
ence of an act is such that a reasonable man could 
not be expected to foresee that it would follow from 
such an act, such consequence cannot be described 
as aprobableone. On the contrary it can only prop- 
erly be described as an unexpected, unlikely or 
improbable consequence. GirvA PRASAD SINGH v. 
EMPEROR All, 999 (b) 

88.111, 302, 352—Master ordering servant 
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to chastise or beat deceased—Servant holding 

deceased but master murdering deceased—Offence 

of servant, 

A person who unknowingly assists in the commis- 
sion ofa crime is not himself guilty of that crime 
or of aiding or abetting it. Where, therefore, the 
master ordered the servant to chastise orbeat the 
deceased and in obedience to that orderthe servant 
caught him and held him for a beating by the master 
who, instead of beating him, suddenly produced a 
spear-head from his pocket and plunged it into the 
deceased : 

Held, that it could not be saidthat the servant 
knowingly held the deceased for any purpose other 
than chastisement and he was not guilty of the 
abetment of the murderous attack by the master but 
only guilty of abetmentof ordinary assault punish- 
able under s, 352, Penal Code. GiryaPrasap SINGH 
V, EMPEROR All 999 (b) 

ss, 111, 302, 352—Murder not premeditated 
but result of passions engenderedin sudden quarrel 

—Sentence of death is not called for—Criminal 

trial—Sentence. 

Where the murder is not a premeditated one but the 
result of anger and passions engendered in a sudden 





quarrel, itis nota case where a sentence of death 
is necessary in the interests of justice. GIRJA 
PRASAD SINGH v. EMPEROR All. 999 (b) 





ss. 111, 302, 352—Use of spear-head not 
probable consequence of anything said or done by 
instigator— Conviction of abettor for abetment of 
murder —Legality of. 

Where the use of a spear-head by the person 
instigated is nota probable consequence of anything 
said or done by the person instigating but a most 
unexpected and unusual consequence, the 


convic- 
tion of the former for abetment of murder which 
the latter has committed, cannot be sustained. 
Girsa PRABAD SINGH v. EMPEROR All. 999 (b) 


s. 114—Abetment—Act of abetment must have 
taken place prior to commission of offence, 

In order to bring a case within s. 114, Penal Code, the 
abetment must be complete, apart from the presence 
of the abettor; in other words, the act of abetment must 
have taken place at a time prior to the actual com- 


- mission of the offence and it is only when the abettor 


happensto be present at the time of the commission 
of the offence itself, that the operation of s, 114 
would be attracted. Where nvither any community 
of intentionnor any abetment prior to his presence 
at the spot has been established on the record 
against the accused, he cannot be held guilty of 
any offence, BASHARAT V. EMPEROR Lah. 222 
—— 88.143, 144. Ser Penal Code, 1860, s. 430 
767 
———s5. 147, 333, 302 read with ss. 149 and 
396-149—Unlawful assembly—Original object only 
to beat opponents—Rioting assuming serious com- 
plexion—Kobbing of ornaments of women—Murder 
of Police Inspector—Wounding of constable—Acts, 
if constitute same transaction—One charge and one 
trial of all in respect of all offences—Legality of— 
Criminal Procedure Code (Act V of 1898), s. 235, 
In the beginning the objectof an unlawful as- 
sembly was to beat one B and certain persons 
belonging to their opponents’ party, but as events 


developed and when the rioters discovered that 
B was not to be found in the house, 
the common object of the rioters assumed a 


more serious complexion. They turned their at- 
tention to the womenfolk in the houses and began 
to rob them. The Sub-Inspector arrived on the spot 


with his party, But step by step as events developedi 


a 
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the riot assumed a more serious complexion with 
the result that ultimately the Sub-Inepector lost 
his life and a constable was grievously injured. The 
accused were tried at one trialfor offences under 
es. 117, 323, 302 read with 149 and 396-149, Penal 


ode : 

Held, that the series of events constituted one 
and the ssme transaction and hence, unders, 225, 
Criminal Procedure Code, the Judge was fully 
justified in framing charges in respectof the four 
offences committed by the accused in the course of one 
and the same transection: 

Held, also that as in this case an unlawful assembly 
had existed from the very outset before the dacoity 
with murder was committed, and it wasin the course 
of the riot that theoffenceof dacoity with murder 
was committed, the Sessions Judge was well advised 
to makeclear the joint and constructive responsi- 
bility of all the rioters for the offence of dacoity with 
murder committed in the course of the riot. BISRUNATH 
vy. EMPEROR Oudh 978 
-8. 148—Only those members of unlawful 

assembly actually armed with deadly weapons are 

punishable under s. 148. 

Only those members of an unlawful assembly 
can be convicted under s. 148 who are actually 
armed with deadly weapons and not the others. 
FoRDIL v. EMPEROR Lah. 132 

ss. 148, 324—Convictions under—Only one 
sentence should be passed—Criminal trial, 

Where the convictions are under s. 324, Penal 
Code and under s. 148, Penal Code, only one sentence 
shculd be passed under either one or the other of the 
sections. Kusar SINGH v EMPEROR Lah. 198 (a) 
s. 149—"In prosecution of the common object 

of theunlawful assembly,” meaning of. 

. The phrase “in prosecution of the common object 
of the unlawful assembly” in a 149, Penal Code, means 
that the offence (committed) was immediately con- 
nected with the common object of the unlawful 
assembly, of which the accused were members, In 
other words, the act must be one which upon the 
evidence of the prosecution witnesses appears to have 
been done with a view to accomplish the common 
object attributed to the members of the unlawful 
assembly. RAGHUNANDAN V EMPEROR Oudh 96. 
ss. 149, 302—Rioting — Common object to 
beat opposite party—Some armed—One member 
without premeditation killing one member of 
opposite party—Other memlers, if guilty of murder. 

Where thecommon object of an unlawful assembly 
was only to beat the members of the opposite party, 
and, during the prosecution of this object, one of 
them, onthe spurofthe moment and without pre- 
meditation, thrust a spear into the abdomen of 9 
member of the opposite party and killed him: 

Held, that it couldnot be said thatthe murder 
was committed in prosecution of the common object 
of the assembly and the other members of the 
assembly could not be held guilty of murder under 
s, 302 read with s. 149, Penal Code, inasmuch as they 
could not be imputed with a knowledge that the 
murder was likely to be committed in prosecution of 
their common object. RAGHUNANDAN Vv, EMPEROR 

Oudh 96 
s.174—Offence under—Magisirate in whose 

Court accused has failed to appear—Whether can 

try the case~—Criminal Procedure Code (Act V of 

1898), ss, 195, 487, 480, 485, 

An offence under s. 174, Penal Code, is covered by 
f, 195, Criminal Procedure Code, and as the excep- 
tions provided in ss. 480 and 485 donot apply to it, 
a Magistrate in whose Court the accused has failed 
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to appear cannot try it, The probibition is absolute 
aod the consent or otherwise of the accused is im- 
material, MUHAMMAD Din v. Emperor Lah. 514 (a) 
$.179—Complainant examined as prosecution 
witness—Hxamination relevant—Refusal to answer 
questions touching asubject on which he is bound to 
state the truth—Conviction under s. 179—Legality 

of—Criminal Procedure Code (Act V of 1898), 

ss. 480, 219, 

An examination of the complainant as a witness 
for the prosecution of persons who have already been 
committed to Sessions on his own complaint, is 
relevant and the Magistrate has a discretion to 
require the complainant as a witness under s. 219, 
Criminal Procedure Code. Where, therefore the 
Magistrate finds that on such examination the com- 
plainant is guilty of refusing to answer questions 
touching a subject on which he was bound to 
state the truth, and takes proceedings against him 
under s. 480, Criminal Procedure Code and convicts 
him under s. 179, Penal Code, the conviction should 
be upheld. Morr LAL v, EMPEROR All 907 
———S8.193. Ses Oriminal Procedure Code, 1898, 

s. 476 619 





s. 193—Accused setting matters right before 
Tribunal —Actually in lock-up for 18 months— 
Accused student having wasted 5 years—No pro- 
secution for not complying with terms of pardon— 
Sentence. 

The accused committed perjury in the Court of a 
Magistrate but had done his best to put the matter ` 
right before the Tribunal. He bad been actually in 
the lock-up for almost 18 months. He was 
a student when he wasarrested and 5 yearsof his 
life had been wasted. He might have been prosecut- 
ed for failure to comply with the terms under 
which he was given a pardon but he had not in fact 
been prosecuted; - z 

Held, thatthe sentence of 18 months was too 
severe and should be reduced to one of 6 months. 
Braum DATT v. EMPEROR Lah. 547 
s 193—Intention to divert suspicion and 

conceal one's guilt, if an offence—Liability of 

accused under 3. 193. 

The mere intention todivert suspicion and conceal 
one’s guilt need not necessarily amount to fabricat- 
ing evidence which may appear in a judicial pro- 
ceeding orina proceeding taken before a public 
servant or before an arbitrator so that such authoris- 
ed person would form a different opinion. But if 
theact ofan accused person comes within the 
language of s. 192, Penal Code, hecannot take 
shelter behind the cireumstance that he is an accused 
person to escape the penalty unders 193, Penal 
Oode. BHAGIRATH LAL © EMPEROR All, 619 

s. 193— Wiiness examined in enquiry 
regarding headman of a village—Oath, if can be ` 
administered to witness — Conviction of witness 
under s, 193 — Legality of. 

A Magistrate has no power to administer an oath-to a 
person when he is examined asa witness before him 
in an enquiry regarding the headman of a village. The 
orders of a Magistrate in respect of such matters 
are executive orders and the accused cannot be convict- 
ed under s, 193, Penal Code. Daya Ram v. EMPEROR 

All, 133 (a) 
ss. 193, 465 — Fabrication of electoral roll 

—Whether an offence. 3 

Procuring by improper, dishonest and fraudulent 
means, the entry in the finally published electoral 
roll, of the names of persons who were not 
legally eligible to vote, and wilfully and improperly 
omitting from the electoral roll the names of 
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certain other persons entitled to vote, and 
fraudulently and  dishonestly altering the 


electoral roll after its final publication, by inserting 
certain names therein without lewful authority, are 
offences punishable under se, 193 and 465, Penal Code. 
Nor AHMAD vV, JOGESH CHANDRA SEN Cal. 657 
————-§, 201. See Penal Code, 1860, ss. 326, 

326-109 425 
———s. 224, Explanation —Sentence under a 224 

—Whether should run consecutively with sentence 

for main offence. 

There is nothing in the explanation to s 224, 
Penal Code, to require that a sentence of imprison- 
ment under s. 224 must be made to run consecutively 
to a sentence imposed forthe main offence of which 
the accused has been convicted. EMPEROR v. OHOKHU 
Yrsu “Bom. 34 


s. 300, Excep. 1—Grave and sudden 
provocation—Tests to see if accused acted under. 
The test to see whether the accused acted under 
grave and sudden provocation is whether tbe provo- 
cation given was in the circumstances of the case 
likely to cause a normal reasonable man to Jose 
control of himself to the extent of inflicting the in- 
jury or injuries that he did inflict. Bagas DIN v. Em- 








PEROR Lah 204 
s 302. 

Sez Murder 390 

See Penal Code, 1860, s. 100 301 





$. 302-—Absence of legal evidence based on 
legal testimony —Conviction for murder, if can be 
based on mere suspicions—No eye-witness—Con- 
fession retracted—Blood-stains found on clothes of 
accused—Conviction, if proper. 

In a murder trial, mens lives and liberties 
cannot be imperilled upon mere probabilities and 
upon mere suspicions engendered in the mind of 
the trial Judge. The decision of a Judicial 
Tribunal must rest upon legal evidence based upon 
legal testimony. Where the confession of an accused 
person is retracted and it cannot be used in 
evidence against his co-accused and there is no 
eye-witness of the occurrence and though some 
suspicion may attach against one of the accused 
yet there is no legal proof of his guilt, the accused can- 
not be convicted on the mere finding of blood-stains 
on bis clothes, Where the trial Judge has allowed 
his imagination to play upon the facts of the case 
and he has filled up the gaps in the evidence 
adduced on behalf of the prosecution by making 
presumptions against the accused, no conviction can 
be based on mere suspicions. CHBUTKAU v. EMPEROR 

Oudh 52 
—— -—8. 302—Murder—Baluchi custom of killing 
for unchastity—Whether extenuation of crime— 

Sentence, mitigation of. 

The Baluchi custom of killing for unchastity is no 
extenuation of thecrime of murder and cannot be 
taken into consideration in the mitigation of sentence. 
Kat v, EMPEROR Sind 976 
ss. 302, 34—Several persons armed with 

lethal weapons assaulting a single person and striking 

him on vital part of body—Common object—Death 
caused—All persons, if guilty of causing death. 

Where several persons armed wıth lethal weapons, 
such as lathis and kantas, assault a single person 
and strike him several times on a vital part of the 
body, not only the person who actually inflieted the 
fatal blow, but all are guilty of causing his death, 
inasmuch as the death was caused in the prosecution 
of a common object, and the rioters, even before 
hey moved to action, knew that death was likely to 
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be committed in the prosecution of their common ob- 
ject. OHAIT SINGH v. EMPEROR . Oudh 81 
————$s.302, 149, Sze Crimival Trial 978 








- s. 304 Sge Penal Code, 1860, s. 100 301 
-——-——§ 307. Ses Penal Code, 1860, s, 84 780 
S. 324. Sze Penal Code, 1€6%, 2. 148 

198 (a) 


ss. 326, 326-109, 201, 88, 92—Devil 
dancers attempting to cure a woman by branding 
her—Death due to injuries—Woman's husband 
burying her due to panic—Offences—Good faith of 
accused, if an extenuating circumstance—O ffence 
of husband, nature of—Sentence— Criminal trial. 

The accused were hillmen and three of them were 
devil dancers who attempted at one C's request 
or at any rate with his consent, to dispossess C's 
wife of a devil by applying a hot ladle (Karchhuli) 
to her mouth and throat and to various parts of her 
body, with the result that she died. C subsequently 
became frightened and buried the body of his wife, 
and for this reason he was convicted under 
s 201, Penal Code as well as of abetting the other 
offence : 

Held, that s. 326 and not 3. 301-4, Penal Code 
applied, that the hurt was grievous because it 
endangered life, and it was caused voluntarily because 
theappellants must be held to have known that 
they were likely to cause hurt which endangered 
life, that ss, 88 and 92 did not apply as the woman 
did not give her consent to this abominable treat- 
mentand that the view that as the devil was in 
possession of her she could not signify consent could 
not taken by the Ocurt. 

Held, also that as their ultimate motive was to 
cure the woman and that however barbarous their 
methods were, they were certainly acting in good 
faith but it would be extremely dangerous in any way 
to countenance a ctime of sucha heinous nature on 
the ground that it was only believed to be the means 
to an end which is worthy of praise: 

Held, further that it was possible to reduce the 
sentence of C under s, 201l on the ground that his 
action was due to panic rather than a deliberate 
attempt to shield his confederates from punish- 
ment. Pan SINGE V. EMPEROR All, 425 
— s, 332— Special pass obtained for liguor— 

Illiterate constable seizing it suspecting absence of 

certi ficate— Assault— Provocation, if suficient— 

Sentence. 

A party of villagers headed by the accused N. 
had decided on a feast. They went to the trouble 
of obtaining a special pass from Government forthe 
purpose and paid for it like honest men. Two of 
their members went and fetched the liquorina 
bottle and a canister,and brought it back to the 
village. Just as they were about to hand it over to 
the expectant gathering assembled for the purpose, 
a police constable appeared, and froma distance of 
25 paces told them to stop, and asked them what 
they had in their hands. They took no notice but 
proceeded on their way. The constable then went 
up to them and stopped them in front of the place 
where their expectant companions were awaiting 
their liquor. The pass was shown and the constable 
was obviously told that everything was in order. 
But he could not read and did not believe them ; 
he therefore told oneof the party to accompany him 
to the Police station where he could get the ‘chitthi' 
read. There was quite naturally a strong protest 
against this suggestion. Theconstable then caught 
hold of the canisterof liquor and was about to take 
it away: 

Held, thatthe provocation was both grave and 
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sudden, when the surrounding circumstances are 
taken into consideration. It istrue that the prestige 
of the police must be upheld, but there is another 
side to the picture. The prestige of Government 
stands higher than that of its servants. It ig even 
more important that the people of the land should 
feel they are being dealt with honestly and in good 
faith, and not that their money is taken for passes 
on theone hand and their liquor taken away from 
them with the other, 

[While conviction was maintained, the sentence 
‘was reduced to fine imposed and imprisonment al- 
ready undergone] NATHOO VIJAIRAM GACLI © EMPEROR 

Nag. 211 (b) 
S 332—Vaccinator ordered to vaccinate 
women and children— Knocking at accused's door— 

Implied consent to enter—Assault— Obstruction to 

public servant—Cantonments Act (11 of 1924), s. 247 

—Four hours’ notice—Whether necessary in case of 

entry with implied  consent—Criminal trial— 

Sentence—Boy of eleven acting -under influence of 

elder brother. 

During the prevalence of small-pox ina Canton- 

` iment area an order was passed by the Civil Surgeon 
and communicated to alady vaccinator that she 
should go and vaccinate ladies and children in the 
Cantonment area, She went to the house of the 
accused and knocked at the front door and the 
door behind the house. It became known to the 
inmates of the house as to who was seeking admis- 
sion, She waited for five minutes, during which time 
admission was not refused. The door wes not closed 
from inside and she entered. It was alleged that 
when she entered the house she was roughly handled 
by thetwo accused and her frock was torn. She 
received some hurt at the hands ofthe two accused 
She remonstrated and said that she had come to 
vaccinate and that the accused should behave 
politely : but they instead of desisting, inflicted some 
injuries on her: 

Held, that under these circumstances the person 
seeking admittance could assume that he or she had 
the implied consent of the house owner to enter and 
if the person making the entrance happened to be a 
public servant who has enteved the premises in order 
to discharge his or her public duties and if he or 
‘she is obstructed or assaulted, as the vaccinator was 
assaulted in the case, an offence under s, 232, Penal 
Code, would be made out: 

Held, also, that the entry contemplated in s. 247, Can- 
tonments Act, which requires four hours’ written notice 
is an entry without the consent of the cccupier or 
the owner but asthe entry in the case was with the 
implied consent of the accused, no question of a 
four hours’ notice arose and the person who ob- 
structed her was guilty under s. 332, 

Held, further, thatas oneof the accused, a boy 
of eleven, had not taken any prominent part in the 
incident and whatever little he did might have been 
under the influence of his elder brother, his conviction 
might be set aside KALLAN KHAN v. EMPEROR 

f All, 469 
s. 353—KFzxecution warrant not complying 
with Civil Procedure Code (Act V of 1908), 0. XXT, 
r. 24 (3)—Resistance to such warrant, if an offence. 
If in an execution warrant sought to be executed, 
the date on or before which it is to be executed and 
the date on or before which it isto be returned to 
the Court is not specified, the warrant is bad, Thus 
the warrant being illegal, a person resisting its 
execution by the Amin commits no offence under 
p. 353, Penal Occo, KIsHoRI LAL v. EMPEROR 
All. 157 
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———— $. 366. See Criminal Procedure Code, 1898, 
s. £97 493 


PEAN. 366, 498--Complaint by husband under 


s 366— Conviction under s. 498—Jurisdiction to 
convict under s,498—Test in such cases—Criminal 
Procedure Code (Act V of 1898', ss. 199, 4 (b). f 
Where a complaint has been filed by a husband, it 
is a question of construction in each case as to 
whether it amounts to a complaint of an offence under 
s. 498, Penal Oode. Jf a petition contains an 
allegation of facts which, if proved by evidence, 
would constitute an offence under s. 498, such 
petition is clearly a complaint by the husband of an 
offence under s. 498, for which he desires the accused 
named by him to be prosecuted. The fact that there 
are other allegations in the petition which, by 
themselves or in conjunction with those relating to 
an’ offence under s, 498, constitute a more serious 
offence, such as one under s. 366, will not make the 
complaint any the less a complaint under s. 498, 
Penal Code. The essence of the matter in 
such cases is that the husband complains of his wife 
being taken or enticed away from him, the know- 
ledge and intention of the person accused being 
as required by the section. If force or fraud is also 
alleged or ifthe woman isalleged to be below a cer- 
tain age, such additional facts may render the accused 
liable for prosecution for other offences in addition 
to an offence under s. 498 or in place of it. If 
such additional facts are not established by evidence 
but the evidence brings home to the accused an 
offence under s 498, the Court cannot refuse to con- 
vict the accused merely on the ground that the 
jnitial complaint did not mention s 498 or that it 
purported to be in respect of an offence under a. 366, 
The test which may be applied ina case like this 
is whether if the allegation of the use of force or 
fraud, misappropriation of ornaments and of the 
woman's age be eliminated, the remaining part of the 
complaint fulfils all the requirements of a “com- 
plaint” under s. 498, Penal Code. Moman SINGH v. 
EMPEROR All. 697 
—-~§, 376-—-Rape—Conviction cannot be based 
on bare testimony of the woman alleged to be raped. 

In a charge for rape,in the absence of ‘any cor- 
roboration it is not proper to convict the accused on 
the bare testimony of the woman alleged to be the 
victim, Amar SINGH V. EMPEROR Lah, 894 
———-— S, 376 —Rape-Vulval penetration, sufficiency 

of for offence—Rupture of hymen, if necessary. 

There is a distinction between vulval penetration 
and vaginal penetration. It is not necessary that 
the hymen should be ruptured in every case. In 
order to constitute rape the statute merely requires 
medical evidence of penetration, and this may occur 
and the hymen remain intact. JANTAN V. EMPEROR 

Lah, 218 
$.376—Sentence under Penal Code (Act 

XLV 1860), s 376—Accused of 13 years—Sentence 

of stripesand four years—Detention in reformatory 

for 10 months- Double sentence, legality of. 

A boy of 18 years wasconvicted under s. 376, Penal 
Code, and sentenced tosome stripes of cane and four 
years’ imprisonment in order that he may be sent to 
Reformatory School, The boy was accordingly de- 
tained for ten months. On revision in altering the 
sentence to one day's simple imprisonment: 

Held, that if the sentence of imprisonment were 
to be remitted andthe whipping upheld, the fact 
would remain that the accused would, for all prac- 
tical purposes, be receiving a double sentence, namely, 
imprisonment in addition to whipping nor could the 
sentence from four years to the term already un 
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dcrgone, be reduced as the punishment suffered in 
Keformatory School could not be less than four 
years. LURKHUR v, EMPEROR All, 582 
s. 378. Sze Provincial Small Cause Courts 
Act, 1887, Sch II, Art. +5 (iz) 763 

$. 379. Suz Civil Procedure Code, 1908, 
O. KAT, rr. 24, 44 428 
S, 379—Bona fide assertion of title to crops 

attached—Removing of crops, whether fraudulent, 

If a person in assertion of a bone fide title accruing 
before the attachment remove the crops, he cannot 
be said to be acting dishonestly or fraudulently. 
Beni v. EMPEROR All. 428 
s. 395. Sez Extradition Act, 1903, ss 7,8 

















580 
— s. 396. Sese Criminal Procedure Code, 1898, 
s. 339 , 596 





—§. 396, scope of—Rioters leaving scene of 
occurrence only after murder of a person—Liability 
to punishment for murder and dacoity. 

Section 396, Penal Code, applies even where murder 
was committed for facilitating the escape of the 
perpetrators of the crime while retreating. Con- 
sequently where the rioters only left the scene of 
dacoity after they had practically killed the Sub- 
Inspector and seriously wounded certain constables, 
all the members of the unlawful assembly, in virtue 
of the provisions of ss. 395 and 302 read witha 149, 
Penal Code rendered themselves legally liable to 
punishment for the offence of murder and dacoity. 
BISHUNATH v. EMPEROR Oudh 978 
-———— $8, 396,149. Sge Penal Code, 1860, ss. 147, 

333, 302 978 
-———S, 397— Scope of—Operation of section is 

not ccnfined to case of actual causing of injury or 

attempt to cause injury. 

Section 357, Penal Code is intended to cover the 
case of a pereon who displays a deadly weapon to 
frighten his victims or their neighbours or wha 
makes use ofany deadly weapon for other similar. 
purposes. Ita Speration is not confined to cases 
where the wéapon is used actually for causing injury 
or for attempting to cause an injury, to another. 
INDAR SINGH v. EMPEROR Lah. 51 

S, 409— Public servant acting in the course 
of employment -Whether can set up breach of 
regulation by superior officer. 

A servant acting within the scope of his employ- 
ment cannot, in order to defraud his master, set up 
breach of his master’s regulations in his own tavour, 
A public servantis expected to discharge his duties 
honestly whether bis movements be properly super- 
vised or not, and it would be setting a very bad 
principle if such reprehensible conduct onthe part 
of the accused is condoned merely on account of the 
negligence of those who were in duty bound to con- 
ALLAH Ditta v. iuperor Lah. 887 
——-—88, 409, 477-A—Criminal Procedure Code 

(Act V of 189%), s. 215—Separate trials and con- 

victions of two persons—Order for commitment of 

both to Sessions for joint trial for conspiracy— 

Commitment on evidence taken in former trials— 

Legality. 

Where two persons were charged with offences 
under ss. 409 and 477-A, Penal Code and tried 
separately and convicted but on appeal the Sessions 
Judge considered that they should have been charged 
under s, 120-B read with ss. 409 and 477-A and 
ordered them tobe committed to the Sessions by 
the Joint Magistrate on the amended charge, and the 
joint Magistrate, after asking the accused if they 
wished to cross-examine the witnesses examined at 
the former trials, committed them to the Sessions ; 
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Held, that the commitment was illegal inasmuch 
the evidence against each accused was givenin the 
former trials in the absence of the other. In re K. 





BELLI GowDER Mad, 256 
——S.411 Ses Criminal Procedure Code, 1898, 
8, 233 423 


s 415—Damage or harm caused musi be 
necessary consequence of act done—Contingent 
injury is not enough. 

In order to bring a case within the second part 
of s. 415, Penal Code, damage or harm caused, or 
likely to be caused, must bethe unecessary con- 
sequence of the act doue by reason of the deceit 
practiced or must be necessarily likely to follow 
therefrom, and the Jaw does not take into account 
remote possibilities that may flow from the act, 
The damageor harm must be the proximate ‘and 
natural result of the act or omission and does not include 
vague and contingent injury. Ratan Sinam v. Em- 
PEROR Lah, 30 


w——— $8. 430, 143, 144—Accused charged for 
mischief by cutting river bandh causing diminution 
of water supply—Charge under ss. 143 and 144 also 
against them—Acquittal under s. 430 — Accused, if 
entitled to acquittal under ss, 143 aud 144. 

Where the accused were charged under s. 430, 
Penal Code for committing mischief by cutting the 
bandh of a river causing thereby diminution of water 
supply for agricultural purposes and they were 
also charged for being members of an unlawful 
assembly with the common object of cutting the 
bandh and the Magistrate did not convict them 
on the ground that no diminution in water supply was 
caused : 

Held, that the accused were enlitl:d to be acquitted 
under ss. 143 and 144. Dopraz Manton v, EMPEROR 

: Pat. 767 

S 447—Necessity of proof of intention to 
annoy, ete, for conviction. 

When a person commits trespassfor the purpose 
of committing an offence, even then he would be 
guilty under 8.447, Penal Code, An intention to 
annoy, insult or intimidate may be. proved by direct 
evidence and may be inferred from circumstances. 
The intention of the accused must be present before 
a conviction under 8. 447, Penal Code, can follow, 
The mere fact that an accused might have the 
knowledge that his act would annoy, insult or 
intimidate the person in possession would not be 
guficient. MaHapEov EMPEROR All. 407 


s.447—Offence under 8,447 in respect of 
land in possession of 
entitled to possession, tf can bring complaint. 

The complainant was entitled to the possession of 
the plots under a mortgage which was subsisting, 
but he had let out the plots to certain sub tenants 
who were ejected by the accused after committing 
offence under s. 447, Penal Code: 

Held, that the person entitled to possession and 
indeed anybody was entitled to file complaint, 
MAHADEO v. EMPEROR Alt. 407 
——_—-S, 458. Sez Criminal Procedure Code, 1898, 

s 297 493 
——_——-§. 465. Ser Penal Code, 1830, s.198 657 
s. 477-A, See Penal Code, 1860, s. 499 

256 

———~$. 498. See Penal Code, 186), s. 366 697 
———-s 498—Complaint by father— Evidence 
recorded—Statement by husband that complaint filed 
with his consent—Conviction under s, 498, if balin 

law —Criminal Procedure Code (Act V of 1898), s. 

439—Conviction under s. 498, Penal Code—If can 











sul-tenants—Mortgagee , 


K) 


lx . 
Penal Gode—cencld. 


= pgn into one under s, 366-A or s. 373, Penal 
ode. 

Complaint under s. 498, Penal Code was filed by the 
father of the abducted girl. After all the evidence was 
recorded, the husband of the girlstated that the 
complaint was filed with bis consent : 

Held, that the conviction under s. 498 was bad in 
law in that the complaint and the evidence on which 
the petitioner was convicted had been made by 
& person who was not authorized in law to make such 
8 complaint at all. 

Held, further, that the High Court cannot alter a 
conviction on a charge under s. 498, Penal Code 
only toa conviction under s. 366-A ors 373, Penal 
Oode as these offences are major offences, MAHANDI 


v, EMPEROR Lah. 721 
——-—-—8, 500. Ser Criminal Procedure Oode, 1898, 
s. 198 443 ıb) 


Plaint—Amendment—Power of High Court to decide 
real dispute. 

Where the defect in the statement of claim, 
could have been remedied by an amendment of 
the plaint, if the objection had been taken in the 
Oourts below and all the relevant facts are before 
the High Court, the High Court is upon the facts 
found by them, justified in determining the real 
dispute on the merits. MAHADEO Prasan SINGH v. 
KARIA BHARTI ' P. ©. 1100 
e~ Amendment of--Suit on promissory note— 

Application for amendment at late stage to base suit 

on original loan or on the groundof fraud— 

Permissibility—Civil Procedure Code (V of 1908), 

0. Vir. 17, 

The plaintiff filed a suit on a promissory note said 
to have been executed by the defendant on Septem- 
ber 1,1927. The suit was filed on August 26, 1930. 
On June 25,1931, an application was made with a 
view to base the cause of action on the loan itself, 
when the plaintiff found that the Court was likely to 
hold that the note wasa forgery. It was also clear 
that the loan andthe execution ofthe note were 
simultaneous. The District Munsif dismissed the 
application for amendment ; 

Held, that the District Munsif did not act errone- 
ously in the exercise of his jurisdiction or even in 
tlie exercise of his discretion in dismissing the ap- 
plication for amendment; 

Held, further, that a suit on a 
cannot be converted into a suit based on fraud or 
deceit, especially at a late stage, YELAMANOHILI 
ANANTARAMAYYA ~V. SURYADEVARA NARASAYYA 

Mad, 266 
Pleadings—Amendment—New issue—Opportunity to 
` opposite party to meet new case should be given. 

The Oourt has a discretion to allow an amendment 
of the pleadings or issues or to raise fresh issues 
at any stage of the case. Butif the course to be taken 
is mot fair to the party against whom it is to be 
taken, or will take him by surprise then the Court 
ought to give him an opportunity to meet the new 
case, LALLUBHAI V. SHAMALDAS Bom, 481 
Decision on issues not raisedin pleadings— 

Whether operates as res judicata—Civil Procedure 

Code (Act V of 1908), s, 11. 

The Civil Procedure Code, requires that the 
pleadings of the parties either in an original or in 
an Appellate Court must bein writing. .It does not 
contemplate that there should be oral pleadings 
except with the leave of the Court, which should ba 
recorded on the order sheet. Hence the Court has no 
jurisdiction to decide an issue unless the issue is 
yaised before it by pleadings. Consequently, the deci- 
gion onan issue not raised cannot operate as res 


promissory note 
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judicata in a subsequent suit. SURBDEO BEHARI LAL v. 
Firm RAMA Naxp-Dwarxa Das All. 497 
Defendant's case other than alleged in written 
statement—Plaintiff prejudiced—New plea, if can 
be entertained. 
Where the case argued on behalf of the defendant 


is substantially different from the case in the 
written statement, the defendant should not be 
allowed to base his defence on the case disclosed 


in the course of the evidence Jed by him, after the 
plaintiff had closed her case, if it is such as to take 
her by surprisé especially when unless the defendant s 


èë 


ease is limited to the written statement, the plaintiff - 


has had no op- 


will be greatly prejudiced as she 
urged by the 


portunity of meeting the contentions 
defendant. Macan LAL v KRISHA BIRI All 1068 
————~ Pleadings should be definite. 

Tt is necessary that the pleadings should be defi- 
nite in order that evidence should be produced bear- 
ing on the issues. KANHAIYA Lat v, Coampa Devi 

All 545 
stalements in, must be taken as whole— 

Interpretation. 

Any statement inthe pleading must be taken as 
a whole and itis not permissible for the Court to 
dissect that pleading. GOURHARI v. Sayama SUNDARI 

Cal. 1055 
Powers of Attorney Act (VII of 1882), s. 3— 

— Scope of. 

Section 3, Powers of Attorney Act, does no more 
than indemnify the holder of a power-of-attorney 
for actions done by him in good.faith if the deter- 
mination of his power by the death of the person 
granting it was unknown to him at the time. RADHABAL 
v., MANGIA Nag.251 
Practice. Sze Suits Valuation Act, 1887, s. 8 366 

Interference in pending cases by High Court. 

Sze Criminal Procedure Code, 1898, s. 439 320 
— —— Appellate Court, when can differ from 

finding of fact of lower Court, 

Ordinarily where the judgment of the Court below 
is ona pure question of fact depending on the 
credibility of witnesses, it is not desirable that an 
Appellate Court should differ. But where that Court 
has not discussed the evidence and has mentioned 
witnesses only by numbers and not by names, the 
Appellate Court may differ. Jogar Nata SINGH v. 
SHER BAHADUR SINGH ; AN. 1078 

Attempt to apply analogy to cases with 
different facis, deprecated, 





The attempt to apply judicial decisions by analogy | 


to cases the facts of which are different, results in 
confusion and must be deprecated. Monammap 
Younis v. TILOK Onanp All. 1058 
Case tried on the question, whether petitioner 
is idiot—Court finding that he: was not idiot but 
feeble-minded to enter into contract—Power of 
Court tomake a new case 
In a case which has been tried on the question, 
whether the petitioner is an idiot or not,.it is not 
open to a trial Court to make a new case based on 
the ground that, slthough the petitoner was not 
an idiot, be was a feeble-minded man who could 





not have entered into a contract of marriage, TITLI 
v. ALFRED ROBERT JONES All. 733 
Commission — Application for commission 


after date of first hearing—Refusal of application 

on the ground that commission may entail 

adjournment of trial, legality of—Madras Rules of 

Practice, rr. 57, 59. 

Under r. 57 of the Madras Civil Rules of Practice 
an application for a commission should be made 
before the date of the first hearing of the suit, 


rare 
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But an application made after the first hearing 
cannot, however, be dismissed merely because the 
issue of a commission might entail an adjournment 
of the trial, though an applicant who delays his 
application until after the date of first hearing 
is liable to the risk of being refused an adjourn- 
ment of the trial to enable him to have the com- 
mission returned in time for the trial, Murara 

OHETTIAR v S. R.M A.R, RAMANATHAN OHETTIAR 
Mad, 452 1b) 
Court using its discretion vested in it, one 

way— Presumption by Appellate Court : 

Where a Gourt uses its discretion given to it, in 
one way, the Appellate Court must presume, that 
the lower Court did not think itnecessary to use the 
discretion the other way. Suiv Das SINGH v. KARAM- 
OHAND & Sons Lah, 772 
——KEvidence—Duty of party knowing all circums- 

tances, to give evidence, 

It is the bounden duty of a party personally know- 
ing all the circumstances of the case to give evidence 
in the suit and be subjected to cross-examination, 
and his non-appearance as a witness would be the 
strongest possible circumstance, going to discredit 
the truth of his case, SHAH MUHAMMAD KHAN v., 
AHMAD ALI Kuan Oudh 987 
Evidence on record—High Court, if should 

order re-trial. 

The High Court will not order re-trial if all the 
available evidence is on the record and will decide 
the case itself, RAGHUMAL Kisuen Das v. OFFIOIAL 
RECEIVER, PESHAWAR Pesh, 90 
—--—— Evidence—Writer should be called to prove 

writing. 

The answer given by the Collector to an applica- 
tion, asto the existence of a certain village is not 
evidence unless the writer of the answer is called a 
witness and it cannot be usedin evidence against the 
other party. JAGDEO SAHU v. MAHABIR PRASAD 

Pat. 602 
is binding on all 








- Jurisdiction—Statute-law 

Courts. : 

Although their Lordships of the Judicial Com- 
mittee, as every other Court, attempt to do substan- 
tial justice and to avoid technicalities, their 
Lordships, like any other Court, are bound by the 
Statute law, and if the Statute law says there shall 
be no jurisdiction in a certain event, and that event 
has occurred, then it is impossible for their Lord- 
ships or for any other Court to have jurisdiction. 
Oxngne Moore Y. AKESSEH PAYEE P. ©. 896 

Question of fact whether misdeseription in 
insurance policy is material or not partly one of 
evidence and partly one of fact—Civil Procedure 

Code (Act V of 1908), 3 100. 

Whether a misdescription in insurance policy is 
material or isnot, is partly a question of evidence, 
and also partly a question of law. Dawsons Bank, 1 TP. 
v. THE VULOAN INSURANCE Co., LTD. P. C. 311 
——-- Suit defended on merits—Jurisdiction, if can 

be questioned afterwards. 3 

It is not open to tbe defendant to say that the 
Court had no jurisdiction toentertain the suit after 
having defended it on merits. Gauxwar BARODA 
State v. HABIB ULLAN All, 824 
Withholding of written evidence throwing 

light on proposition— Whether sound. 

lt is an inversion of sound practice for those desir- 
ing to rely upon a certain state of facts to withhold 
from the Oourt the written evidence in their posses- 
sion which would throw light upon the proposition, 
Suan MUHAMMAD Kuan v. AHMAD ALI KHAN 
Oudh 987 
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Pre-emption—Custom—Wajib-ul-avz—Dastur shafa 
bamujib riwaj-i-mulk wa Shastra ke—Muhamma- 
dan Law, rule of—Whether modified by these words 
— Applicability in towns—Custom of pre-emptron— 
How far applies to Hindus—Transfer in favour of 
strangers without right of pre-emption being claimed 
—Effect of —Existence of custom, if disproved. 


Theright of pre-emption is one that has been 
recognised by the Muhammadan Law, and originally 
was limited to that law. Subsequently it was adopt- 
ed by the Hindus, and became modified in different 
places by local usage. Thus in different villages the 
sustom of pre-emption began to vary and thein- 
cidents of it differed from place to place. In towns 
the right recognized by Muhammadan Law has not 
become modified by local custom. 

A right of pre-emption in accordance with the 
usage of the country is clear and definite enough to 
form proof of a custom. 

Where the wajib-ul-arz for a kasba contained the 
words dastur shafa bamujib riwaj-i-mulk wa Shastra 
ke (“rules as to the right of pre-emption. There isa 
custom of preemption in accordance with the usage 
of the country and the Shastras ;”) 

Held, that the words “wa Shastrake’ did not 
convey any reference to local custom and that unless 
it is shown that the ordinary rule of Muhammadan 
Law is to be modified by these words, that rule muat 
be held toapply and the custom of pre-emption, which 
it isclearly the intention of the wajib ul-arz, to record 
must therefore be the custom as understood in 
Muhammadan Law. 

The mere fact that in a number of instances frans- 
fers had taken place in favour of strangers, without 
a right of pre-emption being claimed is not sufficient 
to disprove the existence of a custom or to prove 
thata custom which has been proved has fallen into 
disuse. JAGANNATH v. INDERPAL SINGH All, 172 


Document evidencing the transaction of 
‘transfer, whether should be taken at face value or 
real intention of parties to be seen—Lew as it stands 
at present in Oudh—Deed creating permanent lease 
in favour of mortgagee—Premium applied towards 
mortgage debts—Right transferred, heritable and 
transferable—No right of re-entry—Transféror 
relinquishing all rights—Transaction, if a sale of 
under-proprietary rights giving rise to right of 
pre-emption— Deed—Construction— Question of title 
—Construction, if a question of law- Appeal— 
Oudh Laws Act (XVIII of 1876), Chap II, s. 9. 


Per Full Bench—The ruling reported in 
Ajodhyav. Sheo Shankar, 100 Ind. Cas. 193 impliedly 
overrules the rulings reported in Zulfan Khan v. Sant 
Bakhsh Singh, 65 Ind. Cas. 97 Ram Bali Singh v, 
Jagdat Singh, 59 Ind. Cas.421 Sant Bux Singhv. 
Bhawani Prasad 84 ind. Cas 6 7 and Ram Suchit v. 
Sheo Sewak Singh 56 Ind, Cas. 629 and in so 
far as it enjoins one to take the deed in 
question at its face value it does not lay down a 
correct proposition of law; and the ruling reported in 
Mohammad Ishaq v. Fahim-un-Nissa 113 Ind. Oas. 263 
to a certain extent impliedly dissents from the rulin, 
in Ajodhya v Sheo Shankar 100Ind. Oas. 193 an 
lays down that the Oourt must look to the real 
nature of the transaction forthe purpose of deter- 
mining whether it could besubject to the right of 
pre-emption or not, and this view of the law is in 
consonance with that enunciated in the late Court of 
the Judicial Commissioner of Oudh and is the view 
of the law that at present prevails in Oudh. 

Per Nanavutty and Thomas, JJ.—(Division Bench ) 
The document purported tobea patta istimrari or 
perpetual lease of certain plots of land. The premium 
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(nazrana) fixed thereunder was Rs. 2,500 and the 
deed provided that the lessee was to pay a sum of 
Rs. 7-8 perannum as rent together with Re. 1-8 
as malikana dues. The rights transferred by the 
deed were heritable and transferable and the trans- 
feror had relinguished all rights to the property 
transferred and there was no right of re-entry. 
The nazrana money was applied towards the 
payment of previous mortgage debts due to the 
transferee from the transferor : 

Held, that the transaction evidenced by the deed 
was a sale of under-proprietary rights, which gave 
‘rise to the right of pre-emption. 

The finding of the lower Oourt, that a certain 
deed is a perpetual lease of under-proprietary rights, 
isnot a finding of fact but is really a finding of 
law, which can be challenged in second appeal 
Jaapgo SINGH v Ram NARESH SincH Oudh 334 F. B. 

—Nature of right- Several vendees—Money 
paid in lump— Transaction, if single—Suit— 

Omission of one of the joint vendees is fatal to 

suit—Suit for partial pre-emption is not main- 

tainable. 

The right of preemption is not a right of 
re-purchase either from the vendor or the vendee 
but is one of substitution for the vendee in the 
original sale. For purposes of pre-emption a sale 
transaction is regarded as indivisible in those cases 
where the purchase money is paid in one lump 
sum without any specification of the amount paid 
by the various vendees, and the mere fact that 
the shares to be taken by the vendees, respectively, 
are specified in the sale-deed does not alter the 
nature of the transaction, it being at most an 
arrangement among the purchasers inter se, which 
does not effect the vendor. In such cases the various 
vendees, taken together, are regarded as one single 
legal entity, and the omission of any one of them 
from the record is fatal tothe suit. MUHAMMAD SHAFI 
v. ALLAH Din Lah, 128 
————- Right of—Nature of. 

The right of pre-emption is one of substitution 
rather than of repurchase. MUHAMMAD SHAFI v, ALLAH 
Din f h Lah. 128 
- Right to bring pre-emption suit is governed 

by Preemption Act. 

‘Lhe rights of persons to bring pre-emption suits 
are governed entirely by the Pre-emption Act and 
not by any question of Hindu Law, Qapir BAKHSH 
v, UJAGAR SINGE Pesh. 398 
- - Sale deed—Construction—Indemnity clause 

—Intention of parties—Clause that vendee would be 

entitled to recover purchase money proportionate to 

property lost—Significance of. 

A sale deed contained, inter alia, the following : 
“Jf on the claim being put forward by any one, 
part or whole of the property sold goes out of the 
possession of the vendee, or the property sold be not 
held. to be the property in ownership of me, the 
executant, or be found to have been transferred by 
me, the executant, or any legal flaw be found out, 
then under allthese circumstances I shall be liable 
for every kind of defence and costs of suit and return 
of the consideraticn. The vendeeis empowered to 
realise through Court his consideration money to the 
extent of the property gone out of possession, from 
my other movable and immovable property of every 
kind as well as from my person with costs of suit. 
1 and my heirs shall have no occasion to object to 
the payment thereof”: 

Held, that it was never the intention of the parties that 
this indemnity clause should apply to acase of pre- 
emption. The very fact that it was stipulated that 








INDIAN CASES. 


[1955 . 


Pre-emptlon—coneld. 


in the contingencies mentioned the vendor would be 
liable to return the whole or part of the considera- 
tion money in proportion to the extent of the proper- 
ty going outof the handsof the vendee showed 
clearly that the clause was not actually intended to 
cover the eventuality of the property being lost to 
the vendee by a pre-emption suit and that it could 
not be held that the intention of the parties was that 
the vendee should recover part of the purchase money 
if the property should go out of his hands by a suit 
for pre-emption. ASHIQ ALI v, HINDPAL SINGH 
Oudh 715 
Presidency Towns Insolvency Act Ill of 1909), 
ss. 9, 10, 12 (c)—Petition for adjudication— 
Precise statements as to acts of insolvency— Necessity 


of. 

A an act of insolvency as defined in s, 9, Presidency 
Towns Insolvency Act, is not set out inthe petition 
for adjudication the petition is not competent. It is not 
permissible for a creditor to make in his petition 
allegations which are not acts of insolvency as 
defined inthe section and then endeavour to prove 
by evidence that «ss amatter of fact an act of 
insolvency as defined in the section has been com- 
mitted, Consequently a petition for the adjudication 
of a debtor by a creditor must be very definite and 
precise as to what available act oracts of insolvency 
as detailed in s. 9 were committed. GoBINDRAM 
Keparnats v. PARMANAND DIWANOHAND Sind 822 
———§. 12 (c)—Amendment application filed 

beyond three months—When can be allowed. 

Section 12 (c), Presidency Towns Insolvency Act, 
makes the occurrence of an act of insolvency within 
three months fromthe date of the presentation of 
the petition oneof the three conditions precedent to 
a lawful presentation. Ifany of these conditions 
are unfulfilled, the petition is incompetent. Where 
anapplication for amendment is filed more than 
three months after the alleged act of insolvency is 
committed, and the effect of granting an amend- 
ment would be to give the petitioning creditors 
rights which they would not have had, had they 
sought to file their petiton on thedate when they 
applied for the amendment, the amendment 
should not be permitted in such circumstances. 
GoBINDRAM KEDARNATH V, PARMANAND DiwANOHAND 

Sind 822 
Press (Emergency Powers) Act (XXIII of 1931), 

s 2 (6)—‘ Document”, meaning of- Whether 

meansthe same thing as in Penal Code or Evidence 

Act. 

When the word " document” has not been defined 
in the Press Emergency Act itself except by saying 
thet it includes also any printing, drawing or 
photograph or other visible representation, the de 
finition of the word as contained inthe Penal Code, 
and the Evidence Act will apply. SATYAWAN ACHARYA 
v., EMPEROR All. 411 

8. 4 (1)—Disapprobation strongly worded, 
whether shows intention to excite disaffection. 

Mere disapprobation, however strongly and flag- 
rantly expressed, does vot imply that the intention 
was to excite disaffection. In re ANANDA BAZAR 
PATRIKA Cal. 872 S. B. 
S. 4(1)—‘Reprisal”, meaning of—"Retaliative” 

—Use of word without ascribing base motive to 

Government, if hit by Act—Intention of writer, if 

material—Saying that Government is acting from 

improper motive, if amountsto saying that it is 
acting from base motive. 

Per Mukerji, J.—The word ‘reprisal” denotes an 
act of retaliation for some injury or attack, especial- 
ly in warfare,the infliction of similaror severer 
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punishmentto the enemy. Divested from the con- 
text and used with reference to an act by the 
Government towards the people, the word would be 
objectionable inasmuch as itimplies an idea of 
retaliation. “Reprisals” are admissible for inter- 
national delinquencies only. 

Held, on facts (Per Mukerjiand S.K. Ghose, JJ. 
Costello, J. dissenting), 

The offending passage, by using the word “reprisal” 
could not betaken to “tend to bring into hatred 
or contempt the Government established by law in 
British India"—or to excite disaffection towards the 
said Government” within s. 4 (l) of the Act XXIII of 
1931 as amended bys. 16, Act XXIII of 1932. 

The use of the epithet “retaliative’, with reference 
to the punishments that the Jail Oode provides, is 
not hit by the Press Act, 

Per Costello, J.—The intention of the writer isa 
thing which Courts are not entitled to take into 
account; the Courts are concerned with the effect of the 
words used by the writer. 

Per Costello, J.—An offence may be constituted 
where the words used impute to the Government by 
law established in this country a base motive. It is 
very difficult to say that if the Government acts 
from any improper motive it is not acting from a base 
motive. Tosay thatthe Government is adopting 
measures in the nature of reprisals or retaliation 
against any body of persons who are subjectsof the 
country in question oragainst any individual isto 
say in effect that the Government is not merely 
putting into operation the ordinary laws of the land 
and the normal procedure of penal administration 
but is also adopting some extraordinary and impro- 
per means of dealing with the persons concerned. 
In re ANANDABAZAR PATRIKA Cal. 872 S. B. 
Principal and agent. Sez Burmese Buddhist 

Law . 331 
Privy Councl!—Appeal—Finding of fact by High 

Court undisplaced -Appeal to Privy Council— 

Whether can be successfully maintained, 

Where findings of fact arrived at by the High Court 
are undisplaced, it is not possible for the appellant to 
maintain successfully an appeal tothe Privy Council. 
SAMPAT KUMAR Sinan v, G. R. PETERS 519 P.C. 
Promissory Note. Sge Benami Transactions 

944 F. B. 

Burden of proof as to absence of con- 

sideration—Plaintiff persisting that promote was 

for cash consideration—Story disbelieved—Suit, if 
can stand, 

In a suit on a promissory note it is open to a defend- 
ant to plead that the promissory note executed by 
him was executed in certain circumstances and 
was without consideration. The onus, of course, lies 
on the defendant to establish that he received no 
consideration, and if he succeeds in displacing the 
apparent tenor of the promissory note as regards 
consideration and the plaintiff cannot fall back upon 
any other case, the suit must be dismissed. 

A promissory note executed by the defendants in 
consideration of the plaintiff withdrawing of a com- 
poundable offence is a valid instrument. But where 
however, the plaintiff persists in his case that the 
promissory note was in respect of money advanced 
in cash and this story is disbelieved and the debts 
impeach the promissory note on the ground that it 
was extorted from them, the suit {must be dismissed, 
Ram JASH QOSHAIN v MARKANDE PATHAK All. 611 
——-——-Executant describing himself as proprietor of 

firm—Document executed on note-paper with firm’s 

name and description—Whether sufficient to hold 
firm liable on it. 
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The mere fact that the executant of a pro-note 
describes himself as the proprietor ofa firm and 
the documentis written on a note-paper with the 
name and description of the firm printed on it is 
not sufficientto hold the firm liable on the pro- 
note, The name of a person or firm to be charged 
upon anegotiable instrument must be clearly stated 
on the face or the back ofthe instrument, so that 
the responsibility is made plain and can be in- 
atantly recognised. MANMOHAN Nats Dar v. RADHA 


KISHAN Lah. 208 
- --- Insufficiently stamped promissory note-— 
Whether can be used as an acknowledgment— 


Limitation Act (IX of 1908), s. 19. 

Although an insufficiently stamped promissory 
note is not admissible in evidenceas such, it can be 
used asan acknowledgment. RANDHIR SINGH v. 
THAMAN Lau All, 551 
— Interest, proof of. 

Promise to pay interest cannot be proved apart 
from the pro-note. Soman Lat NIHAL OHAND v. Racau 
Nats SINGH Lah. 1076 

Material alteration—Forgery of signature of 
one of the executants— Whether decree can be passed 
against other defendants who admit execution, 

Where ina suit ona promissory note said to have 
been executed by two persons, one of them admitted 
execution and pleaded that he was not liable, but the 
other defendant denied the execution altogether and 
the Court found that the signature of the latter was 
forged : 

Held, that a decree could not be passed sven 
againet the first defendant, as a decree cannot be 
given on a document which is found to be a forgery. 

In this respect there is no distinction froma lega 
point of view between an execution which is admitted 
and an execution which is denied but found on the 
evidence to be true. 

The principle upon which such suits are dismissed 
isnot theioterest of the party who is found to have 
executed the document but the interests of justice in 
general and this principle is equally applicable in 
India. Kumarasami DESIKAR V. DHIRAVIAM PILLAI 

Mad. 382 
Right to sue—Pro-note in father's favour— 

Father alive not having renounced the world—Son , 

af can sue, 

It is the holder of a promissory note who alone 
is entitled to maintain a suit on the note for the 
recovery of money due thereon. Consequently where 
the son files a suit on a pro note in favour of his 
father who hag renounced the world, the son not 
being the holder of the note, cannot maintain the suit. 
KRISHNAJI v, HANMARADDI Bom. 800 
Signature of one of the executants forged— 

Prejudice to that person—Validity of pro-note— 

Suit on pro-note— Maintainability. 

Where it is found that the signature of one of the 
executants of apromissory note isa forgery, the 
addition of the forged signature prejudices the person 
whose signature has been forged and no action is 
maintainable on the pro-note, Satya NARAYAN TEWARI 
v, SITAL MISSIR Rang. 631 
—Suit on -Adequate stamping—Burden of proof 

is on plaintiff —Evidence insufficient -Ejfect. 

Where in a suit on a promissory note, the 
evidence of the plaintiff to show that the pro-note 
was adequately stampted at the time of its execu- 
tion, is insufficent, the suit should be dismissed, 
U Kyaw v. HARI Dorr Rang. 531 
Provincial Insolvency Act(V of 1920), s. 4— 

Judge refusing to decide question of title —His 

successor if precluded, 
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Even though a Judge for 
declines to decide the question of title under s. 4, 
Provincial Insolvency Act, his successor cannot be 
precluded from going into the, question of title and 

eciding it under that section. Mott RAM v. OFFIOIAL 
REOEIVER Lah. 997 
———S. 4— Question of title between auction 
purchaser and transferee from insolvent— Insolvency 

Court, if can decide it, : 

Under s. 4, Provincial Insolvency Act a Judge can 
decide the question of title as between the auction- 

urchaser and the alleged transferee of the property 
in dispute from the insolvent. Morr RaM v. OFFICIAL 
Rxoriver Lah. 997 

$8.4, 28—Application by creditor under s. 4 
heard and decided by Insolvency Court—Inference 
that leave was granted under s, 23— Absence of 
formal: application for leave, whether material: | 

Where acreditor made an application to a District 
Munsif, sitting as an Insolvency Court, under s. 4 of 
the Provincial Insolvency Act praying fora declara- 
tion thata certaia transaction was benami and the 
Munsif-entertained the application, heard it and 
gave a decision uponit; ` 

Held; that though no formal application had been 
made for leave under s. 28 of the said Actand no 
formal leave had been granted, the fair inference 
from what took placewas that leave of the Court 
had been granted and the application under s. 4 
was not, therefore, barred for want of leave under s. 23. 

[Their Lordships drew the attention of Insolvency 
Courts, Official Receivers and the Official Assignee 
to the observations made by the Judicial Committee 
in. V. P. R. V. Chokalingam Chetty v Seethai Achi 
107 Ind Cas, 237]. PADILAM NARAYANAMMA v. Neti VEN- 
KATASOMAYAJULU Mad. 624 


——— 8. 6 (b)—Burden of proving fraudulent 
transagtion 

In insolvency proceedings by the creditor the 
burden of:proving that the mortgage was fraudulent 
or without consideration lies upon the creditor. 
Ko. Po Yan v. Daw HNIN Tuer Rang. 146 (b) 

8: 6 (b)—Intention to defeat creditors as 

a whole—Necessity of, in transfer, 

Section 6 b), Provincial Insolvency Act refers to.a 
transfer with intent to defeat or delay a person's 
creditors. A mere finding that the effect of a transfer 
would be to defeat one creditor is quite immaterial, 
The transfer must be made with intent to defeat 
the creditors asa whole. Ko Po Yinv. Daw HNIN 


some reason or other 








Taer- Rang 146 (b) 
s. 13 See Provincial Insolvency Act, 1920, 

s. 78 ; : §33 
—8, 28. Ses Provincial Insolvency Act, 1920; 

8, 4: 624 


———-S, 33, Se Provincial Insolvency Act, 1920, 
8, 18 533 

——~-~88, 39, 28 (2), 40—Scheme proposed— 
Parties agreeing to leave out debt on particular 
promissory note—Separate suit by holder,if can be 
maintained—Power of the Court to dispense with 
schedule of creditors and debis. 

There is nothing in the Provincial Insolvency Act, 
to show that a scheme maynot by the consent of all 
parties interested exclude a particular. debt or debts 
which are not urgent or the burden of which on the 
insolvent is very problematical and may never arise. 
Moreover, in the case of a scheme, 8. 28 (2), Pro- 
vincial: Insolvency Act, has to be read with s. 39 
and the. protection is taken away by s 39 in res- 
pect of: debts not included in the scheme, Con- 
equently where a holder of a promissory note 
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agrees that the promissory note be left out of con- 
sideration in the settlement proposed and should not 
form an obstacle toit, but at the same time does 
not give up rights init, the holderis not precluded 
from recovering the debt on the promissory note by 
a suit. 

The Oourt cannot dispense with the schedule of 
the creditors and debts included in the approved 
composition. Itis, made by the Act a requisite 
part of the procedure for effectuating a composition. 
The importance of the schedule is that the section 
says that the creditors whose names and debts are 
entered in the schedule shall be bound by, the com- 
position. The meaning of this is that a creditor 
whose debt is not entered in the schedule will not be 
bound by the. composition arrangement. Gopatu 
PiLLALU. N. R. KOTHANDARAMA AYYAR Mad 916 
s. 41—Order of absolute discharge, suspended 

until sale, of property—Sale of property—Subse- 

quent order to distribute proceeds of sale—Insolvency 
proceedings, when terminate—Subsequent order, if 
operates as unconditional discharge. 

In an insolvency matter, the Court passed the fol- 
lowing order on October 6, 1922: “It is useless to 
carry on this insolvency longer and it does not appear 
that insolvent is to blame. His offer to pay in 
instalments has been refused by the chief creditor 
and so a composition is not possible. The property 
mentioned by insolvent will be sold and after the 
proceeds have been distributed the order of un- 
conditional discharge will be written. If insolvent 
can arrange to sell this property in co-operation 
with the creditors it will be so much the better.” 
The property was sold and another order of the Oourt. 
passed in 1924 stated that the property had been 
sold and ordered the proceeds to be distributed at 
once. Subsequently, an application was made by 
the creditor for attachment and salè of assets aç- 
quired by the debtor after that date; 

Held, that the order of October 6, 1924, was an 
order of absolute discharge which was suspended 
for a specific time, that is, until the property had 
been sold, and that the insolvency proceeding ter- 
minated in 1924 with an unconditional discharge and 
the insolvency proceedings could not be revived, 
Moot OHAND v. Dip CHAND 
—5, 41 (2) (c)—Discharge subject to condition 

that insolvent shall hand over to Receiver all assets 

he may inherit from his father—Legality of. 

Under s. 41 (2) (c), Provincial Insolvency Act, when 
granting adischarge to an insolvent, the Court is 
competent to impose a condition that he shall hand 
over to the Official Receiver all the assets which 
he might inherit from his father. The possibility of 
the insolvent's father not dying for along time or 
not leaving any property for his son is no ground 








for making the discharge unconditional, ABDUL 
JABAR v. DIN MUHAMMAD Lah 114 
————55, 43, 5,37,17—Discharge application— 


Debtor 
cancelled. 
If the debtor fails to apply for an order of dis- 
charge within the period specified by the Court, or 
having made such an application he does not ap- 
pear on the date of hearing, the adjudication does 
pot stand cancelled automatically but that the 
Court must make an express order annulling, the 
order of an adjudication: ISHAR Das v, Fatima BIBI 
Lah 993 
88.43, 37, 17, 5—Death of insolvent— 

Insolvency proceedings if, terminated, | 

The Insolvency proceedings do not come. to an 
end on the death of the insolvent, Isuar Das», 


absent— Adjudication, if automatically 





All. 869° 
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FATIMA BIBI Lah. 993 
s. 49, Sex Provincial Insolvency Act, 1920, 
8, 78 533 








s. 53— Absence of good faith—Onus 

The onus of proving the absence of good faith and 
payment of consideration, in a proceeding under 
8 53, Provincial Insolvency Act lies on the Official 
Receiver RAGHU Mat Kisnen Dass v. OFFIOIAL 
RECEIVER, PESHAWAR h Pesh. 90 
—— sS 53—Proceedings under—Onus of proving 

that transfer was not in good faith. 

In a proceedings under s8. 53 of the Provincial 
Insolvency Act the onus lies upon the applicant to 
prove that the transfer wasnot made in favour ofa 
purchaser or an encumbrancer in good faith and for 
valuable consideration. H. HAGEMISTER v. U Po Oxo 

Rang. 395 
s 53—Transfer by business firm some 
months before insolvency —If proves mala fides 

In the vicissitudes of business, firms do sometimes 
part with their property to get cash or satisfy old 
creditors and thus keep their creditin the market. 
But this does not necessarily imply that they are 
acting mala fide, nor does it lead to the conclusion that 
the transferees had become aware of their difficulties. 
RAGHU Man Kisoen Das ~v. Orricran REOEIVER, 
PESHAWAR Pesh. 90 
s. 53~—Transfer for pre-existent debt—Value 

of property less than liquidated debts -—Transferee 

unaware of other crediiors~-Subsequent insolvency 

—Transaction, if can be impeached. 

Where in satisfaction of pre-existing debts, a 
debtor transfers to his creditor some immovable 
property by way of mortgage, the value of such 
property not being greater than the value of liquidat- 
ed debts, and the creditor being unaware that there 
were other creditors of the transferor, and the debtor 
is subsequently adjudicated insolvent, the transaction 
is bona fide and for value and cannot be impeached 
H. Hacemister v. U Po Ono Rang. 395 
ss..53, 54— Transaction real and not 

fictitious —Proof of transferee’s knowledge that 

transferor was insolvent — Necessity of. 

If the transaction is a real and not a fictitious 
one, it is not brought within s. 53, Provincial In- 
solvency Act, unless the Receiver proves that the 
transfereeknew that the transferor was insolvent 
when the transfer was made, even where the transfer 
is of the whole of the available assets. K. P. A. P. 
CHETTIAR Firm v. U MAUNG MAUNG Rang. 19 (b) 
ss, 53, 54—Transfer to bona fide creditor— 

Pressure from creditor — Validity of transfer— 

Transfer to favour one creditor without pressure 

from him is invalid 

If a man is insolvent, and disposes of a portion of 
his property in favour of a bona fide creditor, al- 
though upon the eve of bankruptcy, and although 
this fact be known or believed by both parties, it 
may be a perfectly vaild and legal transaction. To 
render it invalid, there must be a disposition on 
the part of theinsolvent to favour that particular 
creditor, and this is generally shown by the fact 
thatthe first step or proposal towards the disposal 
of the property in favour of that creditor proceeds 
from the insolvent debtor. But if the creditor, 
although he knows that the debtor is insolvent, 
presses and insists upon having a security for his 
debt, and the debtor yields to that pressure, and gives 
the security, although it may be well known to both, 
- at the same time, that the effect willbe to give to 
that particular creditor an advantage over the other 
creditors of the insolvent, the transaction, is per- 
fectly good and valid. K,P, A, P., Cnetrmur Fimu 
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v. U Mauna MAUNG Rang, 19 (b) 
——— 85, 78, 13,49, 33—Debt due on bond— Mere 
statement in insolvency petition, whether amounts to 


proof, 
The proof of debts referred to in the proviso to 
8. 78 of the Provincial Insolvency Act refers 


to proof under s, 33 of the Act,anda mere statement 
of adebt under s. 13 (d; in an insolvency petition, 
even though not denied by a creditor, will not 
amount to proof under the Act and hence will 
not save limitation under s. 78 (2), Debts may be 
proved other than by the method allowed by s. 49, 
i e„they may be proved inthe ordinary way, and 
deeds and documents may be produced as well as 
oral testimony to prove a debt ifthe creditor does 
not wish to avail himself of the summary method 
allowed by s 49; but, whether the method allowed 
by 8.49 is followed or not, there must be some proof 
of a debt after the order of adjudication, as required 
by s.33 of the Act. Mannasao Kargsar BANI v. 
RaMBHAROSA JUIAR Nag. 533 
Provincial Small Cause Courts Act (IX of 1887), 

ss. 17, 35— Ex parte decree obtained in Small 

Cause Court—Abolition of Small Cause Court~ 

Application to set aside ex parte decree— Whether 

governed by s.17 or by Civil Procedure Code (Act 

V of 1908) 

Any proceeding arising out ofa suit which hss 
been decided by a Small Cause Gourt must be gov- 
erned by the provisions of the Small Cause Courts 
Act. Consequently where a person has obtained an 
ex parte decree in a Small Cause Court which has 
subsequently been abolished, an application to set 
aside the decree made to the Munsif is governed by 
s. 17,Small Cause Courts Act, and not by the Civil Pro- 
cedure Code, Bris BIHARI Lan v Latta Prasap & 
Sons i All. 661 
s. 25—Finding of misconduct, if a question 

of fact— Whether can be interfered with in revision. 

The question whether certain proved facts amount 
to misconduct or not isnot purely a question of fact, 
and it isopen tothe High Court ina revision under 
the Small Cause Courts Act, to hold that the facts 
found by the trial Oourt-do not in law constitute 
misconduct. B. B & O. I. Ry. v, Smam Lat Gupta 

Leh, 625 
———-8, 35. See Provincial Small Cause Courts 

Act, 1887, s. 17- 661 
Sch. Il, Art, 35 (i)—Plaint alleging that 
defendant by deceit reaped crop belonging to plain- 

tiff—Suit, if can be entertained in Small Cause 

Court—-Penal Code Act- (XLV of 18€0), ss, 378, 

93,94, 

Where the allegation in a plaint is that certain 
crops belonged to the plaintiff and the defendant by 
deceit reaped it, the allegation involves that the 
defendant intended to gain unlawfully by taking 
possession of the crop and to cause loss unlawfully 
to the plaintiff by doing so, Therefore,in accord- 
ance with the definitions in ss 23 and 24 of the 
Penal Code the defendant intended to act dishonestly, 
Consequently, the facts alleged amount to an 
offence defined by s 378, Penal Code, i. e. 
theft, an offence which comes under Chap. XVII 
and hence the Small Cause Court does not have 
jurisdiction to try the suit. Narain Das v. Kasur 








PRASAD All. 763 
Public Gambling Act (Ill of 1867), s. 14. See 
Criminal Procedure Code, 1898, s. 530 146 (a) 


Punjab Colonization of Government Lands 
Act (V of 1912), s. 19—Agreement to sell land 


after the proprietary rights are conferred whether 
void. 
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Section 19, Punjab Colonization of Government 
Lands Act, forbids the transfer of tenancy rights by a 
Government tenant in favour of a third party without 
the sanction of the Oommissioner or other officer ap- 
pointed by him. But the section has no application 
to an agreement to sell the land after the proprietary 
rights have been conferred by Government In sucha 
case the transaction purports to be a sale 
not in presenti of the tenancy rights but in future, 
GHULAM MOHAMMAD V.  AKHA SINGH Lah 437 

z S.19—Government tenant agreeing to wipe 
off indebtedness by giving possession of part of land 
to plaintiff —Agreement, validity of. 

The essential part of an agreement between the 
parties wasthat the defendant admitted that he was 
indebted to the plaintifis and agreed to wipe off 
that indebtedness by giving possession of a part of 
the land, the tenancy of which had been granted to 
him by the Government and the income of that land 
was fixedat Rs, 300. On failure of the plaintiffs to 
realize the income of the land due to the action of 
defendant the latter agreed to pay him Rs. 300a 


ear: 
? Held, that according to the recitals in the agree- 
ment, the relationship between the parties was that 
of a creditor and a debtor and not of a landlord and a 
tenant, and the agreement could not be deemed to be 
void under s. 19, Punjab Colonization of Government 
Lands Act. MUHAMMAD ZAMAN v. MUHAMMAD HAYAT 
Lah. 388 
Punjab Courts Act (VI of 1918), $5.42 (2)— 

Original suit cognizable by Small Cause Court— 

Order in execution Second appeal, if lies 

Where the original suit is not tried by a Small 
Cause Court but itis a suitof the nature cognizable 
by a Court of Small Causes and the claim is less 
than Rs. 500, a second appeal is barred by s. 42(2), 
Punjab Courts Act HARGOPAL v. PEOPLES BANK oF 
NORTHERN INDIA, LIMITED, LAHORE Lah. 119 b) 
Punjab Laws Act (IV of 1872), s. 5. Ses Custom 

(Punjab) 862 
———-s. 5—Burden of proof of custom. 

When either party toa suit sets up ‘custom’ as a 
rule of decision, it lies upon him to prove the custom 
which he seeks to apply ; if he fails to do so, cl (b) 
of s. 5 ofthe Punjab Laws Act applies, and the 
rule of decision must be the personal lawof the 

arties subject to the other provisions of the clause. 

OBAL SINGH V. JasMER SINGH Lah. 862 

s, 5—Jat not member of village community 
and not following agriculture — Absence of proof 
of custom—Alienation, if governed by personal law, 

The alienor who was aJat of Kalsia State and 
who in additionto having received a jagir from 
the State was related to the ruler and claimed 
descent from persons who were independent rulers 
at oné time, owned a village in entirety in Feroze- 
pore District but as his visits to that village were 
few and far between, he was not a member of any 
village community and did not follow agriculture as 
a profession. He mortgaged agricultural land and 
houses in the District and his grandson filed a suit 
for declaration impeaching the alienation on the 
ground of want of necessity and consideration. No 
evidence was led to show the existence of custom in 
the state restraining a jat ofthat state from trans- 
ferring his ancestral property ; 

Held, that as the plaintiff who was bound to 
establish the custom setup by him failed to prove 
it, the validity of the transaction must be judged 
by the Hindu Law which was the personal law of 
the mortgagor andas there was no evidence of 
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illegality or immorality, the transfer did not violate 
the rule of Hindu law and was binding on the 
plaintiff. IQEAL SINGH vV. JASMER SINGH Lah. 862 
Punjab Municipal Act (Ill of 1911), s. 61 (1) (6). 
Ses Punjab Municipal Act, 1911,8 24? (1) 750 
s. 169 (g) as amended In 1933—Power 
to lease portion of public street given to Municipality 
subsequent to institution of suit—Municipality, if 
can lease, on the date of institution of suit—Such 
lease obstructing view from plaintiff's shop— If a 
nuisance. 
The Municipal Committee was empowered, 
after the institution of a suit, by amendment in 
the Municipal Act to lease portions of a public 





street. The Committee had leased a portion of 
public street in front of plaintiff's shop, The 
plaintiff sued for injunction contending that as 


the Municipal Committee had no such power on 
date of institution of suit, it could not do so: 

Held, that since the injunction is to operate in the 
future and in view of the powers of the Muni- 
cipal Committee as they stood after amendment, 
injunction could not be granted: 

Held, also that the fact that the view from their 
shops had been obstructed did not constitute any 
nuisance which could be made the basis for 
claiming relief. OHANDER Buan v. MuNIOIPLL Oom- 
MITTEE, REWARI Lah. 777 (a) 
ss. 172, 219 — Encroachment — Notice to 

remove --Non-compliance— Prosecution — Imposition 

of daily fineafter conviction —Legality of— Daily 
fine from date mentioned in notice till conviction— 

Permissibility of. 

Where for non-compliance with a notice to remove . 
an encroachment,a person was prosecuted under 
s. 219, Punjab Municipal Act, and he was sentenced 
to pay a fine of Rs. 10, and in the event of continu- 
ance of the breach, he was fined to pay eight annas 
per day till the thara was removed : 

Held, that the order imposing a fine after the date 
of the conviction was bad and that the proper course 
was toinstitute further prosecution and to allow the 
accused an opportunity of defending himself before 
the further fine was imposed ; but that the words 
“ continuing breach "in s. 219 empower the Magis- 
trate to impose a daily fine from the date mentioned 
in the notice for the removal of the thara to the date 
of the compliance or to the date of conviction, which- 
ever may first occur. OHARAGH DIN v. EMPEROR 

Lah. 198 (b) 

——-— 88, 242 (1), 61 (1) (6° —Teachers in school 

under District Board—Small Towns Committee, if 
justified in imposing “house-tax” on them, 

A teacher ina School under the District Board 
holds an office under a “ lozal authority." This 
being so, the Small Town Committee is justified in 
imposing the “ house-tax" upon him. The case 
comes under sub-cl. (1), 8. 61, andthe taxes imposed 
under this sub-section require only the sanction of 
the Local Government. Sub-section (3), 8.61 which 
refers tothe Governor-General in Oouncil refers to a 
tax which is not covered by sub-s, (1) or sub-s, (2). 
The demand made by the Small Town Committee 
from such teachers is justified under the provisions 
of 5. 242 (1) read with s. 61 (1)(b) with the “ ex- 
planation” andthe Government Notification No. 
297, dated June 27, 1916. SMALL Town COMMITTEE, 
PADHANA v. GIAN CHAND Lah. 750 
Punjab Pre-emption Act (I of 1913), ss. 2, 22— 

Money deposited by pre-emptor, whether can be 

aitached in execution of decree against him after 

dismissal of pre-emption suit. 

The amount deposited under s, 22, Punjab Pre- 
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emption Act, by a pre-emptor cannot be attached in 
execution of a decree against him after the pre- 
emption suit has been dismissed. SonakHAN SINGH 
V Sunpar SINGH. Lah 126(a) 


Punjab Tenancy Act(XVI of 18871, ss.59 and 
60— Widow selling occupancy rights---Reversioner, 
when competent of question 
Independently of the provisions of ss. 59 ani 60, 

Punjab Tenancy Act, there are privileges conferred 

on reversioners and co-tenants. The reversioners 

are competent under custom to question the sale 
of occupancy rights by a widow, but it has to be 
shown that the common ancestor of the plaintiffs 
and her husband had heald the land. Napr v. KABAM 
NISHAN Pesh. 941 


Rallway Sze Contract 824 
Contract Ses Railways Act, 1890, s. 72 





8 

~——- — Damages. Ser Railways Act, 1890, s. 72 
. 867 
Negligence — Goods sent under Risk Note 

Form 'H'-. Theft — Wagons properly sealed and 

rivetted—Guard taking usual precautions—Liability 

of Railway- -Negligence, what amounts to. 

The onus of proving misconduct is on the party 
alleging it, and when misconduct is alleged on 
the part ofthe servants of a Railway Company, it 
must be shown that the servants were actually res- 
ponsible for the guilt or the wrongful act; knowledge 
on the part of the Railway Administration or of 
Railway servants that an act is likely to cause injury 





is not sufficient, Misconduct is not necessarily 
established by proving even culpable negligence, 
Misconduct is something opposed to accident or 
negligence ; itis intentional doing of something 


which the doer knows to be wrong or which he 
doos recklessly, not caring what the result might 

Where in spite of the fact that the wagons were 
properly sealed and rivetted and the guard took all 
the usual precautions about Inspecting the 
wagons, theft of bales which were sent under 
Risk Note Form ‘H’ took place : 

Held, that the loss was not due to the negligence 
and misconduct on the part of the Railway servants: 

Held, also that rivetting is at least as effective a 
safeguard against theft as the locking of wagons. 
B.B & 0.1. Rarway v Suam Lar Gupta Lah. 625 


Rallways Act (IX of 1890), s. 72—Deterioration of 
goods— Plaintiff refusing delivery and stopping 
Railway Company from selling them even after 24 
months—Degree of deterioration not proved—Claim 
for value of goods, if lies. 

Plaintiffs not only refused is to take delivery but 
they even prevented the Railway Company from 
selling the goods and realising what might be 
obtained by selling the goods, They knew that 
the goods were liable to progressive damage but 
objected to their sale even after two and half 
months ; 

Held, that the plaintiffs were not entitled to the 
value of the goods on the basis that they were 
totally lost, as they did not prove actually what 

_ Was the degree of the deterioration, Lapuram HIRALAL 

v. SEORETARY oF STATE Cal. 867 

S, 72—Risk Note A~Damages—Measure of. 

The measure of damages is to be assessed on the 
basis of the valuation at the place of destination and 
at the place where the goods were booked. LaDURAM 
HIRALAL V, SECRETARY oF STATE Cal. 867 
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Record of Rights—Status of, in Sontal Parganas— 

Brahmottar raiyat Rights of. 

The Record of Rights in the Sontal Parganas has a 
status very different from that under the Bengal 
Tenancy Act. The fact that the persons named in 
the record are described as brahmottar raiyats means 
merely that they are raiyats of a particular kind. 
The word ‘raiyat’ is a noun and the word ‘brahmottar’ 
is used as a qualifying adjective, and whatever the 
‘nature of the qualification may be, the fact that the 
noun is used asa statement of the position of the 
tenant in the Record of Rights is absolutely conclusive 
and renders unnecessary any investigation into the 
limitation introduced by the adjective ‘brahmottar’. 
Even ifthe entry had been other than what it is, 
the entry ofthe word ‘raiyat’ or ‘raiyati’ in connec- 
tion with the tenant's rights would have the same 
effect. UCHIT LAL v. RAGHUNANDAN TEWARI 

Pat, 183 F. B. 
Reformatory Schools Act (VII of 1897),s. 31— 

Applicability, essentials of. 

For the application of s, 31, Reformatory Schools 
Act, the accused should receive a sentence of four 
years’ rigorous imprisonment because it is only then 
that he could be sent to the Refurmatory School. 
LURKRUR v, EMPEROR AU. 582 
Registration Act (XVI of 1908), s. 17—-Agreement 

to abide by decree relating to immovable property— 

Registration, if essential. 

An agreement toabide by the decree which has 
been passed by a Court of competent jurisdiction, 
even though the decree relates to immovable prop- 
erty cannot by itself create, declare or extinguish 
any right or interest in immovable property, because 
the right has already been declared or adjudicated 
by thedecree and such agreement need not be 
registered, BHIRGUNATH PRASAD SINGH V. ANNAPURNA 
DAISIJUARIN Pat. 1098 
—————- 88. 17, 49—Contest between partiesto a deed 

and third parties—Admissibility of the unregistered 

deed compulsorily registrable under s. 17 of the Act. 

An unregistered document compulsorily registrable 
under s 17 of the Registration Act cannot be received 
in evidencein accordance with the provisions of 
8.49 ofthe Act and there is no warrant for the 
proposition that these provisions are applicable only 
when the contest is between the parties to the 
deeds inter se and not when it is between third 
parties and the executants. Kora MAL-GUR DuL v. 
FAZAL ALI Lah. 813 
——— 88.17 (b), 49—Document creating charge on 

immovables—Necessity of registration—Secondary 

evidence of agreement contained in document— 

Admissibility—Evidence Act (I of 1872), s. 91. 

Where a document creates a charge upon immovables 
it comes directly within the terms of 8, 17 (b), 
Registration Act, requires registration and is not 
admissible in evidence, Secondary evidence of the 
agreement contained inthe document by producing 
entries in a journal or by tendering any other evi- 
dence, cannot be given as this would bein violation 
of s. 91, Evidence Act, Nor can the document be used 
for the express and direct purpose of showing that a 
certain property was in fact released under the 
varied mortgage constituted by the document in 


question. PRATAPSING  MOHOLALBHAI V. KESHAVLAL 
HIRALAL SETALWAD P,C.700 
8 17 | |—Document stating that a previous 


benami— Whether requires 


mortgage deed is 
declare, or extinguish,” 


registration — “Create, 

meanings of. 

There is a distinction for the purposes of s. 17, 
Registration Act, between documents which contain 
a mere recital of a fact and those which create or 
extinguish titles, 
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Where a person in whose favour a hypothecation 
bond had been executed, subsequently executed a 
document addressed to the: mortgagor and styled 
as a varthamanam which stated that the hypotheca- 
tion bond was a benami document that no 
amount was really due under it and that the 
varthamanam was executed in token of bis cancelling 
the said deed when required by the mortgagor; 

Held, that the varthamanam was not a document 
creating, declaring or extinguishing any right in 
immovable property within the meaning of s. 17 
of the Registration Act and was admissible in 


evidence, even though it was not a registered 
document, SARASWATI AMMAL V. SRINIVASA NANDIAN 

Mad. 694 
~—— s. 17 (1), SER Mortgage 668 


s. 17 (1) (b), as amended by Transfer 
ot Property (Amendment) Supplementary Act, 
19.9,8. 10. Sze Arbitration 7 776 

-———s8. 17 (1) (d). .Sze Oudh Rent Act, 1886, s. 156 

609 

———s. 17 (2), (i) and (vi)— Insolvency petition— 
Agreement between debtor and creditors providing 
for full payment of debts and charging immovable 
property —Petition withdrawn in accordance with 
agreement—Agreement, whether ‘composition deed" 
or ‘decree or order of Court ’—Necessity of 
registration, 

Where, during the pendency of an insolvency peti- 
tion an agreement was entered into between the 
ereditors and the debtor by which the latter under- 
took to discharge the debts of the creditors in full 
within a period of one year by collecting his oute 
standings and created a charge in favour of the 
ereditora over certain immovable property and it 
was further agreed that the creditors were at liberty 
to recover the balance, if any, of any debt which was 
not paid, by proceeding against the debtor personally 
and on the basis of this agreement an application 
was made to withdraw the insolvency petition and 
the Court accordingly granted leave to withdraw : 

Held, that the agreement was neither a composition 
deed within s. 17 (2) (i) nor any decree or order of 
a Oourt within a. 17 (2) (wi) of the Registration Act 
and was not exempt from registration. : 

Though a reference to the terms of an unregistered 
agreement in an order of the Court would make those 
terms admissible in evidence, an agreement on account 
of which a petition is withdrawn is not exempt from 
registration under s. 17 (2) (vi), Registration Act, if 
the parties do not apply to the Oourt to record the 
terms of the agreement, even though the Court, might 
have considered the agreement in deciding whether 
leave to withdraw should be granted. OFFICIAL 
ASSIGNEE OF MADRAS v KHAMBAMPATI PEDDA SUBBA 


Rao Mad. 541 

S. 17 (2)—Compronise decree declaring 

rights of person in land in suit—Document, if 
requires registration. 

Where a decree passed in terms of compromise 
svidenced by solenamas declares a howla right ina 
suit land, infavourofa tenant, the solenama does not 
require registration in order to be valid and operative 
in’ law and where the decree passed in terms of com- 
promise evidenced by solenams declares in favour of 
a tenant, a howla right in land in suit as the solenama 
relates to the subject-matter of the litigation, it 
does not require registration to be valid and 
operative in law. JOoGESH OHANDRA v. Ral BEHARILAL 
MITRA Cal, 313 
- s. 28—Fictitious property included to give 

jurisdiction—Registration, validity of—Property to 

which vendor has no title. 
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The inclusion of fictitious property in a deed for 
purposes of giving jurisdiction to the Sub-Registrar 
is a fraud on the registry. The effect is that there 
is, in such cases, no proper registration. 

There is no material difference on principle be- 
tween the inclusion of a property mot intended to 
pass by adeed and a property to which the vendor 
has no title. Jagpgo ŠAHU v. MAHABIR PRASAD 


Pat. 602 

————-8. 49, 
Ser Mortgage 668 
See Registration Act, 1908, s. 17 813 
——— S. 49 —-Mortgage deed unregistered— 


Evidentiary value of. 

A mortgage deed ison account of lack of regis- 
tration, inadmissible to prove the alleged mortgage 
of certain land, but as proof of the loan it is relevant 
and extremely cogent evidence. MOTIRAM v, Daw 





Hning E Rang. 56 
$. 77. Sue Civil Procedure Code, 1902, 

O. XXXII, r. 15 62 
Regulation (XXXVII of 1855), s. 2. ‘Suz 


‘Bengal, Agra and Assam Oivil Courts Act, 1887, 
s 14 303 

Religious Endowment -— Mahant— Power to enter 
inio compromise—Benefit of the estate —Test to 
determine tf compromise is for the benefit of the 
estate—Sikh Gurdwara. 

A mahant can enter into a compromise creating an 
interest in the property beyond his own life-time, 
when such compromise isfor the benefit of the 
estate. | 

When the terms ofthe compromise provided that 
the Gurdwara would receive a part of the land and 
would receive a small rent on the rest, it cannot be 
said that the compromise was one whichthe mahant 
might notreasonably have supposed to befor the 
benefit of the Gurdwara, The test in determining 
whether a compromise is for benefit of the estate is 
to see whether itis concluded with a view to save the 
estate from unnecessary loss. Urram Das v. Com- 
MITTEE OF MANAGEMENTOF GURDWARA BHAI PHERU i 

Lah. 430 
Sajjadanashin — Accounts — Removal on 
failure to fur nish accounts. 

A Sajjadanashin is liable to be removed from his 
office if he chooses not to produce his full accounts, 
unless he accounts for the failure. SHAH NAJIBUDDIN 
AHMAD V, AMIR Hasan KHAN Pat, 557 
Rellglous Endowments Act (XX of 1863), 5.14 

— Endowments of public character coming into 

existence after 18i3—Act, if applies. 

In order to attract theoperation of s. l4of the 
Act all that is necessary isto show that the endow- 
ments is one to which Regulation XIX of 1810, could 
have been applied, if it were still in force, The trus- 
tee, manager or superintendent to whom provisions 
of s, 14 the Religious Endowments Act are applicable 
is a trustee, manager or superintendent of a mosque, 
temple or other religious establishment to which the 
provisions of Kegulation XIX of 1810, were applicable, 
that is if the Regulation could have been applied to 
religious endowments which were created after the 
Regulation and ifthe Religious Iindowments Act 
aiso applies to endowments which could. have been 
brought under the operation of the Regulation if it 
were in force now, the Religious Endowments Act 
applies to religious endowments of a public character 
which came into existence after 1863, BADAR RAHIM 


v. BADHSHAH MEAH Cal. 291 
——~— 5, 14—Trustee, if should be appointed under 
the Act. i 
The words “appointed under his Act,’ 
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in s. 14, Religions Endowments Act, refer only 
to the Committee and not to the trustee, manager 
or superintendent. The trustees or manager who 
cau be sued under the Act, therefore, need not neces- 
sarily be a trustee or manager appointed under the 


Act. BADAR RAHIM v. BADHSHAH MEAH Cal, 291 
————S, 18, against sajjadanashin, See Civil 
Procedure Code, s. 92 557 
Religious Institutions — Mahant. Sgn Adverse 
possession 1100 P.C, 


Religious offices --Right of Archaka — Transfer of 
right—Validity—Mortgagee's right to question 
validity of transfer—Hvidence Act (I of 1872), 
s, L16—Estoppel of mortgagee. 

Hereditary religious offices are inalienable and no 
custom qualifying this principle can be upheld if 
the alienation amounts to a sale for the pecuniary 
advantage of the holder of the office. 

Where a widow who succeeded to her husband's 
turn of worship in certain temples granted a 
mortgage over that right in favour of the first 
defendant's father and the plaintiff who obtained 
a deed of transfer from the widow of the right of 

_ worship sought to redeem the right of worship 
from the Ist defendant: 

Held, that the transfer by the widow to the 
plaintiff was invalid as it was a sale for con- 
sideration effected for the personal benefit of the 
widow; 

Held, further, that the Ist defendant was not 
estopped from contending that the sale in favour 
of the plaintiff was invalid and of no effect being 
opposed to public policy. NALLASAMI GURUKKAL v. 
Sapasiva GURUKKAL Mad. 464 
Res judicata. Sze Full Bench 498 F.B. 

Execution — Decision by implication at 
earlier stages—Whether res judicata at subsequent 

stage—Owvil Procedure Code (Act V of 1908), s. 11. 

A question may be treated as res judicata in sub- 
sequent execution proceedings in the same suit 
when it has been dealt with and disposed of at an 
earlier stags of those proceedings even by a 
necessary implication, MUHAMMAD ABDULLAH v. 
AMRAO SINGH Lah. 238 
Heir asserting exclusive title—Whether can 

be said to represent co-heirs—Civil Procedure Code 

(Act V of 19u8), s. 11, 

Wherein a suit a person claims the whole estate 
for himself and asserts his exclusive title to itand 
repudiates the interests of all the other heirs of the 
previous owner, he cannot be held to have represented 
the interests of the other heirs, for the purposes of 
s. 11, Civil Procedure Code. Sakina BEGAM v. SHAHAR 











Bano BEGAM Oudh 42 
„when operates, See Oivil Procedure Vode, 
1908, 8. 11 508 


Ruling Chief. 
Ses Civil Procedure Code, 1908, O, XXX, r. 10 
824 

Sez Contract 824 
Sale—Title under sale deed recognised by defendant 

— Plaintiff, if bound to prove consideration. 

When the title of the plaintiff under certain sale 
deeds is recognized by the defendant, the plaintiff is 
not bound to prove the consideration for them. 
Gaura DRI v MOHAMMAD Yasin ALI Kuan Oudh 585 
Salt Act (XII of 1882), s. 9—Notification No, 41 

rr. 3, 9--Offence under r 8 —When can be established 

— Salt imported from State~Presumption of pro- 

duction in State, if arises 

An offence under r, 8 of Notification No. 41 issued 
under s.9, Salt Act, can be made out only if the 
contraband salt has been produced or manufactured 
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in the State from which it has been imported into 

British India. The fact that it has been imported 

from the State does not give rise to a presumption 

that it was produced or manufactured in the 

State. EMPEROR v. AMIR Hussain Lah. 951 

— —sS, 9-—Offence under r, 9— Essence of — 
epi of non-payment of duty, if can be 
made 

The essence of the offence under r. 9 of the 
Notification is that duty has not been paid in the State 
where the salt was obtained. It cannot be presumed 
that duty was in fact not paid and the prosecution 
has to prove it, EMPEROR v. AMIR Hussan Lah. 951 
————s 31, scope of. Sree Limitation Act, 108, 

ss. 31,19, 20 2 
Second appeal Sze also Appeal. 

Finding as toimmoral natur of debt~Whe- 
ther binding. 

A finding that the debt borrowed by a Hindu 
father was tainted with immorality must be 
accepted in second appeal. VISHWANATH PRASAD v. 
PARKASH Of ANDRA All. 502 
——_—— Finding that necessity has not been proved 

~—-Finding of fact—Civil Procedure Code (Act V 

of 1908), s. 100. 

A finding tbat necessity for certain items has not 
been proved is one of fact and cannot be challenged 
in second appeal. GURDIAL SINGH V. BHAGAT SINGH 

Lah, 241 
Secondary evidence—Of agreement contained 

in document—Admissibility—Ifvidence Act, 1872, 

&. 91. SEE Registration Act, 1908,ss, 17 (b), 49 700 
Sind Court Rules, Chap. Vil, r. 10— Rule nisi, 

meaning of-—Ex parte ad interim order, if should 

accompany notice, 

A rule nisi is defined as “a rule obtained on 
motion ex parte to show cause against the particular 
relief sought.” It does not, therefore, mean that a 
notice issued by the Court is nota rule nisi unless 
it is accompanied by an ex parte ad interim order 
which isto operate pending the hearing of the ap- 
plication. The apparent effect of a rule nisi is that 
a party against whom it is issued is entitled to open 
when the rule comes up for hearing, and the rule is 
made absolute unless good cause is shown against 
it. J.C. Dias v. J. T, ALFONSO Sind 226 


Sontal Parganas Justice Regulation (V of 
1885), $. 11. See Bengal Agra and Assam Civil 
Oourts Act, 1837, 6. 14 303 


Sontal Parganas Settlement Regulation (IH 
of 1872), S. 27 \2)—Prohibitive naturejof- Suit on 
mortgage of raiyati holding in Sontal Parganas— 
Decree — Hxecution—Court, if precluded from 
selling the holding in execution. 

The words of sub-s.(2) of 8. 27, Sontal Parganas 
Settlement Regulation are absolutely prohibitive 
and whether or not another Court has pronounced the 
decree and said that the property in question can be 
sold, the executing Court is prevented from im- 
plementing such decree and from granting a certifi- 
cate of sale or delivering possession under such a gale. 

The fact that the judgment-debtor did not raise the 
question in the mortgage suit which he might 
and ought to have raised does not operate as 
an estoppel in a subsequent case, inasmuch as 
there cau be no estoppel against the Statute. I'he 
law prohibits the sale of a raiyati holding and once 
it is found that the lands in dispute do form the 
raiyati holding, whether the judgment debtor took 
the objection or not, the sale of such a holding cannot 
take.place in face of the clear provisions of s. 27 of 


xe 


Sontal 
concld, 


Parganas Settlement Regulatlon— 


he Regulation. Oonsequently, the executing Court 
s competent to examine the nature of the property 
directed by the Court to besold Ucnir Lan Misser 
v, RAGHUNANDAN TEWARI Pat 183F.B. 


Special Marrlage (Amendment) Act (XXX of 
1923), $. 24—Effect of amendment, if retros- 
pective—Interpretation of Statutes—Enactments of 
substantive law—When have retrospective effect. 
It is fundamental principle that enactments of 

substantive law cannot be considered as retrospec- 

tive unless the contrary intention is clearly to be 
found inthe Act itself, although matters of adjec- 
tive law or procedure may properly be deemed 
retrospective even ifthe intention to make them 
retrospective be not expressly found in the legis- 
lation itself. Sections 22 to 26 added by the Special 

Marriage (Amendment) Act, 1923, do not have re- 

trospective effect and do not, therefore, affect the 

rights of the offsprings of w marriage contracted in 

1910 under the Act of 1872, PUNYABRATA Das v. 

Monmouan RAY Pat. 520 

—s. 24—'Who marries’ ins, 24, meaning of. 
The words “who marries” in 5.24 are synonymous 

with “who shall marry hereafter’ which means from 

the date of the enactment which brought that 
section into being and cannot mean “who has 
married under the Act hereby amended.” PunyaBRaTa 

Das v, MONMOHAN Ray Pat. 520 


“ Specific Rellef Act (I of 1877), s. 9—Genaral 
Clauses Act (X of 1897), 8. 3 (25)—‘Standing crops, 
whether movable or immovable property for purposes 
of s, 9, Specific Relief Act—Suit under s 9—Power 
of Court to go into question of title. 

In a suit under s. 9, Specific Relief Act, the sole 
question before the Court is one of possession. The 
Court cannot go into the question of title. As the 
Specific Relief Act does not contain any definition of 
immovable property or movable property, the ex- 
pression “immovable property" in the said Act 
must be given the meaning which is given to it by 
s. 3 (25) of the General Olauses Act and standing 
crops must, therefore, be held to be immovable 
property for the purposes of a suit under s. 9 of 
the Specific Relief Act. Gano PEDA APPANNA v. 
KiLUuGU KRISHNAMMA Mad. 332 

S. 23 (b:—Representative-in-interest of party 
to agreement, if can sue for specific performance. 

Section 23, cl. (b) of the Specific Relief Act, 
permits the representative-in-interest ofa party to 
an agreement to sue for its specific perform- 
ance. QHULAM MOHAMMAD v. LAKHA Sines Lah, 437 
———8. 39. Sze Court Fees Act, 1870, Sch. I, 

Art. 1 599 
———— 8. 39—Applicability to instruments which 

plaintiff has not executed but seeks to have 

adjudged void, 

Section 39, Specific Relief Act, applies to instru- 
ments executed by plaintiff as well as to other in- 
struments which he seeks to have adjudged void or 
voidable, Suras Ket Prasad v. OHANDRA MUL 





All, 517 
———— S$. 42, proviso, Sss Civil Procedure Code, 
1908, 8. 92 496 


$.54—Injunction—Suit for 
kotha after its completion, when lies. 
In the absence of delay or acquiescence on the 
partof the plaintif, & suitfor mandatory injunction 
for demolition of a kotha lies even after its comple- 
tion, provided the suit is brought soon. Tara CHAND 
v, MAHAIN Lah. 211 (a) 


demolition of 
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Stamp Act (Il of 1899), s. 2 (5)—Date of payment, 
if a part of bond 
The date of payment does not form part of the 


definition of ‘bond’ under 8. 2 (5), Stamp Act. 
CHHAGANLAL V. EMPEROR Nag 952 
———s.2 (5) (c)— Mahajan account books— 


Balance signed and attested— Obligation to pay 
principal and interest expressed—Promise, whether 
an agreement within s. 2 (5) (e). 

Mere signing of a balance in account books, even 
if itis attested, does not necessarily make such 
instrument a bond. Evenifthe obligation to pay is 
implied, it does not do so, Otherwise, Sch. J, Stamp 
Act, would be useless. But where words are added, 
showing an obligation to pay, the matter becomes 
different. Even if the obligation to pay to order 
be left out of account, a promise to pay interest 
added to an acknowledgment ofa debt in a Mahajant 
account book is an ‘agreement chargeable under 
el. (5) (c), of s, 2, Stamp Act. CHHAGANLAL v EMPEROR 

Nag. 952 

8.12—Document with two stamps— Crossing 

one stamp by drawing a line and signing on the 

other—Whether constitutes cancellation of first 
stamp. 

When a document has two stamps affixed, crossing 
one stamp by drawing a line and signing on the 
second stamp does not constitute cancellation of the. 
first stamp within the meaning of s.12, Stamp Act, 
U Kyaw v. HARI DATT Rang. 531 
ss. 12, 35—" Cancellation,” meaning oj— 

Pro-mote bearing three cancelled and one uncancelled 

stamp whereas all should have been cancelled—Pro- 

note, if deemed unstamped — Admissibility of— 

Execution admitted—Decree, if can be passed. 

The principle underlying s, 12, Stamp Act, is that 
the possibility of a stamp affixed toan instrument 
being used again should be precluded. Clause (2) 
of that section makes it clear that so far as an un- 
cancelled stamp is concerned, the instrument to 
which itis affixed shall be deemed to be unstamped. 
Where the pro-note bears only three cancelled stamps 
and one uncancelled, whereas all should be 
cancelled, the pro-note is insufficiently stamped. 

ln view of the provisions of s. 35, Stamp Act, a 
of a pro-note 
which is inadmissible in evidence even if the defend- 
ant admits his liability on it. Soman LAL-NIHAL 











OHAND v. RAGHU Nata SINGH Lah 1076 
— s. 19, Sse Stamp Act, 1899, s. 35 635 
——— s. 35. Sre Stamp Act, 1899, s. 12 1076 





— sS, 35—Unstamped document—Stamp and 
penalty—Opportunity, for payment, if should be 
given— Document, when to be held inadmissible 
There is no authority in support of the contention 

that the requisite stamp duty and penalty should be 

tendered at the time of the production ofthe docu- 
ment. 

On a dispute between the parties as to the nature 
and liability to stamp duty on a certain document, 
the Court held that the document was liable to stamp 
duty and penalty : 

Held, that an opportunity should be given to pay 
the stamp duty and penalty, andif after this there 
is an omission. to pay, thenthe Court should hold 
the document inadmissible, Tuaxar Das-Rup OHAND 
v. SHER AHMAD-IoBAL AHMAD Lah. 233 
- $8.35, 19—Foreign note—Suit in British 
India—Note unstamped but put in _evidence— 
Collector's adjudication on it as bond—Decision, if 
can be challenged— Evidence Act (I of 1872), 
s. 92 (3)—Oral evidence to prove that consideration 
was different from that recited—Admissibility— 
Deed—Construction. 

A document tendered in evidence read : “Rs, 6,90, 
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in words rupees six thousand nine hundred and one 
only on account of 100 bags sugar will be paid at 
Duzdap to Seth Gangaram Shewaram by a‘rashid’ or 
cheque of Karachi, after one monthon January 22, 
1995” ‘The plaintiffs alleged that Rs. 6,901 was a 
cash loan, that hundis were drawn for that amount 
payable at Karachi and honoured at Karachi, and 
that according to the custom prevailing at Duzdap 
the consideration was shown as sugar sold. The 
document after its receipt in British India was 
adjudicated by the Collector of Karachi who treated 
the document asa bond and levied duty on it as 


Held, that the document on the face of it was 
not a pro-note and could not be treated as such or 
excluded from consideration on the ground of its 
being inadmissible in evidence for want of stamp. 
But assuming it was a pro-note, being a foreign note 
and was not excluded by s. 35 of the Stamp Act from 
being admitted in evidence in a suit filed by the 
promisee against the maker of the note for recovery 
of theamount due on the note. All thats. 19 of the 
Stamp Act requires is that such a note should be 
stamped before it is presented for acceptance or 
payment or endorsed, transferred or otherwise nego- 
tiated in British India. 

Held, also that the Collector having treated the 
documentsas bonds and levied duty on them as 
such, his decision cannot be challenged before a Court 
except under s. 97 ofthe Stamp Act on reference 
` by the Chief Controlling Revenue Authority. 

Held, further, that oral evidence could be given to 
show that the real consideration for the document 
was cash and not delivery of sugar. GANGARAM SHEWA- 
BAM v Nor AHMED Sind 635 
s. 35, Sch |, Art. 1— Erpress promise to 

pay, if necessary, for bringing acknowledgment 

within proviso to Art. I—Unstamped acknowledgment 

—-Admissibility under s, 35. 

The wording of the Stamp Act must be strictly 
construed and, unless the document that purports 
to be an acknowledgment is saved by the proviso 
to Art, 1, Seh. T, it cannot be admitted in evidence 
under the proviso tos 35 ofthe Act. Fora docu- 
ment to be covered by the proviso to Art. 1, Sch, I 
of the Act, there must either be an express 
promise to pay as distinguished from the implied 
promise to pay, which is contained in any uncon- 
ditional acknowledgment, or there must be a stipu- 
lation to pay interest or to deliver goods or other 
property, In the absence of any such express pro- 
mise to pay or agreement to pay interest, the acknow- 
ledgment is a bareacknowledgment, and, although 
under the general provisions of law it does imply 
. a promise to pay, it is still an acknowledgment 
which should be stamped with a oneanna stamp 
under Art. 1, Sch. I, Stamp Act, and therefore, if 
unstamped, it is inadmissible in evidence under s. 35 
ofthe Act, Ramowanpra BAOHHARAJ v. MUKA GUJAN 
MAHAR Nag. 255 
ss 62,64 (a), (b) (¢)—Ruju cum chitti 

system—Debtor signing in account books and 

chittis attested on same date—Creditor paying 
penalty for insuficient stamp—Presumption 
regarding obligation to supply stamps. 

A creditor used to secure his loan by ruju cum 
chitti system, :i. e„ by making his debtor sign a 
balance in his account books and chittis attested 
on the same day. The creditor supplied the 
printed form of chittis to his debtors suffering him- 
self to pay duty and penalty for them: 

Held, that the creditor was well aware that exe- 
cution of the document involved loss of revenue 
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to Government. From the circumstances it could 
be farily presumed that it was the creditor and not 
the debtors who prescribed this method of evading 
the law by taking separate chittis to supplement 
the rujus of the debtors in bis account books though 
generally the obligation was on the debtor to supply 
stamp. OHHAGANLAL V. EMPEROR ag. 952 
ss. 62, 64 (a), (b) (c)—S. 64 (c) if ejusdem 
generis with other sub-sections—Creditor procuring 
signing of wmproper entry in account book—Sub- 
stantive offence under 3. 62, if committed, 

Merely receiving’ an unstamped document may 
not amount to an offence, but when a creditor him- 
self procures the signing ofan improper entry in 
his own account book and sinces. 64 (e), Stamp Act 
is not ejusdem generis with the other sub-sections, he 
commits a substantive offence under s. 62, Stamp 
Act. OBHHAGANLAL v EMPEROR Nag. 952 
Sch. I, Art 1. Sze Stamp Act, 1899, s. 35 255 
Substitution—Theory of, if can be extended to 

strangers—Auction-purchaser+-Whether can follow 

substituted lands 

There is no justification for extending the theory 
of substitution, which has been enunciated in 
respect to persons standing in the relation of 
promisor and promisee, to persons who are strangers 
to each other. Consequently, a purchaser at 
an auction in an execution sale cannot get any 
property other than that purchased at the Court, 
and cannot pursue his claim against such lands as 
fall to the judgment-debtor after partition, Although 
the judgment-debtor is expected to assist the Court 
in settling the proclamation, and although his 
failure to do so may entail some serious consequ- 
ences, thereis no provision of law which brings 





him into contact with the bidders at a gale, 
OHIDAMBARGAUDA RAMOHANDRAGAUDA V. OHANNAPPA 
MAHALINGAPPA Bom. 637 


Succession to sajjadanashin—Muhammadan Law— 
Wakf—Sajjadanashin. 2 
The office of a sajjadanashin stands ona special 


footing: “he is not only a mutawalli but also a 
spiritual preceptor, and in him is supposed to 
continue the spiritual line (silsilal)". This sup- 


posed continuity of the spiritual tradition must be 
taken into account and is much more likely to be 
secured by the selection of a properly qualified des- 
cendant of the founder than of a stranger of the family. 
Saan NAJIBUDDIN AHMAD v. AMIR Hasan KHAN 
Pat. 557 
Succession Act (XXXIX of 1925), 3. 86—Same 
words occurring in different parts of same will— 
Whether should be taken to have been used every- 
where in the same sense. 
It isa rule of construction laid down ins. 86 of 
the Succession Act that if the same words occur in 
different parts of the same will they must be taken 


to have been used everywhere in the same sense 
unless a contrary"intention appears. RAMANUJ BRAN 
BAKHSH SINGH v MANRAJ KUER Oudh 878 


mn 214--Whether applies to mortgage suits— 

Death of Chinese Buddhist intestate—Heirs, if can 

be compelled to obtain Letters of Administration 

before asking for mortgage decree 

Section 214, Succession Act, has reference only to 
suits to enforce payment of simple debts; suits to 
bring mortgaged property to sale are not within its 
purview. ‘Therefore the heirs of a deceased Ohinese 
Buddhist, who dies intestate, cannot be compelled to 
obtain a grant of Letters of Administration ora 
Succession Certificate before asking the Oourt to 
grant them a mortgage decree. Saw Ouone GYE v, 
Harz BIBI Rang. 375 


XCII . 


Succession Act—coneld. 





$. 218 — Husband's fitness 
wife's estate challenged— Court's duty. 

A husband prima facie is entitled to letters of 
administration to his wife's estate, but where his 
status as such or his fitness to administer the estate 
are challenged, the Court must determine those 
issues, Mauna Ba HAN v, Maune Tun Yin Rang 397 
S, 218 —Letiers of administration— Rival 

claimants—Other claimants admitting claim of one 

—Status of rival claimants, when necessary to 

determine. . 

Prima facie, where there are a number of rival 
claimants, and theclaim of one of the rivals is ad- 
mitted by the other claimants, and the applicant for 
letters of administration whose claim is admitted is 
a fit and proper person to be granted letters, in the 
normal course letters of administration will be 
granted to him, and it is unnecessary to consider the 
status of the other rival claimants, But where as 
between the rival claimants inter se the claim of-none 
of the claimants is admitted bythe other claimants 
it is incumbent upon the Court to determine the 
status of the applicant before letters are issued to 
him. Mauna Ba Han v. Maune Ton Yin Rang. 397 
———---$, 306—Fatal Accidents Act (XIII of 1835) 

—Suit for damages for negligently causing death 

—Death of defendant—Cause of action, whether 

survives against defendant's heirs. 

Where the plaintiff broughta suit against the 
defendant for damages on the ground that the 
defendant had by his negligence, caused the death 
of the plaintiff's husband and during the pendency 
of the suit the defendant died: 

Held, that the right of action survived against 
the legal representatives of the deceased defendant 
under s. 306 of the Succession Act. BALAsUBRAMNIAM 
MUDALIAR® MARIAN RODRIGUES Mad, 535 
Suits Valuation Act (VII of 1887), 5:8. Sze 

Court Fees Act, 1870, ss 7 (iv), 11 “1037 
————- S, 8, Sze Court Fees Act, 1870, s 7 (iv) (f) 

` 858 

8. 8—Plaintif having discretion in valuing 

claim—Valuation in a particular way—Whether 

can be allowed to show that such value does not 
represent correct value— Practice, 

Where a plaintiff who though he has a wide discre- 
tion in the matter of valuation of his claim, values 
it in a particular way, he cannot be allowed to show 
that such value did not represent the real value. 


to administer 





MAHAMAD HOSSAIN KHAN v. Mansur ALI Cal. 366 
Torts—Prospective damages—Whether should ‘be 
ascertained and awarded at time of trial. Ser Civil 
Procedure Code, 1908, O. XX, r. 12 574 
Transfer of Property Act (IV of 1882), s 3. 
Ser Contract 224 
s. (6) (e)— Contract for sale of immovable 





property—Assignability of. 
A mere claim for damages in respect of a breach 
of contract isa mere right to sue which cannot be 
transferred. An executory contract for the future 
sale of immovable property is nota mere right to 
sue, although a right to sue is involved in 
it on breach of its conditions. Where, however, at 
` the time of the execution of assignment deed by the 
vendee the assignor is aware that the contract was in- 
capable of execution, what he assigns is not an 
executory contract but a claim in respect of compen- 
sation for a breach thereofand hencea mere right to 
sue. TUNJARAM Maniv. HARISAO Rancarr Nag. 447 
~ § 14—Inierest in favour of person for 
generation after generation—Perpetuity — Whether 
offends against s. 14. 
Where a particular interest is 





stated to be in 


INDIAN CASES. 


; [1935 
Transfer of Property Act—contd. 


favour of a person for generation after generation, it 
is a perpetuity and offends against s.14, Transfer of 
Property Act WAHAJUDDIN v. ALI AHMAD All 595 
—- —— S$ 19, Sze Decree 86 
S. 43—Mortgage—Mortgagor, if estopped from 
pleading that he was not entitled to mortgage pro- 
perty—Estoppel as to property not owned at time 
of mortgage but subsequently coming into his 
possession ` x . 
A mortgagor is estopped from pleading that he 
was not entitled to mortgage the property which he 
mortgaged. He isalso estopped from defeating the 
claim of the mortgagee, in any property which he 
had mortgaged and which he did not actually own 
at the time of the mortgage, has subsequently come 
into his posseseion. The mortgagor and those in 
privity with him, in good faith and fair dealing 
should be for ever thereafter precluded from 
gainsaying it. ABDUL AHAD v. Bris Narain Rat 
All. 984 
s$. 43— Protection under s 43—Transferee 
acting under erroneous representation that transferor 
had authority to transfer—Transfer, if protected, 
The protection is not afforded for a transaction 
which wears the garb of a transfer, but only- to such 
a transfer as has been taken by the transferee 
acting upon an erroneous representation made to 
him that his transferor had authority to transfer 
the property itself. Suyam NARAIN Misir v. MANGAL 
Prasan MISIR All, 163 
S. 43—Recitals in deed warranting conclusion 
of erroneous representation—Transfer, if can 
operate on interest acquired by executant since, 
Where the earlier portion of the sale deed was not 
drafted in a way which would make a clear ad- 
mission of the. full ownership of the executant, 
and at the same time there was no clear recital in it 
which would suggest that he was not the absolute 
owner, but the executant said that he sold the 
property absolutely and that the vendees would 
remain in proprietary possession of the property like 
himself, generation after generation, and that they 
had become the absolute owners of the property, the 
recitals would be sufficient to warrant the conclusion 
that there was an erroneous representation made 
to the vendees that the executant had full power to 
make them absolute and complete owners and the 
vendees can make the transfer operate on the in- 
terest which the transferor has acquired since. SHYAM 
Narain MISIR v, MANGAL Prasad MISIR All. 163 
ss 43, 6 (a)—S.43, if applies when heirs 
profess to transfer property itself and not only 
right of succession—S.6 (a),scopeand applicability 











of. 

Section 43, Transfer of Property Act, applies even 
to cases of heirs who profess to transfer the pro- 
perty itself and not only their right of succession. 
Section 6 (a), Transfer of Property Act applies to 
cases where professedly there is a transfer ofa 
mere spes successionis, the parties knowing that the 
transferor has no more right than that ofa mere 
expectant heir The result would be the same where 
the parties knowing the full facts fraudulently 
clothe the transaction in the garb of an out and out 
sale of the property, and there is no erroneous 
representation made by the transferor to the trans- 
feree as to his ownership. But where an erroneous 
representation is made by the transferor to the 
transteree that heis thefull owner of the property 
transferred andis authorised to transfer it and the 
property transferred is not a mere chance of succes- 
sion but immovable property itself, and the trans- 
feree acts upon such erroneous representation, then 
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if the transferor happens later, before the contract of 
transfer comes to an end, to acquire an interest in 
that property, no matter whether by private pur- 
chase, gift, legacy or by inheritance or otherwise, 
the previous transfer can at the option of the 
transferee operate on the interest whicb has been 
subsequently acquired, although it did not exist at 
the time ofthe transfer. The illustration to s. 43 is, 
directly applicable to such a case, SHYAM NARAIN 
MISIR v. MANGAL PRAGAD MISIR All. 163 
s 53. 

Ses Appeal 191 
Sze Civil Procedure Code, 1908, O. KAT, rr. 58, a 3 








—$.53—Appellant, if entitled to untransferred 
assets sufficient to meet all claims—Surplus estate, 
if can be prevented from being transferred by single 
creditor 
The intent, in order to render a transfer voidable 

at the option of asingle creditor, must be an intent 

to defeat or delay.. the creditors of the trans- 
feror, 1. e. it must so impair the estate as to 
render it incapable for the remaining assets to satisfy 
its general liabilities. If the transferred assets 
suffice to meet all claims, a single creditor cannot 
prevent the transferor from dealing as he pleases 
with the surplus V. E.A. CHETTYyAR Firm + Ma 

Tuan SHIN Rang. 191 

s.53—Mere suspicion of fraudulent intent, 
if enough 

It must be proved that the transfers were made 
with intent to delay or defeat the creditors. It is 
essential that the decision of the Court rests not 
upon suspicion, but upon legal grounds established 
by legal testimony. V. E. A. Currtyar Firm 2. 
Ma THAN SHIN Rang 191 
S. 53—Suit under— Essentials. 

Under the provisions of s. 53, Transfer of Property 
Act, the creditor should ask in the original suit for 
the amount for the relief of a declaration that the 
transfer by debtor is one which is void as regards 
him because he is defrauded, defeated or delayed. 
But no issue under s. 53, Transfer of Property Act 
can beframed if the creditor asks for a decree for 
the amount against the transfereesfrom the debtor 
and treats the transfer as a valid one SARJU SINGH 
v. Sayam SUNDER SINGH All. 674 
——Ss. 53-A—Applicability to case where suit 

was brought after but transfer took place before 

Amending Act (XX of 1929) came into force. 

Section 53-A, Transfer of Property Act, applies 
to a case where the suit has been brought after the 
Amending Act came into force, but where the 
transfer in question took place before the Amending 
Act came into force, GasapHarR Misie v. BACHAN 
CHAMAR All, 717 
s$. 55 11) 1g)— Sale of property free from 

incumbrances—Vendee paying off mortgage existing 

on properly at the time of sale—Right of vendee for 
refund of money so paid and for damages for the 
period during which he was kept out of possession. 

Where the terms ofa sale-deed imply that the 
property is being sold free from incumbrance and 
that the vendee will be able to get possession of the 
property at once, unders 455, cl. (1 sub-cl. (g), Trans- 
fer of Property Act, the vendoris liable to dis- 
charge all incumbrances existing on the property 
at the time of the sale. Where, therefore the vendee 
pays offa mortgage existing on the property, heis 
entitled toa refund of the money so paid and to 
damages for the period for which he is keptoutof 
possession for no fault of his. GAURI SHANKAR v. 
MUNNU Oudh 811 
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sS, 55 (Iv) (b)—Purchase by Burman Buddhist 
husband—Part consideration paid from joint fund 
of husband and wife—Mortgage of land purchased 
for balance—Suit by mortgagee against husband— 

Wife not made party—Decree, if binds wife's share 

—Burmese Buddhist Law. 

A Burmese Buddhist husband purchased some 
property in hisown name. He paid part of the 
consideration out of cash belonging jointly to him- 
self and his wife, and for the balance executed a 
registered mortgage of the property which he had 
just purchased. The mortgagee brought a suit on 
the mortgage without meking wife a party and 
obtained a decree for sale, The wife then brought 
a suit for declaration that the mortgage decree was 
not binding on her share : 

Held, that the wife's interest in the land was 
subject to the mortgage executed by the husband 
alone, on the sole ground that the mortgage wus 
executed for the balance of the purchase price, 
which was not paid at the time of acquisition of the 
land But asthe wife was not made a party to the 
mortgage suit, the decree passed thereon was in- 
operative as against the share of the wife in the mort- 
gage property. R.M. A.R.S, Cuerryak Firm v. 
Daw News Rwint Rang. 1026 
—--——-8. 67-A—Scope of. 

Section 67-A, Transfer of Property Act, includes 
mortgages on different properties which are liable 
to sale, CORPORATION OF OALOUTTA Vv. ARUN CHANDRA 
SINGH Cal 972 
———8. 67-A—S, 87-A if applies to charge under 

Calcutta Municipal Act (III of 1899), s. 205, 

Section 67-A, Transfer of Property Act, does not 
apply to statutory charges created under the 
provisions of s 205, Calcutta [Municipal Act, ° 
CORPORATION oF OaLouTTa V. ARUN CHANDRA SINGH 

i Cal 972 
s. 83—Duty of mortgagor to find out real 
mortgagee and deposit money to his credit— 

Property allowed by real mortgagee to stand in 

name of others ~Deposit to credit of such others -- 

Validity—Right to mesne profits. 

Ordinarily it is the duty of the mortgagor to find 
out the real mortgagee and to deposit the money to 
his credit But wherein acase defendants Nos. | 
and 2had allowed the property to stand in the 
benami names of defendants Nos 3 to 7 and allowed 
them to be recorded in the Record of Rights, the 
only safe course for the plaintiffs was to make the 
deposit to the credit ofnot only defendants Nos, 1 
and “ butalso defendants Nos. 3 to 7. Such a 
deposit is valid and the plaintiff is entitled to mesne 
profits from date of deposit. Narayan SARU v KISHUN 
Sanu Pat. 1035 
s. 83—Whether applies to deposit made after 
preliminary decree--Suit for recovery of mainten- 

ance dues ` 
_ Section 83, Transfer of Property Act,is intended 
to apply toa deposit made by a mortgagor before 
the institution of a suit upon the basis of the 
mortgage and does not apply to a deposit made 
after a suit upon the mortgage has already been 
instituted. The section has no application toa 
deposit which is made after the passing of the 
preliminary decree ina suit for recovery of money 
on account of maintenance charged on a property 
Bers Gopan v Masupa BEGAM Oudh 263 
ss. 83, 92—Sale of mortgaged property by 
widow of mortgagor—Amount deposited in Court to 
pay mortgagee—Sale deed invalid—Purchaser, if can 
claim back amount before reversioner can take 
possession —-Liquity. 
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Section 83, Transfer of Property Act, after amend- 
‘ment of 1929,deals with the right to deposit the 
mortgage money in Oourt and not with the right 
to redeem by payment direct to the mortgagee or 
the right to bring an action for redemption 
Although a person who has purchased a mortgaged 
property from the mortgagor's widow is precluded 
from proving his purchase when the sale is not 
effective due toinvalid registration, he may establish 
his undertaking to pay off the subsisting mortgage 
by deed Also, if hehas deposited the mortgage 
amount under the agreement in the saledeed, he 
is entitled tothe equitable relief of claiming the 
amount deposited before the mortgagor can take 
possession of the property. Jagpro Sanu v. MAHABIR 
PRASAD Pat. 602 
— s. 91—‘Interest in or charge upon’, meaning 

of—Mortgagee unsuccessful in suit for possession 

and not enforcing mortgage by foreclosure—Whether 
entitled to sue for redemption, 

The words “interest in or charge upon" in s., 91, 
Transfer of Property Act, mean a subsisting interest 
or charge. Where a puisne mortgagee has been un- 
successful in his suit for mortgagee possession and 
has failed to enforce his mortgage by foreclosure 
within the period prescribed by law, he has no 
subsisting interest in or charge upon the property. 
Although his rightasa mortgagee cannot be said 
to have become extinguished under the terms of 
8.28 of the Limitation Act, yet he cannot be regarded 
as a person entitled to sue for redemption of the 
prior mortgage within the terms of s. 91, Transfer 
of Property Act. Whereas a mortgagor has an abso- 
lute right to redeem the mortgage, this right has 
been conceded to other persons, like a puisne mort- 
* gagee, for the protection of the rights possessed by 
them, If the puisne mortgagee has lost all the 
remedies available to him in respect of his own 
mortgage, he is left with nothing which might need 
protection Ram ADHAR V. SHANKAR BAKHSH SINGH 

Oudh 808 
————-8, 92. See Transfer of Property Act, 1882, 

s. 83 602 
———8. 100— Running account—Debtor’s shop 

made collateral security to maximum of Rs, 4,000— 

Charge, if limited to first advance of Rs, 4,000— 

Charge. if can be for contingent liability. 

Where a debtor has a running account witha 
creditor on the usual Cash Oredit system and for 
the repayment ofall advances in this accounta 
shop is made collateral security, subject to the 
maximum principal sum borrowed not exceeding 
Rs. 4,000. the charge onthe shop is not intended 
to be limited to the first advanceof Rs. 4,000 but 
it is to include all advances in the account, 

For the creation of a valid charge it is nota 
necessary condition that there should be any pre- 
existing liability, On the other hand, a charge may 
be created, as well asa mortgage, for the discharge 
of a contingent liability. IKESARI MAL Umrao SINGH v. 
Tansuka Rat KIDAR NATH Lah, 1064 
$.101—Suecession to mortgagee right— Mother 

of - person succeeding purchasing equity of 

redemption—Succession to mother's rights on mother's 
death—Mortgage, if can be presumed to be kept alive. 

Where a person succeeded to the mortgagee rights 
of his father and subsequently his mother purchased 
the equity of redemption and on her death he succeed- 
ed to the equity of redemption as her heir: 

Held, that unless the contrary were shown, he 
must be presumedto keep alive the mortgage and 
that heor any personto whom he sold if without 
any reservation of right, would be entitled to set 
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up the mortgage bond as a shield against a sub- 
sequent mortgagee. CHANDA BIBI v.Monanram SAHU 





Pat.412 ` 
s. 108. Sep Contract Act, 1872, s. 74 432 
s, 130. Ser Hindu Law 916 





- $.130—Pro-note in favour of son allotted to 
father by arbitrator's award—Assignment, if by 
operation of law. 

The fact that a promissory note which was 
originally in favour of theson, is allotted to the 
father by an arbitrator's award and decree that fol- 
lowed it, cannot amount to an assignment by opera- 
tion of law. VIRAPPA v. MAHADEVAPPA Bom, 352 


Trusts—Disposition of trust funds—Question to be 
considered by trustee, 

A trustee must consider the question whether the 
dispositions of the trust funds he makes are such as 
in their nature it is prudent and right for himas a 
trustee to make Kuoo Tex Krona v. Cu'na Joo Tuan 
Nzron P, C 149 
- Investment of trust estate—When amounts 

to breach of trust. 

The absence of an independent valuation at the 
time ofthe loan wonld not perse make such an in- 
vestment a breach of trust. It would be a breach of 
trust only if atthe time of the loan the security was 
an insufficient security and, therefore, an improper 
security for the trustee to select out of the invest- 
ments authorised for the investment of the trust 
estate in his care. Kuoo Trex Krone v. Cun'ne Joo, 
Toan Ngon P 0.149 

Scheme formulated —- District Judge and 

Subordinate Judge appointed ex-officio President and 

Vice-President, respectively—In course of years 

Presidents and Vice-Presidents stopping to be oficial 

—Petition for revising scheme—District Judge 

deciding on the original scheme—Jurisdiction of 

District Judge to do so. 

District Judgehad prepareda scheme for admi- 
nistration of a charitable trust created by a lady 
and this scheme, after some modifications by the 
High Court, was put into effect. According to this 
scheme, the District Judge wasto be an ex officio 
President and the Subordinate Judge within whose 
jurisdiction the property lay was to bean ez-officio 
Vice-President. But after some years these officials 
ceased to be onthe Committee and the non-official 
persons were being appointed Presidents and Vice- 
Presidents with the result that whole administration 
was hopelessly mis-managed. The grandsons of 
the lady filed a petition before the District Judge 
to revise the scheme and the District Judge after 
considering all thecircumstauces decided that the 
original scheme as modified by the High Court should 
be brought in : 

Held, that the District Judge had jurisdiction to 
decide that the trust should be managed in accord- 
ance with the original scheme, KALI PRASAD SINGH v. 
HARIHAR NATH SINHA Pat. 294 


Trusts Act (Il of 1882), s. 34—Dismissal of petition 
under, if amounts to a decree—Appeal, f lies— 
Petition filed before single Judge of Oudh Chief 
Court in its original jurisdiction— Order of dismissal 
—Revision, if competent—Oudh Courts Act (IV of 
1925), s. 7—Civil Procedure Code (Act V of 1908), 
se, 115, 2, 

Section 34, Trusts Act, contemplates that the 
trustee need not file or institute a suit but can merely 
file a petition praying for advice of the Court. An 
order dismissing a petition under s. 34 is not 
appealable as it is not a decree as defined in s. 2, 
Givil Procedure Code, and the trial Court does not 
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in such a case decide any matters in controversy 
arising out ofa suit. h 

When such petition is presented toa single Judge 
of the Oudh Ohief Court exercising | original 
jurisdiction, aud is dismissed, no revision lies 
against that order as the order of the trial Court 
cannot be deemed to: be that of a Court subordinate 
to the Chief Court within the meaning of s. 115 of the 
Code of Civil Procedure. , 

The Court ofa single Judge of the Oudh Ohief 
Court sitting to hear and determine a suit of which 
the valueis more than five lakhs of rupees as 
provided by s. 7 of the Oudh Oourts Act, 
of 1925, is not a Court referred to in s, 115 of 
the Code of Civil Procedure, and, therefore, an 
application in revision againet the order passed by 
the single Judgeis not entertainable. MUHAMMAD 
SADIQ ALI Kuan v, Kazim ALI KHAN Oudh 267 

ss. 63, 64. Sre Benami Transactions 





944 F.B, 
- ss. 81, 82, Sge Benami Transaction 478 
U. P. Court of Waras Act (IV of 1912), s. 17— 


No notice under s. 171— Claim of creditor, if extin- 


guished. A 
The claim willbe extinguished altogether if no 
notice is given in response to notification 


under s, 17, whereas the omission to give notice as 
required by s. 54 of the Act does not amount to an 
extinction of the claim itself but merely makes the 
suit not maintainable with the result that the suit 
would have to be dismissed for want of due notices 
and a creditor would be entitled toserve a notice on 
the Collector and then filea fresh suit. The notice 
under s.17isin order to keep the claim alive and 
to prevent itfrom beingdeemed to be discharged, 
whereas the notice under s 54 is to inform the 
Collector of the proposed suit and give time to 
prepare hisdefence and to make offer if so advised. 
Though two separate and independent notices are 
necessary under the Oourt of Wards Act, both can 
be combined but the document must profess to be 
acombined notice. CoLLEOTOR or BULANDSHAHR T. 
Goan OHAND AU. 788 
— 88.17, 54—Impleading of Collector at his 

own instance-—W hether amounts to waiver of notice, 

The mere fart that the Oollector applies to the 
Court to be made a party in order that he might 
be in a position to put upa defence does not amount 
to a waiveron his part of his right to get notice. 
His main object in being impleaded is to enable 
him todefend the claim and urge the ground inter 
alia that no proper notice had been served upon 
him, COLLECTOR or BULANDSHAHR v GOKAL CHAND 

All. 788 

ss, 17, 54—No notice under s, 51—Suit, if 

becomes not maintainable—Combined notice under 

ss. 17 and 54—S. 54, scope of—Suit without notice 
under s 54, if ‘sustainable, 

Section 54 is intended to be of a comprehensive 
natureand requires a notice in the case of suits 
brought against the Collector relating to the person 
and property of the ward and it is equally 
comprehensive enough to include a suitona 
promissory note brought against the ward which 
would result ultimately in a money decree being 
passedagainst him which can be executed only 
either by his arreat or by the attachment of his 
property. 

Section 54 applies to a case where the plaintiff 
institutes a suit against the Oollector and also toa 
case where the Collector is made a party subsequently 
either on his own application or by an order of the 
Oourt. Section 54 is express, explicit and manda- 
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tory, and it admits of no implieations or exceptions 
and it imposes a statutory and unqualified 
obligation upon the Court and a suit brought 
without such previous notice is unsustainable in 
limine. OoLLEOTOK or RULANDSHABR V. GOKAL CHAND 

All. 788 
8. 44—Sanction of Court of Wards— Release, 

af automatic. 

When a Court of Wards takes over the superinten- 
dence ofan estate, its management and right to 
possession vestin it for the time being. When the 
estate is released the management passeson to the 
ex-ward. The responsibility of the Court of Wards 
has to cease onthe date of the release. Up to the 
time of the release the Oourt of Wards con- 
tinues to be liable for all claims, The 
Court of Wards Act is uot quite clear on the 
point of time at which the release of an estate 
can legally take place. But it must be pre- 
sumed that unless release legally takes effect on 
the date of the original sanction by the Court of 
Wards, the release can take place only when some 
act is done by the Collector as representative of the 
Court of Wards, The sanction of the Court of 
Wards would not automatically bring about the 
release of an estate. COLLECTOR oF BULANDSHAHR v. 





“ GoKAL CHAND All. 788 
U. P. Easements (Extending) Act (VII of 1891). 
Sge Easements Act, 1882 5. 56 692 


U. P. Excise Act (IV of 1910), ss, 60, 71—Pre- 
sumption regarding offence under s. 60-—Nature of. 
Section 71 of the U. P. Excise Act provides that 

in every prosecution under s. 60 it shall be presum- 

ed, until the contrary is proved, that the accused 
person has committed an offence punishable under 
that section in respect of any excisable article for the 
possession of which he is unable to account satisfac- 
torily. In order to raise the presumption of guilt 
against an accused under this section, it must be 
made out that he was in possession of the excisable 
article, There cannot be any absolute presumption 
that a person in the occupation ofa house must be 
presumed to bein possession of everything found 
inside the house. Whether such a presumption 
should beraised in any particular case or not must 
depend upon the facts and circumstances of each 

case. EMPEROR v. CHANDRABHAL Oudh 88 

U.P Land Revenue Act (Ill of 1901), s.14— 
Written sanction from officer not legally authorised 
to give 1t—Sufficiency of. 

Under s. 14, U. P. Land Revenue Act, it is only 
the Local Government who has got the powers to 
appoint in each district an officer who shall be the 
Collector of the district and who shall throughout 
his district exercise all the powers and discharge all 
the duties conferred and imposed on a Collector by 
the Land Revenue Act or any other law for the time 
being in force, When an officer has not been legally 
authorised to grant the sanction he will be acting 
ultra vires when he sanctions the proposal of the 
Sale Officer that permission should be granted to 
the judgment-debtor to sell the property which was 
sought to be sold in execution of thedecree. Sucha 
written permission as required by para, ll of Sch. HI, 
is not merely “routine work.” JANG BAHADUR SINGH 
v. Bwaz MOHAMMAD Oudh 612 

-——~ $S. 32,40—Rights of parties decided under 
s.40—Remedy for party not satisfied—Question of 
title under Agra Tenancy Act, s.271, when can be 
raised in suit under s. 222, Agra Tenancy Act 
Where the dispute between the parties relating to 

the entries in the Record of Rights has been decided 

under s. 40 of the U. P. Land Revenue Act, and if 
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the defendants are not satisfied with that decision 
it is open to them under cl (3), 8. 40, U. P. 
Land Revenue Act to establish their right in 
the Oivil Court. Until they establish their rights 
there can be no question, but that entries 
in the registers have to stand, or in other 
words that the plaintiffs have aright to be regarded 
as co-sharers and to sue under s. ¥22, Agra Tenancy 
Act, andthe defendants have no right to raise the 
question of title under cl. (b) of s. 271, Agra Tenancy 
Act. Om PRAKASH V. JUGAL Kishore All, 404 
s, 39, cl. (2) - Applicability of, where decree 

is obtained under s. 37, Agra Tenancy Act— 

Landlord consenting to partition between tenants, 

if can ask such tenantto pay more than his share 

of rent— Agra Tenancy Act (III of 1926), ss. 37, 132 

—Landlord and tenant. 

The provisions of cl, 12), s. 39, U. P, Land Revenue 
Act, were intended to apply tos. 32 of Act ll of 
1901, and they can only apply in respect of 8, 37 of 
Agra Tenancy Act, lIl of 1926, in a case where 
the division has been made by agreement among the 
co-tenants out of Court and can have no applica- 
tion to a case where a decree has been passed 
under that section by the Court. When once the 
Revenue Court has decreeda partition of tenancy 
and has ordered that such partition be entered in the 
papers, there would be no sense in holding-that such 
partition can only be recorded in the papers if the 
consent of the land-holder and of the tenants con- 
cerned has been first attested before a Revenue Court 
or the Qanungo, Where, therefore, the land-holder 
was impleaded in the suit under s, 37, Agra Tenancy 
Act and he gave his consent to the partition, he 
cannot afterwards plead thatthe tenants are liable 
to pay more than their share of the rent in accord- 
ance with the partition of the tenancy in a suit under 





s. 132, Agra Tenancy Act, MOHAMMAD Jan V, GULZARI 
: AH. 160 (b) 
——-s.40. Ses U. P, Land Revenue Act, 1901, 
s. 32 404 





—S 139—Unwn of two mahals—Sale of a 
portion of one in execution of decree after union 
—Validity. 

S mortgaged his interest in mahals K and I to 
one G who obtained decree for sale of the mort- 
gaged property. An application was filed by the 
decree-holder for execution of his decree by sale 
of both the mahals, treating both the mahals as 
self-acquired property of the judgment-debtor. 
The latter objected, and the Subordinate Judge 
held that mahal K was ancestral property and mahal I 
was self-acquired property. Then the Assistant Kecord 
Officer ordered’ that mahal K and makal I should 
be combined into one and known as mahal I and K. Sale 
proceedings in respect of mahal {of 0-i-6 share 
which was. self-acquired commenced, and the sale 
was confirmed: 

Held, that what was intended to be sold and 
actually sold was the area of 333 bighas 8 biswas and 
9 biswansis which was subsequently shown as 9 annas 
out of the 16 annas of the combined mahal, I 
and K andthe sale was not invalid because the said 
mahal had ceased to exist as such by reason of the 
order of the Settlement Oourt amalgamating the 
said mahal with mahal K, ABUZAR v. ŞHASHDHAR 


SINGH Oudh 498 F. B, 
u. P. Municipalities Act (Il of 1916), s. 151— 
Interpretation—“Vacant” and “ unproductive “— 


Building with large compound—Garden in 

pound—Premises when deemed vacant, 

The word “vacant” ins. 151, U. F. Municipali- 
ties Act, does not mean that the land should, be 


com- 
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barren land and be net covered by trees or vegeta- 
tion. The word is used in the sense of non-occupa- 
tion, that isto say, although there may be a garden 
on the land, it may nevertheless bein some cases 
unoccupied Similarly the words ‘ unproductive of 
rent” would not mean a building which is not 
capable of producing rent. The section, therefore, 
means that a building is vacant and unproductive 
of rent when neitherthe owner nor his relations or 
friends occupy it; nor it islet out to any tenant or 
lessee But ina case wherea compound is a mere 
appurtenance to a building and while waiting for 
the building to be rented the owner maintains the 
compound in order that the house may not deterio-~ 
rate, then if he takes the produce while waiting for 
some tenant to take the house, it would be difficult 
to say that he is occupying the premises or thatthe 
premises are productive of rent. On the other hand, 
if he deliberately neglects the house, but prefers to 
make profit out ofthe maintenanceof the garden 
in the large compound, he is occupying the land, 
and not keeping it vacant. It, therefore, follows 
that each case has to be considered on its own cir- 
cumstances, and itis impossible to lay down any 
hard and fast and inflexible ruleapplicatle to all 
cases. Much will depend on the relative value of the - 
garden and the house and the ratio of the income 
which the garden can yield and the amount of rent 
which the house can fetch. Tne intention of the 
owner may also have to be taken into account, 
and the position would vary according as he ia 
maintaining the garden and taking the produce under 
pressure of necessity because his house remains 
unrented, or whether he neglects the house and 
deliberately makes profit out of his garden. UPENDRA 
Nata Basu v. MUNICIPAL BOARD, BENARES All, 359 
U.P. Prevention of Adulteration Act (Vl of 
1912), s. 4 See Oriminal Procedure Code,- 1898, 
8. 476 619 
U. P. Towns Area Act (il of 1914), s. 14—Assessment 
by panchayat—Appeal to District Magistrate 
dismissed—Bar to subsequent action in Civil Court, 
Where an appeal to the District Magistrate from 
an order of assessment by the local panchayat on a 
person as an occupier under s. 14 of 1, P, Towns 


Area Act, is dismissed, any subsequent action in 
Civil Court is barred. Suro NARAIN v. Town ARBA 
PANOHAYAT, CHHABRAMAU All. 549 


—ss.14 and 18—Plaintiff occupying land 
regularly and holding office there, if an occupier 
within s. 14, 

The plaintiff spread a bister of carpet upon the 
ground and there sat at the seat of custom regularly 
every day. Clients came to consult him there, his 
clerk sat there, he received instructions from his 
clients and was paid his fees there. Further, ac- 
cording to the custom, the plaintiff occupied the 
same position every day, and had his name attach- 
ed to the particular spot where he sat : h 

Held, that he wasan occupier within the meaning 
of s,14 U. P. Towns Area Act, and that the local 
panchayat was justified in assessing him, Suro 
NARAIN v. TOWN AREA PANCHAYAT, CHHABRAMAU 

All 549 

Unsoundness of Mind, defence of—Burden of 
proof, SEE Penal Code, 1860, ss. 84, 307 780 

Usurlous Loans Act (X of 1918), s. 3—-Hssentials 
of—Interest at U-12-0 per cent, per. month, held, 
not excessive . f 
In order to permit of the application of s. 3 of 

the Usurious Loans Act, two facts are to be proved, 

The firstis that theinterest is excessive and the 

second is that the transaction was as between the 
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parties thereto substantially unfair Interest which 
has been charged before the pro-note at the rate of 
0-12-0 per cent. per month and then capitalized 
again bearing interest at the rate of 0-2-0 per ceur, 
per month cannot be considered as excessive. Kansat 


RAM v BISHAMBAR Das Pesh. 943 
Vakalatnama. 
Ses Civil Procedure Code, 1908, 8. 153 857 


Sex Civil Procedure Code, 1908, O. IIJ, r. 4 937 


Wajib-ul-arz—Enitry stating that holders of groves 
of specified plots can mortgage trees—General custom 
applicable to all groves in village—Whether can be 
inferred. , 
Where the wajib-ul-arz states that holders of 

roves of certain specified plots can mortgage trees, 
it cannot be interpreted as laying down the general 
custom applicable to all groves in the village. 

BINDESHURI DEVI v, SARDAR KHAN Oudh 818 


Water rights—Artificial channels—Nature of the 
right of persons to whom water is supplied—Suit for 
water cess by owner of channel -Whether suit of 
small cause nature—Civil Procedure Code (Act V of 
1908), s. 102. 

In thecase ofartifieial channels there are no 
riparian rights as such and whatever rights may 
be claimed by persons through whose lands the 
channel passes must rest on some arrangement 
either proved or presumed, 

A suit for neervaram by -a person maintaining 
an artificial system of irrigation channels against 
persons to whom water is supplied from the 
channel on the basis ofan agreement to pay such 
neeravaram is nota suit of small cause nature. 
V., Raman NAIR v, PARAMESHWARAN NAMBUDIRI Mad. 14 


Whipping Act (IV of 1909), ss. 4, 3, See 
Oriminal Procedure Code, 1898, s. 423 (1), (b) (3) 
516 





—s, 45. Sse Penal Code, 1860, s. 376 582 
ma —§,.45—Juvenile offender—Another 
along with whipping, if can be passed, 

If the sentence of whipping is passed on a 
‘Juvenile offender under the Whipping Act, no other 
sentence can be passed, for the whipping is con- 
sidered to be in lieuof either 2 single punishment 
or a combined punishment. LURKHUR v. EMPEROR 

All, 582 

Will—Construction—Dominant intention of testator 

to exclude his son from successton— Interpretation 

of will so as to give widow life estate with remainder 
vested in son—Whether proper. 

When the dominant intention ofthe testator is 
to exclude his son from succession at any time, 
the will should not be interpreted so as to give the 
widow a mere life interest with the remainder 
vested in the son who succeeds on the widow's 
death, as this interpretation will defeat the testa- 
tor's dominant intention to exclude his son. RAMANUJ 
BHAN BHAKHSH SINGH V, Mangas KUER Oudh 878 
-——~—— Construction— Malik, significance of—Mere 

fact of donee or legatee beinga Hindu woman— 

Whether displaces presumption of ahsolute owner- 

ship—Power of alienation, if should be expressly 

conferred. 

The word “ malik” in a will imports full prop- 
_ rietary rights unless there is something in the 

context to qualify it. The mere fact that the donee 
or legatee isa Hindu woman does not suffice to 
displace the presumption of absolute ownership 
mplied inthe word “ malik". It is unnecessary 
pat the power ofalienation should be expressly 
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sentence 
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conferred. RAMANUJ Baan BAKHSH SINGH v, MANRAJ 
Kuer Oudh 878 
-— --——Uons'ruction—No person named as successor 
to widow— Whether ground for cutting down absolute 
estate, 
Where the testator has nat named apy person as 


successor to the widow, there is no ground for 
cutting down the presumably absolute estate con- 
ferred upon her to an estate for life. RAMANTJ 
Buan BAKHSH SINGH v, MANRAJ KURR Oudh 878 


Construction—Testator not making distinction 
between settled property and non-settled property— 
Oudh Settled Estates Act (V of 1917), s. 15, if 
operates, 

Where the testator has not made any distinction 
between his settled property and his non-settled 
property, but the former property was only a small 
portion of the property bequeathed under the will 
and it is more likely that he was thinking mainly 
of the non-settled property and never considered 
how far effect could be given to his bequest in 
respect of the settled property, the argument that 
the testator must have known that the widow could 
only havea life interest in so far as the settled property 
was concerned as is clear from s, 15 of the Oudh Settled 
Estates Act, 1917, and, therefore, it should be 
assumed that heonly intended to confer a life 
interest in the non-settled property also, is not en- 
titled to much weight. Ramanus BHAN BAKHSH SINGH 
v, MANRAJ KUER Oudh 878 
—Construction—Wife made malik—One para. 

of will purporting to cut down power of bequest or 

gift—No attempt to cut down other kinds of transfer 

—E fect. 

Where a Hindu talugdar by his will makes his 
wife malik and although one para. ofthe will pur- 
ports to cut down her absolute power of bequest or 
gift, but no attempt is made to cut down her 
power of making other kinds of transfers such as 
sales or mortgages or leases, it must be held that 
the testator did not attempt to restrict her power to 
make such transfers, especially when the power of 
adoption, which is not inconsistent with the notion 
of an absolute estate, is also conferred RAMANUJ Baan 





BAKHSH SINGH v. Manras KUER Oudh 878 
———Construction—Will made by  taluqdar— 
Succession Act (XXXIX of 1925), ss. 82 to 87— 


Applicability. 

In interpreting a will made by a talugdar, the 
Oourt must be guided by the rules of construction 
laid down in ss, 82 to 87 of the Succession Act, 
1925, as these rules are applicable to bequests made 
by talugdars, Ramancy Baan  BaxnsH SINGH v. 
Manras KUER Oudh 878 

Execution of—Acknowledgment of document 
as will in presence of witnesses— Sufficiency of. 

It is open toa testator either to sign the will in 
the presence of the witnesses or to acknowledge 
the document to be his will in their presence. 
Buacwan SINGH v. Surv Devi Lah, 244 


WORDS AND PHRASES:— 
Daimi Kaiml, if indicate permanency of tenane y. 
The Court cau rely on the term ‘daimi kaimi'in 
order to hold that permanency is indicated. SUBANDRA 
Kumar NANDI v Bepin CHANDRA GUHA Cal. 623 
Discharged, meaning of. Ser Oriminal Procedure 


Code, 1098, s, 437 1029 
Document, meaning of. Sex Press Emergency 
Powers Act, 1931, s. 2 (6) 141 


Partap—Meaning of. 
“Partap” means “Iqbal” an Urdu word which 
corresponds to the Latin word “feliz as applied 
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Words and Phrases—concld. 


to the Roman General Sulla and ‘connotes “‘prestige 
resulting from success and good fortune.” KARTAR 
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Workmen's Compensation Act (VIII of 1923), 
8. 2 (1) (d)—Unmarried sister, if includes widowed 
sister. : y : 

The words “unmarried sister,” int s. 2(1) (d) 


SINGH V. LADHA SINGH Lah.1020 Workmen’s Compensation Act, include a widowed 
risen pen aging of. Bre Limitation Act, 4208. sister, Suamo Bar v. Daya Ram Lah, 458 (a) 
as, 31, 19, . = . 
Re-formation In situ, meaning of. Sz Bengal : 
Alluvion and Diluvion Regulation, 1825, 8. 4 { 
| ih 924 ja 
marana parem K 4 1 


san, 


a wake! 
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HEADLINES AND LIBEL 


We live in an age of headlines. They 
confront us day by day in our morning 
newspapers; and, as we go home in the 
evening, startling posterë in the street and 
striking headlines or sub-heads in this or 
that report, form the subject of our cursory 
perusal. The question has sometimes been 
asked whether though a report of a judicial 
proceeding or a public meeting be fair and 


accurate, and so privileged, the privilege ` 


may be ferfeited by some “ sensational ” 
headline inserted’ by a sub-editor. Like 
a skilled trout-fisher, he knows that in 
certain: weather a bright fly will attract his 
‘wary ‘pray. Has ‘his skill caused him to 
forget discretion? The question as to how 
‘far the headline may go without sacrificing 
- the absolute privilege accorded by statute 
toa “fair and accurate report" of judicial 
proceedings, or the-qualified privilege ac- 
corded to.reports of public meetings, has 
not been before the courts of this country 
for some ‘time.-»The best text-book cites 
Lewis v. Clement (3 B. &. Hed. 702, 3 
Brod, & Bing. 297), whichis more than a 
century old, and Bishop v. Latimer (4. L. T. 
Rep.. (N. -8.). 775), which was decided in 
1861 ; but. we have little of later date. 

In the first case, which is well known to 
most common law men, the heading com- 
plained of was “Shameful Conduct of an 
Attorney.” The plaintiff, who was that at- 
torney, succeeded in’ his action, though 
there was much in the report to which the 
headline was affixed to show that his condut 
was discreditable. The words were, of 
course, no part of the actual report of the 
judicial proceedings at which the plaintiff's 
conduct came under consideration, and 
Ohief Justice Abbot gave him judgment on 
the ground that the narrator “has not con- 
fined himself to what actually passed in 
court, but has prefaced the statement” 
with the offending words. We doubt whes. 


ther such a heading to-day would, upon ` 


the facts Similar to those disclosed, be held 
to have lost privilege under the Act of 1888. 
It added no sting to the proceedings actual- 
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ly reported, which, of course, were privileged 
(apart-from malice) before the Act of 1888. 
In 1861 Byles, J. thought that the headline 
“How Lawyer Bishop treats his clients” 
could not be deemed to bea fair comment 
or report of proceedings even if it showed 
conclusively (which it did not) that one 
client had been treated in an extortionate 
way. Here, again, we have some doubt 
whether it could not be argued that the 


‘heading was no more than an assertion 


that here was an instance of how the plain- 
tiff treated his clients, with no necessary 
innuendo that he was equally hard on all 
of them. 

These two old -cases are a warning to 
newspapers that. their headlines must not 
convey tothe public anything more than a 
summary of what appears more or less in 
full below. 

Since the passage of the Act of 1883 we 
have not had any decisions of our own 
courts on the subject which add to or 
modify these old decisions. The learned 
Mr. Gatley,- however, has unearthed one 
valuable decision given in the Appeals 
Division of the Supreme Court of New 
York which is worth noting, for it may be 
of use to those who have to consider or 
advise on this matter: (see Lawyers’ Co- 
operative Publishing Company v. West 
Publishing Company, 1898, 32 N.Y. App. 
Div. 585), There had been a dispute bet- 
ween two legal publishing companies, and 
the defendant had got a decision of the 
courts that one volume of their rivals’ Digest 
contained pirated: extracts from their own. 
Having got that decision, they published 
a note of it in their own Digest which was 
headed with the words, “ General Digest 
Piratical.” The plaintiffs complained that 
this was a general defamation of the whole 
of their Digest as piratical when, in fact, 
only one volume had been censured by the 
court upon that ground. ‘The action failed, 
for the court held that the plaintiffs had 
themselves used the name “The General 
Digest “ in relation to the offending volume 
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and could not complain if the defendants 
did the same. The general rule of law 
which we would commend to those who 
have to advise on this matter was, in this 
case, laid down as follows: “Defamatory 
headlines are actionable, though the matter 
following is not so, unless they fairly 
indicate the substance of the matter to 
which they refer, and such headlines pre- 
fixed to a report of a judicial decision or of 
judicial proceedings are no part of the re- 
port, but are in effect comments on it and 
are not privileged unless they are a fair 
index of the matter contained in the re- 
port, In determining whether headlines 
prefixed to a report are fair they, and the 
matter to which they refer, must be con- 
strued together.” A “fair index of the 
matter,” we submit, is the point to be con- 
sidered; and if the heading does no more 
than indicate what is below, without 
exacerbation, the absolute privilege given 
to the reports of judicial proceedings is not 


in an even higher court, in the same juris- 
diction (Salisbury v. Union and Advertiser 
Company, 1887, 45 Hun. (N.Y: Sup. Ct.) 
120), the plaintiff was a lady whose name 
had been mentioned in judicial proceedings 
to which she was not a party. A clergy- 
man had been the victim of gossip circulat- 
ed by two youths, who put it abroad that 
he went to meet this young lady clandes- 
tinely at night in acharch. The clergy- 
man took criminal proceedings (semble for 
libel) against the youths, whose counsel 
demurred to the indictment as disclosing no 
offence. “Was it a disgrace,” he asked in 
court, “for Mr. Fellows to have gone to the 
church and met Miss Salisbury just as was 
stated inthe indictment?” And the judge 
presiding stated that the same question, 
which he put into words, was the crucial 
question in the case. Thereupon the 
defendant newspaper came out with the 
heading : 
“Was it a disgrace for the Rev. A.J. 
Fellows clandestinely to meet Ida 
. Salisbury in the Methodist Church at 
East Henrietta °? 
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and went on with an asticle about “the 
tongues of scandal Jovers” which “had been 
set going lately,” and an account of the 


criminal proceedings. This was fair 
and accurate. The plaintiff sued on the 
headline as insinuating a suggestion 


against her character. She was non-suited 
on circuit, and on appeal thenon-suit and 
judgment, thereon were upheld. The kernel 
of the judgment (which has escaped even . 
the omnivorous industry of Mr. Gatley) may 
be given here: 


“Taking together the caption,. statement 
and indictment constituting the entire 
article with the evidence of the proceed- 
ings, there: seems to be no opportunity 
to give the former any interpretation 
other than as importing reference’ to 
the proceedings, and the question ap- 
pearing to have been presented in it, 
which the evidence clearly shows was 
part of it, and that such was the pro- 


forfeited. In a case decided a little earlier, — position then urged by counsel and 


announced by the court as the one to 
be determined. The statement-of the 
report in other respects seems to have 
been confined to the. matters within 
those alleged in the indictment and 
embraced in the proceedings.” 


It is, of course, unpleasant for a lady 
when her name is mentioned in proceed- 
ings of this kind; but ifin court a ques- 
tion is asked as to whether this or that 
happened in regard.to her, .a heading 
which publishes her name is (provided that 
name was mentioned in court) covered by 
the plea of privilege. It is interesting to 
speculate how far.the heading may go. It 
is possible that “Miss S. and the Rector” 
would, on these facts go too far, but that 
“Miss S.’s Assignation?” might, by the 
indicative note of interrogation, be kept 
just on the right side of the line. These, 
however, would be questions for the jury, 
who have always to decide whether the 
report complained of is indeed fair and ac- 
curaie.—The Law Times. . 
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ABSENCE OF BODY IN HOMICIDE TRIALS. 


It is not often that a murderer can be 
successfully prosecuted when the body of 
his alleged victim has completely disap- 
peared. It was not surprising therefore 
that considerable public interest should 
have been aroused by the case of Rex 
v. Davidson which was recently before the 
Court of Criminal Appeal, in which a 
situation of this nature was revealed. The 
facts were thatthe prisoner’s son, aged 
seven, had disappeared in December of last 
year. The prisoner confessed that he had 
killed the child and thrown the body on 
a burning refuse dump. On being tried 
for murder at the Central Criminal Court 
before Atkinson, J., the prosecution relied 
upon this confession as evidence of his 
guilt. The accused gave evidence on his 
behalf retracting his confession and stat- 
ing that he found’ the body of his son 


drowned in a canal near the refuse dump;; 
and that he placed it upon the sures 
The” 


after fruitless efforts to revive it. 
jury apparently disbelieved this evidence 
and convicted him. On the appeal it was 
pointed out to the Court (Lord Hewart, 
. O. J., Avory and du Pareg, JJ.) that there 
was no “corpus delicti,” and it was argued 
that in its absenée the confession of the 
accused was insufficient to prove that the 
child might not be still alive. In giving 
the judgment of the Court dismissing the 
appeal the Lord Chief Justice declared that 
the legal principle applicable to this some- 
what unusual case was to te found in 
“Halsbury’s Laws of England” (Hailsham 
edition), Vol. LX, page 4:9, where it is said 
that— 

“Where no body or part of a body has 
been found which is proved to be that of 
the person alleged to have -been killed, 
an accused person should not be convict- 
ed of either murder or manslaughter, unless 
there is evidence either of the killing or 
of the death of the person alleged to 
have been killed. In tne absence uf such 
evidence there isno onus on the prisoner 
to account for the disappearance or non- 
production of the person alleged to be 
dead.” 

Here, the Lord Chief Justice pointed out, 
both-the prosecution and the defence were 
agreed that the boy was dead and the only 
question was whether the prisoner’s con- 
fession was sufficient evidence that he had 
killed the child. The Oours - considered 
that the prisoner's conduct was incunsis- 
tent with his own story, but consistent 


“ing the prisoner 


with the case for the prosecution. Con- 
sequently the jury were entitled to dis- 
believe his evidence and find the verdict 
which they had done. 

The earliest statement of the law on this 
subject isto be found in that well-known 
seventeenth-century legal work ‘Hale's 
Pleas of the Orown” (Volume II, p. 290)— 
where the learned author stated— 

“I would never convict any person of 
murder unless the fact were proved to be 
done (i. e, by eye-witnesses) or at least 
the body found dead.” 

The first reported case in which this 
dictum was considered occurred in 1792 
in Rex v. Hindmarsh (2 Leach 569). There 
a seaman was charged with murdering 
his captain. The evidence for the pro- 
secution consisted in the testimony of two 
other seamen, one of whom deposed to find- 
in the dead of night 
throwing the captain’s body overboard, 
whilst the other stated that he found blood 
on the deck.and on the prisoner's clothes, 
and also a wooden billet. Ashurat, J., 
before whom . the case was tried 
left it to the jury to decide. whether the 
prisoner killed the captain before throwing 
his body overboard, which question they 
answered in the affirmative. Sentence of 
death being passed, the learned Judge 
referred the point of law involved to the 
rest of the common law judges, who una- 
nimously affirmed that the verdict had 
been properly arrived.at. With this case 
may be contrasted Rex v Hopkins (1838, 


8C.& P. 591) where Abinger, C. B., 
withdrew the case from the jury, 
the only evidence being that 


the prisoner had left a certain place 
with her child and arrived at another 
without it, and had given no explanation 
of whereit was. Yet another case of this 
nature is to be found in Rex v. Cheverton 
(1862, 2 F. & F., 833) where a mother 
accused of murdering her child had stated 
to a police officer that she had sent it to 
its father. Subsequently a body was found 
in a river near which the accused lived 


- which body was like that of the child in 


age and appearance. rle, O. J., directed 
the jury that the question was whether the 
body found was that of the child, and if 
so, they might from the circumstances: in- 
fer that the prisoner had drowned it. A 
case very like Rex v. Davidson occurred 
in more recent times in Ireland. ‘This 
was Rex v. McNicholl (1917, 21 Ir. 577), 
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There the evidence for the prosecution 
rested on a confession by the accused 
coupled with certain letters written by 
him. No evidence was cailed for the de- 
fence. Delivering the judgment of the 
Court of Crown Cases Reserved of Ireland 
dismissing the appeal, Lord Campbell, O. 
J., said (at p. 593)— 

“Where, as in the present case, the ac- 
cused has confessed to the murder 
of the infant, the failure by him 
upon his subsequent trial to produce it or 
account for its absence is. evidence 
against him to which the jury ere entitl- 

- ed, if they think fit, to attach importance.” 

From the foregoing cases it will be seen 
that where there is some doubt as to whe- 
ther the body produced is that of the 
alleged victim or where the prosecution is 
wholly unable to produce the “corpus 
delicti,” there are really two questions 
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which the jury ought to consider. Is the 
victim dead ? and if so, did the accused 
commit the murder? Unless there is evi- 
dence from which both questions can be 
answered inthe affirmative, the prisoner 
is entitled to an acquittal. Difficulty may 
arise if the jury bave not properly ap- 
preciated these issues. Although apparent- 
ly in Lord Hale’s view a prisoner should - 
not be convicted in the absence of the 
body except on the evidence òf -eye-wit- 
nesses, there does not appear to be any 
principle upon which circumstantial evi- 
dence (i. e., aretracted confession: followed 
by an improbable story as.in Davidson's 
case) should be rejected. The only dis- 
tinction between these cases and any other 
trial for murder or manslaughther is that 
the prosecution has got the added burden 
of proving that the alleged victim is in 


fact dead.—The Law Journal. 





Extracts from Contemporaries. 


The Woolsack 

The principle underlying the familiar 
saying about faraway birds having fine 
feathers has a wide application beyond 
the ornithological sphere. Certainly it 
applies in the realm of administration, 
political and legal. Did not Sterne long 
ago assure us that “they order this matter 
better in France’? While in some matters 
we may agree that other countries order 
certain of their institutions better than we 
do, we find those countries sometimes 
return the compliment by expres- 
sing the opinion that on this and on 
that matter we manage things more wisely 
or more spectacularly than is done among 
themselves, Occasionally, however, we 
find also that foreign admiration for our 
ways and institutionsis not characterised 
by exact knowledge, and this is apt to 
deduct something from the implied com- 
pliment. An amusing example of “this 
was furnished in the speech of a learned 
member of the Law Librarians’ Associa- 
tion at their recent meeting at Montreal, 
who mentioned that at a similar gathering 
some years earlier a “highly publicised” 
New York lawyer, in glorifying our English 
legal system in all its details, expressed 
regret that the American Revolution had 
occurred, because, as he claimed, “it depriv- 
ed us [the Americans] of the splendour he 
observed in this country,” concluding with 
a description of the Lord Ohancellor “sitting 
with the Woolsack on his head,” No one was 


crael enough to correct the speaker's 
mistake as to which end of the. Lord 
Chancellor's anatomy was protected from 
shock by the Woolsack! an 


Its Origin , bas 
Has the origin of the Woolsack incon- 
nection with the Lord Chancellor ` ever 
authoritatively been made clear? Accord- 
ing to Lord Campbell; who had special 
means of information on the subject, the 
Woolsack was first introduced into the House 
of Lords as a compliment to the staple 
manufacture of the realm, and he adds 
that in his opinion in the.rude simplicity 
of early times a sack of wool was freyuently 
used as a sofa—when the judges sat on a 
hard wooden bench and the advocates 
stood behind a rough wooden rail called 
the Bar. We usually think, nowadays at any “ 
rate, of the Woolsack as inseparably 
associated with the Lord Chancellor when 
sitting in the House of Lords, but it appears 
to be a mistake to suppose that there was 
only one Woolsack in the House. It seems 
that the others were provided for.the judges 
and other assessors who in former days 
were called in to assist the deliberation 
of the Lord Chancellor and the other peers 
who way have sab with him. With the increase 
in the number of the law lords the necessity 
of calling in the judges to give their opinions 
seems'to have fallen-into’ desuetude. The 
lass occasion when they were consulted 


1935 . 


was in the famous case of Allen v. Flood. 
One who looked into the House when the 
judges were present at the hearing of 
that notable appeal wrote thus in his 
diary: “Right of the Queen’s Bench 
judges sat in the House of Lords to hear 
Allenv. Flood. They were in theirred robes, 
ata long narrow table, which looked like 
an omnibus full of old ladies. The Lord 
Chancellor was in his black robe and wig ; 
the. other law lords in morning coats and 
jackets, a motley pageant and very charac- 
teristic of this country.” The same diarist 
on a later date made this entry: “Dec. 
14, House of Lords. Judgment given in 
Allen v. Flood. It is a great triumph for 
the trade unions, but vindicates the impar- 
tiality of our judges, as there are two 
Tories and two Liberal Unionists in the 
majority.” —The Law Times. 


Moral and Legal Duties. 
lt is told of Robert Monsey Rolfe, 
afterwards Lord Chancellor Cranworth, 
that while still a junior at the Bar, on 
hearing counsel on one occasion submitting 
to the court that Cheistianity is part of 
- the law of England, turned to a profes- 
sional friend with the question: “Have 
you ever been instructed to draw an in- 
dictment against a man for not loving his 
‘neighbour as himself"? The answer was 
obvious and was conclusive that the whole 
code of morals enunciated in the New 
‘Testament had not then, nor has it yet, 
“been incorporated into the common law 
of- England. Criticism has frequently been 
directed against: the law for its apparent 
callousness in the refusal to recognise 
the altruistic efforts on the part of indi- 
viduals to assist others in moments of 
danger, . and itstolerance of such things as 
what our American friends call “spite 
fences” erected simply in order to cut off a 
‘neighbour's view, or to drain percolating 


water for the sole purpose of injuring 
another's reservoir. It is significant, how- 
ever, that’ several learned writers have 


of late’ urged that this attitude is to be 
Strongly deprecated. Professor Goodhart, 
in his. collection of essays published some 
time ago -a collection worthy of varefal 
study —declared that sooner or later the 
English law will,have to be changed sə as 
to include the principle laid down ‘in 
8.226 of the German Oivil Code: ‘Ihe ex- 
-éreiss' of aright which can have no pur- 
“pose except the infliction of injury on 
‘another is unlawful’, whileMr. C. K. 
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Allen, in his equally learned and valuable 
work “Legal Duties,” says that the prin- 
ciple embodied in. such cases as Bradford 
Corporation v. Pickles [1895] A. O. 587, 
will perhaps die hard in England “but 
the sooner we are able to pronounce life 
extinct, and follow it decently to the grave 
the better, I believe, for English juris- 
prudence.” The decision of the Court of 
Appeal last week affirming the judgment 
of Mr. Justice Finlay, in Haynes v. Har- 
wood [1934] 2 K. B. 240, is also a wel- 
come recognition that a gallant effort lo 
stop bolting horses, with injurious con- 
sequences to the person performing the act 
is not to be lightly dismissedas coming 
within the doctrineof volenti non fitinjuria. 
Itis true, that ia that case the hero of the 
piece wasa police constable and it may 
be argued that the decision was based 
upon that fact, but the interlocutory 
observations of the Lords Justices appeared 
to place the grounds of their decision upon 
a wider foundation, namely, amoral duty 
to save life or to prevent danger to those 
using the highway. It seems thusa de- 
parture from the old doctrine that if 
one endeavours to rescue a person placed 
in danger by the negligence of another, 
and suffers injury while doing so, he isto , 
be regarded in law asamere intermeddler 
who is not to be encouraged in any way.— 
The Solicitors’ Journal. 


Law Revision: New Subjects. 

Additional subjects referred by the Lord 
Chancellor to the Law Revision Committee 
under the chairmanship of the Master of the 
Rolls for consideration and report include: 
tne amendment or repeal of s 4 of the 
Statute of Frauds, 1677, of the Statute of 
Frauds Amendment Act, 182¢, of- the 
Mercantile Law Améndment “Act, 1856, 
and ofthe Sale of Goods Act, 1893, s: 4, 
Various aspects of the doctrine of ¢on- 
sideration will also be under review,, no- 
tably the rule that a promise to perform an 
existing duty is no consideration, that 
consideration must move from the promisee, 
the need forconsideration to make simple 
contracts enforceable and the rule in 
Pinnel’s Case (1602), 5 Rep. 117. The 
desirability of amending or unifying ex- 
isting statutes and rules of law relating 
to the limitation of actions, and in parti- 
cular the rules concerning acknowledg- 
ments, part payments, the disabilities 
of plaintiffs, the circumstances affecting 
defendants which prevent the periods ox 


< 


not entitled to do so. 
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limitation from beginning to Tun and the 
scope ‘of the rules relating to concealed 
fraud will also be considered by the 
Committee—The Solicitors’ Journal. 


Affidavit Evidence Admissibility. 

An interesting practice point in con- 
nection with the admissibility of affidavit 
evidence was decided by Mr. Justice Far- 
well on October 17. The plaintiffs in the 
action had on anearlier occasion moved 
for interlocutory relief, and at the-hearing 
of the motion a number of affidavits 
which had been filed were read to the 
Court. When the case came on for trial, 
the plaintiffs did not call as witnesses 
some of the persons whose affidavits had 
been read on the motion. Counsel for the 
defendant wished to refer his Lordship to 
those affidavits with a view to indicating 
what he suggested were discrepancies in 
the evidence given by the plaintiffs wit- 
nesses at the trial and the evidence given 
in their affidavits by those persons who 
were not called as witnesses. His Lord- 
ship pointed out that there was no au- 
thority which exactly covered the point, 
but in his view, when the plaintiffs read the 
affidavits tothe Cuurt on the motion, 
they made them a part of their case, and 
the defendant was therefore entitled to 
callj his (his Lordship’s) attention to those 
documents in just the same way as to any 
other documents which had been made 
part of the plaintiff's case, and to make 
such comments on them as he thought 
right. His Lordship added -that different 
considerations altogether might arise had 


“the affidavits been filed but not in fact 


made use of in Court. The closest case 
to the? present .is Blackburn Union v. 


: -Brooks (47 Iu.J.Ch7156; 7 Ch. D. 68), where 
.. the plaintiffs wished to read at the trial an 


affidavit used on interlocutory proceedings 
without calling the deponent as a witness, 
and Mr. Justice Fry held that he was 
That case, however, 
does not cover the present one, because 
here the defendant was not seeking to read 
an affidavit in support of his case, but 
to comment, for the purpose of suggest- 
ing that the evidence given orally for the 
plaiotifis at the trial was not reliable, 
on affidavits put in by the plaintiffs. — The 
Law . ournal. 


Oral and Written Judgments. 
In the Court of Appeal the other day, 
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in the course of the hearing of an appeal 
from the judgment in the County Oourt, 
counsel drew attention to the fact that 
the verbal or “extempore judgment” deli- 
vered at the closeof the case differed in 
certain respects from the written judg- 
ment which was subsequently prepared 
(Weddel v. Clarke, October 10, 11). 
Slesser, L. J., pointed out that this 
frequently happens particularly in 
workmen’s compensation cases,- and 
Lord Wright stated thatin such cir- 
cumstances the writing is ‘the “conclusive 
statement of his judgment.” It “takes 
the place of the oral judgment.” Thiy 
would not, of course, prevent the Court 
from scrutinising both ‘‘recensions” if 
there were any ‘‘serious inconsistency.” A 
judge, however, is entitled to reconsi- 
der his views (and even to polish or em- 
Unless 
the judge has before him a shorthand 
note of his ipsissima verba or is gifted 
with a very closely retentive memory, it 
is impossible that there should not be 
some differences, however slight. A judge 
is not bound to deliver a considered judg- 
ment; leading cases,in an earlier day, are 
sometimes to be found completely reported 
in the compass of one, twoor thiee pages 
(e. g. Armory v. Delamirie, 1722, 1 Strange, 
505; Birkmyr v. Darnell, 1704, 1 Salkeld 27; 
Davies v. Mann, 10M. & W. 546). A laconic 
is sometimes preferable to a lengthy judg- 
ment. The former is more suitable tothe 
atmosphere of ihe County Court, although 
the Court of Appeal desires and requires 
to know the reasoning which there found 
favour.—The Law Journal. 


Guilty and Insane. ij 

A young man who pleaded guilty at the 
Central Oriminal Court last week to caus- 
ing grievous bolily harm to a little girl, 
was sentenced to eighteen months’ impri- ` 
sonment, although a prison doctor said 
he had come to the conclusion thé man 
was insane. The doctor added that if the 
man were given a term of imprisonment 
he would be certified insane, and the 
learned Common Serjeant said he sent the 
man to prison in hisown interest and in 
the interest of the public. 

Had the prisoner pleaded not guilty, 
and set up the defence of insanity, no 
doubt the special verdict of “guilty, but 
insane” might have been returned, and he ` 
would have been sent to a criminal lunatic 
asylum; though it dogs not necessarily fol- 
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low, as the Macnaghten rules show that 
because a man is insane he is not to be 
held responsible for a particular crime. 
At all events it is for the defendant to 
raise the defence of insanity; and if it be 
not pleaded the court will act asit did 
in this case and proceed to deal with the 
prisoner as responsible and punishable, 

As the Common Serjeant indicated, im- 
prisonment in such a case is necessary 
for the protection of the public, and, since 
ihe Secretary of State has ample powers 
to deal with such a man under the pro- 
visions of the Oriminal Lunatics Act, 1884, 
the man will no doubt be certified and 
transferred to an asylum.—Justice of the 
Peace, dated October 27, 1934. 


Statements made by the accused. 

What the prisoner says is so often ad- 
missible evidence against him that one is 
a little apt to assume that it must beso, 

A brief note in the press that a con- 
viction was quashed by the Court of Cri- 
minal Appeal- on the ground that a state- 
ment made by the prisoner was wrongly 
admitted in evidence reminds us that what 
the prisoner said maybe admissible or 
inadmissible in evidence like other state- 
ments, according to its relevancy or ir- 
relevany. 

The report gives no details, so we have 
no idea what was the nature of the ob- 
jectionable evidence. At all events, no 
statement made by the accused should 
be given in evidence unless it is relevant 
to the charge: itself, or is relevant as 
evidence of an admission ora denial of 
the charge. For example, we think that 
if a prisoner happened to make a remark, 
apropos nothing in particular, as to his 
previous convictions, it would not be ad- 
missible evidence. If, however, he accused 
the prosecutor of concocting evidence 
against him because the prosecutor -knew 
‘of his previous convictions, it might be 
admissible. The dividing line may be 
difficult to draw sometimes, but it exists. — 
Justice of the Peace. 


Evidence of Age. 

A county court judge hasheld that a 
person can give evidenceas to his or her 
own age, Upon a claim for balance of 
account, the defendants pleaded infancy 
and produced their birth certificates. The 
father of one was called to give evidence 
and said he was in an adjacent room when 
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his daughter was born. The learned judge 
said he was prepared to hold that as a 
general principle any individual is a com- 
petent witness asto his own age, and 
more particularly when he backs it with a 
certificate of birth, 

It is an interesting point, upon which we 
cannot trace any conclusive authority. In 
criminal cases thereis often a statutory 
provision as to presumption or determi- 
nation of age such as to obviate the diffi- 
culty of strict proof. How strict the 
courts were of old can be seen from such 
a case as R. v. Wedge (1832), 5 C. and P. 
298, but it is to be noted that even in 
that case the evidence of the father, not 
quite definite, was held insufficient on the 
ground that it was not the best evidence 
which could have been called and the best 
evidence ought to have been adduced. 

In R.v. Rishworth (1842), 2 Q. B. 476, a 
poor law removal case, it was held that 
the pauper’s own declaration as to his date 
of birth and his illegitimacy was inadmis- 
sible, since it must be hearsay. 

A person’s own testimony as to the 
date of his birth must always, in the 
nature of things, be based on hearsay. 
Only his. mother and, possibly, his father 
or other persons present at the birth can 
give positive testimony on this point. Such 
evidence may ndi always be forthcoming, 
and it may be that the High Court would 
hold that ifthe best available evidence 
were given and were such as to satisfy the 
judge, as it did in this case, the fact of 
a person being of a certain age can be 
proved by that person himself. What it 
really amounts to is this: “I have al- 
ways been told I was born on a certain 
date. My .names are those given in 
the certificate of birth produced, and I 
believe I am that person.” It may be 
hearsay, but itis evidence that most people 
would wish to accept unless authority. 
declares otherwise.—J tistice of the Peace. 


More Law for the English. 

It is hoped that when the law reformers 
have completed their work in England, 
these defects will disappear, and the 
Englishman's vigorous sense of principle 
and intolerance of injustice will break out 
afresh and find their natural expression in 
joyous motions and happy actions in the 
Courts. In those days we shall have plenty 
of judges, and the Central Hall of the 
Royal Palace of Justice in the Strand will 
be thronged with beaming merchants from 
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the City seeking and obtaining justice of 
best quality cheaply on demand. 
Meanwhile it might be a good thing if 
the youth of the country were brought up 
in the faith and knowledge of the law and 
litigation; whether by means of the “startl- 
ing novelty” to which Lord Macmillan 
referred—instruction at schoolin the ele- 
ments of law as a preparation for citizenship 
—or otherwise. As showing how from of 
old the Scots were zealous in spreading a 
knowledge of law amongst the citizens and 
catching them young, he quoted from a 
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statute of James IV, 1496, c? 3, which or- 
dained “all barons and freeholders that 
are of substance to put their eldest sons and 
heirs to the schools from they be eight or 
nine years of age and to remain at the 
grammar schools till they be competently. 
founded and have perfect Latin: And 
thereafter to remain three years at the 
schools of art and ‘Jure’ so that they may 
have knowledge and understanding of the 
laws, through which the Justice may reign 


-universally through all the realm.”—The 


Law Journal. 
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‘Review. 


The Punjab Municipal Act. By Me. 
GIRDHARI LALL AGGARWAL, B.A. (Hons.), 
LL.B., ADVOOATE, DELHI: PUBLISHED BY THE 
AOTHOR, | 

The léarned author of this commentary 
has been the legal adviser of the New 
Delhi Municipal Committee for several 
, years past and his rich experience as 
such has helped him considerably to make 
this publication very useful not only to 
the members of the bar and ‘to Mu- 
nicipal administrators bus to the general 
public as well, The utility of the publi- 
cation has been much enhanced by the 


Appendices added to it in which the texts 
of the various legislative enactments 
bearing on Municipal affairs have been 
given. The Municipal Election Rules of 
1930 and other rules of general applica» 
tion form the text of another appendix. 
The notes are elaborate and case-law has 
been digested and noted in appropriate 
places. The learned author has spared 
no pains to make the work eminently 
useful. We are sure that this work will 
easily find a place in the library of all 
persons interested, professionally or other- 
wise, in Municipal matters. vo 


Wit & Humour., 


Use or Abuse.—‘‘Henry”, said a lawyer 
to his ten-year-old, ‘haven't I always told 
you to use your napkin at the table?” 

“Why, I am using it, Dad,” protested 
Henry with an air of injured innocence. 
“Ive got the dog tied to the leg of the 
table with it. "— Case and Comment. 


Jersey Lightning and Then Some.— 
“Did you ever taste moonshine whisky ?” ` 


“Certainly not,” replied Uncle Bill, Bot-. © 


tletop. “Anybody who can't swallow fast 
enough to keep from tastin’ it has no busi- 
ness tryin’ to drink it."—Case and Comment. 


Coarse Work.—Three men were sen- 
tenced in Chicago for carrying weapons in 
their automobiles. They should have un- 
derstood that in Chicago that’s what violin 
cases are for.—Case and Comment. 


Nonsequitur.—‘“Lady, you'll have to 
pay half-fare for that boy.” 
_ “But, conductor, he’s only four years 
old.” : 


Pai 


“Well, he looks like a six-year-old.” a 
“Sir, I have been married only four, 
years.” 
“Lady, I'm not asking for a confession. 
I'm asking for a half-fare ticket.” —Case and, 
Comment. 
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RIGHTS AND LIABILITIES OF JOINT TORTFEASORS 


Tar Third Interim Report of the Law 
Reform Committee which was published 
in July isof extraordinary interest to the 
law student. We use the word “student” 
having in mind that a great judge once 
said that every member of the Legal Pro- 
fession must needs remain a student of 
the law, throughout his professional life. 
For the lawis ever changing; and any 
interference with a fundamental rule of 
the common law involves something so 
startling that it cannot fail to demand the 
attention of every serious lawyer. 

' The report also serves to illustrate the 
. difficulty which confronts anyone who 
attempts to abrogate or even modify any 
rule of law which forms part of a code. 
The maxims and precepts which make up 
the body of the common law form a code 
albeit it is an unwritten code; and asingle 
variation of one rule is bound to have 
indirect resulis—results which may well 
give pause to anyone who is tempted to 
persist in modifying the rule. 
“The committee was appionted “to consider 
how far..... such legal maxims and doctrines 
as the Lord Chancellor may refer to the 
Committee require revision......... “and “to 
report specially as soon as may be upon 
the following (inter alia): ‘The doctrine of 
no contribution between tortfeasors (Afer- 
ryweather v. Nixan, wilh special reference 
to the remarks of Herschell, L. O. in Palmer 
v. Wick and Pulteneytown Steam Shipping 


Company, Limited, 71 L. T. Rep. 163; (1894) 


A. 0. 318).,” 

The “rule” is thus formulated in the report 
“When two ormore persons jointly commit 
á wrongful act, the person injured can 
recover the full amountof his damage 
rom any one of them. Ifhe doesso, the 
wrongdoer who has paid the whole damage 
has tobearthe whole loss, and the other 
wrongdoers escape liability by reason of 
the rule of the common law that 
there can be no contribution between 
joint tortfeasors." 
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Having thus stated the rule and drawn 
attention to certain exceptions which have 
been grafted upon it (paras. 4 and 6), the 
committee recommend that it should be 
abolished as speedily as possible. i 

The remarks of Herschell, L. C. to which 
attention is drawn in the terms of reference 
were these: “It [the rule] does not appear 
to me to be founded on any principle of 
justice or equity or even of public policy 
(Palmer v. Wick cc., loc. cit. ab p. 324, in 
the L. Rep). The committee, in their 
report lay stress onthe fact that various 
other distinguished judges have disapprov- 
ed of the rule. Thus in Friar's Company 
v, Spillers and Bakers (1915, 3 K. B. Diy. 
at p. 592), Lord Justice Pickford described 
it as an artificial doctrine, and not to be 
extended. | 

And so the committee would abolish the 
rule! 

Let us consider some of the reasons put 
forward for the proposed change and the 
method by which it is to be effected. _ 

Stress ig naturally laid upon the dictum 
of Lord Herschell, and upon dicta of 
other judges, but only one case is cited in 
the report as an instance of the harsh 
working of the rule. Itis nota very fortu- 
nate instance. In par. 5 we find this: 
“Where the act is manifestly tortious, the 
rule defeats even an express contract of 
indemnity: Smith v. Clinton (93 L. T. Rep. 
$40)—where the owner of a newspaper 
agreed toindemnify W. H. Smith and Son 
against liability for selling copies of the 
paper which might contain libels—a case 
which illustrates the hardship of the 
do trine.” os 

That the case illustrates the doctrine is 
plain; but why talk of hardship? If a 
man chooses to make it his business to dis- 
tribute literature which may contain 
libellous matter, why should be be entitled 
to any special consideratibn ? Moreover, 
he can easily protect himself by insurance. 
Messrs, Smith in the case referred to 
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could have taken out a Lloyd's policy 
which would have giventhem a complete 
indemnity. . 

_ But it isplain that there are many cases 
in which itisright and proper to allow 
one tortfeasor to sue another for contribu- 
tion. Street accidents are often caused 
by the negligence of two independent 
persons. If one of them is called upon to 
pay all the damages, there seems to be 
no reason why the other should not 
contribute his share. 

Having decided that ihe case for altering 
the rule was sufficiently strong it is 
manifest that {he committee were immedia- 
tely confronted by a very selious problem. 
What of thecase in which the tort com- 
mitted is also a crime. Having considered 
the matter they “have cometo the conclusion 
that...... any attempt to exclude from our 
recommendation torts which are also crimes 
would produce anomalies... and uncer- 
tainties which it would be undesirable to 
introduce. Accordingly our recommendation 
is made without qualification.” 

The fact thatthe committee would allow 
contribution between criminals as well as 
other wrongdcers immediately brings to the 
mind another maxim of the ccmmon law: 
“Ha turpi causa non oritur actio.” 

According to Halsbury’s Laws of England 
(Vol. VII, p. 392): “An agreement to 
commit an unlawful act, whetherit amounts 
to an indictable offence or not is void, and 
an agreement which is innocent in form 
cannot be enforced if it is entered into for 
the purpose of csrrying outor assisting in 
carrying out an illegal transaction.” 
Accordingtothe same authority (p. 394): 
It is contrary to public policy that anyone 
should be allowed to benefit by his own 
criminal act, and the courts will not enforce 
rights directly resulting to the person 
asserting them from the crime of that person: 
Amicable Society v. Bolland (1830, 4 Bli. 
(N.S) 194, H. L.). That the court could 
now refuse toenforce a contract between 
two joint tortfeasors whose tort was alsoa 
crime on the ground that todo so would 
be to enforce a contract contrary to public 
policy isplain but what will happen ifthe 
reccmmendation of the committee finds its 
way into an Act of Parliament ? The statute 
would override the maxim”; the plea of 
public policy” could not be successfully 
urged against the exercise of a right ex- 
precsly sanctioned by the Legislature. 

One may be permitted to wonder whe- 
ther this extraofdinary result of the abro- 
gation of the rule was brought to the 
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notice of the committee before the report 
was drafted. It might result in a court 
of justice being called upon to inquire 
into the terms of a partnership argeement 
between the members of a “long firm”. 

The operative part of the Report 
faras itrelates to “contribution” 
these terms: 

“Any person who is adjudged to be liable - 
to make any payment or who suffers any 
execution under a judgment recovered 
against him in respect of. an actionable 
wrong may recover contribution, whether 
the wrong be acrime or not, from any 
other person who has been made liable in 
respect of the same wrong or who, if sued 
separately, would have been so liable unless 
the person against whom contribution is 
sought proves that he is by law entitled 
to be indemnified in respect of his liabi- 
lity by the person, seeking contribution. 
It shallbe for the judge to decide’ what 
the amount ofthe contribution is to be, or 
whether complete indemnity isto be given.” 

The opening words of this “section” 
make it clear that its provisions have no 
application to a voluntary payment. To 
enjoy the right to claim contribution a 
wrongdoer. must have been sued and ad-~ 
judged liable to make a payment. If he 
desires to claim contribution he, must be. 
careful to avoid anything in the nature of 
a compromise with the plaintiff. Tf an 
action be broughtand he pays money into. 
court which the plaintiff accepts in satis- 
faction, the defendant can make no claim. 
for contribution against his joint tortfeasor. 

Where two tortfeasors have been joined 
as defendants in the same action, the ques- 
tion whether there should or should not be 
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‘contribution will generally be comparative- 


ly easy to decide because the verdict of 
the jury may determine the incidence of 
blame. Take the familiar case of the “far” 
in a taxicab bringing suit against the driver 
of the cab and the owner ofa car with ~ 
which jt comes into collision. The jury. 
finda verdict “both to blame—damages. 
£1,000". Each of the parties liable—the 
owner of the taxiorthe owner of the car 
—is entitledio a declaration that the other. 
is liable to make contribution—but to what 
extent isa matter for the judge to deter- 
mine, But how is an action for 
contribution to be framed against a 
person “who if sued separately would have 
been so liable.” How is the statement of. 
claim to be drawn? Consider, once more, 
the case of a “fare” bringing an action 
against the owner of acar which collides 
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with the taxi in which he is being driven. - 
He obtains judgment for £100. The owner 
ofthe car brings suit for contribution 
against the driver of the taxi. He must 
allege (and prove) that the driver of the 
taxi, if he had been sued separately, would 
have been held liable. To allege is cne 
thing to prove is another. But even to 
allege is difficultin this case. How is the 
statement of claim to be framed? The 
plaintiff must allege thatthe defendant, if 
he had been sued separately would have 
been held liable and must state the facts 
which support the allegation. If he had 
been sued separately, how can one specu- 
late as to whit his liability would be? 

So much for that part of the Report which 
relates to joint tortfeasors. The committee 
also recommend that the right to contribu- 
‘tion should beconferred where the tort is 
not joint (4. e. the same act committed 
by several persons), but where the same 
damage is caused to the plaintiff 
by the separate wrongful acts of several 
persons. They make the very wise sugges- 
tion that when one judgment is recovered 
in any such case, it shall be competent for 
the judge to apportion the degree of li- 
- ability following in this respect the 
Admiralty practice. Ifthere should be a 
right of contribution between joint tort- 
feasors, it is manifest that a similar 
to be enjoyed by persons who have 
mitted independent torts leading to 
same unfortunate result. 

“ But this isnot by any means to conclude 
the report. The committee also express 
an opinion upon something which has 
nothing whatever to do with the liabilities 
of tortfeasors inter se. They make a re- 
commendation which strikes at the very 
rootzof the doctrine of “merger.” 

- Under existing law a tort is merged in a 
judgment even where there is no satisfac- 
tion. Thus where one tortfeasor has been 
sued tojudgment, the plaintiff can recover 
nothing from the other, even if the judg- 
ment is unsatisfied: (Brinsmead v. Harri- 
son, 24 L.T. Rep. 793; L. Rep. 6, O. P. 
584). It is suggested and the committee 
recommend, that the rule should be altered 
in respect of an unsatisfied judgment only 
with the provision thata plaintiff should 
not be entitled to obtain by. execution, in 
the aggregate more than the amount 
awarded in the first judgmeat. 

No reasons are advanced for this sug- 
gesticn: no dictum of any judga proclaim- 
ing against the well-known doctrine of 
“merger” is cited in the report. 
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“Merger” has had effect to avoid or 
prevent multiplicity of action; to compel the 
plaintiff to join in his action everyone 
who should be joined. To abolish it would 
appear to encourage litigation. Let us 
consider the effect of the proposal made by 
the committee. : 

It is embodied in the following paragraph; 
“A judgment recovered against one or 
more persons in respect of an actionable 
wrong committed jointly shall not, while 
unsatisfied, bea bar toan action against 
any others liable jointly in respect of the 
same wrong. Provided that the plaintiff 
shall not beentitled to levy execution for, 
or to be paid, a sum exceeding, In the 
aggregate, the amount of the first judgment 
obtained against any of the persons so 
liable nor to recover the costs of any 
subsequent action unless the judge before 
whom it is tried is of opinion that there 
was reasonable ground for bringing it. 

“A judgment is not to bea bar to an 
action. .. while unsatisfied.” By “un- 
satisfed” one supposes is meant wholly 
unsatisfied. If part only of the amount 
due under the judgment 15 paid, or if 
the judgment is paid and the amount 
awarded for costs is not, then it is presumed 
a further action can be brought. But sup- 
pose that the plaintiff, having obtained a 
judgment against one of two tortfeasors, 
takes no step to enforce payment by exe- 
cution is he to be entitled to bring a 
fresh action against another tortfeasor ? 
The only thing to prevent or „discourage 
him from so doing is the possibility that 
the judge exercising the power conferred 
by the proviso,may disallow the costs of 
a second action. h 

The proviso involves an entirely new 
principle. It involves this. That a man 
may recover £100 from one of two joint 
tortfeasers. [In a second action, based upon 
the same facts, he may be awarded £1,000 
yethemay not “levy execution for or be 
paid” more than £100. It will be a 
barren judgment save as to £100. 

This manifest that the proviso to the 
rule will have effect to discourage the 
plaintiff who is minded to bring an action 
against a second tortfeasor; and it is bound 
to result in this that ths second tortfeasor 
will know to a penny the amount of his 
possible liability and will be able to bring 
the proceedings in ths second action to an 
end, or protect himselfin the matter of 
costs by a judicious payment into cout. 

As to what would constitute “reasonable 
ground” for bringinga second action, it 
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is fairly plain’ that if (a) the amount of 
“the first judgment together with the costs 
‘eould have been secured by execution and 
(b) theamount awarded in the second action 
is equal to or less than the amount recovered 
in the first there was no reasonable ground 
‘for bringing suit a second time. 

.If this recommendation, of the committee 
is to be made part of an Act of Parlia- 
‘ment it is open toone doubt which ought 
to, beremoved. The meaning cr, rather, 
the extent of the proviso is not clear. Does 
it-involve’ this--that the plaintiff may be 
entitled to: levy execution for more than 
the amount of the first judgment if the 
judge thinks there was reasonable ground 
for bringing the second action? It would be 
odd if it wereso. Ifthe discretion of the 
judge isto be limited to the question of 
costs there should bea ful] stop after the 
word'“‘liable” and then a further proviso 
in these terms: ‘Provided, also that the 
plaintiff shall not be entitled torecover the 
costs, ka.” 
`- There is one other passage in the report 
which illustrates the far-reaching conse- 
quences of any attempt to modify any rule 
of the common law. Having recommended 
the abolition of the doctrine of “merger” in 
relation to actions for tort, it seems to have 
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at once (and naturally) occfirred to the conr- 
mittee that there was no logical reason 
why merger should not tke abolished in 
relation to contract aleo. They suggest 
that it may be desirable in the future to 
apply the same rule (i. e., that an unsatis- 
fied judgment shall be no bar to a second 
action against another joint contractor) to 
the case of joint contractors. . 
Enough has been said to justify the 
observation made at the commencement of 
this article, namely that “the variation 
of one rule of the common law is bound 
Allow contribu- 
tion between joint tortfeasors, and, you are 
confronted by the maxim ex turpi causa 
non oritur actio. You are also moved to 
recommend that contribution be also al- 
lowed, in certain cases, between independ» 
ent wrongdoers. Abolish the doctrine of 
“merger” in relation to joint tortfeasors; 
and there is no reason why it should be 
retained in relation to joint contractors; 
And so, when the maxim Interest reipublice- 
ut sit finis litiumis ignored in its ap- 
plication to certain claims founded cn 
tort, it follows that it ought also (in logic). 
to be ignored in relation to certain actions. 
founded oncontract:—The Law Times, 


ed 


OPEN COURT. 


_ One of the greatest safeguards of justice 
is the public hearing of cases in court. 
The judge who is aware !that the proceed- 
ings will be watched not only by a lay 
audience, but by professional brethren, is 
much less tempted to do irregular things 
forthe sake of expediency or to give 
rein to his own personal prejudices and 
peculiarities, There is, in this country, 
perhaps, no necessity to guard against 
anything worse than this; corruption, which 
feeds on secrecy, 
absent not only from the judicial bench, 
composed as it is of a small number of 
meh of the highest character, but also 
from the magisterial body, which is 
numerous and recruited from all ranks 
and classes. But partiality and bias still 
have their places, and they too, prefer, 
usually, to: hide their heads in camera. 
The great leading case of Scott v. Scott, 
[1913] A. C. 417, laid down the principles 
which should govern the courts in exercis- 
ing the power of exclusion, which, within 
very narrow limits, they possess, But 
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many people wish to go much further 
and Parliament is continually being urged: 
to provide for hearings of particular, 
classes of case in camera. ; 
“The advocates of hearings wilh closed. 
doors are moved by different considerations., 
Some are so careful of shocking the 
public that they would have no indecent 
case tried in public. The prudes man- 
aged to get it ordained that trials for incest’ 
should be in camera. One result was _ 
that very few people not professional 
lawyers, knew that incest was a criminal 
offence, and it was found expedient to. 
repeal the provision for secret hearings. 
Others feel, and here a real problem is 
posed, that domestic disputes ought not to 
be discussed in public because they tend. 
to be inflamed by such hearings. Thus,- 
the private héaring by justices of matri- 
rnonial cases is strenuously advocated. | 
Weare definitely and stronglyiopposed to 
this proposal, on the ground that it isa 
lesser evil to expose the parties to such.” 
disputes to publicity, than seriously to - 
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imperil the regularity and impartiality of. 


proceedings. 
“We think the matter is open to 
reasonable compromise, by which only 
those disputes which are refractory to 
conciliation should be tried out in open 
court. But before weenlarge on that point, 
we wish to point out some of the serious 
évils of private hearings. 
- In no branch of his work is a magis- 
trate more likely to havea bee in his 
bonnet than in that which may be described 
as work on the social side. There areon 
the bench justices who are for thé 
woman every time, others, less numerous, 
who cannot see her point of view at all. 
We have known, even with the present 
safeguard of public hearing, orders under 
the Summary Jurisdiction (Separation and 
Maintenance) Acts made without sworn 
evidence and without the presence of 
anyone of the statutory grounds, We 
have seen the same court, when counsel 
has been present in the court room in 
other cases, behave with circumspection. 
The ‘public hearing has controlled the 
bench’s worat vagaries, when it is effec- 
tivély public. For it must be remembered 
that police courts at times have next to 
no spectators and certainly no informed 
critic present; it is on those oscasions 
that the worst irregularities are usually 
perpetrated. i 

No one would wish adoption cases to 
be heard in public but it is notorious 
that gross irregularities sometimes occur 
in their hearing in private. We have 
known an order of adoption made in 
respect of a woman of twenty years of 
age who was kept in ignorance of the 
‘proceedings from start to finish, on the 
amiable ground that it would shock her 
to know that the people who had for 
years acted father and motherto her were 
not’ her actual parents. One would have 
thought the knowledge would have in- 
creased her respect and affection for 
them. Whether this be so or not itis 
a monstrous thing that an intelligent 
person of practically adult age should 
have imposed on her the very serious 
liability of maintaining her eldersin certain 
circumstances, without having the least 
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opportunity of considering’ her position. 
This is not an argument for hearing 
these particular cases in public, but a 
warning of how sentiment can run away 
with a court which knows its doings 
can never be questioned, 

To return to matrimonial disputes. 
That many of these are capable of set- 
tlement out ofcourt is proved by the 
fact that many are so settled, by proba- 
tion officers and missionaries. There can 
be no objection to the extension of the 
methods of conciliation, though we are 
against too elaborate machinery being 
created. We ourselves in the past have 
made proposals which seemed to us ade- 
quate. 

It might also be possible to give legal 
effect to agreements arrived at by the 
parties by giving power to courts of sum- 
mary jurisdiction formally to record them 
in orders framed in accordance with 
statutory limitations, and thereafter to 
enforce them if necessary. The public 
hearing then would deal with none of 
the facts, but merely the formal consent 
of the parties to the court’s orders. This, 
we take it is one of the matters which 
the committee now sitting will examine, 
and they will be ina better position to 
arrive at a conclusion after a full exa- 
mination of the problem, than any one 
enthusiastic reformer can be. 

When conciliation methods have failed, 
they, of course, should be operated in 
absolute privacy, it is clear that the 
parties must be left to the ordinary law 
of husband and wife, and to us it is equally 
clear that, if they call upon the court, 
as a court of justice, to try their case, 
and not merely asa body entrusted with 
power to name a conciliator and give 
their agreement legal effect, that case 
ought to be heard in public. The argu- 
ment that a public hearing can make 
things worse is negatived by the refusal 
of private settlement. The argument 
that the public should not be allowed to 
listen to the intimate details of a matri- 
monial dispute, is based on mere prudery 
and can be dismissed by grown men 
and women as not requiring an answer, 
—dJustice of the Peace, 
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THE ESSENTIAL NATURE OF A FRAUDULENT PREFERENOKE, 


“ The near relationship of a debtor and a 
fortunate creditor is no evidence of a frau- 
dulent preference, however suspicious the 
circumstances may appear to the trustee 
in bankruptcy. In In re Joseph Samson 
‘Lyons (p. 305 L. J. Vol. 78) the bankrupt had 
permanent overdraft with Barclay's Bank of 
2 0007, which was guaranteed by his father. 
After August, 1932, there were no payments 
to the general body of creditors, but amounts 
yeceived from debtors were paid into the 
bankrupt’s account, whereby the overdraft 
was reduced to 1,301l. 15s. 7d. On October 
22, 1932, a bankruptcy petition was 
presented and the adjudication took place 
on December 9, 1932, the guarantor having 
paid off the overdraft in the meantime. The 
trustee contended, however, that the amount 
by which the overdraft had been reduced, 
viz., 6981. 4s. Sd., wasa fraudulent perfer- 
ence of the bank andjor the guarantor—the 
inference being that the bankrupt had the 
dominant intention of relieving his father of 
liability. The bankrupt did not give evidence, 
è. g. ofany other motive, and ‘Mr. Justice 
Clauson made an order for repayment against 
the bank, but not against the guarantor. 

The bank appealed on the ground that the 
payments were made in the ordinary course 
` of business, and the above decision has 
been reversed by the Court of Appeal. 
Lord Hanworth, M. R., pointed out that 
there was admittedly no intention to prefer 
anyone, prior toSeptember 12, after which 
dats the account was operated inthe same 
way as previously. The evidence did not 
support the deduction that the only expla- 
nation was that the debtor was minded to 
relieve his father, and Lord Justice Romer 
and Mr. Justice Goddard agréed that the 
appeal should be allowed, with costs, 

' The circumstances in which the onus of 
proof may be held to have been discharged 
had previously been explained in Peat v. 
Gresham Trust, Ltd. (103 L. J. Ch. 178; 
1934,A. ©. 252). The appellant was the 
liquidator of a company, which had obtain- 
eda loan from the respondents by virtue of 
a deposit of deeds. The registration of 
this charge was ten months late, and had 
only been accomplished by means of an 
order ofthe present Lord Justice Maugham 
who had granted an extension of time. 
The debtor company was not represented 
on the application for extension, and the 
liquidator contended that. the proceedings 
were suffered by the company insuch a 
manner as lo constitute a fraudulent prefer- 


ence of the respondents. Mr. Justice 
Eve made a declaration accordingly, but 
his decision was not upheld either by the 
Court of Appeal or the House of Lords. 
Lord Tomlin laid down that 

“the onus is on those who claim to avoid 
the transaction to establish what the 
debtor really intended and that the real 
intention was to prefer. The onus is only 
discharged when the Court upon a review 
of all the circumstances is satisfied that the 
dominant interest to prefer was present. 
That may be a matter of direct evidence or 
of inference but where there is no direct 
evidence and there is room for more than 
one explanation, it is not enough to say 
(there being no direct evidence) the 
intent to prefer must be inferred.” 

The situation in the case of In re Joseph 
samson Lyons (supra) bore some resemblan- 
ce tothat in In re Patrick & Lyon, Ltd., Co. 
(120 L. J. Ch. 300; 1933, 1 Ch. 786). The 
company was incorporated in June 1929, 
but hadnever made a trading profit, and 
on February 12, 1932,itissued to one of 
its directors a debenture for 4102. On 
August 13, 1932, a receiver was appointed 
and a resolution was passed fora winding’ 
up. A creditor then applied by misfea- 
cance summons - for a declaration of 
personal liability against the director, on. 
the ground that, after the date of the 
debenture, the company’s life was con- 
tinued, not genuinely for trading purposes, 
but solely in order to validate the deben-' 
tures. The present Lord Justice Maugham 
remarked that relief was claimed under the 
Companies Act, 1929, sec. 275, which only, 
applied to cases of actual dishonesty (in- 
volving moral blame}, and the onus of 
proof was upon the applicant. Although the 
winding-up notices had been delayed (until 
after theexpiration of exactly six months 
from the issue of the debentures), there 
was no evidence of a fraudulent purpose.. 
The business of the company had been 
carried on in order to clear up the position: 
by getting in debts and selling stock, and 
not with a view to securing (by purchases 
on credit) asseis available as security for’ 
debentures. The summons was, therefore, 
dismissed as against the director, without‘ 
costs, and the applicant was ordered to 
pay the liquidator’s costs, 

The learned Judge pointed out that 
there was certainly no evidence to justify 
an indictment and—even under those 
sections where moral blame is not an 


ibs 
ingredient- ib appeais as if the tendency 
is to apply almost as ‘strict a test. In 
other words, the’ “robust commonsense 
view” finds no more favour ‘in the bankrupt- 


Jurors in waiting 
- Yet once more a juror has groaned and 
cried out in protest at the seemingly 
wanton waste of his unremunerated. 
judicial time, and the weeks lost in his 
usual occupation or employment. The 
case of Mr. H. T. Thomas is not different 
from that of many of his fellow-sufferers. 
He was summoned to appear as a juror 
at the Old Bailey on September 1], and 
after attending with many others for 
nearly five weeks, was dismissed on 
October 12. “During this period,” he 
says, “I acted as a juror on three occa- 
sions—euch case taking about a day— 
the rest of the time being wasted in 
listening to other trials, which insome 
instances lasted a week or more.” 

“Ib is perhaps unfortunate that he did 
not regard this month’s experience as a 
liberal education, even if it included the 
inestimable and unrepeatable privilege of 


seing Messrs. Gregory, Whiteley and 
Dodson in action in their new offices 
for the first time. His memory of that 


lost month is justifiably gloomy; and it 
is easy to understand why he would 
gladly have paid five. guineas for the 
privilege of non-attendance, ` ' 
< “To keep jurors, many of them busi- 
nessmen,j from their various occupations 
for such along period is not at all 
creditable to the authorities. The general: 
opinion eeemed to be that jurymen would 
not ‘have any objection to serving day by 
day for a week or so, but to spread out the 
punishment over five weeks, involving them 
in expense, loss of time, and inconvenience 
is a scandal,”"—The Law Journal. 


r, 


Poland on Their Reward. 

Judge Bowen-Rowlands, in his book, 
‘Seventy-two: Years at the Bar,” once 
talked with Sir Harry Poland (“at whose: 
name. Freedom shrieked") about the 
unfortunate jurors of the Old Bailey, but 
Sir Harry seemed to think it was quite 
all right: 

“We discussed the jury system, and I- 
remarked that the lot of the juror in a 
criminal court is exceedingly hard, as he 
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cy than in the’ criminal ‘courts, and a 
finding of fraudulent-pieference must be 
based upon evidence of the dominant 
motive to prefer.—The Law Journal, 





Extracts from Contemporaries. 


gets neither expenses nor fee, and ncwadays 
is not even complimented by being addressed 
as a gentleman.” 

“Sir Harry did not appear to favour 
the oft-repeated proposal to pay jurors, and 
seemed. to considerthat the cousciousness 
of duty done to their country was a sufficient 
reward for their time and labours. I- 
have no defnite recollection of his views. 
on that subject. but he discussed other 
phases of the jury question with me.” 
The great old criminal lawyer thereafter 
spoke of many things, including the refresh: è 
ment, locking and warming-up of juriés. ` 
‘Not a word of lawyers whose sole reward . 
is the consciousness of duty done. ` 5 


The Judge’s Function. Sd . 

The old man was terribly strong in his- 
opinion that the jury in criminal cases, 
despite the nuquestionable right to return. 
a general verdict, simply must take the- . 
law, lying ' down, from the Judge. -The- 
prisoner in the dock- was presumed to. 
know the law, and might be sentenced., 
to death because (as a judge once inform-. 
ed a murderer before passing sentence) he. 
“was wrong in point of law.” But the- 
jury, according to Sir Harry Polandand 
Lord Mansfield, are presumed not to know 
the law; and:if they don't take it-duti-- 
fully from „the Judge ‘however had a 
lawyer he may be), they are dishonest, ' 
and have failed in a matter which, sub- . 
ject to the Judge's- direction, lay “entirely 
between God and their own consciences.” ’ 

Sir Harry’s view prevails; and counsel * 
for the defence almost invariably tell the ` 
jury that they must take the law from. 
the judge.. We are stil awaiting the: 
courageous junior who will tell the jury- 
that while they will of course listen 
attentively and respectfully to anything 


which may fall from his lordship ona. 
matter of law, they themselves are the 
arbiters of law and fact; that if they 


honestly believed that the ends of justice 
are best served by a verdict of Not. 
Guilty, they ought to return that verdict 
without hesitation or~unmanly--fear. of- 
what the judge might say or do—The 


“Law Journal, 





6 z 
Fraudulent Preferencé. 
: Ir is not always easy to say what 


acts of a person who is unable to pay his 
debts .as they fall due amount to a 
“fraudulent preference” within sec. 44 of 


the Bankruptcy Act, 1914. This much is ` 


clear, however, that an act which is not 
on the face of it a preference is not to be 
condemned as such without good direct 
evidence or facts on which a strong 
inference of intent to prefer may be 
founded. So much is clear from a recent 
decision of the House of Lords (Peal v. 
Gresham Trust; 1934, A.C. 252, 262), 
Moreover, the onus probandi is upon those 
who challenge the act as an undue and 
fraudulent preference. The Court of 
Appeal followed this decision in a 
recent case (In re Lyons) in which they 
reversed a judgment of Mr. Justice 
Clauson. A debtor was by the end of August, 
1932, unable to pay his debts as they 
fell due, and did not do so; but went on pay- 
ing in assets into his bank, to which 
he then owed 2,0001. The bank held a 


guarantee from his father and when the. 


petition was presented the 2,0394. had been 
reduced to about 1,3001. The Trustee chal- 
lenged the payments to the bank as 
- undue and fraudulent. He succeeded 
below and failed on appeal. There was 
no doubt something to be said for the 
challenge, but it was not supported by 
sufficient evidence to satisfy the rule laid 
down in the case above quoted.—The 
Law Journal. 


Unheard and Part Heard. 

Tue just complaint of reporters and 
others concerning the inaudibility of judges 
has recently found anonymous expression 
in the correspondence columns of the Times. 
“Many judicial dicta", one important law 
reporter sadly wrote, ‘‘remaint too literally 
in gremio judicis.” “Sub Silentia” regret- 
fully found that even after the Long 
Vacation, when presumably the judicial 
voices must have found exercise and 
refreshment on the golf . course,. “the 
difficulty of hearing clearly some of the 
judges still persists. The complaint is no 
new one. The acoustice properties of 
certain courts are not good, though in all 
them one is often told to turn towards the 
judge or jury and speak up...” 

Allareagreed that eighty-three yearold 
Avory, J., Senior Judge of the K.B.D., is not 
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‘maintains his 
-doubt the Lord Chancellor, in performing 


sid 

included in the list of inaudibles. He- 
does not shout or talk “loudly,” but he 
is clearly heard in every corner of the 
court. In other judicial qualities also, 
the grateful Bar agrees, this great judge 
pre-eminence. And no 


the difficult task which lies immediately 
before him of selecting four new judges, 
will have the case of Avory, J., in mind. 
Youthfulness and vigour of intellect cannot 
always be estimated from the particulars on 
the birth certificate-—The Law Journal, ` 


Old and Young 

At the Old Bailey centenary, Avory, 
J., had a great reception. In the famous 
court of that old street he was famous 


as advocate and judge. His. father, Mr. 
Henry Avory, was Clerk of the Court 
from 1860 to 1881; his son, Mr. Kemp 


Avory, was Clerk from 1891 to1913. After 
the new building was opened by King 
Edward in 1907, it was strange to hear, 
at first, many practitioners mentioning 
the place as the “New Old Bailey.” There 
was no such thing. The Old Bailey is 
a street, as aforesaid. The number of 
its years increases, although, like Avory J. 
the fact is not apparent. ` 

Talking of youth, the Middle Templars 
found it difficult to believe, last week, 
that they were celebrating the eighty- 
fourth (or is it the eighty-fifth ?) birthday’ 
of Lord Dunedin when, in the Old Hall, 
he gave a cinemmatograph show, the work 
of his own hands. “For an hour and a. 
quarter,” says an eye-witness, “he kept 
entertained a large audience, who 
included Mr. St. John Gore Micklethwait, 
K. O., Treasurer of the Inn, and Judge 
Tobin, a former Treasurer. 

“Lord Dunedin showed a number of 
pictures taken on a Mediterranean trip, 
many of them of great architectural and 
archaeological interest. These he sup- 
plemented with reproductions of familiar 
and inspiring scenes witnessed at the. 
Olympia Horse Show, the Royal Naval 
and Military Tournament, and the Trooping: 
of the Colour.” 

He told them he had turned from golfto 
photography—a feat which many men 
younger in years than he have tried vainly, 
to perform—The Law Journal, dated- 
November 10, 1984, 
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l | BENEFITS UNDER INTESTACIES OF MURDERED PERSONS. 


It is well settled law that a person 
guilty.of either murder or manslaughter or 
any person claiming through him cannot 
benefit under the will. of a person whose 
death he has caused. In Cleaver v. Mutual 
Reserve Fund Life Association [1892] I. Q. B. 
147, at p. 156 Lord Justice Fry stated the 
tule: “It appears tome that no system of 
jurisprudence can with reason include 
amongst the rights which it enforces rights 
directly resulting to the person asserting 
them from.the crinie of that person.” If no 
action can arise from fraud, it. seems im- 
possible to suppose that it can arise from 
felony or misdemeanour. In Orippen's case 

= [1911 J. p- 108, Sir Samuel Evans stated: 
It is clear that the law is that no person 
can obtain or enforce any rights resulting 
to him from his own crime; neither can 
-his representative, claiming under him, 
obtain or enforce any such rights. 
The human mind revolts at the idea that 
any other doctrine could be possible in our 
system of jurisprudence.” Probably the 
rule would apply to all cases of crime 
resulting in the death of a person, but not 
to excusable or justifiable homicide— 
Lundy'v. Lundy [1895] 24 Canada Supreme 
Oourt Reports 650; see also per Joyce, J., 
5 a a v. Houghton [1915] 2 Ch. at 

Until the recent decision of Mr. Justice 

Clauson in In re Sigsworth;. Bedford v. 

- Bedford, 78 Sol. J., 735, -there was a 
serious conflict of judicial opinion as to 
whether a person or one claiming under a 
person who has caused the death of another 
by his criminal act could succeed to any of 
.the property of the deceased on an intestacy. 
The question had been carefully examined 
by Mr. Justice Joyce in Houghton v. 
Houghton [1915] -2 Oh. 178, in whicha 
coroner's Inquisition had found that a man 
murdered his brother and father. Subse- 
quently, the. man was tried al the assizes and 
found:to be gulity, but insane at the time 
hé” committed the act with regard to the 
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brother, and the charge in respect of the 
father was therefore not proceeded with. 
Both the brother and the father died 


intestate and the widow of the father took 


oul a summons to determine whether the 
man who had committed the crime was 
entitled as one of the statutory next-of-kin 
to his personal estate, or was precluded on 
the ground of public policy. Mr. Justice 
Joyce pointed out that if the trial for the 
murder of the father had been proceeded 
with, the accused would have had to be 
tried under s. 2 of the Trial of Lunatics 
Act, 1883, and having regard to the decision 
in Felstead v. Rex [1914] A. O. 534, the 
accused, if actually tried, would have been 


‘acquitted of any criminal offence, even if 


found guilty of the act of killing his 
father. The learned judge, however, also 
held that as the distribution of property on 
an intestacy was regulated by positive 
provision of the statute law, there was no 
reason why the “murderer” should not take 
his proper share under the intestacy of his 
father. His Lordship pointed out that the 
question was the subject of conflicting 
decisions in America, and quoted with 
approval the words of an American Judge 
in Carpenter's Estate, 50 Am, St. Rep. 765- 
767; “How can there be a public policy 
leading to one conclusion, when there is 
a publie statute directing a precisely 
opposite conclusion? In other words, when 
the imperative language of a statute pres- 
cribes that, upon the death of a person, his 
estate shall vest in his children—in the 
absence of a will, how can any doctrine, ‘or 
principle ‘or other thing called public 
policy, take away the estate of a child, and 
give it to some oher person ...... There 
can be no public policy which contravenes 
the positive language of a statute.” 

As against this clear decision there are 
dicta (described by Mr. Justice Clauson in 
In re Sigsworth (above) as “more than 
mere obiter dicta”) of Lord Justice Fry 
in Cleaver v. Mutual Reserve Fund Life 
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Association, supra, aswell asa strong obiter 
view expressed by Mr: Justice Farwell in 
Cox v. Kilsby |193t] £ Ch. 546, at p. 550. 
In Cleaver’s Case it was held that, although 
ihe death of an insured person was caused 
by the felonious act of his wife, his execu- 
tors, who had effected the insurance on his 
life for his wife’s benefit could maintain 
an action on the policy as the trust created 
by the policy in favour of the wife under 
the Married Women’s Property Act, 1882, 
B. 1l, had become incapable of 
performance by reason of her crime, and 
the insurance. money therfore formed part 
of the estate of the insered, no question 
of public policy arising as between bis legal 
representatives and the insurers. Lord 
Justice Fry, after enunciating the rule 
quoted at the beginning of this article, 
said: ‘This principle of public policy, like 
all such principles, must be applied to all 
cases to which it can be applied without 
reference to the particular character of the 
right asserted orthe form of its assertion. . . 
it must be £o far regarded in the construction 
of Actsof Parliament that general words 
which include cases obnoxious to this 
principle must be read and construed as 
subject to it.” In Cox v. Kilsby supra, 
Mr. Justice Farwell held that the estate of 
a person who was found guilty but insane 
in respect of a charge of murder could 
benefit under the intestacy of the murdered 
person, as there was no mens rea as postulat- 
ed..by public policy. In the course of his 
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judgment, Mr. Justice Farwell said: “If 
it had been necessary to decide the point 
I should have thought that the views of 
Fry, L.J., in Cledéver’s Case would prevail 
and the provision of the Administration of _ 
Estates Act, 1925, a. 46, however peremp- 
tory, would be read and construed subject 
to the public poli¢y rule.! But it is un- 
necessary, and I do not decide it.’ . 

In In re Sigworth, supra, the question 
whetber a person guilty of murder could 
benefit under the intestacy of his victim 
arose directly for the decision of Mr. Justice 
Clauson. Verdicts were réturned at two 
inquests that a son had murdered his 
mother and feloniously killed: himself. Mr. 
Justice Clauson held that, subject to the 
assumption that the son murdered the 
testatvix and survived her,’ the plaintiff as 
personal representative of the son clearly 
could not take any benefit under the will 
of the testatrix, and the result was that 
the testatrix must be treated’as having died. 
intestate. His Lordship held that the views- 
of Fry, L. J., in Cleavers Case supra, and 
Farwell, J. in re Pitts, supra must prevail: 
over the view taken by’Joyce, J., in 
re Houghton, supra and that, therefore, it: 
was against public policy for a murderer or~ 
anyone claiming under him to benefit- 
under the intestacy of his déceased victim. 
The new decision now finally: settles what- 
has hitherto been the subject of an unfor- 
tunate conflict of judicial opinion.—The 
Solicitors’ Journal. 


JUDICIAL DIOTA. 


A correspondent has recently and with 
‘justice, been complaining in the columns 
of the Times of his difficulties in hearing 
-the words of the judges. Notable excep- 
tions exist. An hour in the court of Mr. 
Justice Swift, is an experience worth the 
regular repetition. That very wise and 
léarned judge speaks his every syllable 
with such delight and such distinctness 
that his words ring clear as a bell to the 
furthest listener. Clearly, he loves the fray, 
and the words which he enjoys himself he 
causes others to enjoy. . 

Judicial dicta —spoken, by the way in 
arguendo—are sometimes of as great a 
value as a judgment itself, itis for these 
vivid dicta that one often scans the older 
law reports; and it is these which one 
misses so often, in the larger and . more 
accurate reports of modern days. In 


arguendo the judicial.mind is in. the mak- 
ing; the judge is thinking aloud; and 
counsel is privileged to hear his thoughts. 
By trial and error, by question and. 
answer, he makesup his mifid; and the 
point which, in the course ‘of argument,. 
was tentatively putinthe terseness of a. 
sentence or two becomes elaborated from 
the spoken and extempore word into the 
calculated precision of the formal judgment. 
An excellent example can be found in 
the report of that classical case, Hadley v. 
Baxendale (1854) 9 Ex. 341, 2 Smith L. O. 
(1929) 13th Edn. 529,. This case has laid 
down the criterion ‘ for estimating the 
damages flowing from a breach of con- 
tract—a criterion which thas been over 
and over again re-affirmed. Straightway, 
in argument, Parke, B., pointed out: +~ 
“The sensible rule “appears to be. that 


t 
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which has been laid down in France, and 
which is declared in their code...and which 
is thus translated in Sedgwick. . . A 

Martin, B., a great commercial judge, 
put a very pointed illustration to counsel 
who was arguing that a mill was eatitled 
to recover. the loss of profit because the 

_work of the mill was held up through the 
“delay in delivery of a new shaft: 

“Take the case of the non-delivery by a 
carrier of a delicate piece of machinery, 
whereby the whole of an extensive mill is 
thrown. out of work for a coasiderable time; 
ifthe carreir is to be liable’for the loss in 
that case he might incur damages to the 
extent of 10,0002.” 

And when a case was cited to the court 
where it was held that the. plaintiff was 
entitled to recover loss of -profit upon a 
contract with third parties where the de- 
fendant had ‘delayed to fit up the piaintiff’s 
mill within a reasonable time, Parke, B, 


id : < 

“The defendants there must of necessity 
have known that the consequence of their 
not completing their contract would be to 
stop the working of the mill. But how 
‘could the defendants here know that any 
such result would follow ?" 

Ifthe report of this case, had merely 
stated the decision (asso often happens), 
‘Rule absolute,” ‘without including 
model concinnity of B ron Alderson's 
judgment, Hadley v. Baxendaie would still 
(it is opined), have remained a leading 
case; in the dicia the ratio decidendi could 
have been found. The subject of dicta as 
a source of law has not yet been fully 
examined. 

The process is at work every day, in more 
or less all the branches of the Supreme 
Court of Judicature and judicial dicta - ex- 
eluding of course mere excursions into 
jocosity—deserve more prominence than is 
usually accorded to’ them. Even in a 

imple running-down case much judicial 
wisdom may be gleaned. | 

.. Wilson v. De Grey (November 1) did not 
«substantially differ from many thousands 
«of running-down cases. Yet, in the 
espace of one hour Mr. Justice Swift gave 
apellucid utterance, not only to several 

oints of procedure but also to a few mel- 
ow, human observations based upon his 
wown experience. 

N What is “brain work” ? asked the learned 
Judge. | Counsel had read a doe’ or's evi- 
ence which-had been ‘taken before an 
rexaininer to the efféct that since: the ac- 
sident the‘ plaintiff had been less able 
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‘to concentrate” in cases where “brain 


work" was required. 

“Brain work” is opposed to “manual 
work,” counsel replied. “But is not the 
knowledge, the experience and the presci- , 
ence required of a coal-miner brain work 
ofthe highest order?” posed the learned 
Judge. 

The same doctor had referred to the 
plaintiff's “slow cerebration” his lack of 
concentration and the time required to 
answer qitestions. In the box, however, the 
plaintiff had given the impression of a 
cool and collected mind, if not quick, at. 
least not slow. 

“This Court,’ observed Mr. Justice Swift 
turning tothe jury in his confidential way, 
“hag two different effects upon cerebration. 
It agitates some people, but others do not 
mind you a bib!” 

In order toelicit what income the plaint- 
iff had been earning before and after the 
accident, defendant's counsel sought to 
question him upon his income-tax returns. 
and payments ; the questions were put and. 
answered. But Swift, J., delightfully and. 
with tact:— 

“Is it quite fair Mr. X. to pry into the 
payment of income-tax ? Is mot this .a 
matter between each private citizen and 
the,collector of taxes?” 

When the medical evidence had been 
reached tie learned Judge suggested to 
counsel for the defendant that he might 
call his doctor, after the plaintiff had called- 
his own doctor. 

“T always think it better in these cases to 
call the doctors on both sides one after 
the other. Yo: can then contrast one 
with the other. If one 18 called in the 
morning and the other in the afternoon, 


the jury have probably forgotten in the 
afternoon what the doctor said in the 
morning.” 


A final point npon the costs ofa witness. 
The plaintiff had called a witness of the 
accident who did not appear to know very. 
much about it and the learned Judge 
wondered why the plaintiff had thought fit 
to call him atall. (The witness, too, ex- 
pressed the same surprise.) Whatever the 
result of the case, his expenses were not to 
be recoverable from the defendant. 

Are not the Courtst e best school for the 
study of Procedure? Toe stray words of 
the judges—are not these tobe treasured 
and stored up, equally with formal judg- 
ments? ‘The indistinct judge deprives both 
counsel and the public of his views n? less 
upon the vagaries of human conduct than. 
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upon the practice of the law. But the judge of his speech he communicates clarity to... 
who speaks up and speaks clearly is not others and thus . he advances the whole ; 
only teaching the advocate the practice of process of the administration of justice— - 


his craft and delivering 


to the world a The Law Journal. : 
ripe experience of mankind. By theclarity of. gavage 


. 5 





Extracts from Contemporaries.. 


Judges Nem Con. 

It might not be permissible or in ac 
cordance with the best traditions of the 
Bar to say that we “gave” Singleton and 
Porter for the first two prizes in the Judi- 
cial Stakes; therefore, we refrain from 
doing so. However, there they are; Porter 
J., is away on Circuit but Singleton, J., 
sits in the K, B. D, as.one who justifiably 


enjoys the serene consciousness of effortless 


. efficiency. The stranger, looking in, would 
reasonably infer that he had been in the 
judicial situation forsome years—as indeed 
he might well have been on his merits. 


A good and sound pair, Singleton and. 


Porter, JJ., and the Bar with one voice 


agree that the high prestige of the Bench . 


has not been impaired but enhanced by 
these appointments. Considering the 
emoluments and other circumstances, the 


Lord Chancellor has been very lucky so far. _ 
J.,. in the unavoidable, 


As the L. O. 
absence of the L. O., said -atthe banquet 
following the Lord Mayor’s Show: “I read 


the. other day that as matters now stand. 


there are difficulties in inducing 
best men at the Bar to acrept 
office. : If those difficulties do indeed exist 


the 


I deplore the fact, although I. am not pro-. 


foundly surprised at it. -For the moment, 
at any rate, itis manifest that the difficulties 
have been overcome in the two admirable 
appointments tothe Bench which have 
been announced. It would be 
indeed if the sincere ambition for judicial 
office were ever to be extinguished in the 
Bar. "—The Law Journal. 


` 


The Best Barristers. a 
Ib is commonly believed at the Bar that 
the men with very big practices—as_ dis- 


tinguished from the “best” men—are not 


so attracted by the high office of puisne 
that the Chancellor can anticipate with any 
confidence their acceptance of an offer of 
such: employment. There might be a 
“sounding” with negative results, and an 


offer would not be made when there were. 


reasonable grounds - for anticipating a 
refysal, Some tact is necessary in the 


judicial | 


lamentable 


satisfactory exercise of the Lord Chancel“ 
lor’s powers of appointment.’ ar : 
And there is, of course, the peculiar case 
of the Law Officers.and the ex-Law Officers- 
—to say nothing of those who might reason- 
ably hope to become Law Officeis. For, 
them we suppose the Ju. C. would fear.that | 
the offer of a. simple High Court Judgéship 
would not be quite all right. The Lord. 
Chancellorship,:. the Lord . Chiefship, ` the) 
Presidency of the P. D. and A. Division, . 
the Mastership of the Rolls, yes. There is, 
some evidence that a Lord Justiceship’ 
might not be unacceptable in the absence, 
ofa better prospect but .a Sudgeship, no.” 
It is not done. © 2 1-:-3) ead 
‘Wherefore, when one considers’ the poor 
prospects of plums and liver-wings, and, 
looks upon the growing. company of the, 
Knights who areor were Law Officers, one, 
is filled with sorrow and-regret.. They are 
getting on and on, but they, cannot; ‘all, 
expect to go, up and up. Eyen Sir John: 
Simon, if and when .he should cease to. be, 
a Cabinet. Minister and return to the Bar, 
would hardly receive the offer of a ‘High; 
Court Judgeship. There are’ thé’ Law, 
Lords, of course, but they are a very; 
young-lcoking lot just ‘now.—The Law. 
Journal. zs i 


Youth and Crime.—No.man who takes 
his citizenship seriously could. have, 
read the . newspaper , reports... of the 
recent trial and conviction for very serious: 
crimes of Daniel. Nigra, of Ottawa, 
without a feeling of grave concern over. 
the present outlook for peace.and order in 
the Canadian community. Nigra, a youth 
of sixteen years, pleaded guilty to theft 
of an automobile, robbery -while armed, 
of a drug-stere, and shooting at two 
officers of the law while. resisting, arrest, 
He was tried before His Honour Judge 
E. J .Daly, of the County Court. of Carleton, 
and was sentenced to-ten years inthe 
penitentiary. In. addressing, -the | court 
before sentence was passed, J. A. Ritchie; 
K.C., Orown Attorney, Said... s gl oug 

“This case has been, a very. -unfortunate one 
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having. regard to the youth of tbe accused and 
thé: chances he has hadin life. He had been getting 
along well with his education and then he sud- 


`. denly elected to do the things he has done. -If he 


were an adult I stippose Your Honour could do 
nothing else than inflict the most extreme penalty 
of ‘the ' law, life imprisonment ...... It does not seem 
“a case for the reformatory. What this young man 
has done, in particular shooting at officers, is £o 
serious we cannot send a person like that to a 
reformatory for to ime it would not seem satisfactory 
to have him among young men of less serious 
criminal character.” ‘ 


, In sentencing Nigra, Judge Daly said: 
“You have a good education, having upto June 
last been a student at the Collegiate Institute here, 
and some time ago having been a student ata high 
school in Montreal. But you evidently intended 
to embark.on a life of crime. You devoted a 
great deal of your time to reading and studying 
the. lives of desperate criminals, Among the 
latest ‘books you have been reading is a maguzine 
- describing the life and many crimes committed 
by‘ the American desperado, John Dillinger, 
who ; recently in the United States was shot 
to ‘death- by officers, after a life during which he 
coromitted a great many crimes including murders. 
“You evidently thought this mana hero, and 
started out -to mould your career after his. Well, 
T‘may tel: you, and ali others who may be similarly 
‘inclined,<that this country has no room for, 
despéradces."of the. type of Dillinger, and the 
cburts--here must and will deal most severely with 
| criminals ‚of hia type, in order that the lives of its 
i citizens will not be in .danger.” 


“Now Nigra's case is of a kind that will 
excite ‘the sentimentalist into an outery 
against what his sloppy mind envisages 
“as the “studied cruelty’ of the criminal 
_ law; and: we may also have some 

criticism of his punishment by theorists 
in penology who think that the brute in 
man can be killed-by kindness. In answer 
to this we say that the facts of Nigra's 
case disclose that this youth is of the 
type known as “perverse free moral 
dgents" who are victims of their own self- 
willed folly. He was neither a child of 
the slums nor suffered from any mental 
abnormality. Born and educated in an 
“ atmosphere of good citizénship he turned 
towards acareerin the under-world with 
John DiHinger as his.exemplar. As the 
Crown Attorney intimated in his address to 
the Court, contact with Nigra would not 
be good for the youthfnl inmates of a 
reformatory. The Judge was well-advised 
in not sending him there, and in relating his 
punishment to the seriousness of his crimes, 
One can admit that the punishment of 
Griminals is a baffling social problem and 
yet hold that while a disposition to sym- 
pathise with the young who have fallen 
-into crime is a worthy one, a sympathy 
With offenders which- is . based on sheer 
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sentimentality is dangerous to the wel far 
of the State —The Canadian Bar Review. 


A Year and a Day. 

When aman was sentenced at the 
Oentral Criminal Court last January to 
Penal servitude and a flogging for assault 
and robbery committed in the preceding 
July, the late Recorder of London re- 
minded him that he was not out of danger: 
for if his victim should die within a year 
and aday he would be tried for murder. 
The victim has just died;. bub even 
if his deatb, according to medical opinion, 
resulted from the assault, no charge of 
murder can now be preferred. 

The law presumes that if dea'h takes 
place after a greater lapse of time it 
must have proceeded from some other 
cause. 

This is an irrebuttable presumption of 
law, and consequently no charge of either 
murder or manslaughter can be entertain- 
ed: see “Halsbury’s Laws of England,” 
2nd edition, Vol. 9, page 428. ; 

If, however, death had taken place in 
this case within the period of a year and 
a day, counting the day on which the 
injury was inflicted asthe first day, the 
prisoner would, as Sir Ernest Wildsaid, 
have been liable to be tried for murder. 
The conviction of assault and robbery would 
not afford ground for aplea of autrefois 
convict, because the accused had never 
been in peril of being convicted of the 
offence of murder or manslaughter. Death 
would have brought a new factor into 
the case upon which a fresh trial could 
take place. This seems to follow clear'y 
enough from such cases as R. v. Morris 
(1867), 31 J. P. 516; R. v. Friel (1890), 17 
Cox C. C. 325; and R. v. Tonks, [1916] 1 
K. B. 448.—Justice of the Peace, dated 
No». 17, 1934. 


The Young Criminal. : 

Two youths, one seventeen and one 
sixteen years of age, who threw a coat 
over the head of a woman of ninety- 
three, tied her feet and arms, and rob- 
bed her, were sent last week to three 
years’ Borstal detention. The learned 
judge said that in his opinion it was 
a case for whipping, but if he sent the 
lads to Borstal he could not pass any 
other sentence on them. 

The newspaper report gives the name 
of the older lad, but states that the name 
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of the other was not 
juvenile offender.” 

We sympathise with a merciful anony- 
mity for young delinquents whose offences 
are of the type usually dealt with in 
juvenile courts by probation, caution, or 
committaj to an approved school. In the 
case of a young criminal guilty of co- 
wardly brutality we see no reason why 
sixteen years old should not suffer the 
same publicity as seventeen. Actually, 
section 49 of the Children and Young 
Persons Act, 1933, restricts newspaper 
reports of proceedings in juvenile courts. 
It does not restrict them in respectof all 
children and young persons wherever tried. 
—Justice of the Peace, dated Nov. 17, 1984. 


given “as he isa 


The Legai Problems of the Poor. 

Only the most slender acquaintance with 
the way of living of the uneducated poor 
suffices for an appreciation of their 
helplessness in matters where the law has 
to be invoked, and of the value to the 
community, as well as the individuals, of 
the work of the Poor Man’s Lawyer. We 
have from the Salford branch of the 
Manchester and Salford organisation some 
interesting particulars of the categories of 
“advice given, from which it appears that, 
while nearly one out of every four cases 
turned on matrimonial difficulties, debts and 
contracts accounted for 24 per cent. and 
personal injuries for another 12 per cent. 
The interviews given amounted to as many 
as 982, or just under two per case—a fine 
testimony to the generous help given by 
the Profession. So far as litigation as a 
means of redress of grievances is concerned, 
the report points out that litigation by 
really poor persons in county and petty 
sessional Courts still remains “quite im- 
practicable” owing to the amount of legal 
costs in which they may be mulcted if 
unsuccessful. “As the general public 
becomes more familar with the law and 
its practical implications,” the report runs, 
“public opinion will-almost certainly de- 
mand reforms that will make the legal 
settlement of disputes available in fact, 
and not merely in name, to all members 
of the community. —The Law Times. 


Judges and Knighthood. 

In accordance with a usage dating from 
the first half of the reign of George III, 
the Lwo Judges recently appointed, Mr. 
Justice Singleton and Mr. Justice Porter 
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have received the honour of knighthood.’ 
In Campbell's Lives of the Chancellors. 
we read that the King laid down a rule ' 
which has been adhered to ever since that 
the Attorney-General and Solicitor-General; 
and the Judges, if not “honourable” by 
birth, should be knighted whether; they 
liked it or not, in order to “keep up the 
reputation of the ancient order of knights- 
bachelors,” and the royal will was that 
these dignitaries should cheerfully undergo 
the accolade as an accompaniment of 
professional promotion. John Scott, wnom 
we know better as Lord Eldon, when he 
was appointed Solicitor-General, had to 
submit to being knighted, and wrote thus 
describing the ‘incident to his brother : 
“I kissed the King’s hand yesterday , as. 
Solicitor-General, The King, ia spite - of: 
my teeth, laid his sword upon my shoulder 
and bid Sir John arise. At this ` last’ 
instance of his royal favour I have: been, 
much disconcerted ; ‘but I cannot hélip 
myself, so I sing’ ‘Oho, the delight to bë; 
a gallant knight.” I was completely taken: 
in, having no idea that the King had: 
any such intention. My wife is. perséeuted 
with her new title, and we laugh at Her 
from morning till evening.” A generation 
ago, it may be remembered, Mr, Jugtice 
8. Wright struggled manfully against, 
having to submit to being the recipient 
of a title which hs in no wise coveted, 
but his struggles were in vain and!. he 
was forced to fall into line in this matter, 
with all his colleagues who were not 
“honourable” by birth.—The Law Times. 


Unwitting Neologists. 

In his charmingly ‘diversified remih: scen- 
ces the late Mr. A. G. O. Liddell, who 
for some years was secretary to the Lord 
Chancellor and as such saw and met with 
many interesting personalities in poine 
and in law, has the following entry 


his diary under date October 27, 1897: 
“Lord Herschell dined with me. "He is. 
just back from a tourin Russia. He says 


that the younger people speak English 
there far more than French, and the same. 
in Austria, He thinks it isthe language 
of the fature,” Whether this condition of 
things obtains in the Russia of to-day. 
may be doubtful, but there can ‘be ‘no, 
question as to the world wide extension 
of the English tongue. Every now and 
again we have fresh reminders of the, 
frequency with which other countries have, 
borrowed expressiong from our vocabulary 


‘avec 
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For .examplé, in a new book by Mr. R. 
Priebsgh and Mr. W. E. Collinson on The 
German Language, an amusing list is 
given of English words which have become 
acclimatised in Germany, one of these 
being "boycott." It is astonishing how 
rapidly: the name of the Irish land agent, 
Captain Boycott, became linked with a 
method of sinister pressure and thus 
incorporated into the languages of almost 
all countries. Not only has it been adopted 
in popular parlance by. other nations as aptly 
describing a form of persecution, or ‘“‘plac- 
ing on the index” as lLarousse’s French 
‘dictionary puts it;-it has been accepted 
as a useful term in the terminology of 
wrilerson international law. For example, 


- Bonfils ‘in his Manuel de Droit Interna- 


tional Public, discusses “boycottage” at 
some length as “la decision prise par les 
negociahis dun pays pour faire pression 
sur un Etat etranger, d'interrompre les 
relations commerciales qu'ils entretiennent 
ses nationaux.” Litile did poor 
Captain Boycott anticipate that he was 
all unwittingly giving a name of sinister 
import to the languages of the world — 
a name: which has obviously come to stay. 
Other Englishmen, who likewise linked 
their names with movements or -with 
articles, have not enjoyed quite the same 
permanence of memory. For example, 
Lord Brougham, besides being an indefa- 
tigable politician and law reformer, gave 
his name to a species of carriage, a name 
which was carried to France in the like 
connection, but the rise of the motor car 
has militated equally against the word 
and the vehicle he unwittingly christened. 
—The Law Times. 


The Courts and Public Affairs. 

While the primary functions of the High 
Court are, first, to administer as between 
litigants what in the language of the Book 
of Common Prayer is termed, quite ac- 
curalely, “indifferent justice,” though, in 
view of the degradation to which certain 
words have succumbed; the phrase has ap- 
parently a sinister connotation; and, sec- 
ondly, to ensure that subordinate tribunals 
perform their ‘part in the administration of 
the law with efficiency and correctitude, it 
is nct unfitting that every now and again 


the c.uit' should come into practical touch. 


with national affairs in the recognition of 
the public work of others. Withinthe past 
week we have witnessed the Lord Chief 
Justiceand some of his colleagues receiv- 
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iog the Lord Mayor of London and his 
entourage - a spectacular proceeding, which 
carries us back in thought at least to the 
year 1215, when King John granted a 
charter tothe city, empowering it to elect 
a discreet and capable Mayor, who should 
swear fidelity to the Crown in the presence 
of the Justiciar—an old-time dignitary, 
now represented by the Lord Chief Justice. 
Year by year ihis ceremony recurs: the 
introduction of the newly-elected Lord 
Mayor, his taking ths oath of fidelity, and 
the Lord Chief Justice offering his congra- 
tulation and good wishes for an auspicious 
year of office. A few days later another 
ceremony, also of ancient origin, which 
formerly had its setting in the Court of 
Exchequer, but is now enacted in the Lord 
Chief Justice’s court, took place—the annu- 
al selection of those gentlemen throughout 
the country eligible to fill the honourable 
yet onerous office of sheriff. At one time, 
as the late F. W. Maitland reminded us, 
the sheriff was little less than a viceroy in 
his county, but was striclly answerable to 
the King. In these days his functions are 
much more limited ; his former quasi-regal 
power within the shire has been seriously 
circumscribed, but, nevertheless, during 
his year of office he ig still the first man of, 
the shire; he receives the judges on their 
circuits, he summons jurors, he executes 
civil judgments, and “he has a care that the 
condemned murderer is hanged.” Many 
of these duties he carries out by subordin- 
ates, but with responsibility resting in 
himself. In the Lord Chief Justice’s Court 
it is merely the list of those eligible to 
serve thatisdrawn up, and from it on a 
later date His Majesty “pricks” the name 
of the one required to serve for the year. 
Thus, once again, the court comes into 
touch with the life of the whole country, in 
away distinct from the ordinary duties it 
is called upon to perform. The function is 
also spectacular in the sense that we see 
presiding, not the Lord Chief Justice, but 
the Chancellor of the Exchequer, as-repre- 
senting the ancient connection between His 
Majesty’s exchequer and the work of the 
sheriffs as then accountable for the rents 
and other sums collected within the shires. 
—The Solicitors’ Journal. 


Domestic Disputes. 

The Bill introduced into the House of 
Lords by Lord Merrivale on SOth October 
to amend the law relating to proceedings 
between husband and wife in respect of 
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domestic differences contains a number of 
proposals designed to safeguard the mar- 
riage tie rather than to facilitate its dissolu- 
tion. Ib is provided that all matrimonial 
proceedings should commence by summons, 
but that before a public hearing the court 
shall consider, having regard to the inform- 
ation submitted before the issue of the 
summons, whether it will be well to hear 
the parties in private with a view to set- 
tlement by mutual consent. If no such 
consent is reached, the court may, with the 
consent of the parties, make an order to 
have effect for a limited period, or if the 
parties do not consent, the hearing may be 
adjourned to an early date. No report of 
proceedings of a court under these provi- 
sions may be published without leave of 
the court. 
tion summonses and applications to which 
the measure relates shall be heard and 
determined at sittings to be specially fixed 


and apart from the general business of the . 


court. Rules may provide for, inter alia, 
(a) the hearing of summonses and applica- 
tions in courts of summary jurisdiction 
within the Metropolitan Police district by 
a Police magistrate sitting with a justice 
or justices of the peace selected from a 
. panel of justices, and (b) the hearing of 
such cases outside the Metropolitan Police 
district by justices selected from a panel 
of justices. Rules made by the Lord 
Chancellor, with the concurrence of the 
Secretary of State, may give directions as 
tothe qualifications and mode of selection 
of a justice for appointment as chairman 
of a court sitting In a petty sessions divi- 
sional area, and as to the service of women 
justices in such courts. Finally, it is pro- 
vided that on the hearing in the High Court 


‘of any matrimonial cause or matter, or in, 


the courts of summary jurisdiction of mat- 
ters to which the measure relates, such 
courts respectively shall have a discretion- 
ary authority to direct that, while evidence 
is being given, no persons other than the 
parties and their professional represent- 
atives shall be present. Such a direction 
shall only be given where it is deemed 
necessary for fthe due administration of 
justice or in the interests of public decency. 
The decision of the court must, however, in 
all cases be given in open court. There 
are many who will feel that measures for 
divorce law reform might go much further 
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and fare no worse than Lord Merrivale’ 


Bill, but few will deny the sound common- `.. 


sense of proposals which aim at reconciling `` 
parties wherever it is possible by doing só 
to secure their future happiness. —The 
Solicitors’ Journal. h 


Slot Machines and Crime. 

The man who can inventa slot machine that 
cannot be cheated of its cigarettes, chocolates 
or other goods by imitation coins deserves to 
make a fortune, for he will not only benefit 
the proprietors of the machines who are 
being defrauded but he will alsoremove 4 
serious form of temptation. Some ma- . 
cbines are betterthan others, but it is diffi- - 


. cultto see how any machine can be made to - 


detect an imitation that corresponds to the 
coin in both size and weight. < 

A report of a case in a provincial juvenile 
court relating to a machine which took 
dises that were neither of the size, shape nor 
weight of the coin illustrates the ease with 
which some of these offences of stealing from ` 
automatic machines can be committed, and 
consequently, the great temptation present- 
ed to children. 


The presiding magistrate is reported to 
have said, to the representative of the pro- 
secuting company, “You are manufactur- 
ing criminals,” a remark from which we do 
not dissent. We are not so sure that we 
agree with the further observations: “Until 
you get machines which are not capable of 
being cheated by discs like these.............05 
the bench consider that you are abusing the 
court by bringing children here,” and “So 
long as I sit on this bench you need ‘not 
bring these cases here.” 

Is there not some confusion of thought 
here? If punishment were the only ques- 
tion involved, there might be every reason 
for saying that the court would refuse to. 
punish children at the instance of people 
who offered them such temptation. But if 
the juvenile court attempts to promote the 
welfare of children, surely itis part of its 
function to deal with those who, from 
whatever cause, are in danger of giving 
way to. habits of dishonesty. The treat- 
ment may be nothing worse than a warn- 
ing and good advice, but surely it is well 
that the court should entertain such cases. 
—Justice of the Peace. 
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TWOFAMOUS LAWYERS. 


The deaths of Lord Buckmaster and Lord ' 


Riddell, which occurred on Wednesday, 
remove two distinguished figures, not only 
from the realm of law, but also from the 
various other fields of activity in which 
each concerned himself. Lord Buckmaster, 


who was borp in 1861, was called to the. 


Bar by., the Middle Temple in -1884. 
He practised first on the common law 
side, joining the Oxford Circuit, 
but subsequently went cver 
Chancery work and joined Lincoln’s Inn, 
where he was shortly to become one of the 
busiest juniors of his day. He took silk 
in 1902, attaching himself.-to the court of 
Buckley, J. (afterwards Lord Wrenbury). 
He entered the House of Commons in 1906, 
representing the borough of Cambridge, and 
was returned for the Keighley Division of 
the West Riding‘in 1911, being appointed 
Solicitor General in 19138. Onthe formation 
by- Mr. Asquith of the first Coalition Gov- 
ernment in 1915, he became Lord Chan- 


cellor—a position which he held until the- 


fall of the Ministry some eighteen 
months later. In the course of his 
Chancelloiship he nominated Peterson and 
McCardie, Jd., to be judges of the High 
Court, while the measure which enabled 
the J udicial Committee of the Privy Coun- 
cil to sit intwo divisions was due to him, 
In 1925 Lord Buckmaster relinquished his 
judicial duties in the House of Lords and 
of the Judicial Committee in order to 
become President of The British Controlled 


Oilfelds, Limited. He resumed his work- 


on the appellate tribunals about a year 
later. He was an early and. constant sup- 
porter of the League of Nations. In his 
later years he became well known as an ad- 
vocate of easier and simpler divorce machi- 
nery and was president of the council for co- 
ordinating the work of the various societies 


. opposed to capital punishment. He was 


made a G.C. V.O. “in 1930 and created a 
Viscount mn 1933. Lord Riddell was born 
at.Duns in 1865 and admitted a solicitor 
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to - 


in 1885, when he joined the firm’ known 
later as Riddell, Vaizey & Smith. Before 
his retirement in 1903 he had applied 


-himself assiduously to his profession and 


built up a Jarge practice, in the course 
of which he became the legal representative 
in London of the Corporations of Cardiff 
and Huddersfield. Meanwhile, his first contact 
with journalism—acting as he did as legal 
agent in London for the Western Mail— 
had been made. He subsequently became 
chairman of the directors of the News of 
the World, developing the circulation of 
that paper from 30,000 to well over 3,000,000. 
He succeeded Sir George Newnes as chair- 
man and managing director of George 
Newnes, Ltd., and was also chairman of 
C. Arthur Pearson and of Newnes & Pear- 
son and of Country Life, Ltd. During and 
after the war he acted as liaison officer 
between the Government departments and 
the newspapers. He was created a baronet 
in 1915 and a peer in 1920. By the general 
public he will, perhaps, be remembered 
chiefly for his “Diaiies,” wherein his im- 
pressions, given substantially as he record- 
ed them, are of great value in view of his 
inside knowledge of men and events and 
his detached, impartial mind. The first 
“Lord Riddell’s War Diary, 1914—1918," 
which was published in June, 1933, was 
followed in November of the same year 
by “Lord Riddell’s Intimate Diary of the 
Peace Conference and After, 1918—1923." 
The third of the series, “More Pages from 
My. Diary, 1908—1914," was published last 
month. Among his other works are “Law 
for the Million,” “Some Things that Matter” 
and “More Things that Matter’—all dis- 
playing the same qualities which secured 
the instant success of his diary of the 
war, Lord Ridde 1 was an honorary member 
of the British Medical Association, an honor- 
ary Fellow of the British College of Obstetri- 
ciansand a past-president of the Medico-Le- 
gal Society. He will be affectionately remem- 
bered by all members of the legal pro- 
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fession who knew him and not least by 
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Heath:—The Solicitors’ Journal, daied 


those of us who are golfers and havehad December 8, 1934. 


occasion to enjoy his hospitality at Walton 





WAIVER OF NOTICE TO QUIT. 


A landlord's acceptance of money 
tendered as rent after the expiry of a 
notice to quit has long been the object of 
Judicial controversy. The point recently 
arose in Bruty v. Sinfield (1934 L. J. C.O.R. 
281). The defendant was tenant of an 
uncontrolled house at 12s. 6d. per week. 
The landlord gave notice to quit on 
January 24, 1934. The tenant, however, 
remained in possession and continued to 
remit to the plaintiff his weekly rent. The 
latter retained the money but marked the 
receipts “on account of mesne profits.” In 
an action for possession His Honour Judge 
T. KR, Haydon, K.O., had to decide whether 
such acceptance constituted an agreement 
for a new tenancy which is more commonly, 
though erroneously, described as a waiver 
of the notice to quit. His Honour, fol- 
lowing the dicta of a Divisional Court in 
Daries v. Bristow (1920, 3 K.B. 428) held as 
a question of fact that there was no agree- 
ment for a new tenancy, and made an 
order for possession. 

It_is submitted that the point is covered 
by the rule, expressed in the maxim solvitur 
in modo solventis, that a payee musi devote 
the money received to the purpose allocated 
by the payer. For the payee to retain it 
for any other purpose is unliwful, and he 
cannot be allowed to rely upon his own 
wrong. In discussing this question it is 
important to note the distinction between 
-cases of forfeiture and notices to quit. 
The former makes the tenancy voidable, 
and the landlord can waive his right of 
avoidance by a unilateral act. But upon 
giving notice to quit the old tenancy is 
at anend. The parties can then mutually 
agree toa new tenancy. Tayleur v. Wildin 
(1868 L.R. 3 Ex. 303) and Freeman v. 
Evans (1922 1 Ch. 36 0.A.). The landlord's 
acceptance of the tenant's offer of rent 
completes the new agreement. It was 
considered by Lush, J., in Davies v. 
Bristow (supra) that cases on forfeiture 
such as Croftv. Lumley (1856, 5 E. & B. 
648; 1858, 6 H.L.0. 672) and Davenport v. 
The Queen (1878, 3 App. Was, 155) are not 
applicable to notices to quit. There is 
“no room for election by the landlord, ” 
But, as has been well pointed out in 37 


Law Quarterly Review at p. 207, this is no 
so. The landlord can elect whether or not 
to accept the fresh offer and so complete 
the agreement. In both classes of cases 
the question is really the same. 

Can the landlord be allowed as a matter 
of law to treat the acceptance of the money 
otherwise than as a waiver or agreement 
for a new tenancy ? Much reliance has been 
placed upon the unsatisfactory case of 
Croft v. Lumley (supra). The owner of His 
Majesty’s Theatre, Haymarket, brought 
ejectment against his lessee for breach of 
various covenants. Subsequent to the al- 
leged breaches, the defendant lessee ten- 
dered money in payment of rent due which 
the plaintiff accepted as compensation for 
occupation merely, “and not as rent due 
under an existing and unforfeited lease.” 
The Court of King’s Bench, having held 
that there was a forfeiture, applied the 
rule solvitur in modo solventis. lord 
Campbell said at p. 680: 

“There is an established maxim of 
law that, when money is paid, it is to 
be applied according to the expressed 
will of the payer, not of .the receiver. 
If “the party to whom the money is 
offered does not agree to apply itac- 
cording to the expressed will of the 
party offering it, he must refuse it, 
and stand upon the rights which the 
law gives him.” - 

No opinion upon the question of waiver 
was given in the Exchequer Chamber (5 
E. & B. 682), holding that there was no 
forfeiture. The House of Lords took the 
same view, but there are a number of dicta ` 
on the point of waiver by Lord Wensleydale 
and the nine judges summoned before the 
House. Hight judges agreed with 1.ord 
Campbell thai the rule applied. The basis of 
the rule, it is submitted, is that the landlord 
is only entitled to the money as rent. 


_Retention for any other purpose is wrongful. 


After stating that as early-as Pennant’s 

Case (3 Co, Rep. 64 A.) acceptance of rent as 

such waived a forfeiture, Williams, J., at p. 
725 said : 

“As he had no right at all to take 

the money unless he took it as rent, he 

cannot, I think, be allowed to say 
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that he wrongfully took it on some 
other account. And if he took it as 
rent, the legal consequences of such 
an act must follow, however much he 
might desire to repudiate them.” 

See also Bramwell,B., at p. 707. 

Crompton, J., however, with whom Lord 
Wensleydale agreed, considered that 
the rule only applied where there are 
two debts or demands and the 
debtor appropriates his payment to one of 
them. It was a question of evidence whether 
or not receipt of rent operated as a waiver. 
But it is noteworthy that he did not 
consider the legality of receiving the money 
in any other capacity. Crompton, J., relied 
upon the observations of Lord Mansfield 
in Doe v. Batten (17751 Cowp. 243). In 
that case the plaintiff received a quarter's 
rent after notice to quit. The Court of 
King's Benck held that the mere receipt 
was only evidence of waiver. “ The ques- 
tion, therefore, is,” said Lord Mansfield at 
p. 2:5, “quo animo the rent was received, 
and what the real intention of both parties 
was.” As Bramwell, B., points out in 
Croft v. Lumley (6 H.L.C. at p. 707), Lord 
Mansfield must be taken to assume that 
the money can be retained lawfully. .‘‘ It 
is not meant that the landlord can do an 
act lawful, only if he has a particular 
intention, and yet say that he had it not.” 
The statute, 1 Geo, II, c. 28, sec. 1, imposed 
a penalty of ‘‘double the yearly value” 
upon a tenant who remained in possession 
after notice by the landlord. Under 11.Geo. 
II, c. 19, sec. 18, a penalty of “double 
the rent was imposed where notice was 
given by the tenant. Lord Mansfield 
referred to the latter under the former 
statute; and Mr. J. F. Clerk in 37 Law 
Quarterly Review, at pp. 214, 215, states the 
ingenious theory that the Court really meant 
“double the yearly value," which “cannot 
be ascertained until after evidence given 

‘and verdict found by the jury.” it is 
difficult, however, to appreciate how this 
view reconciles the case with the opinions 
of the judges in Croft v. Lumley (supra). 
It can be no more legal to retain the 
money on account of “double the yearly 
value," as it is on account of mesne profits. 

In Goodright v. Cordwent (1795, 6 T.R. 
219) the Oourt of King’s Bench dissented 
from the view in Doe v. Batten (supra) 
that receipt of money as rent was merely 
a matter of evidence, 

Lord Kenyon, C.J., at p. 220, disagreed 
with the doctrine “that the receipt of rent 
accruing after the expiration of the notice 
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to quit is not a waiver of it.” Ib is submit- 
ted that this at least is consistent with the 
principle in Pennants Case (supra), aul 
may be accepted as clear law. But Lord 
Kenyon went further and held that the 
question whether it was paid and received 
eo nomine as rentis a question of fact for 
the jury. He did not, however, consider 
the legality of receiving the money for 
any other purpose. 

In Davenport v. The Queen (supra) a lessee 
of Crown lands committed a breach of 
covenant which rendered the leases voidable. 
Thereafter the Government accepted the 
rent “ without prejudice to their right to 
insist on a forfeiture.” The Privy Council 
accepted the dictum (supra) of Williams, 
J., in Croft v. Lumley so far as it was 
necessary to decide that acceptance of rent 
as rent under protest created a waiver. 

In the more recent case of Hartel v. 
Blackler (1920, 2 K.B. 161) the landlord 
retained the money ‘‘on account of use 
and occupation of her premises, but not 
as rent.” The house came within the 
Rent Acts, and in consequence the decision 
of the Divisional Court on the point in 
question can only be considered as obiter 
dicta. See Shuter v. Hersh (91 LJ. K.B. 
263; 1922, 1 K.B. 438), Bailehache and 
Sankey, JJ., both accepted the views of 
the eight judges in Croft v. Lumley (supra), 
and approved Davenport v. The Queen 
(supra); cf. Lush and Shearman, JJ., in 
Davies v. Bristow (supra). 

It has been submitted above that the 
landlord must apply the money to payment 
of rent because he cannot otherwise lawfully 
keep it. In Bruty v. Sinfield (supra), His 
Honour Judge Haydon suggested that he 
might lawfully retain the money as mesne 
profits. Watson, B., in Croft v. Lumley (6 
H.L.C. at p. 697) points out that © it could 
not be” offered by the tenant “for use 
and occupation or mesne profits. . . as the 
amo'int or value of the occupation had not 
been ascertained.” Mesne profits are dam- 
ages at. large (Goodtitlev. Tombs, 3 Will. 
118), and may be larger or smaller than 
the amount of rent, as, e. g., in Croft v. 
Lumley itself. Moreover, as Lord Campbell 
said (supra), approved by Bramwell, B. 
(ib. at p. 706), the landlord, if fentitled to 
any hing other than rent, “ must refuse i‘, 
and stand upon the rights which the law 
gives him.” 

This view of the law is confirmed by 
the apparent exception to the rule, solvitur 
in modo solventis. Where a debtor sends 
to his creditor in full settlement a smaller 


28. . 
sum than that alleged to be due, the 
latter may retain payment and sue for the 
balance. (See, for example, Day v. McLea, 
1889, 22 Q.B.D. 610.) As Bailhache, J., says 
in Hartell v. Blackler (supra) at p. 167, 
the creditor “is doing a perfectly lawful 
act.” The amount is admittedly due and 
used in respect of the debt for which 
it is paid. The only dispute is as to the 
balance. But where the money is paid as 
yent and received as mesne profits, such 
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receipt is wrongful, becauge the debt is of 
a different character and may be fora 
less amount. 

In the absence of a direct decision in 
the High Court the law cannot be re- 
garded as settled; but it is submitted that 
upon the balance of authority the decision 
in Bruty v. Sinfield (supra) was wrong. 
The acceptance of the money completed 
an agreemet fora new tenancy.—The Law 
Journal. 





DAMAGES FOR SHORTENING OF LIFE. 


Can any damages be awarded to a plain- 
tiff who proves that in consequence of the 
defendant’s wrongful act or omission his 
life has been shortened, and if so, what 
is the measure to be applied? The ordi- 
nary rule is that those damages are recover- 
able “which, so far as money can compen- 
sate, will give the injured party reparation 
for the wrongful act.and for all the 
natural and direct consequences of the 
wrongful act” (Lord Dunedin, in Admiralty 
Commissioners v. S.S. Susquehanna |1926- 
A.C. at p. 661): see also Hadley v. Baxi 
endale, 9 Ex. 341. It would seem at first 
sight as though such damage would be 
recoverable under this rule. 

In the recent case of Flint v. Lovell 
(78 Scl. J. 860), a majority of the Court of 
Appeal upheld a judgment of Mr. Justice 
Acton, who, sitting without a jury, had 
awarded a plaintiff £4,400 damages, which 
included a sum in respect of the shortening 
of his life. The action was one in respect 
of personal injuries arising out of a motor 
accident, and liability was not disputed, 
the only question for the court being 
whether the sum in respect of the shorten- 
ing of life was recoverable. The plaintiff 
was sixty-nine years of age at the date 
when the cause of action arose, and seventy 
at the date of the action. Before the 
accident the plaintiff had been in ordinary 
health, and might in the usual course be 
expected to live eight or nine years, sub- 
ject to the average risks of human life. 
At the date of the trial, according tothe 
unanimous testimony of the doctors, he was 
not expected to live long probably some- 
thing under a year. 

Lord Justice Greer thought that they 
ought to accept the judge's finding that 
by reason of the accident, the plaintiff's 
future was reduced to pain and suffering 
for a year with the certainty of additional 
medical and nursing expenses, and the 


high probability that by reason of the 
injuries he would be dead within a year. 
His lordship said that the question was 
whether, having regard to the decision in 
Admiralty Commissioners v. S.S. Amerika 
[1917] A.C. 38, it was permissible in law 
for the plaintiff to claim damages in 
respect of a reasonable certainty that 
his life has been substantially shortened 
by wrongful act of the defendant. 
It was his lordship’s considered judgment 
that under the rules with regard to-the 
measure of damages laid down in Hadley 
v. Baxendale, supra, the plaintiff's . claim 
was one on which he ought tosucceed. 


As to the question of damages, his lord- 
ship said that it was not pessible to say 
that the tests laid down in such cases as 
Phillips v. London and South Western 
Railway Company, 5C.P.D., p. 280, applied 
to an appeal from a judge trying a case 
without a jury, because an appeal was a 
re-hearing by the court with regard to all 
the questions involved in the action, in- 
cluding the question what damages ought 
to be awarded. The court would be dis- 
inclined to reverse the finding of a trial 
judge with regard to the amount of dam- 
ages, merely because they thought that if 
they had tried the case in the first instance 
they would have given a lesser sum. To 
justify reversing the trial judge on the 
question of the amount of the damages 
it would be necessary that the Court of 
Appeal should be convinced either that the 
judge acted on some wrong principle of 
law, or that the amount awarded was so 
high or so very small as to make-it, in 
the judgment of the court, ‘an entirely 
erroneous estimate of the damage to which 
the plaintiff was entitled. Both Lord 
Justice Greer and Lord Justice Slesser 
gave judgment dismissing the appeal with 
costs, but Lord Justice Roche said that 
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in his opinion the damages were excessive 
and should be reduced to £3,000. 

In Admiralty Commissioners v. S.S. 
Amerika, supra, the action was brought 
by the Commissioners against the owners 
of a steamship which had run into and 
‘sunk one of His Majesty’s submarines. 
One of the items of damage claimed was the 
capitalised amount of the pension payable by 
the plaintiffs to the relatives of the deceased 
men, and the claim with respect to that 
item was held to fail. One of the grounds 
of failure was the rule laid down by Lord 
Ellenborough in Baker v. Bolton, 1 Camp. 
493, that “in a civil court the death of 
a human being cannot be complained of 
as an injury.” 

The origin of the rule was investigated 
by the Law Revision Committee in its 


interim report published on 29th March, | 


78 Sol. J. 231, where the dictum of Bowen, 
L.J., in Finlay v. Chirney was quoted, 
that the origin was “obscure and post 
classical.’ Sir Frederick Pollock, in his 
“Law of Torts,” was alsoquoted (13th Ed., 
pp. 68, 64), where he said: “at one time it 
may have been justified by the vindictive 
and quasicriminal character of suits for 
civil injuries,” and added, “when the 
notion of vengeance has been put aside, 
and that of compensation substituted, the 
rule actio personalis moritur cum persona 
seems to be without reasonable ground.” 
The fact that the rule originated in the 
idea of vengeance for another's death is 
stressed also in the judgments of 
Lord Parker of Waddington and 
of Lord Sumner in The Amerika, supra. 
“Each of these judgments,” said Lord 
Justice Greer in Flint v. Lovell, “contains 
an interesting account of how the rule 
arose out of the old law in which the 
killing of any subject of the Crown could 
only be put in suit by a prosecution for 
felony by the Crown, the only remedy for 
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the relatives of the decedsed being an 
appeal under which the killer, if he did 
not come to an arrangement with the 
relatives, could be subjected to certain 
cruel tests. It therefore clearly applied 
only to cases where damages were claimed 
in respect of the loss of another's life.” 

The question of the measure of such 
damages as these is one of great import- 
ance, bnt it does not necessarily concern 
the pleader, as they are of course part of the 
general damages. In Phillips v. London 
and South Western Railway Company, 
supra, the proper direction to a jury was 
considered with regard to the measure of 
the loss of professional income for two 
years, and the “accidents and vicissitudes 
of life’ were emphasised as material con- 
siderations for a jury to take into account. 
In the same way the accidents and vicis- 
situdes of life are material incalculating 
what would have been the chances of life 
to a normally healthy man in the absence 
of the accident of which com -laint is made. 
Thus it would seem that the damages for 
shortening the life of a man of twenty 
years by fifty years is not ten times the 
amount to be awarded to a man of seventy 
whose life is shortened by five years. 

Nevertheless, even when full ‘allowance 
is made for such considerations as these, 
there can be no doubt that the damages 
for cutting short any life will be beavy, 
as.regard must be had to the almost im- 
measurable value of life itself. What damages 
would be given where it is conclusively 
proved that a young life has been cut 
short is a matter on which it would be 
idle to speculate in the absence of specific 
circumstances, but it is clear that it can 
never be a proportionate multiple of the 
damages obtained in Flint v. Lovell for 
the same matter, but must be fair com- 
pensation on a reasonable view of the case,—- 
The Solicitors’ Journal. 





Extracts from Contemporaries. 


Black Magic Again. 

It is curious that just about the same 
time that the Court of Appeal was dismiss- 
ing the plaintiff's appeal in the ‘black 
magic” libel action and Lord Justice Greer 
was expressing the-opinion that both black 
magic and white were nonsense, Judge 
Earengey in the Clerkenwell County Court 
“ was being asked for a possession order 
partly onthe ground that the tenant’s wife, 


anold woman of seventy-five, had “laid a 
curse” on the baby of one neighbour and 
cursed the husband of another, since when 
he was said to have had several minor acei- 
dents. So thespirit which Jay behind the 
witchcraft trials is still alive, if dormant, 
though the law washed its hands of ita 
couple of centuries ago. The beginning of 
the end was the trial of Richard Hathaway, 
in1702, before Lord Chief Justice Holt, 
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on a charge of falsely accusing Sarah 
Morduck of bewitching him. The woman 
had been acquitted of witchcraft at the 
Guildford Assizes and, thereupon, this 
prosecution had been ordered.—The Solici- 
tos’ Journal. f 


Feigned Enchantment. 

Hathaway, who pretended that through 
Sarah's magical practices he had become 
blind and dumb, was checkmated by the 
energy of an able and enlightened divine, 
Dr. Martin, of Southwark. He purported to 
vomit pins, a common symptom with the 
bewitched, but a man whom Dr. Martin 
sent tovist him, extracted almost by force 
from his pocket several packets of 
pins which he used to scatter about 
by sleight of hand. He pretended 
to be able to live without food or drink 
—asham exploded when some gentlemen 
hidden in the buttery and coal-hole saw the 
doctor's maid ply him with meat and drink, 
so that “he was very merry and danced 
about and took the tongs and played upon 
them, but after that he was mighty sick. 
and vomited sadly ”—not pins however! All 
this was in evidence and, in spite of an 
able defenceby Serjeant Janner, the jury 
without retiring found the prisoner guilty, 
Holt, CO. J., having asked them inhis sum- 
ming up whether there was any evidence that 
it was “in the power of all the witches in the 
world or all the devils, in Hell to fast beyond 
the usual time that nature will allow.” 
The prisoner was sentenced to be fined, flog- 
ged, pilloried and imprisoned with hard 
labour. —The Solicitors’ Journal. 


The Judicial Committee. l 

In an article in the current Fortnightly, 
Mr. Norman Bentwich takes up the theme 
—not unfamiliar—of “Law as a Link of 
Empire”; but his article has the title, “An 
Imperial Link,” and it is printed, in modern 
journalistic style, with a note of interroga- 
tion. The Imperial Link referred to is, of 
course, the Judicial Committee, and Mr. 
Bentwich has to admit that in practice its 
‘yrisdiction is becoming restricted. From 
‘Australia and South Africa appeals to the 
Privy Council have almost disappeared. 
They come from Canada in constitutional 
But the Judicial Committee now 
mainly asa Court of Appeal from 
nd the Crown Colonies, and though 
h Constitution, in terms, reserves 
of appeal to the King in Qouncil, 
anding that the decision of the 
Council is in all cases to be ‘‘final 


cases 
exist8 
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and conclusive,” yet it is Well known tha! 
the Free State objects to this mark of judici 
al subservience and will have none of it. 
Mr. Bentwich admits that in this, Ireland 
must be humoured. “It is contrary to the 
spirit of the relations now existing bet-. 
ween the Mother Country and the other 
members of the British Commonwealth to 


. insist on maintaining a tie which one party 


regards as a chain.” It seems that the con- 
stitutional question of the right to appeal 
from .the Free State is to be argued, but 
it is hardly worth while. For questions bet- 
ween the different parts of the British :’om- 
monwealth, should thay arise, there may 
yet be set up a Court such as was suggested 
by the Report from which came the Statute 
of Westminister , and the Judicial Commit- 
tee has an important function to perform 
in ‘deciding matters of constitutional law 
or of international law—such as the recent. 
piracy question—referred to it. But it is 
hardly now a final Court of Appeal of gener- 
al resort.— The Law Journal. 


Homicide and Successionto Proper- 


ty. 

It is a well-established principle of public 
policy that the Courts of this country will 
not enforce any rights acquired as a direct 
result of crime, and more particularly it 
has been held that where a person has 
committed murder, he shall not be entitled 
to the benefit of a trust which would other- 
wise have operated in his favour upon the 
decease of the victim (Cleaver v. Mutual 
etc, Life Association, 1892, 1 Q.B. 147; 61 
L.J. Q.B. 128); nor can he claim any pro- 
perty under the victim’s will (In the Goods 
of Crippen, 1911, P. 108; 80 L.J. P. 47). 
Moreover, the rule has been very properly 
extended to homicide amounting to man- 
slaughter (In the Estate of Hall, 1914, P. 
1; 83 L.J. P. 1); but not to homicide by a 
lunatic (In re Houghton, 1915, 2 Ch. 174; 84 
L.J. Ch. 726), because the rule being based 
on the criminal intention of the beneficiary, 
this cannot exist where it has been found 
that such person was “guilty but insane.” 
The question whether the rule applies to 
succession on intestacy was considered by 
Joyce, J., in In re Houghton (supra) and 
that learned Judge was of opinion, follow- 
ing the American case of Carpenter's Estate 
(1895, 50 Am. St. Rep. 765) that it did not 
apply, since the legislature having stated 
what persons were to take on the intestaey, 
the Court had no power to pass over such 
persons. It was not, however, necessary for 
the learned Judge to base his decision on 
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LJ 
this ground, as the evidence showed that 
the beneficiary was insane at the time 
when he killed the deceased.—The Law 
Journal. - i 


Bringing it Home. 

The nuisance of silly practical jokers 
who remove the globes from traffic beacons 
is becoming bad enough for magistrates to 
have to deal seriously with offenders. After 
due warning of his intentions, one metro- 
politan magistrate has imposed a sentence 
of imprisonment without the option of a 
fine. If sufficient publicity be given to 
this, it may have its deterrent effect, since 
the temptation to this kind of folly cannot 
be such that fear of punishment has no 
effect. 

We confess to some admiration for an- 
other learned magistrate who, without pro- 
ceeding yet to extremes, has found a way 
of marking his disapproval of the offence of 
a foolish and exuberant joker. Hearing 
that the local authority was much bothered 
by the trouble of replacing the globes on 
the beacons so tampered with, the magis- 


trate, dealing with the case as one of. 


wilful damage, put the offender on proba- 
tion and imposed aspecial condition that 
the offender shal] himself replace the globe 
in position: an original and entirely suit- 
able way of bringing home the offence to 
the offender and the globe to its post. 

We hope the probationer found it a 
troublesome piece of work and that he felt 
self-conscious. That he meant no harm 
may be assumed; but that he needed a 
lesson is quite clear.—Justice of the Peace. 


Science and Crime Detection. 
Distinguished scientists have long been 
at the disposal of Police forces for the 
purpose of elucidating problems arising in 
the detection of crime or in proving the 
perpetrator’s identity. One wonders how 
detective work was done aswell as it was 


< in the days when there were few experts 


in projectiles, handwriting, photography, 
blood-examination, or finger print impres- 
sions, to say nothing of the advances made 
in pathology, toxicology, and other 


- branches of science. 


The Metropolitan Police are now taking 
a notable step forward. A new scientific 
laboratory is to be added to the equipment 
of the Police College at Hendon. It will 
be available for the assistance of Police 
Officers engaged in the actual investiga- 
tion of a crime. But itis also to use its 
resources in teaching young officers about 
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Police work and in helping members of the 
force who are trying to qualify for promo- 
tion. 

An eminent pathologist has been placed 
in charge of the laboratory, We assume 
that its activities will cover a wide range, 
and that many branches of science that 
can help the Police will be dealt with there. 
Criminals of to-day are often so wel] educa- 
ted, so skilful, even so scientific in their 
methods, that the forces of law and order 
need to be constantly widening and deepen- 
ing their knowledge ona variety of sub- 
jects.— Justice of the Peace. 


Introduction of Peers. 

In his classic work on the English Con- 
stitution Walter Bagehot quotes what he 
terms a severe though not unfriendly critic 
of our institutions as saying thal “the cure 
for admiring the House of Lords was to 
go and look at it”—to look at it, not on 
a great party field-day, or at a time of 
parade, but in the ordinary transaction of 
business when there might be ten peers 
in the House or possibly only six. Such 
a sight, he said, was not inspiring or 
likely to give an intelligent foreigner a 
favourable impression of the reputed apti- 
tude of the English race for the efficient 
discharge of the business of the State. 
There are occasions, however, when the 
Upper House reflects something of the 
colour and dignity we naturally ascribe 
to it, one of these being the introduction 
of anew peer, especially if, as happens 
this week, the newly created member of 
the nobility is a member of the Royal 
family. On such occasions a touch of the 
spectacular is imparted to the proceedings, 
reminding us of medisval pageantry. What 
haprens when a new peer comes to claim 
his right to sit and take part in the pro- 
ceedings of the hereditary chamber ? The 
newly created peer, clad in his robes and 
accompanied by two other peers of the 
same degree of nobility, alsoin their robes, 
preceded by some of the officials, enters 
the House and presents the patent confer- 
ring upon him his new dignity to the Lord 
Chancellor, the new peer kneeling on ons 
knee. This ceremony having been accomp- 
lished, the oath ia taken at the table, and 
thereafter the new member takes the seat 
apparently just where he pleases. At one 
time, indeed, there were specific rules on the 
point where the peers should sit, an old 
Act of Henry VIII setting these out -—The 
Law Times, dated November 10, 1934, 
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Lords Of Appeal. 

"New peers. may be introduced at any 
sitting of the House after prayers have 
been said and before public business be- 
gins. A peer created during a prorogation 
must therefore wait as patiently ashe can 
till the resumption of the session before he 
can establish in the formal way above set 
out his right to sit. The framers of the 
various Appellate Jurisdiction Acts fore- 
saw this and made provision to prevent 
any newly appointed Lord of Appeal in 
Ordinary being delayed in entering upon 
his new duties ; accordingly it was enacted 
that a Lord of Appeal may be introduced 
at any judicial sitting of the House during 
a prorogation. At onetime, it will be re- 
membered, the appellate jurisdiction of the 
House of Lords was so closely connected 
with its ordinary duties that it followed 
that when the House was prorogued none 
of its business could be transacted, and 
this included the hearing of appeals. This 
had to be altered, and now, as we know, 
the judicial side of the work of the House 
goes on independently of its legislative func- 
tions .—-The Law Times, 


Libel and Summary Trial. 

A defendant who was summoned to the 
Bow Street Police Court to answer a charge 
of publishing a defamatory libel concern- 
ing Sir Thomas Beecham was bound over 
after making an apology. 

The Times, with its usual accuracy, re- 
ports that the summons was withdrawn 
and that the defendant was bound over 
on a fresh summons for being guilty of 
conduct likely to provoke a breach of the 
peace, Cases of this kind are sometimes 
reported in such a way asto lead to the 
impresssion that a Police Court has dealt 
summarily with a charge of libel. 

Apart from newspaper libels of a trivial 
character, courts of summary jurisdiction 
have no power to deal with cases of libel 
otherwise than as indictable offences not 
triable summarily. The course taken in 
the Bow Street case is, however, not infre- 
quently adopted. The charge of libel is not 
proceeded with, and with the permission 
of the court, the defendant is asked to enter 
into recognisances with or without sureties, 
not upon conviction of libel or of any other 
offence, but simply as a person who ought 


‘she is also compellable. 
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to be bound over because his conduct has 
been such as to give rise to apprehension of 
a breach of the peace. Magistrates have 
undoubtedly the right to bind over such 
persons; and as libel is an offence of a 
less public nature than many indictable 
offences there would seem rarely to be any 
objection to the withdrawal of such a 
charge on grounds stated in open court and 
appearing adequate to the magistrate.— 
Justice of the Peace. 


The Wife as a Compellable Witness. 
man was committed for trial last 
week, on a charge of attempting to strangle 
his wife, after his wife had strenuously 
déclined to give evidence against him. 

The wife was told that the judge at the 
assizes would be able to send her to prison 
if she stillrefused to give evidence, and 
she said she would think it over, but would 
prefer to give it at the assizes. The de- 
fendant denied the charge. 

The justices seem to have refrained from 
exercising their own powers of compulsion 
under s. 16 of the Indictable Offences 
Act, 1848, powers which, indeed, are rarely 
if ever exercised and might easily prove 
ineffective if tried. At all events they de- 
cided to leave this difficult question of the 
wife’s evidence to a higher court. 

The statement that the wife could be 
imprisoned for refusal to give evidence is 
clearly borne out by the judgment of the 
Court of Criminal Appeal in R. v. Lapworth, 
[1931] 1 K.B. 117; 95 J. P. 2. Wherea 
wife is a competent witness at common law, 
and not in the limited sense laid down 
in the Criminal Evidence Act, 1898, 
As Avory, J., 
said.in the case cited, husband or wife has 
always been competent at common law in 
case of personal violence used by one 
towards the other; “otherwise, when the as- 
sault has been committed by one spouse 
upon the other in secret, there would be 
no means of proving it,” and if the witness 
be competent at common law, also com- 
pellable. The cases where the wife is com- 
petent, but not compellable are not those 
where by common law she can give evi- 
dence, but those arising under the statute 
with its express restrictions — Justice of the 
Peace, dated December 1, 1934. 
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INVESTIGATION IN MURDER CASES. , 
(CONTRIBUTED.) 


Murder is one of the most difficult crimes 
to be proved with certainty, and without 
an examination of the body, proof in 
most cases will be impossible. To exhaust 
the possibilities of tracing it by indications 
in anyone direction is well nigh impos- 
sible and circumstantial evidence is 
‘mostly inconclusive and very often it is 
shrouded by a mystery which baffles all 
efforts at successful detection. Still a brief 
epitome of the points to be noticed and 
their ordinary deductions deserve to be 
studied as they may prove of great use 
and value to the investigating officer at the 
proper time. 

Cases in which. death results may be (1) 
Homicidal, (2) Suicidal and (3) Accidental. 
It is common knowledge that in many 
cases attempts are made to conceal trug 
cases of murder by giving them an 
appearance of suicide or accident. There- 
fore an inquest report has been prescribed 
by the statute to assist in clearing up the 
facts. The object of this report—drawn up 
under s. 174, Oriminal Procedure Code, is 
to discover the apparent cause of death 
and everything depends on the care and 
accuracy with which theinquest is conduct- 
ed. It is in the first instancs necessary 
that there should be no avoidable delay in 
holding the inquest. If practicable, the 
report should be drawn up with the 
assistance of a medical man. Arrange- 
ments for good light and selection of proper 
panchayatdars should be made. 

The corpse and its surroundings should 
be approached with great caution. Prior 
tothe examination of the body the locality 
should be minutely inspected in the 
manner prescribed in Chap. XIV, and 
everything found onthe spot should be 
described with scrupulous exactitude. 

- Asthe learned author Hans Gross has 
ptated, “The, investigating officer should 
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attend tothe preservation in as complete 
a manner as possible, of existing vestiges 
of the crime, and take care that they are 
interfered with as little as may be. 
“The exclusion of everything happening 
after the moment when the crime was 
committed, is a very special task for the 
investigating officer, all the more s0, as 
the most regrettable errors may arise 
from the neglect of it.” “The golden and 
inviolable rule should be remembered. 
‘Naver alter the position of, pick up or 
even touch any object before it has been 
minutely described in the Report. The 
points to be noted may be centred ander - 
the following:—(1) The situation of the 
place where the body has been found, 
whether death occurred there or somewhere 
else; traces of blood and other marks 
should be followed to discover the original 
place of death. a 

A careful study of the position of the 
body and clothes put on it would indicate 
evidence of a general struggle if it is 
much contorted and disturbed and if the 
clothes are destroyed and are much dis- 
arranged. 

(2) “he circumstances in which the body 
was found —whether suspended from a tree 
or roof of a house, floating in water or 
placed on the Railway line or run over by 
a train, etc. at , 

(3) The detail and deszviption of the 
weapons or the apparent means employed 
to cause death; any mark or engraving on 
the weapon, etc., which could establish the 
ownership, should be thoroughly describ- 


ed. 

(4) The existence or non-existence of 
any marks of struggle should be nosed,’ 
blood, foot or finger impressions should at 
onee be noted, and photographed so that the 
offender's foot-print miy afterwards be 
com pared, 
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(5) The presence ot absence of any 
weapons, and their marks, poisons, ligatures, 
cloth or shoes, any other article and their 
identity should not be omitted. Fur- 
ther, the position of the ligature should 
be noted and whether the knots are secure 
or not. The knot ifitis of a special kind 
should not be omitted to be noted, and its 
exact position and the number of knots 
will give a good clue to discover the 
offender. If the above-mentioned points 
are carefully noted, the apparent cause of 
seat can be, lo a great extent, determin- 
ed. 


The investigating officer should minute- 
ly inspect every part of the dead 
body, and for this the assistance of the 
members of the panchayat should ke freely 
utilised. All wounds, fractures, bruises, 
contusions, scalds, burns, etc., and any 
other mark on it should be noted with 
‘the following additional details: (a) 
The position and condition of the corpse 
with a clear description and details of 
-the wearing apparel, ornaments, and docu- 
ments or any other article found on it. 
In cases of hanging, the exact rigor 
mortis position should be noted. 

(6) The approximate time of death. 
. This can be ascertained by the condition of 
the dead body, regard being had to the 
season and atmosphere. The process of 
cooling, rigidity, and the different stages 
of decomposition should help a great way 
in determining the time of death. 

(c) In the case of the body, the number, 
nature, shape and dimensionsof the wounds 
bleeding and its quality, colour and 
liquidity of blood, edges of wounds, pre- 
sence. of foreign bodies-in the wound, 
and presence or absence of cuts on the 
dress, should be specially noted and men- 
tioned. 

As regards the number, it may be 
noted many slight wounds often indi- 
cate suicide. Ifsometimes two are more 
important organs are wounded, it is sugges- 
tive of an impatient suicide; on the 
contrary many deep wounds may suggest 
brutal violence also. 


“As regards the position of wounds, z 
may be noted that a wound on the bac, 
running upwards is not likely to besuic 

dal. The proverbial tricks of a lunati 

consist generally in giving himself hammer- 
blows on his. head, or in the driving in 
` of nails in his body, and these indications 
should arrest the attention of the investigat- 
ing officer to trace out properly the culprit 
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and to find out the real cause of the crime 
committed. 

(d) The seats of huts and wounds and 
injuries on private parts should at once 
arrest the attention of the investigating 
officer to the possibility of one of ihe 
parties such as rival paramours having 
wreaked vengeance on the other by causing 
injury cn such parts. ao ci 

(e) The dimension of the wound will 
generally indicate the nature of the weapcns 
employed: and on discovery of the weapcn, 
comparison should be made with the shape 
of the wounds. Itshould be remembered 
that the direction and depth of the wound | 
often times suggest to the mind in ccn- 
junction with oiher facts the real offender. 
A cut is usually shallower at the end 
last made, and hence it is somelimes 
possible to tell whether a wound was made 
from left toright or vice versa. Further 
homicidal cuts or stabs are. more horizcntal 
and more under-cut, but suicidal stabs 
ale usually on the left side (i. e.) made 
with right hand .and run downwards and 
inwards. The direction of flow of blood 
from the body will possibly give a strong 
clue to the position of the victim which 
may be important to compare or to get 
corroboration of it. If any weapon is 
found in the hand of the deceased, men- 
tion should be made as to how it has 
been caused. For it often happens, that 
the real offender after committing the 
crime usually places a weapon in the hands 
of the deceased so that the attention of 
the Police Officers orthe public may be 
misguided into thinking that the deceased 
inflicted on himself such wounds. Regard- 
ing feigned wounds, the following. points 
may with advantage be noted. In this 
case the wounds themselves are real 
enough, and it is only the account of 
them that is feigned by a person who 
fraudulently wants to make out that he 
was himself attacked and robbed and 
that he was wounded in defence of the 
property; and if the investigating officer 
is experienced and clever, he can at once 
disbelieve the above version by a reference 
to the wounds themselves which will be 
slight in degree, besides being many in 
number, made in front, or in easily 
accessible situations; whereas, in a homici- 
dal attack the wounds are sure to be in 
vital places of the body or on the hands 
or on the chests if the victim tried to. 
seize the knife. 

Outs are not infrequently made in the 
clothing and nooue.in the skin; or pep 
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contra none on the clothing and someon 
the skin. and by noting the evenness of 
corresponding holes or cuts in the garments 
and skin, the investigating officer can 
conclude that the garment was cut deli- 
berately. 

A reference to the relative strength of 
the parties concerned, coupled with a 
comparison of the actual wounds and cuts 


as they exist with what they would have 


been as per tale of the alleged victim, 
and the amount and position of blood 
spilt will also help in arriving at a proper 
conclusion. 

(f) The symptoms and other post mortem 
appearances in cases of poisoning, hanging, 
strangulation and drowning deserve 
special mention. Regarding poisoning 
cases, any peculiar odour such as opium; 
and in cases of drowning, presence of 
water in the stomach, ligatures round the 
hands or feet and the weight attached to 
the body should be noted. In cases of 
suspected poisoning, the following further 
things should be ascertained. The exact 
time between the receipt of food, drink or 
medicine, the appearance of symptoms 
and occurrence of death; also what were 
the first symptoms? Did vomitting or 
purging occur? Did the person become 
drowsy or fall asleep? Was there cramp 
or switching of the limbs, or any tingling 
in the throat or skin? 

(g) The discovery of any article or docu- 
ment should be noted and a: description 
given. Any indication of search having 
been made, by the assassins in the pockets, 
etc., of the deceased, should also be 
noted. 

(h) If the corpse has been removed 
from the place, where the death occurred, 
enquiries should be made from the per- 
son who first saw it, for such a removal 
from one place to another may raise a 
presumption in favour of homicide, whereas 
discovery of the body in a room closed 
from within and absence of any marks 
of struggle or instrusion raises a presump- 
tion of suicide. Ifthe body be suspended, 
or thrown in the water, or placed in the 
Railway line and if no symptoms ordi- 
narily to be expected on those deaths 
are’ to.be found, then one can concluds 
that the real cause of death has been 
concealed; and hence homicide should 
strongly be suspected. In this connection 
it: should be noted that the presence of a 
large quantity of red-coloured coagulated 


‘blood near a wound is a sign of ante- 


.mortem injuries having been inflicted, 
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(1) In cases of hanging, before cutting 
down the body or removing the strangu- 
lating medium, the investigating officer 
should note any lividity of face, especially : 
of lips, and eyelids, any projection of the 
eyes, the state of the tongue,—whether 
enlarged or protruded or compressed bet- 
ween the lips, the escape of any flui 
from mouth and nostrils, and the direction 
of its flow. 

(2). On .cutting down the body the 
state of the neck whether it is bruised 
along the lineof strangulation or not ; 

(3) and the direction of the mark, whe- 
ther circular or oblique, should invariably 
pe noted. 


In cases of hanging, homicide can be 
inferred if there are marks of a struggle 
or the footprints of several persons, at or 
near the place and marks of injury on the 
body. Determination as to whether any 
ligature employed is the. property of the 
deceased and observations as, to the 
method by which hanging was caused will 
also be of considerablehelp. If there are 
2 ligature marks, it can safely be inferred 
that there has been a struggle, and to 
imitate suicide and to put the public on 
the wrong track, that the body has bee 
so hung up dead, 


Further, tha presence of blood-stained 
footprints is a proof of homicide; and 
coupled with the discovery of articles, 
documents, weapons or any other trace 
left by the deceased, the said presymp- 
tion gains added strength ; and lastly, the 
nature, number, seats and directions of 
wounds are clear indications that injuries 
have been inflicted by others; for in 
suicide cases, only one ortwo wounds are 
possible. If death is caused by lascerated 
or contused wounds on the hands, it is 
seldom suicidal: for self-inflicted incised 
wounds begin from below if inflicted on 
the lower part ofthe body, and from above 
if onthe upper part. In the case of fe- 
males, a female corpse, with the cloth so 
naturally arranged as to prevent exposure 
of private parts on discovery of a body 
is a sure sign of suicide. If a body be 
found naked in a well or tank, it is pro- 
bably a bathing accident, but such cases 
are more applicable to Murope than India, 
- In the case of dead bodies found in a 
tank or well, 

' (1) any mark of blood around the 
mouth or on the sides of the well or tank 
should be noted. 

(2) On removing the body any external 
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marks of injury especially above the head 
and neck should be noted. 

<(3) The state of skin whether smooth 
or soft requiresto be observed. 

:(4) The hands must be examined and 


anything held in it must carefully te re-. 


moved, 

' Lastly; the alternatives of murder, suicide 
or accidental. death can be well-settled by 
a close enquiry regarding the financial or 
domestic affairs of the deceased, “A docu- 
ment found onthe body of the ‘deceased, 
may perhaps ‘establish the motive for 
murder or suicide if other enquiries fail 
to give any clue: 


Of the causes leading to suicide’ in: 


India, the ‘following. deservei special men- 
tion, either from the frequency with which 
they give ‘rise to cases, or on‘ account of 
their peculiar character. l 

. (D): Grief or shame is often a frequent 
cause: of suicide. There have been nume- 
rous instances in the village parts, of 
suicide, committed by wives after trifling 
quarrels with their husbands or their hus- 
bands’ relations. Sometimes pregnancy 
following illicit intercourse—a result of 
enforced widowhood in the: Hindu Society 
—leads to suicide from feelings of shame 
and distress, which follow later. Domestic 
quarrels, distress of mind or pecuniary 
losses, do often result in suicide. 

(2) Sometimes, particularly among ‘fe- 
males, severe abdominal: pain, is a fre- 
quent cause of suicide. an 

(3) Sometimes feelings of revenge prompt 
one to commit suicide, so that the res- 
ponsibility for the death may be thrown 
on his enemy. 


. In cases of non-discovery of the body 
in @ murder case, it presents great diffi- 
culty as the best proof is, as we know, 
afforded only by the presence and identi- 
fication of the body. Excepting in cases 
where the discovery of the body is a hu- 
man impossibility, every effort should be 
made to discover it, In making a search 
no likely place should be overlooked by 
the investigating officer. 

JA difficult. case arises, generaliy when 
ihe murderers purposely prevent identi- 
fication by disfiguring the corpse. After 
drawing up.the inquest report, the investi- 
gating cfficer must concentrate all his 
effoits on establishing the identity of the 
body ; when possible, its phoiograph should 
be taken on the spot, and its descriptive 
roll should be published in the Criminal 
Intelligence Gazette. | bake 


` 
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Much difficulty is experienced “in. estab-, 
lishing identity when the head has been; 
removed; and the investigating officer, 
must rely for identification on the points. 
adviced above. In this case, however, 
proofs of identity even more convincing 
than usual must be established and when 
once the body is identified, half the task 
of. the investigating officer is accom- 
plished. t 

In cases where dead bodies have bee 
hurriedly buried or burnt away, the 
following points deserve mention: -—. . 

(1) The ekull should be minutely ob- 
served and apy marks of violence on it 
should be noted. 

(2) The remains, 


viz, the jaw and. 


‘the bones of the pelvis may indicate the 


sex. ae 
(3) The ashes and charred bones from. 
the scenes of cremajion of a person who 
is suspected of arsenic poisoning, should 
be collected and forwarded for examina- 
tion. , 4 
(4) In the case of a burnt body pre- 
sumed to have been murdered, it may 
be useful to collect and bring in any 
fragments of bones which may be found 
among the ashes. , 
In India the main gist .of the offence of 
murder and culpable homicide consists 
in the intention of the offender, whereas 
the English Law seems to be different 
by which “If a man be wounded and 
the wound, although not in itself mortal 
turn to gangrene or fever, this is homicide © 
in the aggressor; for though the fever 
or gangrene be the immediate cause of 
death, yet the wound, being the cause of 
the .gangrene or fever, is held the cause 
of death.” . vod E 
According to Indian Law, if a wound 
causes death and was inflicted undersuch 
circumstances or by such a weapon, as 
was likely to cause death, the offence 
will ke murder or culpable homicide. 
. A person who recovers from the imme- 
diate effects of a wound, may die from 
fever, inflammation or its. consequences; 
or from an operation rendered necessary 
in the. tieatment: of the wound. ‘These 
are what may be termed secondary causes 
of death or secondary causes of a wound.” 
Taylor.) aioa 5 
The following’ observations from Mr. 
Gribble’s learned treatise on- Medical 
Jurisprudence deserve to be noted with 
care by .all ‘investigating officers and 
Magistrates as ihe question of committing 
the accused who by a slight injury.. has 
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caused the death of the accused, to the 
Sessions Court, often crops up. 

The fact that death occurred should be 
sufficient to remove a cass of hurt— 
even’ although prima facie, it may seem 
to be one of simple hurt—from the 
jurisdiction of the Magistrate to that of 
the Sessions Court. The responsibility of the 
aggressor in cases of deathfrom secondary 


` causes, is a question which is very difficult 


to decide; and “itis impossible to lay down 
general rules on a subject which is 
liable to vary in its relations in every 
case; but where a wound is not serious, 
and the secondary cause of death is 
evidently due to constitutional peculiarities 
from acquired habits of dissipation, the 
ends of justice are probably answered 
by an acquittal.” In cases of this kind, 
however, the public prosecutor should be 
carefu] to add another charge, so that 
if the accused should be acquitted on the 
more serious charge of homicide, he may 
still be punished for the lesser offence for 
the act which actually caused the injury.” 

Finally cases of death from surgical 
operations have occasionally been the 
subject of investigation and they have 
given considerable anxiety to the officers 
concerned as to their relative share of 
blame or otherwise for the result that 
happened. In short, the responsibility 
entailed by a Medical man, who, in the 
course of a treatment of a person injured 
by violence, conducts an operation, from 
the effects of which the patient dies, is 
great. The question as stated by Mr. 
Gribble is “one of vilalinterestto Medical 
Practitioners.” “For all practical purposes, 
however, it would seem that the following 
two questions only should be answered. 

(1) Was, inthe opinion of the Medical 
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attendant, the operation necessary for the 
preservation of life? ` 

(2) Was the operation properly conduct- 
ed according to the best of the practi- 
tioner's ability and with due care and 
attention ? 

“If these two questions are answered 
in the affirmative, in the event of the 
death resulting from the operation, it must 
be held to have been caused by the injury 
which rendered the operation necessary. 
The operation must, however, have been 
necessary in order to save life.” If an 
operation was performed merely to prevent 
the signs of disfigurement caused by an 
injury and death resulted, the person 
who caused the injury could not be held 
responsible. The same rule would apply 
where the operation had been conducted, 
not for the purpose of preserving life, but 
for preserving the use of some limb or 
member; e.g., where an operation to 
the eyes is performed to prevent 
permanent loss of sight, and in 
consequence of the operation if the 
patient dies, the doctor who performed 
the operation cannot be held liable or 
responsible forthe death of the patient 
if, of course, after due care and the 
exercise of such scientific skill and know- 
ledge as he was possessed of, he was 
convinced that an operation was necessary. 

“Of course, if it could be shown, that 
in conducting the operation there was 
gross negligence,—as for instance, owing 
to an artery not having been ligatured 
or tied, the patient died from loss of 
blood, or where portion of a bowel was 
cut off by mistake and death ensued— 
it would be necessary to hold that the 
operation was the cause of death and 
not the original injury.” 


(Lo be continued.) 





Extracts from Contemporaries. 


A Curious Tangle. 

A youth and a man were charged at 
the recent Birmingham Assizes with an 
offence not specifically described in ‘the 
newspaper report, but apparently of an 
indecent nature. The youth pleaded guil- 
ty, and’ was sentenced to four months’ 
imprisonment. A day or two later the 
man, who pleaded not guilty, was tried, 
and, against the weight of > evidence ac- 
cording to the remarks of the learned 
Judge, acquitted, . 


The Judge then had the youth brought 
before him again, and said (we quote 
from a press report): ‘‘The jury, although 
you say you did permit this offence, ap- 
parently do not think that proof suffi- 
cient. I therefore sentence you to one 
day’s imprisonment, which means that 
you may now be released.” 

No doubt the Jury would have found 
the youth not guilty, had he pleaded not 
guilty, since it may be assumed that the 
evidence that failed to satisfy the Jury in 
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them in the case of the youth. The Judge, in 
altering his sentence to a nominal term, 
has thus prevented him from suffering 
simply through a plea of guilty. Evident- 
ly, as a matter of strist law, he did not 
hold that the conviction could not stand; 
but he did elearly hold that it was only 
fair play to let the youth off with prac- 
tically no punishment. 

The result might perhaps have béen 
different if the prosecution had teadered 
the sentenced youth as a witness. 
There must have been abundant corrobora- 
tion of his evidence seeing that the 
Jearned Judge felt that there was actually 
enough evidence without his, and perhaps 
the jury would have formed a different 
impression after hearing the confession of 
one of the accused who had been actually 
sentenced.— Justice of the Peace. 


Withdrawn Charges and Publicity. 

The press last week reported a case 
from the Central Criminal Court, in which 
a young man pleaded “not guilty“ to a 
charge of indecently assaulting another 
man. Counsel for the prosecution stated 
-that since the case was committed for trial 
certain information had come into the 
_-hands of the authorities and they did not 
‘think it proper to offer any evidence 
-against the defendant. Thereupon a verdict 
of not guilty was returned and the defend- 
ant was discharged, 

The name of the defendant is given 
in-the report. This, it may be suppcsed, 
will cause some pain to him and to his 
friends, for it may be damaging even to 
be accused of such an offence even though 
found not guilty. The question therefore 
arises whether, when a case is not even 
tried, names should be published. It is 
easy to argue that they should be. Defend- 
ants who are acquitted after trial con- 
stantly haveto bear this and sometimes 
suffer socially and professionally simply 
because they have been charged, though 
able to clear themselves completely. 
Further, it could be said, if names were 
‘suppressed, that it was possible for in- 
filuential people to contrive to have cases 
against them withdrawn while lesser people 
had to stand theif trial. ; 

Against this is the undoubted hardship 
that a man, against whom the prosecut- 
. ing authorities feel -unable to proceed, 
should suffer publicity to his detriment. 

Tt is a very difficult question. On 
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balance, we incline to the view that publi- 
city is such a safeguard that it cannot 
easily be discarded even though ‘it works 


harshly, upon occasion, to individuals.—- 
Justice of the Peace, dated December 15, 1934. 


Sentence of Death. 

Writing to the Daily Telegraph, a 
correspondent asks, apropos the case of 
Mrs. Brownhill, whether there is any rea-. 
son in law. why in a case where capital 
punishment is involved, the Judge should 
not postpone sentence until such time 
as His Majesty's wishes may be made. 
known. It frequently happens, he says,. 
that a Judge postpones sentence to some: 
future date. f 

There may be general agreement that 
it was painful and unreal to have sentence 
of death passed upon Mrs. Brownhill in: 
the particular circumstances of her case, 
jt being taken for granted that the capital 
sentence would not be carried out. But 
as the law stands it appears that there 
is no alternative. By section 1 of the 
Offences against the Person Act, 1861, 
“whosoever shall be ccnvicted of murder 
shall suffer death as a felon,” and, by 
section 2, “upon every conviction for 
murder the court shall pronounce sentence 
of death...” The court thus appears 
to have no power to defer judgment. The 
sentence is one fixed by statute, leaving 
no discretion in the matter of punish- 
ment to the Judge, and the statute seems 
to require that the sentence shall be pro- 
nounced forthwith upon conviction. 
Murder cases thus differ from most 
criminal trials in which, as is stated, 
Judges may, and often do, defer judgment 
in cases where there are good reasons 
for further consideration as to the punish- 
ment or other disposal of the case.—Justice 
of the Peace. 


When Bail should not be granted. | 

Magistrates are not infrequently criticis- 
ed for refusing bai], though it is certain 
that bailis granted far more freely to-day 
than formerly. Itis rarely that they are 
taken to task for having granted bail. 

Such an instance occurred, however, at 
the West Riding Assizes recently, when 
aman who pleaded guilty was sentenced 
to three years’ penal servitude for a brutal 
attack upon a girl of seventeen to whom 
he was engaged to be married. It was , 
stated by a Police Officer that the prisoner 
had threatened two witnesses while he was 
on bail, and that the police had informed 
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the justices thaf they objected: to bail. Mr. 
Justice Goddard said that he would have 
thought that of ‘all cases this was one in 
which bail should not have been granted. 

It is sometimes said, and text-books 
rather bear this out, that Magistrates 
committing for trial ought not to refuse 
bail unless, having regard: to all the 
circumstances of: the case, they apprehend 
defendant will not 
But it is always recognised, in practice, 
that a defendant who has threatened wit- 
nesses, or whois likely to attempt in that 
or any other way to interfere with the 
course of justice, may properly be keptin 
custody, .and though the police must not 
be allowed to determine the question of 
bail, they are often in the best position 
to furnish trustworthy information for the 
guidance of the Megictretes. —Justice of 
the Peace. 


Andrews, L. J., On Juvenile Crime. 

In opening the Belfast Commission, 
Andrews, L. J., expressed to the Grand 
Jury his amazement at the “wholly dis- 
proportionate number of juvenile offenders.” 
“The greater number of the cases,” said 
he, “are for the larceny of. cigarettes and 
money, and I-have no doubt the youthful 


criminal steals the money to go 
to the picture-houses or similar 
places of entertainment.” He cited 


the confident opinion of the City Commis- 
sioner that “66 per cent, of the unsolved 
crimes may be properly ‘assigned to this 
juvenile population,” and mentioned a case, 
which might have been humorous if it were 
not so tragic, of competitive rivalry between 
two gangs of ‘criminal youngsters. g 
. Of the cause of this deplorable pheno- 
menon, Andrews, L:J., after “turning the 
matter very carefully over in his mind,” 
mentioned a few :— 

— (1) The changing times. ‘ Many of these 
‘Tittle fellows would rather go without 
food or clothing than miss the gangster 


or immoral films sometimes shown in 
picture-houses.” <3, ponte tos. “dy 
(2) Insufficient preventive measures, 


and partial failure of probation system, and 
of industrial reform school system, 

(3) Lack of parental supervision. Parents 
themselves go to the pictures, etc., leaving 
the children unprotected and unguarded, 

(4) Too much leniency. In certain cases 
“he “ would not hesitate to follow the example 
of the Recorder of Belfast, who found it 
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necessary to impose à ain ai ces of whipping. : 
—The Law Journal. 


` “ Noisy Instruments.” 

“I. awoke one morning and found 
myself famous.” Thus,.we are told, spoke 
Byron, and thus might speak William 
Fisher, of Westminister Bridge-road, seller 
of muffins.. This plier of the ancient trade 


‘of pieman—for the muffin is, it is thought, 


the lineal. descendant of the pies hawked 
from the days of Langland to Dickens— 
had ‘the, ill-fortune to “ke summoned last 
week under a statute of. 2 & 3 Vict. and 
thereby immediately achieved a brief spell 
of fame-—and, it may be, welcome advertise- 
ment in days of depression. The head 
and front: of his offending was using in 
broad’ daylight “a noisy instrumént "to 
wit, his handbell—for the purpose of selling 
his wares—a privilege reserved by the Act 
for guards and. postmen belonging to Her 
Majesty’s Post Office. That the “ringing 
of bells persisted long after the Metropolitan 
Police. Act of 1839 is proved by the-placing 
on the Statute Book as recently as 1894 
of dn Act, not confined to the Metropolis, 
“to make better provision for thè regula- 
tion of chimney sweepers.” This very brief 
item of legislation imposed by its main sec- 
tion a maximum fine of 10s. for a first and 
20s. for subséquent offences on “ any person . 
who shall for the purpose ‘of soliciting em- 
ployment as a chimney sweeper knock at 
the houses from door to door, or ring a 
bell, or use any noisy instr ument or to the 
annoyance of any inhabitant ‘thereof ring 
the doorbell of any house or cause anyone 
to do any of the acts aforesaid.” Surely 
also within the memory of some London 
readers retailers of coal in poor districts 
not infrequently carried bells. “In these, ag 
in other more weighty matters, the sting 
lies, of course, in the “to the annoyance,” 
and we imagine the energy of Mr. Fisher 
will in future be better conserved that is, 
within the hearing of the police. Such 
indeed was the tenor of the magistrate’s 
advice.:—The Law Times. 


’ 


Carson “The Rebel.” 
During his case before the Lord Chief 
Justice, Sir Oswald Mosley scored a neat 
point when, in defence of certain alleged 
utterances of his, he invoked things which 
Lord Carson had ‘said when he was a leader 
of the Bar. It is true that the great Ulster- 
man’s speeches at the time of the North of 
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Treland crisis were plainly defiant, but he 
had little belief in the capacity of his op- 
ponents to go forward in the circumstances 
of the quandary in which he had placed 
them. Thus, when he left Ulster, after the 
signing of the Covenant, he said he longed 
to return “whether the occasion be for 
peace—I prefer it—or to fight.” But he 
added, with an almost mischievous sense of 
the dilemma of his opponents: ‘‘ To-day 
we have taken astep which has put our 
enemies into such astate of difficulty that 
they are wondering what on earth they are 
going to do.” Years after, when discussing 
with Asquith the possibility there had been 
of prosecuting him, he said “I should have 
‘pleaded guilty and I should have said: 
‘My Lord Judge and gentlemen of the jury: 
I was born under the British flag, a loyal 
‘subject of His Majesty the King. So much 
dol value this birthright that I was even 
‘prepared to rebel in order to defend it. If 
to fight so asto remain like yourselves a 
Joyal subject of His Majesty be a crime, my 
Lord and gentlemen of the jury, I plead 


guilty, And where,” he added, “would 
you have been then?”’—The Solicitors’ 


‘Journal. 


‘Mumbling Witnesses. 

Referring to the recent newspaper cor- 
respondence with regard to indistinct 
‘judges, Mr. Justice Bennett lately said to 
a whispering witness: ‘People have been 
‘writing to the papers about mumbling 
‘judges. Don’t let them talk about mumbl- 
‘ing witnesses.” Inaudible testimony has 
‘probably been an irritation to the bench 
ever since courts have existed. Mr. Justice 
Maule was once moved to cry out: 
“Witness, for the sake of God and your 
expenses speak out,” and when certain 
‚witnesses were obstinately indistinct before 
Mr. Justice Rowlatt at the Liverpool As- 
sizes, he said: “I£ they refuse to use the 
‘voice which God has given them I shall 
have to put them upin the gallery where 
‘they will be obliged to speak out. The 
public are here to hear prisoners tried and 
they have a perfect right to hear all the 
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evidence.” It seems almost a pity that the 
judge's picturesque remedy of turning the 
gallery into a witness box was not tried. 
Much more recently Mr. Justice Hum- 
phreys, in the King’s Bench Division, said 
to a young private in the Northamptonshire 
Regiment, who was strangely inaudible for 
a soldier: “Try to think that you may be 
a sergeant-major later on.’—The Solicitors’ 
Journal. 


Charles, J., on Juveniles. 

It is curious how the Press ignores the 
unobtrusive celibacy of Charles, J—to say 
nothing of that of the Lord Chancellor. It 
will not tolerate more than one Bachelor o:i 
the Bench and the honzur which the late 
McCardie, J., held for so long has now been 
transferred to Singleton, J., alone. X 
Now, while the obiter dicta of Charles, J., 
do not deal with the law as he thinks it 
ought to be, they often deal with facts the 
statement of which might suggest ideas to 
the law reformer. In the eye of the law, for 
example, the sexes are still very unequal; 
and boys are far worse and moré 
punishable than girls. Recently, at Not- 
tingham, he told the magistrates that as he 
and his brother judges went round the ` 
country they “found that there were a very 
large number of young men, boys really, 
‘who were charged with offences with girls 
under the age.of sixteen. In his experience 
he found that the fault very often lay with 
the girl. It was a melancholy thing to say 
but he tried case after case in which the 
girls were the temptresses, girls entirely’ 
without morals. The Children and Young 
Persons Act, 1933, made it possible for 
judges and magistrates to direct in any case 
where they were satisfied that the girl was 
really a sort of danger to herself and to 
young men in the neighbourhood, where 
she was little more than a young harlot, 
that she should be taken to a juvenile court 
with the direction that she should be sent 
to an approved home where she would be 
taught moralsand manners, neither of which 
she apparently possessed at the present 
time:—The Law Journal, 
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INVESTIGATION IN MURDER CASES. 


(Concluded from page 87, Ind. Cas., Vol. 153,) 
INQUEST UNDER TAE OrnIMINAL Paoozoure CODE. 


Section 174 lays down as follows:— 
. (1) The Officer in charge of a Police 
Station, or .some other Police Officer 
specially empowered . by the Local Gov- 
ernment in that behalf on receiving 
information that a person— 

(a) has committed suicide, or 

(b) has been killed by another or by an 
animal 
or by machinery, or by an accident, or, 
(c) has died under circumstances raising 
a reasonable suspicion that some other 
person has committed an offence shall 
immediately give intimation thereof to 
the nearest Magistrate empowered to hold 
inquests, and unless otherwise directed by 
any rule prescribed by the Local Govern- 
ment, or by any general or special order 
of the District or Sub- Divisional Magistrate, 
shall proceed to the place where the body 
of such deceased person is, and there, 
in the presence of two or more respect- 
able inhabitants of the neighbourhood, 
shall make an investigation, and draw 
up a report of the apparent cause of 
death, describing such wounds, fractures, 
bruises and other marks of injury as 


“may be found on the body, and stating 


in what manner or by what weapon or 
instrument (if any) such marks appear to 
have been inflicted. 

(2) The report shall be signed by such 
Police Officer and other persons, or by 
so many of them as concur therein, and 
shall be forthwith forwarded to the Dis- 
trict Magistrate or the Sub-Divisional 
Magistrate. 

(3) When there is any doubt regarding 
the cause of death, or when for any other 
reason the Police Officer considers it 
expedient so to do, he shall, subject to 
such rules as the Local Government may 
prescribe in this behalf, forward the body, 
with a view to its being examined to 
the nearest Civil Surgeon or other qualified 
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medical man appointed in this behalf by 
the Local Government, if the state of 


the weather and the distance admit of 


its being so forwarded without risk of 
such putrefaction on the road as would 
render such examination useless. 

(4) In the Presidencies of Fort St. 
George and Bombay, investigation under 
this section may be made by the hea 
of the village who shall then report the 
result to the nearest Magistrate authorised 
to hold inquests. ; 

(5) The following Magistrates are 
empowered to hold inquests, namely, any 
District Magistrate, Sub-Divisional Magis- 
trate or Magistrate of the First Class and 
any Magistrate specially empowered in 
this behalf by the Local Government or 
the District Magistrate. 

An inquest report is generally written 
up and completed at the spot where the 
inquest is held in the presence of the 
inquest panchayatdars and invariably 
handed over to the constable who takes 
the corpse to the post mortem examina- 
tion, to be handed over to the Magistrate. 
It contains the injuries noted on the 
corpse at the inquest, the statements of 
blood relations of the deceased and the 
other witnesses who speak to the cause 
of death, the names of the persons who 
are suspected, and the apparent cause of 
death in the opinion of the panchayatdars, 
etc. The inquest report must be confined 
to the points specified in this section. 
The Code does not prevent statements 
of witnesses being recorded in full and 
a verbatim report of such statements 
may be of great help to the Court in 
testing the value of the evidence sub- 
sequently given in Court (See Ranga 
Karanan v. Emperor 9 Ind. Cas. 727; 12 
Cr. L. J. 124). It was held in an earlier 
Madras case that an accused person on 
a charge of murder is entitled toa copy 
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of the statemefit made by the witnesses 
at the inquest inquiry under this section 
and if the report was not in Court, the 
Magisirate has power under e. 94, 
to call upon the Police to produce the 
same and then grant a certified copy to 
the accused (In re Chanlet, £5 Ind. Cas. 42; 
26 Cr. L. J. 426) But in a later case (In re 
Maruthamuthu Kudumban, 101 Ind. Cas. 
495; 50 Mad. 750) inquest reports were 
placed on the same category as statements 
made under s, 162 and in (Banta 
Singh v. Emperor, 122 Ind. Cas. 491; 31 Cr. 
L. J. 444) it was held that the brief 
statements made at the inquest by witness 
can be made use of only under s. 162 
by the defence for the purposé of con- 
tradicting the prosecution witnesses. 
_ It has been mentioned in (sub s. 4) that 
investigation under this section may be 
made by the. heads of villages in the 
Presidencies of Fort St. George and 
Bombay. .Regulation XI of 1816, s. 13 of 

adras Regulation, lays down the pro- 
cedure to be followed by the heads of 
villages on, discovery of dead bodies, 
and procedure to be followed by them 
when the nearest Police Officer fails to 
appear to conduct the inquiry after due 
notice given to him of the discovery of 
the dead body.. If the Police Officer 
arrives in time he must resign the superin- 
tendence of the inquiry into his hands. 
Li he does not arrive in time, the head 
of the village must cause the karnam to 
take down in wriling the evidence of the 
persons who may be examined and record 
the necessary particulars as to the 
appearance of the body and frame a 
report of the procedure which must be 
signed by the village headman and two 
or more inhabitants present at the 
investigation and by the karnam also. 
The entire records are to the submitted 
to the Police Officer of the District. 
The village headman has the powers ofa 
Police Officer to-require the attendance 
of two or more persons for the purpose of 
the said investigation, under s. 175. 
Similarly s. 11 of Bombay Village Police 
Act VIII of 1867 authorises Police Patels 
to hold inquests in cases of sudden or 
unnatural death. 

So far as the town of Madras is concerned, 
the office of the Coroner was abolished by 
Act V of 1889 ands. 4 of the said Act 
enacted with certain modifications the 
present ss. 174, 175 and 176 of the Code. 
Under s. 174 the information is to be 
given to the Commissioner of Police and 
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the investigation is to beemade in the 
presence of five or more respectable 
inhabitants and the report is to ke 
forwarded to the Commissioner of Police. 
Special rules are made when the deceased 
person is an European or East Indian, 
to the effect that the Commissioner himself 
may discharge the functions of a station- 
house officer or depute an cflicer not lower 
than the rank of an Inspector of Police 
who is himself an European or East 
Indian. 

The spirit of the Coroner's Act is that 
all persons acquainted with the circum- 
stances and cause of death of a person 
excepting persons directly implicated should 
be examined on oath by the Coroner. 
But if by some inadvertance a . person 
accused of an offenceis examined on oath, 


the moment the mistake is found out, it 


should be struck off the--record (see Em- 
peror V. Dawood Kazi, 93 Ind. Cas. 225, 
50 B. 56) as it isrepugnant to’all principles 
of criminal law to compel a person to 
give evidence inthe very matter in which - 
he is accused or liable to bé accused and 
then base a charge on such evidence 
and use such .evidence to prove his 
guilt at the trial. But statements made 
voluntarily and after due warning, by 
persons suspected of the crime before the 
Coroner (though in Police -custody) are 
admissible in evidence at the subsequent 
trial as under the Coroner's Act, a Coroner 
is deemed to be a Magistrate for the 
purpose of s. 26 of the Indian Evidence 
Act, and when the statement” is entirely 
voluntary, it -is admissible either as a-. 
confession under es. 26 of-the Indian 
Evidence Act or the statement of a party 
to a proceeding under ss. 18 and 21 of 
the same Act (see Emperor v. Ramnath 
Mahabir, 93 Ind. Cas. 690; 50 B. 111 and 
Emperor v. "Mahamad Hassan, 107 Ind. Cas. 
272; 29 Cr. L. J. 284). 

“The finding at a Coroner's inquest is 
equivalent to a finding of a Grand Jury 
and a defendant may be prosecuted for 
murder or manslaughter upon such an 
inquisition, which is the record of the 
finding of a jury sworn to inquire con- 
cerning the death of the deceased, Super 
Visum Corporis. Such an inquisition 
amounts to an indictment: Arch. Gr, Pl, 
Ev. and Pr. p. 137+ The High Oourt 
cannot quash an inquisition under the 
Coroner’s Act on the ground that the 
findings of the jury are -opposed to the 
evidence in the case, though it may 
interfere with an inquisition upon a: 
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reference made by the Coroner, and may 
amend the inquisition in cases of technical 


defects on an application made by aparty | 


affected by the inquisition. 

Under the English Coroners Act of 1887 
the Court may order fresh inquest, if it 
is satisfied thatin the interests of justice 
another inquest should be held whenever 
there is rejection of evidence, and material 
irregular.ties of proceedings in the first 
inquest. ‘The public have a right to ex- 
pect that verdict is based upon the sworn 
evidence given at the inquest and upon 
nothing else. Itis improper for the coroner 
to attempt to intluence the mind or the 
decision of the Jury by privately in- 
vestigating’ with them any facts of the 


case or by his being present with the 


jury in their retiring room’ und such an 
inquisition is liable to be quashed by the’ 
High Court ; see (1930) 2 K. B. p. 29. 

When any person dies while in the cus-. 
tody of the Police, the nearest Magistrate, 
empowered to hold inquests, shall, and in 
any other case mentioned in.s. 174, cls. (a), 
(b) and (c) of sub-s. (1), any Magistrate 
so empowered, may hold an inquiry into 
the cause of death either instead of or 
in addition to, the investigation held by 
the Police Officer, aud if he does so, he 
shall have all the powers in conducting 
it which he would have ir., holding an in- 
quiry intoan offence. The Mugistrate hold- 
ing such an inquiry shall record the evi- 
dence taken by him in connection there- 
with in any of the manners hereinafter 
prescribed according to the circumstances 
ofthe case, Whenever such Magistrate con- 
siders it expedient. tomake an examina- 
tion of the dead body of any persun who 
has been already interred, in order to 
discover the cause of his death, the Magis- 
trate may cause the body to be disinterred 
and examined. j 

Note.- Local Government has got power 
to appoint special officers to hold inņuests. 
As officers in charge of Police Stations 
have got various duties in connection with 
their stations and are thus hard pressed 
by work, necessity toappoint special offi- 
cers arises. In the Madras Police Manual, 
Vol.1, p. 89, it is laid down that “inquest 
reports are to be written up and complet- 
ed on the spot where inqnest over corpse 
is being held. Immediately the inquest is 
closed, the repcrt theieof will he putin a 
cover, and handed over in ihe presence of 
panchayatdars, to the. constable about to 
take the corpse to-the Medical Officer 
Station for examination.” 
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It should be clearly borne in mind 
that the personal opinion of the person. 
called upon to attend the inquest and of the 
Police Officer, regarding the supposed facts 
of the case (i. e.) as to who struck the 
blows or killed the deceased or for what 
reasons, must, on no account, be entered in 
the report of the inquest; for these ave 
matters which should find a place in the 
Special Diary of the Investigation. The 
inquest report must be confined to the 
points specified in the section. 

In summoning the respectable inhabi- 
tants who -are to take part in an 
investigation, the Police Officer concerned 
shall, if possible, select fit persons with 
referenceto the nature.of the investigation. 


ILLUSTRATIONS 

(1) The question is what was the ap- 
parent cause of the deathof 4? A died 
of an injury caused by a carpenter's tool 
whilst working at the trade of carpenter. 
One of the persons summoned shall, - if 
possible, be a person acquainted with the. 
use of such tools. 

(2) The question is what was the ap- 
parent cause of the death of B? B was 
found dead close toa broken railway gate 
which had apparently been broken open 
by the passage of a train. One of the 
persons, summoned shall, if possibe, be a 
person acquainted with the working of the 
railway. 

On arrival atthe place where the body 
of the deceased is lying, the Police Officer 
making the investigation shalldo the fol- 
lowing things, that is to say : 

(1) He shall prevent the destruction of 
evidence as to the cause of death ; ° 

(2) He shall prevent the crowding 
round the body and the obliteration of 
footsteps ; i 

(3) He shall prevent unnecessary access 
to the body until the investigation is con- 
cluded ; ; 

(4) He shall cover up foot-prints -with 
suitable vessels solong as may be neces- 


sary ; 

(5) He shall draw a correct plan of the scene 
of death, including all features neces- 
sary toaright understanding of the case ; 

(6) If the surgeon or other officer or a 
superior Police Officer is expected to ar- 
rive, he shall leave the body for a reagon- 
able time until such arrival; or, if the 
body is lying ina thoroughfare and can- 
not be left, he shall cause it to be 
moved to a suitable place, and the posture, 
shall, as far as possible, not be altered 
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until such arrival oruntil the investigatio 
is completed, : 

(7) If no surgeon or other officer or 
superior Police Officer arrives, he shall, 
together with other persons conducting the 
investigation, carefully examine the body 
and note all abnormal appearnaces ; 

(8) He shall remove, mark with « seal, 
and seal up all clothing not adhering to 
or required as a covering for the body, 
all ornaments, anything which may have 
moved to and caused the death of the 
deceased, and make an inventory thereof 
describing the position in which each thing 
was found, any bloodstain, mark, vent, 

_ injury or other noticeable fact -in connec- 
tion with such thing and enter in such 
inventory a counter-part of the mark and 
seal attached to such thing or to the par- 
cel in which it has been enclosed: such 
inventory shall form part ofthe report here- 
inafter prescribed. 

If at the time of receiving informa- 
tion of an unnatural or sudden death or 
if at any time tefore or after he arrives 
at the place where the body of ‘the de- 
ceased person is said to be, the officer in 
charge of a Police Station or Police Officer 
concerned ‘learns that such body has been 
buried, such officer shall be guided by the 
following rules ; that is to say : 

(1) An officer in charge of a Police 
Station and any superior Officer of Police 
lawfully making an investigation into the 
unnatural or sudden death of any person, 
may cause the body of such person to be 
disinterred for ihe purposes of such investi- 
gation. 

(2) Nosuch disinterment shall be caused 
or effected until the respectable inhabi- 
tants required to take part in the investi- 
gation under the provisions of s. 174 of 
the Code, are present; and unless and 

- until the Police Officer lawfully making 
the investigation, shall have recorded in 
writing the information which has reached 
him and the ground on which he considers 
t necessary toproceed tosuch investiga- 
ion. 

(3) When such investigations are made 
by an enrolled Police Officer and there is 
a Magistrate authorised to hold inquests 
in the immediate neighbourhood, either of 
the grave or the Police Station in which 
such grave is situate, it shall be the duty 
of such Police Officer, to guard the grave 
and ascertain whether such Magistrate will 
attend at once at the disinterment. The 
disinterment of the body shall be postponed 
pending such Magistrate's reply ; if such 
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Magistrate is unable to attend the disinter“ . 
ment at once, such Police Officer shall pro- 


ceed to disinter the body. 


In all cases, Police Officers shall ex-, 


amine witnesses to prove the | iden- 


. tity of disinterred bodies with the person. 


supposed to have died unnatural or sudden 
deaths, before commencing their investiga- 
tion on such bodies. i 
which the body has lain in the grave for a 


period exceeding three weeks, no dis- 
interment shall be caused or effected by: 
any Police Officer until the opinion of 
the Civil Surgeon has been obtained ‘and’ 
then only with the concurrence of thé’ 


District Magistrate. In cases in which 
the body has not been identified, a careful 


descriptive roll should be prepared for” a 


publication in the Vernacular Police, 
Gazette. j : a 


When a competent Police Officer has. 


disinterred a body, he shall proceed’ 
to hold the investigation. When the 
investigation has been completed, the 
Police Officer conducting it, shall draw: 
up a report stating the apparent 
cause of death of such deceased person,’ 
describing any marks of violence, which 
may be found on the body and stating in 
what manner or by what weapon or instru- 
ment, such marks appear to have been 
inflicted. f ; 

The report shall be signed by ‘such 
Police Officers and other persons making 
the investigation, or by so many of them as 
concur therein, and shall ‘be forthwith 
forwarded to the Magistrate of the District 
or, when the Magistrate of the District has 


so directed, to the Magistrate of the Divit. 


sion of tLe District, in which such investiga- 
tion was made. The plan of the scene of 
death, the inventory of clothing, etc., and 
when bodies or articles are sent for 
medical examination, a list of the things 
on and with the body and the particulars 
as to things sent for medical examination 
shall form part of such ‘report. $ 

In cases of death by hanging the report 
shall state particulars as to the height of 
the support and the sufficiency of it, and 
the things used to bear the weight of the. 
body. f 

Police Officers making investigations in 
cases, where pcison has been administered, 
sball record in their reports al] informa- 
tion likely to be of value in assisting Civil 
Surgeons or the Chemical Examiner to form 
an opinion as tothe precise poison employed. 
Asthe tests used for the discovery of different 
poisons vary with the poison, and as the 


In every case in! 
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substance available for analysis is often 
limited, it is very important that none 
should be destroyed by: the use of wrong 
tests. 

“When the Police Officer has concluded the 
investigation, he shall make over to the 
proper persons all property which he may 
have taken into his charge in the course 
of the investigation and which is not requir- 
ed for the ends of justice. 

If the facts disclosed on the investigation, 
disclose the commission of a cognisable 
offence, and the person who appears to be 
guilty of such offence is arrested, the 
Police Officer concerned, shall, when he has 
completed the investigation of such offence, 
take recognizances from the witnesses as 
provided bylaw. . 

A Police Officer shall not correspond with 
the Chemical Examiner direct, in matters 
relating to human bodies. Any necessary 
reference in relation to such subject shall 
be made to the Civil Surgeon. No case of 
human poisoning, with regard to which 
the Civil Surgeon does not recommend 
investigation by the Ohemical Examiner, 
shall be referred to that officer, without 
a special order from the Magistrate. 
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Thus it should be noted that the most 
important auxiliary of the investigating 
officer is the expert Medico-legal expert, who 
is always the main factor in deciding a 
case of alleged bodily injuries. The 
investigating officer should know the fsy- 
chological moment when he onght to 
apply to the proper kind of expert and 
what all he can learn from him. Neither 
should the investigating officer ask too much 
from the Medico-legal expert, nor too little, 
lest he might look 1idiculoue in the expert's 
eyes. In any event, if the investigating 
officer does not ask enough, he may deprive 
himself of getting information of 
great value. In cases of murder or 
suspected death or poisoning or rape or in 
cases where the following characteristics 
appear such as heriditary disposition, brain 
affections, nervous diseases, hallucinations, 
vicious or enfeebled intelligence, the investi- 
gating officer should not lose much time 
and he “should enter into very intimate 
relations with the medical-jurisprudents; 
and by working together with zeal and 
energy, will be encouraged tin their efforts; 
and their collaboration will considerably 
aid the solution of the problem.” 


THE RESPONSIBILITY OF INFANTS IN TORT. 


< The responsibility of infants in tort, with 
the responsibility of the parent as a 
secondary line of approach, is a. question 
which. not infrequently arises in practice, 
and in these days; when young people are 
particularly, advanced, ‘the principle is 
likely to come more and more into the 
foreground. There is no boy who does 
not think himself fit to drive the family 
motor either with or without permission, 
and youth -on the motor-cycle accompanied 
by youth on the pillion is too common an 
occurrence to call for comment. This is 
only one instance of how the opportunity, 
for tort on the part of minors is increasing 
and no man should set up in practice 
without the knowledge of how to advise on 
some of the problems to which it gives 
rise. . 

By the ordinary rule of the common law 
a minor is just as much liable for tort as 
a person of full age, and can he sued in 
the Courts. Ifhe has any property it may 
be made available for damages; execution 
may be levied, and in the last instance his 
wages or salary may be attached. But 
after setting out with this general principle 
there are certain exceptions which must be 


noted, Firstly, where the tort is one which 
may involve a mental intention, such as 
in some types of defamation and in deceit 
generally, it may be for consideration 
whether the person committing the tort is 
so young that the mental intention cannot 
be imputed. Such cases are on all fours 
with the imputation of criminal responsi- 
bility in relation to children, and, while 
the rule is likely to be applied more 
strictly in matters of crime, and the benefit 
of any doubt more readily conceded, the 
root of the principle is the same, and should 
be remembered before an attempt is made 
to enforce liability against minors in torts 
of this character. : 
Subject to the well-known exceptions, 
an infant is not liable in contract, and so, 
when it comes to tort, an infant cannot be 
sued in tort when the tort arises directly 
out of a contract and is so closely associated 
with it as to be part and parcel of the same 
transaction, The line is hard to draw, and 
one must have recourse to the examples. 
There is the well-known case of Burnard 
v. Haggis (1863, 4 C. B. N. S. 45), where, an 
infant hired a mare for riding with an ex- 
press undertaking that she should not be 
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fumped. “The mare was put to the hurdles 
and was injured. It was held that the 
infant was liable in tort inasmuch as the 
damage arose through his doing something 
that was distinct and separate and ofa 
different nature from the original contract 
of hiring. As against this is cited the 
equally wellknown case of Jennings v. 
Rundall (1799, 8 T. R. 335), where an infant 
hired a horse andinjured it by driving it 
too far. The owner of the horse failed in 
an action for damages onthe ground that 
the so-called tort could not be dissociated 
from the original contract. The defendant 
‘was not using the horse otherwise than as 
contemplated inthe contract, and the dif- 
ference was not one of kind but of degree. 

The reader may possibly regard these 
cases , with some thing like contempt and 
ask what possible bearing they can have 
“upon modern conditions even if they are 
` intended as examples of the hair-splitting 
proclivities of judges in the past. That 
they are not by any means obsolete, 
however, is shown from the facts and the 
judgment in the modern case of Fawcett v. 
Smetiurst (84 L. J, K, B. 473). An infant, 
who was a public school boy, hired a motor- 
car to go a comparatively short journey in 
order to fetch his bag. There was no 
chauffeur available, and as he was 
accustomed to moloring, he drove the car 
himself. In the course of the drive he 
went scmewhat further than the point 
stipulated in the hiring,and while he was 
on this part ofthe journey the car was 
badly damaged, though not through the 
driver’s negligence. the proprietor of the 
garage sued the infant, and sought 
damages, first on the ground that the 
contract was one for a necessary and that 
in taking the car the defendant had given 
an express undertaking to be responsible 
for ‘damages however caused. In the 
alternative it was contended thatthe defen- 
dant was liable in tort because he had 
used the car outside the scope of the 
contract, thus rendering himself liable as 
a trespasser for any damage that might 
arise in the course of the trespass. The 
case was heard before Atkin, J., whoin 
the courseof a judgment for the defendant 
discussed the direct bearing of the earlier 
decisions upon the point at issue. He held 
that the defendant would not be liable in 
tort because the extension of the journey 
was not essentially different from the con- 
tracted purpose (Jennings y. Rundall, 
supra). As regards contract, while it might 
be necessary for an infant such as the 
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defendant to hire a car for the journey the 
liability to replace damage to the car 
arising from no fault of his own would not 
attach tosuch a contract, and a contract by 
which an infant would -render himself 
liable asthe insurer of a car would be 
unreasonable and not a contract for a 
necessary. 

The type of case in which a minor has 
obtained a loanor the delivery of goods 
representing that he was of full age is not 
uncommon. Apart from criminal liability 
there arises the question of civil action 
against him in contract or torb. Actionin 
contract is out of the question except in 
the unlikely event of the. contract being 
for a necessary. It hag also been held 
again and again that in such cases an 
action in tors for deceit does not lie, 
inasmuch as the contract and the deceit 
are one and the same transaction. This 
puts the party who has been deceived 
completely outside the Court as far as an 
action for damages is concerned. But 
under the well-knowa rule of equity that 
a wrong doer is not entitled toretain the 
advantages of his own fraud, it has been 
held that, where.an infant has obtained 
goods or even promissory notes (Clarke v. 
Cobley, 2 Cox 173) by means of false 
pretences, he must hani them back tothe 
-owner. ‘I'he decisions perhaps go so far 
as tosay that, where he has soid goods so 
acquired and still retains the purchase 
money, ths infant must hand this money. 
over by way of restitution (Stocks v. Wilson; 
1913, 2 K, B. 235), but where a minor 
obtained a loan by false pretences the 
Courts refused to enforce the return of the 
money inan action for deceit (Leslie v. 
Sheil, 1914, 3 K. B. 607). This would only 
have been a ruundabout way of enforcing 


a contract fur a loan against 
an infant, and that the Courts 
refused to do as being contrary to the 


whole spirit of the law of infants’ relief, 
This position is not a comfortable one for 
the lender of money who has been genuinely 
deceived, but neither is it a pleasant one 
for the infant when it is to be remembered 
that the criminal law can be _ put into 
operation against him. He will probably 
be ruined for lifeif he does not raise the 
money by hosk or by crook and say 
nothing about his real age at the time when 
he contrasved the loan. < 

Tae qiestioa of th respoasidility of a 
parent for tha torts of an jofaat narrows 
itself dowa to two coaside-ations. . [ne 
parent may be made liable ifitcanb2 showa 
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that the relationship of agency exists, 
as when a son drives a motor on his father’s 
business, or takes out the car to do some 
errand at his father’s request either 
express or implied. There are frequent 
cases where the parent’s liability can be 
‘established in this respect, and the princi- 


ples aré almost identical with the liability. 


of a master for the torts of his servant. 
Apart from agency there is only one ground 
on which the parent may be made res- 
ponsible, and that is where it can beshown 
that his own negligence has contributed to 
the commission of the tort. What is 
known as the air-gun case (Beebe v. Sules, 
1916, 32 T. L. R. 413) is the authority for 
this, and the writer has always felt that the 
principle is one that would be pushed con- 
siderably further than the facts of the 
particular case required. It was proved 
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that the father knew the sop had behaved 
somewhat recklessly with the gun on a 
previous occasion, and his allowing the boy 
to continue withthe use of the gun was 
imputed to him for negligence. Mr. 
Justice Lush, however, was careful to say 
that he left open the question of whether 
it was essential forthe plaintiff to bring 
home to the father a knowledge of the son's 
previous recklessness in order to succeed. 
Here there seems to be a loophole for tak- 
ing action against parents on a somewhat 
wider field than is usually contemplated. 
A father should not put it within the 
power of his infant son or daughter to drive 
his car unless he is assured of the compe- 
tence of the son or daughter at the wheel. 
To give this power in the absence of the 
knowledge may be held to be negligence. 
—The Law Journal. 





Extracts from Coniemporaries. 


A Manasi Ownership and Copy- 
rignt.’ 

On Friday of. last week the Court of 
Appeal, in Re Dickens; Dickens v. Hawkesley 
and others, varied the order made by Mr. 
Justice Bennett on July 23 last, 


S: _.«- The facts were very shortly 
these. Many years ago Charles Dickens 
wrole a Life of Christ for the instruction 
of his children, The work was not printed 
in the author’s lifetime, and the manuscript 
was in his possession at the time of his 
death By his will dated May 12, 
1867, Charles Dickens gave io his sister- 
in-law, Georgina Hogarth, all his “private 
papers whatsoever and wherescever”’ and 
devised and bequeathed unto his executors, 
the said Georgina Hogarth and John Foster, 
his biographer, his residuary estate, in- 
cluding his copyrights, on the trusts in his 
said will mentioned. Dickens died on 
1870, and his will was duly 
proved. Georgina Hogarth, who died on 
April 19, 1917, by her will appointed 
the late Common Serjeant, Sir Henry 
Fielding Dickens, her sole executor, and 
by the joint operation of the will and a 
subsequent codicil bequeathed the ma- 
nuscript in question to him for life, then 
to his widow for life, and afterwards to 
Sir Henry Fielding Dickens absolutely, 
with the expressed hope that he would 
bequeath it to such descendant of Charles 
Dickens as he might consider most fitted 


to possess it. All the rest of her property sh? 
gave to Sir Henry absolutely. Sir Henry 
Fielding Dickens died on December 21, 1933, 
having bequeathed to his wife, the plaintiff, 
the original manuscript of the Life of Our 
Lord,and, if the majority of his wife and 
children should decide to sell the same, 
in trust to divide the proceeds among them 
equally. Lady Dickens, with her children’s 
consent, sold the copyright to the Associated 
Newspapere, Limited, and the work appear- 
ed in a daily paper. The questions at 
issue were, (1) whether the actual ma- 
nuscript of the Life of Christ passed to 
Georgina Hogarth by virtue of the bequest 
of all his “private papers” in the author’s 
will, or whether it fell into the author's 
residuary estate, and (2) whether the copy- 
right of the work became vested in 
Georgina Hogarth and ought to be held 
on the trusts of her will, or whether it 
fell into the residuary estate of the author, 
which in terms included “my copyrights.” 


The Decisions. ` 

In the above circumstances, Mr. Justice 
Bennett decided last March that the ma- 
nuscript of the Life of Christ passed to 
Georgina Hogarth under the author’s will. 
As regards the copyright, he held that 
the gift of the manuscript did not pass 
the copyright and that therefore the pro- 
ceeds of sale ought to be held on the trusts 
applicable to the residuary estate of Charles 
Dickens, the author. I'he Court of Appeal 


48 . 


‘last week varied the order by directing 
that the proceeds of sale ought to be held, 
as to one mojety, on-the trusts applicable 
to the residury estate, and as to the other 
on the trusts of Georgina Hogarth’s estate. 
The Master of the Rolls, in giving judg- 
ment, said that a number of interesting 
points were involved in the appeal. On 
a careful consideration of the terms of 
Charles Dickens’ will--which dealt separately 
and specifically with private papers, with 
the manuscripts of published works, and 
with copyrights—he could not hold that 
the bequest of the manuscript carried the 
copyright of the work. Section 17, sub- 
s. (2), of the Copyright Act, 1911, applied 
and was restrospective. It declared that 
the ownership of an author’s manuscript 
after his death should be prima facie 
proof of the copyright being with the owner 
—but no more. Where, as in the present 
case, it was clear that an author dealt 
with the copyright among other copyrights, 
and bequeathed it as part of his residue, 
that prima facie proof was displaced. On 
the question whether the purchase price 
paid was to be attributed wholly to the 
copyright, it seemed fair to divide the 
money into two moieties and attribute one 
to each of the capacities under which 
Lady Dickens was enabled to sell. Leave 
to appeal to the House of Lords was 
refused :—The Law Times, December 15, 
1934. 


Scrapping the Law Reports. 

It appears that the Standing Committes, 
whose task is to advise the L. O. concerning 
law reforms, is regarded with undeserved 
inattention. 
as conservative antiquarians who approach 
their task’ with the unalterable conviction 
that there isn't much wrong with the law, 
especially theold and tried doctrines which 
have stood and survived the tests of 
centuries. 


What are the facts? There is not a legal 


maxim upon which our law has been built 


safe from their mutilating hands. The 
maxim (totake one only) actio personalis 
moritur cum persona has been killed or 
mutilated by the Statute of 1933; and 
the destruction of the maxims is continuing 
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steadily and inexorably. eNo sooner has 
one been destroyed (or mutilated) than the 
Lord Chancellor presents ` another victim to 
this insatiable Committee. 


The truth is that, before long, the Law ` 


Reports of the last seventy years will be 


+ 
` 


worthless ; the body of law therein contained ~ 


or therefrom inferred is built up on legal 


doctrines and dogmas which are rapidly. 


being destroyed. It may be, of course, that 


this is the desired end. The scrapping of - 
the Law Reports will shake the Bar and-- 


confound the Bench, who must! painfully 


extract sense from the meaningless Statutes ` 


and rebuild another structure ‘of Case Law. 
And there will be work for the legal authors 
and editors, The textbooks must'be rewrit= 


ten:—The Law Journal. ae 


Mr. Pewter Cross-Examines His wife.. 

Of the many and varied fine productions 
proceeding from the brain and pen (or 
typewriter) of Mr. A. P. Herbert, Barrister- 
at-Law, by no means the least successful 
and thought-provoking is the series of 


thirteen talks. written by- him. for. the.. 


B. B. O., spoken - by actors inthe parts 
of Mr. Pewter, Mrs. Pewter, their daughter 
Rosie, and others, on thirteen Saturday 
nights in the winter of 1934, and mow 
published in book form at the price of five 
shillings by Messre. Methuen & Co., next 
door. You may learn from its preface how 
difficult and laborious was the task of 
producing, in those lively conversations, 
matter meet for the receiving ears of the 
listening public, and at the same time “‘fair, 
fundamental and funny.” In the “Talks” 
themselves you will rejoice in his achieve- 
ment. : 

Perhaps, from the purely legal point of 
view, that conversation is most interesting 
in which Mr. Pewter, having read the 
verbatim reports of a famous case then 
current, temporarily acquires the style and 
psychology of the cross-examining Silk and 


“puts it” to Mrs. Pewter in a manner very: 
gratifying to himself and annoying for the: 


lady. If the case is not misleading, one 
feels that Pewter was justified in his view 
that, given the opportunity, he might have 
been a K. C:—The Law Journal. . ~ 
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WHAT IS A “MERCANTILE AGENT”? 
The Factors Acts, which have been pass- term ‘agent’, does not include a mere 


ed from time to time and finally stand 
in the form ofthe Factors Act, 1889, deal 
with the powers of factors or other mer- 
cantile agents entrusted with the posses- 
sion of goods or documents of title to goods. 
The general effect of the earlier Acts is 
well summed up by Blackburn, J., in Cole 
v. North Western Bank (1875), L. R.10 C. 
P. 354, at p. 372. The Act of 1889 begins 
as follows:— 

“I,~—(1) Definitions—Mercantile agent. 
For the purposes of this Act—The expres- 
sion ‘Mercantile agent’ shall mean a mer- 
cantile agent having in the custom- 
ary course of his business as such agent 
authority either to sell goods, or to con- 
sign goods for the purpose of sale, or 
to buy goods or to raise money on the 
security of goods.” 

The later sections give various powers to 
the mercantile agent and lay down vari- 
ous results which are to follow from his 
actions. The nature of mercantile agency 
has been quite frequently considered by 
the courts. It is proposed to show how 
the words came to be included in the 1889 
Act, and then to refer toa number of 
later cases, in order to show the construc- 
tion given to the wordsin the Act. 

The definition quoted above was intro- 
duced by the Act, but was mainly declara- 
tory of the construction given to the 
repealed Acts, a construction gradually 
extended by the courts: see ‘“Uhalmers’ 
Sale of Goods,” lith Ed. 172. This is, 
of course, fhe usual process by which 
statutory provisions are kept alive and 
adapted tothe perpetual change of com- 
mercial conditions. The term used in the 
“person” or “agent.” 

This had however come to be applied only 

to agénts acting in commercial or mer- 

cantile transactions. 

Western Bank, supra, Blackburn, J., in the 

course of his most instructive judgment, 
_ quotes, at p. 373, the words of Willes, J., 

in Heyman; v, Flewker, 13 O. B. (N. s.) 519; 
„32L. J. (C. P:).132, where he says; “. .. the 
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Thus in Cole v, North . 


servant or caretaker, or one who has pos- 
session of goods for carriage, safe custody, 
or otherwise as an independent contracting 
party: but only persons whose employment 
corresponds to that of some known kind 
of commercial agent like that class (fac- 
tors) from which the Act has taken its 
name.” 

ln City Bank v. Barrow (1380), 5 App, 


Cas. 664, Lord Blackburn (as he had 
then become) refers (at p. 678) to the 
above cases, and says that: “ ... an agent 


who can pledge or sell must be an agent 
of that class which, like factors... have 
a business which, when carried to its legiti- 
mate result, would properly end in selling or 
in receiving payment for goods. That would 
be a kind of class; factors and agents, 
in the class of factors. Jfsuch a person is 
‘entrusted,’ and is entrusted in that capa- 
city, then, in the absence of bad faith on 
the part of the pledgee, the pledge is good.” 
Such, therefore, was the state of the law 
before the Act of 1889, which must clearly, 
to declare the law, add some limiting adjec- 
tive to “agent” such as “commercial” or 
“mercantile.” 

Turning tothe cases decided upon the 
Act, we find in Oppenheimer v. Frazer 
[1907] 2 K. B. 50, that a diamond 


broker, who received diamonds from a 
diamond merchant on the strength 
of a fraudulent statement by the 


broker that he had as prospective customers 
two named firms in the diamond trade, 
was held by the Court of Appeal to bea 
merchantile agent and also to be acting 
in the ordinary course of his business in 
delivering the diamonds to some other 
person for sale. Indeed, the question was 
not argued in that court. Another case 
arose out of the activities of the same 
broker, namely, Oppenheimer v. Attenbor- 
ough & Son [1908] 1 K. B. 221, where Lord 
Alverstone, O. J., said in the Court of 
Appeal (at p. 226): “There are many kinds 
of agents who receive possession of goods, 
such, for instance, as carriers,and yet it 
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is no part of the customary course of busi- 
ness of such agents to sell them or consign 
them for sale or raise money on them. 
Therefore, when you are dealing with an 
agent in possession of goods, you have, no 
doubt, to consider what kind of agent he 
is, and what his customary course of 

` business would be when he is acting in the 
capacity of agent It seems tome 
that there may be particular agents such 
as auctioneers, with regard to whom a 
pledge by them of goods ertrusted to them 
would be such a departure frcm the ordi- 
nary course of their business as to put the 
pledgee upon notice.” Lord Alverstone then 
cites Lambv. Attenborough, 31 L.J.Q B. 
4], in which Blackburn, J., said: “The 
agent contemplated by the statute (the 
Factors Act, 1842) is an agent having 
mercantile possession, so as to be within 
the mercantile usage of getting advances 
made.” 

The other judges, though in different 
language, agreed with these definitions. 

In Hastings v. Pearson [1893] 1 Q. B. 62, 
to which Lord Alverstone aiso referred, a 
man employed at a salary of 40s. per 
week anda commission to take small arti- 
cles of jewellery to private houses to sell 
and who pawned them instead, was held 
not to bea mercantile agent, Mathew, J., 
observing that there was no such business 
as that of an agent to pledge with 
pawnbrokers small articles of jewellery 
for the purpose of raising money for the 
employer of the agent. Lord Alverstone 
remarked that it might be possible to take 
another view of the facts, and in Weiner 
v. Harris [1910] 1 K. B. 285, the Court 
of Appeal unanimously overruled Hastings 
v. Pearson, supra, and held that a retail 
jeweller who received goods from a whole- 
sale jeweller to sell on commission and 
thereafter pledged them was a mercantile 
agent. 

In Lowther v. Harris [1927] 1 K. B. 393, 
it was sought to say that an agent who 
acted for one principal only was not a 
mercantile agent. The agent was an art 
dealer with a shop of his own employed 
by the owner of certain furniture to sell 
it at other premises to customers who 
knew nothing of the owner’s existence. The 
agent had no authority to complete a sale 
without the owner's consent. It was con- 
fended that the agent was a mere servant 
or shopman and that he had no independent 
status such as was essential to constitute a 
mercantile agent, and the earlier cases 
cited above were referred to. But Wright, 
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J. (as he then was), rejected this cone 
tention (at p. 398), holding that the agent, 
who transacted -business at his own shop 
in addition to working for the owner, was 
nota mere servant, though, had he been, 
the Act would not have applied. The 
learned judge also took the view that the 
fact of acting for one principal only made 
no difference. He pointed out that this was 
decided in Heyman v. Flewker, supra, and 


that in Hastingsv. Pearson „and Weiner v. ~ 


Harris, supra, there was no evidence of more 
than one principal. He also pointed out 
that pictures, as objects of purchase and 
sale, constituted those who dealt in them 
on commission mercantile agents: Heyman 
v. Flewker, supra; Turner v. Sampson, 27 
T. L. RB. 200. 

In London Jewellers, Ltd. v. Atten-. 
borough [1934] 2 K.B. 206 (78 Sor. J. 413), 
a man represented ‘to the ‘plaintiffs that 
he could sell certain of their goods to 
actresses and thus obtained possession of 
jewellery which, as he had intended all 
along, he immediately handed toone or 
other of three or four womén who pawned 
the jewellery in her own name. Swift,J., 
held that the man was not 'a mercantile 
agent, but was merely disguising himself 


~ 


as one for the purpose of getting the . 


jewellery. Though his decision was over- 
ruled by the Court of Appeal on other 
grounds, this point was conceded, with the 
approval of Scrutton, L. J. 

Finally, in the recent case of Budberg Y. 
Jerwood & Ward (78 Sou. J.- 878), Mac- 
naghten, J., had to decide, among other 
points, whether the term could be applied 
toan exiled Russian lawyer who had set- 
{led in London and practised there as a 
legal adviser to Russianrefugees. To him 
the plaintiff had entrusted a necklace, 
doing soasa friend and desiring him to 
getoffers for itand submit them to her. 
No remuneration was contemplated. In 
fact the lawyer retained the necklace some 
time and then pawned it. It was sought 
to say that though this was the only trans- 
action of this kind that the lawyer had 
carried out. Lowther v. Harris, supra, 
made it clear that that fact alone did not 
prevent mercantile agency arising, and 
that the transaction was done by him ina 
business capacity. But Macnaghten, J., 
the transaction was 
merely between friends and that there. was 
no mercantile agency. It must also be 
pointed out 
were several transactions, though only one 
principal. The facts beara close resembl- 


that in the former case there - 
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anceto those th Lowther v. Harris, supra, 
' but the absence of remuneration and the 


fact that it is not usually part of a lawger’s 
profession to deal in jewallery would seem 
clearly to distinguish the two cases. 
There. are, of course, other classes of 
mercantile agents besides those referred 
to above. Brokers, for example, are of 
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many kinds, and their functions are full’ 
disenssed by Brett, J., in Fowler v. Hollins, 
L. R. 7 Q. B.. 616, at p. 623. But enough 
has been said, it is hoped, to indicate the 
principles upon which the courts act when 
construing these words, apparently so simple, 
and yet productive of a considerable 
body of litigation. ~The Solicitors’ Journal. 





Extracts from Contemporaries. 


Criminal Justice in Palestine. 

The 1934 issue ‘of The Howard Journal, 
the official organ of the Howard League 
for Penal Reform, contains two admirably 
concise articles dealing with the 
administration of criminal justice in 
Palestine and in East Africa respectively. 
The paper dealing with Palestine is by 
Mr. Norman Bentwich, who was for several 
years Attorney-General there, and it 
discusses the Criminal Code Bill, which 
has apparently not yet been enacted as 
law by the High Gommissioner, but which 
has been published in the Palestine Gazette 
as the measure which it is proposed to 
ot Saas for the Ottoman Penal Code, 
which, with considerable modifications, is 
at presentin force. -Mr. Bentwich approves 
the promulgation of a systematic statement 
of criminal law; but he calls, attention to 
the fact that the proposal to introduce the 
English Law as to murder and mans- 
laughter and the English rule of capital 
punishment for manslaughter, and the 
proposed institution of flogging as a 
punishment for various serious offences 
against the persons require very serious 
consideration, having regard to the facta 
that the population of Palestine regards 
homicide from a different point of view to 
that taken here, and that the Ottoman 
Penal Code contains no provision for 
corporal punishment.. We cannot enter 
here into the considerations for and against 
these proposals; but Mr. Bentwich’s 
experience in Palestine entitle his views 
to great weight, and we hope that they 
will receive vareful consideration by those 
concerned, . 


And in East Africa. 

The other essay is by Mr. D. N. Pritt, 
K. O., and it deals with the Report of the 
Commission of Inquiry into the Administra- 
tion of Justice in Kenya, Uganda and the 
Tanganyika Territory in Criminal Matters, 


The Report, which was completed in 
May, 1933, was not published until 
August, 1934, the delay being apparently 
due to the fact that it wes desired to 
publish with it the comments on it of the 
Governors of the territories concerned. 
The most important expression of opinion 
by the Commission for present purposes 
was that “the machinery for the 
administration of justice, as apparently 
set up by law in these territories, does not 
work, and, as at present constituted, cannot 
work.” This unsatisfactory state of affairs 
appears to be due to the fact that justice 
is largely administered, not by trained 
lawyers, but by administrative officers 
with little or no legal training or experience. 
In certain areas, we gather, the whole 
jurisdiction of the High Oourt is conferred 
on these magistrates, whose jurisdiction is 
already avery wide one. This is a state 
of affairs which calls urgently for remedy, 
and considerations of expense should not 
be allowed to stand in the way fora 
moment. Withthe best willin the world, 
an administrative officer cannot in ordinary 
circumstances make as good a judge of 
serious criminal cases as a trained lawyer. 
His whole training and outlook tend to make 
him disposed to disregard formalities and 
safeguards which the lawyer knows to be 
essential; those lawrers who had to deal 
with the administration of military law 
during the War will remember how difficult 
it was at times to get the members of a 
court, all sincerely anxious to do justice, 
to appreciate the necessity for the rules of 
evidence and procedure. It appears to be 
a matter of great importance that the 
reform of the system of administering 
criminal justice in East Africa should 
be taken in hand without delay:—The Law 
Journal. 


Every Judge his own Reporter. 
During the course ofa law suit which 
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has been agitating America, the Judge 
who tried the case is reported to have 
acted in a way which: seems somewhat 
odd to those whose experience of the con- 
duct of legal proceedings is limited to the 
sedate transactions in the Strand. Mid- 
way through the plaintiff's case, he decided 
to conduct the trial in camera, but so that 
the. public should not be wholly deprived 
of the sensational reading matter which 
the litigation has so far provided, he 
constituted himself an unofficial reporter, 
and, by means of conversation with press 
representatives at the end of each day’s 
sittings, contrived to keep them au fait 
with the course of the action. 

It is a novel departure in the long and 

chequered -history of judicial discretion, 
“and those who earn their bread by the 
practice’ of the art of law reporting would 
no doubt be distinctly pained if it were 
to be widely imitated; but on considera- 
tion it has much to recommend it. Why 
should not a Judge give his own views as 
to the proceedings before him? And, 
since he is, after all, in the best position 
to see everything, and since, ea hypothesi 
he and he alone in Court is a trained Judge 
of law.~and fact, why should anyone else ? 
It may be argued that the adoption of 
* such a practice would add some what to 
his burden. If so, aslight upward revision 
of judicial salaries would no doubt meet 
that difficulty. And there would be many 
compensations. In the all too frequent event 
of a “breeze” in Court, he would be able 
to give such an account of it as would 
instantly and for all time put the offend- 
ing practitioner in his place. Any unto- 
ward event that might have occurred dur- 
ingthe hearing which ruffled his judicial 
dignity, or put his Lordship in anything 
but the best light could be discreetly passed 
over, or represented in such a way as to 
be quite innocuous. Those tiresome obiter 
dicta which, reproduced in the evening 
papers in leaded type and devoid of their 
context, have a habit of appearing so jejune 
and pointless, would never see the light 
of day; while, on the other hand, any 
jokes which were unfairly appropriated 
by Counsel during the day’s proceedings, 
could be refurnished and given new-minted 
to the. world through the medium of the 
interview. 

It is an idle dream, of course. We 
shall never see the throngs of eager press- 
men gathering at the Judge’s entrance, 
note book in hand, to get the low-down on 
the cause celebre of the moment. But it 
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would certainly add to the ‘amenities of 

the daily papers if we could. Best of all, . 
perhaps, would be the tripartite interviews 

of the Court of Appeal. Dissenting opin- 
ions would gainin pungency. “Sir X. Y. 

spoke a mouthful this morning,” Lord 

Justice A. would observe. “Well it seemed’ 

plumb nonsense to me," would counter his ' 
brother B., “and I told him so.” For one 

must assume that with their habitual ver- 

satility, our Judges would quickly adopt 

the manners, as well as the customs of 

their American brethren. : 

How far this method would adapt itself 
to, say, the proceedings of the Commercial 
Oourt, or some of the less exciting ‘work 
of the Chancery Division, it is not easy 
to explain. But who wants to read about 
them, except lawyers? And the news-- 
papers, as anyone can tell by looking ab. 
them, are‘ not intended for lawyers, but for 
the great sensation-seeking public—The | 
Law Journal. 


The Independence of the Bench. 
The Judiciary (Safeguarding) Bill has 
been introduced again in the House of 
Lords and read a second time. It is somer 
what changed in form from the Bill of © 
last year, and it is now recognised that 
the Act of Settlement, 1700, upon .which 
it has been assumed that the position of 
the Judges is founded, is no longer in. 
this respect in force,and is replaced’ by 
provisions of the Judicature Act, 1925. 
And though it is enacted that the Judges 
shall hold office during good ‘behaviour, | 
subject to a power of removal by the 
Crown on an address by both Houses of- 
Parliament, yet the provision ‘that . their 
salaries shall be “ascertained and .estab- . 
lished” has been dropped.. Since however, 
the amounts aré specified in the Judica- 
ture Act, the effect appears to be the 
same, for every Act of Parliament is sub-: 


Ne 


4, 


r 


a 


ject to alteration by a future statute. The 4 


operative 
fined to persons holding “high judicial . 
office,” so that it doesnot extend to county: 
Court Judges, and the Bill proposes that 
no statutory provision for the alteration of 
the salaries of persons in the service of 


the Crown shall, unless expressly stated, _ 


be deemed to apply tothe Judgesin ques- -` 
tion, The Lord Chancellor said that .the.. 
Government did not take the view that the 


part of the Bill is now con-` 


recent reduction in - judicial . salaries ‘in , = 


any way affected the independence or pres-. - 
tige of: the Judicial Bench, ani he re~ 


p- 


> 


kB- 
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péated. what we believe he said last year, 
that it was most difficult to preparea 
Bill which would safeguard the position 
of the Judges without raising further diffi- 
culties. And,indeed, it is very doubtful 
whether the position ofthe Judges would 
really be improved by the present Bill.— The 
Law Journal. 


Judicial Privilege. 

The very necessary and well-settled rule of 
absolute privilege—absolute immunity from 
liability to an action—in respect of state- 
ments made in the course of proceedings 
before a court of justice is, of course, 
founded on public policy. That immunity 
extends to judges, counsel and witnesses, 
and is applicable to all kinds of courts 
of justice. The doctrine, however, has been 
substantially amplified with the passage 
of: time, and, in the words of Lord Fsher, 
M.R., in Royal Aquarium and Summer 
Winter Garden Society, Limited v. Par- 
kinson (66 L. T. Rep. at p 516; (1892) 1 
Qe- B. at p. 442): “It seems that this 
immunity applies wherever there is an 


- authorised inquiry which, although not be- 


fore a court of justice, is before a tribunal. 


which has similar attributes.” Although 
the immunity has never been extended 
further than to courts of justice and tribu- 
nals “acting in a manner similar to that 
in which.such courts act,’ it is comparatively 
easy to appreciate the difficulties of apply- 
ing the rulein practice. The constitution, po: 
were and duties of the various bodies and tri- 
bunals which are so frequently called into be- 
ing in these days differ so widely that it would 
seem almost impossible to Jay down any 


-very definite guiding principle on rigid 


lines. The doctrine has been held to apply, 
for example, to-a military court ofinquiry 
(Dawkins v. Lord Rokeby, 28 L. T. Rep. 
143; L. R. 8 Q. B. 255, 7 H. L. 744), and 
to-an investigation by an ecclestical com- 
mission : (Barratt v. Kearns, 92 L. T, Rep. 
255; 1°05, 1 K. B. 504), but not to a 
meeting of a county council when engaged 
in considering applications for licences for 
music and dancing. In the latter case it 
was- held that the duties of the body were 
administrative and not judicial (see the 
Royal Aquarium case (sup.). 

A recent case in which this question of 


_ absolute judicial privilege arose came before 


the Judicial Committee of the Privy Council 


on November 8 last, by way of appeal. 


from: a decision of the Supreme Oourt of 
Qanada, The original judgment was given 
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on a motion by the defendant, a Commis- 
sioner appointed by the Governor-General of 
Canada in ~Conncil under the Combines 
Investigation Acl, R.S.C., c. 26, to dismiss 
the action for alleged slander brought by 
the plaintiff, a barrister-at-law of the Pro- 
vinces of Ontario and Nova Scotia, on the 
ground that it was frivolous and vexatious. 
The words of which the plaintiff complained 
included the following: ‘a very odious 
counsel. A lawyer cannot advise a wrong 
or a crime any more than anybody dlse. 
a say it is a thing any 
lawyer ought to be ashmed of. [ do not 
care who he is. It is an outrageous, 
scandalous exhibition... .” The defendant 
admitted speaking the words but alleged 
that he did so in his office of commissioner; 
that he was therefore acting judicially, 
and the speaking of the words was absolutely 
privileged. His contention was upheld 
throughout by the Canadian courts, but 
rejected by the Judicial Committee, who 
held that the words uttered were not pro- 
tected by absolute privilege, and directed 
that the order dismissing the plaintifl’s action 
should be set aside. In the course of the 
judgment of the Board, delivered by Lord 
Atkin, it was said that a commissioner 
appointed under the Combines Investigation 
Act of 1927 had not attributes similar to - 
those of a court of justice, nor did he act 
in a manner similar to that in which such 
courts acted. The sections of the Act 
dealing with the investigations by com- 
missioners and , others, it was pointed out, 
were merely administrative machinery for 
inquiring whether offences had been com- 
milled. Further, the commissioner's con- 
clusions are expressed in a report, they 
determine no rights, nor the guilt or in- 
nocence of anyone, and do not even initiate 
proceedings, which have to be left to the 
ordinary criminal procedure. In.the result 
the Board allowed the plaintiff's appeal, 
and said that when the matter came on 
for trial the defendant commissioner would 
be protected if he established that he.spoke 
the words complained of on a privileged 
occasion and the plaintiff failed to prove 
express malice. “That!” eaid their Lord- 
ships, “is the measure of protection given 
to other administrative officers exercising 
similar duties, and we know of no legal 
principle which affords any further or better 
protection”:—The Law Times. 


Suicide rather than a Flogging. | 
The story of the Dartmoor convict who 


54 is; 
hanged himself” rather than suffer the 
punishment of the “cat” makes pitiful 
reading, and the documents read at the 
inquest show how horribly he was tortured 
by his fears. 

It will be recalled that the convict was 
one of two who had escaped from the prison, 
held up a motor van, assaulted the driver 
and made off. They were re-captured, 
sentenced to three years’ penal servitude 
and twelve strokes with the “cat.” Appeals 
were dismissed. 

As the Coroner pointed out, in well-chosen 
and restrained terms, the case raises 
questions about corporal punishment. For 
our part, we think there is danger that 
. protagonists in what is a subject of con- 
troversy will treat the affair as proving 
much more than it actually does. On the 
one hand there will be those who urge that 
here is proof abundant that flogging is the 
one thing violent men fear and that there- 
fore it is clearly justified, and on the other 
hand there will be a cry that such a brutal 
punishment, which causes a man to seek 
death at his own hand, is barbarous and 
inhuman. 

Let us try to look at the matter dispas: 
sionately, None of us wish to drive a 
convict@o suicide, and we may pity this 
< man, inspite of his crimes. But Whitaker 
Wright commitied suicide rather than go 
to prison. Is that proof that punishment 
by imprisonment should be abolished ? 
Not many years ago, if memory serves ari ght, 
a man comm‘tted suicide in prison after 
being sentenced to penal servitude and a 
flogging, and it transpired that, he had told 
his wife he could face the flogging, but 
could not endure the thought of a return to 
penal servitude. 

Punishments affect different men in 
different ways, and generalisation is 
dangerous. We should all, it may be 
assumed, be glad to see the death 
penalty and corporal punishment abolished, 
always provided they could be safely 
dispensed with. But so long as it is 
considered necessaryZto retain them. we 
must not attach undue weight to a single 
instance without regard to other cases 
revealing quite different aspects of the 
question. 

One fact deserves notice. The fear that 
he might possibly be flogged, which is 
the basis of the deterrent theory of punish- 
ment, certainly did not prevent this man 
from committing his offence. Fear operated 
only too late, when punishment had become 
a Cartainty:—Jusice of the Peace, 
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“Is Itnot a Crime?” . 

In the House of Commons last week re- 
ference was made to an alleged conspiracy 
totake possession of the B.B.C., and one 
member asked the Attorney-General whe- 
ther it was not a crime for a person to know 
about a conspiracy that is to take place and 
not to inform the authorities. He went on 
to ask why a certain gentleman was not 
prosecuted “for what the Attorney-General 
knew is a crime.” fo 

The learned Attorney-General “had 
already informed the House that he had 
no evidence of such a conspiracy. As to 
the legal point raised by the member, we 
should be surprised to hear of any prosecu- 
tion being undertaken against any individu- 
al fcr failure to give information to the 
authorities. According to the text-books, 
mere knowledge of an intended offence and 
failure to do anything about it does not 
constitute being an accessory before the fact 
in felony and certainly does not make a 
person a principal in case of misdemean- 
our. 

Whether there would be a moral duty 
upon a citizen to give information to the 
authorities is quite another matter. We 
are only concerned with the question whe- 
ther a crime would be committed, and wè 
think the answer isin the negative. — Justice 
of the Peace, dated November 24, 1934. 


Damages against a Police Officer.. 

One of the most troublesome problems 
for the modern police force is that of deal- 
ing with the thief in the car. Stolen cars 
are reported and constables throughout 
an area are enjoined to be on the look-out 
for them. Itis difficult enough to spot 
them, especially at night, and the next 
job is tostop them. Thieves in stolen cars 
do not often stand and wait to be appre- 
hended, and sothe question put to Dogberry 
arises once again. : 

Not infrequently the constable hurls his 
truncheon at the windscreen of the car, 
hoping to embarrass the driver enough 
to makehim slacken, or, at fall events, to 
make the car more conspicuous to other 
constables who may see it later on. But 
this is not a very sure method of catching 
thieves, and, besides, it has its danger for 
the policeman, as a recant case has shown. 
(See page 8, post.) NG 

A York constable engaged in stopping 
cars at night by waving a red lamp, 
hoping to find two which hid bea stolen, 
threw a lamp at a car which failed tastdp. 
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The innocent? occupant, who suffered per- 
sonal injuries and damage to his car, ob- 
tained damages inthe county Court. His 
Honour Judge Stewart said that Police 
Officers had onerous duties to perform, and 
onthe whole performed them well, but in 
this case the officer’s action would require 
a good,deal of justification. He referred 
to the danger of flinging a lighted paraffin 
lamp at a moving car and of deflecting the 
steering. 

It seems a pity the matter hadto go into 
Court. „The officer no doubt acted with 
zeal and with good intentions, but it is 
clear that, an unoffending moiorist is en- 
titled to compensation when through no 
fault of his own heis treated asif he were 
an escaping felon, No one wants to hamper 
the police in their determined efforts to 
deal with offenders in motor cars, but they 
must bé:careful not to go too far and not 
to act upon insufficient evidence.—J ustice 
of the Peace. 


Compensation from the Police. 

It is satisfactory to learn that the police 
have expressed regret to Mr. Knowles, who 
was arrésted in October and charged 
4s a suspected person, and who turned 
out to be a man of good character and 
was discharged at the police Court. It 
is stated.. that the police sent with their 
letter of ‘regret a cheque for ten pounds. 

Not every one who is discharged as not 
guilty deserves compensation, of course. 
dome perfectly innocent people behave so 
foolishly as to justify suspicion and arrest 
though subsequent inquiry may lead to 
their being cleared. But, where, as in 
this case, it is felt that an unfortunate 
mistake has been made, the right course 
and the most graceful one, isto say so 
and to tender such monetary compensa- 
tion as may seem reasonable. It may be 
hoped that Mr. Knowles will now feel 
that his character has been completely 
vindicated and that there isnothing out- 
standing between him and the police. 
The police have difficult duties to perform 
and if an unhappy mistake occasionally 
occurs they should not be judged too 
harshly:—dJustice of the Peace. 


Women and the Legal Profession. 
Ontaro claims the distinction of possess- 
ing thefirst woman King’s Counsel in the 
Empirė. Hers is one of eighty-two 
appointments to the rank, so there is;gno 
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likelihood of women King’s Counsel becom- 


ing as numerous as the men for a long 
time yet. 

In this country we have yet to see a 
woman take silk, or become a judge, a 


recorder, or a stipendiary magistrate. A 
few women atthe bar have made a reputa- 
tion, but, generally, there seems some 
reluctance on the part of the public to 
believe that women are as good advocates 
as men. It may be mere prejudice, but 
most people seem to think a woman’s voice 
unsuitable for forensic battles. Women, 
it is said, seem to be scolding when they 
aro arguing. Yet many women have 
beautiful voices and know how to use them 
on the stage or platform or even in the 
pulpit. Why, one wonders, does the 
atmosphere of the courts seem unfavour- 
able? 

Perhaps women will do best, for a time, 
in the other branch of the profession. 
Women are apt tobe thorough, careful 
and conscientious, Their qualities are, 
indeed, just those that we expect in those 
to whom we would entrust our private 
and important affairs. Yes, there certainly 
seems to be room for women in the law, 
and a generation ortwo hence they will 
no doubt be holding some of the appoint- 
ments now held by men in local govern- , 
ment service. Eventually, no doubt, 
they will attain to paid judicial office. 
The unpaid are making good;—Justice of 
the Peace. 


Changed Status of Married women. 

WE have travelled a far distance since 
Blackstone wrote that “the very being or 
legal existence of the woman is suspended 
during the marriage, or at least is incor- 
poratedand consolidated into that of the 
husband, under whose wing, protection 
and cover she performs everything” —a 
submergence of her personality which, 
again, according to the same writer, 
entitled the husband to give her moderate 
correction should she require it. Suctessive 
Married Women’s Property Acts have 
withdrawn from the husband’s control the 
wife's property, but, nevertheless, there 
has survived in au attenuated form the 
old idea that the wife's „personality is 
completely merged in that of her husband, 
with consequences sometimes, burdensome to 
the latter, as, for example, in Edwards v. 
Porter [1925] A.C. 1, where it was held 
by the House of Lords that the husband 
was liable for his wife’s torts committed 
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during covertufe. This rule, which, again, 
is a survival of the now rejected notion 
ofthe complete merger of the wife's 
personality in that of the husband’s, it is 
proposed to abolish, as also the kindred 
zula that the husband, notwithstanding 


the ww. ‘*4 Women's Property Acts, has 
stilla cen hility in respect of the 
wife’s ante-nu, .ebts. These proposals, 


emanating from ..ae deliberations of the 
Law Revision Committee, if carried into 
effect by legislation, will bring the law 
more into harmony with the equitable 
views as to the 1ighis and liabilities of 
husbands and wives now prevailing. Not 
only, however, has the jural outlook on 
the rights and liabilities of the spouses 
completely changed since Blackstone 
wrote a century and a half ago we have 
witnessed likewise a radical change in 
the attitude that women have the right, 
equally with men, to enter the various 


professions. Readers of Goldsmith’sever- addressed as “your Ladyship.” Then the 
delightful comedy, “She Stoops to Con- wheel will have come full circle,— The 
quer,” will recall how Tony Lumpkin Solicitors Journal. 
maliciously sends young Marlow and his 

Wit & Humour.. " 


Payable in Coin of the Same Weight 


-and Fineness.—A client received a letter 


from an eastern atforney advising him 
that-he was an heir in a large estate in 
London, England,’and that his interest 
would amount to about 20,000 pounds. The 
attorney requested him to send a rather 
large retainer fee so he retaiued us to 
investigate the truthfulness of the report. 
A few days later, our client: called at the 
office and said to me, “My wife and T 
figured out last night that 20,000 pounds 
would amount to about 10 tons of money.”— 
Case and Comments. 


A Rose by Another Name.— Before 
the Hon. James D. Shaver of the Texar- 
kana Bar, who was for many years a 
Chancellor, there appeared a gentleman 
of color, represented by a more or less 
learned lawyer of kindered huein a suit 
for divorce against the equally dusky wife 
of said client. The ground stated was: 
“intolerable condition, in that said de- 
fendant dips snuff, which said habit is 
intolerable condition to and at this plaintiff, 
he being a distinguished and social member 
of society.” 

The plaintiff having testified in his own 
behalf, to the existence of this state of 
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friend to the house of Mi, Hardcastle, 
which he alleges is the only inn in the 
neighbourhood, telling them at the same 


time that the landlord is rich and wishes . 
to be thought a gentleman who will try - 


to persuade them that “his mother was 
an alderman and his aunt 
the peace.” This piece of waggery must 
have been considered at the time a first- 
class stroke of humour andthe acme of 
im probability; 
brings in its revenges, and lo! what 
Goldsmith meant as a joke smacking of the 
impossible, has become quite a common- 
place of ourday. We have women justices, 
women have entered Parliament and the 
professions, including the law, and now 
comes ihe announcement from Canada 
that a lady has been there appointed a 
King’s Counsel. Perhaps before many 
years we may see a lady on the Bench 
of the High Court who will have to be 





affairs, there being no answer filed and 
no contest, the Court thought proper to 
cross-examine the plaintiff, and the following 
ensued ; 

“You say that your wife uses snuff ?” 

“Yas, Suh, Youh Honah.” 

“How long has she had the habit?” . 

“Ever since wes been married; about 
thirty yeahs ” 

“And you now ask for a divorce on that 
ground after your wife has been dipping 
snuff for thiry years ?” 

“Yas, Suh.” 

“Dismiss the case, Mr. Clerk ; the Court 
finds that plaintiffis not opposed to snuff- 
dipping, a8 an institution—what he probably 
wants is a new snufi-dipper.’—Case and 
Comments, 


“Without Prejudice’—The Lawyer for 
the defendant had completed his examina- 
tion of the prospective jury in a murder 
case and signified his approval, when 
the Judge asked one juror, “You have no 
prejudice against the infliction of capital 
punishment.” ec 

“No, Your Honour, 
defendant in this case. 
ever.”—Case and Comments. 


not as regards the 
None whatso- 


THE END. 4 


a justice of > 


but the whirligig of time , 
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